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QUESTIONS PRESENTED

1. Mississippi’s harsh and unforgiving felony
disenfranchisement scheme is a national outlier. Section
241 of the Mississippi Constitution punishes citizens
convicted of a wide range of felonies by forever depriving
them of the right to vote even after sentence completion,
no matter how minor the underlying crime, the age of
the citizen at the time of the offense, or the amount of
time that has passed since the conviction. A national
consensus has formed against this unconscicnable form of
punishment. Today, Mississippi is one of only two states
that continues to punish first-time offenders who commit
non-violent and non-voting-related felonies with lifetime
disenfranchisement.

The first question pressnted is: Does Section 241’s
lifetime disenfranchisement of individuals who have
completed their sentences for past felony convictions
violate the Eighth Amendment’s prohibition on “cruel and
unusual punishrients”?

2. In Kichardson v. Ramirez, this Court held that
lifetime fclony disenfranchisement laws are exempt from
strict scrutiny review under the Equal Protection Clause
because Section 2 of the Fourteenth Amendment provides
an “affirmative sanction” for such laws. 418 U.S. 24, 54
(1974). Section 2 provides that a State’s representatives in
Congress are reduced when the right to vote “is denied to
any of the male inhabitants of such State, being twenty-one
years of age, and citizens of the United States, or in any
way abridged, except for participation in rebellion, or other
crime.” Under the last antecedent rule, the phrase “except
for participation in rebellion, or other crime” in Section 2
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modifies only the phrase “or in any way abridged”—which
refers to a temporary restriction on the right to vote—and
does not reach the phrase “is denied.” This issue was not
presented to the Richardson Court, nor considered by it.

The second question presented is: Does Section 2’s
“affirmative sanction” for and safe harbor from strict
scrutiny review apply only to laws that temporarily
abridge the right to vote based on “particivation in
rebellion, or other crime”, and not to laws like Section 241
that permanently deny the right to vote te individuals who
have completed their sentences for past iciony convictions?
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INTRODUCTION

Section 241 of the Mississippi Constitution punishes
individuals convicted of disenfranchising felonies by
depriving them of the right to vote for the rest of their
lives. A citizen convicted in a Mississippi state court of a
disenfranchising felony permanently loses the right to vote
in the state, no matter how minor the underlying crime or
how long the citizen may live after sentence completion.
Section 241 is among the “indirect voter quaiifications
and procedures” adopted by the delegates to Mississippi’s
1890 Constitutional Convention “to exclude black citizens
from participation in the electoral process.” Miss. State
Chapter, Operation Push v. Allain, 674 F. Supp. 1245, 1251
(N.D. Miss. 1987), aff'd, 932 F.28 400 (5th Cir. 1991). The
provision has had its intended effect: over 58% of currently
disenfranchised Mississipnians who have completed their
sentences are Black.

This Petition presents important constitutional
questions.

First, Petitioners ask the Court to decide whether
Section 41 imposes cruel and unusual punishment in
violation of the Eighth Amendment. As this Court has
long recognized, voting is a fundamental right and a
key component of civic and community engagement.
By depriving individuals convicted of felonies of this
fundamental right forever, even after they have completed
their sentences and irrespective of the severity of the
offenses or individual circumstances, Section 241 violates
the core principle of proportionality embedded in the
Eighth Amendment. A clear national consensus has formed
against lifetime disenfranchisement as punishment, as
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evidenced by dozens of states abandoning this practice
in the past 50 years. Pet.App.51a-54a.

A sharply divided Fifth Circuit, sitting en banc
and reversing a panel decision, nonetheless rejected
Petitioners’ Eighth Amendment challenge to Section
241. As a threshold matter, the en banc court held that
Petitioners’ Eighth Amendment challenge to Section 241
is precluded by Section 2 of the Fourteenth Amendment,
reasoning that it would be “useless” for the Fourteenth
Amendment to sanction felony disenfranchisement if that
practice violated the Eighth Amendmemut. Pet.App.9a-13a.
The court nonetheless proceeded te tind that Section 241
does not violate the Eighth Amendment because it does
not impose cruel and unusual prnishment.

The decision below rests on a fundamental
misunderstanding of the interplay between constitutional
amendments and misapplication of this Court’s Eighth
Amendment jurisprudence. Any independent protections
for felony disenfranchisement laws afforded by the
Fourteenth Amendment do not exempt such laws from
the requirements of the Eighth Amendment. When
scerutinized for compliance with the Eighth Amendment,
it is clear that Section 241 imposes an unconstitutional
form of punishment. Consideration of this first question
does not require this Court to reconsider Richardson, nor
does it require the Court to reach the issue of whether the
Fourteenth Amendment requires that citizens who are
incarcerated or who have not otherwise completed their
sentences be granted the right to vote.

Second, Petitioners seek the Court’s review of
Richardson, which more than 50 years ago incorrectly
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held that Section 2 provides an “affirmative sanction”
and an exemption from strict scrutiny review under the
Equal Protection Clause for laws that permanently deny
voting rights for “participation in rebellion, or other
crime” regardless of whether a citizen has completed
their sentence. The Richardson Court’s holding is at
odds with the plain text of Section 2 and this Court’s
established rules of textual interpretation. Under the rule
of the last antecedent, the limiting clause “participation
in rebellion, or other crime” modifies only the term it
immediately follows—‘“or in any way abridged”—and does
not extend back to modify the separate term “is denied.”
Contemporary sources demonstrate that the phrase
“or in any way abridged” referred only to a temporary
loss of voting rights. When const:ued correctly, Section
2 provides no safe harbor for Section 241’s imposition
of lifetime felony disenfranchisement. Section 241 is
therefore subject to strict scrutiny review under the
Equal Protection Claase, which it fails. Consideration of
this question does require the Court to revisit the holding
of Richardson. But, like the first question presented,
this question does not implicate the issue of whether the
Fourteentl Amendment requires that citizens who remain
incarcerated or who have not otherwise completed their
sentences be granted the right to vote.

On two prior occasions—once in the late 19t century,
and once just recently—the Court has declined to consider
the constitutionality of Mississippi’s Section 241. See
Harness v. Watson, 143 S. Ct. 2426, 2428 (2023) (mem.)
(Jackson, J., dissenting) (“We were asked to address this
problem 125 years ago in Williams [v. Mississippi, 170
U.S. 213 (1898)], and declined to do so. And this Court
blinks again today.”). Certiorari should be granted to
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review these important constitutional issues that impact
the right to vote of tens of thousands of Mississippians who
have completed their sentences for past felony convictions.

OPINIONS BELOW

The opinion of the en banc Court of Appeals, with
dissent (Pet.App.1a-72a), is reported at 108 F.4th 371. The
panel opinion of the Court of Appeals, with dizgent (Pet.
App.73a-157a), is reported at 76 F.4th 378. The opinion
and order of the District Court (Pet.App.158a-1962) is
unreported.

JURISDICTiION

The Fifth Circuit Court of Appeals issued its decision
on July 18, 2024. Pet.App.ia—41a. On September 20, 2024,
Justice Alito granted arequest to extend the time for filing
a petition for certicrari until November 15, 2024. This
Court’s jurisdiction is invoked under 28 U.S.C. § 1254(1).

RELEVANT CONSTITUTIONAL PROVISIONS

The Eighth Amendment to the United States
Constitution provides:

Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual
punishments inflicted.

Section 1, clause 2 of the Fourteenth Amendment to
the United States Constitution provides:
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No State shall make or enforce any law which
shall abridge the privileges or immunities of
citizens of the United States; nor shall any
State deprive any person of life, liberty, or
property, without due process of law; nor deny
to any person within its jurisdiction the equal
protection of the laws.

Section 2 of the Fourteenth Amendment to the United
States Constitution provides:

Representatives shall be apportioned among
the several States according to their respective
numbers, counting the whole rurnber of persons
in each State, excluding jndians not taxed.
But when the right to vote at any election for
the choice of electors for President and Vice-
President of the United States, Representatives
in Congress, the ©Kxecutive and Judicial officers
of a State, or the members of the Legislature
thereof, is denied to any of the male inhabitants
of such State, being twenty-one years of age,
and citizens of the United States, or in any way
abridged, except for participation in rebellion,
or other crime, the basis of representation
therein shall be reduced in the proportion which
the number of such male citizens shall bear to
the whole number of male citizens twenty-one
years of age in such State.

Article XII, section 241 of the Mississippi Constitution
provides:



6

Every inhabitant of this state, except idiots and
insane persons, who is a citizen of the United
States of America, eighteen (18) years old and
upward, who has been a resident of this state
for one (1) year, and for one (1) year in the
county in which he offers to vote, and for six
(6) months in the election precinct or in the
incorporated city or town in which he offers to
vote, and who is duly registered as provided in
this article, and who has never been convicted
of murder, rape, bribery, theft, arson. cbtaining
money or goods under false pretense, perjury,
forgery, embezzlement or bigamy, is declared
to be a qualified elector, except that he shall
be qualified to vote for P'resident and Vice
President of the United States if he meets the
requirements established by Congress therefor
and is otherwise & qualified elector.

STATEMENT
I. Factual Background

Mississippi’s felony disenfranchisement scheme is
among the most extreme and unforgiving in the nation.
Under Section 241 of Mississippi’s Constitution, individuals
convicted in Mississippi state courts of a wide range of
felonies lose the right to vote forever regardless of the
severity of the offense, the person’s age at the time of the
offense, or how many years or decades have passed since
sentence completion. Miss. ConsT. art. XII, § 241. Section
241 applies to such minor crimes as writing a bad check
for $100 or stealing $250 worth of timber. Miss. Code Ann.
§§ 97-17-59(2) (2004), 97-19-67(1)(d) (2015).



7

A Mississippian who is disenfranchised under Section
241 may only regain the right to vote through (i) an
individualized “suffrage bill” passed by a two-thirds vote
of both houses of the Mississippi Legislature pursuant
to Section 253 of the Mississippi Constitution, or (ii) a
gubernatorial pardon. Miss. Consr. art. XII, § 253; 29
Miss. Code R. § 201-4.1 (2023). Between 2013 and 2018,
the year this case was filed, the Mississippi Legislature
restored voting rights pursuant to Section 253 to just
eighteen individuals. Pet.App.80a.

Today, “Mississippi stands as an cutlier among its
sister states, bucking a clear and consistent trend in our
Nation” away from this draconian form of punishment.
Pet.App.75a. Since 1974, twenty-six states have expanded
voting rights for individuals wno have completed their
sentences for past felony convictions. Currently, thirty-
two states and the Distiict of Columbia do not impose
lifetime disenfranchisement on any citizens who have
completed their sentences for past felony offenses. En
Banc Br. Pls.-Appellee’s-Cross-Appellants at Addendum,
Hopkins v. Waison, No. 19-60662 (5th Cir. Nov. 29, 2023).
Seven states impose such punishment only for felony
convictions involving corrupt practices in elections or
governance. Id. Of the remaining eleven, Mississippi is
one of only two states that permanently disenfranchise
first-time offenders who were convicted of non-violent and
non-voting-related felonies. Pet.App.52a.

Section 241 was carefully crafted to “obstruct
the exercise of the franchise by” Black individuals.
Ratliff v. Beale, 20 So. 865, 868 (Miss. 1896). The
historical record unequivocally demonstrates that
“Section 241 was reconfigured in the 1890 Constitution
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to eliminate voter disenfranchisement for crimes thought
to be ‘white crimes’ and by adding crimes thought to be
[Bllack erimes.” Harness v. Watson, 47 F. 4th 296, 300
(6th Cir. 2022) (en banc). More than a century later, the
1890 Mississippi Constitutional Convention’s “avowed
goals” of selectively disenfranchising Black individuals
“continue to be realized via its chosen mechanism: Today
(just as in the Convention’s aftermath), thousands of Black
Mississippians cannot vote due to § 241’s operation.”
Harness, 143 S. Ct. at 2426 (Jackson, J., dissenting).
Between 1994 and 2017, nearly 50,000 inaividuals were
convicted of disenfranchising offenses in Mississippi
state courts. Of the more than 29,000 of these individuals
who have completed their sentences, 58% are Black. Pet.
App.80a.

II. Procedural History

In 2018, six Mississippians who had completed their
sentences for disenfranchising offenses filed this class
action suit against the Mississippi Secretary of State.
Petitioners ¢hallenged Section 241 under the Eighth and
Fourteenth Amendments, and Section 253 under the First
and Foiirteenth Amendments. Pet.App.6a-7a. Petitioners
requested declaratory and injunctive relief.

The parties cross-moved for summary judgment. Pet.
App.7a. The district court denied Petitioners’ motion and
granted Respondent’s motion except as to Petitioners’
Equal Protection challenge to Section 253. Pet.App.83a-
84a. The district court rejected Petitioners’ Eighth
Amendment challenge to Section 241 without addressing
its merits, reasoning that “it would be internally
inconsistent for the Eighth Amendment to prohibit
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criminal disenfranchisement while §2 of the Fourteenth
Amendment permits it.” Pet.App.187a. The district court
relied on Richardson to reject Petitioners’ Fourteenth
Amendment challenge to Section 241.

The district court certified all holdings for interlocutory
appeal. A Fifth Circuit panel, with a dissent, reversed the
district court’s decision on Petitioners’ Eighth Amendment
claim. Pet.App.73a-157a. The panel determined that
Richardson did not foreclose Petitioners™ Eighth
Amendment claim as to Section 241 because Richardson
only addressed the application of the Equal Protection
Clause to felony disenfranchisement laws. Pet.App.76a. It
then held that Section 241 constitutes punishment subject
to Eighth Amendment constraints because Mississippi
was not permitted under the Readmission Act of 1870
to enact a felony disenfrachisement provision for any
purpose other than punichment. Pet.App.108a-112a.

Next, the panel found that Section 241 imposed
“cruel and unusuai punishment” under society’s evolving
standards of decency. Pet.App.113a-121a. The panel
found a national consensus and a clear “consistency in the
direction of change” against the punishment of lifetime
felony disenfranchisement. Pet.App.117a. Lastly, the panel
determined in its independent judgment that Section 241
is not proportional because it applies equally to citizens
convicted of past felonies without any consideration of
culpability for their crimes and does not “advance[] any
legitimate penological goals.” Pet.App.121a-127a.

With respect to Petitioners’ Equal Protection
challenge to Section 241, the panel stated that it was
“bound by the Supreme Court’s decision in Richardson”



10

and therefore “must conclude that Section 241 . . . does
not violate the Equal Protection Clause by burdening
this fundamental right.” Pet. App.98a. However, the panel
stated that it did not “contend . . . that the Richardson’s
majority’s reading of Section 2 is the only plausible
interpretation of the provision.” Pet.App.96a.

Respondent sought en banc rehearing, which the Court
of Appeals granted. The Fifth Circuit, sitting en bane,
affirmed the district court’s holding that Section 241 does
not violate the Eighth or Fourteenth Armendments. Pet.
App.3a-4a. Nineteen judges heard the case: eleven judges
joined in the majority opinion; twe judges concurred in
the judgment only; six judges dissented.

The en banc majority atfirmed the district court’s
dismissal of Petitioners’ ¥ighth Amendment challenge
to Section 241, holding that “the Cruel and Unusual
Punishments claiuse should not be understood to
prohibit what ‘the explicit language of the Constitution
affirmatively acknowledges’ [in Section 2 of the Fourteenth
Amendmentias legitimate.” Pet. App.10a (citation omitted).
The majoirity reasoned that it would be inconsistent with
the “canon against surplusage” for the “Fourteenth
Amendment to authorize felon disenfranchisement if the
practice is made illegal by the Eighth.” Id. Finally, the
majority held that, even if there were a conflict between
the Eighth and Fourteenth Amendments with respect
to Section 241, Section 2 of the Fourteenth Amendment
should be given effect as the “more specific and later in
time” provision. Pet.App.13a.

The en banc majority also wrote that, even if
Richardson had never been decided, Section 241 still does
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not violate the Eighth Amendment because lifetime felony
disenfranchisement is neither punishment nor “cruel or
unusual.” Pet.App.21a. The majority stated that Section
241 did not constitute punishment under either prong of
the “intents-effects” test established in Smith v. Doe,
538 U.S. 84, 92 (2003). Pet.App.21a-34a. The majority
also stated that the limitations on voting rights under
Section 241 were not “cruel and unusual.” Pet.App.35a.
The majority purported to consider “evolving standards
of decency” under Trop v. Dulles, 356 U.S. 86 (1957) and
the two-part categorical analysis set forth in Graham v.
Florida, 560 U.S. 48, 61 (2010) and Roper v. Simmons,
543 U.S. 551, 564 (2005), yet found neither step of this
analysis applicable. The majority i1irst noted that the
“categorical analysis” has so far been applied only in cases
involving the death penalty or juvenile offenders serving
life sentences, and declined to “break new ground.” Pet.
App.37a-38a. The majorify also stated that the categorical
analysis in any event, was not satisfied because “no two
States share the samne voting laws even though nearly
every State diseniranchises some felons.” Pet.App.38a.
The majority also declined to exercise “independent
judgment” as set forth in Roper and Graham to determine
whether tiie punishment imposed under Section 241 is
disproportionate, describing it as “an improper invitation
to ... judicial legislating.” Pet.App.37a-39a.

With respect to Petitioners’ Fourteenth Amendment
challenge to Section 241, the majority did not address
Petitioners’ arguments and instead only noted that it
“agree[d]” with the panel’s disposition. Pet.App.4a.

Judge Dennis, who authored the panel decision,
wrote the dissent. The six dissenting judges rejected
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the majority’s “deeply wrong” analysis of Richardson,
because Richardson did not consider a challenge under the
Eighth Amendment incorporated through the Due Process
Clause of the Fourteenth Amendment, and the Eighth
Amendment’s protections “are not diluted or somehow
lesser in content by virtue of their being incorporated
through the Fourteenth Amendment.” Pet.App.62a-63a.
The dissent reiterated the panel’s analysis of why Section
241 imposes punishment, and why such punishment is
cruel and unusual, noting that lifetime voting restrictions
“constitut[e] nothing short of the denial of the democratic
core of American citizenship.” Pet.Apn.o0a.

REASONS FOR GRANTING THE PETITION

The decision below implicates two exceptionally
important questions of ¢onstitutional law. The first is
whether Section 241 wviolates the Eighth Amendment
because it constitutes cruel and unusual punishment.
Although this novel question has not previously been
considered by the Court, faithful application of this
Court’s precedent demonstrates that Section 241 violates
the Eighth Amendment. The Fifth Circuit contravened
such precedent at every step of its analysis. Perhaps
most egregiously, the Fifth Circuit found that Petitioners’
Eighth Amendment challenge to Section 241 was precluded
by Section 2 of the Fourteenth Amendment. But Section 2
of the Fourteenth Amendment does not shield Section 241
from the demands of the Eighth Amendment, and applying
this Court’s Eighth Amendment precedent demonstrates
that Section 241 imposes cruel and unusual punishment.

Second, Section 241 violates the Fourteenth
Amendment because it does not pass strict scrutiny
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review under the Equal Protection Clause. The Fifth
Circuit relied on Richardson to hold that Section 2 of the
Fourteenth Amendment precludes such a challenge. The
Richardson Court incorrectly held that Section 2 provides
an “affirmative sanction” for and an exemption from strict
serutiny review for lifetime disenfranchisement laws
based on “participation in rebellion, or other crime.” This
holding is contrary to the plain text of Section 2, which
exempts from the representation penalty set forth therein
only laws that temporarily “abridge” the right to vote
for “participation in rebellion, or other crime.” Section 2
provides no safe harbor from strict serutiny review for
lifetime felony disenfranchisement laws like Section 241.
This argument, and interpretation of Section 2, was not
raised in or considered by the Court in Richardson. The
Court should revisit Richardssn to remedy this error of
constitutional interpretation.

I. This Court Shonid Grant Certiorari to Determine
Whether Permanently Disenfranchising
Individuals "’ ho Have Completed Their Sentences
for Past felony Convictions Violates the Eighth
Amendment’s Prohibition on Cruel and Unusual
Punishments in Mississippi

A. This Constitutional Issue Is Exceptionally
Important

This Court has long recognized that voting is a
“fundamental political right.” Yick Wo v. Hopkins, 118 U.S.
356, 370 (1886). Mississippi’s felony disenfranchisement
scheme is wholly out of step with the national consensus
in that it permanently deprives anyone convicted of a wide
range of felonies of this fundamental right, irrespective



14

of the severity of the offense, the length of the sentence,
or the person’s age at the time of the offense.

Determining whether Section 241 violates the Eighth
Amendment is exceptionally important. Section 241
continues to impede tens of thousands of Mississippians
from exercising voting rights—between 1994-2017 alone,
over 29,000 individuals were convicted of disenfranchising
offenses in Mississippi state courts and completed all
aspect of their sentences. Pet.App.80a. Applying this
Court’s precedent makes clear that Section 241 imposes
cruel and unusual punishment by forever depriving former
felons of the right to vote even after they have completed
all terms of their sentences.

1. This Court Should Find That Felony
Disenfranchisement Provisions Are
Subject t¢ Constitutional Constraints,
Including the Limits Set Forth in the
Eigi:th Amendment

The en bane court’s threshold finding that Petitioners’
Eighth Aimendment challenge is barred by Richardson
should be overturned. As this Court has repeatedly
recognized, constitutional grants of legislative authority
to the states “are always subject to the limitation that
they must not be exercised in a way that violates other
specific provisions of the Constitution.” Williams wv.
Rhodes, 393 U.S. 23, 29 (1968); see also Wash. State
Grange v. Wash. State Republican Party, 552 U.S. 442,
451 (2008) (recognizing the general principle that a state’s
“broad power to prescribe the Times, Places and Manner
of holding Elections for Senators and Representatives”
under Art. I, § 4, cl. 1is constrained by other constitutional
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limitations like the First Amendment) (internal quotations
omitted). A state cannot pass legislation that is permitted
under one constitutional provision if it violates the
protections afforded by another constitutional provision.

The en banc court violated this established principle
by concluding that Richardson precludes Petitioners’
Eighth Amendment challenge. Yet Richardson did not
address or even mention the Eighth Amendment. lnstead,
Richardson held that because “the exclusion of felons
from the vote has an affirmative sanctien in [Section]
2 of the Fourteenth Amendment,” California’s felony
disenfranchisement law could not be tarred by Section
1 of the Fourteenth Amendment. 418 U.S. at 54. Thus,
Richardson concluded only that the Equal Protection
Clause does not render felony disenfranchisement per
se unconstitutional. The &Kichardson Court did not
consider, much less decide, whether Section 2 immunizes
lifetime felony disenfranchisement laws from all
other constitutional limitations, including the Eighth
Amendment.

The Eighth Amendment is an important, long-standing
constrairit on state legislative authority and protects
individuals convicted of crimes from unconstitutional
punishments. As the en banc court recognized, the proper
starting question is “not which Amendment controls but
whether either Amendment is violated.” Pet.App.12a
(quoting United States v. James Daniel Good Real Prop.,
510 U.S. 43, 50 (1993)). Section 241 violates the Eighth
Amendment because it is a cruel and unusual form of
punishment. Accordingly, the next question is whether
Section 2 comports with the protections guaranteed by
the Eighth Amendment. The en banc court impermissibly
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reversed this inquiry, asserting first, without support, that
“neither Amendment is violated” and therefore concluding
that the Eighth Amendment and the Fourteenth
Amendment are reconcilable. Pet.App.12a-13a. Contrary
to the en banc court’s conclusion, holding that a lifetime
felony disenfranchisement law like Section 241 violates the
Eighth Amendment would not “void the power entirely”
of Section 2 of the Fourteenth Amendment, given that
states would still, for example, be free to diseniranchise
citizens convicted of felonies while they are seiving their
sentences. Pet.App.12a. States would aiso be free to
impose lifetime felony disenfranchisement on citizens
sentenced to life in prison or lifetime probation.

Even if Richardson’s intarpretation of Section 2
were correct (and for the reasons set forth in Section 11,
wmfra, it is not), the en bane¢ court’s holding nevertheless
violates controlling Supreme Court precedent on Eighth
Amendment grounds. In Hunter v. Underwood, this
Court held that a provision of Alabama’s constitution that
disenfranchised persons convicted of crimes involving
moral turpitade violated the Equal Protection Clause.
471 U.S. 222 (1985). The Hunter Court reasoned that
while Section 2 might provide an “implicit authorization”
to states to “deny the vote to citizens ‘for participation
in rebellion, or other crime’” pursuant to Richardson,
the Court was “confident that [it] was not designed to
permit the purposeful racial discrimination ... which
otherwise violates § 1 of the Fourteenth Amendment.”
Id. at 233. Just as Hunter held that Alabama’s criminal
disenfranchisement law was subject to constitutional
constraints, this Court should hold that Section 241 is
subject to the limits of the Kighth Amendment.
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The decision below stretches Richardson beyond
its breaking point by suggesting that any constitutional
challenges to lifetime felony disenfranchisement
laws are precluded by Section 2. This holding, which
is irreconcilable with Hunter, warrants this Court’s
review because it contravenes the key principle that “the
applicability of one constitutional amendment [does not]
pre-empt[] the guarantees of another.” James Daniel
Good, 510 U.S. at 49-50.

2. Section 241 Imposes Punishment

Section 241’s disenfranchisement scheme is subject
to Eighth Amendment scrutiny because it imposes
punishment. Pursuant to the “intents-effects” test, a law
is a form of punishment “[i]f the intention of the legislature
was to impose punishment,” which “ends the inquiry.”
Smath, 538 U.S. at 92. Even if the legislature intended for
the law to be civil ratker than criminal, it still amounts to
a form of punishment if it “is so punitive either in purpose
or effect as to negate the state’s intention to deem the
scheme ‘civil.” /d. Section 241 readily meets the intents-
effects test under either prong.

First, there is clear evidence that the Mississippi
legislature intended to impose punishment by enacting
Section 241 as part of the 1890 state constitution. Pet.
App.107a-112a. At that time, Mississippi was bound by the
Readmission Act of 1870, which forbade any changes to
Mississippi’s constitution that would “deprive any citizen or
class of citizens of the United States of the right to vote.. ..
except as punishment for such crimes as are now felonies
at common law.” Act of Feb. 23, 1870, ch. 19, 16 Stat. 67.
In other words, the Mississippi legislature in 1890 mast
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have enacted Section 241 for a punitive purpose because
the Readmission Act expressly limited Mississippi’s right
to deny the right to vote except as punishment. This
“strong evidence” of the Mississippi legislature’s intent
to enact Section 241 as punishment “ends the inquiry.”
Pet.App.45a,47a; see also Jones v. Governor of Fla., 950
F.3d 795, 819 (11th Cir. 2020), rev'd on other grounds,
975 F.3d 1016 (11th Cir. 2020) (concluding that Florida’s
felony disenfranchisement scheme was intended as a
punishment in part because “the Readmission Act of
Florida authorized felony disenfranchisement only as
punishment”).

The en banc court deviated irom the first prong of
the intents-effects test by glossing over this key evidence
demonstrating the punitive intent of the Mississippi
legislature. Instead, it ¢oncluded that the Mississippi
legislature intended t¢ enact Section 241 as a civil law
rather than a criminal law merely because Section 241
was placed alongside other civil provisions. Pet.App.23a-
24a. Placement alone is insufficient to demonstrate that
Section 241 was enacted for a civil purpose. See Smith,
538 U.S. at 94 (explaining that “[t]he location and labels
of a statutory provision” are not dispositive of whether its
purpose is civil or criminal).

Second, under the second prong of the intents-effects
test, Section 241 is “so punitive either in purpose or effect”
that it negates any potential non-punitive intent. See id.
at 92. To assess whether a sanction is punitive in effect,
courts consider several factors set forth in Kennedy v.
Mendoza-Martinez, 372 U.S. 144, 168-69 (1963). These
factors all weigh in favor of finding that Section 241
imposes punishment, yet the en bane court incorrectly
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held that none of them demonstrate the punitive effect
of Section 241.

For example, with respect to the second factor—
“whether [the punishment] has historically been regarded
as a punishment”—evidence dating back to the early 1800s
demonstrates that felony disenfranchisement has long
been considered a form of criminal punishment. See id. at
168; see also DEL. Consrt. art. IV, § 1 (1831) (empoewering
the state legislature to “impose the forfeiture o the right
of suffrage as a punishment for a crime”); Muntaqim v.
Coombe, 366 F.3d 102, 104 (2d Cir. 2004), vacated en banc
on other grounds, 449 F.3d 371 (2d Cir. 2006) (finding
that “state felon disenfranchisement statutes . . . have
been widely used as a penologiczi tool since before the
Civil War”). The en banc court ignored this evidence,
concluding instead that feleny disenfranchisement “has
long been regarded as serving a nonpenal, regulatory
purpose” relying only on dicta from a single 1898 case
from this Court tkat says nothing about the punitive
versus civil purpese of felony disenfranchisement laws.
See Pet.App36a-3la (citing Hawker v. New York, 170 U.S.
189, 197 (1898)).

The final two Mendoza-Martinez factors—whether
there is “an alternative [non-punitive] purpose” for the
law and “whether it appears excessive in relation to the
alternative purpose”’—also demonstrate Section 241’s
punitive effects because Section 241 is excessive in relation
to any purported alternative, non-punitive purpose. See
Mendoza-Martinez, 372 U.S. at 168-69. Section 241’s
permanent deprivation of a fundamental right and blanket
application to anyone convicted of a wide range of crimes
far exceed any plausible civil regulatory purpose. Indeed,
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the en banc court failed to identify any tangible non-
punitive purpose underpinning Section 241, noting only
that a person who breaks the law has “abandoned the right
to participate in further administering the compact.” Pet.
App33a-34a (citation omitted).

Accordingly, under either prong of the intents-effects
test, Section 241 is a form of punishment subject to Eighth
Amendment analysis.

3. Section 241 Inflicts Cruej and Unusual
Punishment on Citizens Who Have
Completed Their Sentences for Past
Felony Offenses

Section 241 is cruel and utiusual under the “categorical
approach” mandated by Graham, 560 U.S. at 62.

Graham’s analysis is appropriate whenever a case
“implicates a particular type of sentence as it applies
to an entire ciass of offenders who have committed a
range of crimes.” Id. at 61. Section 241 implicates an
“entire ciass” of former felons who committed a “range
of crirces.” Id. The en banc court imposed an artificial
limitation on Graham and its progeny by finding that the
categorical analysis applies only to “cases that involve the
death penalty or juvenile offenders sentenced to life in
prison.” Pet.App37a-38a. At no point, however, has this
Court narrowed the applicability of Graham’s categorical
approach in this manner.

Pursuant to the first step of Graham’s categorical
test, there is a clear “national consensus” against
lifetime felony disenfranchisement laws like Section 241.
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Mississippi is one of only two states that permanently
disenfranchise first-time offenders who were convicted of
non-violent and non-governance-related felonies. Thirty-
two states plus the District of Columbia do not impose
lifetime felony disenfranchisement as punishment for any
crimes. “[A] supermajority of states rejects permanent
disenfranchisement, especially as it is practiced in
Mississippi.” Pet.App.54a-55a (Dennis, J., dissenting).
States have consistently moved away from lifetime felony
disenfranchisement over the past few decades. This
consensus and trend plainly satisfy Grahan. See Atkins v.
Virginia, 536 U.S. 304, 314-16 (2002) (national consensus
where 30 states rejected punishment at issue and there
was “consistency of the direction of change” in abandoning
the punishment); Roper, 543 1.5S. at 564, 566 (same).
When Judge Friendly, writing for the Second Circuit,
considered this same questicn in 1967 and held that New
York’s permanent felony disenfranchisement scheme did
not violate the Eighth Amendment, he emphasized that
“the great number o1 states [i.e., 42 at the time] exclud[e]
felons from the franchise.” See Green v. Bd. of Elections,
380 F.2d 445, 450-51 (2d Cir. 1967). Since then, this
balance has reversed and a supermajority of states now
reject lifetime felony disenfranchisement.

The en banc court sidestepped this inquiry, claiming
that because “no two States share the same voting laws,”
attempting to identify a “national consensus” against
lifetime felony disenfranchisement would be “doomed
to failure.” Pet.App.38a-39a. According to the en banc
court’s logie, any variation in how different states impose
a particular punishment would undermine a finding of
national consensus against that punishment. But this
Court has found a national consensus against a particular
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punishment under precisely these circumstances. For
example, Atkins concluded that there was a national
consensus against applying the death penalty to people
with intellectual disabilities, even though several states
at that time still imposed the death penalty in some
circumstances and different states defined intellectual
disabilities differently. 5636 U.S. at 314-17. Contrary to
the decision below, any variation in the particulars of
states’ lifetime felony disenfranchisement schemes does
not preclude a finding of a national consensus against this
form of punishment, especially when over thirty states do
not impose lifetime felony disenfranchizement under any
circumstances.

Under the second step of Gvaham’s categorical test,
Section 241 is also plainly eruel and disproportionate
because it does not account for “the culpability of the
offenders” and does not “serve[] legitimate penological
goals.” Graham, 560 U.S. at 67-68. Lifetime felony
disenfranchisement is an exceptionally severe penalty
because it circimscribes a “fundamental political right”
even after sentence completion. Yick Wo, 118 U.S. at 370.
Section 241 is also disproportionate because it applies
equally-to all citizens convicted of a wide range of
disenfranchising offenses, regardless of the severity of
their erimes, their mental state, or juvenile status. For
example, Petitioner Byron Demond Coleman completed
his one-year sentence for buying stolen appliances decades
ago yet has lost the right to vote forever. See Pet.App.83a.
Petitioner Dennis Hopkins was convicted of grand larceny
over twenty years ago and has never had the opportunity
to vote since then. See id. Accordingly, the punishment
imposed by Section 241 does not in any way reflect moral
culpability. See Roper, 543 U.S. at 591 (O’Connor, J.,
dissenting).
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As recently recognized by this Court, a punishment
is cruel and unusual if it “is designed to superad[d] . . .
disgrace.” City of Grants Pass v. Johnson, 144 S. Ct.
2202, 2216 (2024) (internal quotations omitted).! That is
precisely the purpose and effect of Section 241, which
permanently strips citizens convicted of past felonies of
the right to vote and thereby prevents them from engaging
in the most fundamental form of civic participation. See
Wesberry v. Sanders, 376 U.S. 1, 17-18 (1964) (“No right
is more precious in a free country than that of having a
voice in the election of those make the laws tinder which,
as good citizens, we must live.”); Smith, 538 U.S. at 97-
98 (explaining that certain colonial punishments “were
meant to inflict public disgrace” by making “offenders
suffer permanent stigmas, which in effect cast the
person out of the community”) (internal quotations
omitted). Moreover, Secticn 241 does not advance any
of the legitimate penological goals of incapacitation,
rehabilitation, deterrence, or retribution. See Pet.
App.58a-59a (Denuis, J., dissenting) (explaining that
Section 241 in fact undermines certain goals because it
“hinders reint~gration into society by denying the right
to vote, a cherished marker and right of citizenship”
and “reintorces the stigma that the disenfranchised are
beyond redemption”) (internal citations omitted).

1. Petitioners’ Eighth Amendment challenge is distinguishable
from City of Grants Pass, where petitioners challenged an anti-
camping ordinance under the Eighth Amendment on the grounds that
it criminalized the status of being homeless. 144 S. Ct. at 2216-17. By
contrast, Petitioners challenge as cruel and unusual the particular
“method or kind of punishment” that Section 241 “impose[s] after a
criminal conviction.” Id. at 2216.
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The en banc court declined to engage in this
analysis, concluding instead that the second step of
the inquiry mandated by Graham “is an improper
invitation to precisely the type of judicial legislating
that the Constitution’s separation of powers prohibits.”
Pet.App.39a. Had the majority engaged in the analysis
mandated by this Court’s precedent, it would have been
forced to acknowledge the “especially cruel” punishment
inflicted by Section 241, which indiscriminately denies
“the democratic core of American citizenship” to anyone
convicted of a disenfranchising offense despite “having
satisfied their debt to society.” Pet.App.56a (Dennis, J.,
dissenting).

B. This Important Issue Is Directly Implicated by
This Case

Mississippi’s lifetime felony disenfranchisement
scheme is one of the most severe in the nation and has
deprived tens of thousands of Mississippians of their
fundamental vating rights. Both the clear intent of the
Mississippi legislature when enacting Section 241 against
the backdrop of the Readmission Act and the law’s punitive
effects demonstrate that it imposes punishment subject
to Eighth Amendment constraints. Mississippi’s severe
and wide-reaching lifetime disenfranchisement scheme
also renders it an outlier among fellow states. A clear
national consensus has emerged against lifetime felony
disenfranchisement laws like Mississippi’s, which is
uniquely cruel given its lack of proportionality.

This case also raises a fundamental issue of
constitutional interpretation. Contrary to the en banc
court’s holding, the protections afforded by the Eighth
Amendment as applied to states are not diluted by virtue
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of the separate provisions of the Fourteenth Amendment.
As the dissent below pointed out, the majority’s logic,
if accepted, would lead to absurd consequences. See
Pet.App.64a (Dennis, J., dissenting) (“Presumably, the
majority would not argue that it is permissible to execute
an intellectually disabled person or a child—as long as she
has been afforded due process—because the Fourteenth
Amendment trumps the Eighth Amendment. . .. Yet that
is the logic of the majority’s view of Richardson.”).

Certiorari should be granted to affirm the protections
afforded all citizens from cruel and unusuai punishments
under the Eighth Amendment.

C. This Case Is an Ideal Vehicle to Address This
Important Constitutional Issue

This case presents an ideal vehicle for this Court
to decide whether Section 241 violates the Eighth
Amendment. The Eighth Amendment questions at issue
in this Petition kiave been fully briefed and decided by
the lower conrts. The Fifth Circuit panel concluded that
Section 241 is a cruel and unusual punishment and that
Petitionet’s challenge is not barred by Richardson. The en
banec court considered these same questions and reversed
on the merits.

No Supreme Court decision, including Richardson, has
ever considered whether lifetime felony disenfranchisement
laws like Section 241 violate the Eighth Amendment’s
prohibition on cruel and unusual punishments. Given the
far-reaching effects of Section 241 and the fundamental
voting rights at stake, this Court should grant this petition
to resolve this important issue and address the en banc
court’s error.
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II. This Court Should Grant Certiorari to Consider
Whether the Richardson Court Erred in Holding
That Section 2 of the Fourteenth Amendment
Provides an “Affirmative Sanction” for Laws That
Permanently Deny the Right to Vote Based on
“Participation in Rebellion, or Other Crime”

A. This Constitutional Issue Is Exceptionally
Important

Because of the significance of voting rights, this Court
has consistently held that strict scrutiny review applies
to any law that “grants the right to vote to some citizens
and denies the franchise to others.” Dunn v. Blumstein,
405 U.S. 330, 337 (1972). Fifty years ago, however, the
Court determined in Richardson that the then—moribund
Section 2 of the Fourteenth Amendment provides an
“affirmative sanction” and an exemption from striect
serutiny review for 12ws that permanently deny the right to
vote to individuals who have completed their sentences for
past felony convictions, based largely on an extratextual
analysis drawing from legislative history and other laws
enacted around the same time. 418 U.S. at 43-54.

The Richardson Court correctly recognized that
Section 2 addresses “two forms of disenfranchisement”—
the first being the denial of the right to vote and the second
being the abridgement of the right to vote. Id. at 43. But
the Richardson Court erroneously assumed, without
any textual analysis, that Section 2’s sole exclusion—
“except for participation in rebellion, or other crime”
(the “other crime exception”)—applies to both forms
of disenfranchisement. Id. (noting that both “forms of
[felony] disenfranchisement . . . were exempted from th[e]
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consequence” of reduced representation in Congress).?
In so holding, the Court disregarded the rule of the last
antecedent, pursuant to which the other erime exception
applies only to laws that temporarily abridge the right
to vote and does not extend to laws that forever deny
the right to vote to individuals who have completed their
sentences for felony convictions.

This Court should grant certiorari to deecide this
pivotal question of constitutional interpretation. Because
Richardson did not specifically address whether the
other crime exception applies both to the denial and the
abridgement of the right to vote, it-does not stand as
precedent on this issue. See, e.g., Cooper Indus., Inc. v.
Aviall Servs., Inc., 543 U.S. 157, 170 (2004) (Thomas, J.)
(“Questions which merely lurk in the record, neither brought
to the attention of the [Clourt nor ruled upon, are not to
be considered as having been so decided as to constitute
precedents.”) (quoting Webster v. Fall, 266 U.S. 507, 511
(1925)); Texas v. Cod, 532 U.S. 162, 169 (2001) (Rehnquist,
J.) (holding that & prior Supreme Court ruling could not be
read as resolving a question that was neither addressed by
the Court nor argued by the parties, and reasoning that
“[c]onstitutional rights are not defined by inferences from
opinions which did not address the question at issue”);
Brecht v. Abrahamson, 507 U.S. 619, 631 (1993) (Rehnquist,
J.) (where the Court has “never squarely addressed” a
question but has “at most assumed” the answer, the Court
is “free to address the issue on the merits”).?

2. The Court’s failure to grapple with this outcome-
determinative question is perhaps unsurprising given that no party
appears to have raised or briefed this question.

3. See also, e.g., City of Grants Pass, 144 S.Ct. at 2217-18
(suggesting that Robinson v. California, 370 U.S. 660 (1962), is
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As this Court has long recognized, the doctrine of
“stare decisis has never been treated as an inexorable
command.” Ramos v. Louisiana, 590 U.S. 83, 105-06
(2020) (Gorsuch, J.). “And the doctrine is at its weakest
when [the Court] interpret[s] the Constitution because
a mistaken judicial interpretation of that supreme
law is often practically impossible to correct through
other means.” Id. (internal quotations omitted); see
also Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 63
(1996) (Rehnquist, J., writing for a unanimmous Court)
(“Our willingness to reconsider our earlier decisions has
been particularly true in constitutional cases) (internal
quotations omitted).

“When considering whether to reexamine a prior
erroneous holding, [the Court] must balance the
importance of having constitutional questions decided
against the importance of having them decided right.”
Citizens Unitedv. FKC, 558 U.S. 310, 378 (2010) (Roberts,
J., concurring). A key factor in determining whether to
depart from precedent is “the quality of the reasoning.”
Ramos, 596 U.S. at 106 (overruling a prior decision
that “subjected [a constitutional] right to an incomplete
funecticualist analysis of [the Court’s] own creation”).

of limited “persuasive force as an interpretation of the Eighth
Amendment” because the petitioner’s Eighth Amendment claim
was minimally briefed and “received virtually no attention at oral
argument”); Atl. Richfield Co. v. Christian, 590 U.S. 1, 42 (2020)
(Gorsuch, J., concurring in part and dissenting in part) (stating that
a Supreme Court decision was not controlling on a statutory question
of “critical importance” where the question was “not briefed, argued
or decided” in that case); Hohn v. United States, 524 U.S. 236, 251
(1998) (Kennedy, J.) (noting that the Court has “felt less constrained
to follow precedent where, as here, the opinion was rendered without
full briefing or argument”).
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The Court should take this opportunity to revisit
Richardson and right this enormous wrong. See Citizens
United, 558 U.S. at 379-80 (Roberts, J., concurring)
(finding it “entirely appropriate” for the Court to reconsider
a decision that “departed from the robust protections”
previously established for a constitutional right “with a
greater willingness to consider new approaches capable of
restoring [the Court’s jurisprudence] to sounder footing”).

1. Section 2’s Limited Exemption
Encompasses Only Those Felony
Disenfranchisement Laws That
Temporarily Abridge the Right to Vote

Section 2’s representation penalty applies if the
right to vote “is denied to any of the male inhabitants of
such State, being twenty-one years of age, and citizens
of the United States, or in any way abridged, except for
participation in rebellion, or other crime.” U.S. CoNsT.
amend. XIV, § 2. Pursuant to the “grammatical rule of
the last antecedent,” Barnhart v. United States, 540 U.S.
20, 26 (2003) (Scalia, J.) (internal quotations omitted),
Section 2’s tole limiting clause—*“except for participation
in rebellion, or other crime”—applies only to the phrase
“or in any way abridged” and does not extend to the distant
phrase “is denied”, which is separated from the phrase
“or in any way abridged” by nineteen words and three
commas. U.S. ConsT. amend. X1V, § 2.

The rule of the last antecedent instructs that “a
limiting clause or phrase ... should ordinarily be read
as modifying only the noun or phrase that it immediately
follows.” Barnhart, 540 U.S. at 26. This rule “reflects the
basic intuition that when a modifier appears at the end of



30

a list, it is easier to apply that modifier only to the item
directly before it.” Lockhart v. United States, 577 U.S. 347,
351 (2016) (Sotomayor, J.). This “is particularly true” when
a provision contains words and phrases of “varied syntax,”
as is the case with Section 2, because “it takes more than
a little mental energy ... to carry the modifier across”
the provision to earlier items mentioned. /d. at 351-52;
see also, e.g., Jama v. Immigr. and Customs Enf’t, 543
U.S. 335, 342-43 (2005) (Scalia, J.) (rejecting proposed
construction of statute, which “ran contrary” to the rule of
the last antecedent and “stretches the medifier too far”).*

The limited reach of the other crime exception
is further supported by comparing the grammatical
construction of Section 2 with othier amendments that use
the combined construction “ccnied or abridged.” See U.S.
Const. amends. XV; XIX; XXIV; XXVI. The Fifteenth
Amendment, passed just three years after the Fourteenth
Amendment, provides: “The right of citizens of the United
States to vote shaill not be denied or abridged by the
United States or by any State on account of race, color,
or previous condition of servitude.” U.S. ConsT. amend.
XV (empliasis added). Because the Fifteenth Amendment
addresses the two forms of disenfranchisement together,
the modifier which prohibits the United States and any

4. During the period in which the Fourteenth Amendment
was written, commas had virtually no significance as indicators of
meaning. See, e.g., United States v. Palmer, 16 U.S. 610, 638 (1818)
(Johnson, J., dissenting) (“[T]he use of the comma is exceedingly
arbitrary and indefinite[.]”); Hammock v. Loan & Tr. Co., 105 U.S.
77,84 (1881) (Harlan, J.) (disregarding a comma, and reasoning that
“[plunctuation is no part of the statute”). The comma before the other
crime exception therefore does not impact the application of the rule
of the last antecedent.
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State from restricting voting rights based on race, color
or previous condition of servitude unequivocally applies
both to the denial and the abridgement of the right to
vote. By contrast, the other crime exception in Section
2 applies only to the abridgement of, but not the denial
of, the right to vote. See, e.g., Wisconsin Cent. Ltd. v.
United States, 585 U.S. 274, 279 (2018) (Gorsuch, J.) (“We
usually presume differences in language like this convey
differences in meaning.”) (internal quotations omitted).

Contemporaneous usage demonstrates that the
phrase “or in any way abridged” in Seciion 2 refers to
a temporary curtailment of voting rights, rather than a
permanent “denial” of such rights. See Wisconsin Cent.
Ltd., 585 U.S. at 277 (“[O]ur job is to interpret the words
consistent with their ‘ordinary meaning . .. at the time
Congress enacted the statute.”) (quoting Perrin v. United
States, 444 U.S. 37, 42 (1979) (Burger, J.)). Dictionaries
from the period in which the Fourteenth Amendment
was enacted unifermly define the term “abridge” as
“[t]lo make shorter.” See Joseph Worcester, A Dictionary
of the Englisk L.anguage 6-7 (1860) (defining “[a]bridged”
as “[mJade shorter; reduced in quantity” and defining
“la]bridge™ as, inter alia, “[t]o make shorter in words, still
keeping the substance; to epitomize” and “[t]o curtail; to
reduce; to contract; to diminish”); Alexander M. Burrill, A
Law Dictionary and Glossary 13 (2d. ed. 1859) (defining
“[a]bridge” as “[i]n old practice . . . [t]o make shorter; not,
however, in words only, as in the popular sense, retaining
the substance, but by subtracting, severing, or leaving
out some of the substance itself”); J.J.S. Wharton, Law
Lexicon, or Dictionary of Jurisprudence 8 (2d Am. ed.
1860) (defining “abridge” as, inter alia, “to make shorter
in words, but still retaining the sense and substance”).
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These particular “contemporaneous-usage dictionaries”
have been recognized as among “the most useful and
authoritative for the English language generally and for
law” during the time that the Fourteenth Amendment
was enacted. Antonin Scalia & Bryan A. Garner, Reading
Law: The Interpretation of Legal Texts 419-21 (2012).

Section 2’s limitation of the “other crime” exception
to laws that temporarily abridge the right £o vote is
unambiguous. See, e.g., Lamie v. U.S. Trusiee, 540 U.S.
526, 534 (2004) (Kennedy, J.) (“The statute is awkward,
and even ungrammatical; but that does not make it
ambiguous on the point at issue.”); Haitford Underwriters
Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000)
(Scalia, J.) (“[ W]hen the statute’s language is plain, the
sole function of the courts—-atleast where the disposition
required by the text is not absurd—is to enforce it
according to its terms.”) (internal quotations omitted).
Because Section 2 prcvides no safe harbor for permanent
disenfranchisement laws, Section 241 is subject to strict
scrutiny review, which it fails.

2. The Richardson Court Misconstrued
Section 2 to Enshrine an Exemption from
Strict Scrutiny Review for Laws That
Forever Deny the Right to Vote to Citizens
Who Have Completed Their Sentences

Section 2 “provides a special remedy—reduced
representation—to cure a particular form of electoral
abuse—the disenfranchisement of [Black individuals].”
Richardson, 418 U.S. at 74 (Marshall, J., dissenting).
“[N]o serious attempt” has ever been made to enforce
Section 2, Saunders v. Wilkins, 152 F.2d 235, 237-38
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(4th Cir. 1945), despite “unremitting and ingenious
defiance” of the Fourteenth and Fifteenth Amendments by
numerous states, South Carolina v. Katzenbach, 383 U.S.
301, 309 (1966) (Warren, J.). But the Richardson Court
breathed new life into this “less familiar” provision of the
Fourteenth Amendment by misinterpreting it to grant
states limitless authority to disenfranchise individuals
convicted of felonies, the majority of whom are Black in
Mississippi. See 418 U.S. at 41-42, 54; Pet.App.&ia.

The Richardson Court reviewed a decision by the
Supreme Court of California holding that California’s
felony disenfranchisement provisions, “as applied to
all ex—felons whose terms of incarceration and parole
have expired,” violated the Egu:al Protection Clause.
Richardson, 418 U.S. at 27 (guoting Ramirez v. Brown,
9 Cal. 3d 199, 216-17 (1973);. The petitioner in the case—
the County Clerk of Mendocino County, California—
argued that the other crime exception in Section 2
“expressly exempts from the sanction of that section
disenfranchisement grounded on prior conviction of a
felony.” Richerdson, 418 U.S. at 37, 43.

Rather than grappling with the threshold question of
whether Section 2’s other crime exception applies both to
the temporary abridgement and the permanent denial of
the right, the Richardson Court immediately proceeded
to consider the scope of the other crime exception. The
Richardson Court’s approach implicitly rewrote Section
2 to read as follows:

when the right to vote . . . is—dented—to of
any of the male inhabitants of such State,
being twenty-one years of age, and citizens
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of the United States, is denied, or in any way
abridged, except for participation in rebellion,
or other crime. ..

This reading of Section 2 far exceeded the Court’s
authority. Cf. United States v. Hayes, 555 U.S. 415, 431,
433-34 (2009) (Roberts, J., dissenting) (criticizing the
majority’s failure to follow the rule of the last antecedent
in construing a statute, and finding that the majority’s
“reading requires restructuring the statute”). As a
result of this interpretive error, the Richardson Court
concluded, incorrectly, that “the exclusion of felons from
the vote has an affirmative sanction in [Section] 2 of the
Fourteenth Amendment,” and then surmised that the
Equal Protection Clause “coild not have meant to bar
outright” felony disenfranchisement laws since they
are “expressly exempted” from the penalty of reduced
representation in Section 2. Id. at 54-55. These holdings
were egregiously wrong.

As this Court has repeatedly admonished,
constitutional analysis “must begin with the language
of the instrument, which offers a fixed standard for
ascertaining what our founding document means.”
Dobbs v. Jackson Women’s Health Org., 597 U.S. 215,
235 (2022) (internal quotations omitted). The Richardson
Court should have begun and ended its analysis with the
text of Section 2. Instead, the Richardson Court surveyed
the “scant” legislative history to determine the “intention”
of the provision. See 418 U.S. at 43—-44. This approach
was improper. See, e.g., Epic Systems Corp. v. Lewis, 584
U.S. 497, 523 (2018) (Gorsuch, J.) (“[L]egislative history
is not the law”); Wooden v. United States, 595 U.S. 360,
381 (2022) (Barrett, J., concurring in part) (noting that
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“treating legislators’ views about statutory language as
authoritative” is a “standard error”); Scalia & Garner,
supra, at 375 (“We do not inquire what the legislature
meant; we ask only what the statute means.”) (quoting
Justice Oliver Wendell Holmes, The Theory of Legal
Interpretation, 12 Harv. L. Rev. 417, 419 (1899)).

The Richardson Court compounded this error by
turning to state constitutional provisions ard other
contemporaneous laws, none of which are =xplicitly
referenced in Section 2, to determine Congressional
intent. 418 U.S. at 48-53. Because the Richardson Court
found that the express language of Section 2 is clear, 418
U.S. at 43, it had no cause to consult extratextual sources.
See, e.g., Bostock v. Clayton Cnty., 590 U.S. 644, 653 (2020)
(Gorsuch, J.) (“When the express terms of a statute give
us one answer and extratextual considerations suggest
another, it’s no contest. Oniy the written word is the law,
and all persons are entitled to its benefit.”); McGirt v.
Oklahoma, 591 U.S.&94, 916 (2020) (Gorsuch, J.) (“Thereis
no need to consuit extratextual sources when the meaning
of a statute’s ferms is clear.”).

Because of the lens through which the Richardson
Court approached Section 2, it failed to consider the
possibility that the language of Section 2 resulted from a
careful legislative compromise to protect the voting rights
of individuals convicted of felonies. In Section 2, Congress
provided a limited exemption from the representation
penalty only for laws that temporarily abridge the right to
vote based on “participation in rebellion, or other erime,”
and did not empower state legislatures with limitless
authority to forever deny this right to individuals who
have completed their sentences for past felony convictions.
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See, e.g., Henson v. Santander Consumer USA Inc., 582
U.S. 79, 89 (2017) (Gorsuch, J.) (“Legislation is, after
all, the art of compromise, the limitations expressed in
statutory terms often the price of passage, and no statute
yet known pursues its [stated] purpose[] at all costs.”)
(internal quotations omitted); see also Bostock, 590 U.S. at
677-78 (cautioning against approaching the construction
of “protective laws” with a “cynicism that Congress could
not possibly have meant to protect a disfavored group,”
as this can “tilt the scales of justice in favor of the strong
or popular”).

B. This Important Issue Is Directly Implicated by
This Case

While litigants have challenged felony
disenfranchisement laws on numerous grounds over the
past several decades, this is the first case to reach this
Court that directly questions whether Section 2 provides
an “affirmative sanction” and an exemption from strict
scerutiny review only for felony disenfranchisement laws
that temporarily abridge the right to vote—and not
for laws that permanently deny this right. Petitioners’
Fourteenth Amendment challenge to Section 241 on this
basis was presented in the complaint and briefed before
the lower courts. It is ripe for this Court’s review.

C. This Case Is an Ideal Vehicle to Address This
Important Constitutional Issue

Unlike the overwhelming majority of state
felony disenfranchisement laws, Section 241 forever
disenfranchises individuals who have completed their
sentences for past felony convictions. Petitioners’
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Fourteenth Amendment challenge to Section 241 does not
question Mississippi’s authority to temporarily abridge
the rights of individuals to vote while they are serving
their felony sentences. Rather, Petitioners contend that
Section 241 provides no safe harbor from the constraints
of the Equal Protection Clause insofar as it permanently
denies the right to vote to individuals who have served
their court-mandated sentences. If this Court finds
that Section 2’s “affirmative sanction” applieg only to
laws that temporarily abridge the right to vote based on
“participation in rebellion or other crime,” then Section
241 will be subject to strict scrutiny review under the
Equal Protection Clause, which it cannot satisfy. Section
241’s imposition of lifetime felony disenfranchisement
is plainly not “necessary to preonmote a compelling state
interest,” Kramer v. Union Free Sch. Dist. No. 15, 395
U.S. 621, 627, 630-33 (1962). To the extent there could
possibly be any “compeliing state interest” in depriving
citizens of their right to vote forever, Section 241 is not
“drawn with precision” to achieve any such interest using
the least “drastic means” available. Dunn v. Blumstein,
405 U.S. 330, 243 (1972) (internal quotations omitted).

Thig Court should grant certiorari to remedy
Richardson’s incorrect reading of Section 2, clarify that
Section 2 of the Fourteenth Amendment does not shield
lifetime felony disenfranchisement laws from strict
scerutiny review, and declare Section 241 unconstitutional
under the Equal Protection Clause.
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CONCLUSION

The petition should be granted.
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APPENDIX A — EN BANC OPINION OF THE
UNITED STATES COURT OF APPEALS FOR THE
FIFTH CIRCUIT, FILED JULY 18, 2024

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 19-60662

DENNIS HOPKINS, INDIVIDUALLY AND
ON BEHALF OF A CLASS OF ALL OTHERS
SIMILARLY SITUATED; HERMAN PARKER,
JR., INDIVIDUALLY AND ON EEHALF OF A
CLASS OF ALL OTHERS SIMILARLY SITUATED;
WALTER WAYNE KUHN, JI., INDIVIDUALLY
AND ON BEHALF OF A CLASS OF ALL OTHERS
SIMILARLY SITUATED; BRYON DEMOND
COLEMAN, INDIVIDUUALLY AND ON BEHALF
OF A CLASS OF ALL OTHERS SIMILARLY
SITUATED; JON U'NEAL, INDIVIDUALLY AND
ON BEHALY OF A CLASS OF ALL OTHERS
SIMILARLY SITUATED; EARNEST WILLHITE,
INDIVIBUALLY AND ON BEHALF OF A CLASS
OF ALL OTHERS SIMILARLY SITUATED,

Plaintiffs-Appellees,
V.

SECRETARY OF STATE MICHAEL WATSON,
IN HIS OFFICIAL CAPACITY,

Defendant-Appellant,
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CONSOLIDATED WITH

No. 19-60678

DENNIS HOPKINS, INDIVIDUALLY AND
ON BEHALF OF A CLASS OF ALL OTHERS
SIMILARLY SITUATED; HERMAN PARKER,
JR., INDIVIDUALLY AND ON BEHALF OF A
CLASS OF ALL OTHERS SIMILARLY SITUATED;
WALTER WAYNE KUHN, JR., INDIVIDUALLY
AND ON BEHALF OF A CLASS OF ALL
OTHERS SIMILARLY SITUATED; JON O’'NEAL,
INDIVIDUALLY AND ON BEHALF OF A CLASS
OF ALL OTHERS SIMILARLY SITUATED;
EARNEST WILLHITE, INDIVIDUALLY AND
ON BEHALF OF A CLASS OF ALL OTHERS
SIMILARLY SFTUATED; BRYON DEMOND
COLEMAN, INDIVIDUALLY AND ON BEHALF
OF A CLASS OF ALL OTHERS SIMILARLY
SITUATED,

Plaintiffs-Appellees Cross-Appellants,

V.

SECRETARY OF STATE MICHAEL WATSON,
IN HIS OFFICIAL CAPACITY,

Defendant-Appellant cross-Appellee.
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Appendix A
Filed July 18, 2024

Appeal from the United States District Court
for the Southern District of Mississippi
USDC No. 3:18-CV-188

ON PETITION FOR REHEARING EN BANC

Before Ricaman, Chief Judge, KiNG, JONES, SMiTH, STEWART,
DEnN1s, ELrop, Soutawick, HayNES, GravEs, HIGGINSON,
WiLLETT, Ho, DUNCAN, ENGELHARDT, OLDHAM, WILSON,
Doucras, and Ramirez, Circuit Judges.

Eprra H. Jongs, Circuit Judge, joined by Ricuman, Chief
Judge, and SmitH, ELroD, ScuTHWICK, HAYNES*, WILLETT,
Ho, Duncan, ExGELHARDT, OLDHAM, WILSON, and RAMIREZ'
Circuit Judges.

This en ban¢ court convened to reconsider a panel
decision holding that Section 241 of the Mississippi
Constitution, which disenfranchises those convicted
of certain felony offenses,! fails the test of the Eighth
Amendment, as incorporated by the Fourteenth

1. This court recently upheld the same provision against
another constitutional challenge predicated on racial discrimination
in Harness v. Watson, 47 F.4th 296, 311 (5th Cir. 2022) (en banc),
cert. denied, 143 S. Ct. 2426 (2023).

* Jupce Havnes concurs in the judgment only.

T Jupce Ramirez concurs in the judgment only.
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Amendment’s Due Process Clause.? We reject that result
because the United States Constitution cannot properly
be so interpreted. The Supreme Court, in Richardson v.
Ramarez, 418 U.S. 24, 94 S. Ct. 2655 (1974), reaffirmed
a body of constitutional law expressly permitting States
to enact felon disenfranchisement. And even if modern
jurisprudence under the Eighth Amendment is applicable,
which it is not, the case law cannot be stretched to outlaw
Section 241.

Mississippi, like all States, imposes various restrictions
on who may vote. These include mental competency,
residency, age, citizenship, registration, and criminal
history qualifications, all of which are laid out in Section
241 of the Mississippi Constitution:

Every inhabitant of this state, except idiots and
insane persons, who is a citizen of the United
States of Aimerica, eighteen (18) years old and
upward, who has been a resident of this state

2. Hopkins v. Hosemann, 76 F.4th 378 (5th Cir. 2023), reh’y
en banc granted, opinion vacated Hopkins v. Hosemann, 83 F.4th
312 (5th Cir. 2023). The panel, however, rejected Plaintiffs’ claim
that Section 241 violates the Equal Protection Clause on a non-
racial basis because that challenge is foreclosed by Richardson
v. Ramirez, 18 U.S. 24, 94 S. Ct. 2655 (1974). 76 F.4th at 396-98.
The panel also held that Plaintiffs have constitutional standing to
challenge Section 241 but lack standing to challenge a companion
State constitutional provision, Section 253, which authorizes the
State legislature to re-enfranchise felons. Id. at 393-95. And
the panel held it unnecessary to separately evaluate a First
Amendment challenge to Section 253, which is inextricably bound
to the Eighth Amendment arguments. Id. at 392. The en banc
court agrees with each of these dispositions.
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for one (1) year, and for one (1) year in the
county in which he offers to vote, and for six
(6) months in the election precinct or in the
incorporated city or town in which he offers to
vote, and who is duly registered as provided in
this article, and who has never been convicted
of murder, rape, bribery, theft, arson, obtaining
money or goods under false pretense, perjury,
forgery, embezzlement or bigamy, is declared
to be a qualified elector, except that he shall
be qualified to vote for President and Vice
President of the United States ii he meets the
requirements established by Congress therefor
and is otherwise a qualified elector.

Miss. Const. Art. X1I1, § Z41. Mississippi disenfranchises
these felons for life, though voting rights may be restored
by a two-thirds vote ¢f the State legislature under Section
253 of the Mississippi Constitution.?

Laws like Mississippi’s Section 241 have faced many
unsuccesztul constitutional challenges in the past. When
the Supreme Court ruled that the Equal Protection Clause
does not bar States from permanently disenfranchising
felons, it dispensed some advice to the losing parties:

We would by no means discount these arguments
if addressed to the legislative forum which may
properly weigh and balance them. . . . But it

3. In addition to Section 253, gubernatorial pardons can
restore voting rights, and there is limited restoration available
for WWTI and 11 veterans. See 76 F.4th at 389.
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is not for us to choose one set of values over
the other. If respondents are correct, and the
view which they advocate is indeed the more
enlightened and sensible one, presumably the
people. . . . will ultimately come around to that
view. And if they do not do so, their failure is
some evidence, at least, of the fact that there
are two sides to the argument.

Richardson v. Ramarez, 418 U.S. at 55, 94 S. Ct. at 2671. In
other words: go and convince the State legislatures. Do the
hard work of persuading your fellsw citizens that the law
should change. The paramount icsson of the Constitution
and Richardson is that the changes sought by Plaintiffs
here can and must be achieved through public consensus
effectuated in the legisiative process, not by judicial fiat.

BACKGROUND

This case was filed in 2018 by six Mississippi citizens
who have been permanently disenfranchised pursuant
to Seciion 241. See Hopkins v. Hosemann, 76 F.4th
378, 391 (6th Cir. 2023), reh’g en banc granted, opinion
vacated Hopkins v. Hosemann, 83 F.4th 312 (5th Cir.
2023). Among them, Dennis Hopkins, disenfranchised
since 1998, was convicted of grand larceny. Herman
Parker Jr., a public employee for the Vicksburg Housing
Authority, is disenfranchised because of a grand larceny
conviction when he was nineteen. Byron Demond
Coleman became disenfranchised in 1997 because of a
conviction for receiving stolen property. These plaintiffs
have completed all terms of their sentences. The district
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court certified a class comprising similar plaintiffs. They
sued the Mississippi Secretary of State in his official
capacity, challenging Sections 241 and 253 and requesting
declaratory and injunctive relief for alleged violations
of the First, Eighth and Fourteenth Amendments to
the United States Constitution. Plaintiffs claimed, more
precisely, that Section 241 inflicts a cruel and unusual
punishment of permanent disenfranchisement, while it
also violates the Equal Protection clause by itnpermissibly
burdening their right to vote.

The parties filed cross-motions for summary
judgment. The district court rejected the Secretary’s
arguments that Plaintiffs lacked Article III standing and
that Ex Parte Young equitakie relief is unavailable against
the Secretary. On the merits, however, the district court
upheld Section 241 and certified its order for interlocutory
appeal. The appea! was decided by the panel adversely
to the Secretary, to the extent that the panel declared
Section 241 inviolation of the Eighth Amendment’s cruel
and unususi punishment clause. This court vacated the
panel opinion for en banc rehearing.

Before this en banc court, the Plaintiffs contend
that Section 241 violates the Eighth Amendment, as
cruel and unusual punishment, and it is not saved by the
Fourteenth Amendment’s Section 2 proviso that States
may disenfranchise a citizen convicted of an “other crime.”
To succeed in these positions, the Plaintiffs must overcome
the formidable obstacle of the Supreme Court’s decision
in Richardson v. Ramirez, 418 U.S. at 54-56, 94 S. Ct.
2670-72.
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The following analysis responds to Plaintiffs’
position by examining first, the Constitution; and second,
Richardson and a wealth of corroborating authorities.
But, assuming arguendo that the “evolving standards” test
for the Eighth Amendment may apply, we demonstrate
that Section 241 still survives.

I. THE CONSTITUTION

Section One of the Fourteenth Amendiment guarantees
“due process” and “equal protection of the laws.” U.S.
Const. AMEND. X1V, § 1. After along process of exegesis, it
is settled that the Due Process Ciause incorporates much
of the Bill of Rights, and State governments must respect
protections like the Eighth Amendment’s prohibition of
cruel and unusual punishinent. See McDonald v. Chicago,
561 U.S. 742, 763, 133 S. Ct. 3020, 3034 (2010); see also
U.S. Const. AmEND. VIII.

Section Two of the Fourteenth Amendment is less
familiar vat more specific. It reduces the number of
represeritatives in Congress to which a State is entitled
if that State disenfranchises any of its male, non-Indian
citizens over the age of 21. But there is a single exception:
States may not be penalized for disenfranchising a citizen
“for participation in rebellion, or other crime.” U.S. CoNsT.
AwmEenD. X1V, § 2 (emphasis added). The carve-out reflects
a long tradition in this country, and before that, in British
law, and before that, in the Western world.* This tradition

4. For a brief summary of that tradition, see George Brooks,
Felon Disenfranchisement: Law, History, Policy, and Politics,
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can be summed up in Lockean terms: if a person breaks
the laws, he has forfeited the right to participate in making
them. See Green v. Bd. of Elections of N.Y.C., 380 F.2d 445,
451 (2d Cir. 1967) (Friendly, J.).

In Richardson v. Ramarez, discussed further below,
the Supreme Court explained the relationship between
Sections One and Two against the background of an
Equal Protection claim brought by plaintific concerning
their voting rights. 418 U.S. at 41-55, 94 &. Ct. at 2665-
71. The Court’s holding did not distinguish between
the Equal Protection and Due Prccess components of
Section One, but rested “on the demonstrably sound
proposition that [Section Onel, in dealing with voting
rights as it does, could nct have been meant to bar
outright a form of diseinfranchisement which was
expressly exempted f1om the less drastic sanction of
reduced representation which [Section Two] imposed for
other forms of disenfranchisement.” Id. at 55, 94 S. Ct.
at 2671. On thig logic, it is irrelevant that Plaintiffs here
make a Due Process argument (i.e., via incorporation of
the Eighth  Amendment) rather than one founded on the
Equal Protection clause, which Richardson expressly
dealt with. None of the Section One provisions, according
to Richardson, can be understood to bar what Section
Two plainly allows.

Even if the Eighth Amendment right were considered
on its own terms, we are bound, as interpreters of the
Constitution, to seek “a fair construction of the whole

32 Forpuam Urs. L.J. 851, 852-61 (2005).
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instrument.” McCulloch v. Maryland, 17 U.S. (4 Wheat.)
316,406 (1819). All of its provisions “should be interpreted
in a way that renders them compatible, not contradictory.”
ANTONIN ScALiA & Bryan A. GARNER, READING Law: THE
INTERPRETATION OF LEGAL TExTS 180 (2012) [hereinafter
“Reaping Law”]. It is useless for the Fourteenth
Amendment to authorize felon disenfranchisement if the
practice is made illegal by the Eighth. The canon against
surplusage warns against such unnaturai readings. Id.
at 174.

Thus, the Cruel and Unususzl Punishments Clause
should not be understood to prohibit what “the explicit
language of the Constitution affirmatively acknowledges”
elsewhere as legitimate. Frerman v. Georgia, 408 U.S. 238,
380,92 S. Ct. 2726, 2799 (1972) (Burger, C.J., dissenting);
see also Gregg v. Geeryia, 428 U.S. 153, 177,96 S. Ct. 2909,
2927 (1976) (approving capital punishment under certain
circumstances). Cf. Lassiter v. Northampton Cnty. Bd. of
Elections, 360 U.S. 45,51,79 S. Ct. 985, 990 (1959) (stating
that a “criminal record” is one of the “factors which a
State may take into consideration in determining the
qualifications of voters”); Romer v. Evans, 517 U.S. 620,
634, 116 S. Ct. 1620, 1628 (1996) (“that a convicted felon
may be denied the right to vote” is an “unexceptionable”
proposition).

Reinforcing this postulate, Section Two provides that
States will not have their Congressional representation
curtailed if they strip the franchise from those who
“participat/ed] in rebellion, or other erime.” U.S. ConsT.
AvEeNnD. XIV § 2 (emphasis added). Logically, Section
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Two would not penalize States for disenfranchising the
narrower group of those who were actually convicted of
a serious crime. Yet if the Eighth Amendment were to
operate to totally proscribe felon disenfranchisement,
that would be the result.’

It is true that “provisions that grant Congress or
the States specific power to legislate in certain areas. ..
are always subject to the limitation that they may not be
exercised in a way that violates other specific provisions
of the Constitution.” Williams v. Rhocles, 393 U.S. 23,
29, 89 S. Ct. 5, 9 (1968). For examyple, a State may not
disenfranchise felons with racially discriminatory intent.
Hunter v. Underwood, 471 1.S. 222, 233, 105 S. Ct.
1916, 1922 (1985).¢ Likewise, the Thirteenth Amendment

5. The dissent, echoing the Plaintiffs, tries to elide this problem
by asserting that “only” “iifelong felon disenfranchisement” after
“completion of a percon’s criminal sentence” is unconstitutionally
cruel and unusual. But, as will be explained, there is no logical
stopping point for judicial repudiation of Section Two felon
disenfranchisement once judges wander into the subjective realm
of “independent judgment” concerning the relative importance of
the “fundamental right” of voting versus “legitimate penological
goals” of disenfranchisement. That the dissent here finds no
legitimate penological goals foreshadows future rulings. Equally
disturbing, the dissent’s unprecedented extension of the “evolving
standards” theory of the Eighth Amendment to this novel subject
of post-conviction disabilities lays the groundwork for wholesale
judicial revision of criminal punishments.

6. To clarify a point for confused readers: this is not an issue
in today’s case. Sitting en banc, this court has already held that the
current version of Section 241 was not enacted with discriminatory
intent. See Harness, 47 F.4th at 311.
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bars involuntary servitude “except as a punishment for
crime.” U.S. Const. AMEND. XIII. Nevertheless, certain
involuntary work requirements imposed on convicted
criminals may violate the Cruel and Unusual Punishments
Clause. Williams v. Henagan, 595 F.3d 610, 622 n. 18 (5th
Cir. 2010).

Although these decisions place a “limitation” on the
“exercise” of a legitimate power, they cannot void the
power entirely. Williams, 393 U.S. at 23, 89 S. Ct. at 9.
The correct interpretive question is how to reconcile the
Fourteenth Amendment’s provisions with the Eighth
Amendment as construed in cas< iaw. This is no different
from the task undertaken to reconcile other provisions of
the Constitution that seem o point in different directions.
See, e.g., Cent. Va. Cwty. Coll. v. Katz, 546 U.S. 356,
375-378, 126 S. Ct. 580, 1003-05 (2006) (reconciling the
Bankruptcy Clause with the Eleventh Amendment); Tenn.
Wine & Spirits Retailers Assm v. Thomas, 588 U.S. 504,
528-33, 139 8. Ct. 2449, 2467-2470 (2019) (reconciling
the Dormant Commerce Clause with the Twenty-first
Amendment); United States v. Vaello Madero, 596 U.S.
159, 161-62, 142 S. Ct. 1539, 1541 (2022) (reconciling the
Territories Clause with the Fifth Amendment’s Due
Process Clause). Thus, Hunter placed a narrow limitation
on Section Two’s disenfranchisement power, aligning
the Equal Protection Clause with Section Two; Hunter
certainly did not void the power entirely. Ultimately, the
“proper question” is “not which Amendment controls but
whether either Amendment is violated.” United States
v. James Daniel Good Real Prop., 510 U.S. 43, 50, 114
S. Ct. 492, 499 (1993). Here, the answer is that neither
Amendment is violated.
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Moreover, even if this court were to find a conflict
between the Eighth Amendment and Section Two of the
Fourteenth, the established canons of interpretation
dictate that Section Two should be given effect. It is
both more specific and later in time than the Eighth
Amendment. If “there is a conflict between a general
provision and a specific provision, the specific pirovision
prevails.” REaping Law at 183. “While the implication of
a later enactment will rarely be strong encugh to repeal
a prior provision, it will often change the meaning that
would otherwise be given to an earlier provision that
is ambiguous.” Id. at 330. And a “provision that flatly
contradicts an earlier-enacted provision repealsit.” Id. at
327. This court may not “careenl ] past all these standard
interpretive guardrails” to essentially eviscerate Section
Two. Hopkins, 76 F.4th at 420 (Jones, J. dissenting).

II. RicaarDsonN

In Richarason, the Supreme Court held that
California’s feion disenfranchisement law did not run afoul
of the Egual Protection Clause. 418 U.S. at 56, 94 S. Ct.
2671. In so holding, the Court rested

on the demonstrably sound proposition that
[Section 1], in dealing with voting rights
as it does, could not have been meant to
bar outright a form of disenfranchisement
which was expressly exempted from the less
drastic sanction of reduced representation
which [Section 2] imposed for other forms
of disenfranchisement. . . . [Section 2] is as
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much a part of the amendment as any of the
other sections, and how it became a part of the
Amendment is less important than what it says
and what it means.

Id. at 55,94 S. Ct. at 2671. There is no equivocation here.
Yet the Plaintiffs and the dissent attempt to minimize
Richardson, principally by asserting that the Court
decided only against a per se Equal Protection violation
challenge to felon disenfranchisement. They recognize
that if Richardson interprets Section One as a whole, their
position is untenable. A careful reading of Richardson,
however, leaves no doubt that Richardson, like the
Amendment, means what it says.

Then-Justice Rehuquist’s opinion commences its
discussion by descriving the State’s arguments that

those whe tframed and adopted the Fourteenth
Amendment could not have intended to prohibit
outright in [Section] 1 of that Amendment that
which was expressly exempted from the lesser
sanction of reduced representation imposed by
[Section] 2 of the Amendment. This argument
seems to us a persuasive one unless it can be
shown that the language of [Section] 2, “except
for participation in rebellion, or other crime,”
was mtended to have a different meaning than
would appear from its face.

Id. at 43,94 S. Ct. at 2665 (emphasis added). The opinion
then discusses at length what legislative history there
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was, which “indicates that this language was intended
by Congress to mean what it says.” Id. at 43, 94 S. Ct. at
2666. Further light was shed, the Court states, from the
fact that at the time Section 2 was adopted, “29 States
. .. prohibited, or authorized the legislature to prohibit,
exercise of the franchise by persons convicted of felonies
or infamous crimes.” Id. at 48, 94 S. Ct. at 2668 (footnote
with citations omitted).

“More impressive,” the Court observes;is the history
surrounding the Reconstruction Act of 1867, which
preceded the admission of former rebellious States to
the Union except upon certain conditions. /d. That Act
required new State constitutions “in conformity with the
Constitution of the United States in all respects” to be
framed by a convention whose delegates were male citizens
subject to certain qualifications “except such as may be
disenfranchised forv participation in the rebellion or for
felony at comman law. . .. " Id. at 49, 94 S. Ct. at 2668.
The Court adds to this history a description of the Act by
Sen. Hendetrson of Missouri, whose explanation of the bill
included the following:

It provided that when the rebel States should
adopt universal suffrage, regardless of color
or race, excluding none, white or black, except
for treason or such crimes as were felony at the
common law, the regulation of exclusion to be
left to the States themselves . ..

Id. at 50, 94 S. Ct. at 2669 (internal citation omitted).
Following the Reconstruction Act, and building on its
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provisions, the Readmission Acts were passed, each one in
substantively the same language as to disenfranchisement.
The first of these, enacted in June 1868 for Arkansas,
provided a “fundamental condition” for the State’s
readmission:

That the constitution of Arkansas shall never
be so amended or changed as to deprive any
citizen or class of citizens of the Unitea States of
the right to vote . . . except as a punishment for
such crimes as are now felonies at common law,
whereof they shall have been auly convicted. . . .

Id. at 51, 94 S. Ct. at 2669. The Court then notes that
“[t]he same ‘fundamental condition’ . .. was imposed” on
all the former Confederate States in their Readmission
Acts, “with only slight variations in language.” Id. at 52,
94 S. Ct. at 2670.

The Cotirt goes on to support the “convincing
evidence of the historical understanding of the Fourteenth
Amendment” with a series of its decisions that “have
indicated approval of such exclusions [of felons] on a
number of occasions.” Id. at 53, 94 S. Ct. at 2670. See
Murphy v. Ramsey, 114 U.S. 15, 5 S. Ct. 747 (1885)
(excluding bigamists and polygamists from franchise
under territorial law of Utah); Davis v. Beason, 133 U.S.
333, 10 S. Ct. 299 (1890) (same in Idaho territory). The
Court quotes a then-recent decision that explicitly noted
a “criminal record” as an “obvious example[ ] indicating
[a] factor[ ] which a State may take into consideration in
determining the qualifications of voters.” Richardson, 418
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U.S. at 53, 94 S. Ct. at 2670 (quoting Lassiter, 360 U.S.
at 51, 79 S. Ct. at 990). The Court cites two three-judge
court decisions that rejected felon disenfranchisement
challenges and were summarily affirmed by the Court.
See 1d. (citing Fincher v. Scott, 352 F. Supp. 117 (M.D.N.C
1972), aff 'd 411 U.S. 961, 93 S. Ct. 2151 (1973); Beacham
v. Braterman, 300 F. Supp. 182 (S.D. Fla. 1969), aff d
396 U.S. 12, 90 S. Ct. 153 (1969)). Both of those decisions
relied on Judge Henry Friendly’s opinion for the Second
Circuit, which held that a challenge to New York’s felon
disenfranchisement did not require thz convening of a
three-judge court. Green, 380 F.2d at 445, cert. denied,
389 U.S. 1048, 88 S. Ct. 768 (1968).7

After all this history, the Court explains that felon
disenfranchisement do=s not run afoul of the Equal
Protection Clause, which had been applied to other voter
qualifications (e.g., residency requirements). Richardson,
418 U.S. at 54-55. 94 S. Ct. at 2671. The Court’s discussion
thus moved from demonstrating that Section Two plainly
authorized States’ felon disenfranchisement laws to
rejecting tlie general claims against disenfranchisement
founded on the Equal Protection clause of Section One.
The Court’s reasoning ineluctably supports the conclusion
that the Fourteenth Amendment’s framers could not have
intended to prohibit outright in Section One what was
expressly exempted in Section Two.

7. To Richardson’s list should be added the more recent
decision in Romer v. Evans, 517 U.S. 620, 634, 116 S. Ct. at 1628
(1996) (“that a convicted felon may be denied the right to vote . ..
is” an “unexceptionable” proposition).
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To date, other circuit courts have faithfully applied
Richardson, and none have rejected it. See Jones
v. Governor of Fla., 950 F.3d 795, 801 (11th Cir.
2020) (“Regardless of the political trend toward re-
enfranchisement, there is nothing unconstitutional
about disenfranchising felons—even all felons, even for
life.”(citing Richardson, 418 U.S. at 56,94 S. Ct. at 2671));
Hayden v. Pataki, 449 F.3d 305, 316 (2d Cir. 2006) (en
bane) (“The Supreme Court has ruled that, as a result
of th[e] language [of Section 2], felon dis=nfranchisement
provisions are presumptively constitutional.” (citing
Richardson, 418 U.S. at 24, 94 S. Ci. at 2655)).

In the face of the Court’s reasoning and subsequent
caselaw, the Plaintiffs’ and the dissent’s arguments to
limit or minimize Rickdaidson are feeble. Broadly, they
argue that Richardson does not per se exclude other
constitutional chailenges to felon disenfranchisement.
First, they note that the Court remanded the Richardson
plaintiffs’ case to examine their “alternative contention”
under the tqual Protection Clause. 418 U.S. at 56, 94
S. Ct..at 2671. That is correct, but misleading. That
contention concerned unequal application of the concededly
applicable California disenfranchisement provisions. /d.

Further, Plaintiffs’ reliance on Hunter to demonstrate
that Section Two does not per se authorize felon
disenfranchisement does nothing to elevate their
claims founded on a broad interpretation of the Kighth
Amendment. Hunter, as shown, crafted a narrow and
clear limit on the otherwise expansive power retained
by the States in Section Two. But these Plaintiffs’
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position is exactly like that of the Richardson plaintiffs,
who had fully completed their felony incarcerations and
parole and were nonetheless subjected to permanent
disenfranchisement in California. Id. at 32-33, 94 S. Ct.
at 2660. Plaintiffs cannot circumvent Richardson while
standing in the shoes of the plaintiffs in that case. Their
pretended distinction is neither narrow nor clear and, if
adopted, renders Section Two effectively meaningless—
contrary to the Court’s holding.

Finally, the Plaintiffs’ creative reading of Richardson
contradicts the dissent’s understanding of the case.
Justice Marshall, dissenting in Riciardson, put it plainly:
“The Court construes [Section] 2 of the Fourteenth
Amendment as an express authorization for the States
to disenfranchise former icions.” 418 U.S. at 72, 94 S. Ct.
at 2680. There is no daylight between the majority’s
upholding Section Two against claims predicated on
Section One (no-matter the basis) and the dissent’s apt
description of thie majority holding. Richardson cannot
be minimized by these Plaintiffs and controls this case.

The dissent, preoccupied with its (incorrect) Eighth
Amendment analysis, does not engage with this
discussion at all and instead tries to write Richardson
off. The dissent claims not to see the relevance of a case
“decided nearly half a century ago, nor the 19th century
history of Section 2 of the Fourteenth Amendment that
Richardson recounted” in the face of the “evolving
standards of decency” in “today’s” Eighth Amendment.
With due respect, we are bound by the understanding of
constitutional text evinced in precedents, even those that
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are a half century old. We are also bound by the original
understanding of constitutional provisions as explained in
Richardson. Just a few weeks ago, the Supreme Court re-
emphasized the importance of constitutional text, history
and precedent in evaluating cases. See United States v.
Rahima, 602 U.S. | No. 22-915, 2024 WL 3074728, at
*6 (U.S. June 21, 2024) (noting that the Court’s Second
Amendment jurisprudence looks at “constitutional text
and history” as well as “our historieal tradition of firearm
regulation”), id. at *17-28 (Kavanaugh, J., concurring)
(describing the “proper roles of text, history, and
precedent in constitutional interpretation” and noting
that “history, not policy, is the proper guide” for courts),
1d. at *29 (Barrett, J., concurring) (stating that “for an
originalist, the history that matters most is the history
surrounding the ratification of the text; that backdrop
illuminates the meaning of the enacted law”); see also Sec.
& Exch. Commn 2. Jarkesy, No. 22-859, 2024 WL 3187811,
at *7-*10 (U.S. June 27, 2024) (analyzing the relationship
between common law fraud and federal securities fraud,
as well ag the history of the Seventh Amendment jury trial
right, and holding that the similarities between the two
implicated the Seventh Amendment right to a jury trial).
The dissent also fails even to cite, much less distinguish,
overwhelming pre- and post-Richardson precedents that
buttressed or follow Richardson’s holding: pursuant to
Section Two, albeit with a narrow exception, States may
in fact disenfranchise citizens for “other crimels].” The
dissent’s Eighth Amendment reasoning, in contrast, finds
no support in text or precedent, and its logic is at war with
Richardson.
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III1. THE E1GHTH AMENDMENT

Even if Richardson had never been decided, the
Plaintiffs’ Eighth Amendment contention must fail
because felon disenfranchisement is not a punishment,
much less cruel or unusual.®

A.

The Supreme Court has articulated a two-part test for
determining whether something is a “punishment” within
the meaning of the Constitution. See Smith v. Doe, 538
U.S. 84, 92, 123 S. Ct. 1140, 1147 {2003). Courts initially
ascertain whether “the intention of the legislature was
to impose punishment.” Id. -at 92, 123 S. Ct. at 1147. If so,
“that ends the inquiry.” Jd. “If, however, the intention was
to enact a regulatory scheme that is civil and nonpunitive,
we must further examine whether the statutory scheme
is so punitive either in purpose or effect as to negate [the
State’s] intention to deem it ‘civil.” Id. (quotation marks
and citation omitted).

8. The dissent’s Eighth Amendment analysis is reminiscent
of the Ninth Circuit’s experiment in Martin v. Boise, which held
that the Eighth Amendment bars cities from enforcing public-
camping ordinances against homeless individuals whenever the
number of homeless individuals in a jurisdiction exceeds the
number of “practically available” shelter beds. 920 F.3d 584, 617
(9th Cir. 2019). The Supreme Court has now squarely rejected
that avant-garde interpretation of the Eighth Amendment in City
of Grants Pass v. Johnson, No. 23-175, 2024 WL 3208072 (U.S.
June 28, 2024).
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The dissent acknowledges, though it downplays,
that the Supreme Court has already signaled that felon
disenfranchisement is not a punishment. In Trop v. Dulles,
the plurality wrote the following:

A person who commits a bank robbery, for
instance, loses his right to liberty and often his
right to vote. If, in the exercise of the power to
protect banks, both sanctions were imposed
for the purpose of punishing bank rebbers, the
statutes authorizing both disahilities would be
penal. But because the purpose of the latter
statute is to designate a reasonable ground of
eligibility for voting, this law is sustained as
a nonpenal exercise of the power to regulate
the franchise.

356 U.S. 86, 96-97; 78 S. Ct. 590, 596 (1958) (emphasis
added).? On the strength of this language, three
other circuits have categorically held that felon
disenfranchisement is nonpenal.’® Only the Eleventh

9. Trop was decided in the context of the Ex Post Facto
Clause. But because we assume the Constitution uses the word
“punishment” consistently, the test for identifying constitutional
“punishments” is the same for the Ex Post Facto Clause, the
Eighth Amendment, and the Double Jeopardy Clause. Does 1-7
v. Abbott, 945 F.3d 307, 313 (5th Cir. 2019).

10. Stmmons v. Galvin, 575 F.3d 24, 43 (1st Cir. 2009)
(“The Supreme Court has stated that felon disenfranchisement
provisions are considered regulatory rather than punitive.”);
Johnson v. Bredesen, 624 F.3d 742, 753 (6th Cir. 2010) (“Moreover,
in Trop v. Dulles, the Supreme Court expressly stated that
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Circuit has departed from this categorical holding. See
Thompson v. Alabama, 65 F.4th 1288, 1304 (11th Cir. 2023)
(charging the other circuits with “a misreading of Trop.”).
Irrespective of its analysis of Trop, however, the Eleventh
Circuit still concluded that Alabama’s disenfranchisement
law, which has a history and structure very similar to that
of Mississippi, was nonpenal. Id. at 1308.

In no way do the text and structure of Section 241
indicate that it was intended as a penal measure. These
considerations are the primary focus of the intent inquiry.
Smith, 538 U.S. at 92, 123 S. Ct. at 1147. To reiterate, the
constitutional provision states that a mentally capable
person

who is a citizen of the United States of America,
eighteen (18) yeais old and upward, who has
been a resident of this state for one (1) year,
and for one (1) year in the county in which he
offers to vote, and for six (6) months in the
election precinct or in the incorporated city
or town in which he offers to vote, and who
is duly registered as provided in this article,
and who has never been convicted of murder,

felon disenfranchisement laws serve a regulatory, non-
penal purpose. . . . Accordingly, as a matter of federal law,
disenfranchisement statutes do not violate the Ex Post Facto
Clause of the U.S. Constitution.”) (citation omitted); Green, 380
F.2d at 450 (“Depriving convicted felons of the franchise is not
a punishment but rather is a ‘nonpenal exercise of the power to
regulate the franchise.” (quoting Trop, 356 U.S. at 97, 78 S. Ct.
at 596)).
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rape, bribery, theft, arson, obtaining money or
goods under false pretense, perjury, forgery,
embezzlement or bigamy, is declared to be a
qualified elector.

Miss. Const. Art. XII, § 241. Article XII outlines the
procedures for elections in Mississippi, not. criminal
punishments. Thus, this provision evidences no punitive
intent toward felons any more than it implies an intent to
punish non-citizens, short-term residents of Mississippi,
those unregistered to vote, or those under the age of
eighteen. Instead of singling out felons for disqualification
from the franchise, the provision merely defines the
franchise in such a way as to exclude them." Smith
provides a useful contrast, as Alaska’s sex offender
registration requirement was placed within the State’s
criminal procedure code, but all the statutory indicia still
led the Supreme Ccurt to find no intent to inflict eriminal
punishment under the Eighth Amendment. 538 U.S. at
95-106, 123 S. Ct. at 1148-1154. On its face, Section 241
displays = eivil rather than criminal statutory intent. See
id.; cf- Thompson, 65 F.4th at 1303-08.12

11. Compare Mississippi’s Section 241 with a portion of the
Alabama Constitution recently upheld as a nonpenal regulation
of the franchise: “No person convicted of a felony involving moral
turpitude, or who is mentally incompetent, shall be qualified to
vote until restoration of civil and political rights or removal of
disability.” Ava. Const. Art. VIII, § 177. The Eleventh Circuit
found this text sufficient to indicate “a preference that [Alabama’s]
felon disenfranchisement provision be considered civil instead of
criminal.” Thompson, 65 F.4th at 1305.

12. The dissent characterizes felon disenfranchisement as
intentionally punitive in part because of dicta from Packingham
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Because the constitutional provision does not bespeak
an intent to punish, the other Smith factors must be
considered below. But the dissent posits another argument
based on statutory construction. The dissent contents that
the Readmission Act, in defining the terms under which
Mississippi could be readmitted to the Union following
the Civil War, barred the State from depriving “any
citizen or class of citizens” of the right to vete “except
as a punishment.” Act Or FeBruary 23, 1870, CH. 19, 16
StaT. 67.13

v. North Carolina, in which the Supremc Court set aside a state
law that made it a felony for a register=d sex offender to access
social media. 582 U.S. 98, 107, 137 S.Ct. 1730, 1737 (2017). On the
contrary, Packingham noted that the law’s impact on individuals
who had served their senterices was “not an issue before the
Court.” Id. Moreover, the Court decided that case using the
completely different First Amendment intermediate scrutiny
standard of review. 2a. at 105-06, 137 S.Ct. at 1736. Eighth
Amendment analysis proceeds along an entirely different track,
far more soliciteus of legislative choices and federalism principles.

13. The odd implication of this argument seems to be that, if
disenfranchisement in Mississippi is not “punishment,” it would
call into question whether Mississippi was properly readmitted to
the Union. Theoretically, Mississippi would be depriving a class of
citizens of the right to vote for a reason other than punishment.
That implication, of course, is far from the same as concluding
that Section 241 is preempted by the Eighth Amendment. See
Hopkins, 76 F.4th at 403.

Additionally, one of Mississippi’s amici, The Separation
of Powers Clinic at the Gray Center for the Study of the
Administrative State at Sealia Law School, argues that enforcing
the Readmission Provision against Mississippi at this date would
violate the “fundamental principle of equal sovereignty among the
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The Plaintiffs, as well as the dissent, also contend that
any felon disenfranchisement that occurs in Mississippi
is per se punitive for Eighth Amendment purposes.
This argument is too clever by half. It initially requires
equating “punishment” as used in the Readmission
Act with “punishment” in the Mississippi Constitution,
and then requires equating “punishment” in hoth one
hundred fifty-year old enactments with the Supreme
Court’s late-twentieth century adoption oi the “evolving
standards of decency” test for punishiment under the
Eighth Amendment. See Trop, 356 U.S. at 101, 78 S. Ct. at
598. Timing is everything. Plaintiffs” argument, echoed by
the dissent, fails without a conclasion that “punishment”
meant the same thing in 1870 as Eighth Amendment
“punishment” has evolved to mean in recent decades.

Unlike our obligation to use the same definition for
the Ex Post Factn Clause and the Eighth Amendment in
the U.S. Constitiztion, the canons of interpretation do not
oblige us to aitach the same meaning to “punishment”
in the Readmission Act and the Eighth Amendment.™

States.” Shelby County. v. Holder, 570 U.S. 529, 544, 133 S. Ct.
2612, 2623 (2013) (quotation marks and citations omitted); see
also Coyle v. Smath, 221 U.S. 559, 31 S. Ct. 668 (1911). We do not
address this argument, which the parties did not raise or brief.

14. The parties offer conflicting interpretations of the
Readmission Act, but there is a strong argument that “punishment”
as used in the 1870 Readmission provision referred to the
“consequence of a crime,” and not “punishment” as used by
the Supreme Court in its post-Trop Eighth Amendment cases.
Hopkins, 76 F.4th at 422 (Jones, J., dissenting). The strongest
indication that “punishment” in the Readmission provision
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In the end, this argument is a distraction. The ultimate
interpretation of the Readmission Act is not before us.
All this court must do is apply the post-Smith tests of
“punishment” for Eighth Amendment purposes to Section
241.

When the provision’s text and structure are congidered,
and in light of precedent, it becomes obvious that Section
241 was not intended as a punishment. The Plaintiffs’
and dissent’s reliance on the text of the Rcadmission Act
is not only wrong, but entirely backward, because the
Readmission Act was meant to acknowiedge the very State
power that the Plaintiffs and the dissent would repudiate.
Punitive intent cannot be found on the face of Section 241.

refers to “the consequernce of a crime” is the parallel nature of
the Readmission Acts with the Reconstruction Act, as the latter
provided that States could exclude as electors persons who were
“disenfranchiszd . . . for felony at common law” and treated that
and other eligibility features as “qualifications” for “the elective
franchise.” Acr or Magr. 2, 1867, Cu. 153, 14 Stat. 428, 429. See
Richardson, 418 U.S. at 49, 94 S. Ct. at 2668.

There are other indications that Congress did not use
“punishment” solely when discussing imprisonment or fines.
See, e.g., 12 Stat. 394, 402 (1862) (describing student “expulsion”
from school in the District of Columbia as “punishment”); and
various military statutes prescribing “punishments” ranging
from reduction of rating and extra duties (Navy), 12 Srar. 600,
603 (1862), to dismissal from the service (Army), e.g., 12 Star. 820,
821 (1863) (taking abandoned property), 17 Star. 117, 118 (1872)
(knowingly enlisting minors), 17 Stat. 582, 584 (1873) (allowing
escape from military prison).
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According to the second part of the Smith test,
courts consider seven factors from Kennedy v. Mendoza-
Martinez, 372 U.S. 144, 168-69, 83 S. Ct. 554, 567-68
(1963), to determine whether a sanction is punitive in effect
though not facially. Although the Mendoza-Martinez
factors are “neither exhaustive nor dispositive,” they are
“useful guideposts.” Smith, 538 U.S. at 97, 123 S. Ct. at
1149. Courts therefore evaluate whetheia sanction (1)
“involves an affirmative disability or restraint;” (2) “has
historically been regarded as a pnnishment;” (3) “comes
into play only on a finding of scienter;” (4) “will promote
the traditional aims of punishment—retribution and
deterrence;” (5) “applies {to underlying behavior that]
is already a crime;” (6) has “an alternative purpose to
which it may rationaily be connected;” and (7) “appears
excessive in relation to the alternative purpose assigned.”
Mendoza-Martinez, 372 U.S. at 168-69, 83 S. Ct. at
567-68. Only if these factors indicate that Section 241
is “punishment” would a provision even be subject to an
analysis of whether it is “cruel and unusual” under the
Eighth Amendment. Further, “only the clearest proof
will suffice to override legislative intent and transform
what has been denominated a civil remedy into a criminal
penalty.” Hudson v. United States, 522 U.S. 93, 100, 118
S. Ct. 488, 493 (1997) (internal quotation marks omitted).

Plaintiffs have not made the stringent showing that
under the above factors, Section 241 is so punitive in its
effect as to demand Eighth Amendment serutiny.

First, “disenfranchisement is not an affirmative
disability or restraint as that term is normally understood.”
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Thompson, 65 F.4th at 1306 (internal quotation omitted)'s;
see also Smith, 538 U.S. at 97, 123 S. Ct. at 1149. Like
Alaska’s sex offender registration and notification law,
which the Supreme Court upheld in Smith, Section 241
“imposes no physical restraint, and so does not resemble
imprisonment, the paradigmatic affirmative disability
or restraint.” 538 U.S. at 100, 123 S. Ct. at 1151 (citing
Hudson, 522 U.S. at 104, 118 S. Ct. at 496). Indecd, Section
241 is less suspect under this factor thai the Alaska
statute because that law imposed affirmative duties on
sex offenders, while no affirmative duties exist for felons
disenfranchised under Section 241.S¢e id. at 101-02.16

An apt comparison may be drawn between
disenfranchisement and occiipational disbarment, which
the Supreme Court has repeatedly upheld as a nonpunitive
consequence of crimiual convictions. See Thompson, 65
F.4th at 1306 (citing Hudson, 522 U.S. at 105, 118 S. Ct.
at 496 (banking industry)); see also De Veau v. Braisted,
363 U.S. 144, 160, 80 S. Ct. 1146, 1155 (1960) (union offices);
Hawkerv. People of New York, 170 U.S. 189, 190-93, 200, 18
S. Ct. 573, 574-75, 577-78 (1898) (medical practice). Notably,
the Supreme Court has even held that civil confinements

15. Puzzlingly, the dissent does not discuss the Eleventh
Circuit’s interpretation of Alabama’s very similar felon
disenfranchisement provision at all, despite its striking similarities
to Section 241.

16. But c¢f. Does 1-5 v. Snyder, 834 F.3d 696, 703-04 (6th
Cir. 2016) (holding that a statute regulating where sex offenders
may live, work and loiter imposed “direct restraints on personal
conduct” that were “far more onerous than those considered in

Smith.”)
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carrying potentially indefinite physical restraint may
be nonpunitive. See Kansas v. Hendricks, 521 U.S. 346,
369, 117 S. Ct. 2072, 2085 (1997). As Thompson observed,
“felon disenfranchisement and occupational disbarment
are similar in many ways. Both remove the civil rights of
individuals due to their criminal behavior as part of the
State’s regulatory power.” Thompson, 65 F.4th at 1306
(citation omitted). Moreover, describing the right to vote
as “fundamental” does not enhance the argument for
an unconstitutional “disability,” becanze this court has
found the interests of felons in retaining the right to vote
“constitutionally distinguishable” {rom non-felons’ right-
to-vote claims. Williams v. Tayicr, 677 F.2d 510, 514 (5th
Cir. 1982).

To the extent that the Plaintiffs attempt to recast
this factor concerning “restraints” from an objective
test to a subjective experience of the disenfranchised,
they misread Snetth’s instruction for courts to examine
“how the effects of ” a law “are felt by those subject to
it.” 538 U.5. at 99-100, 123 S. Ct. at 1151. The Supreme
Court analyzed both physical restraints and “substantial
occupational or housing disadvantages . . . that would not
have otherwise occurred.” Id., 538 U.S. at 100, 123 S. Ct.
at 1151. The Court did not allude to the subjective feelings
of disenfranchised felons.

Second, as we have already noted, the
disenfranchisement of felons has long been regarded as
serving a nonpenal, regulatory purpose. This tradition
substantially predates Trop’s description of felon
disenfranchisement as “nonpenal.” See 356 U.S. at 97, 78
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S. Ct. at 596. For instance, in 1898, the Supreme Court
described felon disenfranchisement laws as a type of
measure designed to protect the public, and not punish
for past offenses. Hawker, 170 U.S. at 197, 18 S. Ct. at 576.

The Plaintiffs’ argument to the contrary has little
support. They rely on a footnote in an out-of-circuit
opinion, see Johnson v. Governor of Fla., 405 £.3d 1214,
1218 n.5 (11th Cir. 2005), which the same circuit recently
dismissed as “non-binding dicta.” See Thompson, 65
F.4th at 1302 (“Our two off-hand reterences to felon
disenfranchisement as historically a ‘punitive device’
were thus non-binding dicta.”) (discussing Johnson and
Jones v. Governor of Fla., 950 ¥.3d 795, 819 (2020)). They
also cite dicta from a Secona Circuit case that was later
vacated. See Muntaqim v». Coombe, 366 F.3d 102, 104 (2d
Cir. 2004), opinion vacaied on reh'g en banc, 449 F.3d 371
(2d Cir. 2006) (dism'a on other grounds). And in any case,
the panel in Muziaqim unanimously upheld New York’s
felon disenfranchisement law in the face of a Voting Rights
Act challenge. 366 F.3d at 130.

The third and fifth Mendoza-Martinez factors
also weigh in favor of Section 241 being nonpunitive.!
Disenfranchisement under Section 241 has no scienter
requirement and addresses only conduct that was
“already a crime.” Smith, 538 U.S. at 105, 123 S. Ct. at
1154. Plaintiffs attempt to bootstrap the fact that the

17. Both the Eleventh and First Circuits analyzed these two
factors together when upholding, respectively, Alabama’s and

Massachusetts’s felon disenfranchisement laws. See Thompson,
65 F.4th at 1307; Simmons, 575 F.3d at 45.
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crimes listed in Section 241 have scienter requirements
into an argument that Section 241 itself has a scienter
requirement—and may be punitive according to these
Mendoza-Martinez factors. We concur in the Eleventh
Circuit’s refutation of this argument in Thompson:

There is no scienter requirement for felon
disenfranchisement; it is sufficient that the
person be convicted of a disqualifying felony.
Likewise, felon disenfranchisement only
sanctions behavior that is already criminal.
That felon disenfranchisement laws are “tied
to criminal activity . . . is insufficient to render
the [laws] punitive.”

65 F.4th at 1307 (quoting United States v. Ursery, 518
U.S. 267, 292, 116 S. Ct. 2135, 2149 (1996)). In the same
way that Congress or the states “may impose both a
criminal and 2 ¢ivil sanction in respect to the same act
or omission,” Ursery, 518 U.S. at 292, 116 S. Ct. at 2149,
Section 241 relies on a criminal conviction to implement
the public’s judgment about the appropriate relationship
between moral character and voting. “It is not open to
doubt that the commission of crime—the violation of the
penal laws of a state—has some relation to the question
of character.” Hawker, 170 U.S. at 196, 18 S. Ct. at 576.
Underscoring the regulatory nature of Section 241, Judge
Gee also described the State’s nonpenal interest in an
opinion for this court:

A state properly has an interest in excluding
from the franchise persons who have manifested
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a fundamental antipathy to the criminal laws
of the state or of the nation by violating those
laws sufficiently important to be classed as
felonies. As Judge Friendly noted in Green . ..
such persons have breached the social contract
and, like insane persons, have raised questions
about their ability to vote responsibly.

Shepherd v. Trevino, 575 F.2d 1110, 1115 (5th Cir. 1978).

Looking to the fourth factor, we conclude that Section
241’s operation does not “promote the traditional aims
of punishment—retribution and deterrence.” Mendoza-
Martinez, 372 U.S. at 168, 83 N. Ct. at 567. Plaintiffs do
not argue that the provisien’s potential consequence of
disenfranchisement is a deterrent to crime, but instead
that it exhibits unvarnished retribution for criminal
conduct. We disagree. Taking away certain felons’ right
to vote is more refiective of a collective judgment about
the character traits that should be possessed by citizens
who particivate in Mississippi’s democratic process. In
this way, it is no different from Section 241’s mental
competency, residency, age, citizenship, and registration
requirements, which are ubiquitous among the United
States and in democratic societies around the world.

On the final Mendoza-Martinez factors, we conclude
that Section 241 “has a rational connection to a nonpunitive
purpose [and] is [not] excessive with respect to this
purpose.” Smith, 5638 U.S. at 97, 123 S. Ct. at 1149.
As Judge Friendly explained, a State can rationally
conclude, for completely nonpenal reasons, that “[a] man
who breaks the laws he has authorized his agent to make
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for his own governance could fairly have been thought
to have abandoned the right to participate in further
administering the compact.” Green, 380 F.2d at 451.
Each of Section 241’s disenfranchising crimes is serious
and probative of dishonesty or lack of civie virtue, or is a
common-law crime whose gravity has long been recognized.
Mississippi, “which could lawfully disenfranchise all
felons permanently . . . has not exceeded its interest per
the seventh factor by choosing only to disenfranchise
individuals who commit felonies [Mississippi] considers
especially heinous.” Thompson, 65 [.4th at 1307 (citing
Richardson, 418 U.S. at 56, 94 S. Ct. at 2671).

In Hawker, the Supreme Court accepted that States
may “make a rule of universal application” concerning
former felons, and that such a rule would be nonpenal
despite the fact that “this test of character is not in all
cases absolutely certain, and that sometimes it works
harshly.” 170 1.5, at 197, 18 S. Ct. at 576. By analogy,
at common law, a person convicted of a crime was
incompeteit as a witness regardless of how much time
had passed since the conviction and notwithstanding any
“proof of a complete reformation.” Id. Hawker compared
this “absolute test” to felon disenfranchisement law “in
many states.” Id. Against this background, Plaintiffs’
insistence that Section 241 lacks a rational, nonpunitive,
and non-excessive purpose is unpersuasive.

Plaintiffs have failed to carry their burden of
demonstrating, with “the clearest proof,” a punitive or
otherwise excessive purpose for what is otherwise facially
a nonpenal regulation. Hudson, 522 U.S. at 100, 118 S. Ct.
at 493.
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Even if Plaintiffs were to get past Richardson and
the Mendoza-Martinez factors to show that Section 241
should be subjected to an Eighth Amendment analysis,
the provision readily survives that scrutiny because it
does not inflict cruel and unusual punishment.

The Plaintiffs fundamentally err in advocating a
categorical rule that permanent felon diseriranchisement
amounts to cruel and unusual punishment. They attempt
to limit their claim to “Plaintiffs and their class,” i.e.,
to felons who have been disenfranchised for life after
completing all conditions of their sentences (except
possibly felons who committed crimes involving election
integrity).!® The dissent takes them up on this invitation.
Nonetheless, the Plaiutirfs must rely on the test created
by the Supreme Court to determine whether a punishment
is categorically cruel and unusual under the Eighth
Amendment. See United States v. Farrar, 876 F.3d 702, 717
(5th Cir. 2017). The reasoning embraced by the Plaintiffs
and the g1ssent cannot be limited to the facts of this case
and is categorically wrong.

If courts were allowed to interpret “cruel and
unusual” according to the original meaning of those
terms, there is no question that felon disenfranchisement
would be neither cruel nor unusual. Baze v. Rees, 553 U.S.

18. Plaintiffs’ counsel appeared to concede this additional
exception to their proposed categorical rule at oral argument
before the en banc court.
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35, 101, 128 S. Ct. 1520, 1560 (2008) (Thomas, J., joined
by Scalia., J., concurring in judgment (stating that the
Cruel and Unusual Punishments Clause, as originally
understood, only forbids “purposefully torturous
punishments”); Graham v. Florida, 560 U.S. 48, 99,
130 S. Ct. 2011, 2044 (2010), as modified (July 6, 2010)
(Thomas, J., dissenting) (“It is by now well established
that the Cruel and Unusual Punishments Clause was
originally understood as prohibiting tortarous methods
of punishment.” (quotation marks and citation omitted));
Bucklew v. Precythe, 587 U.S. 119, 15i, 139 S. Ct. 1112,
1135 (2019) (Thomas, J., concurring) (“The evil the Eighth
Amendment targets is intentioriai infliction of gratuitous
pain. ... The historical evidence shows that the Framers
sought to disable Congress from imposing various kinds of
torturous punishmentg, such as gibbeting, burning at the
stake, and embowelling alive, beheading, and quartering.”
(quotation marks and citation omitted)); Grants Pass,
2024 WL 3208472, at *11 (Gorsuch, J., joined by Roberts,
C.d., Thomas, J., Alito, J., Kavanaugh, J., and Barrett, J.)
(holding that the “Cruel and Unusual Punishments Clause
was adopted to ensure that the new Nation would never
resort to punishments . . . [that] were ‘eruel’ because they
were calculated to ‘superadd. . . . terror, pain, or disgrace,
[and] ‘unusual’ because, by the time of the Amendment’s
adoption, they had ‘long fallen out of use.” (citations
omitted)).

But we are bound by Trop, in which the Supreme
Court held that the “[Eighth] Amendment must draw its
meaning from the evolving standards of decency that mark
the progress of a maturing society.” 356 U.S. at 101, 78
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S. Ct. at 598. In cases challenging a type of punishment,
this involves two steps. First, courts consider “objective
indicia of society’s standards, as expressed in legislative
enactments and state practice, to determine whether
there is a national consensus against the sentencing
practice at issue.” Graham, 560 U.S. at 61, 130 S. Ct.
at 2022, as modified (July 6, 2010) (quotation marks
omitted). Second, courts “determine, in the exercise of
our own independent judgment, whether [the practice] is
a disproportionate punishment.” Roper v. Simmons, 543
U.S. 551,564,125 S. Ct. 1183, 1192 (2005). This assessment
includes consideration of “the severity of the punishment
in question,” “the culpability of thic offenders at issue in
light of their crimes and characteristics,” and “whether
the challenged . . . practice serves legitimate penological
goals.” Graham, 560 U.S. at 67, 130 S. Ct. at 2026.

In applying this line of cases, the dissent “stretches
precedent beyond the breaking point.” Hopkins, 76 F.4th
at 423 (Jones, d., dissenting). Critically, the categorical
analysis sofar has been applied only in cases that involve
the deatl penalty or juvenile offenders sentenced to life
in prison. Farrar, 876 F.3d at 717. The Supreme Court
“has never established a categorical rule prohibiting
a terms-of-years sentence,” and has emphasized that
cases involving death-penalty and juvenile offenders
are “different,” id. (citing Miller v. Alabama, 567 U.S.
460, 471, 132 S. Ct. 2455, 2464 (2012) (“children are
constitutionally different”), Gregg, 428 U.S. at 188, 96
S. Ct. at 2932 (“penalty of death is different in kind”)). Nor
has the Court ever established a categorical rule relating
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to felon disenfranchisement.!” Every circuit court that
has had the chance to invalidate felon disenfranchisement
has rejected the opportunity. We should not be the first to
break new ground. The ability to vote, though assuredly
important, is in no way analogous to death or a minor’s
life imprisonment.

In any event, neither prong of the categorical analysis
test is satisfied for felon disenfranchisement statutes. To
begin with, no two States share the same voting laws even
though nearly every State disenfranchises some felons. Id.
at 424.%° Hence, trying to identify any “‘national consensus”
against permanent felon disenfranchisement using the
“objective indicia” of State laws is an enterprise doomed
to failure. Graham, 560 U.S. at 61, 130 S. Ct. at 2022. It
is not the business of covits to spar over the appropriate

19. If anything, in Richardson, the Supreme Court relied
on “settled historical and judicial understanding” in upholding
California’s permanent disenfranchisement of felons. 418 U.S. at
54,94 S. Ct. at 2670.

20. “[A] few states always or usually allow voting during
incarceration. Some states allow felons to vote after their release.
Some allow voting after they complete a prison term, probation,
and parole. Some require felons to first pay all owed fines and
restitution. Some have statutorily defined waiting periods.
And some, like Mississippi, permanently disenfranchise felons.
Moreover, this list does not even begin to delve into the intricacies
of these laws, such as which felonies they cover and the procedures
for the restoration of voting rights. A reasonably clever lawyer
could find a dozen ways to divvy up states and find a national
consensus against any particular practice.” Hopkins, 76 F.4th at
424 (Jones, J., dissenting).
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level of generality to apply when counting the noses of fifty
different State laws and State constitutional provisions.*
See Rummel v. Estelle, 445 U.S. 263, 275-76, 100 S. Ct.
1133, 1140 (1980) (“[T]he lines to be drawn are indeed
subjective and therefore properly within the province of
legislatures, not courts.” (quotation marks omitted)).

The unsuitability of categorical analysis becomes
even clearer when judges try to apply their “independent
judgment” to determine the constitutionality of Section
241. This is an improper invitation to precisely the type
of judicial legislating that the Constitution’s separation
of powers prohibits, because. among other reasons,
“independent judgment” has no defensible limiting
principle. Plaintiffs prove this very point in asking
us to pick and choose within Section 241, limiting re-
enfranchisement to onily those felons who have served
their full terms and completed all other requirements
like supervised release and payment of fines and
restitution. But if these Plaintiffs prevail, it is difficult
to conceive how the remainder of Section 241 or other
State laws disenfranchising some felons, even during
imprisonment, would be insulated from conflict with the
Eighth Amendment.

21. Further, “[a]bsent a constitutionally imposed uniformity
inimical to traditional notions of federalism, some State will always
bear the distinction of treating particular offenders more severely
than any other State.” Rummel v. Estelle, 445 U.S. 263, 282, 100
S. Ct. 1133, 1143 (1980). Trying to neatly partition this broad
spectrum of State laws as they exist at a fixed point in time also
runs headlong into the fact that some States that have relaxed
their restrictions may later want to change course.
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The logical incoherence becomes even more profound
when, as the vacated panel opinion admitted, the
death penalty has largely escaped categorical Eighth
Amendment challenges. Moreover, most States imprison
some felons for life, thereby also disenfranchising them for
life. Yet these punishments are not cruel and unusual. Put
another way, a State can execute murderers, but according
to the dissent, it may not keep murderers frem voting if
they are released from prison.

Another set of anomalies would arise, if felon
disenfranchisement is unconstitutional, between that
result and other onerous coliateral consequences of
committing felony offenses. Welons’ right to travel, to
practice a lawful occupation, run for public office, serve
on juries, and possess firearms are impaired by a litany of
federal and State laws. Id.; see also 28 U.S.C. § 1865(b)(5)
(disqualifying from jury service anyone who “has a charge
pending against him for the commission of, or has been
convicted ina State or Federal court of record of, a crime
punishable by imprisonment for more than one year” and
has net had “his civil rights . . . restored”). The right to
serve on a jury is especially significant, as the Supreme
Court holds that “with the exception of voting, for most
citizens the honor and privilege of jury duty is their most
significant opportunity to participate in the democratic
process.” Powers v. Ohio, 499 U.S. 400, 407, 111 S. Ct.
1364, 1369 (1991). But it is difficult to imagine the Supreme
Court deeming the Section 1865 statutory disqualification
to be “punitive,” much less cruel and unusual under the
Eighth Amendment. Finally, sex offenders are also often
required to register for the protection of those around
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them. Cf. Smith v. Doe, 538 U.S. at 105-06, 123 S. Ct.
at 1154 (finding such requirements non-penal). In all
these respects, “[c]Jompleting a prison sentence does not
entitle felons to all the rights they previously possessed.”
Hopkins, 76 F.4th at 424 (Jones, J., dissenting). In short,
“cruel and unusual” is not the same as “harmful and
unfair,” id. at 424, n.11, and it is only that limited type
of eriminal statute that violates the Eighth Amiendment.

IV.

Holding Art. XII, Section 241 of the Mississippi
Constitution categorically unconscitutional, even as to a
limited set of offenders, is at odds with the Supreme Court’s
and other courts’ decisions, would thwart the ability of the
State’s legislature and citizens to determine their voting
qualifications, and wouid require federal courts overtly
to make legislative choices that, in our federal system,
belong at the Staie level. The district court’s judgment
denying relief to the Plaintiffs is AFFIRMED.
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James L. Dennts, Circuit Judge, joined by KiNG, STEWART,
Graves, Higeinson, and Doucras, Circuit Judges,
dissenting:

The right to vote is the essence of a democratic
society and “preservative of all rights.” Yick Wo v.
Hopkins, 118 U.S. 356, 370 (1886). Yet Article XII,
Section 241, of the Mississippi Constitutien of 1890
mandates permanent, lifetime disenfranchisement of a
person convicted of “murder, rape, bribeiy, theft, arson,
obtaining money or goods under false pretense, perjury,
forgery, embezzlement or bigamy.”! Disenfranchisement
extends to free people who have completed all terms of
their sentences. The Plaintiffs, representing a class of
persons who have been cenvicted of Section 241’s crimes
and have completed the tei'ms of their sentences, challenge
the constitutionality of Section 241. The Plaintiffs are
both Black and White, and their Eighth Amendment
argument is independent of the “invidious” discrimination
that originated Section 241.2 Rather, the Plaintiffs argue

1. he Mississippi Secretary of State is required by statute
to treat additional crimes that the Mississippi Attorney General
deems to be a species of the common law as crimes listed in
Section 241. See Miss. Cope § 23-15-151. For instance, timber
larceny, armed robbery, and larceny under a lease agreement are
all deemed by the Attorney General as disenfranchising crimes
though they are not expressly listed in Section 241.

2. Mississippi’s lifetime disenfranchisement statute stands
alone in its “invidious” origin, as both our court and the Mississippi
Supreme Court confirm, conceived “by a desire to discriminate
against” Black people. Harness v. Watson, 47 F.4th 296, 300 (5th
Cir. 2022) (en banc); see also Cotton v. Fordice, 157 F.3d 388,
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permanent disenfranchisement of free persons who
have completed all terms of their sentences constitutes
cruel and unusual punishment in violation of the Eighth
Amendment. Under well-settled principles of Eighth
Amendment jurisprudence, the Plaintiffs have met their
burden. A national consensus to this effect has now formed
among a large majority of the states.

To dodge this conclusion, the majority largely conflates
the Plaintiffs’ challenge to the punishment at issue in this
case—permanent disenfranchisement of free persons
who have completed all terms of their sentences—with a
challenge to felon disenfranchiserient in general. Where
the majority does reach the issue before us, it picks and
chooses among precedents; ignoring well-established
Eighth Amendment principles, while stretching the
Supreme Court’s Equal Protection decision in Richardson
v. Ramirez, 418 U.S. 24 (1974), beyond all recognition.
What is even worse, the majority finds the Eighth and
Fourteenth Amendments mutually exclusive, flouting
Supreme Ccurt precedent that “provisions [granting]

391 (5th Cir. 1998) (“[Section] 241 was enacted in an era when
southern states discriminated against [B]lack[ ] [people] by
disenfranchising convicts for crimes that, it was thought, were
committed primarily by [Bllack[ ] [people].”); Ratliff v Beale, 74
Miss. 247, 20 So. 865, 868 (1896) (“[ The] consistent, controlling[,]
directing purpose governing the [1890] convention[:] . . . to obstruct
the exercise of the franchise by [Black people].”). And although
our divided, full court recently held that subsequent reenactments
“purged” Section 241 of its original discriminatory intent, those
reenactments have no rhyme or reason (like disqualifying for
vote crimes, or exempting first offenders), so their addition only
compounds animus with arbitrariness.
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Congress or the States specific power to legislate in
certain areas . .. are always subject to the limitation
that they must not be exercised in a way that violates
other specific provisions of the Constitution.” Williams
v. Rhodes, 393 U.S. 23, 29 (1968).

I respectfully dissent.

& & &

The Eighth Amendment prohihits the infliction of
“cruel and unusual punishments.” To run afoul of that
Amendment, the challenged action must constitute
“punishment.” We must then determine whether a
punishment is cruel and unusual using the so-called
“categorical approach.” To do so, courts “look beyond
historical conceptions 1o ‘the evolving standards of decency
that mark the progress of a maturing society.” Graham v.
Florida, 560 U S. 48, 58 (2010) (quoting E'stelle v. Gamble,
429 U.S. 97102 (1976)). This determination involves
first looking to whether “there is a national consensus”
against permanent felon disenfranchisement after
completion of sentence. Id. at 61. Second, we are required
to “determine, in the exercise of our own independent
judgment, whether the [permanent disenfranchisement
of a free person under Section 241] is a disproportionate
punishment for” those Mississippians who have fulfilled
their sentences and returned to society but remain
permanently disenfranchised. Roper v. Stmmons, 543
U.S. 551, 564 (2005).
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The first question is whether Section 241 imposes
punishment. As the majority explains, we employ “an
intents-effects test” to help determine whether a statute
constitutes punishment under various constitutional
provisions, including the Eighth Amendment. Does 1-7
v. Abbott, 945 F.3d 307, 314 (5th Cir. 2019). Under this
test, “[i]f the intention of the legislature was to impose
punishment, that ends the inquiry.” Id. Key here, the
Supreme Court has stated that “the manner of [a law’s]
codification . . . [is] probative of the legislature’s intent.”
Smath v. Doe, 538 U.S. 84, 94 (2003).

Even a cursory review of Section 241’s legislative
history reveals that the delegates of the Mississippi
Constitutional Convention of 1890 intended Section 241 to
be nothing else but punitive. As one of the “fundamental
conditions” of Mississippi’s reentry to the Union following
the Civil Wazx, Congress forbade “the constitution of
Mississippi” from ever being “amended or changed [so]
as to deprive any citizen or class of citizens of the United
States of the right to vote . . . except as a punishment for
such crimes as are now felonies at common law, whereof
they shall have been duly convicted.” Act of February 23,
1870, ch. 19, 16 Stat. 67 (“Readmission Act”) (emphasis
added). Under the plain language of the Readmission Act,
Mississippi may only alter its Constitution to authorize
disenfranchisement if it does so as a punishment for a
common law felony offense. When interpreting a state
law, we should “choose the interpretation . . . that has
a chance of avoiding federal preemption.” Planned
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Parenthood of Hous. & Se. Tex. v. Sanchez, 403 F.3d
324, 342 (5th Cir. 2005); see also Williams ex rel. J.K.
v. Reeves, 954 F.3d 729, 739 (5th Cir. 2020) (allowing a
claim that Mississippi violated the education provisions
of the Readmission Act to proceed). Section 241 of
Mississippi’s 1890 Constitution—a post-Readmission Act
felon disenfranchisement provision—must be conistrued as
a punitive measure for felony convictions in order for the
provision to comply with binding federal law. The Eleventh
Circuit has come to the same conclusion, holding Florida’s
felon disenfranchisement scheme was “punishment,” in
part because “the Readmission Act of Florida authorized
felon disenfranchisement only &s punishment.” Jones v.
Governor of Fla., 950 F.3d 795, 819 (11th Cir. 2020).

The majority strains to disregard this reality,
theorizing that “purishment” as used in the Readmission
Act cannot mean “punishment” as it is used in the Eighth
Amendment but instead likely means “consequence”—in
other words “punishment” does not mean “punishment.”
Ante, at 17-21. But we must interpret the language of a
statute ‘‘according to its ‘ordinary, contemporary, common
meaning.” Sw. Airlines Co. v. Saxon, 596 U.S. 450, 455
(2022) (quoting Sandifer v. U.S. Steel Corp., 571 U.S.
220, 227 (2014)). It is a wonder the majority cannot give
the word “punishment” its ordinary meaning when the
majority itself recounts the Supreme Court’s decision
in Richardson to give the language of Section 2 of the
Fourteenth Amendment the “meaning tha[t] would appear
from its face.” Richardson, 418 U.S. at 43; Ante, at 11.3

3. To bolster its rationale, the majority also posits a
problem where there is none, supposing that if Mississippi does
disenfranchise people for a reason other than punishment, it would
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Despite this strong evidence of intent, the majority
mistakenly relies on the disenfranchisement provision’s
mere placement alongside regulatory franchise provisions.
“The location and labels of a statutory provision do not
by themselves transform a [criminal] remedy into a [civil]
one.” See Smith, 538 U.S. at 94; Babbitt v. Sweet Home
Chapter of Cmtys. for a Great Or., 515 U.S. 687, 702 (1995)
(noting legislators can intend one provision of a law to
have “a character of its own not to be submierged by its
association” with neighboring provisions).

Importantly, in Trop v. Dulles, 356 U.S. 86, 96-
97 (1958), the Supreme Court did not hold that felon
disenfranchisement provisions are nonpunitive, as the
majority claims. In Trop, the Supreme Court used a
hypothetical to illustrate that courts must determine
whether a statute is peual or nonpenal. Id. The hypothetical
was: “A person whe commits a bank robbery, for instance,
loses his right te liverty and often his right to vote.” Id.
at 96. The Court stated we must look to the “purpose” or
intent of the statute to determine its quality. /d. The Court

call into question whether Mississippi was properly readmitted
to the Union. Ante, at 20 n.13. As stated, when interpreting a
state law, we should “choose the interpretation . . . that has a
chance of avoiding federal preemption.” Planned Parenthood of
Hous. & Se. Tex., 403 F.3d at 342. If reading “punishment” to
mean “consequence” raises preemption problems, our rules of
interpretation tell us to read “punishment” as “punishment.” In
any event, even if there were a conflict, the commonsense remedy
would not be to invalidate Mississippi’s place in the Union but
would be to declare that Section 241 is preempted. See Williams,
954 F.3d at 739 (5th Cir. 2020).
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recognized that disenfranchisement could be penal if it
had that purpose, stating if “both sanctions were imposed
for the purpose of punishing bank robbers, the statutes
authorizing both disabilities would be penal.” Id. But, the
Court explained, if “the purpose of the latter statute is
to designate a reasonable ground of eligibility for voting,
this law is sustained as a nonpenal exercise of the power
to regulate the franchise.” Id. at 96-97. As Trop instructs,
we must look to the intent behind the statute, and here
the Readmission Act shows the intent behind Section 241
was to be penal. As the Eleventh Circuit recently held, to
expand Trop’s hypothetical to “the conclusion that felon
disenfranchisement is always nonpenal” is a “misreading
of Trop.” Thompson v. Sec’y of State for the State of Ala.,
65 F.4th 1288, 1304 (11th Cir. 2023).

The Readmission Act shows the intent behind
enactment of Section 241, and the majority offers no
rebuttal. With the intent behind Section 241 clear, there
is no need te examine its purpose and effect. See Smith,
538 U.S. at 92.

I1

Having determined that Section 241 inflicts
punishment, we must determine whether its permanent
denial of the franchise for conviction of an enumerated
crime is “cruel and unusual” punishment under the
Eighth Amendment as applied to the Plaintiffs and their
class—Mississippians who cannot vote even though they
have fulfilled all terms of their sentences. As noted, the
categorical approach to Eighth Amendment challenges
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requires courts to “look beyond historical conceptions to
‘the evolving standards of decency that mark the progress
of a maturing society.” Graham, 560 U.S. at 58 (quoting
Estelle, 429 U.S. at 102).

Before the initial panel, no party disputed that the
categorical approach provides the correct legal framework
in this case, but on rehearing the State and the majority
inexplicably question its applicability, suggesting that
the categorical approach is limited to death-penalty and
juvenile-offender cases. Ante, at 29. The Supreme Court
has never taken such a cramped view. The Court has
employed the categorical approach when a “case implicates
a particular type of [punishment] as it applies to an entire
class of offenders who have committed a range of crimes.”
Graham, 560 U.S. at 60-=52. By contrast, in cases where
the Court considers “a gross proportionality challenge to
a particular defendant’s sentence,” its analysis “begin[s]
by comparing the gravity of the offense and the severity
of the sentence.” Id. at 60-61.

Her=, it is not a particular defendant’s sentence but
rather a punishment “itself [that] is in question.” Id. at
61. In other words, this case involves a “particular type
of [punishment]”—permanent disenfranchisement—*“as it
applies to an entire class of offenders who have committed
a range of crimes”—felons convicted of Section 241
disenfranchising offenses who have completed all terms of
their court-imposed sentences. Id. Because the Plaintiffs’
challenge squarely fits the mold of the categorical
approach, this long-standing Supreme Court test provides
the relevant inquiry.
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Under the first prong of the categorical approach, we
consider whether “there is a national consensus” against
the challenged punishment. Id. The Supreme Court has
instructed that this determination “should be informed by
objective factors to the maximum possible extent.” Atkins
v. Virginia, 536 U.S. 304, 312 (2002) (internal quotation
marks omitted). The “clearest and most reiiable objective
evidence of contemporary values is the legislation enacted
by the country’s legislatures.” Id. (internal quotation
marks omitted); see also Grahans, 560 U.S. at 61 (“The
Court first considers ‘objective indicia of society’s
standards, as expressed in legislative enactments and
state practice, to determine whether there is a national
consensus against the .. . practice at issue.” (quoting
Roper, 543 U.S. at 572)). To assess whether there is a
“national consensiis” against the challenged punishment,
we consider “cbiective indicia of society’s standards” as
embodied in legislation, including not only the aggregate
number of jurisdictions rejecting the punishment but
also any consistent legislative trends in that direction.
Graham, 560 U.S. at 61-62; see also Roper, 543 U.S. at
566-67 (explaining that, besides the sheer number of states
rejecting a practice, the “consistency of the direction of
change” is a significant factor in determining whether
there is a national consensus against a practice).

Beginning with the aggregate number of jurisdictions,
in Atkins v. Virginia, 536 U.S. at 316, 321, the Supreme
Court determined that a “national consensus ha[d]
developed against” executing people with intellectual
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disabilities when thirty states had legislatively proscribed
the practice. The same number of states, thirty, had
opposed the death penalty for juvenile offenders—
either by “express provision [in legislation] or judicial
interpretation”—when the Court held that practice to
be cruel and unusual in Roper v. Simmons, 543 U.S.
at 564. And in Enmund v. Florida, 458 U.S. 782, 793
(1982), the Court emphasized that the fact that only eight
jurisdictions authorized the death penalty for participation
in a robbery during which an accomplice commits murder
“weigh[ed] on the side of rejecting capital punishment”
for that offense.

In this case, an exhaustive review of state laws
substantiates that the overwhelming majority of states
oppose punishing felons by permanently denying them
the right to vote. Currently, thirty-five states and the
Distriet of Columbig~-including Louisiana and Texas—do
not permanently disenfranchise former felons who have
completed all terms of their sentences. See Appendix infra.
And four states only permit permanent disenfranchisement
for corrupt practices in elections or governance. Id. For
example, Maryland permanently disenfranchises felons
convicted for buying or selling votes, while Missouri
does so only as a result of a conviction for an offense
“connected with right of suffrage.” Mp. Copg, ELEC. Law
§ 3-102(b); Mo. Rev. Star. § 115.133.2. Mississippi is one of
only eleven states that still permanently disenfranchise
felons for offenses other than those pertaining to elections.
Put another way, thirty-nine states plus the District of
Columbia do not impose lifetime disenfranchisement as
a punishment for offenses unrelated to protecting the
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honest administration of elections, while only a minority
of eleven still do. Even more staggering, Mississippi is one
of only two states that permanently disenfranchise first-
time offenders who have completed their sentences and
who were convicted of non-violent and non-voting-related
felonies. These statistics closely mirror those that the
Supreme Court has found significant—the thirty who had
abandoned the challenged practice in Atkins and Roper
and the mere eight states who retained the challenged
practice in Enmund.

Turning to the consistency of the direction of change,
in Penry v. Lynaugh, 492 U.5. 302, 335 (1989), the
Court held that the execution of people with intellectual
disabilities did not violate the Eighth Amendment at that
time. The Court noted thiat the laws of only sixteen states
and the federal government precluding the execution of
this vulnerable class of persons were insufficient to show
a national consensus against the practice. Id. at 334.
Thirteen years after Penry, the Court revisited that
decision in Atkins and held that “a national consensus
ha[d] d9=veloped” against the challenged practice not
only due to “the [total] number of these States” that
had acted since Penry to ban executing members of this
class of offenders—sixteen had done so—“but [also] the
consistency of the direction of change.” 536 U.S. at 314-16.

Similarly, in Roper, 543 U.S. at 566, 568, in which the
Supreme Court struck down the juvenile-crime death
penalty, the Court stressed the consistency of the direction
of change in rejecting that practice. Though only five states
had abandoned juvenile-crime executions in the fifteen
years since the Court upheld the punishment in Stanford
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v. Kentucky, 492 U.S. 361, 370-71 (1989), the Roper Court
followed Atkins’s admonition that what matters under the
Eighth Amendment is “not so much” the absolute number
of states that have abandoned a particular practice or the
pace of that abandonment, but instead the “consistency of
the direction of change.” Roper, 543 U.S. at 566.

As to permanent, lifetime disenfranchisement of free
persons, in 1974, when the Court decided Richardson,
twenty-seven states permitted the practice as applied
to felons whose offenses were unrelated to elections or
good governance and who had completed all terms of
their sentences. See Appendix, zifra. Currently, only
eleven do. Id. Between 1974 and 2020, sixteen states
(for a total of thirty-five) have stopped the practice of
imposing lifetime disenfrarnchisement on felons who have
served their sentences for offenses unrelated to elections
or governance. /d. Sixteen is the exact number of states
that changed their laws to reject the execution of people
with intellectual disabilities between Penry and Atkins.
Atkins, 536 U.S. at 314-16. And it is more than threefold
the total number of states that abolished the juvenile-
crime death penalty in the timespan between Stanford and
Roper. Roper, 543 U.S. at 566. The evidence here clearly
demonstrates “consistency [in] the direction of change” and
a repudiation of the permanent felon disenfranchisement
of free persons. Id. (quoting Atkins, 536 U.S. at 315).
That a trend in abandoning a punishment has proven so
durable and long-lasting demonstrates that society has
turned away from that punishment. In this way, the steady
rejection of permanent felon disenfranchisement over
nearly half a century is as much, or even more, consistent
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than the change in the punishment laws considered in
Atkins and Roper.

The majority and the State contend that there can be
no national consensus because states disenfranchise felons
in diverse ways. Ante, at 30. Specifically, the majority
argues “no two States share the same voting laws even
though nearly every State disenfranchises s¢we felons,”
and citing to Rummel v. Estelle, 445 U.3. 263, 275-76
(1980)—a case not utilizing the categorical approach but
instead evaluating a specific defendant’s sentence—the
majority states that “[iJt is not tane business of courts
to spar over the appropriate level of generality to apply
when counting the noses of fitty different State laws and
State constitutional provisions.” Ante, at 30-31 (emphasis
in original). However; this case does not concern the
validity of temporary felon disenfranchisement laws, or
the disenfranchisement of the incarcerated, or any other
mode of disenfranchisement not contained in Section 241.
We are concerned solely with Mississippi’s practice of
punishing felons who have completed all terms of their
sentences by permanently disenfranchising them for life.
The Supreme Court regularly examines how many states
authorize a specific punishment for a specific class. See
Atkins, 536 U.S. at 314-16 (examining how many states
authorized the death penalty for people with intellectual
disabilities); Roper, 543 U.S. at 566 (examining how many
states authorized the death penalty for juvenile crimes).
Itisin fact quite simple to count the state laws that do not
permit permanent disenfranchisement of former felons,
and we have done so in a thorough Appendix, infra. This
objective evidence makes clear that a supermajority of
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states rejects permanent disenfranchisement, especially
as it is practiced in Mississippi.

IV

We must also “determine, in the exercise of our
own independent judgment, whether [permanent
disenfranchisement under Section 241]is a disproportionate
punishment for” those Mississippians who have completed
their sentences but remain permanently 4:senfranchised.
Roper, 543 U.S. at 564. This assessment requires us to
consider the severity of the punishiment in question, the
culpability of the offenders at issue considering their
crimes and characteristics, and whether the challenged
practice serves legitimate venological goals. Graham,
560 U.S. at 67.

To determine whether permanent disenfranchisement
is proportional ts the Plaintiffs’ offenses, it is first
necessary to assess the importance of the denied right.
As the Supreme Court has held, “[i]t is a precept of
justice trat punishment for erime should be graduated
and proportioned to the offense.” See Atkins, 563 U.S. at
311 (cleaned up) (quoting Weems v. United States, 217 U.S.
349, 367 (1910)). The right to vote is “a right at the heart
of our democracy.” Burson v. Freeman, 504 U.S. 191, 198
(1992) (plurality opinion). “No right is more precious in a
free country” than the right to vote. Reynolds v. Sims,
377 U.S. 533, 560 (1964). “Other rights, even the most
basic, are illusory if the right to vote is undermined.” Id.
“A citizen without a vote is to a large extent one without
a voice in decisions which may profoundly affect him and
his family.” Rosario v. Rockefeller, 410 U.S. 752, 764 (1973)
(Powell, J., dissenting).
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Voting is the lifeblood of our democracy and the
deprivation of the right to vote saps citizens of the
ability to have a say in how and by whom they are
governed. Permanent denial of the franchise, then, is an
exceptionally severe penalty, constituting nothing short of
the denial of the democratic core of American citizenship.
It is an especially cruel penalty as applied to these whom
the legal system has already deemed to have completed
all terms of their sentences. These individuals, despite
having satisfied their debt to society, arc precluded from
ever fully participating in civic life.? T be sure, they are
excluded from the most essential feature and expression
of citizenship in a democracy—oting.’

4. This view has support from the Supreme Court. In
Packingham v. North Carclina, 582 U.S. 98, 107 (2017), which
was a First Amendment challenge to a state law that made it a
felony for a registered sex offender to access social media, the
Court, in striking down the law, noted “the troubling fact that
the law imposes severe restrictions on persons who already have
served their sentence and are no longer subject to the supervision
of the cririnal justice system.” While Packingham was decided
under the First Amendment, not the Eighth Amendment, it
shows the Court’s conscientiousness toward the rights of those
who have served their debt to society and now “seek to reform
and to pursue lawful and rewarding lives.” Id. at 108. If it was
troubling to permanently deny access to social media, it is even
more troubling to permanently deny the right to vote, the most
precious right we enjoy.

5. The right that began our Revolution fits uniquely with the
Supreme Court’s rare but distinctive use of the Eighth Amendment
as an amplifier. The right to vote inexorably has expanded to
include those who once were excluded. Pamela S. Karlan, Ballots
& Bullets: The Exceptional History of the Right to Vote, 71 U. Cin.
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With respect to Graham’s second consideration—the
culpability of the Plaintiffs’ class—we observe that Section
2471’s punishment applies equally to all members of the
class, regardless of their underlying crime or the class
member’s individual mental state during the commission
of the crime. Section 241 permanently disenfranchises
murderers and timber thieves alike; it does not distinguish
between mature adults and juveniles, accomplices,
or the intellectually disabled—the latter three being
classes of persons the Supreme Court lias recognized
as categorically less culpable. Roper, 543 U.S. at 570;
Enmund, 458 U.S. at 800-01; Atkins, 536 U.S. at 317-18.
It is clear, then, that Section 241 dses not reflect society’s
measured response to a felon’s moral guilt.

We next consider whether the punishment of
permanent disenfranchisement advances any legitimate
penological goals. GGraham, 560 U.S. at 67. A punishment
that “lack[s] any legitimate penological justification is by
its nature disproportionate to the offense.” Id. at 71. T he
traditional justifications for punishment are incapacitation,
rehabilitation, deterrence, and retribution. Id. at 71-74.

L. Rev. 1345, 1345 (2003). As one scholar of America’s common
venture put it, “[t]he Colonists rebelling against English rule, the
[W]hite males disenfranchised by property and tax qualifications,
the freedmen after the Civil War, and finally women all protested
that they were reduced to the level of slaves if they did not have
the vote and equal representation.” Juprra N. SHKLAR, AMERICAN
Crrizensurp: Tue Quest For Incrusion 16 (Harvard Univ. Press
2001). Correspondingly, more than a quarter of our constitutional
amendments pertain to and expand the right to vote.
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Taking these justifications in turn, incapacitation
cannot support Section 241’s punishment because it does
not incapacitate a convict from committing crimes; it only
prevents him from voting. While felon disenfranchisement
could potentially prevent recidivism if it were applied
specifically to those convicted of voting-related offenses,
Section 241, as discussed, applies to broad categories
that are unrelated to elections crimes. And 2s to these
categories of crimes, Section 241 does nothing to thwart
a former felon from reoffending. Rather, the only conduct
it prevents is voting. Further, there is evidence that
disenfranchisement may actually increase recidivism.
One comparative study found that “individuals who are
released in states that permanently disenfranchise are
roughly nineteen percent more likely to be rearrested
than those released in states that restore the franchise
post-release.” Guy Pacdiraic Hamilton-Smith & Matt Vogel,
The Violence of Voicelessness: The Impact of Felony
Disenfranchiseinent on Recidivism, 22 BERKELEY La
Raza L.J. 467, 426 (2012).

Section 241 does not further the goal of rehabilitation
either. Lifetime disenfranchisement does not contribute
to reforming an offender. Quite to the contrary, it hinders
reintegration into society by denying the right to vote, a
cherished marker and right of citizenship. See Reynolds,
377 U.S. at 560. The State has not argued otherwise,
claiming that felon disenfranchisement’s precise purpose
is to exclude a former felon from participation in this
aspect of our society. There is “no more certain way in
which to make a man in whom, perhaps, rest the seeds of
serious antisocial behavior more likely to pursue further
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a career of unlawful activity than to place on him the
stigma of the derelict, uncertain of many of his basic
rights.” Trop, 356 U.S. at 111 (Brennan, J., concurring).
This exclusion is not rehabilitative. It only reinforces
the stigma that the disenfranchised are “beyond
redemption.” Pamela S. Karlan, Convictions and Doubts:
Retribution, Representation, and the Debate over Felon
Disenfranchisement, 56 Stan. L. Rev. 1147, 1165 (2004);
see also Alec C. Ewald, “Civil Death™ The {deological
Paradox of Criminal Disenfranchisement Law in the
United States, 2002 Wis. L. Rev. 1045, 1112-16 (2002)
(discussing why disenfranchisement is anti-rehabilitative).

For its part, deterrence only works if an individual is
aware that a particular puraishment attends a particular
offense. It is questionable-—and we have been presented
with no evidence to suggest otherwise—to what extent
Mississippians, ancd specifically those who would consider
committing a crime listed in Section 241, are aware they
could permanently lose the right to vote by virtue of a
conviction. We have also been presented with no evidence
to suggest that the prospect of losing the franchise
has even a marginal additional deterrent effect when
a person committing a felony already faces the more
immediate sanction of criminal confinement. Similarly,
there is no reason to believe that the punishment of
disenfranchisement will deter recidivism because the felon
who has lost the franchise under Section 241 has lost it
forever, regardless of his future conduct.

That leaves retribution. While retribution is a
“legitimate reason to punish,” Graham, 560 U.S. at 71,
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“the severity of the appropriate punishment necessarily
depends on the culpability of the offender.” Atkins, 536
U.S. at 319. We have explained that the continuing—in
fact, unending—punishment Section 241 inflicts is wholly
unrelated to the moral culpability of the diverse class of
felons that it applies. Moreover, because the sentences
imposed on the Plaintiffs are necessarily ones that are
capable of being completed, the eriminal legal system has
determined that the Plaintiffs who served their sentences
are capable of being returned to a position within society.
To permanently remove from them the most precious right
of citizenship is thus disproportionate to their offenses and
cannot stand as a permissible exercise of retribution. See
Roper, 543 U.S. at 564; Reyr.oids, 377 U.S. at 561.

Our nation has a tradition of fixing punishment to meet
the crime. After a sentence is complete, the individual is said
to have paid his debt to society. But for those adjudicated
to have commitied a crime enumerated in Section 241 and
whose judici2liy imposed sentences have been completed,
the provision tacks on an exceptionally severe penalty that
is not visited on citizens who violate many other crimes not
listed in Section 241. Because it is an arbitrary, lifelong
punishment, permanent disenfranchisement of a felon who
has served his sentence is much different and more severe
than permanent disenfranchisement of a felon serving
life behind bars. The majority fails to acknowledge this
difference. See ante, at 30-32. While some disabilities
that attach to a felony conviction do persist beyond the
criminal sentence, in a democracy, to deny the right
to vote is to render one without a say in the manifold
ways the government touches his life. That Mississippi
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denies this most precious right permanently, despite a
felon having served his sentence, is disproportionate
and inconsistent with the consensus against permanent
disenfranchisement among our nation’s state legislatures.
The punishment of permanent disenfranchisement also
contravenes the Eighth Amendment’s proportionality
principle because it lacks a nexus with any legitimate
penological justification. See Miller v. Alabame, 567 U.S.
460, 489 (2012); Graham, 560 U.S. at 71. Thas, insofar as
it applies to otherwise free individuals whe have fulfilled
all terms of their sentences, Section 241 is proscribed by
the Eighth Amendment’s advancing ctandards of decency
under the Constitution.

\7

Finally, the majority incorrectly concludes that
Richardson contrels this case. In Richardson, former
felons argued trat California laws that permanently
disenfranchised any person convicted of an “infamous
crime” unless the person obtained a court order or
executive pardon that restored the franchise violated the
Equal Protection Clause. 418 U.S. at 26-27. In considering
the plaintiffs’ claim, the Supreme Court looked not only
to Section 1 of the Fourteenth Amendment, where the
Equal Protection Clause is located, but also to the “less
familiar” Section 2 of that Amendment, which imposes
a penalty of reduced congressional representation on
states that deny or abridge the right to vote for reasons
other than “participation in rebellion, or other crime.”
Id. at 42. Relying on Section 2, the Court rejected the
plaintiffs’ challenge. The Court pointed out that the phrase
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“except for participation in rebellion, or other crime”
exempted states with felon disenfranchisement laws from
the amendment’s sanction of reduced representation in
Congress. Id. at 55. From this observation, the Court
held that “those who framed and adopted the Fourteenth
Amendment could not have intended to prohibit outright
in [the Equal Protection Clause of Section 11 of that
Amendment, that which was expressly exempted from
the lesser sanction of reduced representation by [Section
2] of the Amendment.” Id. at 43.

In the present case, the State and the majority argue
that Richardson forecloses all constitutional challenges to
felon disenfranchisement. The argument goes: Because
the Eighth Amendment’s protection from cruel and
unusual punishment is ricorporated against the states
through the Due Piocess Clause in Section 1 of the
Fourteenth Amendment, and because Richardson held
that California’s permanent felon disenfranchisement
did not violate Section 1's Equal Protection Clause (a
different ciause than the Due Process Clause in Section
1), Missssippi’s law cannot violate the Eighth Amendment
through its incorporation by Section 1's Due Process
Clause. That argument is deeply wrong.

First and foremost, Richardson decided
an Equal Protection challenge to permanent felon
disenfranchisement, not a challenge based on a substantive
right of the Eighth Amendment incorporated through
the Due Process Clause. The Supreme Court has made
clear that the substantive rights contained in the Bill of
Rights—including those of the Eighth Amendment—
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are not diluted or somehow lesser in content by virtue
of their being incorporated through the Fourteenth
Amendment. See, e.g., McDonald v. City of Chicago,
561 U.S. 742, 765 (2010) (“[IIncorporated Bill of Rights
protections ‘are all to be enforced against the States
under the Fourteenth Amendment according to the same
standards that protect those personal rights against
federal encroachment.”); Timbs v. Indianc, 586 U.S.
146, 150 (2019) (“Thus, if a Bill of Rights protection is
incorporated, there is no daylight between the federal and
state conduct it prohibits or requires.”). Thus, although
an Eighth Amendment claim is brought against a state
like Mississippi through the Fourteenth Amendment, it
is evaluated under Eighth Amzndment standards. See
Robinson v. California, 370-13.3. 660 (1962) (incorporating
the Eighth Amendment). Richardson did not examine
permanent felon disenfiranchisement of free persons under
Eighth Amendmert standards. Whether a punishment
is “cruel and unusual” within the meaning of the Eighth
Amendment requires ascertaining society’s “evolving
standards oi’ decency,” which, in turn, are determined by
“evidence of contemporary values.” Graham, 560 U.S. at
58, 62. Neither Richardson, which was decided nearly
half a century ago, nor the nineteenth century history of
Section 2 of the Fourteenth Amendment that Richardson
recounted appear relevant to the “evolving standards of
decency” of today that the Eighth Amendment embodies.
Id. at 58.5

6. Separately, the majority’s “incorporation argument flies
in the face of decades of settled and effective practice” by the
Supreme Court of how constitutional rights incorporated against
the states operate. Recent Case, Constitutional Law—Eighth
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The majority’s construction of Richardson also
disregards the precept that “provisions that grant
Congress or the States specific power to legislate in
certain areas ... are always subject to the limitation that
they must not be exercised in a way that violates other
specific provisions of the Constitution.” Williams, 393
U.S. at 29. The Supreme Court has “rejected the view
that the applicability of one constitutional amendment
pre-empts the guarantees of another. ... The proper
question is not which Amendment controls but whether
either Amendment is violated.” United States v. James
Daniel Good Real Prop., 510 U.S.43, 49-50 (1993). Take,
for example, the death penalty. There, the Fourteenth
Amendment only limits imposition of the death penalty
by requiring states to afford a defendant due process.
Presumably, the majority would not argue that it is
permissible to execute an intellectually disabled person or
a child—as long as she has been afforded due process—
because the Faurteenth Amendment trumps the Eighth
Amendment. Atkins, 536 U.S. at 321; Roper, 543 U.S.
at 568. Yet that is the logic of the majority’s view of
Richariason. The independent limits that the Fourteenth

Amendment—Fifth Circuit Holds that Disenfranchisement
of Incarcerated People Is Cruel and Unusual Punishment—
Hopkins v. Hosemann, 76 F.jth 378 (5th Cir.), vacated and reh’g
en banc granted, 83 F.4th 312 (5th Cir. 2023) (per curiam), 137
Harv. L. Rev. 1002, 1005 (2024). The majority’s “reading risks
creating daylight between federal and state claims,” whereby “a
state-based claim [must] go through an analysis of substantive
limits on the Fourteenth Amendment before going to Eighth
Amendment case law, whereas a federal claim would go straight
to the case law.” Id. at 1009.
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Amendment place on disenfranchisement do not stand in
the way of the irrefutable conclusion we draw from our
faithful application of well-settled Eighth Amendment
jurisprudence: it is cruel and unusual to punish individuals
for life by permanently disenfranchising them after they
have fulfilled all terms of their sentences.

b b b

Denying released offenders the right to vote takes
away their full dignity as citizens, separates them from
the rest of their community, and reduces them to “other”
status. I respectfully dissent.



66a

Appendix A
APPENDIX

States with permanent criminal
disenfranchisement penalties

1974 2000 2020
Alabama Alabama Alabama
Alaska Arizona Arizona
Arizona California Delaware
Arkansas Delaware Florida
California Florida Towa
Connecticut Towa Kentucky
Florida* Kentucky Maryland*
Georgia Maryland Massachusetts*
Idaho Massachusetts™  Mississippi
Towa Mississippi Missouri*
Kentucky Missouri Nebraska
Louisiana Nebraska New Jersey™
Maryland* New Hampshire Tennessee
Massachusetts®  New Jersey* Virginia
Mississippi New Mexico Wyoming
Missouri New York

Nebraska Ohio*

Nevada Tennessee

New Hampshire Virginia

New Jersey™ Washington

New Mexico Wyoming

New York

North Dakota

Oklahoma

Rhode Island

South Carolina
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Tennessee
Texas
Utah*
Virginia
Washington
Wyoming

* Permanent disenfranchisement for eleclion-related
offenses only.

States with permanent disenfranchisement
penalties (with citations)

1974 72000 2020
Alabama |Ala. Const. _Ala. Const. |[Ala. Const.
art. VIII, art. VIII, art. VIII,
§ 182; Ale. § 177 § 177; Ala.
Code tit. 17 (see also Code. § 15-
§ 15(1958) Amendment |22-36.1
579 (1996));
¥ Ala. Code.
§ 17-3-10
(2000)
Alaska Ak. Const.
art. 'V, § 2;
Ak. Code
§ 15.05.030
(1960)
Arizona Ariz. Const.  |Ariz. Const. |Ariz. Rev.
art. VII, § 2; |art. VII, § 2; |Stat. §§ 13-
Ariz. Rev. Ariz. Rev. 908(A), 13-
Stat. § 16- Stat. §§ 13- |907(A)
101(5) 905, 13- 909-
12 (2000)
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Arkansas |Ark. Const.
art. II1, § 6
(1947)
California |Cal. Const. Cal. Const.
art. I1, § 3 art. 11,
(1972); Cal. S 4; Cal.
Elec. Code Penal Code
$§ 310, 321, $§ 4852.01,
383, 389, 390; |4852.17, 1853
Ramirez v. (2000)
Brown, 507
P.2d 13}5,
1347 (Cal.
1973)
Connecticut|Conn. Rev. |
Stat. § 9-/6
(1973)
Delaware Del. Const. |Del. Const.
art. V, §§ 2, lart. V, § 2
7: 15 Del.
Code §$ 1701,
Y 5104 (2000)
Florida Fla. Const. Fla. Const. |Fla. Const.
art. VI, art. VI, art. VI, § J;
S 4 (1973); S 4 (2000); Fla. Stat.
Fla. Code Fla. Stat. $ 944.292(1);
S 97.041(5) * $§ 97.041, Fla. Const.
944.292, art. IV, § 8
94.4.293 (a), (c)
Georgia Ga. Const.
art. 11, § 2-701
(1945)
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Idaho Idaho Const.
art. VI, § 3
(1947); Idaho
Code § 34-,02
(1949)
Towa Towa Const. |[lowa Const. |Iowa Const.
art. I, § 2 art. I, § 5;  |art. IL, § 5
Towa Code
§ 48A.6 !
(2000) ‘
Kentucky |Ky. Const. Ky. Const. ~ |Ky. Const.
§ 1,5 (1955) § 1}5; S 145
Ky. Stat.
§116.025
112000)
Louisiana |La. Const.
art. VIII 8¢
(1968) .
Maryland |Md. Const. Md. Const. |Md. Elec.
art. 1, § 2 art. I, § 4; Code § 3-
1(1972); Md. Md. Code 102*
Code. Art. 33 |art. 33,
13-4 (197,) * S 3-102 (2000)
Massachu- |Mass. Gen. Ma. Const. [Ma. Const.
setts Laws ch. 51 art. I1I; Ma. |art. I1I; Ma.
§1(1972)* Gen. L. 51 Gen. L. 51
S 1(2000)* |[§1*
Mississippi |Miss. Const. |Miss. Const. |Miss. Const.
art. XI1, art. XI1, art. XI1I,
S 241; Miss. |§ 241; Miss. |§ 241

Code § 23-5-35

(1972)

Code § 23-5-

35 (1972)
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Missouri |Mo. Rev. Mo. Rev. Mo. Rev.
Stat. § 111.021 |Stat. Stat.
(1969) §115.113 $ 115.133.2*
(2000)
Nebraska |Neb. Const. Neb. Rev. Neb. Rev.
art. VI, § 2;  |Stat. § 32-  |Stat. §§ 29-
Neb. Rev. 313 (2000); 112, 82-313
Stat. §$ 29-  [Ways v.
112, 29-113 Shively, 26/
(1974) Neb.
250 (200%)
Nevada Nev. Const.
art. II, § Nev.
Rev. Stat.
§$ 213.090, |
213.155
New N.H. Const. |N.H. Const.
Hampshire |art. X1 (1970); |art. XI
N.H. Rev. (2000)
Stat. § 607-A-
|2.@a97)
New Jersey|N.J. Rev. Stat.|N.J. Stat. N.J. Stat.
§19:)-1 (1971) |§ 19:4-1 § 19:4-1%
* (2000) *
New Mexico |[N.M. Const. |N.M. Stat.
art. VII, § 1 |§ 31-13-1
(1973) (2000)
New York |N.Y. Elec. N.Y. Const.
Law § 152 art. I1, § 3;
(1961) N.Y. Code
§ 5- 106
(2000)
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North
Dakota

N.D. Const.
art. V, § 127
(1960)

Ohio

Ohio Stat.
§§ 2961.01,
3599.39
(2000) *

Oklahoma

Okla. Const.
art. I11, § 1
(1974)

Rhode
Island

R.I. Const.
art. Am.
XXXVIIT
(1973)

South
Carolina

S.C. Const.
art. I, § 7;
S.C. Code

§ 23-62 (1962,
1975 Supp.)

Tennessee

Tein. Const.
st IV, §2;
| Tenn. Code
$ 2-205 (1971)

Tenn. Code
§ 40 -29-105
(2000)

Tenn. Code
Ann. $ 40-
29-20),

Texas

Tex. Const.
art. XVI, § 2;
Tex. Rev. Stat.
art. 5.01-1967

Utah

Utah Const.
art. IV, § 8
(1971) *
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Virginia  |Va. Const. Va. Const. Va. Const.
art. I, s Va. |art. I, § 1; |art. 11, § 1;
Code § 24.1-42 |Va. Code art. 'V, § 12
(1973) $ 53.1- 231.2
(2000)
Washington|Wash. Const. |Wash. Const.
art. VI, § 3 art. VI,
(1974) S 3; Rev.
CodeWash.
S 9.94A.637
(2000);
Madison v.
State, 161
! Wash. 2d 85
. 1(2007)
Wyoming |Wyo. Consi. [Wyo. Stat.  |Wyo. Const.
art. VI, 56 $§ 6-10-106, |art. IV,
(1957 Wyo. | 7-13-105 $ 5; Wyo.
Stat. §S 6-4, (2000) Stat. Ann.
172311 (1957) $S 6-10-106,
7-18-105(a),
¢ (b)

* Permanent disenfranchisement for election-related

offenses only.
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APPENDIX B — OPINION OF THE UNITED
STATES COURT OF APPEALS FOR THE
FIFTH CIRCUIT, FILED AUGUST 4, 2023

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 19-60662
CONSOLIDATED WITH
No. 19-60678

DENNIS HOPKINS, INDIVIDUALI:Y AND ON
BEHALF OF A CLASS OF ALL GTHERS SIMI-
LARLY SITUATED; HERMAN PARKER, JR., IN-
DIVIDUALLY AND ON BEHALF OF A CLASS OF
ALL OTHERS SIMILARLY SITUATED; WALTER
WAYNE KUHN, JR., INSIVIDUALLY AND ON
BEHALF OF A CLASS OF ALL OTHERS SIMI-
LARLY SITUATED; 8RYON DEMOND COLEMAN,
INDIVIDUALLY AND ON BEHALF OF A CLASS
OF ALL OTHERS SIMILARLY SITUATED; JON
O’'NEAL, INDIVIDUALLY AND ON BEHALF OF A
CLASS OF ALL OTHERS SIMILARLY SITUATED;
EARNEST WILLHITE, INDIVIDUALLY AND ON
BEHALF OF A CLASS OF ALL OTHERS SIMI-
LARLY SITUATED,

Plaintiffs—Appellees,
versus

SECRETARY OF STATE DELBERT HOSEMANN,
IN HIS OFFICIAL CAPACITY,

Defendant—Appellant,
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August 4, 2023, Filed

Appeal from the United States Distriet Court
for the Southern District of Mississippi
No: 3:18-CV-188

Before King, JoNES, and DENNIS, Circuit Judges.

JamEes L. DennNis, Circuit Judge:

In this class action, Plaintiffs, representing persons
who have been convicted of certain crimes and have
completed the terms of their sentences, challenge
their disenfranchisement by two provisions of Article
XII of the Mississippi Censtitution of 1890. The first
provision, Section 241, mandates permanent, lifetime
disenfranchisement ot a person convicted of a crime of
any one of “murdex, *ape, bribery, theft, arson, obtaining
money or goods under false pretense, perjury, forgery,
embezzlement or bigamy.”! The second, Section 253,
provides for a discretionary, standardless scheme for
the Mississippi Legislature to restore the right to vote
to disenfranchised persons on an individualized basis
by a two-thirds vote of all members of each house of the
Legislature.

1. The Mississippi Secretary of State, the defendant here, is
required by statute to treat additional crimes that the Mississippi
Attorney General deems to be a species of the common law
crimes listed in Section 241. See Miss. Cobk. § 23-15-151. For
instance, timber larceny, armed robbery, and larceny under
a lease agreement are all deemed by the Attorney General as
disenfranchising crimes though they are not expressly listed in
Section 241.
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Plaintiffs sued Mississippi’s Secretary of State (the
“Secretary”), contending that Section 241 violates the
Eighth Amendment’s prohibition on cruel and unusual
punishment and the Fourteenth Amendment’s guarantee
of equal protection under the law. They also claim that
Section 253 violates the Fourteenth Amendment’s
guarantee of equal protection of the laws and the First
Amendment guarantee of freedom of speech. The
Secretary responded that Plaintiffs lack Article I1I
standing, that their claims are barred by the doctrine of
state sovereign immunity, and that all ot their claims fail
on their merits.

For the reasons explained below, we hold that Plaintiffs
are entitled to prevail on their claim that, as applied to
their class, disenfranchisement for life under Section 241
is unconstitutional cruel and unusual punishment within
the meaning of the fZighth Amendment. In the last fifty
years, a national eccnsensus has emerged among the state
legislatures against permanently disenfranchising those
who have satisfied their judicially imposed sentences
and thus repaid their debts to society. Today, thirty-five
states plus the District of Columbia disavow the practice
embodied in Section 241, a supermajority whose size is
dispositive under controlling Supreme Court precedent.
Mississippi stands as an outlier among its sister states,
bucking a clear and consistent trend in our Nation against
permanent disenfranchisement. And in our independent
judgment—a judgment under the Eighth Amendment
that the Supreme Court requires we make—Section
241’s permanent disenfranchisement serves no legitimate
penological purpose. By severing former offenders from
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the body politic forever, Section 241 ensures that they
will never be fully rehabilitated, continues to punish them
beyond the term their culpability requires, and serves
no protective function to society. It is thus a cruel and
unusual punishment.

We accordingly reverse the district court’s contrary
ruling, render judgment for Plaintiffs on tais claim,
and remand the case with instructions that the district
court grant relief declaring Section 241 wnconstitutional
and enjoining the Secretary from entforcing Section 241
against the Plaintiffs and the members of the class they
represent. Plaintiffs’ equal protection claim against
the Secretary with respect to Section 241, however, is
foreclosed by the Supreme Court’s decision in Richardson
v. Ramirez, 418 U.S. 24,94 S. Ct. 2655, 41 L. Ed. 2d 551
(1974). Additionally, F’laintiffs lack standing to challenge
the legislative process embodied in Section 253 through
this action.

I. Factual and Procedural Background

A. Mississippi’s 1890 Constitution and
Sections 241 and 253

Sections 241 and 253 of the Mississippi Constitution
are, with the exception of several amendments to Section
241, original to the state’s 1890 Constitution, which was
adopted in reaction to the expansion of black suffrage and
other political rights during Reconstruction. See Harness
v. Watson, 47 F.4th 296, 300 (5th Cir. 2022) (en banc).
After wresting control of state government from black
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leaders and their Republican allies through a campaign of
violence and electoral fraud, Mississippi’s white political
leadership called for a new state constitution that would
ensure “a home government, under the control of the white
people of the State.” Senator J. Z. George, He Addresses a
Large Audience at His Old Home, THE CLARION-LEDGER
(Jackson) 1 (Oct. 24, 1889). In 1890, the state legislature
voted to convene a constitutional conventicrn in order
to draft and adopt a new state constitution. From the
outset, the object of the 1890 Mississippi Constitutional
Convention was clear: to ensure the nojitical supremacy
of the white race. See Harness, 47 F.4th at 318 (Graves, J.
dissenting). Key to accomplishing this end was a package
of “voter qualifications and procedures” that delegates
adopted “to exclude black <itizens from participation in
the electoral process.” Miss. State Chapter, Operation
Pushv. Allain, 674 F. Supp. 1245, 1251 (N.D. Miss. 1987),
aff'd, 932 F.2d 400 {5th Cir. 1991).

Although the delegates were explicit about their goal of
white politicai control, they were careful to avoid provisions
overtly violating the Fifteenth Amendment’s ban on
restricting voting based on race. Convention’s Committee
on the Elective Franchise (the “Franchise Committee”)
thus proposed voter qualification requirements that were
facially race neutral. These included the kind of poll
taxes, literacy tests, and residency requirements that
were common in the American South during the post-
Reconstruction era. Among these requirements was also
a criminal disenfranchisement provision that remains
today as Section 241 of the Mississippi Constitution. The
measure was designed to target as disenfranchising
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offenses those that the white delegates thought were more
often committed by black men. Harness, 47 F.4th at 300;
Ratliff v. Beale, 74 Miss. 247,20 So. 865, 868-69 (Miss. 1896)
(explaining that in enacting Section 241 the Convention
aimed to “obstruct the exercise of the franchise by the
negro race” by including as disenfranchising offenses only
those “to which its weaker”—Dby which the court meant
“black”—"“members were prone.”).

The possibility that the disenfranchicement provisions
might ensnare not only black men hut also poor white
males caused concern at the Convertion. So, in an effort to
mitigate the fear that the disenfranchisement provisions
would also affect whites, the Convention ratified several
“escape” clauses. For example, to reduce the impact
of literacy tests on poor white males, the Convention
enacted the “Understanding Clause,” a provision that
allowed a voter to pass a “constitutional interpretation
test” by giving a “reasonable interpretation” of the state
constitution. The Franchise Committee justified this
“Understaanding Clause” on the grounds that it would
“exclud=. .. [n]Jo white man who has sense enough to go to
the mill,” and urged that the clause would “secure[] a white
basis upon which to erect a permanent State government.”
Don’t Like It But Takes It, The CLARION-LEDGER (JACKSON)
1 (Oct. 9, 1890).

Another of the escape clauses was the suffrage
restoration provision that is contained in Section 253.
Section 253 allows the Mississippi Legislature to, by a
two-thirds vote of the elected members of both houses,
restore the voting rights of any person disenfranchised by
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Section 241. Miss. Consr. art. XI1, § 253. While the record
behind the enactment of Section 253 is scant, its timing
and context suggest it was intended to limit the impact
of Section 241’s criminal disenfranchisement provision on
white men, providing a limited “safety net” to allow any
whites unintentionally disenfranchised by Section 241 to
escape its effects. And, like the Understanding Clause,
Section 253 includes no objective standards cof a2ny kind,
allowing legislators unfettered discretion ir restoring the
franchise to individuals.

Mississippi’s 1890 Constitution was adopted by a vote
of the delegates on November 1, 1890, without ratification
by the people of Mississippi. Cther Southern states took
notice of Mississippi’s “success” in disenfranchising its
black electorate and used the State’s 1890 Constitution as a
model when adopting their own racial disenfranchisement
provisions. See Franita Tolson, What Is Abridgment? A
Critique of Two Section Twos, 67 ALA. L. REv. 433, 469-
71 (2015) (noting that South Carolina and North Carolina
adopted constitutional disenfranchisement provisions in

an effort to limit the black electorate).

Since its enactment, Section 241 has been amended
twice. Harness, 47 F.4th at 300. In 1950, “burglary” was
removed from the list of disenfranchising crimes, and
in 1968, “murder” and “rape” were added—the latter
offenses having been historically excluded because they
were not considered crimes a black person was prone to
commit. See Ratliff, 20 So. at 868. Under Section 241, an
individual who is convicted of a crime as minor as writing
a bad check for $100 or stealing less than $250 worth of
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timber is permanently disenfranchised. Miss. Cope § 97-
19-67(1)(d); § 97-17-59.

Section 253 has never been amended, and, with
the exception of gubernatorial pardon and the limited
restoration for certain World War I and II veterans, it
remains the only means for disenfranchised individuals
to regain the right to vote. In the mid-1980s, an election
law task force appointed by the Mississippi Secretary of
State and two separate panels convened Ly the Mississippi
Legislature proposed repealing Section 253 and replacing
it with an amendment that would aucomatically restore the
right to vote to individuals convicted of disenfranchising
crimes upon completion of their sentences. The Legislature,
however, ultimately did ner adopt this proposal as part of
an election law reform b1l enacted in 1986.

Sections 241 and 253 continue to be part of the
Mississippi Censtitution and over the years they have
been remarkaply effective in achieving their original,
racially diseriminatory aim. In 2017, 36% of voting-age
citizers in Mississippi were black. Yet, according to
data provided by the Mississippi Administrative Office
of the Courts, of the nearly 29,000 Mississippians who
were convicted of disenfranchising offenses and have
completed all terms of their sentences between 1994 and
2017, 58%—or more than 17,000 individuals—were black.
Only 36% were white. The discretionary legislative re-
enfranchisement permitted by Section 253 does little to
alleviate this disproportionate burden, and, as a practical
matter, legislative suffrage is exceedingly rare: between
2013 and 2018, the Mississippi Legislature restored the
right to vote to only eighteen individuals.
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B. The Secretary’s Role in Enforcement of
Sections 241 and 253

Federal law requires that each state designate a chief
election official who is “responsible for coordination” of the
state’s duties under the National Voter Registration Act
(“NVRA”).52 U.S.C. § 20509; see also Voluntary Gaidance
on Implementation of Statewide Voter Registration Lists,
Election Assistance Comm’n, 70 FEp. Rrc. 44593-02,
44594 (Aug. 3, 2005) (“The chief State election official is
the highest ranking State official who has, as a primary
duty, the responsibility to ensure the lawful administration
of voter registration in Federal elections.”). In Mississippi,
the Secretary of State performs this role. Miss. CopE
§ 23-15-211.1(1). The Secretary is charged by state law
with establishing the instructions and application form
for voter registration. Id. §§ 23-15-39(1), 23-15-47(3).
Each municipality’s clerk, in her capacity as the local
registrar of voters, is in turn required to “use [the] voter
registration appiications . . . prescribed by the Secretary
of State” when registering voters. 1d.§ 23-15-35(1).

The current Mississippi voter registration application
form, as adopted by the Secretary, states that individuals
convicted of certain crimes in a Mississippi state court
are not eligible to register to vote. The form requires
an applicant to affirm, on penalty of perjury, that he
or she has either “never been convicted of voter fraud
or any other disenfranchising crime” or has had their
voting rights restored. The Secretary is also tasked by
state statute with “implement[ing] and maintain[ing]”
an electronic information processing system containing
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a “centralized database of all registered voters in the
state.” Id. § 23-15-165(1). This system, referred to as the
Statewide Elections Management System (“SEMS”), is
updated by each county’s circuit clerk on a quarterly basis
with a list of persons convicted of any disenfranchising
crime under Section 241; these persons are then purged
from the voter rolls in the database. Id. § 23-15-151.

Finally, the Secretary serves on the State Board
of Election Commissioners and is responsible in that
capacity for training county election commissioners on
voter roll maintenance, including the use of SEMS to
remove disqualified electors frem voting rolls. Id. § 23-
15-211(4). After an electioris commissioner completes
annual training, the Secretary provides the commissioner
with a certificate that is required for the commissioner
to maintain office. id. §§ 23-15-211(4)-(5) (providing
that election comniissioners are required to attend the
Secretary’s eleciions seminars, upon completion of which
they are to receive a certificate that must be renewed

yearly).

In sum, the Secretary is Mississippi’s “chief election
officer” and performs key functions in administering and
enforcing state election laws, including by (1) establishing
voter registration instructions and application forms,
which state that a person convicted of any disenfranchising
crime is ineligible to vote; (2) administering the SEMS
registered voter database; and (3) training county election
officials through mandatory seminars on their obligation
to purge SEMS of ineligible voters and then certifying
these officials.
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C. Proceedings Below

In 2018, six permanently disenfranchised Mississippi
citizens filed this putative class-action lawsuit in federal
district court, asserting five federal constitutional
challenges to Sections 241 and 253. Plaintiffs, who were
convicted of various crimes and have completed ail terms
of their sentences, sued the Secretary in his official
capacity, requesting declaratory and injuncuive relief for
claimed violations of the First, Eighth, and Fourteenth
Amendments of the United States Constitution. Dennis
Hopkins, a grandfather and founder of a local peewee
football team, has been disenfranchised since 1998 when
he was convicted of grand larceny. Herman Parker Jr., a
public employee with over a decade of service working for
the Vicksburg Housing Authority, is disenfranchised for
life because he was convicted of grand larceny at the age
of nineteen. And Byron Demond Coleman lost his right
to vote in 1997 when he was convicted of receiving stolen
property after buying some refurbished appliances. The
district court certified Plaintiffs’ proposed class, allowing
Plaintiffs to represent persons in the state who have been
convicted of a Section 241 disenfranchising offense and
who have completed all terms of their sentences.

Plaintiffs and the Secretary filed eross-motions
for summary judgment. The Secretary contended that
Plaintiffs lacked standing, that their suit was barred
by sovereign immunity, and that the claims failed on
their merits. The district court rejected the Secretary’s
jurisdictional arguments, holding that Plaintiffs had
standing to bring each of their claims and that the
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Secretary was amenable to a suit seeking equitable relief
under Ex parte Young. But, on the merits, the district
court granted summary judgment to the Secretary except
as to Plaintiffs’ Section 253 race-based equal protection
claim. On this latter claim only, the court ruled that
“questions of fact” remained as to whether Plaintiffs “met
their burden” under controlling precedent. The court then
certified its order for interlocutory appeal.

The parties filed timely cross-petitioiis with this court
seeking permission to file an interlceutory appeal. This
court granted both petitions and consolidated the appeals.

II. Legal Standard

We review an order on summary judgment de novo,
applying the same standard as applicable to the district
court. Castellanos-Contreras v. Decatur Hotels, LLC,
622 F.3d 393, 397 (5th Cir. 2010). Summary judgment is
appropriate wnere “the movant shows that there is no
genuine dispute as to any material fact and the movant
is entitied to judgment as a matter of law.” Fep. R. Civ.
P. 56(a).

II1. Discussion

On appeal, Plaintiffs argue that: (1) the district court
properly held that Article I1I standing was satisfied as to
all claims, (2) the Ex parte Young exception to sovereign
immunity allows all claims to be brought against the
Secretary; (3) Section 241’s lifetime voting ban infringes
on the fundamental right to vote, is therefore subject
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to strict scrutiny, and cannot satisfy such demanding
review; (4) Section 241’s lifetime disenfranchisement
violates the Eighth Amendment’s prohibition on cruel and
unusual punishment because it is punitive and contrary
to contemporary standards of decency; (5) Section 253,
the suffrage restoration provision, violates the Equal
Protection Clause because it authorizes legislators to
arbitrarily restore (or not restore) the right to vote to
some citizens rather than others, its enactment in 1890
was motivated by racial animus, and it disproportionately
impacts black Mississippians today; and (6) Section 253
violates the First Amendment because legislators are
given the power to exercise “untettered discretion” in
determining who can express their constitutionally-
protected political views by voting.?

In response, the Secretary contends that (1) Plaintiffs
lack Article III standing and sovereign immunity
bars their claires, (2) the Supreme Court’s decision
in Richardscw v. Ramirez, which upheld California’s
permanent icion disenfranchisement scheme against an
equal proiection challenge, forecloses Plaintiffs’ equal
protection claim; (3) Section 241 cannot violate the Eighth
Amendment because Richardson precludes an Eighth
Amendment challenge to permanent disenfranchisement

2. Plaintiffs did not offensively petition this Court for
permission to appeal the question of whether a standardless re-
enfranchisement law violates the First Amendment. Plaintiffs
included defensive argument on this issue because it was raised
by the Secretary in his briefing and in the event it is reached by
the Court.
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and because Section 241 does not impose “punishment”
within the meaning of the Eighth Amendment; (4) Section
253’s discretionary procedures for restoration of the
franchise do not violate equal protection under Supreme
Court precedent because Plaintiffs failed to demonstrate
that Section 253 was enacted with a discriminatory motive
and currently has a racially disproportionate imipact; and
(5) Section 253 does not run afoul of the First Amendment
because the First Amendment does not afford greater
protection for voting rights than that already provided
by the Fourteenth Amendment.

We address these arguments in turn, starting as we
must with the question of standing.

A. Articie IIT Standing

The district court denied the Secretary’s motion for
summary judgment based on lack of standing, concluding
that Plaintiffs have standing to bring all their claims—
the equal protection and Eighth Amendment challenges
to Section 241, as well as the equal protection and First
Amendment challenges to Section 253.

Article IIT of the Constitution limits the exercise of
federal judicial power to “Cases” and “Controversies.” See
Spokeo, Inc. v. Robins, 578 U.S. 330, 337, 136 S. Ct. 1540,
194 L. Ed. 2d 635 (2016) (citing U.S. Consr. art. I1I, § 2).
The doctrine of standing “is an essential and unchanging
part of the case-or-controversy requirement of Article
II1.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560,
112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992).
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To establish Article III standing, (1) Plaintiffs must
have suffered an “injury in fact” that is “concrete and
particularized” and “actual or imminent”; (2) “the injury
has to be fairly traceable to the challenged action of the
defendant”; and (3) “it must be likely . . . that the injury
will be redressed by a favorable decision.” Id. at 560-61
(cleaned up). Plaintiffs, as the party invoking federal
jurisdiction, “bear[] the burden of establishing these
elements.” Id. at 561. Furthermore, “‘a piaintiff must
demonstrate standing for each claim he se¢eks to press’
and ‘for each form of relief’ that is sougbt.” Davis v. FEC,
554 U.S. 724,734,128 S. Ct. 2759, 171 L. Ed. 2d 737 (2008)
(quoting DaimlerChrysler Corp. w. Cuno, 547 U.S. 332,
352,126 S. Ct. 1854, 164 L. Ed. 2d 589 (2006)). We review
questions of standing de novo. Nat’l Rifle Ass'n of Am.,
Inc. v. McCraw, 719 F.3¢ 338, 343 (5th Cir. 2013).

Considering FPlaintiffs’ standing to assert their
various challenges to each of the provisions at issue, we
hold that Plaintiffs have demonstrated their standing to
pursue theirSection 241 claims but not their Section 253
claims.

1. Section 241

Plaintiffs challenge the permanent disenfranchisement
provision of Section 241 on the grounds that it violates the
Equal Protection Clause of the Fourteenth Amendment
and the Eighth Amendment’s prohibition of cruel and
unusual punishment. The district court concluded that
the Secretary’s statutory duties managing a statewide
computerized election management system and his
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designation as the state’s chief elections officer established
that “Plaintiffs’ injuries are sufficiently traceable to and
redressable by” the Secretary. The Secretary disagrees,
arguing that because he merely provides information
to local officials who administer elections regarding
disqualified voters, Plaintiffs’ injuries cannot be traced
to nor redressed by him.

The district court disagreed, as do we. Plaintiffs’
injuries stemming from Section 241 are fairly traceable to
the Secretary. Designated by federal law as Mississippi’s
chief election officer, the Secretary is tasked with
developing mail voter applicution forms, 52 U.S.C.
§ 20508(a)(2), and, under Mis<issippi law, is responsible for
establishing the instructions and application form for voter
registration. See Miss. Uobk §§ 23-15-39(1), 23-15-47(3).
The current Mississippi voter registration application
and form, as established by the Secretary, states that
a person convicied of any disenfranchising crime in a
Mississippi eourt is ineligible to vote and requires that an
applicant affirm that they have never been convicted of
such a erime on penalty of perjury. Municipal clerks are
statutorily required to use an application form evidencing
a disenfranchising conviction to deny registration as
“prescribed by the Secretary.” Id. § 23-15-35(1).

On this basis alone, Plaintiffs’ injuries are fairly
traceable to the Secretary’s actions. By requiring
individuals to declare, on penalty of perjury, that they have
not been convicted of disenfranchising crimes, the voter
registration application that the Secretary developed
prohibits individuals convicted of disenfranchising crimes
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from lawfully completing the application form that is
needed in order to vote. See Tex. Democratic Party v.
Abbott, 978 F.3d 168, 178 (5th Cir. 2020) (Secretary’s duty
to design mail-in-ballot sufficient to confer standing on
voters denied the right to vote by mail because of age).

But the Secretary’s duties do not end there. The
Secretary is also tasked with “implementing and
maintaining” the SEMS database. Miss. Cope § 23-15-
165(1). SEMS “constitute[s] the official recoid of registered
voters in every county of the state,” and therefore plays
an essential component in purging from the voter rolls
individuals convicted of a disentranchising crime. Id.
For example, SEMS is updated quarterly with a list
of individuals convicted cf disenfranchising offenses.
Id. § 23-15-151. And the Secretary has the statutory
responsibility to train local elections officials to use
SEMS to filter out disenfranchised individuals from the
SEMS voter database. Id. § 23-15-211(4). Indeed, local
elections commissioners can only be certified as such after
attending the Secretary’s annual training, in which he
instructs thiem to purge the voter rolls. Id. §§ 23-15-211(4)-
(5). Though local officials may be the ones to ultimately
remove ineligible voters from their voter rolls, they do
so based on an eligibility determination made by the
Secretary and in accordance with training from his office.
The Secretary’s conduct need not be the proximate cause
of a voter’s disenfranchisement in order for the denial of
the right to vote to be fairly traceable to him. Bennett v.
Spear, 520 U.S. 154, 168-69, 117 S. Ct. 1154, 137 L. Ed. 2d
281 (1997). When a voter is removed from the voter rolls
by a local official acting on information and instructions
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provided by the Secretary and in accordance with training
from his office, the voter’s injury is fairly traceable to the
Secretary.

Because of these duties, the Secretary is also
in a position to redress Plaintiffs’ alleged injuries.
Were the Secretary enjoined from enforcing Section
241, as Plaintiffs seek, he could amend Mississippi’s
voter registration form to allow disenfrauchised class
members to register, cease entering the names of citizens
disqualified under Section 241 into SE MS or, alternatively,
train local election officials to disregard that information
in SEMS in maintaining their lecal voter rolls.

In sum, “the Secretary of State hals] a role in causing
the claimed injury and is in a position to redress it at
least in part. That is enough to confer standing to the
voter plaintiffs to sue the Secretary.” Tex. Democratic
Party, 978 F.34 at 178. See also Harness v. Hosemann,
988 F.3d 818, 521 (5th Cir. 2021) (finding standing to sue
the Secretary for enforcing Section 241), reh’g en banc
granted, opinion vacated, 2 F.4th 501 (5th Cir. 2021), and
on reh’g en banc affirmed sub nom. Harness v. Watson,
47 F.4th 296 (5th Cir. 2022).

2. Section 253

Plaintiffs also challenge Section 253 of Mississippi’s
Constitution, contending that that provision violates the
First Amendment and the Fourteenth Amendment’s
Equal Protection Clause. The district court stated that the
Secretary’s role in Section 253 is “slight,” but nevertheless
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found that Plaintiffs “minimally demonstrated standing”
with respect to these claims because the Secretary is
Mississippi’s “chief election officer and maintains SEMS,
which would presumably be involved in one of the final
steps in returning a convicted felon to the voting rolls after
he or she successfully files a section 253 petition.” Since
the Secretary had “some connection with the enforcement
of the act,” the district court concluded that Plaintiffs had

standing to sue.

We observe that Plaintiffs characterize their injury
not as the Secretary’s implementation and enforcement of
Section 253 but instead as the “nnconstitutional burden”
the provision places on individuals seeking to regain
the right to vote through the passage of a suffrage bill.
More specifically, this barden is having to petition the
Legislature for a sufirage bill and then navigate the
standardless and acbitrary process to pass the bill. This
legislative process that Plaintiffs challenge begins and
ends without the Secretary’s involvement. The Secretary,
in his officiz1 capacity, does not sponsor, draft, debate, vote
on, or otherwise officially impact the passage or denial of
a suffrage restoration bill under Section 253. True, the
Secretary will enforce any suffrage bill the Legislature
happens to pass. But Plaintiffs’ issue is not with the
enforcement of any particular suffrage bill or suffrage
bills generally, but with the Legislature’s caprice in failing
to enact them in the first place. Thus, the injury Plaintiffs
complain of—the legislative process for restoration of
the franchise—is not fairly traceable to the Secretary
but instead is “the result of the independent action of
some third party not before the court.” Lujan, 504 U.S.
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at 560 (cleaned up). Accordingly, although Plaintiffs have
established standing as to their claims against Section 241,
they lack standing as to their claims against Section 253.

B. Sovereign Immunity

There is one final jurisdictional matter: Wleventh
Amendment sovereign immunity, which the Secretary
contends bars Plaintiffs’ challenge to Section 241. The
Eleventh Amendment generally precludes private suits
against nonconsenting states in federal court. City of
Austin v. Paxton, 943 F.3d 993, 997 (5th Cir. 2019).
Sovereign immunity extends to suits against state
officials that are, in effect, a suit against a state. Id. (citing
Edelman v. Jordan, 415 U.S. 651, 663-69, 94 S. Ct. 1347,
39 L. Ed. 2d 662 (1974)). However, under the equitable
exception to Eleventii Amendment immunity established
in Ex parte Youny, 209 U.S. 123, 155-56, 28 S. Ct. 441, 52
L. Ed. 714 (19€8); a plaintiff may bring suit for injunctive
or declaratory relief against a state official, in her official
capacity, to “enjoin enforcement of a state law that conflicts
with federal law.” Air Evac EMS, Inc. v. Tex. Dep’t of Ins.,
851 F.3d 507, 515 (5th Cir. 2017). Our court has observed
that there is a “significant[] overlap” between the “Article
11 standing analysis and Ex parte Young analysis.” City
of Austin, 943 F.3d at 1002 (quoting Air Evac EMS, Inc.,
851 F.3d at 520).

Whether the Secretary is subject to suit under the
Ex parte Young exceptions first depends upon whether
the “complaint alleges an ongoing violation of federal law
and seeks relief properly characterized as prospective.”
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Verizon Md., Inc. v. Pub. Serv. Comm’n of Md., 535 U.S.
635,645,122 S. Ct. 1753, 152 L. d. 2d 871 (2002). Plaintiffs’
complaint alleges that the enforcement of Section 241
continues to wrongfully deprive them of the franchise
in violation of the Eighth and Fourteenth Amendments
and prays for declaratory and injunctive relief to stop the
ongoing violation of their rights. Plaintiffs’ complaint thus
requests relief that is permissible under Ex peite Young.

The next inquiry concerns whether the defendant,
“by virtue of his office, has some connection with the
enforcement” of Section 241. Kx parie Young, 209 U.S. at
157. Without this requisite conneciion, the suit “is merely
making [the state officer] a party as a representative of
the state, and thereby atteinpting to make the state a
party.” Id. Although “[tlhis circuit has not spoken with
conviction” regarding the precise scope of the connection
required under Ex parte Young, a sufficient connection
certainly exists when there exists a “‘special relationship’
between the state actor and the challenged” provision.
Tex. Demociatic Party, 978 F.3d at 179 (quoting K.P. v.
LeBlane. 627 F.3d 115, 123 (5th Cir. 2010)). This standard
is met here.

As explained in our standing analysis regarding
Section 241 supra, the Secretary is charged under state
law with establishing the instructions and application form
for voter registration, and the form that the Secretary
has developed specifically states that persons convicted of
disenfranchising offenses are ineligible to vote. Further,
state law requires the Secretary to develop and implement
SEMS, which is “the official record of registered voters
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in every county of the state,” Miss. Cope § 23-15-165(1),
and to train local elections officials to use SEMS to purge
disenfranchised persons from the SEMS voter database.
Id. § 23-15-211(4). Although local elections officials may
also play a role in the disenfranchisement process, this
does not alter or reduce the Secretary’s clear connection
to the enforcement of Section 241.

Because Plaintiffs have standing to pursue their
Section 241 claims and because the & parte Young
exception to state sovereign immunity applies, we have
jurisdiction over Plaintiffs’ appeal. We therefore proceed
to the merits of their challenges to Section 241.

C. Equal Protection Challenge to Section 241

Plaintiffs contend that permanent disenfranchisement
under Section 241 of the Mississippi Constitution
violates the Egval Protection Clause of the Fourteenth
Amendment. This claim, Plaintiffs acknowledge, must
be reconciied with the Supreme Court’s decision in
Richardson v. Ramirez. 418 U.S. 24, 94 S. Ct. 2655, 41
L. Ed. 2d 551 (1974).

In Richardson, former felons who had completed all
terms of their court-imposed sentences challenged a set
of California laws that permanently disenfranchised any
person convicted of an “infamous crime” unless and until
the person obtained a court order or executive pardon
that restored the franchise. Id. at 26-27. The plaintiffs
argued that, when applied to a class of felons whose terms
of incarceration and parole had expired, California’s
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permanent disenfranchisement scheme violated the
Equal Protection Clause by burdening a fundamental
right without a compelling state interest. Id. at 27. In
considering the plaintiffs’ claim, the Supreme Court
looked not only to Section 1 of the Fourteenth Amendment,
where the Equal Protection Clause is located, but also to
the “less familiar” Section 2 of that Amendment. Id. at
42. Section 2 provides, in relevant part:

[Wlhen the right to vote . . . is denied . . . or
in any way abridged, except for participation
in rebellion, or other crime, the basis of [a
State’s] representation [in Congress] . . . shall
be reduced in the proportion which the number
of such [disenfranchised] citizens shall bear
to whole number of jcitizens eligible to vote in
that state].

U.S. Const. amend. XIV, § 2. Thus, Section 2 of the Four-
teenth Amendment imposes a penalty of reduced con-
gressional representation on states that deny or abridge
the right 10 vote for reasons other than “participation in
rebellion, or other erime.” Id.

The Court ultimately rejected the plaintiffs’ challenge,
relying primarily on Section 2. The Court pointed out
that the phrase “except for participation in rebellion,
or other crime” (the “other crime” exception) exempted
states like California that disenfranchised their citizens
because of felony convictions from the amendment’s
sanction of reduced representation. /d. at 55. From this
observation, the Court posited that “those who framed
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and adopted the Fourteenth Amendment could not have
intended to prohibit outright in [the Equal Protection
Clause of Section] 1 of that Amendment, that which was
expressly exempted from the lesser sanction of reduced
representation by [Section] 2 of the Amendment.” Id.
at 43. In light of the “affirmative sanction” for “the
exclusion of felons from the vote in [Section) 2 of the
Fourteenth Amendment,” the Court held that California
laws permanently disenfranchising “convicted felons
who have completed their sentences ¢énd paroles” did
not violate the Equal Protection Clause. Id. at 56. Under
binding Supreme Court precedent, then, state laws that
permanently disenfranchise convicted felons are not per
se unconstitutional on equal protection grounds.?

Despite Richardson’s holding, Plaintiffs urge
that it does not foreciose their equal protection claim.
They advance what they characterize as a novel

3. Although we are bound by the Supreme Court’s holding in
Richardsomn, we do not contend here that the Richardson majority’s
reading of Section 2 is the only plausible interpretation of the
provision. Justice Marshall, dissenting in Richardson, forcefully
argued that the disenfranchisement of ex-felons must withstand
the requirements of the Equal Protection Clause because neither
the fact that multiple States “had felon disenfranchisement laws
at the time of the adoption of the Fourteenth Amendment, nor
that such disenfranchisement was specifically excepted from
the special remedy of [Section 2], can serve to insulate such
disenfranchisement from equal protection serutiny.” Richardson,
418 U.S. at 74, 77 (Marshall, J., dissenting, joined by Brennan, J.)
(concluding that Section 2 “was not intended and should not be
construed to be alimitation on the other sections of the Fourteenth
Amendment”).
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textualist argument that was not raised in Richardson—
that Section 2’s “other crime” exception to reduced
representation applies only when laws temporarily
“abridge” the right to vote and does not apply when
laws, like Section 241 of Mississippi’s Constitution,
permanently “deny” the franchise. Plaintiffs thus argue
that permanent felon disenfranchisement is not “expressly
exempted” from Section 2’s representation penzlty, and,
therefore, Richardson’s determination that the Equal
Protection Clause in Section 1 does not prohibit felon
disenfranchisement laws is inapplicable. Id. at 43.

Though Plaintiffs do not expressly ask us to overrule
Richardson—a power we nndoubtedly lack, Ballew
v. Cont’l Arwrlines, Inc., 668 F.3d 777, 782 (5th Cir.
2012)—their argument ca'ls for us to invalidate on equal
protection grounds a state law authorizing permanent
disenfranchisement ot persons convicted of certain crimes.
But that is precisely the type of law the Richardson Court
expressly upheld against an equal protection attack. The
California-laws the Richardson plaintiffs challenged
were net temporarily abridging disenfranchisement
laws, but permanent ones like the Mississippi law
challenged here. See Richardson, 418 U.S. at 27-28
(“At the time respondents were refused registration”
. . . the California Constitution provided that no person
convicted of an infamous crime “shall ever exercise the
privileges of an elector in this State.”) (emphasis added).
Richardson, therefore, applied Section 2’s “other crime”
exception to permanent disenfranchisement. Whether the
Supreme Court majority thought California’s permanent
disenfranchisement was a “denial” of the right to vote or
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an “abridgment” is immaterial. The Court clearly was of
the opinion that California’s constitutional and statutory
scheme—which permanently disenfranchised individuals
convicted of “infamous crimes”—fell within the “other
crime” exception found in Section 2 of the Fourteenth
Amendment. See id. at 54-55. The Court thus necessarily
rejected an argument that the “other crime” exception
applied only to temporary disenfranchisement.

In sum, as an “inferior court,” U.S ConsrT. art. 111,
§ 1, we are bound by the Supreme Court’s decision in
Richardson, see Ballew, 668 F.34d at 782, and therefore
must conclude that Section 241 of Mississippi’s Constitution
does not violate the Equal Protzction Clause by burdening
this fundamental right.* The district court thus correctly

4. Plaintiffs cite to several cases to support their contention
that “[e]ven if the Ric/iardson Court had assumed that the ‘other
crime’ exception modifies the words ‘is denied’ as well as the
phrase ‘or in an7 way abridged, the Supreme Court’s unstated
assumption dees not foreclose consideration of this question.” We
find this argument unavailing. The cases cited by Plaintiffs stand
for the proposition that legal questions neither raised before nor
considered by a prior court do not constitute binding precedent.
See, e.g., Cooper Indus., Inc. v. Aviall Servs., Inc.,543 U.S. 157, 170,
125S. Ct. 577,160 L. Ed. 2d 548 (2004) (refusing to rely on dictum in
another case to resolve the plaintiff’s alternative argument, which
was not briefed by the plaintiff and which would have required the
court to decide a question that was “a significant issue in its own
right”); Websterv. Fall, 266 U.S. 507, 511, 45 S. Ct. 148, 69 L. Ed.
411 (1925) (explaining in a case where an indispensable party was
not joined or added as a litigant that earlier decisions in which the
Court reached the merits of a dispute despite the absence of an
arguably necessary party could not serve as binding precedent
on the requirement of such a party’s presence because that issue
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granted summary judgment to the Secretary on this
claim.

had not been “suggested or decided” in the earlier cases); Brecht
v. Abrahamson, 507 US. 619, 631, 113 S. Ct. 1710, 123 L. Ed. 2d
353 (1993) (in considering whether the harmless-error standard
of review applied in federal habeas cases, the Supreme Court
reasoned that even though it was applied in such a marnner in the
past, its application “had never squarely addressed the issue,” and
therefore was “free to address [that] issue on the merits”). In the
instant case, the legal question of whether stai=iaws providing for
permanent disenfranchisement of convicted felons violate equal
protection has already been squarely passed upon by the Supreme
Court. See Richardson, 418 U.S. at Z1.

Plaintiffs also point to the Ninth Circuit’s treatment of felon
disenfranchisement in Harvey v. Brewer, 605 F.3d 1067 (9th Cir.
2010), in which the plaintiffs challenged an Arizona statute that
permanently disenfranchised convicted felons. The plaintiffs
sought to “escaple] Riciardson’s long shadow” by contending
that the “other crime” exception in Section 2 “only permit[ted]
disenfranchisement for common-law felonies” and did not apply to
statutory felonies. Id. at 1071, 1073-74 (9th Cir. 2010) (O’Connor,
J., sitting by designation). The Ninth Circuit acknowledged that
the plaintif{s’ proposed reading of Section 2 was “in extreme
tension with Richardson” given that the Supreme Court upheld a
permanent felon disenfranchisement scheme without evincing any
“concern with whether any particular felony was one recognized
at common law.” Id. at 1074, 1078 (quoting Richardson, 418 U.S.
at 56). Nevertheless, since neither the Ninth Circuit nor the
Supreme Court “ha[d] directly addressed this precise question”—
the types of crimes within the ambit of Section 2’s “other crime”
exception—the court considered (and rejected) the merits of
plaintiffs’ argument. Id. at 1074. By contrast, Plaintiffs here ask
this court to adopt a construction of Section 2 that is not merely
in tension with Richardson but instead directly conflicts with that
decision’s holding. That we cannot do.
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Plaintiffs contend that permanent disenfranchisement
by Section 241 is cruel and unusual punishment
that violates the Eighth Amendment. Section 241
disenfranchisement begins upon a person’s convietion of
a Section 241 offense and continues for the rest. of his life.
The Eighth Amendment provides: “Excessive bail shall
not be required, nor excessive fines imposed, nor cruel
and unusual punishments inflicted.” U.5. ConsT. amend.
VIII. “To determine whether a punishment is cruel and
unusual, courts must look beyond historical conceptions to
‘the evolving standards of decen¢y that mark the progress
of amaturing society’. .. ‘The standard itself remains the
same, but its applicability riust change as the basic mores
of society change.” Graiam v. Florida, 560 U.S. 48, 58,
130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010) (first quoting
Estelle v. Gamble, 429 U.S. 97, 102, 97 S. Ct. 285, 50
L. Ed. 2d 251 (2976); then quoting Kennedy v. Louisiana,
554 U.S. 407. 418, 128 S. Ct. 2641, 171 L. Ed. 2d 525
(2008)). The district court failed to apply this standard
to Section 241, concluding in error that Section 2 of the
Fourteenth Amendment placed the practice of permanent
felon disenfranchisement beyond the reach of the Eighth
Amendment. We reverse the distriet court’s entry of
summary judgment for the Secretary. For the reasons
hereinafter assigned, we instead render judgment for the
plaintiffs declaring that permanent disenfranchisement
inflicted by Section 241 of Article XII of the Mississippi
Constitution is eruel and unusual punishment in violation
of the Eighth Amendment.
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1. Richardson Applied Only Equal Protection
Precepts and Therefore Does Not Foreclose
Plaintiffs’ Eighth Amendment Claim

Before engaging in the Eighth Amendment analysis,
we point out that the district court erred by omitting
entirely to perform that assessment in the present case.
Relying on the Supreme Court’s decision in Richardson,
the distriet court concluded that Plaintiffs’ Eighth
Amendment claim failed because it would be “internally
inconsistent for the Eighth Amendment to prohibit
criminal disenfranchisement while § Z of the Fourteenth
Amendment permits it.” Harness v. Hosemann, No.
3:17-CV-791, 2019 U.S. Dist. LEXIS 228435, 2019 WL
8113392, at *11 (S.D. Miss. Aug. 7, 2019). That was error.
Richardson held only that yermanent disenfranchisement
did not violate the fqual Protection Clause of the
Fourteenth Amendment by burdening a fundamental
right without adequate justification. The Court did not
consider or decide whether a permanent ban on felons’
voting after they completely served their sentences
violates the Eighth Amendment’s prohibition on cruel and
unusual punishment.

The Supreme Court has “rejected the view that
the applicability of one constitutional amendment pre-
empts the guarantees of another . . . The proper question
is not which Amendment controls but whether either
Amendment is violated.” United States v. James Daniel
Good Real Prop., 510 U.S. 43, 49-50, 114 S. Ct. 492, 126
L. Ed. 2d 490 (1993). Though Richardson contemplated
that felon disenfranchisement was implicitly authorized by
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Section 2 of the Fourteenth Amendment, “provisions that
grant Congress or the States specific power to legislate
in certain areas . . . are always subject to the limitation
that they must not be exercised in a way that violates
other specific provisions of the Constitution.” Williams
v. Rhodes, 393 U.S. 23, 29, 89 S. Ct. 5, 21 L. Ed. 2d 24
(1968); see also Soldal v. Cook County, 506 U.S. 56, 70,
113 S. Ct. 538, 121 L. Ed. 2d 450 (1992) (“Cerit2in wrongs
affect more than a single right and, accordingly, can
implicate more than one of the Constituticn's commands.”).
Indeed, this fundamental principle of constitutional
construction has been applied by the Supreme Court in
circumstances squarely analogcus to the case at bar. In
Humnter v. Underwood, 471 1].S. 222, 227-29, 105 S. Ct.
1916, 85 L. Ed. 2d 222 (i985), the Court held that a
provision of Alabama’s Constitution that disenfranchised
persons convicted of crimes “involving moral turpitude”
violated the Equal Protection Clause in Section 1 of the
Fourteenth Amendment because of the provision’s racially
discriminatery origins and impact. The Court explained
that, despite the “implicit authorization of § 2 [of the
Fourteesnth Amendment] to deny the vote to citizens
for ‘participation in rebellion, or other crime,” Section
2 did not “permit . . . purposeful racial diserimination”
that “violates § 1 of the Fourteenth Amendment.” Id.
at 233 (internal citation omitted). “[W]e are confident
that § 2 was not designed to permit the purposeful
racial discrimination . . . which otherwise violates § 1 of
the Fourteenth Amendment,” the Court explained. Id.
“Nothing in our opinion in Richardson v. Ramirez, supra,
suggests the contrary.” Id.
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Further, there is no reason to think the Eighth
Amendment’s protections may, for some special reason,
be nullified by the Constitution’s countenancing a
particular type of punishment. Courts, including ours,
have recognized that the Eighth Amendment constrains
states’ power to impose “cruel and unusual” conditions
of involuntary servitude on prisoners, despite the fact
that the Thirteenth Amendment “specificaily allows
involuntary servitude as punishment after eonviction of
a crime.” Murray v. Miss. Dep’t of Corr., 911 F.2d 1167,
1168 (5th Cir. 1990). Although the Thirteenth Amendment
may authorize the state to impose work obligations on
prisoners, “there are circumstances in which prison
work requirements can constitute cruel and unusual
punishment” in violation of the Eighth Amendment. Ray
v. Mabry, 556 F.2d 881, 832 (8th Cir. 1977) (holding that
prisoner stated an Fighth Amendment claim when he
alleged that he was forced to work “90 to 120 hours per
week;” “that he ¢annot do the hard labor assigned to
him because he is physically disabled;” and “that he is
constantly cursed and threatened by prison supervisors”);
see also Williams v. Henagan, 595 F.3d 610, 622 n.18 (5th
Cir. 2010) (“Prison work conditions may however, amount
to cruel and unusual punishment.”).

The district court erred in concluding that Section 2
of the Fourteenth Amendment’s implicit authorization of
permanent disenfranchisement settles all constitutional
questions about the practice. Fundamental tenets of
constitutional jurisprudence and on-point Supreme Court
precedent makes clear that Section 2 does not override all
other constitutional protections. Although the Fourteenth
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Amendment has been interpreted to implicitly authorize
felon disenfranchisement, disenfranchisement schemes
established under this authority must still be consonant
with other constitutional commands, including those
embodied in the Eighth Amendment. The protections to
individual liberty and dignity afforded by each provision
of the Constitution do not evaporate when one provision
permits states to legislate in a certain field. “Obviously
we must reject the notion that [Section 2], gives the States
power to impose burdens on the right to vote, where such
burdens are expressly prohibited in other constitutional
provisions.” Rhodes, 393 U.S. at 29.

Furthermore, Richardson only addressed an equal
protection challenge to permanent disenfranchisement.
It did not examine or rule upon an Eighth Amendment
claim, as the present case requires. Whether a punishment
is “cruel and unusual” within the meaning of the Eighth
Amendment reguires ascertaining society’s “evolving
standards of decency,” which, in turn, are determined by
“evidence ¢f contemporary values.” Graham, 560 U.S. at
58, 62 Neither Richardson, which was decided nearly
half a ecentury ago, nor the 19th century history of Section
2 that the opinion recounted appear obviously relevant
to the “evolving standards of decency” of today that the
Eighth Amendment embodies. Id. at 58. We therefore see
no way in which Section 2, as interpreted by Richardson,
precludes an Eighth Amendment challenge to permanent
criminal disenfranchisement today.

Our dissenting colleague contends that Richardson
forecloses nearly all constitutional challenges to felon
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disenfranchisement. The argument goes: Because
the Eighth Amendment’s protection from cruel and
unusual punishment is incorporated against the states
through the Due Process Clause in Section One of the
Fourteenth Amendment, and because Richardson held
that California’s permanent felon disenfranchisement
did not violate Section One’s Equal Protection Clause
(a different clause than the Due Process Ciause in
Section One), Mississippi’s law cannot violate the Eighth
Amendment through Section One’s Due Frocess Clause.
One need not do more than restate the dissent’s argument
to demonstrate its lack of merit. As an initial matter,
Richardson decided an Equal Frotection challenge to
permanent felon disenfranchisement, not a challenge
based on a substantive right incorporated through the
Due Process Clause. Riciiardson’s reading of how the
Equal Protection Clause in Section One is limited by
the representation reduction mechanism in Section Two
says nothing about narrowing the scope of substantive
rights incorpcrated through the Due Process Clause. The
Supreme Court has made clear that the substantive rights
contained in the Bill of Rights—including those of the
Eighth Amendment—are not diluted or somehow lesser in
content by virtue of their being incorporated through the
Fourteenth Amendment. To the contrary, “incorporated
Bill of Rights protections ‘are all to be enforced against the
States under the Fourteenth Amendment according to the
same standards that protect those personal rights against
federal encroachment.” McDonald v. City of Chicago, 561
U.S. 742, 765, 130 S. Ct. 3020, 177 L. Ed. 2d 894 (2010)
(quoting Malloy v. Hogan, 378 U.S. 1, 10, 84 S. Ct. 1489,
12 L. Ed. 2d 653 (1964)); see also Timbs v. Indiana, 139
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S. Ct. 682, 687, 203 L. Ed. 2d 11 (2019) (“Thus, if a Bill
of Rights protection is incorporated, there is no daylight
between the federal and state conduct it prohibits or
requires.”); Kennedy v. Louisiana, 554 U.S. 407, 419,
128 S. Ct. 2641, 171 L. Ed. 2d 525 (2008) (applying the
Eighth Amendment through the Fourteenth by looking
to the “norms that currently prevail,” not “the standards
that prevailed when the Eighth Amendment. vras adopted
in 1791”). The dissent’s novel theory of constitutional law
is unsupportable.

The dissent’s citations to generic ecanons of statutory
interpretation are also meritless. The dissent argues that
we allow the Eighth Amendmeant’s “general” prohibition
on cruel and unusual punishment to override Section
Two’s “specific” authorization of felon disenfranchisement
as punishment. As an initial matter, we do not adopt the
dissent’s characterization of the Eighth Amendment
as a “general” provision that must yield to the implicit
authorization of felon disenfranchisement in Section
2 of the i“ourteenth Amendment. Were that true,
then no constitutional challenge to a state’s felon
disenfranchisement law would be possible, a result that
is plainly incompatible with the Supreme Court’s decision
in Hunter. The dissent acknowledges that constitutional
grants of power to legislate in a certain area “are always
subject to the limitation that they may not be exercised
in a way that violates other specific provisions of the
Constitution.” Post at 57 (quoting Williams v. Rhodes, 393
U.S.23,29,89 8. Ct. 5,21 L. Ed. 2d 24 (1968)). Our reading
employs this canon of constitutional interpretation. It is the
interpretive method that the Supreme Court has expressly
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instructed the lower courts to follow. And it is the one the
Court has applied to an analogous question of whether
felon disenfranchisement may violate a substantive
constitutional right. The answer to that question is clear:
a state’s felon disenfranchisement law may violate the
Constitution, Section Two notwithstanding. See Hunter,
471 U.S. at 233.

We consider, then, whether Mississippis permanent
disenfranchisement scheme is supportable today under
the Eighth Amendment.

2. Permanent Disenfranchisement Under
Section 241 is Punishment

Asisself-evident frontits text, the Eighth Amendment’s
Cruel and Unusual Punishment Clause applies only to
punishments. The threshold Eighth Amendment issue
therefore is whether Section 241 constitutes a punishment
or, instead, a non-punitive regulation of the electoral
franchise.

Our court has adopted “an intents-effects test” to
help determine whether a statute constitutes punishment
under various constitutional provisions, including the
Eighth Amendment. Does 1-7 v. Abbott, 945 F.3d 307,
314 (5th Cir. 2019). Under this test, “[i]f the intention of
the legislature was to impose punishment, that ends the
inquiryl[.]” Id. (quoting Smuth v. Doe, 538 U.S. 84, 92,
123 S. Ct. 1140, 155 L. Ed. 2d 164 (2003)). In reviewing
the legal context in which the Mississippi Constitutional
Convention of 1890 enacted Section 241, we find strong
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evidence that the body’s intent was to establish a punitive
law, punishing and disenfranchising the targeted convicts
without any legitimate penological goals.

As one of the “fundamental conditions” of Mississippi’s
reentry to the Union following the Civil War, Congress
forbade “the constitution of Mississippi” from ever being
“amended or changed [so] as to deprive any citizen or class
of citizens of the United States of the right to vote. .. except
as a punishment for such crimes as ar= now felonies at
common law, whereof they shall have been duly convicted.”
Act of February 23, 1870, ch. 19, 16 Stat. 67 (“Readmission
Act”) (emphasis added). This e¢ondition on readmission,
also imposed on other formerly Confederate states, was
meant to address the nefarious tactics to restrict black
suffrage already emerging in the Southern states despite
the Fifteenth Amendiment’s recent passage. See Oregon v.
Mitchell, 400 U.S 112,167 n.18,91 S. Ct. 260, 27 L. Ed. 2d
272 (1970). Under the plain language of the Readmission
Act, Mississinpi may only alter its constitution to authorize
disenfranchisement if it does so as a punishment for a
common iaw felony offense. This fundamental condition
on Mississippi’s power to enact a disenfranchisement
scheme cannot be ignored: “the manner of [Section
241’s] codification . . . [is] probative of the legislature’s
intent.” Smith, 538 U.S. at 94. Therefore, Section 241 of
Mississippi’s 1890 Constitution—a post-Readmission Act
felon disenfranchisement provision—must be construed as
a punitive measure for felony convictions in order for the
provision to comply with binding federal law. See Jones
v. Governor of Fla., 950 F.3d 795, 819 (11th Cir. 2020)
(concluding that “[d]isenfranchisement is punishment,”
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based in part on the fact that “the Readmission Act of
Florida authorized felon disenfranchisement only as
punishment.”) (emphasis in original).?

Though there is historical evidence that some
members of the 1890 Mississippi Constitutional Convention
viewed the Mississippi Readmission Act generally
as an unconstitutional intrusion into Mississippi’s

5. The dissent points out that the Eleventa Circuit reached
a contrary conclusion in a different case, one involving whether
an amendment to Alabama’s voter diszrfranchisement law was
retroactive punishment that violated the Ex Post Facto clause.
Post at 62 (discussing Thompson v Alabama, 65 F.4th 1288, 1300
(11th Cir. 2023). True, the Eleenth Circuit did conclude that
Alabama’s new law—ratified oy the state’s voters in 1996—did
not constitute punishment d. at 1303-1308. But, contrary to the
dissent’s claim, the Eleventh Circuit did not reach this conclusion
despite the terms of the Readmission Act. The court never once
mentioned the Readmission Act, let alone analyzed whether
Alabama’s modern law was punitive in light of the limitations the
Readmissior Act placed on the state’s ability to disenfranchise its
citizens. This case provides no support for the dissent’s decision
to ignore the plain terms of Mississippi’s Readmission Act.

Indeed, as the Thompson court itself noted, “disenfranchisement
can be penal or nonpenal.” Id. at 1303. “Accordingly, courts must
determine thelegislative intent behind the felon disenfranchisement
statute or constitutional provision under consideration before
holding that it is penal or nonpenal for constitutional purposes.” Id.
And here in this case, we have strong evidence of intent that the
Eleventh Circuit never considered—the plain text of Mississippi’s
Readmission Act which prohibits disenfranchisement “except as
a punishment for such crimes as are now felonies at common law.”
It is no wonder the cases reach different conclusions.
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power to regulate elections,® there is no evidence
that the Convention viewed the Act’s limitation of
disenfranchisement to cases of criminal punishment as
invalid. More importantly, to conclude that Section 241
was not intended to impose punishment would require us
to also conclude that Mississippi has been, and continues
to be, in violation of the Readmission Act. Such a dramatic
holding is not only unwarranted given the complete lack
of evidence that Section 241 was intended to contravene
the Readmission Act, but it would also expose Mississippi
to broad liability for this violation. See Williams ex rel.
J.E. v. Reeves, 954 F.3d 729, 739 (5th Cir. 2020) (allowing
a claim that Mississippi violated the education provisions
of the Readmission Act to proceed). Faced with the choice
between reading Section 241 to comply with applicable
federal law or reading it to violate the Readmission Act,
we should “choose the interpretation. .. that has a chance
of avoiding federal preemption.” Planned Parenthood of

6. The Convention’s Judiciary Committee produced a report
implying that the “fundamental conditions” of readmission that
the Act purported to impose on the State exceeded Congress’s
constitutional powers. PROCEEDINGS OF THE CONSTITUTIONAL
COoNVENTION at 83-87; see also William Alexander Mabry,
Disenfranchisement of the Negro in Mississippi Vol 4. No. 3
JOURNAL OF SOUTHERN HI1sTORY 318, 325 (1938). Notably, this report
concluded that franchise regulations like poll taxes and residency
requirements were permitted under the Readmission Act. It
was silent on the Act’s limitation of felon disenfranchisement to
punishment.
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Houston and Se. Tex. v. Sanchez, 403 F.3d 324, 342 (5th
Cir. 2005).7

Neither the Secretary nor the dissent seriously
engage with Plaintiffs’ argument that the Readmission
Act determines Section 241’s purpose. The Secretary
asserts that Plaintiffs’ reliance on the Readmission Act to
determine the Convention’s intent is “self-defeating” and
“illogical” because the Act permits disenfranchisement
as punishment, and therefore ultimatc!y undermines
Plaintiffs’ Eighth Amendment claim—-an argument the
dissent echoes. This argument attacks the wrong part
of the analysis, failing to address the threshold question:
whether Section 241’s disenfranchisement inflicts a
punishment in the first place. As to that question, the
Readmission Act’s authorization of disenfranchisement
as punishment that the Secretary relies on supports
Plaintiffs’ position that the law is punishment. The
Secretary and dissent also argue that the plain text of
Section 241’s criminal disenfranchisement provisions
evinees ne intention to punish and appears alongside
nonpunitive regulations like age, competency, and
residency requirements. We are unconvinced, however,
that the disenfranchisement provisions’ mere placement

7. The dissent wishes to ignore the Readmission Act,
declaring that the question whether Mississippi would violate
the Act by passing non-punitive disenfranchisement regulations
“is not before us.” Post at 62. With respect, we fail to see how
the dissent’s conclusion—that Mississippi’s disenfranchisement
scheme is not punitive—would not immediately raise the question
(and likely answer it) of whether the state had violated the terms
of its readmission.
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alongside regulatory franchise provisions is strong
evidence that the former were not intended as punishment.
“The location and labels of a statutory provision do not
by themselves transform a [criminal] remedy into a
[civil] one.” Smath, 538 U.S. at 94 (2003); see also Babbitt
v. Sweet Home Chapter of Communities for a Great
Oregon, 515 U.S. 687, 702, 115 S. Ct. 2407, 132 1.. Ed. 2d
597 (1995) (legislators can intend one provisicn of a law
to have “a character of its own not to be submerged by
its association” with neighboring provisions). Finally,
the Secretary argues in a footnote that reading the
Readmission Act to impose limits o Mississippi’s power
to disenfranchise—to read the Act to mean what it says—
would violate the principle of “equal sovereignty,” citing
to Shelby County v. Holder, 570 U.S. 529, 133 S. Ct. 2612,
186 L. Ed. 2d 651 (2012). Shelby County, though, held no
such thing. It expressiy recognized that Congress “may
draft” a law impasing burdens and limitations on some
states and not others, and held merely that the method by
which the Veting Rights Act did so was no longer justified
given political and social changes since its formulation.
570 U.S. at 557.

We think that Section 241 must be read in light
of the explicit requirements of the Readmission Act
that Mississippi may only disenfranchise persons as
punishment for conviction of a common law felony.
Considered in this light, there is clear proof that Section
241 was intended as punishment—indeed, there can be no
other permissible intention under the Readmission Act.
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3. Section 241 Violates Society’s Evolving
Standards of Decency

Having determined that Section 241 inflicts
punishment, our next task is to determine whether its
permanent denial of the franchise for conviction of an
enumerated crime is “cruel and unusual” punizchment
under the Eighth Amendment as applied to Plaintiffs and
their class. That is, we must decide whether this practice
is in accord with “the evolving standards > decency that
mark the progress of a maturing society.” Graham, 560
U.S. at 58. In undertaking this inguiry, we first consider
whether “there is a national censensus” against the
challenged punishment. Id. at 61. The Supreme Court has
instructed that this determination “should be informed
by objective factors to the maximum possible extent.”
Atkins v. Virginia, 536 U.S. 304, 312, 122 S. Ct. 2242, 153
L. Ed. 2d 335 (2002) (internal quotation marks omitted).
The “clearest and most reliable objective evidence of
contemporary values is the legislation enacted by the
country’s legislatures.” Id. (internal quotation marks
omitted): see also Graham, 560 U.S. at 61 (“The Court
first considers objective indicia of society’s standards, as
expressed in legislative enactments and state practice,
to determine whether there is a national consensus
against the . . . practice at issue.”) (internal quotation
marks omitted). These benchmarks, however, are not
completely dispositive of the matter. “[T]he Constitution
contemplates that in the end our own judgment will be
brought to bear on the question of the acceptability of
[ Mississippi’s voter disenfranchisement scheme] under the
Eighth Amendment.” Cokerv. Georgia, 433 U.S. 584, 597,
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97 S. Ct. 2861, 53 L. Ed. 2d 982 (1977); see also Graham,
560 U.S. at 61 (same).®

8. In Graham v. Florida, the Supreme Court explained
that the two-step analysis outlined above applies when a “case
implicates a particular type of [punishment] as it applies to an
entire class of offenders who have committed a range of crimes.”
560 U.S. at 61. The Court uses this “categorical apuroach” in
order to craft “categorical rules to define Eighth Amendment
standards.” Id. at 60, 62. By contrast, in cases where the Court
considers “a gross proportionality challenoe to a particular
defendant’s sentence,” its analysis “beginisi by comparing the
gravity of the offense and the severity of ihe sentence.” Id. at 60.
In this case, it is not a particular defendant’s sentence but rather
a punishment “itself [that] is in question.” Id. at 61. In other words,
this case involves a “particular type of [punishment]’—permanent
disenfranchisement—*“as it apoiies to an entire class of offenders
who have committed a ratige of crimes”—felons convicted of
Section 241 disenfranchising offenses who have completed all
terms of their court-imiposed sentences. Id. Accordingly, and in
light of the fact that no party suggests otherwise, we follow the
Court’s categorical approach to assessing this claim. Id.

The dissent argues that the categorical approach is
inapplicabie because the Supreme Court has so far only applied
that anaiysis to sentences of death and of life without parole.
That is true, but all it proves is that this case presents a res nova
question. Having concluded that Section 241 exacts a punishment,
we must ascertain whether that punishment exceeds the limits
of the Eighth Amendment. As discussed above, the Supreme
Court has instructed that, when examining the constitutionality
of a particular practice of punishment applied to a range of
offenses, rather than a specific defendant’s sentence, courts should
employ the categorical approach. Graham, 560 U.S. at 60-61.
Such is the inquiry here, and so we follow the Supreme Court’s
instruction. The dissent offers no alternative other than to forgo
the Eighth Amendment analysis completely. That we cannot do.
“The Judiciary has the duty of implementing the constitutional
safeguards that protect individual rights.” Trop v. Dulles, 356
U.8S. 86, 103, 78 S. Ct. 590, 2 L. Ed. 2d 630 (1958).
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i. National Consensus Against Permanent
Disenfranchisement as a Punishment for Offenders
Who Have Completed Their Sentences

To assess whether there is a “national consensus”
against the challenged punishment, we consider “objective
indicia of society’s standards” as embodied in legislation,
including not only the aggregate number of jurisdictions
rejecting the punishment but also any consistent legislative
trends in that direction. Graham, 560 U.S. at 62.

Turning first to legislation, an exhaustive review
of state laws shows that the overwhelming majority
of states oppose the punichment of permanently
disenfranchising felons who have completed all terms
of their sentences. Currently, thirty-five states and the
District of Columbia do not permanently disenfranchise
felons. See Appendix infra. And four other states only
permit permarent disenfranchisement for corrupt
practices in elections or governance. Id. For example,
Maryland permanently disenfranchises felons convicted
for buying or selling votes, while Missouri does so only as
aresult of a conviction for an offense “connected with right
of suffrage.” Mp. CopE, ELEc. Law § 3-102(b); Mo. Rev.
Start. § 115.133.2. Mississippi is one of only eleven states
that still permanently disenfranchises felons for offenses
other than those pertaining to elections. Put another way,
thirty-nine states plus the District of Columbia do not
impose lifetime disenfranchisement as a punishment for
offenses unrelated to protecting the honest administration
of elections.
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Significantly, the Supreme Court has found a national
consensus against a punishment when far fewer states
than here opposed it. For example, in Atkins v. Virginia,
the Court determined that a “national consensus hald]
developed against” executing the “mentally retarded”
when thirty states had legislatively proscribed the
practice. 536 U.S. at 321, 326 (holding that executing
members of this class of offenders is cruel and unusual).
And the same number of states, thirty, had opposed the
death penalty for juvenile offenders—either by “express
provision [in legislation] or judicial interpretation”—when
the Court held that practice to ke cruel and unusual.
See Roper v. Stimmons, 543 11.S. 551, 564, 125 S. Ct.
1183, 161 L. Ed. 2d 1 (200%). Indeed, that only eleven
states authorize the punisiiment challenged here closely
resembles the statistics considered in Enmund v. Florida,
in which the Court emivnasized that the fact that only eight
jurisdictions authorized the death penalty for participation
in a robbery dvring which an accomplice commits murder
“weighled] cn the side of rejecting capital punishment” for
that offense. 458 U.S. 782, 793,102 S. Ct. 3368, 73 L. Ed. 2d
1140 (1932); see also Kennedy v. Louisiana, 554 U.S. 407,
426, 128 S. Ct. 2641, 171 L. Ed. 2d 525 as modified (Oct.
1,2008) (holding that capital punishment for the crime of
child rape violates the Eighth Amendment and observing
that, “[t]hough our review of national consensus is not
confined to tallying the number of States with applicable

9. The contemporary preferred terminology for such persons
is people with intellectual or cognitive disabilities. See Hall v.
Florida, 572 U.S. 701, 704, 134 S. Ct. 1986, 188 L. Ed. 2d 1007
(2014).
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death penalty legislation, it is of significance that, in 45
jurisdictions, petitioner could not be executed for child
rape of any kind”).

A national consensus that a punishment is cruel
and unusual may be further evidenced by a clear and
congistent trend in state legislatures to abandon the
punishment, particularly in response to a court decision
upholding the punishment’s validity. Roper, 543 U.S. 566-
67 (explaining that, besides the sheer nuimber of states
rejecting a practice, the “consistency of the direction of
change” is a significant factor in determining whether
there is a national consensus against a practice). In
Penry v. Lynaugh, for exampie, the Court held that
the execution of the “mentaily retarded” did not violate
the Eighth Amendment. 492 U.S. 302, 334, 109 S. Ct.
2934, 106 L. Ed. 2d 256 (1989). The Court reasoned that
the laws of sixteer states and the federal government®
precluding the evecution of this vulnerable class of persons
were insufficient to show a national consensus against
this practice. Id. at 334. Thirteen years after Penry,
the Couxt revisited that decision in Atkins. Again, the
Court considered whether a national consensus existed
against capital punishment for the “mentally retarded,”
this time focusing primarily on the development of any
consistent trends since Penry opposing this practice.

10. Only two states and the federal government specifically
prohibited executing the cognitively disabled, while fourteen
other states prohibited the death penalty categorically. Penry,
492 U.S. at 334.
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What “was significant,” the Court explained, was “not so
much the [total] number of these States” that had acted
since Penry to ban executing members of this class of
offenders—sixteen had done so—“but the consistency
of the direction of change.” Atkins, 536 U.S. at 315. As
the Court succinctly put it, “[mJuch ha[d] changed since”
Penry, and, indeed, “a national consensus ha[d] developed”
against the challenged practice in response t¢ the earlier
decision. Id. at 314, 316.

Similarly, in Roper, which struck down the juvenile
death penalty, the Court stressed the consistency of the
direction of change in rejecting that practice. 543 U.S.
at 568. Though only five states had abandoned juvenile
executions in the fifteen years since the Supreme Court
upheld the punishment in Stanford v. Kentucky, 492 U.S.
361, 370-71, 109 S. Ct. 2969, 106 L. Ed. 2d 306 (1989),
the Roper Court ivliowed Atkins’s admonition that what
matters under the Eighth Amendment is “not so much”
the absolute number of states that have abandoned a
particular practice or the pace of that abandonment, but
instean the “consistency of the direction of change.” Id.
at 566. Thus, the shift in state laws between Stanford
and Roper, though smaller in number, was nonetheless
“significant” because, as in Atkins, “the same consistency
of direction of change hal[d] been demonstrated.” Id. at
565, 566.

With regard to lifetime felon disenfranchisement, at
the time the Supreme Court decided Richardson in 1974,
twenty-seven states permitted the practice as applied to
felons whose offenses were unrelated to elections or good
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governance and who had completed all terms of their
sentences. See Appendix. Currently, only eleven do. Since
Richardson, sixteen states have stopped the practice of
imposing lifetime disenfranchisement on felons who have
served their sentences for offenses unrelated to elections
or governance. See Appendix. That is the exact number
of states that changed their laws to reject the execution
of the “mentally retarded” between Penry and Atkins.
And it is more than threefold the total nunmber of states
that abolished the juvenile death penalty in the timespan
between Stanford and Roper. The evidence clearly
demonstrates “consistency [in] the direction of change,”
and a repudiation of permanent feion disenfranchisement.
Roper, 543 U.S. at 566 (quoting Atkins, 536 U.S. at 315);
see also Amicus Brief of the District of Columbia, et al.,
Community Success Iniiiative v. Moore, No. 331PA21
at 4-9 (N.C. Aug. 17, 2022) (discussing the “clear and
growing consensus among states” against permanent
disenfranchisement). That a trend in abandoning a
punishment has proven so durable and long-lasting
demonstrates that society has truly turned away from that
punishment. In this way, the steady rejection of permanent
felon disenfranchisement over nearly half a century is as
much, or even more, consistent than the change in the
punishment laws considered in Atkins and Roper.

In sum, the objective barometers of society’s
standards—namely, the rejection of permanent felon
disenfranchisement for offenses unrelated to elections
and good governance by a clear majority of states and the
consistency in the trend toward abolition of the practice—
provide sufficient evidence of a national consensus against
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punishing felons by permanently barring them from the
ballot box even when they have completed all terms of
their sentences.

The Secretary counters that there can be no national
consensus against permanent felon disenfranchisement
because many states disenfranchise felons for soime period
of time, such as during their period of incarceration or
until completion of parole or probation. It is true that
almost all states disqualify felons freii voting at least
while they are incarcerated or under supervision, Maine
and Vermont being the exceptions. The dissent makes
the same argument, asserting that there can be no
national consensus when the states disenfranchise felons
in such diverse ways. But this case does not concern the
validity of temporary feion disenfranchisement laws, or
the disenfranchisement of the incarcerated, or any other
particular mode of" disenfranchisement not contained in
Section 241. In the present case, we are concerned solely
with Missisgippi’s practice of punishing felons who have
completed all terms of their sentences by permanently
disenfranchising them for life. And objective evidence
makes clear that a supermajority of states reject this
practice.

The Secretary also emphasizes that Section 241
only permanently disenfranchises for the categories of
felonies enumerated therein and that therefore individuals
who commit felonies not included under Section 241
are not disqualified from voting. But, having already
determined that the state permanently disenfranchises
as punishment, see supra part I11.D.2, the fact that the
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state chooses not to exact this punishment against all
felons is immaterial to our current analysis of whether
a national consensus against this punishment exists. We
need not, as the Secretary apparently invites us to do,
go felony-by-felony, asking whether there is a national
consensus against permanent disenfranchisement as
a punishment for each specific felony offense.! Rather,
the objective indicia of society’s standards demonstrate
that a consensus exists against meting out this sanction
as a punishment, and the Secretary’s arguments to the
contrary are unavailing. Based on the evidence before
us, we conclude that our society has set its face against
permanent disenfranchisement as a punishment.

ii. Independent Judicial Dyetermination that Section
241 is Cruel and Unasaal

We must next “‘determine, in the exercise of our
own independent judgment, whether [permanent

11. If we were to accept the invitation to investigate
Mississippi’s disenfranchisement scheme felony-by-felony, it would
not stand the state in good stead. Section 241 lists a fraction of
the hundreds of crimes on Mississippi’s books. That means that
Mississippi citizens who are convicted of non-Section 241 offenses
are not disenfranchised for life. Consequently, the Mississippi
felons who remain permanently disenfranchised after serving all
of their sentences are subjected to an especially cruel and unusual
punishment as compared to Mississippi felons not convicted of
Section 241 crimes and felons in states that do not engage in
permanent disenfranchisement. And the Secretary has presented
no evidence that any penological or other goals are furthered or
justified by permanently disenfranchising only the felons convicted
of the erimes encompassed in Section 241’s list.
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disenfranchisement under Section 241]is a disproportionate
punishment for” those Mississippians who have completed
their sentences but remain permanently disenfranchised.
Roper, 543 U.S. at 564. This assessment requires us to
consider “the severity of the punishment in question,”
“the culpability of the offenders at issue in light of their
crimes and characteristics,” and “whether the challenged
... practice serves legitimate penological goals.” Graham,
560 U.S. at 67.

Before undertaking this inquiry, we emphasize that
the issue here is not, of course, whether the offenses
listed in Section 241 warrant ciiminal sanction. Rather,
the question is whether punishing an individual who has
served the terms of his seautence by forever withholding
from him the right to vote constitutes cruel and unusual
punishment under the Supreme Court’s precedents
and our own reasoning. And to determine whether this
punishment is proportional to Plaintiffs’ offenses, it is
first necessary to assess the importance of the right that
Plaintiffs are denied. See Atkins, 563 U.S. at 311 (“It is
a precept of justice that punishment for crime should be
graduated and proportioned to the offense.”) (cleaned up)
(quoting Weems v. United States, 217 U.S. 349, 367, 30
S. Ct. 544, 54 L. Ed. 793 (1910)).

In a democracy, the right to vote is a “fundamental
political right” because it is “preservative of all rights.”
Yick Wo v. Hopkins, 118 U.S. 356, 370, 6 S. Ct. 1064, 30
L. Ed. 220 (1886); see also Burson v. Freeman, 504 U.S.
191, 198, 112 S. Ct. 1846, 119 L. Ed. 2d 5 (1992) (plurality
opinion) (observing that the right to vote is “a right at the
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heart of our democracy”). “No right is more precious in
a free country” than the right to vote. Reynolds v. Sims,
377 U.S. 533, 560, 84 S. Ct. 1362, 12 L. Ed. 2d 506 (1964).
“Other rights, even the most basie, are illusory if the right
to vote is undermined.” Id. “A citizen without a vote is
to a large extent one without a voice in decisions which
may profoundly affect him and his family.” Rosario v.
Rockefeller, 410 U.S. 752, 764, 93 S. Ct. 1245, 36 1.. Ed. 2d
1 (1973) (Powell, J., dissenting).

The Supreme Court’s soaring langtiage on the right
to vote makes clear two fundamental and interrelated
points: (1) voting is the lifeblood of our democracy and (2)
the deprivation of the right to vote saps citizens of their
essential right to have a say 11 how and by whom they are
governed. Permanent denial of the franchise, then, is an
exceptionally severe penialty, constituting nothing short of
the denial of the democratic core of American citizenship.
It is an especially eruel penalty as applied to those whom
the justice system has already deemed to have completed
all terms cf their sentences. These individuals, despite
having saiisfied their debt to society, are precluded from
ever fully participating in civic life. Indeed, they are
excluded from the most essential feature and expression
of citizenship in a democracy—voting.

Turning to the culpability of Plaintiffs’ class, we
observe that Section 241’s punishment applies equally to
all members of the class, regardless of their underlying
crime or the class member’s individual mental state during
the commission of the crime. Section 241 disenfranchises
murderers and timber thieves alike; it does not distinguish
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between mature adults and juveniles, accomplices,
or the intellectually disabled—the latter three being
classes of persons the Supreme Court has recognized
as categorically less culpable. Roper, 543 U.S. at 570;
Enmund, 458 U.S. at 800-801; Atkins, 536 U.S. at 317-18.
It is clear, then, that Section 241 does not reflect society’s
measured response to a felon’s moral guilt. Rather, as
the provision’s odious origins make clear, Section 241’s
infliction of disenfranchisement on only certain offenders
has nothing to do with their heightened culpability.

Next, we consider whethei the punishment of
permanent disenfranchisement advances any legitimate
penological goals. Graham, 560 U.S. at 68. A punishment
that “lack[s] any legitimate penological justification is by
its nature disproporticnate to the offense.” Id. at 71. The
traditional justifications for punishment are incapacitation,
rehabilitation, deterrence, and retribution. Id. at 71-74.

Taking these in turn, incapacitation cannot support
Section 241’s punishment because it does not incapacitate a
convict, from committing crimes; it only prevents him from
voting. While felon disenfranchisement could potentially
prevent recidivism if it were applied specifically to those
convicted of voting-related offenses, Section 241, as
discussed, applies to broad categories that are unrelated
to elections crimes. And as to these categories of crimes,
Section 241 does nothing to thwart a former felon from
reoffending. Rather, the only conduct it incapacitates is
voting. Further, there is evidence that disenfranchisement
may actually increase recidivism. One comparative
study found that “individuals who are released in states
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that permanently disenfranchise are roughly nineteen
percent more likely to be rearrested than those released
in states that restore the franchise post-release.” Guy
Padraic Hamilton-Smith & Matt Vogel, The Violence of
Voicelessness: The Impact of Felony Disenfranchisement
on Recidivism, 22 BERKELEY LA Raza L.J. 407, 426 (2012).

Section 241 does not further the goal of rekabilitation.
Lifetime disenfranchisement does not ceutribute to
reforming an offender. Quite to the contrary, it hinders
reintegration into society by denying voting, a cherished
marker and right of citizenship. See Reynolds, 377
U.S. at 560. The Secretary has not argued otherwise,
claiming that felon disenfranchisement’s precise purpose
is to exclude a former felen from participation in this
aspect of our society. There is “no more certain way in
which to make a mar in whom, perhaps, rest the seeds
of serious antisocial behavior more likely to pursue
further a careex of unlawful activity than to place on
him the stign:a of the derelict, uncertain of many of his
basic rights.” Trop v. Dulles, 356 U.S. 86, 111, 78 S. Ct.
590, 2 L Ed. 2d 630 (1958) (Brennan, J. concurring).
This exclusion is not rehabilitative. If anything, it can
only reinforce the stigma that the disenfranchised are
“beyond redemption.” Pamela S. Karlan, Convictions and
Doubts: Retribution, Representation, and the Debate
over Felon Disenfranchisement, 56 StaN. L. Rev. 1147,
1166 (2004); see also Alec C. Ewald, “Civil Death™ The
Ideological Paradox of Criminal Disenfranchisement
Law in the United States, 2002 Wis. L. Rev. 1045,
1112-16 (2002) (discussing the republican case against
disenfranchisement as anti-rehabilitative).
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For its part, deterrence only works if an individual is
aware that a particular punishment attends a particular
offense. It is questionable—and we have been presented
with no evidence to suggest otherwise—to what extent
Mississippians, and specifically those who would consider
committing a crime covered by Section 241, are aware
they could permanently lose the right to vote by virtue of
a conviction. Moreover, it is unclear—and again we have
been presented with no evidence that makes it clear—
what marginal deterrent effect the prospect of losing
the franchise has when a person committing a felony
already faces the more immediate sanction of criminal
confinement. Similarly, there is no reason to believe
that the punishment of disenfranchisement will deter
recidivism because the felon who has lost the franchise
under Section 241 hag lost it forever, regardless of his
future conduct.

That leaves retribution. While this is a “legitimate
reason to punish,” Graham, 560 U.S. at 71, “the severity
of the appropriate punishment necessarily depends on the
culpability of the offender[.]” Atkins, 536 U.S. at 319. We
have explained that the continuing—indeed, unending—
punishment Section 241 inflicts is wholly unrelated to the
moral culpability of the diverse class of felons it applies
to. Moreover, because the sentences imposed on Plaintiffs
are necessarily ones that are capable of being completed,
the eriminal justice system has implicitly determined
that Plaintiffs who served their sentences are capable
of being returned to a position within society. And the
fact that Plaintiffs have actually completed all terms of
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their sentences means that they merit being restored to
their basic rights as citizens. To permanently remove
from them the most precious right of citizenship is thus
disproportionate to their offenses and cannot stand as a
permissible exercise of retribution. See Roper, 543 U.S.
at 564; Reynolds, 377 U.S. at 561.

For those adjudicated to have committed a crime
enumerated in Section 241 and whose judicially imposed
sentence has been completed, the provision tacks on an
exceptionally severe penalty—one that is unconstitutional
as to all it ensnares. Our nation has a tradition of fixing
punishment to meet the crime. After a sentence is
complete, the individual is said to have paid his debt to
society. While some disabilities may attach to a felony
conviction that persist bzyond the eriminal sentence,
in a democracy, to deny the right to vote is to render
one without a say in the manifold ways the government
touches his life. That Mississippi denies this most precious
right permanently, despite the felon’s sentence having
been served, is disproportionate and inconsistent with
the consensus against permanent disenfranchisement
among state legislatures. The punishment of permanent
disenfranchisement also contravenes the Eighth
Amendment’s proportionality principle because it lacks
a nexus with any legitimate penological justification. See
Miller, 567 U.S. 460,489, 132 S. Ct. 2455, 183 L. Ed. 2d 407
(2012); Graham, 560 U.S. at 71. Thus, insofar as it applies
to those who have fulfilled all terms of their sentences,
Section 241 is proscribed by the Eighth Amendment’s
advancing standards of decency under the Constitution.
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VII. Conclusion

“No right is more precious in a free country” than
the right to vote. Wesberry v. Sanders, 376 U.S. 1, 17, 84
S. Ct. 526,11 L. Ed. 2d 481 (1964). “Other rights, even the
most basie, are illusory if the right to vote is undermined.”
Id. This right is not only fundamental to the democratic
ordering of our society, it is also expressive of the dignity
of American citizenship—that each perscu is an equal
participant in charting our nation’s cecurse. Reynolds,
377 U.S. at 533; Bush v. Gore, 531 U.S. 98, 104, 121 S. Ct.
525, 148 L. Ed. 2d 388 (2000) (“[Cjne source of [the right
to vote’s] fundamental nature lies in the equal weight
accorded to each vote and the 2qual dignity owed to each
voter.”).

Mississippi denies this precious right to a large
class of its citizens, automatically, mechanically, and
with no thought given to whether it is proportionate as
punishment for an amorphous and partial list of crimes.
In so exciuding former offenders from a basic aspect of
democzatic life, often long after their sentences have been
served, Mississippi inflicts a disproportionate punishment
that has been rejected by a majority of the states and, in
the independent judgment of this court informed by our
precedents, is at odds with society’s evolving standards of
decency. Section 241 therefore exacts a cruel and unusual
punishment on Plaintiffs. Accordingly, we REVERSE
the district court’s grant of summary judgment to the
Secretary on Plaintiffs’ Eighth Amendment claim and
RENDER judgment for Plaintiffs on that claim. The
case is REMANDED with instructions that the district
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court grant relief declaring Section 241 unconstitutional
and enjoining the Secretary from enforcing Section 241
against the Plaintiffs and the members of the class they
represent.
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APPENDIX

States with permanent criminal
disenfranchisement penalties

1974 2000 2020
Alabama Alabama Alabaria
Alaska Arizona Arizona
Arizona California Delaware
Arkansas Delaware Florida
California Florida Towa
Connecticut Towa Kentucky
Florida* Kentucky Maryland*
Georgia Maryiand Massachusetts*
Idaho Massachusetts™  Mississippi
Towa Mississippi Missouri*
Kentucky Missouri Nebraska
Louisiana Nebraska New Jersey™
Maryland* New Hampshire Tennessee
Massachusetts® New Jersey* Virginia
Mississippi New Mexico Wyoming
Missouri New York

Nebraska Ohio*

Nevada Tennessee

New Hampshire Virginia

New Jersey™ Washington

New Mexico Wyoming

New York



North Dakota
Oklahoma
Rhode Island
South Carolina
Tennessee
Texas

Utah*
Virginia
Washington
Wyoming
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* Permanent disenfranchisement for election-related

offenses only.

States with permanent disenfranchisement
penalties (with citations)

1974

2000 2020

State Citaiion State Citation State Citation

Alabamz

Ala. Const. art.
VIII, § 182; Ala.
Code tait. 17 § 15
(1958)

Alabama Alabama

Ala. Const. art.  Ala. Const. art.
VIII sec. 177 (see  VIII § 177; Ala.
also Amendment Code. § 15-22-
579 (1996)); Ala. 36.1.

Code. 17-3-10

(2000)
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Alaska

Arizona

Arizona

Ak. Const. art. V. Ariz. Const. art. 7 Ariz. Rev. Stat.

§ 2; Ak. Code sec. 2; Ariz. Stat. § 13-908(A); Ariz.
$ 15.05.030 13-905, 13-909-12 Rev. Stat. 13-
(1960) (2000) 907(A)

Arizona California Delaware

Ariz. Const. art.
7§ 2; Ariz. Rev.

Cal. Const. art. 2
sec. J; Cal. Penal

Del: Const. art. 5
sec. 2

Stat. § 16-101(5) Code 4852.01,
4852.17, 1,852
(2000)
Arkansas Delaware Florida

Ark. Const. art. 3
S 6 (1947)

Del. Const. art. 5
sec. 2, 7; 15 Del.
Code sec. 1701,
5104 (2000)

Fla. Const. art.
VI § 4; Fla. Stat.
$ 944.292(1); Fla.
Const. art. IV, § 8
@), ()

California

Cal. Const. art.
2§ 3(1972); Elec.
Code $$ 310,

321, 383, 389,
390; Ramarez v.
Brown, 507 P.2d
1345, 1347 (Cal.
1973)

Florida

Fla. Stat. 97.0,1,
944.292, 944,.293;
Fla. Const. art. 6
sec. 4 (2000)

Towa

Towa Const. art.
2sec. 5
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Connecticut Towa Kentucky
Conn. Rev. Stat. Iowa Const. art. 2 Ky. Const. sec.
9-46 (1973) sec. 5; Towa Code 15

sec. 48A.6 (2000)
Florida* Kentucky Maryland*
Fla. Const. art.  Ky. Const. sec. Md. Elec. Code
VI S. } (1973); 145; Ky. Stat. sec 5-102
Fla. Code 97.041(5) 116.025 (2000)
Georgia Maryland Massachusetts™
Ga. Const. art. II Md. Const. a2t. 1 Ma. Const. art 3;
§ 2-701 (1945) sec. 4; Md. Code  Ma. Gen. L. 51

art. 33, sec. 3-102  sec. 1

(20006
Idaho Massachusetts™  Mississippi

Idaho Const. avt. Ma. Const. art 3;

Miss. Const. art.

6§ 3 (1947): idaho Ma. Gen. L. 51 XII § 2,1
Code 34-10% sec. 1 (2000)

(1949)

Towa Mississippi Missouri*
Towa Const. art. Miss. Const. sec. Mo. Rev.Stat. §
2§82 2,1; Miss Code 115.133.2

23-5-35 (1972)
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Kentucky Missouri Nebraska
Ky. Const. art.  Mo. Stat. 115.113 Neb. Rev. Stat.
145 (1955) (2000) S 29-112; § 32-313
Louisiana Nebraska New Jersey*™

La. Const. art. 8 Neb. Stat.

N.J. Stat 19:4-1

S 6 (1968) 32-313 (2000);
Ways v. Shively,
264, Neb. 250
(2002)
Maryland* New Hampshire Tennessee
Md. Const. art. N.H. Consi. Pt. 1 Tenn. Code Ann.
I$2(1972); Md. art. 11 {2000) $ 40-29-20),
Code. Art. 33
13-4 (1974)
Massachusetts® © New Jersey*™ Virginia

Mass. Gev Laws N.J. Stat. 19:4-1

Va. Const. art.

chp. 51 8 1 (1972) (2000) II, §$ 1; art. V,

S 12.
Mississippi New Mexico Wyoming
Muss. Const. N.M. Stat. sec. 31- W.S. Ann. 6-10-
$ 241; Miss Code 13-1 (2000) 106; W.S. 7-13-

23-5-35 (1972)

105(a), (b); Wyo.
Const. art. 4, $ 5.
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Missouri New York
Mo. Rev. Stat. N.Y. Const. art. 2

111.021 (1969)

sec. 3; N.Y. Code
5-106 (2000)

Nebraska
Neb. Const. art.

VI § 2; Neb. Rev.

Stat. 29-112, 29-

Ohio*

Ohio Stat. 2961.01,
3599.39 (2000)

113 (197})

Nevada Tennessee

Nev. Const. art. Tenn. Code 40-29-
2§ 1; Nev. Rev. 105 (2000

Stat. 213.090,

213.155

New Hampshire Virginia

N.H. Const. .
11 (1970);'N. H.

Va. Const. art. 2
sec. 1; Va. Code

Rev. Stai. 607-A-2 53.1-231.2 (2000)

(1974)

New Jersey™ Washington

N.J. Rev. Stat. Wash. Const. art.

19:4-1 (1971) 6 sec. 3: RCW
9.9,A.637 (2000);

Madison v. State,
161 Wash. 2d 85
(2007).
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New Mexico Wyoming

N.M. Const. art. Wyo. 6-10-106;
VII § 1(1973) 7-13-105 (2000)

New York

N.Y. Elec. Law
152 (196})

North Dakota

N.D. Const. art.
V'§ 127 (1960)

Oklahoma

Okla. Const. art.
IIT § 1(197})

Rhode Island
R.1. Const. ari.
Am. XXXVHI
(1973)

South Carolina

S.C. Const. art. 2
sec. 7; S.C. Code
23-62 (1962, 1975

Supp)
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Tennessee

Tenn. Const. art.
4 sec. 2; Tenn.
Code 2-205 (1971);

Texas

Tex. Const. art.
16 sec. 2; Tex.
Rev. Stat. art.
5.01 (1967)

Utah*

Utah Const. art.
IV sec. 8 (1971)

Virginia
Va. Const. art. 1]

sec. 2; Va. Code
24.1-42 (1973)

Washington

Wash. Const. art.
6 sec. 3 (197});

Wyoming

Wyo. Const. art.
6 sec. 6 (1957);
Wyo. Stat. 6-4
(1957); Wyo. Stat.
7-311 (1957)

* Permanent disenfranchisement for election-related
offenses only.
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EpitH H. JonEs, Circuit Judge, dissenting:

The panel decision holds that Section 241 of the
Mississippi Constitution, recently upheld in this court
against another challenge,! now fails the test of Eighth
Amendment scrutiny, incorporated by the Fourteenth
Amendment Due Process Clause. Because the majority
never fully quotes the relevant provision, I begin with
text, which states that a mentally competent inhabitant
of Mississippi:

who is a citizen of the United States of America,
eighteen (18) years old ana upward, who has
been a resident of this state for one (1) year,
and for one (1) year-in the county in which he
offers to vote, ard for six (6) months in the
election precinct or in the incorporated city
or town in which he offers to vote, and who
is duly registered as provided in this article,
and who has never been convicted of murder,
rape, bribery, theft, arson, obtaining money or
gonds under false pretense, perjury, forgery,
embezzlement or bigamy, is declared to be a
qualified elector.

Miss. ConsT. Art. 12, § 241.

Laws like this one have faced many unsuccessful
constitutional challenges in the past. When the Supreme

1. Harness v. Watson, 47 F.4th 296, 311 (5th Cir. 2022) (en
banc), cert. denied, 143 S. Ct. 2426, 216 L. Ed. 2d 1263 (2023).
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Court ruled that the Equal Protection Clause does not
bar states from permanently disenfranchising felons, it
dispensed some advice to the losing parties:

We would by no means discount these arguments
if addressed to the legislative forum which may
properly weigh and balance them. . . . But it
is not for us to choose one set of values over
the other. If respondents are correct, and the
view which they advocate is indeed the more
enlightened and sensible one, presumably the
people . . . will ultimately come around to that
view. And if they do not de so, their failure is
some evidence, at least. of the fact that there
are two sides to the ar¢ument.

Richardson v. Ramirez, 418 U.S. 24, 55, 94 S. Ct. 2655,
2671, 41 L. Ed. 2¢ 551 (1974). In other words: go and
convince the state legislatures. Do the hard work of per-
suading your feliow citizens that the law should change.

Todzy, the court turns that advice on its head. No need
to change the law through a laborious political process.
The court will do it for you, so long as you rely on the Due
Process Clause, rather than the Equal Protection Clause.
With respect, this is not a road that the Constitution—or
precedent—allows us to travel. I dissent.?

2. To be precise, I do not quarrel with the holding that
Plaintiffs have standing to challenge Section 241 of the state
constitution but not Section 253. And like the majority, I need not
separately address the plaintiffs’ First Amendment claim, which
is inextricably bound with my conclusions regarding the Eighth
Amendment.
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Section One of the Fourteenth Amendment guarantees
“due process” and “equal protection of the laws.” U.S.
Const. amend. XIV § 1. After a long process of exegesis, it
is settled that the Due Process Clause incorporates much
of the Bill of Rights, and state governments must respect
protections like the Eighth Amendment’s prenibition of
cruel and unusual punishment. See McDonald v. City
of Chicago, 561 U.S. 742, 763, 130 S. Ct. 3020, 3034, 177
L. Ed. 2d 894 (2010).

Section Two of the Fourtesnth Amendment is less
familiar but more specific. It reduces the number of
representatives in Congress to which a state is entitled
if that state disenfranchises any of its male, non-Indian
citizens over the age of 21. But there is a single exception:
states may not be nenalized for disenfranchising a citizen
“for participation in rebellion, or other crime.” U.S. CoNSsT.
amend. XIV § 2 (emphasis added). The carve-out reflects
a long tradition in this country, and before that, in British
law, and before that, in the Western world.? This tradition
can be summed up in Lockean terms: if a person breaks
the laws, he has forfeited the right to participate in making
them. See Green v. Bd. of Elections of N.Y.C., 380 F.2d 445,
451 (2d Cir. 1967) (Friendly, J.).

Despite Section Two’s explicit allowance of felon
disenfranchisement, plaintiffs alleged in Richardson

3. For abrief summary of that tradition, see George Brooks,
Felon Disenfranchisement: Law, History, Policy, and Politics,
32 Forpaam Urs. L.J. 851, 852-61 (2005).
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that California’s felon disenfranchisement law violated
Section One’s Equal Protection Clause. The Supreme
Court rejected the argument as it held that the specific
language in Section Two casts light on the generalities
of Section One. 418 U.S. at 43, 94 S. Ct. at 2665 (finding
persuasive the petitioner’s argument that “those who
framed and adopted the Fourteenth Amendment could
not have intended to prohibit outright in [Section One] of
that Amendment that which was expressly exempted from
the lesser sanction of reduced representation imposed by
[Section Two] of the Amendment.”).

The plaintiffs in today’s case differ from those in
Richardson in only one way: they allege that Mississippi’s
felon disenfranchisement law violates Section One’s Due
Process Clause. Their rzasoning, and the majority’s
holding, relies on three jpropositions. One is the undisputed
rule that the Due Process Clause incorporates the
Eighth Amendient’s prohibition against cruel and
unusual punizhments. But the other two propositions
are false. Contrary to the majority, Richardson’s ruling
extends heyond the Equal Protection context, and felon
disenfranchisement is not a cruel and unusual punishment.
I address each faulty proposition in turn.

II.

To begin with, Richardson v. Ramirez controls this
case. Its holding did not rest on which part of Section One
was invoked by the plaintiffs, but “on the demonstrably
sound proposition that [Section One], in dealing with
voting rights as it does, could not have been meant to
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bar outright a form of disenfranchisement which was
expressly exempted from the less drastic sanction of
reduced representation which [Section Two] imposed
for other forms of disenfranchisement.” Id. at 55, 2671.
This is far from the only language in the opinion that has
applicability beyond the Equal Protection Clause. See
Richardson, 418 U.S. at 43, 94 S. Ct. at 2665 ¢“[T]hose
who framed and adopted the Fourteenth Arnendment
could not have intended to prohibit outright in [Section
One] . . . that which was expressly exempted from . . .
[Section Two] of the Amendment.”); id. at 54, 2670 (relying
on the “settled historical and judicial understanding
of the Fourteenth Amendmeiit’s effect on state laws
disenfranchising convicted felons”) (emphasis added);
1d. at 55, 2671 (urging wouid-be reformers to petition the
state legislatures rather than the courts); id. at 48, 2668
(focusing “on the understanding of those who framed and
ratified the Fourteenth Amendment” as a whole). On this
logic, it is irrelevant what clause of Section One is cited
by plaintiffs: None of its provisions can be understood to
bar what Section Two plainly allows.

It changes nothing that plaintiffs rely on Eighth
Amendment precedent. That precedent is made applicable
to Mississippi via the Due Process Clause. Robinson
v. California, 370 U.S. 660, 667, 82 S. Ct. 1417, 1421, 8
L. Ed. 2d 758 (1962). Therefore, the Eighth Amendment
right asserted by plaintiffs cannot exceed the scope of the
Due Process Clause.

Even if the Eighth Amendment right were considered
onits own terms, Richardson’s reading of Section T'wo must
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still guide our interpretation of its scope. As interpreters
of the Constitution, judges must seek “a fair construction
of the whole instrument.” McCulloch v. Maryland, 17
U.S. 4 Wheat.) 316, 406, 4 L. Ed. 579 (1819). All of its
provisions “should be interpreted in a way that renders
them compatible, not contradictory.” ANTONIN SCALIA &
BryaN A. GARNER, READING Law: THE INTERPRETATION
oF LEcaL TExTs 180 (2012) (“READING LAW”). Yet the
majority’s interpretation renders the Section Two proviso
meaningless. It is useless for the Fourteentii Amendment
to authorize felon disenfranchisement if the practice is
made illegal by the Eighth. The canon against surplusage
warns us against such unnatural readings. Id. at 174.

Thus, the Cruel and Unusual Punishments Clause
should not be understocd to prohibit what “the explicit
language of the Constitution affirmatively acknowledges”
elsewhere as legitirate. Furman v. Georgia, 408 U.S. 238,
380,92 S. Ct. 2726, 2799, 33 L. Ed. 2d 346 (1972) (Burger,
C.d., dissenting), see also Gregg v. Georgia, 428 U.S. 153,
177,96 S. Ct. 2909, 2927, 49 L. Ed. 2d 859 (1976) (approving
capital minishment under certain circumstances). CY.
Lassiter v. Northampton Cnty. Bd. of Elections, 360 U.S.
45,51, 79 S. Ct. 985, 990, 3 L. Ed. 2d 1072 (1959) (stating
that a “criminal record” is one of the “factors which a
State may take into consideration in determining the
qualifications of voters.”); Romer v. Evans, 517 U.S. 620,
634, 116 S. Ct. 1620, 1628, 134 L. Ed. 2d 855 (1996) (“that
a convicted felon may be denied the right to vote . ..is” an
“unexceptionable” proposition). Following this rule, this
court and others have concluded without reservation that
“a state has the power to disenfranchise persons convicted
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of a felony,” even permanently. Shepherd v. Trevino, 575
F.2d 1110, 1112 (5th Cir. 1978).4

It is true that “provisions that grant Congress or
the States specific power to legislate in certain areas . ..
are always subject to the limitation that they may not be
exercised in a way that violates other specific vrovisions
of the Constitution.” Williams v. Rhodes, 393 U.S. 23, 29,
89 S. Ct. 5,9, 21 L. Ed. 2d 24 (1968). For example, a state
may not disenfranchise felons with racial.y discriminatory
intent. Hunter v. Underwood, 471 U.S. 222, 233, 105
S. Ct. 1916, 1922, 85 L. Ed. 2d 242 (1985).> Likewise,
as the majority recognizes, the Thirteenth Amendment
bars involuntary servitude “except as a punishment for
crime.” U.S. Const. amerd. XIII. Nevertheless, certain
involuntary work requirements imposed on convicted
criminals may violate the Cruel and Unusual Punishments
Clause. Williamsv. Henagan, 595 F.3d 610, 622 n. 18 (5th
Cir. 2010).

4. See also Jones v. Governor of Fla., 950 F.3d 795, 801
(11th Ciz. 2020) (“Regardless of the political trend toward
re-enfranchisement, there is nothing unconstitutional about
disenfranchising felons—even all felons, even for life.” (citing
Richardson, 418 U.S. at 56)); Hayden v. Pataki, 449 F.3d 305, 316
(2d Cir. 2006) (“The Supreme Court has ruled that, as a result of
thle] language of [Section 2], felon disenfranchisement provisions
are presumptively constitutional.”).

5. To clarify a point for confused readers: this is not an issue
in today’s case. Sitting en banc, this court has already held that the
current version of Section 241 was not enacted with discriminatory
intent—a finding the majority neglects to mention in its long and
irrelevant discussion of Mississippi’s sordid constitutional history.
See Harness, 47 F.4th at 311.
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But that principle places a “limitation” on the
“exercise” of a legitimate power; it cannot void the
power entirely. Williams, 393 U.S. at 29, 89 S. Ct. at 9.
Today’s ruling goes far beyond Hunter’s holding that
felon disenfranchisement must be exercised in accord
with the Constitution. The majority concludes that
the “punishment of permanent disenfranchisement”
is entirely unconstitutional. This unjustifiably creates
an internal conflict in the Constitution by holding that
the Eighth Amendment preempts Section Two of the
Fourteenth Amendment.

Moreover, even if this court fourd a conflict between the
Eighth Amendment and Section Two of the Fourteenth—
which, to restate emphatically, it should not have done—
the established canons ol interpretation dictate that
Section Two should be given effect. It is both more specific
and later in time than the Eighth Amendment. If “there
is a conflict between a general provision and a specific
provision, the specific provision prevails.” READING Law
at 183. “Whiie the implication of a later enactment will
rarely be strong enough to repeal a prior provision, it will
often change the meaning that would otherwise be given
to an earlier provision that is ambiguous.” Id. at 330. And
a “provision that flatly contradicts an earlier-enacted
provision repeals it.” Id. at 327.

Careening past all these standard interpretive
guardrails, the majority circumvents Richardson, while
purporting not to abrogate it, based on the “evolving
standards of decency.” Trop v. Dulles, 356 U.S. 86, 101,
78 S. Ct. 590, 598, 2 L. Ed. 2d 630 (1958). I am unaware of
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any case, ever, in which a lower federal court has declared
a Supreme Court decision overtaken by subsequent
events—without being quickly overruled. At the time
Richardson was issued, no one would have construed the
Eighth Amendment to prevent felon disenfranchisement.
Indeed, in Richardson, the Court cited “settled historical
and judicial understanding.” 418 U.S. at 54, 94 S. Ct. at
2670 The Court cited three of its decisions stretching
back to the end of the nineteenth century that approvingly
referenced felon disenfranchisement, and the Court twice
affirmed three-judge court rulings in 1968 and 1973 that
rejected challenges to such laws. See id. at 53-54, 2670.
It is not for this court to say this wealth of authority
has become outmoded. See Agostini v. Felton, 521 U.S.
203, 207, 117 S. Ct. 1997. 138 L. Ed. 2d 391 (1997) (“The
Court neither acknowleidges nor holds that other courts
should ever conclude that its more recent cases have, by
implication, overritied an earlier precedent. Rather, lower
courts should fellow the case which directly controls,
leaving to this Court the prerogative of overruling its
own decisions.”).

III.

Even if Richardson had never been decided, the
majority opinion would still be inconsistent with precedent
and the meaning of the Eighth Amendment. Felon
disenfranchisement is neither cruel, nor unusual, nor a
punishment.
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First, the majority incorrectly concludes that
Mississippi’s felon disenfranchisement law is a
“punishment” for Eighth Amendment purposes. The
majority correctly recites the two-part test for determining
whether something is a “punishment” under the meaning
of the Constitution. See Smith v. Doe, 538 U.S. 84,92, 123
S. Ct. 1140, 1147, 155 L. Ed. 2d 164 (2003). Courts initially
ascertain whether “the intention of the legislature was to
impose punishment.” Smith, 538 U.S. at 92, 123 S. Ct. at
1147. If so, “that ends the inquiry.” a. “If, however, the
intention was to enact a regulatery scheme that is civil
and nonpunitive, we must further examine whether the
statutory scheme is so punitive either in purpose or effect
as to negate [the State’si intention to deem it ‘civil.” Id.
(quotation marks omitted).

The majority neglects, however, to mention that
the Supreme Court has already signaled that felon
disenfranchkisement is not a punishment. In Trop v. Dulles,
the plurality wrote the following:

A person who commits a bank robbery, for
instance, loses his right to liberty and often his
right to vote. If, in the exercise of the power to
protect banks, both sanctions were imposed
for the purpose of punishing bank robbers, the
statutes authorizing both disabilities would be
penal. But because the purpose of the latter
statute s to designate a reasonable ground of
eligibility for voting, this law is sustained as
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a nonpenal exercise of the power to regulate
the franchise.

356 U.S. at 96-97, 78 S. Ct. at 596 (emphasis added).® On
the strength of this language, three other circuits have
categorically held that felon disenfranchisement is non-
penal.” Only the Eleventh Circuit has departed from this
categorical holding. Thompson v. Alabama, 65 ¥.4th 1288,
1304 (11th Cir. 2023) (charging the other ¢ircuits with “a
misreading of Trop.”). I am inclined to agree with the
majority of circuits that Trop assumes disenfranchisement
cannot be punishment. But even the Eleventh Circuit’s
reasoning cannot offer comfort to the majority. That
court still concluded after applying the relevant test that
Alabama’s disenfranchisement law, which has a history

6. The Trop Court was ruling in the context of the Ex Post
Facto Clause. Butf- because we assume the Constitution uses
the word “punishaient” consistently, the test for identifying
constitutional “punishments” is the same for the Ex Post Facto
Clause, the #ighth Amendment, and the Double Jeopardy Clause.
Does 1-7 0. Abbott, 945 F.3d 307, 313 (5th Cir. 2019).

7. Simmons v. Galvin, 575 F.3d 24, 43 (1st Cir. 2009)
(“The Supreme Court has stated that felon disenfranchisement
provisions are considered regulatory rather than punitive.”);
Johnson v. Bredesen, 624 F.3d 742, 753 (6th Cir. 2010) (“Moreover,
in Trop v. Dulles, the Supreme Court expressly stated that felon
disenfranchisement laws serve a regulatory, non-penal purpose.
Accordingly, as a matter of federal law, disenfranchisement
statutes do not violate the Ex Post Facto Clause of the U.S.
Constitution.”); Green, 380 F.2d at 450 (“Depriving convicted
felons of the franchise is not a punishment but rather is a ‘nonpenal
exercise of the power to regulate the franchise.”” (quoting Trop,
356 U.S. at 97, 78 S. Ct. at 596)).
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and structure very similar to that of Mississippi’s, was
nonpenal. Id. at 1308.

Considering the text and structure of Section 241
demonstrates that it was not intended as a penal measure.
The majority gives short shrift to these considerations,
which ought to have been its primary focus. Doe, 538 U.S.
at 92, 123 S. Ct. at 1147. To reiterate its language, this
constitutional provision states that a mentally capable
person:

who is a citizen of the United States of America,
eighteen (18) years old and dpward, who has
been a resident of this state for one (1) year,
and for one (1) year ir the county in which he
offers to vote, and ior six (6) months in the
election precinct or in the incorporated city
or town in which he offers to vote, and who
is duly registered as provided in this article,
and who has never been convicted of murder,
rape, biibery, theft, arson, obtaining money or
goads under false pretense, perjury, forgery,
embezzlement or bigamy, is declared to be a
qualified elector.

Miss. Const. Art. 12, § 241. This provision does not so
much as hint at a punitive intent toward felons any more
than it implies an intent to punish non-citizens, short-term
residents of Mississippi, those unregistered to vote, or
those under the age of eighteen. It does not even single out
felons for disqualification from the franchise—it merely
defines the franchise in such a way as to exclude them



150a

Appendix B

from its bounds.® Moreover, Section 241 is part of the
Mississippi Constitution’s Article 12, which outlines the
procedures for elections, not the punishment of criminals.
By its own terms, Section 241 is a nonpenal exercise of
Mississippi’s regulatory authority over the franchise.

The majority opinion attempts to shift focus by
pointing to language from the Readmission Acc. That act
barred Mississippi from depriving “any citizen or class
of citizens” of the right to vote “except as a punishment.”
Act of February 23, 1870, ch. 19, 16 StAT. 67. The majority
opinion worries that, if this court does not classify
disenfranchisement as punishwment, it would call into
question whether Mississippi was properly readmitted
to the Union, because Mississippi would therefore be
depriving a class of citizens of the right to vote for a reason
other than punishment. Hence, the majority concludes, any
felon disenfranchisement that occurs in Mississippi is per
se punitive for Fighth Amendment purposes.

But the Readmission Act is not a license to find that
the intent of Section 241 was per se penal. Indeed, the
Eleventh Circuit was briefed on the substantially identical

8. Compare Mississippi’s Section 241 with a portion of the
Alabama Constitution recently upheld as a nonpenal regulation
of the franchise: “No person convicted of a felony involving moral
turpitude, or who is mentally incompetent, shall be qualified to
vote until restoration of civil and political rights or removal of
disability.” Ara. Const. Art. VIII, § 177. The Eleventh Circuit
found this text sufficient to indicate “a preference that [Alabama’s]
felon disenfranchisement provision be considered civil instead of
criminal.” Thompson, 65 F.4th at 1305.
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text of Alabama’s Readmission Act, yet nevertheless
held that the Alabama Constitution’s disenfranchisement
provision was non-penal. Thompson, 65 F.4th at 1305.
Simply put, the question whether Mississippi violated the
Readmission Act is separate from the issue before us and
involves a completely different set of interpretive questions.
We are not obliged to interpret the word “punishment”
to mean the same thing in the Eighth Amendinent as in
the Readmission Act—unlike our obligation to use the
same definition for the Ex Post Facto Clause and the
Eighth Amendment. It could well be that “punishment”
in the Act merely means “consequence of a crime,” rather
than “punitive.” But the proper interpretation of the
Readmission Act is not before us. All this court may do
is apply the definition of “punishment” used for Eighth
Amendment purposes tc thie law at hand.

When the provisicn’s text and structure are considered,
and precedent is consulted, it becomes obvious that
Section 241 is ot intended as a punishment. The majority
disregards these sources, choosing instead to rely on the
text of tha Readmission Act—which ironically was meant
to recognize the very authority this court now repudiates.
Punitive intent cannot be found on these facts.’

9. The majority forbears analysis of the second prong of the
test—whether the provision is so punitive as to negate the state’s
intention. I need not address that prong either. But I found no
compelling arguments from the plaintiffs as to why Section 241
ought to be considered “punishment.”
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The majority seemingly establishes a categorical
rule that permanent felon disenfranchisement is cruel
and unusual punishment. True, there is a passing
mention that Mississippi’s law is unconstitutional “as
applied to Plaintiffs and their class.” But the majority
opinion immediately proceeds to apply the test used to
determine whether a punishment is categorically cruel
and unusual. See United States v. Farrsr, 876 F.3d 702,
717 (5th Cir. 2017). And its language and reasoning are
hardly constrained to the facts of the case.

If courts were allowed to interpret “cruel and unusual”
in line with the original meaining of those terms, there is no
question that felon diseniranchisement would be neither
cruel nor unusual. But in Trop, the Supreme Court held
that the “Amendment must draw its meaning from the
evolving standards of decency that mark the progress of a
maturing sociecy.” 356 U.S. at 101, 78 S. Ct. at 598. In cases
involving categorical rules against a type of punishment,
this invalves two steps. First, courts consider “objective
indicia of society’s standards, as expressed in legislative
enactments and state practice, to determine whether there
is a national consensus against the sentencing practice at
issue.” Grahamv. Florida, 560 U.S. 48, 61, 130 S. Ct. 2011,
2022, 176 L. Ed. 2d 825 (2010) (quotation marks omitted),
as modified (July 6, 2010). Second, courts “determine, in
the exercise of our own independent judgment, whether
[the practice] is a disproportionate punishment.” Roper
v. Stmmons, 543 U.S. 551, 564, 125 S. Ct. 1183, 1192, 161
L. Ed. 2d 1 (2005). This assessment includes consideration
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of “the severity of the punishment in question,” “the
culpability of the offenders at issue in light of their crimes
and characteristics,” and “whether the challenged . . .
practice serves legitimate penological goals.” Graham,
560 U.S. at 67.

In applying this line of cases, the majority stretches
precedent beyond the breaking point. As this court has
recognized, categorical analysis has only been used to
declare a narrow and well-defined range ot punishments
cruel and unusual. “The [Supreme] Corirt has undertaken
categorical analysis only for death-penalty cases and
those involving juvenile offend<i's sentenced to life-
without-parole.” Farrar, 876 F.3d at 717.1° The ability to
vote, though assuredly impartant, is in no way analogous
to death or a minor’s lif= imprisonment. In fact, courts
have uniformly refused to extend the compass of “cruel
and unusual” punishments beyond the Supreme Court’s
rulings. Id. (stating it “would be improper to undertake a
categorical analysis” where the court “never established
a categorical rule prohibiting” a practice). Deprivation of
the right to vote is not the kind of interest that this narrow
category of cases is meant to protect.

10. See also United States v. Cobler, 748 F.3d 570, 580-81
(4th Cir. 2014) (“The present case involves neither a sentence
of death nor a sentence of life imprisonment without parole for
a juvenile offender, the only two contexts in which the Supreme
Court categorically has deemed sentences unconstitutionally
disproportionate.”); United States v. Walker, 506 F. App’x 482,
489 (6th Cir. 2012) (finding categorical analysis “does not apply in
cases where the defendant receives a sentence that is ‘less severe’
than a life sentence.”).
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In addition, applying categorical analysis here leads
to endless confusions. The problems begin when the
majority attempts to identify a “national consensus”
against permanent felon disenfranchisement using the
“objective indicia” of state laws on the subject. Graham,
560 U.S. at 61, 130 S. Ct. at 2022. And the unsuitability
of categorical analysis becomes even clearer once the
majority proceeds to find Section 241 unconstitutional in
its “independent judgment.” Id.

Because no two states share the same voting laws, it
is not hard to find a “national consensus” against any one
state’s practices. As the majority’s appendix illustrates,
a few states always or usually allow voting during
incarceration. Some states ailow felons to vote after their
release. Some allow voting after they complete a prison
term, probation, and parole. Some require felons to first
pay all owed fines and restitution. Some have statutorily
defined waitirig periods. And some, like Mississippi,
permanently disenfranchise felons. Moreover, this list
does not even begin to delve into the intricacies of these
laws, such as which felonies they cover and the procedures
for the restoration of voting rights. A reasonably clever
lawyer could find a dozen ways to divvy up states and
find a national consensus against any particular practice.

Evenworse, the majority opinion fails to offer a defensible
bright line. If the importance of voting rights makes
Section 241 cruel and unusual, then why would any form of
post-incarceration disenfranchisement be constitutional?
For that matter, why would disenfranchisement during
incarceration be constitutional? To point to the length
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of the disenfranchisement does not resolve the matter,
because in the vast majority of states, a felon can be
incarcerated for life—and thereby forfeit, for life, his
right to vote.

In an effort to avoid some of these problems, the
majority does not quite hold that Mississippi can never
permanently disenfranchise a felon. So long as a felon is
serving time in prison, the court implies, it is permissible
to strip his right to vote. Accordingly, net only may the
person be disenfranchised for life due to a life prison
term, but the death sentence carries the same result.
The panel admits theirs is an “odd” result, in holding that
disenfranchisement violates the Fighth Amendment when
neither life imprisonment nai capital punishment does so.

The better term, in my view, would be “incoherent.”
According to the majority’s reasoning, a state can sentence
rapists to life in prison, meaning they can never vote—but
if they are spared and eventually released, they must be
allowed to vote. A state can execute murderers, but it
may not keep them from voting if they are released from
prison. In other words, permanent disenfranchisement
is fine—so long as it is accompanied by a life sentence or
death. But how could adding these sanctions make the
loss of voting rights less cruel or unusual? The majority
has no credible explanation why the Eighth Amendment
permits the harsher outcome yet prohibits the milder.

The argument that criminals who served their
prison sentences have paid their debt to society offers no
analytical safe harbor. The consequences of committing
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a felony rarely end at the prison walls. Many felons are
subject to considerable limits on their freedom to move
about and work during probation. Sexual offenders are
often required to register for the protection of those
around them. Cf. Smith v. Doe, 538 U.S. 84, 90, 123
S. Ct. 1140, 1145, 155 L. Ed. 2d 164 (2003) (finding such
requirements nonpenal). Those with a criminal history
are often obliged to report it to potential employers. They
may be barred from some occupations entirely, including
some forms of public office. Felons may nst legally possess
firearms. Completing a prison sentence does not entitle
felons to all the rights they previcusiy possessed.!

Because Section 241, rightly interpreted, does not
impose a punishment, and because applying categorical
analysis in this case is unprecedented and illogieal, it
is unnecessary to address the majority’s exercise of
“independent judgment” in detail. Instead, I will merely
note that the majority’s discussion of “severity” illustrates
the flaws in its approach. As already discussed, categorical
analysis is ineant for punishments of the highest severity—
executinn or life imprisonment. Farrar, 876 F.3d at 717.
Whatever its merits, disenfranchisement of felons is not
of the same degree. The majority rightly extols the role of

11. Of course, the majority’s “paid their debt to society”
reasoning would provide fodder for a wealth of Eighth Amendment-
based litigation challenging these additional adverse consequences
of felon status. That situation would turn the alleged constitutional
uniqueness of the plaintiff’s First Amendment right to vote
into a general weapon against state criminal justice policies.
The prohibition on “cruel and unusual punishments” would be
effectively mutated into a “harmful and unfair” provision.
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voting in a democratic society, but it cannot cite a single
case to accord with its conclusion that disenfranchisement
rises to the level of cruel and unusual punishment. The
majority’s conclusion, in short, is the product of judicial
willfulness, not judgment. Cf. THE FEDERALIST No. 78, at
405 (Alexander Hamilton) (George W. Carey & James
McClellan, Eds., 2001). And the majority essentially
gives away the game when it questions the “marginal
deterrent effect the prospect of losing the {ranchise has
when a person committing a felony alrcady faces the
more immediate sanction of criminal confinement.”’? The
other factors—the culpability of the plaintiffs and the
penological goals of the law—axre equally inapplicable
where the law at issue does not.impose a punishment at all.

iv.

Today’s ruling disregards text, precedent, and
common sense ta secure its preferred outcome. This end-
justifies-means analysis has no place in constitutional law.
I respectfuiiy dissent.

12. The majority also turns the plaintiffs’ burden of proof
upside-down by charging the defendants with failing to present
evidence of a deterrent effect on felons.
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ORDER

Plaintiffs seek an order restoring the voting rights
of convicted felons in Mississippi. The parties have all
moved for summary judgment, contending that there are
no disputed facts. [63, 65, 66, 74]. As discussed more fully
below, both the United States Supreme Court and the
Fifth Circuit Court of Appeals have rejected Plaintiffs’
pivotal legal arguments as to article XII, section 241 of the
Mississippi Constitution. While those cotits may be free
to reassess their prior rulings, the precedent is binding
at the district-court level. For that and other reasons,
Plaintiffs’ motions [65, 74] are denied and Defendant’s
motions [63, 66] are granted a3 to disenfranchisement
under section 241. As to section 253, which restores the
right to vote, the Court finds the relevant motions [65, 66]
should be denied.

I. Facts and Prccedural History

Two groups of convicted felons filed separate suits
seeking {0 regain the right to vote. The lead plaintiffs in
those cases were Roy Harness and Dennis Hopkins. The
Court consolidated the cases on June 28, 2018, and then
certified a class action on February 26, 2019.

Plaintiffs challenge two sections of article XII of
the Mississippi Constitution--sections 241 and 253.
Section 241 provides that individuals who have been
“convicted of murder, rape, bribery, theft, arson, obtaining
money or goods under false pretense, perjury, forgery,
embezzlement[,] or bigamy” are ineligible to vote. And
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section 253 allows the legislature to restore an individual’s
suffrage by “a two-thirds vote of both houses, of all
members elected.”

The Harness Plaintiffs focus their complaint on
section 241, arguing that it violates the Fourteenth and
Fifteenth Amendments because the disenfranchising
crimes that remain from the section’s 1890 version were
adopted to suppress black voters. Harness Am. Compl. [19]
at 19-20. They seek declaratory relief enjoining Secretary
of State Delbert Hosemann from taking any steps that
would prevent voting by Mississippians convicted of
bribery, theft, arson, obtaining money or goods under false
pretense, perjury, forgery. embezzlement, and bigamy.
Id. at 21.

The Hopkins Fiaintiffs challenge both sections
241 and 253 and take a different approach. They say
lifetime disenfranchisement (section 241) violates the
Eighth Amendment’s prohibition against eruel and
unusual punishment and exceeds § 2 of the Fourteenth
Amendment, which allows states to merely “abridge” a
felon’s voting rights. Hopkins Compl. [1] at 4-5 (filed in
3:18-CV-188-DPJ-FKB). As to section 253 (the restoration
provision), the Hopkins Plaintiffs argue that it violates
both the First Amendment, by hampering political
expression, and the Equal Protection Clause, because it is
arbitrary and was enacted with discriminatory intent. /d.

1. The Harness Plaintiffs do not challenge disqualification
based on murder and rape convictions. Id. at 2.
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II. Summary Judgment Standard

Each party seeks summary judgment. That relief is
warranted under Federal Rule of Civil Procedure 56(a)
when evidence reveals no genuine dispute regarding
any material fact and that the moving party is entitled
to judgment as a matter of law. The rule “mandstes the
entry of summary judgment, after adequate time for
discovery and upon motion, against a party who fails to
make a showing sufficient to establish tlie existence of
an element essential to that party’s case, and on which
that party will bear the burden of pioof at trial.” Celotex
Corp. v. Catrett, 477 U.S. 317, 322,106 S. Ct. 2548, 91 L.
Ed. 2d 265 (1986).

The party moving for sammary judgment “bears the
initial responsibility of informing the district court of the
basis for its motion; and identifying those portions of [the
record] which it believes demonstrate the absence of a
genuine issue of material fact.” Id. at 323. The nonmoving
party mustthen “go beyond the pleadings” and “designate
‘specific iacts showing that there is a genuine issue for
trial.” Id. at 324 (citation omitted). In reviewing the
evidence, factual controversies are to be resolved in favor
of the nonmovant, “but only when . . . both parties have
submitted evidence of contradictory facts.” Little v. Liquid
Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).
When such contradictory facts exist, the court may “not
make credibility determinations or weigh the evidence.”
Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133,
150, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000). Conclusory
allegations, speculation, unsubstantiated assertions, and
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legalistic arguments have never constituted an adequate
substitute for specific facts showing a genuine issue for
trial. TIG Ins. Co. v. Sedgwick James of Wash., 276 F.3d
754, 759 (5th Cir. 2002); Little, 37 F.3d at 1075; SEC .
Recile, 10 F.3d 1093, 1097 (5th Cir. 1993).

II1. Article III Standing and Eleventh Amendment
Immunity

In his motions for summary judginent, Hosemann
first raises concerns over Article III standing and
Eleventh Amendment immunity. Under both approaches,
Hosemann questions his connection to sections 241 and
253. As to section 241, he insists that local election officials
have the duty and authority to register, refuse, and purge
voters. And as to sectior 253, he maintains that only the
legislature can act to restore voting rights.?

A. Legal Standards

To ectablish an Article III case or controversy,
Plaintifts must show: (1) they have suffered an “injury in
fact,” (2) there is a “causal connection between the injury
and the conduct complained of,” and (3) “the injury will be
‘redressed by a favorable decision.” Lujan v. Defenders

2. While Article III standing and Eleventh Amendment
immunity are distinct concepts, there is significant overlap. See
Hopkins Resp. Mem. [78] at 20-21 (citing Awr Evac EMS, Inc. v.
Tex., Dep’t of Ins., Div. of Workers’ Comp., 851 F.3d 507, 520 (5th
Cir. 2017)); see also Def’s Rebuttal [86] at 5 (stating “plaintiff’s
[s]ection 241 claims against the Secretary fail under Article III and/
or the Eleventh Amendment”).
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of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 119 L.
Ed. 2d 351 (1992) (quoting Simon v. E. Ky. Welfare Rights
Org., 426 U.S. 26, 38, 96 S. Ct. 1917, 48 L. Ed. 2d 450
(1976)). “The party invoking federal jurisdiction bears
the burden of establishing these elements.” Id. at 561.
Hosemann concedes that Plaintiffs meet the first element
but says they cannot establish a causal connection or
redressability. See Rivera v. Wyeth-Ayerst Labs., 283 F.3d
315, 319 (5th Cir. 2002) (noting that a failure to establish
any one element deprives the court of jurisdiction).

In addition, Hosemann asserts Lleventh Amendment
immunity and argues that the Ex parte Young exception
is inapplicable. 209 U.S. 123, 28 3. Ct. 441, 52 L. Ed. 714
(1908). Under Ex parte Yourg, a state officer can be sued
in federal court despite the Eleventh Amendment, if that
officer has ““some conuection with the enforcement of the
act’ in question or [is! ‘specially charged with the duty to
enforce the statute and [is] threatening to exercise that
duty.” Okpalc®i v. Foster, 244 F.3d 405, 414-15 (5th Cir.
2001) (quoting Ex parte Young, 209 U.S. at 157, 158). With
these standards in mind, the Court considers sections 241
and 253 separately.

B. Section 241

Hosemann says he does not enforce section 241,
does not investigate or prosecute violations of election
laws, does not supervise local election officials, lacks the
authority to prohibit felons from registering to vote, and
has no duty to remove felons from the voter rolls. Def.’s
Mem. [64] at 6. But Plaintiffs argue that Hosemann’s
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responsibilities under state law — particularly the
administration of the computerized Statewide Elections
Management System (“SEMS”)—and his designation as
the state’s chief election officer under the National Voter
Registration Act of 1993 (“NVRA”) provide enough basis
for Article III standing and trigger the Ex parte Young
exception to Eleventh Amendment immunity.

Under state statute, “[t]he circuit clerk of each
county is authorized and directed to pirepare and keep
in his or her office a full and complete iist . . . of persons
convicted of voter fraud or of any crime listed in Section
241, Mississippi Constitution of i890.” Miss. Code § 23-
15-151 . But the statute goes on to provide that a list of
persons convicted of a disenfranchising crime “shall also
be entered into [SEMS] on a quarterly basis.” Id. SEMS
is maintained by the Secretary of State and is considered
“the official record of registered voters in every county of
the state.” Id. § 23-15-165(1).

Hosemann explains that “the Administrative Office of
Courts provides data regarding criminal convictions which
is filtered to only include individuals with a conviction of a
disenfranchising crime before being loaded into [SEMS].”
Hosemann Resp. to Hopkins Interrogs. [63-1] at 44. Then
SEMS “provides potential match reporting regarding
individuals convicted of a disenfranchising crime and
county election officials are trained to only take action
upon review of a final sentencing order entered by a
court.” Id. at 49. That training is provided by Hosemann.
See id. at 48 (“The Secretary of State provides training
annually to county election commissioners regarding
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voter roll maintenance in accordance with Mississippi
law and the National Voter Registration Act.”); see
also Miss. Code § 23-15-211(4) (stating Hosemann is
responsible for conducting and sponsoring an “elections
seminar” attended by county election commissioners). In
other words, Hosemann receives information regarding
disenfranchising convictions, adds that information to
SEMS, and trains county officials on the next step.

In addition, Hosemann is Mississippi’s *‘chief election
officer” for purposes of the NVRA, Miss. Code § 23-15-
211.1(1), and has “the power and duty to gather sufficient
information concerning voting in elections in this state,”
1d. § 23-15-211.1(2); see also 52 11.5.C. § 20509 (“Each State
shall designate a State officer or employee as the chief
State election official to e responsible for coordination
of State responsibilities under this chapter.”). And while
this civil action is not rooted in the NVRA, several courts
have held that the designation of “chief election officer”
militates in favor of finding Article III standing in various
election-lavw contexts. See OCA-Greater Hous. v. Texas,
867 F.3d 604, 613-14 (5th Cir. 2017) (finding Article 111
standing, noting that the statute at issue applied to every
election, and observing that the Texas Secretary of State
was the chief election officer of the state); Scott v. Schedler,
771 F.3d 831, 838-39 (5th Cir. 2014) (finding Article I1I
standing and noting the Secretary of State was the chief
election officer under the NVRA); Voting for Am., Inc.
v. Andrade, 888 F. Supp. 2d 816, 828-29, 832 (S.D. Tex.
2012) (Costa, J.) (denying Secretary’s motion to dismiss
for lack of standing and noting that her “argument is at
odds with numerous cases in which plaintiffs have sued
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secretaries of state when challenging voter registration
laws even though states commonly delegate voter
registration responsibilities to county officials”), rev'd
on other grounds, 7132 F.3d 382; see also United States v.
Missouri, 535 F.3d 844, 846 n.1 (8th Cir. 2008) (finding
that the Missouri Secretary of State was the proper party
to be sued under the NVRA even though enforcement
power was delegated to local officials); Madera . Detzner,
325 F. Supp. 3d 1269, 1276 (N.D. Fla. 201i8) (noting the
Secretary of State was Florida’s chief elcction officer and
“[t]his statutory job description is not window dressing”).?

Based on these duties, Piaintiffs’ injuries are
sufficiently traceable to and redressable by Hosemann to
establish Article III standing. While he may not be the
only step in disenfranchising a voter, he certainly plays
a crucial role in the process. Compare K.P. v. LeBlanc,
627 F.3d 115, 123 {(6th Cir. 2010) (finding redressability
was met even though the defendant was “far from the sole
participant in the application of the challenged statute”),
with Okpalobt, 244 F.3d at 427 (finding no standing where
the state officers did not have “any duty or ability to do
anything” in connection with the law at issue (emphasis
added)).

Likewise, for purposes of Eleventh Amendment
immunity, Hosemann has “some connection” with
enforcement of section 241, particularly in his role
as chief election officer and administrator of SEMS.

3. Hosemann also serves on the three-person State Board of
Election Commissioners alongside the Governor and the Attorney
General. Miss. Code § 23-15-211(1).
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Ex parte Young, 209 U.S. at 157; see Mo. Prot. & Advocacy
Servs., Inc. v. Carnahan, 499 F.3d 803, 807 (8th Cir.
2007) (denying immunity in action challenging voter
disqualification as “incapacitated” and noting that while
local election officials had authority to register voters,
the Secretary of State was charged with providing local
officials of individuals deemed incapacitated); Libertarian
Party of Ky. v. Grimes, 164 F. Supp. 3d 945, 956 (E.D. Ky.
2016) (finding Ex parte Young exception applied where
Secretary of State provided training to ecinty clerks and
therefore had “some control over the rerpetuation of the
ballot access regime the [p]laintiffs chiallenge[d]”).*

C. Section 253

Section 253 presents a much closer question. It
provides: “The Legislature may, by a two-thirds vote of
both houses, of all members elected, restore the right of
suffrage to any person disqualified by reason of crime; but
the reasons therefor shall be spread upon the journals,
and the vot=shall be by yeas and nays.” Miss. Const. art.
XII, § 252 The Hopkins Plaintiffs ask the Court to “[i]ssue
a class-wide judgment declaring that the inherently

4. Hosemann relies in part on McLaughlin v. City of
Canton, where Judge Henry T. Wingate considered criminal
disenfranchisement and held that the Secretary of State was “not
a proper party.” 947 F. Supp. 954, 965 (S.D. Miss. 1995). But that
case was decided before Mississippi revised its election laws and
designated the Secretary of State as the chief election officer. See
2000 Miss. Laws 430 [77-13] (designating the Secretary of State as
the chief election officer); 2004 Miss. Laws 305 [77-14] (implementing
a statewide centralized voting system).
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arbitrary and racially discriminatory legislative process
for the restoration of voting rights established by the
suffrage bill provision of the Mississippi Constitution
violates the Equal Protection Clause of the Fourteenth
Amendment, as well as the First Amendment.” Hopkins
Compl. [1] at 47.

Hosemann says he has no connection to or role in the
restoration process: he is not a member of the legislature,
he does not introduce suffrage bills, and he does not vote
on such bills. See Miss. Const. art. XII, § 253; see also
Hopkins Compl. [1] at 20 (flow chart detailing restoration
process); Hosemann Resp. te tiopkins Interrogs. [63-
1] at 53. He therefore denies a causal connection or
redressability.

But as noted above, Hosemann is the state’s chief
election officer and maintains SEMS, which would
presumably ke involved in one of the final steps in
returning a convicted felon to the voting rolls after he
or she successfully files a section 253 petition. Though
somewhat distinguishable, the Fifth Circuit faced a
similar question in OCA-Greater Houston, holding:

unlike in Okpalobi, where the defendants had
no “enforcement connection with the challenged
statute,” the Texas Secretary of State is
the chief election officer of the state and is
instructed by statute to obtain and maintain
uniformity in the application, operation, and
interpretation of this code and of the election
laws outside this code. We are satisfied that
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OCA has met its burden under Lujan to
show that its injury is fairly traceable to and
redressable by the defendants.

867 F.3d at 613-14 (quoting Okpalobi, 244 F.3d at 427 n.5)
(additional quotation marks and footnotes omitted). To
be sure, Hosemann’s role in section 253 is slight; but he
does have “‘some connection with the enforcement of the
act’ in question.” Morris v. Livingston, 739 §.3d 740, 746
(6th Cir. 2014) (quoting Okpalobi, 244 F.3d at 414-15). The
Hopkins Plaintiffs have minimally demoristrated standing
and a basis for an Kx parte Young claim against Hosemann
challenging section 253.

IV. Section 241 Merits Analysis

While both the Harness and Hopkins Plaintiffs
challenge section 241, they pursue different theories. As
such, the Court will consider the claims separately.

A. Harness Plaintiffs

Section 241 was adopted in 1890 and disenfranchised
citizens found guilty of “bribery, burglary, theft, arson,
obtaining money or goods under false pretenses, perjury,
forgery, embezzlement[,] [and] bigamy.” Harness Am.
Compl. [19] at 5. The section was amended in 1950 to
remove burglary and again in 1968 to add rape and
murder as disenfranchising crimes. Id. at 2. The Harness
Plaintiffs take no issue with preventing convicted
rapists and murderers from voting. Id. But they say
disenfranchisement based on the other crimes carried
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forward from the 1890 version violates the Fourteenth
and Fifteenth Amendments because those crimes were
selected to suppress black voters. Id. at 20.

To begin, the United States Supreme Court has
expressly held that § 2 of the Fourteenth Amendment
affirmatively allows states to deny suffrage to convicted
felons. Richardson v. Ramarez, 418 U.S. 24, 54,94 S. Ct.
2655, 41 L. Ed. 2d 551 (1974). That does not, however,
mean states are free to deny that right fer discriminatory
reasons. The Supreme Court considered that issue in
Humnterv. Underwood, where the Court set out a burden-
shifting test to determine whether Alabama’s felon-
disenfranchisement laws viclated the Equal Protection
Clause. 471 U.S. 222, 227-28, 105 S. Ct. 1916, 85 L. Ed.
2d 222 (1985).

Under the Hunter test, a plaintiff must show that
the law’s original enactment was motived by race
discrimination and that the law continues to have that
effect. Id. at 233; see also id. at 227-28. If the plaintiff
makes those showings, “the burden shifts to the law’s
defenders to demonstrate that the law would have been
enacted without” a racially diseriminatory motive. Id. at
228.

But Hunter left a caveat when it declined to decide
“whether [Alabama’s disenfranchisement law] would
be valid if enacted today without any impermissible
motivation . . ..” Hunter, 471 U.S. at 233. Based on that
language, the Fifth Circuit has held that “substantial,
race-neutral alterations in an old unconstitutional law
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may remove the discriminatory taint.” Veasey v. Abbott,
888 F.3d 792, 802 (5th Cir. 2018) (citation omitted). And
it has applied that rule to section 241.

In Cotton v. Fordice, the court observed that
Mississippi twice re-enacted section 241 after original
adoption:

Section 241, as enacted in 1890, was amended
in 1950, removing “burglary” fron: the list
of disenfranchising crimes. Then, in 1968,
the state broadened the provision by adding
“murder” and “rape”—-crimes historically
excluded from the list because they were not
considered “black” erimes. Amending § 241 was
a deliberative process. Both houses of the state
legislature had to approve the amendment by a
two-thirds vote. The Mississippi Secretary of
State was then required to publish a full-text
version of § 241, as revised, at least two weeks
before the popular election. See Miss. Code
Ann:§ 4211 (1942); H. Con. Res. 10 (Miss. 1950);
H. Con. R. 5 (Miss. 1968). Finally, a majority of
the voters had to approve the entire provision,
including the revision. Because Mississippi’s
procedure resulted both in 1950 and in 1968
in a re-enactment of § 241, each amendment
superseded the previous provision and removed
the discriminatory taint associated with the
original version.

157 F.3d 388, 391 (5th Cir. 1998). The Fifth Circuit
concluded that these amendments fell within the exception
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Humnter “left open,” id. at 391, and therefore “Humnter does
not condemn § 241,” id. at 392.

As discussed next, the Harness Plaintiffs urge the
Court to ignore Cotton because — according to them—it
was based on an incomplete record, was wrongly decided,
and has been at least tacitly overruled by the United
States Supreme Court.

1. The Record Evidence

According to the Harness Pigintiffs, the pro se
plaintiffs in Cotton were ill-equipped to create a record
regarding the votes in 1950 ana 1968, so the Fifth Circuit
failed to consider a complete picture. Pls. Mem. [82] at 14.
They suggest, for instance, that the Fifth Circuit did not
see the ballot language in 1950 and 1968. Id. As a result,
Plaintiffs say the court failed to consider that neither the
legislature nor the electorate were allowed to “vote[ ] on
whether to retain or remove the other erimes on the 1890
list. Thus, the voters in 1950 and 1968 did not have to
approve the entire list of disenfranchising crimes in Section
241 and were not given the option to do so.” Id. at 13.

This argument goes only so far. True enough, the
ballot language was not in the Cotton appellate record.
But neither the Cotton plaintiffs nor the state mentioned
the 1950 and 1968 votes in their appellate briefs. See Pls.’
Mem. [75] at 12-13. Instead, the Fifth Circuit raised those
re-enactments sua sponte. And the only way the Fifth
Circuit would have been aware of the 1950 and 1968 re-
enactments is if it researched the legislative history on its
own. Indeed Cotton cites that history. See 157 F.3d at 391.
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Substantively, the Fifth Circuit’s description of what
happened in those years shows that it read the ballot
language Plaintiffs now cite. In 1950, the ballot removing
burglary from the disenfranchising offenses read as
follows:

Section 241. Every inhabitant of this state,
except idiots, insane persons and Indians not
taxed, who is a citizen of the United States of
America, twenty-one years old and upwards,
who has resided in this state for two years,
and one year in the election dictrict, or in the
incorporated city or town in which he offers
vote, and who is duly registered as provided in
this article, and who has never been convicted
of bribery, theft, arson, obtaining money or
goods under false pretense, perjury, forgery,
embezzlement or bigamy, and who has paid
on or before the first day of February of the
year in which he shall offer to vote, all poll
taxes which may have been legally required of
him; and which he has had an opportunity of
paying according to law, for the two preceding
years, and who shall produce to the officers
holding the election satisfactory evidence that
he has paid such taxes, is declared to be a
qualified elector; but any minster of the gospel
in charge of an organized church, or his wife
legally residing with him, shall be entitled to
vote after six months’ residence in the election
district, incorporated city or town, if otherwise
qualified.
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Adopted by the House of Representatives,
January 26, 1950.

Adopted by the Senate, February 10, 1950.
For Amendment.........ccooveeevvreeeceeeicinerecnnnenn. ()
Against Amendment ..........cccoeeeeieeeneeniiiniien. ()

1950 Ballot [74-6] at 1. Similarly, the 1968 ballot that added
rape and murder read, in relevant part, as follow:

Section 241. Every inhabitant of this State,
except idiots and insane persons, who is a citizen
of the United States of America, twenty-one
(21) years old and upwards, who has resided in
this State for cne (1) year, and for one (1) year
in the county in which he offers to vote, and for
six (6) menths in the election precincet or in the
incorperated city of town in which he offers to
vote, and who is duly registered as provided in
this article, and who has never been convicted
of murder, rape, bribery, theft, arson, obtaining
money or goods under false pretense, perjury,
forgery, embezzlement or bigamy, is declared
to be a qualified elector.”

ADOPTED BY HOUSE OF
REPRESENTATIVES: March 25, 1968.

ADOPTED BY SENATE: March 25, 1968.



175a

Appendix C

For Amendment..........ccooovvuveeeeevvvnneeeeeescnnnene. ()
Against Amendment .........cccceeevieeevieeecieennnenn. ()
1968 Ballot [74-8] at 1.

This language mirrors the Fifth Circuit’s description
of the ballots. As quoted more fully above, the court
recognized that “a majority of the voters had to approve
the entire provision, including the revision.” Cotton, 157
F.3d at 391 (emphasis added). There is simply no hint that
the court mistakenly believed voters did anything other
than vote up or down on “the entire provision.” Id. Nor
does it appear that the court thought voters were asked to
“vote[ ] on whether to retain or remove the other crimes
on the 1890 list.” Pls.” Mein. [82] at 13. Finally, the fact
that the ballot language did not allow individual votes on
the original erimes does not diminish Cotton’s conclusion
that the final ballct ianguage resulted from “a deliberative
process.” Cotton, 157 F.3d at 391.

That, does not, however, end the analysis because
Cotton itself contains another caveat. While the Fifth
Circuit found that the 1950 and 1968 amendments
removed the racial taint from the 1890 enactment, it
noted that the section would remain unconstitutional “if
the [1950 and 1968] amendments were adopted out of
a desire to discriminate against blacks.” Id. at 392. On
this issue, Plaintiffs again say they have created a better
record. Although they offer no direct proof of intent, they
circumstantially note the racial demographies in 1950 and
1968; Mississippi’s sad history of racial strife, especially
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around those dates; and other unconstitutional legislation
passed in or around those years. Pls.” Mem. [82] at 16-17.

Although the Fifth Circuit did not mention this well-
known history in Cotton, the court was persuaded by the
fact that both amendments made changes that cut against
stereotypical notions about which disqualifyitg crimes
would hinder black votes. Cotton, 157 F.3d at 391. The
court found those facts sufficient to hold-—as a matter
of law—that the current version of section 241 comports
with equal protection. Id. at 392.

The Fifth Circuit has not “bandoned that holding.
Just last year, the court cited Cotton in Veasey v. Abbott,
a case upholding a Texas vating law. 888 F.3d 792, 802 (5th
Cir. 2018). Though he dissented, Judge James E. Graves,
Jr., explored Cotton in greater depth than the majority
opinion, explainirig why the 1950 and 1968 votes severed
the original racist intent. Id. at 821 (Graves, J., dissenting).
As he noted, the changes resulted from a “deliberative
process”; the votes occurred “sixty and seventy-eight
years, respectively, after [section 241] was first enacted”,
and the amendments cut against notions of what were
“commonly considered to be ‘black’ crimes.” Id.

While it is somewhat unusual for an appellate court
to raise a factual issue sua sponte and then decide it as a
matter of law, that is what happened in Cotton. The Court
will not assume the Fifth Circuit failed to fully consider
its holding. As a result, the Harness Plaintiffs are left
arguing that Cotton got it wrong. But even if it did, “[i]t
has been long established that a legally indistinguishable
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decision of [the Fifth Circuit] must be followed by . . .
district courts unless overruled en banc or by the United
States Supreme Court.” Campbell v. Sonat Offshore
Drilling, Inc., 979 F.2d 1115, 1121 n.8 (5th Cir. 1992).

2.  Whether Cotton Was Overruled

The Fifth Circuit has not overruled Cotto, but the
Harness Plaintiffs say the Supreme Court aorogated the
decision in Abbott v. Perez, 138 S. Ct. 2304, 201 L. Ed. 2d
714 (2018). See Pl’s Mem. [75] at 15. Succinctly stated,
they believe the events in 1950 and 1968 failed to remove
the discriminatory intent that existed in 1890 because the
votes merely amended sectior. 241 and did not re-enact
it. Id.

In Perez, the plairtiiits argued that Hunter placed the
burden on Texas to prove its interim redistricting plan
was not diseriminatory. The Supreme Court rejected that
argument noting that Hunter “addressed a very different
situation.” Ferez, 138 S. Ct. at 2325. But in doing so, the
Court ofizred the following synopsis of Hunter:

Humter involved an equal protection challenge
to an article of the Alabama Constitution
adopted in 1901 at a constitutional convention
avowedly dedicated to the establishment of
white supremacy. The article disenfranchised
anyone convicted of any crime on a long list that
included many minor offenses. The court below
found that the article had been adopted with
discriminatory intent, and this Court accepted
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that conclusion. The article was never repealed,
but over the years, the list of disqualifying
offenses had been pruned, and the State argued
that what remained was facially constitutional.
This Court rejected that argument because the
amendments did not alter the intent with which
the article, including the parts that remained,
had been adopted. But the Court specifically
declined to address the question whether the
then-existing version would have -Heen valid
if “[relenacted today.”

Id. (internal citations omitted) (¢mphasis added).

From this quote, the Harness Plaintiffs say the
Court “drew a distinction between” re-enactments and
““amendments that dia not alter the intent.” Pls.” Mem.
[75] at 15 (quoting Perez, 138 S. Ct. at 2325). In other
words, mere arcendments cannot remove discriminatory
taint, whereos re-enactments may. And because Plaintiffs
describe t1:e 1950 and 1968 votes as mere amendments
rather than re-enactments, Perez abrogates Cotton. Id.

This argument has two flaws. First, Mississippians
voted for the “entire provision,” as amended, leading the
Fifth Circuit to conclude that section 241 was “re-enacted.”
Cotton, 157 F.3d at 391-92); see also Veasey, 888 F.3d at 821
(Graves, J. dissenting). Second, and more substantively,
when the Perez Court summarized Hunter and described
“amendments” to Alabama’s disenfranchisement laws,
it was not attempting to distinguish between voluntary
amendments and re-enactments because there were no
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voluntary amendments in Hunter, 138 S. Ct. at 2325.
Instead, the so-called “amendments” occurred when
the offending Alabama statutes were “struck down
by the courts.” Hunter, 471 U.S. at 233. Significantly,
Cotton references this very distinction when declining
to follow Hunter. As the Fifth Circuit noted, “the voters
of Mississippi willingly broadened [section] 241 through
the constitutional amendment process” which miade those
changes “fundamentally different” from the judicial
pruning that occurred in Hunter. Cottow, 157 F.3d at
391 n.8 (characterizing alterations by iudicial process as
“involuntary’ amendments”). And hecause Perez does not
“directly conflict[ ]” with Cotton, Cotton still controls at
the district-court level. Alvarez v. City of Brownsuville,
904 F.3d 382, 398 (5th Cir. 2(18).

3. The Election Law Reform Task Force

The history of section 241 does not stop in 1968. Even
assuming Plaintiffs are correct as to the 1950 and 1968
votes, the state revisited section 241 in the mid-1980s.
Starting in 1984, Secretary of State Dick Molpus, a
democrat, assembled a bipartisan, biracial Election Law
Reform Task Force (the “Task Force”) to review and
revise the state’s election laws. The Task Force included
members of the legislature, executive-branch officials,
circuit clerks, local election commissioners, and members
of the public. Def’s Evidentiary Submissions [63-2] at
106-07 (outlining purpose); id. at 111-13 (listing members).
And the Task Force held public hearings throughout
the state, met with representatives of the United States
Justice Department, and received written feedback from
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organizations and individuals. Id. at 114 (noting plans for
public hearings); id. at 203 (noting meeting with members
of the Voting Rights Section of the U.S. Department of
Justice); id. at 115-95.

Significantly, the Task Force expressly considered
criminal disenfranchisement and whether t¢ expand
the list of crimes, amend section 241, or lcave the law
“as is.” Id. at 212 (Election Law Reform Task Force-
Summary of Action). In the final report, “{i]Jt was decided
that [the] present law dealing with disenfranchisement
of electors for the commission of certain erimes should
be left as is. There was discussion as to the need for a
constitutional amendment to change the law to include as
disenfranchising crimes aii felonies.” Id.

The state legisiature responded to the report
by forming its cwn committees, issuing reports, and
proposing legisiation. Id. at 216-57. Prior to the 1986
Regular Sesgion, the House committee, in conjunction
with its Senate counterpart, issued a formal report, which
proposed changes to section 241 and an effectuating
constitutional amendment. Id. at 216-51. Specifically,
as to disenfranchisement, the legislative committee
recommended:

13. Disenfranchisement of felons

The committee recommends that any person
convicted of any felony in this state, in another
state or under federal statute, excluding the
crim of manslaughter and felonious violations
of the Internal Revenue Code, shall not be
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permitted to register to vote, or to vote; and if
registered the felon’s name shall be removed
from the registration rolls. Upon completion of
his prison sentence, including any probationary
period, the felon will be eligible to register to
vote upon presenting to his county registrar
certifiable documentation that the sentence hias
been discharged.

Id. at 239-40.

Following the report, legislators introduced 1986
Senate Bill 2234 (“S.B. 2234”), which would have included
the recommended language broadening section 241 to all
felonies except manslaughter and tax violations. Id. at
255, 257 (Proposed House Amendment to Senate Bill No.
2234). But those changes did not survive the legislative
process and were cut from the bill that passed the 1986
legislative sessicn . Id. at 259-62. Instead, the legislature
adopted the Task Force’s recommendation and opted
to keep the original list of crimes from section 241 and
amend ti.e Mississippi Code to make it consistent with
section 241. Id. at 260; see also Miss. Code § 23-15-11
(identifying qualified voters as those who have “never been
convicted of vote fraud or of any crime listed in Section
241, Mississippi Constitution of 1890” (emphasis added)).
The legislation passed 118-3 in the House and 51-1 in the
Senate. Def’s Evidentiary Submission [63-2] at 263. It
was then precleared by the Department of Justice under
Section 5 of the Voting Rights Act.
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There is no argument or evidence that either the Task
Force or the legislature was tainted with racial animus
or by a desire to perpetuate a racially motivated voting
scheme. So, according to Hosemann, if the burden shifts to
him under Hunter, he has demonstrated that section 241
“would have been enacted without” racial animus. Def.’s
Mem. [64] at 11 (citing Hunter, 471 U.S. at 228).

The Harness Plaintiffs say Hosemarn has not met
that burden for two primary reasons. First, they say the
Mississippi legislature merely amernded the Mississippi
Code “to conform the statute to the Constitution.” Pls.
Mem. [82] at 22. In other words, it did not amend the
offending constitutional provision, which therefore carries
over the discriminatory irtent. They also argue that even
if the legislature considered amending section 241, there
was no statewide vote. Id.

But as diseussed already, the amendment to the
Mississippi Code followed a multi-year, biracial, bipartisan
review cof Mississippi’s election laws that expressly
considered criminal disenfranchisement and whether
section 241 should be amended. At the end, an overwhelming
majority of the legislature decided to leave section 241
alone and instead amend the other election laws to conform
with it. This is not a case like Hunter where the state itself
did nothing to cure the defect, nor was a constitutionally
infirm statute “perpetuated into the future by neutral
official action.” Kirksey v. Board of Supervisors, 554 F.2d
139, 148 (6th Cir. 1977). The unrebutted history shows
the state would have passed section 241 as is without
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racial motivation. Finally, Plaintiffs cite no authority
suggesting that a statewide vote—as opposed to this
thorough representative process—is necessary to remove
the racist taint that attached to section 241 more than 100
years earlier.’

For all the reasons stated in this section, Defendant’s
motion for summary judgment on the Harness Plaintiffs’
section 241 claims is granted.

B. Hopkins Plaintiffs

The Hopkins Plaintiffs challenge section 241 under
the Eighth and Fourteenth Amendments.

1. Fourteentk:t Amendment Equal Protection

Unlike the Harness Plaintiffs, the Hopkins Plaintiffs
offer a non-racial approach to their equal-protection claim.
According to them, section 241 cannot survive strict
serutiny under § 1 of the Fourteenth Amendment because
it is “not niarrowly drawn to address a compelling state
interest using the least drastic means.” Pls.” Mem. [73] at

5. Hosemann does not directly argue that these facts implicate
the Cotton analysis, but perhaps he should have. Cotton was based on
the observation in Hunter that the Court did not consider whether
the law would be valid “if enacted today without any impermissible
motivation.” Hunter, 471 U.S. at 233. In this case, Mississippi voted
to keep section 241 as is and codified the implementing statutes
to conform with it. Thus, “[t]he passage of time and the actions
of intervening parties [appears to have] cut that thread of [racist]
intent.” Veasey, 888 F.3d at 821 (Graves, J., dissenting).
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38 (citing Dunn v. Blumstein, 405 U.S. 330, 337, 342-43,
92 S. Ct. 995, 31 L. Ed. 2d 274 (1972)).

The plaintiffs in Richardson v. Ramirez said the same
thing. 418 U.S. at 27. There, three convicted felons alleged
that California’s constitution—which “disenfranchised
persons convicted of an ‘infamous crime’”—failed the
strict-serutiny test and therefore violated & i’s equal-
protection guarantee. Id. The Supreme Court of California
agreed, id. at 33-34, but the United States Supreme Court
reversed. As the high Court noted, § 2 of the Fourteenth
Amendment acknowledges a state’s right to exclude
convicted felons from the franciise, id. at 55-56.

Section 2 provides a penalty when a state denies or
abridges the right to vete. Edited for clarity, the section
provides:

Representatives shall be apportioned among
the several States according to their respective
numbhers, counting the whole number of persons
in 2ach State . ... But when the right to vote
at any election . . . is denied to any of the male
inhabitants of such State ..., or in any way
abridged, except for participation in rebellion,
or other crime, the basis of representation
therein shall be reduced in the proportion which
the number of such male citizens shall bear to
the whole number of male citizens twenty-one
years of age in such State.

U.S. Const. amend. XIV, § 2 (emphasis added). The
Richardson Court held that because § 2 “affirmative[ly]
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sanction[ed]” a state’s right to deny the franchise based
on a criminal conviction, doing so cannot violate § 1 of that
same amendment. 418 U.S. at 54.

Plaintiffs know Richardson is a problem and try to
distinguish it by offering a different construction of § 2.
According to them, the phrase “other crime” in § 2 1nodifies
only the word “abridged” and not the word “denied.” Pls.
Mem. [73] at 28. So construed, § 2 would recognize a state’s
right to abridge the voting rights of someotie who commits
a crime—i.e., temporarily disenfranchise that person—
but not the right to permanently dei2y the franchise. Id.
Thus, Plaintiffs say strict scrutiny applies to laws—Ilike
Mississippi’s section 241—that deny the franchise based
on a criminal conviction.

Plaintiffs insist that Richardson is not binding because
the Court never considered their textual argument.
But even assuming the Supreme Court overlooked this
alternative construction, its holding is squarely on point.
“[T]he specific holding of the Court was that a state may
deny the franchise to that group of ‘convicted felons who
have completed their sentences and paroles.” Shepherd
v. Trevino, 575 F.2d 1110, 1114 (5th Cir. 1978) (quoting
Richardson, 418 U.S. at 56).

That holding remains binding. And as the Fifth Circuit
stated in Cotton, “Section 2 of the Fourteenth Amendment
does not prohibit states from disenfranchising convicted
felons.” 157 F.3d at 391 (citing Richardson, 418 U.S. at
24, 54). Other circuits have reached the same conclusion.
See Valenti v. Lawson, 889 F.3d 427, 429 (7th Cir. 2018)
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(citing Richardson and stating “it is well established
that Section 2 of the Fourteenth Amendment gives
states the ‘affirmative sanction’ to exclude felons from
the franchise”); Hand v. Scott, 888 F.3d 1206, 1209 (11th
Cir. 2018) (noting the Supreme Court “has held that
‘the exclusion of felons from the vote has an affirmative
sanction in § 2 of the Fourteenth Amendment’” (quoting
Richardson, 418 U.S. at 54)); Hayden v. Pataki, 449
F.3d 305, 315 (2d Cir. 2006) (“The Supreme Court has
ruled that, as a result of [ § 2], felon dis=ufranchisement
provisions are presumptively constitutional.”); Johnson v.
Governor of State of Fla., 405 F.3d 1214, 1225 (11th Cir.
2005) (listing cases, including Richardson, recognizing
“the propriety of excluding feions from the franchise”);
Harvey v. Brewer, 605 F.3d 1067, 1079 (9th Cir. 2010)
(“That is, once a felon is properly disenfranchised a state is
at liberty to keep hini in that status indefinitely and never
revisit that determination.” (citing Richardson, 418 U.S.
at 26-27)). Based on Richardson and Cotton, the Court
must reject Piaintiffs’ argument.®

2. Eighth Amendment Cruel and Unusual
Punishment

The Hopkins Plaintiffs also say section 241 violates
the Eighth Amendment’s prohibition against cruel
and unusual punishment. While they offer a detailed
analysis under that amendment, their argument again

6. Plaintiffs apparently anticipated this holding. See Pls.’
Mem. [73] at 43 (stating that if Court finds Richardson applicable,
“Plaintiffs present these arguments to preserve the issue for
appeal”).
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conflicts with § 2 of the Fourteenth Amendment. Simply
put, it would be internally inconsistent for the Eighth
Amendment to prohibit eriminal disenfranchisement
while § 2 of the Fourteenth Amendment permits it. As
aptly stated by the district court in Farrakhan v. Locke,

Plaintiffs also claim that Washington’s felon
disenfranchisement law violates free speech,
double jeopardy and the prohibition ¢f cruel
and unusual punishment under the First, Fifth,
and Eighth Amendments to the Constitution.
In order to uphold these ciaims against
Defendants’ motion to dismiss, the Court would
have to conclude that the same Constitution that
recognizes felon disenfianchisement under § 2
of the Fourteenth Amendment also prohibits
disenfranchisement under other amendments.
The Court i not inclined to interpret the
Constitutien in this internally inconsistent
manner or to determine that the Supreme
Court’s declaration of the facial validity of
felon disenfranchisement laws in Richardson v.
Ramirez was based only on the fortuity that the
plaintiffs therein did not make their arguments
under different sections of the Constitution.
While discussing the precedent leading up to
its decision in Richardson, the Court wrote
that “recently we have strongly suggested in
dicta that exclusion of convicted felons from the
franchise violates no constitutional provision.”
Richardson, 418 U.S. at 53, 94 S. Ct. at 2670.
This language in Richardson suggests that
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the facial validity of felon disenfranchisement
may be absolute. The Court concurs with this
application to the case at hand.

987 F. Supp. 1304, 1314 (E.D. Wash. 1997). Summary
judgment is appropriate as to the Hopkins Plaintiffs’ Eight
Amendment claim.’

V. Section 253

As noted earlier, section 253 provides a legislative
process by which a convicted felon: can regain the right
to vote. Under that provision, “[ijhe Legislature may, by
a two-thirds vote of both houses, of all members elected,
restore the right of suffrage to any person disqualified by
reason of crime.” Miss. Const. art. XII, § 253.

The Hopkins Plaintiffs make three primary arguments
for invalidating section 253: (1) it violates the First
Amendment, because legislators have unfettered discretion

7. ia Graham v. Connor, the United States Supreme Court
held that claims related to search-and-seizure violations fall under
the Fourth Amendment rather than the substantive-due-process
provisions found in the Fourteenth Amendment. 490 U.S. 386, 395,
109 S. Ct. 1865,104 L. Ed. 2d 443 (1989). It did so because “the Fourth
Amendment provides an explicit textual source of constitutional
protection against this sort of physically intrusive governmental
conduct,” whereas the Fourteenth Amendment addressed “the more
generalized notion of ‘substantive due process.”” Id. In a similar
sense, § 2 of the Fourteenth Amendment “affirmative[ly] sanction[s]”
a state’s right to deny the franchise based on a eriminal conviction
whereas the Eight Amendment does not mention voting rights.
Richardson, 418 U.S. at 54.
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to prevent speech; (2) it violates equal protection because
it includes no objective standards for determining who is
entitled to relief; and (3) it was adopted for racist reasons
and therefore violates equal protection as proscribed in
Humnter. The Court will address each argument.

A. First Amendment

“['T]he First Amendment provides no greater
protection for voting rights than is otherwise found in
the Fourteenth Amendment.” Hand, &88 F.3d at 1211;
see also id. at 1212 (“Every First Amendment challenge
to a discretionary vote-restoration regime we’ve found
has been summarily rebuffed.”). The Court therefore
dismisses the First Amendment claim.?

B. Arbitrary Re-enfranchisement
Plaintiffs are correct that section 253 provides no

“objective standards.” Pls.” Mem. [73] at 44. Instead, the
provision ailows the legislature to consider petitions on a

8. Plaintiffs cite Hand to support their First Amendment
claim, asserting “[t]he Eleventh Circuit expressly recognized that
‘a discretionary felon-reenfranchisement scheme that was facially
or intentionally designed to discriminate . . . might violate the
First Amendment.” Pls.” Mem. [78] at 18 (quoting Hand, 888 F.3d
at 1211-12). But what Plaintiffs left out of that sentence makes all
the difference. The court was addressing schemes “designed to
discriminate based on viewpoint—say, for example, by barring
Democrats.” Hand, 888 F.3d at 1211 (emphasis added to language
deleted from Plaintiffs’ memorandum). Plaintiffs’ use of an ellipses
is at best suspect, and they never acknowledge that the Hand court
rejected their argument. While Hand is not binding; it is persuasive.
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case-by-case basis, which Plaintiffs attack on two grounds.
First, they say “the Fifth Circuit has twice instructed
that arbitrary disenfranchisement or re-enfranchisement
of individuals convicted of disenfranchising offenses
violates the Equal Protection Clause.” Pls.” Mem. [73] at
43-44 (citing Williams v. Taylor, 677 F.2d 510 (5th Cir.
1982); Shepherd, 575 F.2d 1110). But neither case actually
addresses Plaintiffs’ argument that standardless re-
enfranchisement laws violate equal protection.

In Shepherd v. Trevino, the Fifth Clircuit reviewed and
upheld a Texas law that provided “foi the reenfranchisement
of convicted state felons who satisfactorily complete the
terms of their probation without providing a similar
mechanism for the reenfranchisement of successful federal
probationers.” 575 F.2d av 1111. In doing so, the court made
the unremarkable cbservation that re-enfranchisement
laws may not diseriminate based on race by, for example,
“disenfranchis{ing] all felons and then reenfranchis[ing]
only those who are, say, white. Nor can we believe that
[ § ]2 wonld permit a state to make a completely arbitrary
distinction between groups of felons with respect to
the right to vote.” Id. at 1114. But Shepherd did not
address standardless re-enfranchisement mechanisms
as Plaintiffs suggest. See Pl’s Mem. [73] at 44. Indeed
the mechanism it approved gave courts discretion when
restoring voting rights. Shepherd, 575 F.2d at 1115.

Williams v. Taylor is no better. There, a black
voter challenged his disenfranchisement based on a
prior conviction because white voters had not been
disenfranchised. 677 F.2d at 514. To begin with, Williams
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was not a re-enfranchisement case. Nevertheless,
Plaintiffs note that the court reversed summary
judgment and allowed the plaintiff the “chance to prove
his claim of selective and arbitrary enforcement of the
disenfranchisement procedure.” Id. at 517. In doing so, the
Fifth Circuit held that the plaintiff had no right to vote,
but that he did have “the right not to be the arhitrary
target of the Board’s enforcement of the statute.” Id. at
517. As in Shepherd, the case asked whether the plaintiff
had been treated differently, not whether the law violated
equal protection for lack of objective standards.

Plaintiffs’ second argument Jikewise misses the mark.
They say “[t]he Supreme Court has repeatedly struck down
voter eligibility-related laws that are as ‘completely devoid
of standards and restrainits’ as Mississippi’s suffrage
restoration provision.” Pls.” Mem. [73] at 44. But they
support that statement by citing only disenfranchisement
cases, and there is a substantive difference. As the
Supreme Court has noted, re-enfranchisement does not
remove a protected interest but is instead a matter of
clemency. See, e.g., Conn. Bd. of Pardons v. Dumschat,
452 U.S. 458,465, 101 S. Ct. 2460, 69 L. Ed. 2d 158 (1981).

In the re-enfranchisement context, Hand is again
helpful. There, the plaintiff disputed the lack of standards
for pardon petitions on equal-protection grounds. 888
F.3d at 1208. But the Eleventh Circuit concluded that
the Supreme Court foreclosed the argument in Beacham
v. Braterman, 300 F. Supp. 182 (S.D. Fla. 1969), affd
396 U.S. 12, 90 S. Ct. 153, 24 L. Ed. 2d 11 (1969). The
Hand court also noted “[o]ther precedents confirm[ing]
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the broad discretion of the executive to grant and deny
clemency,” often with “unfettered discretion.” 888
F.3d at 1209 (collecting cases). The Hopkins Plaintiffs
understandably observe that these cases deal with the
executive branch—though Shepherd dealt with similar
discretion vested in the judicial branch. 575 F.2d at 1113.
But Plaintiffs have not demonstrated that the legislative
branch should be treated any differently.

Plaintiffs have also failed to satisfy their burden under
the rational-basis test. See Shepherd, 575 F.2d at 1115.
Plaintiffs say in their response to Hosemann’s motion
that the Secretary of State has ot shown section 253 is
rationally related to a legitimate governmental interest.
Pls.” Mem. [78] at 46. To hegin with, it is not enough for
Plaintiffs to say the state failed to demonstrate a rational
basis when it is Plaiutiffs’ burden to make that showing.
Nat’'l Rifle Ass'n-of Am., Inc. v. McCraw, 719 F.3d 338,
350 (5th Cir. 2613). Substantively, “[a] state properly has
an interest in excluding from the franchise persons who
have mariiested a fundamental antipathy to the eriminal
laws of thie state or of the nation by violating those laws
sufficiently important to be classed as felonies.” Shepherd,
575 F.2d at 1115. And Plaintiffs offered no reply when
Hosemann demonstrated that section 253 is rationally
related to this legitimate governmental interest. See Def.’s
Mem. [80] at 38.

In sum, Plaintiffs’ authority does not address
standardless re-enfranchisement mechanisms under
an equal-protection analysis, and they have otherwise
failed to meet their burden under the rational-basis test.
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Plaintiffs’ cited authority does, however, address equal
protection where a re-enfranchisement law is allegedly
applied in a discriminatory way. See Shepherd, 575 F.2d
at 1115. And that issue folds into Plaintiffs’ Hunter
argument—whether section 253 was adopted with the
intent to discriminate and has that effect. Hunter, 471
U.S. at 227.

C. Hunter Analysis

The parties dispute whether the Hopkins Plaintiffs
presented sufficient record evidence of (1) discriminatory
intent in 1890 and (2) racial impacti—the first two prongs
of the Hunter burden-shifting ar.alysis. Unlike the section
241 analysis under Cottow, there is no Fifth Circuit
authority dictating the result of this claim. Moreover,
both parties submit record evidence regarding Plaintiffs’
required showing. That evidence must be viewed in the
light most favorable to the non-movant on each cross
motion, which produces questions of fact on whether
Plaintiffs met their burden under Hunter.

That said, Hosemann also argues that the Task Force
and legislative processes in the mid-1980s satisfy the third
prong of the Hunter analysis as to section 253. Unlike
section 241, the legislature did not pass any laws that
impacted section 253. Re-enfranchisement was, however,
considered. Primarily, both the House and Senate
committees jointly recommended eliminating section 253
and allowing convicted felons to regain the right to vote
after completing their sentences and probation. See Def.’s
Evidentiary Submissions [63-2] at 239-41 (Election Law
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Reform Study Committee Recommendations). But by the
time S.B. 2234 was filed, that recommendation was absent.
Id. at 255 (Proposed House Amendment to Senate Bill
No. 2334). The Court could not find in this record what
happened to the suggested amendment or whether it was
ever voted on by either chamber.

Hosemann does not suggest that these facts trigger
the Cotton analysis. As for Hunter, the Hepkins Plaintiffs
say that absent re-enactment, the Court must limit its
review to what happened in 1890. kven assuming the
evidence from the 1980s impacts Hesemann’s final burden
under Hunter, the record is not sufficient to hold—as a
matter of law—that either party is entitled summary
judgment on that factual issue. Moreover, both parties
offer conflicting evidence as to the intent in 1890. Again,
the evidence is viewed in the light most favorable to the
non-movant, which precludes summary judgment as to
original intent for enacting section 253.

VI. Conciusion

The parties presented extensive briefing. And
while not all arguments are reflected in this Order, all
arguments raised were considered. Those not addressed
would not have changed the outcome.

With respect to section 241, this Court is bound by
the precedent set by the United States Supreme Court
in Richardson v. Ramirez and the Fifth Circuit Court
of Appeals in Cotton v. Fordice. For that and the other
stated reasons, Defendant’s motion for summary judgment
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[63] as to the Harness Plaintiffs is granted; the Harness
Plaintiffs’ summary-judgment motion [74] is denied;
and the Harness Complaint is severed and dismissed. A
separate judgment will be entered in the severed Harness
case in accordance with Federal Rule of Civil Procedure
58. Defendant’s motion for summary judgment [66] as to
the Hopkins Plaintiffs is granted in part and denied in
part--granted as to section 241 and denied as to section
253; and the Hopkins Plaintiffs’ motion for summary
judgment [74] is denied as to both sections 241 and 253.

Finally, the court certifies all heldings in the still open
Hopkins case for interlocutory appeal. The Court believes
this order involves several controlling questions of law
as to which there is substantial ground for difference of
opinion. See 28 U.S.C. §1292. Moreover, an immediate
appeal from the order may materially advance the
ultimate termination of the litigation. Id. As noted, the
Harness and Hopkins plaintiffs made different arguments
as to section 241, and if the Harness Plaintiffs appeal, then
the Fifth Ciircuit should consider the Hopkins Plaintiffs’
legal-consiruction arguments at the same time. Regarding
section 253, Hosemann may elect to appeal the standing
holding and the holding regarding the implications of
the 1986 committee reports recommending deletion
of section 253. Likewise, plaintiffs may wish to appeal
the holding that their claim raises no recognized equal-
protection rights. Any one of these or the other issues
would materially impact the trial of this matter, and the
Court also wishes to avoid piecemeal appeals. For these
reasons, all issues are certified.
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Finally, the Court anticipates an appeal and therefore
stays the Hopkins case until the appeal is concluded or the
parties indicate that no appeal will be filed and request
pre-trial conference.

SO ORDERED AND ADJUDGED this the 7th day
of August, 2019.

s/ Daniel P. Jordan 111 |
CHIEF UNITED STATES DISTRICT JUDGE
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APPENDIX D — ORDER GRANTING REHEARING
OF THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT, FILED
SEPTEMBER 28, 2023

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 19-60662
CONSOLIDATED WITH
No. 19-60678

DENNIS HOPKINS, INDIVIDUALLY AND
ON BEHALF OF A CLASS Gt ALL OTHERS
SIMILARLY SITUATED; HERMAN PARKER,
JR., INDIVIDUALLY AND ON BEHALF OF A
CLASS OF ALL OTHERS SIMILARLY SITUATED;
WALTER WAYNE KUHN, JR., INDIVIDUALLY
AND ON BEHALF OF A CLASS OF ALL OTHERS
SIMILARLY SITUATED; BRYON DEMOND
COLEMAN, i¥DIVIDUALLY AND ON BEHALF
OF A CLASS OF ALL OTHERS SIMILARLY
SITUATED; JON O'NEAL, INDIVIDUALLY AND
ON BEHALF OF A CLASS OF ALL OTHERS
SIMILARLY SITUATED; EARNEST WILLHITE,
INDIVIDUALLY AND ON BEHALF OF A CLASS OF
ALL OTHERS SIMILARLY SITUATED,

Plaintiffs-Appellees,

versus

SECRETARY OF STATE DELBERT HOSEMANN,
IN HIS OFFICIAL CAPACITY,

Defendant-Appellant,
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Appeal from the United States Distriet Court
for the Southern District of Mississippi
USDC No. 3:18-CV-188

ON PETITION FOR REHEARING EN BANC
(Opinion August 4, 2023, 5 Cir., 2023, 76 F.4ih 378)

Before Ricaman, Chief Judge, and JONES, SMITH, STEWART,
ELroD, SouTHWICK, HAYNES, GRAVES, HiGGINSON, WILLETT,
Ho, DuncaN, ENGELHARDT, OLDHAM, WTLSON, and DouGLAS,
Circuit Judges.

PER CURIAM:

A member of the ecurt having requested a poll on
the petition for rehearing en bane, and a majority of the
circuit judges in regular active service and not disqualified
having voted iv favor,

IT ISCRDERED that this cause shall be reheard by
the couxrt en banc with oral argument on a date hereafter
to be fixed. The Clerk will specify a briefing schedule for
the filing of supplemental briefs. Pursuant to 5th Rule
41.3, the panel opinion in this case dated August 4, 2023,
is VACATED.
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