
















































































29 

requires adherence to the lines defining “wards and municipalities”); 

Prosser, 793 F. Supp. at 863 (describing efforts to “mak[e] district 

boundaries follow (so far as possible) rather than cross the boundaries of … 

political subdivisions” and specifically mentioning “counties, towns, villages, 

[and] wards”); Wis. State AFL-CIO v. Elections Bd., 543 F. Supp. 630, 636 

(E.D. Wis. 1982) (three-judge court) (considering municipal lines). 

Contiguity. The Wisconsin Constitution requires assembly districts 

“to consist of contiguous territory,” Wis. Const. art. IV, § 4, and senate 

districts to consist of “convenient contiguous territory,” id. § 5. The 

contiguity requirements are discussed in Part I. 

Compactness. The Wisconsin Constitution requires assembly 

districts to “be in as compact form as practicable.” Wis. Const. art. IV, § 4. 

This Court has “never adopted a particular measure of compactness,” but 

has recognized that “the constitutional text furnishes some latitude in 

meeting this requirement.” Johnson I, 2021 WI 87, ¶37. Because the 

compactness requirement—unlike the Wisconsin Constitution’s equal-

population, political-subdivision lines, and contiguity requirements—is 

qualified by the phrase “as practicable,” it presumably has a lower priority 

than the other three requirements. See Wis. State AFL-CIO, 543 F. Supp. 

at 634 (describing the compactness criterion as “secondary” and 
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“subservient” to both “population equality” and “political subdivision 

boundaries,” and noting that “districts should be reasonably, though not 

perfectly, compact”); see also Prosser, 793 F. Supp. at 863 (rejecting 

compactness as a basis for “breaking up counties, towns, villages, wards, 

even neighborhoods”). 

Nesting. The Wisconsin Constitution provides that “no assembly 

district shall be divided in the formation of a senate district.” Wis. Const. 

art. IV, § 5. Since the 1970s, membership in the Wisconsin Legislature has 

been fixed at 33 State Senators and 99 Representatives to the Assembly, cf. 

id. § 2, so three assembly districts must be nested in each senate district. 

Minority Electoral Opportunity. The Federal Constitution’s Equal 

Protection Clause prohibits a state from “deny[ing] to any person within its 

jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. 

And the Fifteenth Amendment to the United States Constitution prohibits 

a State from denying or abridging “[t]he right of citizens of the United 

States to vote … on account of race [or] color.” U.S. Const. amend. XV, § 1. 

Together, these constitutional provisions bar legislative districting plans 

marred by the excessive and unjustified use of race and racial data, see Shaw 
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v. Reno, 509 U.S. 630, 639–57 (1993), or by the intentional dilution of minority 

voting strength, see Rogers v. Lodge, 458 U.S. 613, 616–28 (1982).  

Section 2 of the Voting Rights Act (“VRA”), 52 U.S.C. § 10301, echoes 

the Fifteenth Amendment, with one major exception. Instead of prohibiting 

voting rules denying or abridging a citizen’s right to vote “on account of 

race,” it prohibits voting rules imposed or applied “in a manner which results 

in a denial or abridgement of … [a citizen’s right] to vote on account of race.” 

52 U.S.C. § 10301(a) (emphasis added). Under this “results test,” Section 2 

“turns on the presence of discriminatory effects, not discriminatory intent.” 

Allen v. Milligan, 599 U.S. 1, 25 (2023). A voter must show, “based on the 

totality of circumstances,” that “the political processes leading to 

nomination or election … are not equally open to participation” by members 

of the voter’s racial group “in that [those] members have less opportunity 

than other members of the electorate to participate in the political process 

and to elect representatives of their choice.” 52 U.S.C. § 10301(b). 

Requiring consideration of “‘the totality of circumstances’” permits 

consideration of “any circumstance that has a logical bearing on whether 

voting is ‘equally open’ and affords equal ‘opportunity.’” Brnovich v. 

Democratic Nat’l Comm., 141 S. Ct. 2321, 2338 (2021). However, the statute 

expressly lists only one circumstance that “may be considered” in “the 
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totality of circumstances”: the “extent to which members of [the voter’s 

racial group] have been elected to office.” 52 U.S.C. § 10301(b). The statute 

then provides that nothing in Section 2 “establishes a right to have [these] 

members … elected in numbers equal to their proportion in the population.” 

Id. 

*** 

Satisfying all these textually mandated criteria at once—or, rather, 

maximizing the degree to which they can be harmoniously satisfied—is 

challenging. Improving a district’s performance on one requirement often 

creates “downstream consequences” for the district’s compliance with other 

requirements. Emily Rong Zhang, Bolstering Faith with Facts: Supporting 

Independent Redistricting Commissions with Redistricting Algorithms, 

109 CALIF. L. REV. 987, 1013 (2021). Remedying the contiguity violations in 

the existing districts, for example, necessarily will impact the districts’ 

degree of population equality, respect for political-subdivision boundaries,9 

 

9 In particular, making districts contiguous could require splitting wards and 
municipalities, though districts themselves would still follow county, town, 
or ward lines. Moreover, the existing districts that the Legislature drew in 
2021 and this Court adopted in Johnson III in 2022 were purportedly based 
on ward and municipal lines in effect on April 1, 2020 (Census Day). Because 
many of those lines have changed, the Court should specify which ward and 
municipal lines should now be followed in any remedial proposals the Court 
invites from the parties. See infra at 49. 
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and compactness. The traditional way to find the right balance has been 

through trial and error, with a mapmaker using commercial software and a 

mouse to manually move existing district lines one at a time. But drawing 

maps this way is both time-consuming and deeply limited. Indeed, “[a] single 

decision” in the map-drawing process can have “implications for the rest of 

the map that even seasoned line-drawers cannot always fully account for or 

predict.” Id. 

The field of computational redistricting that has developed over the 

past decade changes that. The high-performance computing and algorithmic 

optimization techniques involved in computational redistricting can quickly 

sort through millions of alternatives to “zero in on the maps that best meet 

the redistricting criteria.” Id. Using computational redistricting, Atkinson 

Intervenors’ team is uniquely situated to offer the Court an answer to the 

central question facing the Court when evaluating remedial proposals: 

“What is the best plan?” Prosser, 793 F. Supp. at 865. 

B. The Court Acts in Equity When It Imposes a Remedy and 
Accordingly Should Ensure Judicial Neutrality.  
 

Relief in redistricting cases is “fashioned in the light of well-known 

principles of equity.” Reynolds v. Sims, 377 U.S. 533, 585 (1964) (quotation 

marks omitted). “A district court therefore must undertake an ‘equitable 

weighing process’ to select a fitting remedy for the legal violations it has 
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identified, taking account of ‘what is necessary, what is fair, and what is 

workable.’” North Carolina v. Covington, 581 U.S. 486, 488 (2017) (citations 

omitted).  

In Johnson, this Court took a “least change” approach when 

exercising its equitable remedial authority. See supra at 2–3. But even 

assuming such an approach were appropriate in Johnson, it is not 

appropriate here for both procedural and substantive reasons, as explained 

below. Also in Johnson, when discussing its authority to remedy 

malapportionment, this Court reached out in dicta to opine on a question 

that no party had presented: the justiciability of partisan-gerrymandering 

claims under the Wisconsin Constitution. Johnson I, 2021 WI 87, ¶¶40–63. 

But regardless of whether partisan-gerrymandering claims are justiciable 

(a question this Court expressly reserved in its October 6 Order), the 

answer to that question would not affect this Court’s obligation to exercise 

its equitable remedial discretion equitably, in light of “what is necessary, 

what is fair, and what is workable.” Covington, 581 U.S. at 488 (quotation 

marks omitted); see also Richard H. Fallon, Jr., Judicially Manageable 

Standards and Constitutional Meaning, 119 HARV. L. REV. 1274, 1290 n.66 

(2006) (“‘[C]onsiderations of fairness’ play a key role in the design of 

equitable remedies.” (quoting Kansas v. Colorado, 543 U.S. 86, 95 (2004))). 

Case 2023AP001399 Initial Brief of Nathan Atkinson, Stephen Joseph Wright...Filed 10-16-2023 Page 46 of 72

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



35 

1. This Court Is Not Required to Adopt a “Least Change” 
Approach to Remedying the Violations. 

In exercising remedial equitable authority in a redistricting case, 

neither the Wisconsin Constitution nor federal law requires a “least change” 

standard. Nor does this Court’s decision in Johnson mandate that a remedy 

here must follow the “least change” approach applied in that case. As an 

initial matter, there is no precedential decision that binds this Court with 

respect to the “least change” concept because, in Johnson, there was no 

majority agreement on what “least change” meant and how it should be 

evaluated. See supra at 3. 

But regardless of its precedential value, a “least change” standard is 

not appropriate here. “Least change” principles generally are rooted in the 

idea that there should be judicial deference to legitimate policy choices made 

by the legislative and executive branches that share primary responsibility 

for redistricting. See, e.g., Abrams v. Johnson, 521 U.S. 74, 79 (1997). But 

such principles are inapplicable where, for either procedural or substantive 

reasons, the maps being replaced do not embody such choices. That is the 

case here.  

First, as a procedural matter, unlike in Johnson, here the legislative 

maps that would be replaced were not “passed by the legislature and signed 

by the governor” and therefore are not due any deference by this Court. 
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Johnson I, 2021 WI 87, ¶8. Indeed, as explained in Part II, one of the reasons 

these maps must be replaced is that they were rejected by one of the co-

equal branches responsible for enacting maps reflecting the State of 

Wisconsin’s redistricting policy. “Least change” has never required judicial 

deference to maps that fail the political process. Such maps reflect the 

rejection, rather than the embodiment, of the mapmaker’s policy choices. 

See Johnson III, 2022 WI 19, ¶187 (Karofsky, J., dissenting); see supra at 

20–21 (collecting cases).  

Second, as a substantive matter, the existing maps do not reflect 

legitimate policy choices because they pervasively violate the Wisconsin 

Constitution and inappropriately prioritize “least change” over 

constitutional compliance. It is not just that the maps are entirely infected 

by noncontiguity, see supra Part I, but also that they repeatedly 

subordinate the plain text of Wisconsin’s constitutional requirements to a 

principle of “least change” that appears nowhere in the Wisconsin 

Constitution. “Resorting to a least-change approach does not help [the 

Court] balance the relevant factors.” Johnson I, 2021 WI 87, ¶109 (Dallet, 

J., dissenting). Instead, “[a]dopting the best maps possible based on all the 

relevant criteria protects [the Court’s] neutrality and ensures that the 

resulting districts foster a representative democracy.” Id.; see also Prosser, 
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793 F. Supp. at 865. Because the existing legislative plans were not based 

on the relevant legal requirements, but instead prioritized “least change” 

over the actual requirements of the Wisconsin Constitution and federal law, 

the Court need not repeat its “least change” mistake. 

2. The Court’s Remedy Must Reflect Judicial Neutrality. 

Exercising remedial equitable authority in a redistricting case also 

requires attentiveness to judicial neutrality. But being judicially neutral 

does not mean being politically blind. In Johnson, the majority held that it 

would not consider the partisan makeup of districts because there was 

supposedly no “right to partisan fairness” in the Wisconsin Constitution. 

Johnson I, 2021 WI 87, ¶53. But as the dissent pointed out, “there is no 

logical connection between these conclusions. In fact, willfully blinding the 

court to the partisan makeup of districts increases the risk that [the Court] 

will adopt a partisan gerrymander.” Johnson I, 2021 WI 87, ¶102 (Dallet, J., 

dissenting). In other words, it is not enough for the Court to adhere to 

“traditional” districting principles and stay willfully blind to political 

consequences. Rather, to properly exercise its equitable discretion, the 
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Court must actively ensure that it is not adopting maps that discriminate 

against voters based on political viewpoint or party affiliation. 

The U.S. Supreme Court explained this obligation half a century ago 

in Gaffney v. Cummings, 412 U.S. 735 (1973), when it noted that a 

“politically mindless approach” to redistricting that relied solely on “census, 

not political, data” “may produce, whether intended or not, the most grossly 

gerrymandered results.” Id. at 753. The Court thus advocated expressly 

looking to a redistricting plan’s “political impact.” Id. That is because even 

a redistricting map with districts that are within acceptable population 

deviations, contiguous, reasonably compact, and respectful of political-

subdivision lines can still be severely biased in favor of one political party 

and against another. As Justice Scalia correctly stated, “adherence to 

compactness and respect for political subdivision lines” can coexist with 

partisan “packing and cracking, whether intentional or no.” Vieth, 541 U.S. 

at 298 (plurality opinion). Thus, expressly checking for partisan 

consequences in a remedial redistricting map is essential to the proper 

exercise of equitable discretion.  

This Court previously has recognized that in exercising its equitable 

authority to impose a remedy in a redistricting case, the Court cannot adopt 

a map tainted by partisan unfairness. In Jensen v. Wisconsin Elections 
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Board, this Court quoted with approval the three-judge federal court’s 

opinion in Prosser, stating that when the Court is “comparing submitted 

plans with a view to picking the one … most consistent with judicial 

neutrality,” the Court “should not select a plan that seeks partisan 

advantage—that seeks to change the ground rules so that one party can do 

better than it would do under a plan drawn up by persons having no political 

agenda.” 2002 WI 13, ¶12, 249 Wis. 2d 706, 714, 639 N.W.2d 537, 541 (citation 

and quotation marks omitted). The Prosser court had evaluated “the 

political balance of the state” and ultimately selected as the remedial map 

“the least partisan” of all the proposed plans. 793 F. Supp. at 871; see also 

id. (noting there was no allegation that the existing districts were 

“politically biased from the start”). The three-judge court adjudicating the 

case about Wisconsin’s legislative districts in 2002 likewise recognized that 

“avoiding the creation of partisan advantage” is a “traditional” Wisconsin 

districting principle that courts should apply when exercising their remedial 

authority. Baumgart, 2002 WL 34127471, at *3. 

Other state supreme courts have taken a similar approach when 

exercising their remedial equitable authority in redistricting cases. See, e.g., 

Carter, 270 A.3d at 470 (holding that the court would “evaluate proposed 

plans through the use of partisan fairness metrics to ensure that all voters 
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have ‘an equal opportunity to translate their votes into representation’” 

because “advances in mapmaking have the potential to create a plan that 

will ‘dilute the power of a particular group’s vote’ despite meeting the 

traditional core criteria”); Maestas v. Hall, 274 P.3d 66, 80 (N.M. 2012) 

(court-ordered plan should “avoid … political advantage to one political 

party and disadvantage to the other”); Peterson v. Borst, 786 N.E.2d 668, 

673 (Ind. 2003) (rejecting plan that “was uniformly endorsed by members of 

one party and uniformly rejected by members of the other,” because it “does 

not conform to applicable principles of judicial independence and 

neutrality”).10 

Thus, when exercising its equitable remedial authority, the Court 

must ensure that the maps it imposes reflect basic democratic principles of 

majority rule. As the U.S. Supreme Court stated in its seminal 1964 state-

legislative districting case, Reynolds v. Sims: “Logically, in a society 

ostensibly grounded on representative government, it would seem 

 

10 Federal courts have likewise embraced this neutrality principle regarding 
a court’s equitable remedial authority in redistricting cases. See Clarke 
Pet’rs’ Memo. in Support of Pet. to Commence an Original Action at 80–81 
(citing cases). 
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reasonable that a majority of the people of a State could elect a majority of 

that State’s legislators.” 377 U.S. at 565. 

At a minimum, this logic suggests that the Court must ensure that a 

map does not systematically award most of the legislative seats to one 

political party if another party’s candidates earned most of the votes 

statewide. Neutral judges should not bless schemes designed to hand the 

gold medal to the team that finishes second. 

To be clear, the Court should invite remedial proposals from the 

parties. As between proposals that satisfy all constitutionally and 

statutorily required criteria, the Court should look to the totality of 

circumstances to choose the map that is “most consistent with judicial 

neutrality” and avoids putting the Court in the untenable position of 

“select[ing] a plan that seeks partisan advantage.” Jensen, 2002 WI 13, ¶12 

(quotation marks omitted). Using cutting-edge computational-redistricting 

methods, Atkinson Intervenors will develop lawful, neutral maps that 

promote majority rule and will provide the Court with tools to objectively 

evaluate and compare all of the parties’ proposals. See Carter, 270 A.3d at 

462–63 (noting that in adopting a remedial congressional map, the 

Pennsylvania Supreme Court “rel[ied] upon the analyses performed by 

[computational-redistricting expert] Dr. Daryl DeFord, which evaluate[d] 
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all of the submitted plans using the same methods and data sets,” and 

expressing “appreciat[ion for] Dr. DeFord’s efforts in this regard as it 

allows the Court to engage in an apples-to-apples comparison of the plans 

on each metric”). 

IV. Limited Fact-Finding Is Needed at the Remedial Phase, and It 
Can Be Accomplished Efficiently. 

 
Nearly all the redistricting criteria canvassed in Part III require little 

or no fact-finding. Once all the parties submit proposed maps for senate and 

assembly districts, most or all factual issues about those maps can be 

resolved expeditiously through expert reports and briefs—using the model 

of the Johnson litigation, where the entire process was completed in only 

five weeks. In this case, if the Court determines, after similarly expedited 

briefing and expert reports, that no genuine factual disputes remain, then 

the Court can simply select the best of the parties’ proposed remedial maps. 

If, however, the Court concludes that there remains a genuine factual 

dispute about the lawfulness of the seemingly best map, this Court should 

issue an Order of Reference and send any questions of material fact to a 

geographically diverse panel of three circuit-court judges for an expedited 

evidentiary hearing. This Court can then review the panel’s factual findings 

for clear error before entering its own conclusions of law and issuing an 

injunction establishing remedial senate and assembly maps. See Wurtz v. 
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Fleischman, 97 Wis. 2d 100, 107 n.3, 293 N.W.2d 155, 159 n.3 (1980) (Article 

VII of the Wisconsin Constitution reserves “to trial courts or to the supreme 

court under appropriate procedures in the exercise of its constitutional 

grant of original jurisdiction” the power to make “factual determinations 

where the evidence is in dispute”). 

A. Little or No Fact-Finding Will Be Required. 

Most or all of the districting criteria described in Part III require 

little or no fact-finding. For example, once this Court construes the term 

“contiguous territory” in Sections 4 and 5 of Article IV at the liability phase, 

assessing whether each proposed remedial map contains only districts 

consisting of “contiguous territory” will be straightforward. While it is 

conceivable that competing experts’ initial reports might differ as to a 

specific district’s contiguity (e.g., note 3), that is the kind of simple factual 

dispute that can be resolved through response and reply expert reports. 

Other state-law criteria may be similarly easy to resolve. For 

example, if the Court concludes that the Wisconsin Constitution’s language 

requiring redistricting “according to the number of inhabitants,” Wis. 

Const. art. IV, § 3, means that the maximum population deviation between 

the largest and smallest assembly districts must be less than some specific 

percentage of an average district’s population, it, again, will be easy to 
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determine which proposed maps comply with that requirement. And, again, 

even if initial expert reports disagree about a map’s maximum population 

deviation, that dispute can be resolved through response and reply reports. 

The same can be said for determining whether a proposed map’s 

districts are all “bounded by county, … town or ward lines.” Id. § 4. Either 

a district boundary is sitting on top of such a line, or it is not. So, too, with 

Article IV’s nesting requirement that “no assembly district shall be divided 

in the formation of a senate district.” Id. § 5. 

Conceivably, Section 4’s requirement that assembly districts “be in as 

compact form as practicable” after satisfying the other Article IV criteria, 

id. § 4, or Section 5’s requirement that senate districts consist of “convenient 

… territory,” id. § 5, could give rise to factual disputes. But these disputes, 

too, are unlikely to remain after response and reply reports and briefs. 

Redistricting caselaw in Wisconsin and elsewhere routinely looks to just a 

few well-settled metrics of compactness, and Wisconsin’s prior maps 

provide benchmarks for interpreting districts’ compactness scores under 

each such metric. See, e.g., Baumgart, 2002 WL 34127471, at *4, *7 (using 

“perimeter to area” and “smallest circle” measures); Moon Duchin, 

Explainer: Compactness by the Numbers, in POLITICAL GEOMETRY: 

RETHINKING REDISTRICTING IN THE US WITH MATH, LAW, AND 
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EVERYTHING IN BETWEEN 29–35 (Moon Duchin & Olivia Walch, eds., 1st 

ed. 2022). 

Experience teaches that if any issues remain open after multiple 

rounds of expert reports, they would most likely be federal constitutional or 

statutory issues implicating race. See Wis. Legislature, 595 U.S. at 406 

(holding that, in Johnson II, “the question that our VRA precedents ask and 

the court failed to answer is whether a race-neutral alternative that did not 

add a seventh majority-black [assembly] district would deny black voters 

equal political opportunity”). Even on that front, however, there is reason 

to believe that this case can be resolved speedily, so long as at least some of 

the parties—through their mapmaking, expert reports, briefing, and 

argument—remain devoted to numerical data, objective scientific methods, 

and some straightforward math. See generally Amariah Becker et al., 

Computational Redistricting and the Voting Rights Act, 20 ELECTION L.J. 

407, 407–41 (2021). 

B. State Statutes and Precedent Dictate a Streamlined, Efficient 
Process for Resolving Any Factual Questions. 
 
If this Court determines that genuine factual disputes remain after 

briefing and expert reports on the parties’ remedial proposals, the 

appropriate process is supplied by state statute. Any outstanding factual 

issues should be referred to a panel of three circuit-court judges that the 
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members of this Court select from each of three circuits pursuant to Wis. 

Stat. §§ 751.09 and 751.035. 

As a starting point, Section 751.09 of the Wisconsin Statutes provides: 

“In actions where the supreme court has taken original jurisdiction, the 

court may refer issues of fact or damages to a circuit court or referee for 

determination.” Wis. Stat. § 751.09. While this provision authorizes the 

Court to refer “issues of fact” to either “a circuit court” or a “referee,” the 

former comports with the most recent legislative word on procedures for 

redistricting litigation and, as a practical matter, is better suited to the task. 

Section 751.035 supplies specific guidance for this Court’s assignment 

of three circuit-court judges in state-legislative redistricting cases. While 

that statute speaks to redistricting actions filed in a circuit court, it is 

instructive as to procedures that this Court, in its discretion, should apply 

in this original action, given that the statute (enacted in 2011) reflects the 

political branches’ most recent official pronouncement on state redistricting 

policies. Specifically, Section 751.035(1) provides that “the supreme court 

shall appoint a panel consisting of 3 circuit court judges to hear the matter 

[challenging the apportionment of state-legislative districts]” and that 

“[t]he supreme court shall choose one judge from each of 3 circuits and shall 

assign one of the circuits as the venue for all hearings.” Wis. Stat. 
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§ 751.035(1). The statute further provides that any order issued by the 

three-judge panel is subject to direct review in “the supreme court.” Id. 

§ 751.035(3). 

On the practicalities, a three-judge panel has several advantages over 

a referee. For starters, this action is of statewide significance, and a three-

judge panel is necessarily more representative than any solo adjudicator. 

For similar reasons, three-judge panels are the norm in federal-court cases 

challenging the constitutionality of districting maps. See 28 U.S.C. § 2284(a) 

(requiring a three-judge federal district court to hear any action 

“challenging the constitutionality of the apportionment of congressional 

districts or the apportionment of any statewide legislative body”); see also 

id. § 1253 (authorizing direct review in the U.S. Supreme Court of certain 

orders from three-judge federal district courts). 

Moreover, this action, and the kinds of factual disputes it may entail, 

is not the type of matter that Wisconsin courts ordinarily assign to referees. 

In non-jury civil matters, factual issues can be sent to a referee only in 

“matters of account and of difficult computation of damages” or “upon a 

showing that some exceptional condition requires it.” Wis. Stat. § 805.06(2). 

The kind of fact-finding that may be required in this case involves no 

accounting or computation of damages. And there is no “exceptional 
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condition” requiring routing this action to a referee rather than to a panel of 

judges who frequently serve as triers of fact. Indeed, the tasks this Court 

might choose to delegate—hearing live testimony, assessing witnesses’ 

credibility, reviewing exhibits, drawing reasonable inferences from all the 

evidence, and entering findings of fact—are exactly what circuit-court 

judges do.  

Furthermore, there is no reason to worry about an extended 

proceeding before a three-judge panel that would tie up judicial resources. 

No pre-hearing discovery should be allowed, so the judges will not need to 

oversee any. And an evidentiary hearing is unlikely to last more than two 

days. See, e.g., Baldus, 849 F. Supp. 2d at 847 (two-day trial on Voting 

Rights Act issues in legislative redistricting case); Baumgart, 2002 WL 

34127471, at *1 (two-day trial with multiple expert witnesses in legislative 

redistricting case); Prosser, 793 F. Supp. at 862 (two-day hearing with 

multiple expert witnesses in legislative redistricting case). 

 Based on this statutory framework, along with the experience of the 

Johnson Court, Atkinson Intervenors respectfully propose the following 

procedures if the Court invalidates Wisconsin’s state-legislative maps: 

• Upon ruling on liability, the Court should immediately commence the 

remedial phase of this action. 
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• The Court should enjoin Respondent Wisconsin Elections 

Commission from using the invalidated maps in any future election. 

• The Court should issue an opinion setting forth the standards that will 

guide the Court in imposing a remedy for the maps’ constitutional 

violations, including specifying precisely which set of ward and 

municipal lines the Court will use when evaluating any remedial 

proposals. See supra Part III (proposing such standards); supra note 

9 (noting changes in ward and municipal lines since the 2020 Census 

and since Johnson). 

• The Court should announce that it will not impose any remedial map 

if the Legislature and the Governor first enact lawful replacement 

maps. 

• The Court should order a schedule for: 

o Submission from each party (including intervenors) of either 

one or two state-legislative maps, with each map nesting 99 

assembly districts in 33 senate districts; 

o On the same date, submission of initial briefs and accompanying 

expert reports supporting the party’s proposed map(s); 

o Submission of response briefs and accompanying expert 

reports, responding to the other parties’ experts; 
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o Submission of reply briefs and accompanying expert reports, 

replying to the other parties’ experts; and  

o Oral argument, limited to one hour per party (including 

intervenors). 

• Upon consideration of the expert reports, briefs, and argument, the 

Court should issue an opinion resolving all questions of material fact 

for which no genuine dispute remains.  

• If the Court’s opinion resolves all questions of material fact in the 

action, the Court’s opinion also should state its conclusions of law and 

establish new senate and assembly maps that fully cure all 

constitutional violations in the recently invalidated maps and are 

designed to optimally comply with the Wisconsin Constitution and 

federal law. 

• If the Court’s opinion does not resolve all questions of material fact in 

the action, the Court should issue an Order of Reference specifying 

the material questions that remain genuinely disputed and appointing 

a panel of three circuit-court judges to conduct an expedited 

evidentiary hearing and to issue findings of fact limited to those 

precise questions by a particular date. 
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• The Order of Reference issued by the Court should identify as panel 

members one judge from each of three circuits and assign one of those 

circuits as the venue for the evidentiary hearing. 

• The Order of Reference also should: 

o Specify and limit the panel’s powers to holding an evidentiary 

hearing; making a record of the evidence offered, admitted, and 

excluded; preparing a report setting forth findings on the 

factual issues this Court identified (without legal conclusions); 

and, by a date certain specified in the Order, filing with the 

Clerk of this Court the panel’s report (with dissenting views, if 

any), the transcript of the evidentiary hearing, and the original 

exhibits;  

o In the interests of speed and judicial economy, prohibit the 

litigants from taking depositions or any other discovery; and 

o Order the panel to exercise its limited powers in a manner 

consistent with evidentiary hearings and fact-finding in any 

circuit-court civil action tried without a jury, including 

application of the Wisconsin Rules of Evidence (Wis. Stat. chs. 

901–911). 
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• The Court should set a deadline for parties and amici curiae to file 

and serve written objections to the panel’s report within a week of 

the report’s filing. 

• In its discretion, the Court may opt to hold oral argument on the 

objections and any remaining issues. 

• The Court should not set aside the panel’s findings of fact unless 

clearly erroneous. 

• With no genuine issue of material fact remaining in the action, the 

Court can expeditiously issue an opinion stating its conclusions of law 

and establishing new senate and assembly maps that fully cure all 

constitutional violations in the recently invalidated maps and are 

designed to optimally comply with the Wisconsin Constitution and 

federal law. 

CONCLUSION 

 For the foregoing reasons, this Court should hold that Wisconsin’s 

current state-legislative maps violate the Wisconsin Constitution’s 

contiguity requirements and separation of powers. As this Court proceeds 

to choose a remedy, it should apply neutral principles established by 

Wisconsin and federal law and should exercise its equitable remedial powers 

equitably, without prioritizing a “least change” principle. Should the Court 
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determine a need for fact-finding, the Court can refer such fact-finding to a 

three-judge panel in accordance with Wis. Stat. §§ 751.035(1) and 751.09.  

 

Dated: October 16, 2023 
 
Electronically signed by  
Sarah A. Zylstra. 
Sarah A. Zylstra  
    (WI Bar No. 1033159) 
Tanner G. Jean-Louis 
    (WI Bar No. 1122401) 
Boardman Clark LLP 
1 South Pinckney Street 
    Suite 410 
Madison, WI 53701 
(608) 257-9521 
szylstra@boardmanclark.com  
tjeanlouis@boardmanclark.com 
 

Respectfully submitted, 
 
Sam Hirsch * 
Jessica Ring Amunson * 
Elizabeth B. Deutsch * 
Arjun R. Ramamurti * 
Jenner & Block LLP 
1099 New York Avenue NW 
    Suite 900 
Washington, DC 20001 
(202) 639-6000 
shirsch@jenner.com 
jamunson@jenner.com 
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aramamurti@jenner.com  
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