IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

TENNESSEE CONFERENCE of the NATIONAL
ASSOCIATION for the ADVANCEMENT of
COLORED PEOPLE, on behalf of itself and its
members, et al.,

Civil No. 3:20-cv-01039
Plaintiffs,

JUDGE CAMPBELL

V. MAGISTRATE JUDGE

WILLIAM LEE, in his official capacity as Governor of FRENSLEY

the State of Tennessee, et al., )
[Class Action]

Defendants.

DEFENDANTS’ RESPONSE TO PLAINTIFE’S STATEMENT OF UNDISPUTED
MATERIAG, FACTS

I. Statutory Disenfranchisement and Voting Rights Restoration in Tennessee

1. The provision of the Tennessee Constitution permitting the state legislature to
disenfranchise citizens upon “ccnviction by a jury of some infamous crime, previously ascertained
and declared by law, and judgment thereon by court of competent jurisdiction” is not self-
executing, and disenfranchisement cannot apply retroactively. Tenn. Const. art. I, § 5; Gaskin v.
Collins, 661 S.W.2d 865, 867 (Tenn. 1983). Thus, persons convicted of crimes are not
disenfranchised unless prior to their conviction the legislature has by law “ascertained” that those
crimes are “infamous” and “declared” that conviction of those crimes results in loss of the right to
vote. Crutchfield v. Collins, 607 S.W.2d 478 (Tenn. Ct. App. 1980). Because of this constitutional

structure, a felony conviction does not always result in the loss of voting rights in Tennessee.
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Response: For the purpose of ruling on this motion for summary judgment only,

Defendants do not dispute this fact.

2. A felony conviction before January 15, 1973 (a “pre-1973 conviction”) does not
disqualify a person from voting unless the conviction is for one of 21 specific potentially infamous
crimes listed in state law and the judgment of conviction included a statement rendering the crime
“infamous.” Crutchfield, 607 S.W.2d at 482 ("Although one of the plaintiffs was convicted prior
to 1972 the record of his convictions contains no adjudication of infamy and disfranchisement as
required by Section 40-2712 prior to 1972.”); see also Restoration of Voting Rights, Tenn. Sec’y

of State, https://sos.tn.gov/elections/guides/restoration-of-voting-riglhits.

Response:

For the purpose of ruling on this motion for sunimary judgment only, Defendants do not

dispute this fact.

3. A felony conviction between January 15, 1973 and May 17, 1981 (the “grace
period”) never disqualifies a Tennesseaii from voting. Crutchfield, 607 S.W.2d at 482); Gaskin,
661 S.W.2d at 868 (finding unconstitutional a law attempting to retroactively disenfranchise people
with grace period convictions); see also Restoration of Voting Rights, Tenn. Sec’y of State,

https://sos.tn.gov/elections/guides/restoration-of-voting-rights. An otherwise qualified person

with convictions only from this period has never lost the right to vote and is eligible to register and
vote. 1d.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact for voting in Tennessee.
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4. Felony convictions after May 18, 1981—whether by a Tennessee court, a court in
another state, or a federal court—result in loss of the right to vote, until that right has been restored
pursuant to state law. See T.C.A. §§ 40-29-101, et seq.; §§ 40-29-201, et seq.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

II. Parties Relevant to NVRA Claims

5. Plaintiff the Tennessee State Conference of the National Association for the
Advancement of Colored People (“TN NAACP”) is a nonpariisan, multi-racial, non-profit
membership organization headquartered in Jackson, Tennessce. Declaration of Gloria Jean Sweet-
Love at 4 3 (“Sweet-Love Decl.”).

Response:

For the purpose of ruling on this niotion for summary judgment only, Defendants do not

dispute this fact.

6. TN NAACP was founded in 1946 to serve as the Tennessee arm of the NAACP. Its
mission is to eliminate race-based discrimination through securing political, educational, social,
and economic equality rights and ensuring the health and well-being of all persons. Sweet-Love
Decl. at ] 3, 6; Deposition of Loretta Morris at 18:5-19:15 (“Morris Dep.”).

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

7. TN NAACP has three regional divisions—Eastern, Middle, and Western

Tennessee—as well as the 33 local branch units and 22 college chapters and youth councils. TN
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NAACP and most of its local branch units are primarily volunteer-run, and all officers are
volunteers. Sweet-Love Decl. at § 4, 5; Morris Dep. at 19:16-20:12.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

8. TN NAACP has more than 10,000 members across the state, more than 90% of
whom are Black or brown. Sweet-Love Decl. at § 5. Black people make up 16% of the state’s total
voting-age population, but account for more than 21% of individuals who are disenfranchised by
a felony conviction in Tennessee. Christopher Uggen, Ryan Larsoii, Sarah Shannon, and Robert
Stewart, The Sentencing Project, Locked Out 2022: Estimates of People Denied Voting Rights

(Oct. 25, 2022), https://www.sentencingproject.org/repoits/locked-out-2022-estimates-of-people-

denied-voting-rights/.

Response:

For the purpose of ruling on ths motion for summary judgment only, Defendants do not

dispute this fact.

9. Promoting voter registration and turnout are the primary activities through which
the TN NAACP furthers its mission. The organization expends significant resources helping
individuals, including those with past felony convictions, register to vote. Its staff and volunteers
conduct public education workshops to help its constituents and other members of the community
navigate the voter registration process. Sweet-Love Decl. at § 4; Morris Dep. at 18:5-19:15.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute that the NAACP expends some resources helping individuals register to vote.
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However, Defendants dispute whether the amount of resources spent is “significant” as

Plaintiffs have failed to show any quantities of resources spent for this purpose, (Morris

Dep. 151-4, PagelD# 1372-73), and Defendants dispute whether the expenditure of any

resources were caused by actions taken by Defendants.

10. The primary resource that the TN NAACP has available to expend in support of its
mission is volunteer time. The state conference and local branches also have limited monetary
resources to put toward mission-furthering activities. Sweet-Love Decl. at § 7; Morris Dep. at
65:10-67:23.

Response:

For the purpose of ruling on this motion for summary iudgment only, Defendants do not

dispute this fact.

11. The TN NAACP prefers to use the online voter registration form when assisting
individuals with voter registration at events or otherwise because it is a more efficient means of
registration, but individuals who have been convicted of felonies cannot use the online form,
regardless of their eligibility to vote. Sweet-Love Decl. at q 11; Morris Dep. at 28:15-29:3.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

12. The TN NAACP’s typical assistance is rendered ineffective when the online
registration portal excludes individuals with felony convictions from submitting a registration
application and when election officials reject individuals with felony convictions who submit valid
voter registration forms. The TN NAACP is aware, for example, of individuals who were convicted

of felonies during the “grace period” between January 15, 1973, and May 17, 1981, but are
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nonetheless unable to register using the state voter registration form or the online registration form,
despite never having lost the right to vote. Sweet-Love Decl. at § 12; Morris Dep. at 28:15-29:3.

Response:

Defendants dispute that TN NAACP’s assistance is rendered ineffective when using paper

voter-registration forms. Defendants further dispute that any evidence has been produced

to establish that a citizen’s voter registration was denied because the citizen was using a

paper form or that any citizen was erroneously denied the right to vote. The Sweet-Love

Declaration and the Morris Deposition do not provide any evidence to support this fact.

(Sweet-Love Decl., R. 156-2, PagelD# 2355-58; Morris Dep., R. 151-4, PagelD# 1307-

92.)

13.  When an eligible voter is incorrectly denied the ability to register to vote, the TN
NAACP must divert significant resources from the other activities related to its mission by
following up with the eligible voter and ccminunicating with various governmental authorities
(including, but not limited to, clerks of tiie court and probation officers) to rectify the situation. In
conjunction with these efforts, the TN NAACP has accompanied persons and taxied them to and
from various governmentai offices to troubleshoot the issue and correct the erroneous rejection.
This correction process may involve seeking old court records that are not easily accessible to the
TN NAACP. These efforts are sometimes insufficient to remedy the erroneous rejection. Sweet-
Love Decl. at q 13-16; Morris Dep. at 28:15-30:1, 39:18-42:5.

Response:

Defendants dispute that any evidence has been produced to establish that any citizen was

erroneously denied the right to vote; therefore, Defendants also dispute that TN NAACP

has diverted significant any resources to rectify an erroneous rejection of a voter-
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registration form. The Sweet-Love Declaration and the Morris Deposition do not provide

any evidence to support this fact. (Sweet-Love Decl., R. 156-2, PageID# 2355-58; Morris

Dep., R. 151-4, PageID# 1307-92.)

14. The TN NAACP would like to be able to dedicate greater resources to its voter
turnout activities, rather than just voter registration. This would include providing stipends to
volunteers to canvass or phonebank to encourage members and constituents to turn out on Election
Day. The TN NAACP also provides transportation to the polls. Sweet-Love Decl. at q 17.

Response:

For the purpose of ruling on this motion for summary judginicnt only, Defendants do not

dispute this fact but aver that the fact is immaterial to tiic issues before the Court.

15. The TN NAACP is injured when a person they help register to vote is rejected
despite being eligible to register. The extra time and money spent assisting voters that the state has
erroneously rejected depletes resources that could be spent on other mission-furthering activities.
The TN NAACP’s political power anq its ability to carry out its mission are directly diminished
by the inability of its members and constituents to register to vote. Sweet-Love Decl. at q 18.

Response:

Defendants dispute that TN NAACP has been injured due to the erroneous rejection of an

application to vote because TN NAACP has not produced any evidence that any

Tennesseans have been erroneously rejected, much less anyone TN NAACP has assisted

in the voting process. (See Ex. 4, Morris Dep., R. 151-4, at PagelD# 1331-67; Ex. 14,

NAACP First Interrogatory Response, R. 151-14, PagelD# at 1857-78; Ex. 15,

Attachments to NAACP Third Interrogatory Response, R. 151-15, PageID# 1879-86; Ex.

16, NAACP Third Interrogatory Response, R. 151-16, at PagelD# 1887- 1901.)
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16. Defendant Mark Goins, under the supervision of Defendant Hargett, is the

Coordinator of Elections for Tennessee. Mr. Goins is the head of the Tennessee Secretary of State’s

Election Division (“Election Division™), the “chief election officer of the state,” and is charged

with “obtain[ing] and maintain[ing] uniformity in the application, operation, and interpretation of

the election code.” T.C.A. § 2-11-201(b).

Response:
For the purpose of ruling on this motion for summary judgment only, Defendants do not
dispute this fact.

17. The Coordinator of Elections must, inter alia, “preparc instructions for the conduct

of registration” and “authoritatively interpret the election laws tor all persons administering them.”

T.C.A. § 2-11-202; see also § 2- 2-115. Defendants Geiins and Hargett are therefore responsible

for the state’s compliance with the National Voter Registration Act (NVRA).

I11.

Response:
For the purpose of ruling on ths motion for summary judgment only, Defendants do not

dispute this fact.

State Voter Regisiration Form

18. Tennessee has made and tested changes to its mail-in voter registration form (the

“State Form”) resulting in various versions of the form having been used over the years. Deposition

of Jessica Lim at 77:19-24.

Response:
For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.
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19. The latest version of the State Form available on the Secretary of State’s website
provides the following instruction about eligibility based on a felony conviction: “If you have had
a felony conviction, your eligibility to register and vote depends upon the crime you were
convicted of and the date of your conviction. To assist in processing your application, provide the
required information in box 4 and any responsive documents you have. For more information about
this process, call 1-877-850-4959 or visit sos.tn.gov/restoration.” Ex. 1 (Current State Form).

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

20. The latest version of the State Form does tiot state that grace period felony
convictions are non-disqualifying. /d.

Response:

For the purpose of ruling on this mection for summary judgment only, Defendants do not

dispute that the face of the Statc Form does not include information about grace period

felony convictions. However, Defendants aver that the State Form includes a web address
where an applicant can find information to assess their eligibility. Tennessee Mail-In

Application for Voter Registration, Tennessee Secretary of State, https://sos-tn-gov-

files.tnsosfiles.com/forms/ss-3010.pdf (last visited Sept. 18, 2023).

21. The latest version of the State Form does not state that convictions before January
15, 1973 are only disqualifying in certain circumstances, does not list the pre-January 15, 1973
infamous crimes that are disqualifying (or those that are not), and does not include a way for an
applicant to mark under penalty of perjury that they were not convicted of an infamous crime or

not declared infamous in their judgment. /d.; Lim Dep. at 178:10-23.
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Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact but aver that there is a place on the form for the applicant to note the year

and type of conviction which would alert election officials of the applicant’s eligibility.

Tennessee Mail-In Application for Voter Registration, Tennessee Secretary of State,

https://sos-tn-gov-files.tnsosfiles.com/forms/ss-3010.pdf (last visited Sept. 18, 2023).

Additionally, Defendants aver that the State Form includes a web address where an

applicant can find information to assess their eligibility. /d.

22. The latest version of the State Form directs applicants with any prior felony
conviction to visit sos.tn.gov/restoration. Ex. 1 (Current State I'orm). Presently, that link routes to
the Secretary of State’s website to information on loss ot voting rights. However, as of early July
2023, that link resulted in a Secretary of State weksite page with an error message reading “Page
Not Found.” See Ex. 12 (Archive of TN SOS Webpage).

Response:

For the purpose of ruling oi1 this motion for summary judgment only, Defendants do not

dispute that the lirk was temporarily unavailable in early July but aver that the fact is

immaterial to the issues before the Court. The linked webpage was quickly made available
again and is currently operational. Restoration of  Rights,

https://sos.tn.gov/elections/guides/restoration-of-voting-rights (Last visited Aug. 21,

2023).
23. The latest version of the State Form instructs applicants to fill out the required
information in Box 4 of the form and to provide “any responsive documents you have,” without

defining what “responsive documents” are and without informing applicants that their applications
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will be denied if they disclose a felony conviction and do not provide documentation. Ex. 1
(Current State Form).
Response:
For the purpose of ruling on this motion for summary judgment only, Defendants do not
dispute this fact but aver that information on the linked website educates the applicant
about the eligibility criteria. See Restoration of  Rights,

https://sos.tn.gov/elections/guides/restoration-of-voting-rights (Last visited Aug. 21,

2023).

24. Box 4 in the latest version of the State Form asks anplicants to check a box “yes”
or “no” in response to the question: “Have you ever been convicted of a felony? (If expunged,
answer ‘no’).” It then directs applicants to provide ceitain information “if known”, including
“Crime(s)” and “Date (mo./yr.)”. Id.

Response:

For the purpose of ruling on thts motion for summary judgment only, Defendants do not

dispute this fact.

25.  Box 4 also asks for “Place (city/state),” presumably of conviction, though that is
not relevant to an eligibility determination. Ex. 1 (Current State Form); Lim Dep. at 157:2-13.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute the fact that Box 4 asks for “Place (city/state).” However, Defendants dispute the

NAACP’s expression of a legal conclusion by stating “that is not relevant to an eligibility

determination.”
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26. Box 4 also asks, “Have you received a pardon or had your voting rights restored?”
and has boxes to indicate “yes” or “no.” It instructs “If yes, provide copy of document,” but does
not specify what “copy of document” means or that an application may be rejected if such
documentation is not provided. Ex. 1(Current State Form).

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

27. The latest iteration of the State Form was “put into use” sometime between
December 2020 and March 2021. Lim Dep. at 92:16-93:5; see also Ex. 7 (Second Notice Letter)
at4.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

28. The Election Division did not issue any specific new processing instructions to
county election commissions when it rolled out the latest iteration of the State Form, beyond the
instructions on the form  itself and answering “calls and e-mails when [the counties] have
questions” about processing the new form. Lim Dep. at 95:10-25.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact. However, since the rollout of the new voter-registration form, the

Division of Elections has issued memorandum clarifying the process for older felony

convictions. (Older Felonies Mem., R. 151-2, PageID# 1095-96.)
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29. The counties continued to be authorized to accept and process prior versions of the
registration form even after the latest iteration of the State Form was released. Lim Dep. at 93:6-
21.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

30. Prior versions of the State Form, including the version used in the November 2020
general election, provide only the following instruction regarding eligibility to vote for individuals
with felony convictions: “To register to vote: . . . you must not have ticen convicted of a felony, or
if you have, your voting rights must have been restored.” Ex. 5 (Previous State Form, Lim Dep.
Ex. 7); Lim Dep. at 77:6-24; see also Ex. 4 (State Form Rev. 2015) (older form providing the same
instruction); Ex. 5 (State Form Rev. 2011) (same).

Response:

For the purpose of ruling on thts motion for summary judgment only, Defendants do not

dispute this fact but aver that the fact about prior versions of the form is immaterial to the

issues before the Count.

31. Prior versions of the State Form ask applicants a single question concerning prior
felony convictions, “Have you ever been convicted of a crime which is a felony in this state, by a
court in this state, a court in another state, or a federal court?” and provide a checkbox to mark
“Yes” and a checkbox to mark “No.” Ex. 3 (Previous State Form); Lim Dep. at 78:22-79:3; see

also Ex. 4 (State Form Rev. 2015); Ex. 5 (State Form Rev. 2011) (same).
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Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact but aver that the fact about prior versions of the form is immaterial to the

issues before the Court.

32. Some counties continue to use prior versions of the State Form and provide the
older versions of the form on their county websites. See e.g., Knox County Elections Commission,

Copy of Tennessee Mail-In Application for Voter Registration, https://perma.cc/J66L-CS5] (last

visited Aug. 2, 2023); Hamilton County Elections Commission, Copy of Tennessee Mail-In

Application for Voter Registration, https://perma.cc/7YDX-45MD {last visited July 31, 2023);

DeKalb  County FElections Commission, Requiremcnis  For  Voter  Registration

(https://perma.cc/DH7Q-NL2V) (last visited July 31, 2623) (linking to older version of the voter

registration form at bottom of page).
Response:
Defendants dispute this fact. Ail three counties provide the latest form. See e.g., Knox

County Elections Commission, Copy of Tennessee Mail-In Application for Voter

Registration, https://www.knoxcounty.org/election/pdfs/VRFE.pdf (last visited Sept. 19,
2023); Hamilton County Elections Commission, Copy of Tennessee Mail-In Application

for Voter Registration, https://elect.hamiltontn.gov/VoterInfo/AllForms.aspx (last visited

Sept. 19, 2023) (link sends applicant to Secretary of State’s website and the latest mail-in

application:  https://sos.tn.gov/elections/services/register-to-vote-paper-form-mail-in-or-

hand-deliver); DeKalb County Elections Commission, Requirements For Voter

Registration, https://www.dekalbelections.com/voter-registration-information/ (last visited

Sept. 19, 2023) (link sends applicant to latest form at https://sos-
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IV. Federal Voter Registration Form
33.  United States citizens living in Tennessee may register to vote using the Federal
Voter Registration Application (“Federal Form™). See Ex. 2 (Federal Form, Lim. Dep. Ex. 11).

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

34, The Federal Form does not include any space for an applicant to list any
information regarding a prior felony conviction. See id.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

35. The Tennessee-specific 1astructions on the Federal Form indicate that to be eligible
to register to vote in Tennessee. the applicant must “not have been convicted of a felony” and
further state that if convicted, the applicant’s “eligibility to register and vote depends upon the
crime [] convicted of and the date or [] conviction,” directing applicants “[f]or more information

about this process, call 877-850-4959 or visit https://sos.tn.gov/gov/restoration.” See id.

Response:
For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.
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36. If a voter submits a Federal Form, the county processing the form would not know
whether the individual has a conviction, nor the date or type of conviction, from the face of the
form itself. See Ex. 2 (Federal Form, Lim. Dep. Ex. 11); Lim Dep. at 103:6-15.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact but aver that the state is allocated limited space on the instructions page

for the federal form.

V. Voter Registration Application Blanket Rejection and Documentation Policy

37.  Election officials in Tennessee reject voter registration applications submitted with
the felony conviction question answered in the affirmative absent additional documentation. Lim
Dep. at 101:5-11 (former Election Division attorney znd 30(b)(6) representative testifying in
October 2021 that a registration form with the ielony question marked yes “is rejected, if they
don’t have anything else, or any other dccumentation™); Deposition of Donald Hall at 98:14-
100:14, 121:3-16 (current Election idivision 30(b)(6) representative testifying confirming the
policy remained the same as of March 2023); Deposition of Sherri Sivley (Hamilton AOE) at 76:1-
15 (“When your office receives a voter registration application from someone who's marked they
have a prior felony conviction, what happens? . . . A rejection letter is sent to the individual . . .
And is all that sent regardless of the year of an individual's conviction? . . . Yes.”); Deposition of
Linda Phillips (Shelby County) at 28:03-12 (“If an application comes in where a felony conviction
-- where an individual marks that they have a felony conviction, what would your colleagues do
with that? . . . They would automatically reject them. . . .””); Deposition of Judy McAllister (Meigs

County) at 83:10-19.
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Response:

Defendants dispute this fact. There is no “blanket policy” that Tennessee automatically
rejects all applications from felons. Recent guidance from the Coordinator of Elections creates
safeguards to prevent felons from wrongfully being denied their voting rights. (Memo on Older
Felonies, R. 151-2, at PageID# 1095-96.) For applicants with non-infamous felonies from before
January 15, 1973, their registration forms are processed just like someone without a felony
conviction. (/d.) For applicants with felony convictions between January 15, 1973, and May 17,
1981, their voter registration forms are also processed just like applicants without felonies
“because those individuals never lost the right to vote.” (/d.) And for all other applicants with
felony convictions, election officials will not reject their application to vote if they submit proof
that their voting rights have been restored. (Ex. 3, Lim Dep. at 195.) Moreover, Plaintiffs’ alleged
quote “They would automatically reject them” is found at neither the preceding or subsequent
citation provided by Plaintiffs.

38. Election officials do so pursuant to Election Division policy, training, and guidance.
See Hall Dep. at 98:14-99:13; Ex. 21 (Elections Div. Int. Pol., Hall Dep. Ex. 3) at 2, 7 (“If a person
marks ‘yes’ to the felony question on their voter registration application (and there is no restoration
documentation), the county election commission rejects the application.”); Ex. 14 (Rest. of Voting
Rights Tr. Doc, Hall Dep. Ex. 4) at DEF000036 (“If a person marks that they have been convicted
of a felony . . . the application is rejected.”); Ex. 15 (Felon Process Training) at DEF000402-409;
Ex. 16 (Felony Q & A) at DEF000387 (“What creates a rejection is when the felony question is
answered and the applicant marks yes to the felony question. If the applicant comes into the office

and completes the blank felony question and responds they have a felony conviction —then the
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registration application is rejected because a felony conviction makes them ineligible to register to
vote (assuming it not in the appropriate time period as detailed in question #18 in this document).”).

Response:

Defendants dispute this fact. See Response to No. 37, supra.

39. This policy was in effect as far back as 2014. See Ex. 17 (2014 Training) at
DEFO000080-81 (training last updated in 2014 produced by Defendants with the document name
“015_Deficient Rejection Process Updated 2014 ID215 4 ).

Response:

For the purpose of ruling on this motion for summary judgimcnt only, Defendants do not

dispute the fact that previous policies called for rejecticii of applications indicating a felony

conviction absent supplemental documentation but aver that this fact is immaterial to the
issues before the Court. Defendants dispute that any such policy remains in place. See

Response to No. 37, supra.

40. According to that policy, in order for a State Form with the felony conviction
question answered in the affirmative to be accepted, the elections office must have additional
documentation of the applicant’s eligibility. Lim Dep. at 101:5-11.

Response:

Defendants dispute that any such policy remains in place. See Response to No. 37, supra.

41.  Although the Federal Form has no space for voters to attest to having or not having
a felony conviction, election officials in Tennessee require documentation from applicants when
they learn about an applicant’s felony conviction(s) from a source beyond the registration form

itself, Lim Dep. at 59:13-60:2, including verbally from an applicant, or by way of Tennessee statute
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requiring clerks of court in every county to send notices of felony convictions to election officials,
or when counties share this information with one another, id. at 56:6-57:8.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

42. Election officials also learn about a Federal Form applicants’ felony conviction
when checking to see if they appear in a county’s “felony files.” Hall Dep. at 123:5-15; Lim Dep.
at 110:7-14.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

A. Applications Indicating a Pre-January 15, 1973 Conviction

43.  Under the State’s blanket rejection policy, when a county election official receives
a voter registration application indicating a pre-January 15, 1973 non-infamous conviction, they
are directed to reject the application, “file documents with the state election office showing the
date of conviction and crimie committed” and “[w]ait for [the] state to send [back an] eligibility
letter,” despite the applicant never having lost their right to vote. Ex. 16 (Felony Q & A) at
DEF000389; see also Hall Dep. at 82:22-83:1, 120:3-6; Lim Dep. at 179:23-180:22, 184:7-25.

Response:

Defendants dispute this fact. See Response to No. 37, supra.

44. Sufficient documentation requires “a copy of basically the judgment or convicting

document that shows, A, what the person was convicted of; and then B, if they were convicted, if
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they were, I guess, judged infamous.” Lim Dep. at 109; 131:25-132:8; see also Hall Dep. at 82:22-
83:1, 120:3-6.
Response:

Defendants dispute this fact. See Response to No. 37, supra.

B. Applications Indicating a Grace Period Conviction

45.  Under the State’s blanket rejection policy, when a county official receives a voter
registration application indicating a grace period conviction, they are directed to reject the
application unless they have documentation confirming the individual’s conviction was during the
grace period, such as “a copy of their conviction papers showing the date of the conviction and the
type of crime.” Ex. 16 (Felony Q & A) at DEF000389; sce also Lim Dep. at 107:15-108:22,
131:25-132:8 (“So for the grace period, as we’ve trained the counties, it’s any official
documentation confirming their conviction date was in the grace period.”); Hall Dep. at 117:18-
118:12 (“My understanding is that it is the {duty of the] individual with the [grace period] felony
conviction or that has indicated that they have a felony conviction to supply that documentation.”);
Sivley Dep. at 40:20-25 (discussing how an individual with a grace period conviction must
“present a copy of the judgment or any kind of documentation from the Court that the conviction
occurred during that period”); Ex. 18 (Felony Conviction Search-Redacted) at DEF000513 (Jan.
2020 email from Ms. Lim to Andy Farrar) (“[W]e also always require people to submit their
paperwork for grace period convictions.”).

Response:

Defendants dispute this fact. See Response to No. 37, supra.

46.  While some election officials may at times try to work with the voter to find and

obtain the required documentation, there is no official policy requiring election officials to do so,
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and the burden is ultimately on the applicant. Lim Dep. at 156:11-25, 176:3-10, 187:5-21; Ex. 24
(Grace Period Email, Lim Dep. Ex. 26) at 2; Hall Dep. at 199:4-23.

Response:

Defendants dispute this fact. See Response to No. 37, supra.

47. The Election Division has acknowledged that individuals with grace-period
convictions have faced difficulties obtaining the necessary documentation. Hall Dep. at 118:13-
16, 194:18-25.

Response:

Defendants dispute this fact. See Response to No. 37, supra. No documentation is

necessary for an individual with a grace-period conviction. (Memo on Older Felonies, R.

151-2, at PageID# 1095-96.) For applicants with felony convictions between January 15,

1973, and May 17, 1981, their voter-registration forms are also processed just like

applicants without felonies “because those individuals never lost the right to vote.” (/d.)

48. Obtaining the necessary documentation for grace-period or non-infamous pre-1973
convictions can be difficult because “many times the conviction will be so old that [the
documentation will] be in archives.” Lim Dep. at 157:16-158:2; see also Deposition of Vicki
Collins at 57:10-58:6 (testifying that the older the conviction, the “more likely . . . it has to be
pulled out of archives”), 100:4-11 (testifying that pulling records from criminal archives in Shelby
County can take up to one week).

Response:

Defendants dispute this fact. See Response to No. 37, supra. No documentation is

necessary for an individual with a grace-period or non-infamous pre-1973 conviction.

(Memo on Older Felonies, R. 151-2, at PageID# 1095-96.)
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49. Obtaining the necessary documentation for grace-period or non-infamous pre-1973
convictions can also cost money. The Shelby County Criminal Court Clerk’s office charged a
prospective voter $10 for a copy of his grace-period judgment that he was required to submit in
order to register to vote, even though he never lost the right to vote. Hall Dep. at 195:12-197:15;
Ex. 20 (Sept. Shelby Cty. Email, Hall Dep. Ex. 21).

Response:

Defendants dispute this fact. See Response to No. 37, supra. No documentation is

necessary for an individual with a grace-period or non-infamous pre-1973 conviction.

(Memo on Older Felonies, R. 151-2, at PageID# 1095-96.)

50. The required paperwork for grace-period or non-infamous pre-1973 convictions
sometimes does not exist or cannot be found. See Lim Dep. at 158:6-11; Ex. 21 (Sept. 2020 Email,
Lim Dep. Ex. 24) at DEF000569-70 (Sept. 2020 emaii from Ms. Lim refusing to issue an eligibility
letter for an individual with a grace-period conviction where neither the applicant nor Ms. Lim
herself could find the required documeritation).

Response:

Defendants dispute this fact. See Response to No. 37, supra. No paperwork is required

for an individual with a grace-period or non-infamous pre-1973 conviction. (Memo on

Older Felonies, R. 151-2, at PageID# 1095-96.)

C. Applications Indicating a Post-May 17, 1981 Conviction

51.  Under the State’s blanket rejection policy, when a county official receives a voter

registration application indicating that the voter has a disenfranchising felony conviction but had

their voting rights restored, they are directed to reject the application unless the applicant also
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provides documentation proving their restoration of voting rights. Ex. 22 (Agency Tr. Doc, Lim
Dep. Ex. 3) at 2.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants dispute

that there is a blanket rejection policy, see no. 37 above, but Defendants do not dispute the

remaining facts but aver when a county requests documentation or confirmation on behalf
of the felon the state will provide the information to the county.

52. The State Form instructs voters who mark “yes” to the question asking if they have
“received a pardon or had [their] voting rights restored” to “proviac copy of document.” Ex. 1
(Current State Form). The form provides no further informaticu about what kind of document(s)
must be provided. /d.

Response:

For the purpose of ruling on this mection for summary judgment only, Defendants do not

dispute this fact.

53.  When processing voter registration applications indicating restoration of voting
rights, county election offices are not required by any policy to confirm whether the Election
Division already has a record of the applicant’s restoration of voting rights. Hall Dep. at 101:19-
102:10. However, county election offices can ask the Election Division to search for confirmation
of an applicant’s restoration of voting rights, and the Election Division can look through its
“restored and denied databases” to see “if there [is] a restoration there.” /d.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.
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D. Applications from Voters with Expungements and Judicial Diversions

54. The State Form instructs an individual with only expunged felony convictions to
mark “no” in response to the felony question. Ex. 1 (Current State Form); Lim Dep. at 56:1-4; Hall
Dep. at 232:2-6.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

55.  Ifaperson with an expunged felony conviction marks “yes” to the felony question,
the Election Division policy is to reject the application and requiie the applicant to present
documentation proving their felony was expunged. Hali Dep. 232:14-233:21; Ex. 23
(Expungement Tr. Doc, Hall Dep. Ex. 35) at DEF000101-103.

Response:

For the purpose of ruling on this mction for summary judgment only, Defendants do not

dispute this fact.

56. A conviction subject to judicial diversion “acts the same as expungement” for the
purposes of voting rights in that it does not result in the loss of the right to vote. Hall Dep. at
232:15-20; see also Ex. 15 (Felons Process Training) at DEF000404. Voters with only convictions
subject to judicial diversion can mark “no” to the felony question on the State Form. Hall Dep. at
232:21-25.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact but aver that under Tennessee law, a judicial diversion is not a conviction
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and therefore does not require an explanation, see State v. Dycus, 456 S.W.3d 918, 925-26

(Tenn. 2015).

57. The State Form does not include an instruction to individuals with convictions
subject to judicial diversion to mark “no” in response to the felony question. Ex. 1 (Current State
Form).

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact but aver that under Tennessee law, a judicial diversion is not a conviction

and therefore does not require an explanation, see State v. Dycus, 456 S.W.3d 918, 925-26

(Tenn. 2015).

58.  If an applicant with a conviction subject to judicial diversion marks “yes” to the
felony question, Election Division policy is to reiect the application and require documentation.
Ex. 15 (Felons Process Training) at DEF00044)9.

Response:

For the purpose of ruling oi this motion for summary judgment only, Defendants do not

dispute this fact but aver that under Tennessee law, a judicial diversion is not a conviction

and therefore does not require an explanation. However, the NAACP’s citation to the

record does not support this fact.

E. Existing Practices and Procedures for Verifying Non-Disenfranchising Felonies and
Voting Rights Restoration

59. The Election Division’s current policy is for county election commissions to “check
every application against their felon files” when the person marked they had a felony conviction,
and some counties check every application, regardless of whether the applicant indicates they have
a felony conviction. Lim Dep. at 112:12-114:2.
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Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

60. “Felon files” include “any information from the various sources, as required by
statute or anywhere else, that the counties receive for people notifying them of a felony conviction
or a previous voter registration application that the own person marked ‘Yes’ under penalty of
perjury to the felony question. So any information from the person, the Court, any — anywhere”
including court orders and emails from U.S. Attorneys, the Tennessee Department of Corrections
(TDOC), the Election Division, the state felon list, other county election officials, and their own
clerks of court and jury coordinators. Lim Dep. at 110:7-14; 116:15-112:2, 124:1-7, 28:5-10.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

61. The Election Division also disseminates “felon reports” to counties every 1-3
months that include the data on registrants’ state felony convictions from TDOC, federal
convictions from the U.S. aitorneys, and out-of-state convictions from the Interstate Compact. Lim
Dep. at 117:21-24, 120:6-12, 121:7-9.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

62.  For each applicant, felon reports would include all convictions for a person going
back in time and include the date of judgment, conviction or sentence. Lim Dep. at 119:11-120:5,

120:20-21.
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Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

63. The information in felon reports can be sufficient to verify whether an applicant has
only grace-period convictions. See Lim Dep. at 103:6-15 (testifying that if a voter in the grace
period fills out the Federal Form, the county processing the form would not know that the person
has a grace-period conviction from the form itself, but “but they could have information from other
sources”).

Response:

Defendants dispute this fact and aver that an applicant wmay have out-of-state convictions

that would not appear on the felon report. (See Liin Dep. 151-3, PageID# 1123 (noting that

the felon reports are created from data from the Tennessee Department of Corrections).)

Moreover, this statement is not supported by the supplied citation. Simply because a

county “could” have informaticii from other sources does not mean that the information

will always be sufficient for verification.

64. County election officials, as part of their regular voter-roll maintenance duties,
routinely use information in felon files and felon reports to purge voters with felony convictions
from the voter rolls. Sivley Dep. at 22:25-24:20; see also T.C.A. § 2-2-106(a)(4).

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

65. In Hamilton County, the list maintenance program automatically flags new

applicants who may match a record in databases listing individuals with felony convictions and
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individuals previously purged due to a felony conviction. Sivley Dep. at 118:5-121:2. Hamilton
County election officials must manually review these potential matches to determine whether the
new registrant does indeed have a felony conviction. /d. at 121:4-122:1.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

66. Upon receipt of a facially valid application indicating a felony conviction, county
election officials are capable of reaching out to other county election officials or the Election
Division to confirm the applicant’s eligibility, although Election Division policy does not currently
instruct or require them to do so. See Hall Dep. at 101:19-102:10; McAllister Dep. at 85:5-12.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

67. County election officials are capable of searching or requesting public records or
contacting courts and other relevant agencies to verify eligibility of voters with grace-period or
non-infamous pre-1973 cenvictions, though there is “no definitive set-on practice” of doing so
under Election Division policy. See Hall Dep. at 199:4-23; Phillips Dep. at 46:10-22, 47:23-48:1;
Collins Dep. at 58:14-17.

Response:

Defendants dispute this fact. See Response to No. 37, supra. No documentation is

necessary for an individual with a grace-period or non-infamous pre-1973 conviction, and

thus, there is no need for election officials to seek additional information to verify

28
Case 3:20-cv-01039 Document 181  Filed 10/09/23 Page 28 of 42 PagelD #: 2921



eligibility beyond ordinary procedures applicable to all voter registration applications.

(Memo on Older Felonies, R. 151-2, at PageID# 1095-96.)

68. The Election Division itself is likewise capable of verifying grace-period
convictions without requiring documentation from the applicant by searching or requesting public
records or contacting courts and other relevant agencies. See Ex. 24 (Grace Period Email, Lim
Dep. Ex. 26) at 2.

Response:

Defendants dispute this fact. See Response to No. 37, supra. No documentation is

necessary for an individual with a grace-period or non-infanisus pre-1973 conviction, and

thus, there is no need for election officials to seeking additional information to verify
eligibility beyond ordinary procedures applicabie to all voter registration applications.

(Memo on Older Felonies, R. 151-2, at PageID# 1095-96.)

F. Rejected Applications

69. Upon rejecting an application due to a felony conviction, county election officials
are directed to send the applicant a notice of the rejection accompanied by a Voter Registration
Appeal Request Form, a Certificate of Restoration form, and a blank voter registration form. Lim
Dep. at 151:23-152:6; Collins Dep. at 28:7-29:19; Ex. 19 (Voter Reg. Appeal Form, Lim Dep. Ex.
21).

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact. However, the Voter Registration Appeal Request Form has been recently

updated. (Voter Registration Appeal Request Form, R. 157-8, PagelD# 2733.)
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70. The Voter Registration Appeal Request Form allows an applicant to affirm that they
“have not been convicted of a felony or if convicted [they] have had [their] rights properly
restored” and include a place for the applicant to check whether they “have not been convicted of
a felony” or the “have been convicted of a felony but have had [their] rights properly restored or
[their] record expunged.” Ex. 19 (Voter Reg. Appeal Form, Lim Dep. Ex. 21); Lim Dep. at 153:7-
154:4.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact. However, the Voter Registration Appeal Reguest Form has been recently

updated. (Voter Registration Appeal Request Form, R. 157-8, PagelD# 2733.)

71. A person with a grace period conviction cannot use the Voter Registration Appeal
Request Form to appeal their rejection. Lim Dep. at 154:5-12.

Response:

Defendants dispute this fact. ~The current voter registration appeal form allows for

individuals with grace-perviod convictions to appeal their rejection. (Voter Registration

Appeal Request Foum, R. 157-8, PagelD# 2733.)

72.  Nor can a person with a pre-January 15, 1973 conviction that did not render them
infamous use the Voter Registration Appeal Request Form to appeal their rejection. Lim Dep. at
154:13-20.

Response:

Defendants dispute this fact. The current voter-registration appeal form allows for

individuals with non-infamous convictions prior to January 15, 1973 to appeal their

rejection. (Voter Registration Appeal Request Form, R. 157-8, PagelD# 2733.)
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VI.  New Policy

73. On July 21, 2023, Defendant Goins issued a memorandum outlining a new policy
for processing voter registrations from individuals with pre-1981 felony convictions. Ex. 11
(Processing Older Felonies Memo).

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

74. The memo states that the purpose of the new process is “to avoid rejecting
individuals for a felony conviction who did not lose their voting rights as a result of that
conviction.” /d.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

75. The memo instructs that when processing voter registrations of people who indicate
that their felony convictions were prior to January 15, 1973, if the applicant indicates they were
convicted of a felony that s not on the list of potentially infamous crimes, their registration form
is to be processed. /d.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

76. The memo states that if “an individual indicates on the face of their registration that
they were convicted of one of the above felonies . . . and declared infamous, the form must be

rejected unless the applicant has had their rights restored.” Id. at 2. The memo does not explain
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how an individual convicted of one of the potentially infamous crimes would indicate on their
registration whether they were actually declared infamous. /d.
Response:
For the purpose of ruling on this motion for summary judgment only, Defendants do not
dispute what the memorandum states. Defendants dispute the NAACP’s characterization
of certain crimes as “potentially”” infamous, while not disputing that the convicting court
must have rendered the individual infamous upon conviction.
77. The memo also instructs the county administrators of elections to process voter
registration forms from individuals with grace period convictions. /d.
Response:
For the purpose of ruling on this motion for sunimary judgment only, Defendants do not
dispute this fact.

VII. Notice Under the NVRA

78. On August 22, 2018, rlaintiff TN NAACP sent Defendants Hargett and Goins a
letter (“First Notice Letter”), notifying them that Tennessee’s registration forms and procedures
were out of compliance witii the NVRA, including 52 U.S.C. § 20507(a)(5) and § 20508(b)(2)(A).
Ex. 6 (First Notice Letter).

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

79. On December 3, 2020, Plaintiff filed its original Complaint. ECF No. 1.
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Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

80. On March 30, 2022, this Court granted in part and denied in part Defendants’
Motion to Dismiss alleging, among other things, deficient notice under the NVRA. ECF No. 83;
ECF No. 84. The Court dismissed Count 5 of the original complaint without prejudice and denied
Defendants’ Motion to Dismiss on all other counts. ECF No. 83 at 15-16, 18. The Court held that
Plaintiff’s First Notice Letter did not provide sufficient notice for Count 5, which challenged
Tennessee’s blanket rejection policy and documentation requiremei under the NVRA. ECF No.
1 at 40-41.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

81. On January 27, 2021, Piaintiff sent a second notice letter to Defendants Goins and
Hargett explaining that the state’s registration policies and procedures for applicants with prior
felony convictions remained non-compliant with the NVRA. See Ex. 7 (Second Notice Letter)
(citing, inter alia, 52 U.S.C. §§ 20507(a)(1), 20507(a)(5), 20508(b)(2)(A)). It further notified
Defendants that placing the burden of proving eligibility onto the eligible prospective voter with a
prior felony conviction—and requiring them to fight erroneous rejections with additional
paperwork not required of other eligible applicants without a prior felony conviction—created a
non-uniform registration process in violation of the NVRA. See Ex. 7 (Second Notice Letter)

(citing 52 U.S.C. § 20508(b)(3); Arizona v. Inter Tribal Council of Arizona, 570 U.S. 1, 9 (2013)).
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Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.

82. On May 24, 2021, Plaintiffs’ counsel sent a final notice letter (“Third Notice
Letter”) to Defendant Goins on behalf of Plaintiff TN NAACP responding to the steps detailed in
Defendant Goins’ letter and reiterating that the continued requirement of additional paperwork for
certain eligible applicants was improper under the NVRA. See Ex. 9 (Third Notice Letter) (citing
52 U.S.C. § 20508(b)(3) and ITCA, 570 U.S. at 9). Additionally, the Third Notice Letter put
Defendant Goins on notice that his proposed policies in his April 27, 2021 letter regarding
registrants with pre-1973 convictions failed to comply with Tetinessee law and the NVRA. See Ex.
9 (Third Notice Letter) (citing, inter alia, 52 U.S.C.A. § 20507(a)(1)).

Response:

For the purpose of ruling on this mection for summary judgment only, Defendants do not

dispute this fact.

83.  Plaintiff filed its First Amended Complaint on October 3, 2022. ECF No. 99-1.

Response:

For the purpose of ruling on this motion for summary judgment only, Defendants do not

dispute this fact.
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DEFENDANT’S STATEMENT OF ADDITIONAL UNDISPUTED FACTS

In support of their Response to the NAACP’s Motion for Summary Judgment, and pursuant
to Local Rule 56.1, Defendants submit this statement of additional, undisputed, material facts:
1. On July 21, 2023, Coordinator of Elections Mark Goins issued two memoranda to county
election officials. (Goins Supp. Decl. at 1.) These memoranda established new policies and
procedures for these officials with respect to the registration of individuals with felony convictions.

(1d.)

Response:

2. The first memorandum outlined the process for the restoration of voting rights for
individuals convicted of a felony—whether in an in-state court, out-of-state court, or federal
court—including the use of a revised Certificate of Restoration form. (See COR Policy Change
Mem., R. 151-5, PagelD# 1393-94.) This memorandum was issued in response to the Tennessee
Supreme Court’s decision m Falls v. Goins, --S.W.3d----, 2023 WL 4243961 (Tenn. June 29,
2023). (Goins Supp. Decl. at 1-2.)

Response:

3. The second memorandum outlined the process for the restoration of voting rights for

individuals convicted of a felony 40 or more years ago. (Goins Supp. Decl. at 2.) Specifically,
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the memorandum outlined the process for persons convicted of a felony prior to January 15, 1973,
and a separate process for individuals convicted of a felony between January 15, 1973, and May
17, 1981. (Goins Memo, R. 157-4, PagelD# 2731-32.). Coordinator Goins issued this
memorandum in response to ongoing discussions and deliberation with Division of Elections staff
and with legal counsel. (Goins Supp. Decl. at 2.) This memorandum was issued pursuant to
Coordinator Goins’s statutory duties, and it was approved by Secretary Hargett. (Id.)

Response:

4. In 2020, Coordinator Goins sought legal guidance trom the Attorney General as to whether
individuals with out-of-state felony convictions were required to comply with the requirements of
Tenn. Code Ann. § 40-29-202 to get their veiing rights restored. (Goins Supp. Decl. at 2.)

Response:

5. On March 26, 2020, the Attorney General issued an opinion advising that such individuals
were required to comply with the provisions of Tenn. Code Ann. § 40-29-202. Tenn. Att’y Gen.
Op. 20-06 (Mar. 26, 2020). Pursuant to that legal opinion, the Division of Elections resumed
requiring individuals with out-of-state convictions to comply with the requirements of Tenn. Code
Ann. 8 40-29-202 in obtaining restoration of their voting rights. (Goins Supp. Decl. at 2.)

Response:
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6. The Campaign Legal Center (“CLC”) contacted Secretary Hargett and Coordinator Goins
in late 2018 with their concerns regarding the voter-registration form and individuals with pre-
January 15, 1973, felony convictions and individuals with felony convictions between January 15,
1973, and May 17, 1981. (Goins Supp. Decl. at 2.) The Division of Elections, along with legal
counsel, began discussions with the CLC, but those discussions were placed on hold during the
legislative session because of legislation that had been introduced that would have substantially
changed the felon-voting-rights-restoration process. (Goins Suisp. Decl. at 2-3.)

Response:

7. When that legislation was urisuccessful, the Division of Elections resumed discussions with
the CLC, but again, the discussions had to be put on hold while Coordinator Goins was out on
paternity leave during the summer and early fall. (Goins Supp. Decl. at 3.)

Response:

8. After Coordinator Goins returned from paternity leave, discussions with CLC were

resumed, and the Division of Elections agreed to make changes to the voter-registration application
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form—changes that were reviewed and approved by the CLC. (Goins Supp. Decl. at 3.) The
revised voter-registration application was made available in 2020. (1d.)

Response:

9. The Division of Elections agreed to the request that the Election Assistance Commission
make changes to the Tennessee instructions on eligibility to register to vote with respect to the
federal voter-registration form. (Goins Supp. Decl. at 3.) These changes were also reviewed and
approved by the CLC. (Id.) The Election Assistance Commiszion agreed to make the changes to
the Tennessee instructions and those changes were made arnd have been in effect since early 2020.
(Goins Supp. Decl. at 3.)

Response:

10.  Thereafter, discussions with the CLC focused on changes that the CLC wanted Division of
Elections to make to the online voter registration system, the increased costs with changing the
online system as well as other concerns associated with changing the online system, and the
procedures for processing voter registration applications from individuals with out-of-state
convictions. (Goins Supp. Decl. at 3.)

Response:
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11.  On Election Day, March 1, 2020, a massive tornado hit multiple counties in middle
Tennessee. (Goins Supp. Decl. at 3.) This tornado not only impacted voters, but several election
officials were impacted as well, including Coordinator Goins. (Goins Supp. Decl. at 3.)

Response:

12. Later in the month of March, discussions and negotiatio:is stopped when both the President
and Governor Lee declared states of emergency due to the Covid-19 pandemic in March 2020.
(Goins Supp. Delc. at 3.) Initially, the Division of Elections did not resume discussions with the
CLC because the small staff had to focus time and energy on conducting state and federal elections,
including the Presidential election, during a world-wide pandemic. (Goins Supp. Decl. at 3.)
During this time, Division of Elections developed and implemented an 82-page Tennessee Election
Covid-19 Contingency Plan. (Goins Supp. Decl. at 3.)

Response:

13. Beginning in May 2020, Division of Elections also had to deal with several lawsuits filed
in a state and federal court, including a lawsuit in federal court brought by the CLC on behalf of

Plaintiff NAACP and several other organizations, challenging the constitutionality of several
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Tennessee’s voter-integrity laws. (Goins Supp. Decl. at 3.) As a result, the Division of Elections
had to focus its energy on responding to these lawsuits and conducting the elections. (Goins Supp.
Decl. at 3.)

Response:

14.  While dealing with multiple lawsuits and certifying the results of the November 2020
election, the Division of Elections did not pursue any further discussions with the CLC. (Goins
Supp. Decl. at 3.)

Response:

15. Internal discussions with Division of Elections, the Secretary of State, and legal counsel in
conjunction with the Tenngssee Supreme Court’s decision in Falls ultimately resulted in the new
policies and procedures that were formalized in the July 21, 2023 policy memoranda. (Goins Supp.
Decl. at 3.)

Response:
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16.  The Coordinator of Elections has stated under oath that absent a change in the applicable
law or a court order, the policies and procedures outlined in these memoranda will not be changed.
(Goins Supp. Decl. at 4.)

Response:

Respectfully submitted,

JONATHAN SKRMETTI
Attorney General and Reporter

Sincerely,
/s/ Zackhary L. Barker

ZACHARY L. BARKER, BPR # 035933
Assistant Attorney General

ANDREW COULAM
Deputy Attorney General

DAWN JORDAN
Special Counsel

DAVID RUDOLPH
Senior Assistant Attorney General
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Senior Assistant Attorney General

Public Interest Division

Office of the Attorney General
P.O. Box 20207

Nashville, TN 37202-0207
Zachary.Barker@ag.tn.gov

Counsel for Defendants
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