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INTRODUCTION!

Plaintiffs say summary judgment is warranted because the Commission com-
plied with section 5 of the federal Voting Rights Act in past decades. That past com-
pliance with federal law, Plaintiffs contend, is present-day racial gerrymandering.
They rest their case on what happened in 2013 and before, when federal law required
the Commission to get the U.S. Department of Justice’s approval for redistricting
changes. Whatever one thinks of those earlier redistricting efforts, the relevant in-
quiry is what happened in 2021 and “the precise circumstances surrounding the pass-
ing of” the 2021 districts. Greater Birmingham Miristries v. Sec’y of State for Ala.,
992 F.3d 1299, 1325-26 (11th Cir. 2021). Even if the Commission’s past Voting
Rights Act compliance was the “origina! sin” Plaintiffs conceive it to be, the past
does not “condemn” present-day ‘‘governmental action that is not itself unlawful.”
Abbott v. Perez, 585 U.S. 579, 603 (2018) (quoting City of Mobile v. Bolden, 446
U.S. 55, 74 (1980) (pluraiity op.)). As for what happened in 2021, Plaintiffs have no
evidence that the Commission made race the criterion that “could not be compro-
mised.” Shaw v. Hunt, 517 U.S. 899, 907 (1996) (Shaw II). There is no evidence the
Commission was shooting at a 65% racial target for any district. The Commission

was no longer required to submit districts to the Department of Justice for

! Pursuant to this Court’s order consolidating the two cases and directing the parties to file all
documents in McClure v. Jefferson County Commission, 2:23-cv-443 (N.D. Ala.), all docket cita-
tions are to the McClure docket except where otherwise noted.
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preclearance. See generally Shelby County v. Holder, 570 U.S. 529 (2013). Indeed,
in Plaintiffs’ words, “compliance with the Voting Rights Act did not come up at all
when the Commissioners were drawing the Enacted Plan” in 2021. Doc. 96 at 31.
Plaintiffs’ summary judgment motions should be denied and, given the absence of
evidence that race predominated in 2021, summary judgment should be entered in

favor of the Commission. See Doc. 94.

UNDISPUTED MATERIAL FACTS

1. Before 1985, the County elected Commissioners at large. After 1985, a
consent decree required the County to elect Commizssioners from five single-mem-
ber districts. See Taylor v. Jefferson County, No. 84-civ-1730 (N.D. Ala.).? The De-
partment of Justice approved that first-ever single-member districting plan.? Districts
1 and 2 covered most of Birmingham and had Black populations of 65.62% and
66.81% respectively; Districis 3, 4, and 5 covered the western, northeastern, and
southeastern outer perimeter of the County and had Black populations of 22.17%,
4.98%, and 6.26% respectively. Doc. 85-4 at 110 (MCCO01130).

2. The Department of Justice again approved the Commission’s redistrict-
ing changes in 1993, 2001, and 2013 to accommodate population changes.* Pursuant

to section 5 of the Voting Rights Act, the County corresponded with the Department

2 Doc. 96 at 2-3; Doc. 36 at 2; Addoh-Kondi Doc. 103 at 1.
3 Doc. 96 at 3; Doc. 36 at 3; Addoh-Kondi Doc. 103 at 2.
4 Doc. 96 at 4-7; Doc. 36 at 3; Addoh-Kondi Doc. 103 at 2.
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about the changes to districts to obtain the required federal approval.® The corre-
spondence describes the racial demographics of the districts; after all, the Depart-
ment’s role was to ensure changes “neither ha[d] the purpose nor will have the effect
of denying or abridging the right to vote on account of race or color.” 52 U.S.C.
§10304(a).

3. Then in 2013, the Supreme Court decided Shelby County. The Court
held that section 4 of the Voting Rights Act, prescribing a “coverage formula” mak-
ing only some jurisdictions automatically subject to secticri 5 preclearance, was un-
constitutional. Shelby County, 570 U.S. at 551-52. The Court explained that the cov-
erage formula’s unequal treatment of States was contrary to the Constitution’s “‘fun-
damental principle of equal sovereignty' among the States.” Id. at 544-45 (“While
one State waits months or years and expends funds to implement a validly enacted
law, its neighbor can typically put the same law into effect immediately, through the
normal legislative proeess.”). The Supreme Court did not hold that section 5 itself
was unconstitutional. Compare id. at 557 (majority) (“We issue no holding on §5
itself, only on the coverage formula.”), with id. at 557-58 (Thomas, J., concurring)
(writing “separately to explain that [ would find §5 of the Voting Rights Act uncon-
stitutional as well”). Rather, the Court reaffirmed that the Voting Rights Act’s pre-

clearance regime was constitutional and necessary when put in place. See id. at 545-

> See Doc. 85-6 (2013 submission); Doc. 85-1 (2001 submission); Doc. 85-4 (1993 submission).
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46 (majority) (discussing South Carolina v. Katzenbach, 383 U.S. 301 (1966)). It
was only the coverage formula that was unconstitutionally outdated, “based on dec-
ades-old data and eradicated practices.” Id. at 551.

4, In 2021, the Commission was required to redistrict. The 2020 census
showed that the districts, if left alone, would be unconstitutionally malapportioned.
See Reynolds v. Sims, 377 U.S. 533, 577-78 (1964). Districts 1 and 2 were under-
populated, and Districts 3, 4, and 5 were overpopulated.®

5. Because of Shelby County, the Commission was no longer required to
obtain federal approval before redistricting.” “[C]ompliance with the Voting Rights
Act did not come up at all when the Commiissioners were drawing the Enacted
Plan.”®

6. During the 2021 redistiicting, it is undisputed that two goals predomi-
nated: First, the Enacted Plan would equalize the population of districts within 1%
of the ideal population for districts as the Commission had done “in the past.” Sec-
ond, the Enacted Plan would prioritize core retention—that is, making minimal

changes to the existing districts rather than “start[ing] with a blank slate.” Alexander

®Doc. 96 at 6; Doc. 94 at 3; Addoh-Kondi Doc. 103 at 25.
7 Addoh-Kondi Doc. 103 at 22.

8 Doc. 96 at 31; accord Addoh-Kondi Doc. 103 at 3, 9, 23; see also, e.g., Doc. 96 at 10 (“[T]he
Commission did not conduct nor consider a RPV analysis of voting patterns ....”); Addoh-Kondi
Doc. 103 at 33-34 (similar).

? Doc. 27-1 at 32:14-33:3; Doc. 85-7 at 4, 11.
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v. S.C. State Conf. of the NAACP, 144 S. Ct. 1221, 1245 (2024).!° None of the re-
sulting districts deviated more than 1% from the ideal 134,944-person population.!!
And each of the resulting districts retained at least 90 percent of the existing district;
overall, the Enacted Plan kept 95.3% of the County’s population in their existing
districts.'?

7. There is zero evidence that the Enacted Plan prioritized core retention
because of race. Infra, 9-14. All relevant evidence instead supports the inference that
the Enacted Plan prioritized core retention because of politics. It is undisputed that
each of the Commissioners would be seeking re-eiection. And the Commissioners
were on record that they liked their existing disiricts. They acknowledged that it was
“difficult” to change their “constituent base,” Doc. 85-11 at 35:24-36:4 (statement
of Commissioner Knight), and that they wanted to continue their work in their re-
spective districts, id. at 38:17 (statement of Commissioner Scales), 41:17-18 (state-
ment of Commissioner Tyson). Commissioner Knight, for instance, expressed dis-
appointment at having to tell former constituents that he no longer represented them.

Doc. 85-11 at 36:2-4.

10 Addoh-Kondi Doc. 103 at 23, 32; Doc. 96 at 26; see also, e.g., Doc. 85-11 at 35:21-36:9, 38:17,
41:17-18.

' Doc. 86-4 at 104 (Fairfax); Doc. 31 at 921 (Stephenson); Doc. 85-11 at 14:23-25.

12 Doc. 85-14 at 7, tbls. 1 & 2 (Barber); Doc. 86-4 at 104-05 (Fairfax); Doc. 85-24 at 36 (McCar-
tan).
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8. The only passing reference to race during the 2021 redistricting process
was at the end of the November 2021 public hearing regarding District 2—the only
district where BVAP declined between 2013 and 2021. Commissioner Tyson (CD-
2) responded to earlier accusations that District 2 had grown to include Republican
areas, to the detriment of Democrats. See Doc. 85-11 at 33:1-5 (statement of Com-
missioner Scales (CD-1)) (“[A]sk yourself concerning Homewood, Ross Bridge,
Lake Shore, is that a heavily populated Democratic area?”’). After all votes were cast
and the Commission adopted the Enacted Plan, Commissicner Tyson explained that
changes were required because her district was “uaderpopulated,” “mean[ing] you
hold what you got and you pull from the peopie that’s overpopulated.” Id. at 39:16-
18. She then described areas formerly 1n Districts 3 and 5 that the Enacted Plan
placed in District 2. In response i the earlier accusations about Republican areas
added to District 2, Commissioner Tyson described a few areas as both “Democratic”
and “Black.” Id. at 39:19-20, 40:12, 40:19. She described others in only political
terms—e.g., “I pulled from Homewood. I already have that portion of Homewood.
All I did was pull the other Democratic part of Homewood.” Id. at 39:21-40:4.

0. The resulting racial demographics of District 2 are undisputed and vary
from Commissioner Tyson’s passing remarks at the hearing. More white population

than Black population moved into District 2; the largest precinct moved into District
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2 was more than 80 percent white, followed by other large precincts that were also
majority-white, resulting in the decline of District 2’s BVAP.!

10.  Likewise, the resulting demographic numbers for Districts 1, 3, 4, and
5 are undisputed by the parties’ experts.!* Comparing districts just before redistrict-
ing and after, the percentage of white population increased in all districts, including
in District 1.'° Between 2013 and 2021, BVAP increased not only in District 1 but
also Districts 3, 4, and 5.1

11. The Enacted Plan resembles race-neutral alternatives. The McClure
Plaintiffs’ expert had a computer create 120,000 altcinative redistricting plans, pri-
oritizing population equality and core retention about the same as the Commission
(“Simulation Set 5”).!7 The simulations gave no consideration to race. Shown below,
the racial demographics of districts in the Enacted Plan resembled tens of thousands
of race-neutral alternatives. More than 12,000 race-neutral alternatives for District 1

would have had a higher BVAP than District 1 (shown below in the blue triangle);

3 Doc. 85-14 at 22, 27, fig. 11 (Barber); Doc. 90-29 at 90:7-10, 84:14-85:4 (Fairfax).

4 E.g., Doc. 86-4 at 107 (Fairfax); see generally Doc. 85-14 (Barber) (reporting same BVAP for
each district in the Enacted Plan).

15 Doc. 90-36 (Fairfax).

16 Doc. 85-14 at 10, 31, 34, 37 (Barber); accord Doc. 85-24 (McCartan) (not disputing Dr. Barber’s
analysis); Doc. 85-3 (Cooper) (same); Doc. 86-5 (Fairfax) (same).

7 Doc. 85-24 at §935-36, 44 (McCartan); Doc. 90-49 at 91:22-92:9, 93:21-94:7, 97:3-10, 97:18-
21 (McCartan).
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roughly 60,000 race-neutral alternatives for District 2 would have had a higher

BVAP than District 2 (shown below in the blue triangle).!®

Figure 1: Racial Composition of Districts compared to Simulations

BVAP of Simulations, Enacted Map, and Plaintiffs' lllustrative Maps
McCartan ‘Core Retention, Strong” Simulations shown in light grey for each district.

0.8

Fairfax
Cooper A
Cooper B
Cooper G
Cooper D
Cooper E
McCartan 1
® McGCartan 2
McCartan 3
McCartan 4
A McCartan 5
t McCartan 6
@ Enacted Map

A
08 '
=1
o

[ e e R P

oo
0
'YXXX X B

0.3

Black Voting Age Population (%)
n

02

0.0

1 2 3 4 5
District

Coc. 85-26 at 4, fig. 1 (Barber)

ASSERTIONS WOT SUPPORTED BY ADMISSIBLE EVIDENCE
AND IMMATERIAL ASSERTIONS

1. McClure Plaintiffs assert “[i]t is undisputed that Plaintiffs have stand-
ing to challenge the Enacted Plan.” Doc. 96 at 19. For the reasons briefed in the

Commission’s summary judgment motion, Plaintiffs have not presented sufficient

¥ Doc. 90-49 at 106:12-107:7 (McCartan) (agreeing that “half the simulations had a higher BVAP
than District 2); Doc. 85-26 at 3-4, tbl. 1 (Barber) (showing that 49.6% of simulations had a higher
BVAP than District 2 in the Enacted Plan).
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evidence that they suffered district-specific cognizable injuries and that their injuries
are redressable.!’

2. Plaintiffs assert that the Commission prioritized core retention because
of race, without any supporting evidence. Addoh-Kondi Plaintiffs assert that the
Commission had “the admitted purpose” of making “as little change as possible to
the racial composition of the original districts and to keep them above 65% Black,”
Addoh-Kondi Doc. 103 at 9 (citing nothing), and that “the Commission had con-
ceded in four decades of section 5 submissions to be racially gerrymandered in order
to comply with the Voting Rights Act,” id. at 33 (citing nothing). Similarly, McClure
Plaintiffs assert that “the Commission has expressly sought to maintain CDs 1 and 2
with Black populations over 65% each and every redistricting cycle,”?° and that the
“Commission intentionally sought Yo maintain the racial composition of existing dis-
trict lines.”?!

No admissible ¢cvidence supports these factual assertions about a 65% racial
target. When Plaintiffs asked Barry Stephenson, Chairman of the Board of Registrars

who facilitated the redistricting process, whether “core retention also include([s]

keeping the racial composition of the districts roughly the same from census to

19 See Doc. 94 at 9-15; see also Doc. 57; Doc. 58.

20 Doc. 96 at 25 (citing Doc. 85-2; Doc. 26-2; Doc. 85-4, p. MCC01023; Doc. 85-1, pp.
MCCO01163-67).

2 Doc. 96 at 8 (citing Doc. 85-11 pp. 39-40).
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census,” he responded: “That wasn’t discussed....Race never came up.”?* There
were no references to racial demographics in Mr. Stephenson’s redistricting presen-
tations given in October and November 2021.% And during those October and No-
vember 2021 public meetings, Commissioners never said they wanted to keep their
districts because of race; they wanted to keep their districts because they liked their
constituents, supra, 5.2 The single reference to racial demographics was after the
Commissioners voted to adopt the Enacted Plan. Those passing remarks by Com-
missioner Tyson (discussed above) are not evidence of any racial target.”> Her re-
marks were specific to discrete areas added to Disirict 2 and the politics of those
areas. Supra, 6. She did not address other districts. As for District 2, the changes
Commissioner Tyson discussed caused District 2’s BVAP to decline.*

Plaintiffs also cite the Commission’s section 5 correspondence from past re-
districting cycles as evidence of a racial target, but it establishes no such thing. That
correspondence prececed the 2021 redistricting by a decade or more and is not evi-

dence of the 2021 Commission’s predominant motive. See Greater Birmingham

22 See Doc. 85-9 at 26:23-27:5 (Stephenson) (in response to the question, “does core retention
also include keeping the racial composition of the districts roughly the same from census to cen-
sus?” stated, “That wasn’t discussed. And this particular plan is the process we went through that
started in August 2021. Race never came up.”).

23 See Doc. 85-7; Doc. 27-1 at 26:21-38:23; Doc. 85-11 at 11:20-18:9.

24 See, e.g., Doc. 85-11 at 35:24-36:4.

25 See Doc. 96 at 8 (citing Doc. 85-11 at 39-40).

26 See Doc. 86-4 at 107 (Fairfax) (showing 64.11% BVAP in District 2 of the Enacted Plan).

10
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Ministries, 992 F.3d at 1325. Plaintiffs zero in on sentences such as the following in
that correspondence: “The 2013 plan has two black majority districts, just like the
1993 and 2001 plans. Each of these districts have majority black populations in ex-
cess of 65 percent....”?” But it is no surprise that the correspondence described the
districts in racial terms. The very reason for the Department of Justice’s review was
to ensure that redistricting “neither ha[d] the purpose nor will have the effect of
denying or abridging the right to vote on account of race or color.” 52 U.S.C.
§10304(a). And when Plaintiffs asked the Commission’s ¢xpert, Dr. Barber, about
that correspondence, he responded that “it’s simply a statement of demographics.”
Doc. 85-25 at 47:22-24. Plaintiffs have submitied no evidence to contradict his read-
ing. The correspondence contains ex post descriptions of the resulting districts; it
does not describe ex ante racial tergets.

Addoh-Kondi Plaintiffs also cite Mr. Fairfax’s reported racial demographics
of districts, e.g., Doc. §5-3 at 483, but that is not evidence of an ex ante racial target.
He opined about racial targets only in hypothetical terms—for example, stating that
“if the mapdrawer’s objective” was to maintain 65% BVAP, then “the least change
approach was a perfect” way to do so. Doc. 86-5 at 13 (emphasis added).

Finally, Plaintiffs’ own concessions undermine any supposed 65% racial tar-

get for Districts 1 and 2 in 2021. For starters, all agree that far more white population

27 Doc. 85-6 at 1082 (MC02558) (2013 submission).
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was moved into District 2, making District 2 decline to 64% BVAP.?® More funda-
mentally, Plaintiffs’ theory is that the 65% racial target was about Voting Rights Act
compliance.?’ But the Commission was no longer automatically subject to the sec-
tion 5 regime.*® The Commission did not look at Black voter registration or turnout
data when redistricting in 2021.3! After all, it is “possible to comply with the Voting
Rights Act without considering race,” as Dr. Fairfax testified for the Addoh-Kondi
Plaintiffs.*? And so it was in 2021. In Plaintiffs’ words, “compliance with the Voting
Rights Act did not come up at all when the Commissioners were drawing the Enacted
Plan.”* In light of that concession, there is no basis for asserting that the Commis-
sion was shooting at any racial target for Voting Rights Act compliance. There is no
evidence establishing any such illusory target. See Ellis v. England, 432 F.3d 1321,
1327 (11th Cir. 2005) (per curiam) {rejecting unsupported statements where the mo-
vant “offer[s] no evidence” and relies only on “conclusory statements not based on

personal knowledge™).

2 Doc. 90-37 (Fairfax); Doc. 85-14 at 22 (Barber); Doc. 90-29 at 90:7-10, 84:14-85:4 (Fairfax).

2 See, e.g., Doc. 96 at 28 (“In earlier decades, a threshold of 65% Black VAP was thought neces-
sary to enable Black voters to elect candidates of their choice.”); Addoh-Kondi Doc. 103 at 1, 9
(explaining that the 65% Black districts were drawn to ““provide blacks with a greater opportunity
to elect black commissioners’” and to “comply[] with Section 5 of the Voting Rights Act”).

30 Addoh-Kondi Doc. 103 at 22.
3 Doc. 96 at 31; Addoh-Kondi Doc. 103 at 23.
2 Doc. 90 at 184:9-12.

33 Doc. 96 at 31; accord Addoh-Kondi Doc. 103 at 3, 9; see also, e.g., McClure Doc. 96 at 10
(“[TThe Commission did not conduct nor consider a RPV analysis of voting patterns ....”); Addoh-
Kondi Doc. 103 at 33-34 (similar).
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3. McClure Plaintiffs assert it is undisputed that “Black voters vote with

299

an ‘extremely high-level of cohesi[on] and unity,’” that voting is racially polarized,
and that “the Enacted Plan is highly ineffective for Black voters.”** But their own
experts agree that these concepts are for section 2 cases,*® not Plaintiffs’ racial ger-
rymandering allegations.

4. Relatedly, the McClure Plaintiffs assert that “the Commission does not
need to maintain two supermajority-Black districts to comply with the VRA,” Doc.
96 at 13, and that the “Commission could not simply assume that a 65% BVAP
threshold was still necessary today without actually analyzing what was necessary
for Black voters to have an equal opportunity to elect candidates of their choice,” id.
at 29. Explained above, there is no evidence that the Commission made changes
because they “assume[d] that a 5% BVAP threshold was still necessary today.”
Supra, 9-11. Nor is this case about alternative ways the Commission could have
complied with the VRA. It is about whether race predominated in the Commission’s
chosen redistricting plan. And Plaintiffs’ mere observation that districts are major-

ity-Black falls short of the proof the Supreme Court requires to establish that race

predominated. See Alexander, 144 S. Ct. at 1241-42 (faulting court for “inferring

3 Doc. 96 at 13, 32.

35 Doc. 85-21 at 2 (Liu); Doc. 90-43 at 34:9-13, 37:11-16 (Liu); see also Doc. 90-49 at 49:3-10,
64:14-18 (McCartan).
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bad faith based on the racial effects” of selected plan (emphasis added)); Easley v.
Cromartie, 532 U.S. 234, 249 (2001) (Cromartie II).

5. Similarly, the Addoh-Kondi Plaintiffs suggest that the Commission
could have redrawn districts to create two majority-Black districts and one nearly
majority-Black district. Addoh-Kondi Doc. 103 at 31. But again, the question here
is whether race predominated in the Commission’s chosen plan. Whether alterna-
tives would or would not have complied with the VRA is irrelevant and immaterial.

6. Finally, Plaintiffs assert that their experts’ alternative illustrative plans
“unpack Black voters from CDs 1 and 2.”¢ But those illustrative plans are largely
irrelevant and immaterial in this racial gerrymandering case because Plaintiffs’ ex-
perts failed to put themselves in the shoes of the Commission.?” Experts conceded
that they prioritized other criteria, such as keeping municipalities whole or creating
an additional majority-Black district, over the Enacted Plan’s adherence to core re-
tention.’® Their “failure to consider core retention betrays a blinkered view of the
redistricting process.” Alexander, 144 S. Ct. at 1245; see also id. at 1240 (failure to

“submit an alternative map” that achieves the same “districting goals” as the

36 Doc. 96 at 15; see Addoh-Kondi Doc. 103 at 30-31 (same).

37 See Doc. 90-29 at 181:8-11 (Fairfax); Doc. 90-14 at 98:1-6, 100:14-16, 166:19-25, 167:19-25,
178:1-19 (Cooper) (discussing lower core retention and greater population deviation of alterna-
tives); Doc. 90-49 at 124:16-20 (McCartan) (admitting that he “cherry-pick[ed]” sample plans).
38 Doc. 90-14 at 129:3-10 (Cooper) (focusing on minimizing VTD splits); id. at 114:6-10 (Illus-
trative Plan E was “to show that a [third] majority Black district could be created”); see also Doc.
90-29 at 181:8-14 (Fairfax); Doc. 86-3 at 93 (Fairfax) (prioritizing keeping municipalities whole);
Doc. 90-49 at 125:15-22 (McCartan).
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lawmaker justifies an adverse inference against Plaintiffs’ claims). It “means [the
Court] cannot rule out core retention as another plausible explanation for the differ-
ence between the Enacted Plan” and Plaintiffs’ alternatives. Id. at 1245.

ARGUMENT

The parties’ cross-motions for summary judgment illustrate that the material
disputes here are issues of law, not fact, making this case ripe for summary judg-
ment. There is an absence of evidence that race predominated in the 2021 Enacted
Plan. Plaintiffs cannot fill that void with arguments about past redistricting cycles
and past compliance with the Voting Rights Act. Past compliance with section 5
does not render the present redistricting plan unconstitutional. Given the absence of
any genuine issue of material fact, this Court should grant summary judgment in
favor of the Commission and against Plaintiffs.

I. Plaintiffs Failed to Establish Standing.

Plaintiffs must prove their standing “in the same way as any other matter on
which the plaintiff bears the burden of proof.” Lujan v. Defs. of Wildlife, 504 U.S.
555,561 (1992). So while McClure Plaintiffs say that their standing is “undisputed,”
Doc. 96 at 19, they must now rely on evidence and not “mere allegations” from their
pleadings. Lujan, 504 U.S. at 561. But here, McClure Plaintiffs have simply real-
leged that because their individuals “reside and are registered to vote” in the Com-

mission Districts, Doc. 96 at 20, they have met their burden to show an injury
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specific “to the boundaries of individual districts” where they live, Ala. Legislative
Black Caucus v. Alabama, 575 U.S. 254, 262-63 (2015) (ALBC). They provide no
additional evidence. And the Addoh-Kondi Plaintiffs don’t address standing at all.
Neither is sufficient for the reasons explained in the Commission’s motion for sum-
mary judgment. Doc. 94 at 10-15; see also Lujan, 504 U.S. at 561.

II. Plaintiffs Cannot Establish that Race Predominated.

Racial gerrymandering occurs when race predominates in redistricting legis-
lation. Alexander, 144 S. Ct. at 1241; see also Miller v. Joinson, 515 U.S. 900, 916-
17 (1995). The “good faith” of lawmakers “must be presumed.” Miller, 515 U.S. at
915. Even when plaintiffs contend there is evidence of “past discrimination,” that
evidence of “past discrimination cannot, it the manner of original sin, condemn gov-
ernmental action that is not itself unlawful.” Abbott, 585 U.S. at 603 (alteration omit-
ted). The question is whether race—in 2021—was the criterion that “could not be
compromised.” Shaw IZ, 517 U.S. at 907. If it is possible that criteria other than race
explain the 2021 district lines, then that “possibility is dispositive” and summary
judgment against Plaintiffs is appropriate. Alexander, 144 S. Ct. at 1241.

A. There are plausible and permissible explanations for the 2021 Enacted
Plan.

Plaintiffs have not created a genuine issue of material fact that the Commis-
sion “‘subordinated’ race-neutral districting criteria such as compactness, contigu-

ity, and core preservation to ‘racial considerations.”” Alexander, 144 S. Ct. at 1234
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(emphasis added). There is an absence of evidence that the Commission “g[ave] race
a predominant role in redistricting decisions,” id. at 1233, “look[ing] at the precise
circumstances surrounding the passing of” the 2021 Enacted Plan, Greater Birming-
ham Ministries, 992 F.3d at 1325. Plaintiffs ignore nonracial alternative explanations
for the 2021 district lines. At most, they’ve shown the resulting racial makeup of
districts is “simply a side effect” of nonracial priorities in the Enacted Plan. Alexan-
der, 144 S. Ct. at 1234, 1241. As explained in the Commission’s summary judgment
motion, there is an absence of evidence that race predominated. Doc. 96 at 15-40.

1. Core preservation is a valid redistricting priority.

a. There 1s no dispute that core preservation predominated in the Enacted
Plan.*® The Commission reasonably opted not to start with a “blank slate,” Alexan-
der, 144 S. Ct. at 1245, instead retainiing 90% or more of each existing district.** The
best predictor of whether a precinct was added or removed from a district was its
adjacency to existing district lines, consistent with the nonracial goal of making min-
imal changes to the existing districts so that the Commissioners could keep their
existing constituents.*! When compared against 120,000 race-neutral computer sim-

ulations that similarly prioritize core retention, the Enacted Plan is no outlier. See

¥ Doc. 94 at 3; Doc. 96 at 26; Addoh-Kondi Doc. 103 at 23, 32.
“0Doc. 85-14 at 7, tbls. 1 & 2 (Barber); Doc. 85-24 at 436 (McCartan); Doc. 86-4 at 245 (Fairfax).

4 Doc. 90-43 at 82:5-9 (Liu); Doc. 85-20 at 3 (Liu); Doc. 85-14 at 10, 20, 29, 33-34, 38 (Barber);
Doc. 90-29 at 62:14-19 (Fairfax).
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supra, 35-36.* Tens of thousands of neutrally drawn districts have a higher BVAP
than Districts 1 and 2.4

The Enacted Plan’s adherence to core retention is not proof that race predom-
inated. In Alexander, the Supreme Court confirmed that “core preservation™ is a per-
missible nonracial reason lawmakers may choose a redistricting plan. Alexander,
144 S. Ct. at 1234. The Court explained that “[1]Jawmakers do not typically start with
a blank slate; rather, they usually begin with the existing map.” Id. at 1245. Law-
makers have an interest in “maintaining existing relatieniships between incumbent
congressmen and their constituents.” White v. Weiser, 412 U.S. 783, 791 (1973). As
a result, lawmakers have an interest in “maintaining core districts” and keeping like
communities together. Abrams v. Johnson, 521 U.S. 74, 99-100 (1997). In Alexan-
der, the dispute concerned countics moved between two congressional districts. 144
S. Ct. at 1238. Although changes to one district resulted in the same 17% BVAP as
the last decade’s district, the Court determined that “was simply a side effect” of the
lawmakers’ non-racial, partisan goals, id. at 1238, 1241, and that the plaintiffs failed
to rule out “core retention as another plausible explanation for the difference be-

tween the Enacted Plan” and computer-simulated plans, id. at 1245.

42 Doc. 85-24 at 19, tbl. 2 (McCartan); Doc. 90-49 at 115:11-20 (McCartan); Doc. 85-26 at 4, fig.
1 (Barber) (creating visual based on Dr. McCartan’s analysis).

43 See supra 11 (citing Doc. 90-49 at 106:12-17, 107:3-7; Doc. 85-26 at 3-4, tbl. 1.) Doc. 85-24
at §935-36, 44 (McCartan); Doc. 90-49 at 106:2-107:7 (McCartan)).
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b. Plaintiffs misapply pre-Alexander decisions to equate evidence of core
preservation with evidence of racial gerrymandering. None supports that novel the-
ory, and Alexander rejects it.

i. Plaintiffs primarily rely on North Carolina v. Covington, 585 U.S 969
(2018) (per curiam), but Covington and its distinct procedural history have no appli-
cation here.** There, both the federal district court and the U.S. Supreme Court had
already decided that districts were severely racially gerrymandered. Covington v.
North Carolina, 316 F.R.D. 117 (M.D.N.C.2016), summarily aff’d, 581 U.S. 1015
(2017). The legislature then enacted a remedial plan that “retained the core shape of
districts that [the courts] had earlier found tc be unconstitutional.” Covington, 585
U.S. at 972-73 (alteration omitted). Against that factual backdrop, the Supreme
Court faulted the legislature as diawing districts that “were mere continuations of
the old, gerrymandered districts.” Id. at 976. Covington thus stands for the unremark-
able rule that after a court finds that district lines constitute a racial gerrymander at
the liability stage of a case, lawmakers cannot reenact the same districts at the reme-
dial stage.

The pre-Alexander decision in Grace, Inc. v. City of Miami, 685 F. Supp. 3d

1365 (S.D. Fla. 2023), is similar.*> Grace was also about the remedial phase and

4 See Doc. 96 at 27-28; Addoh-Kondi Doc. 103 at 10.
45 See Doc. 96 at 33-34 (relying on Grace); Addoh-Kondi Doc. 103 at 11 (same).
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concerns that the remedial plan “perpetuated ... the unconstitutional racial gerry-
mandering.” Id. at 1369. And later, the Eleventh Circuit stayed that district court
order. 2023 WL 5286232, at *5 (11th Cir. Aug. 4, 2023).

Here, no court has concluded that the Commission districts are unconstitu-
tional—not the 2021 districts, nor the 2013, 2001, 1993, or 1985 districts. Nor has
the Supreme Court ever presumed that past compliance with the Voting Rights Act
is prima facie evidence of present-day unconstitutionality. See infra, 26-31. Plain-
tiffs’ contrary arguments would call into question every district resembling past dis-
tricts precleared by the federal government under se¢ction 5 of the Voting Rights Act
before Shelby County. But see Shelby County,>70 U.S. at 557 (“We issue no holding
on §5 itself].]”). Under Plaintiffs’ theory, iawmakers who want to keep their districts
for race-neutral reasons would have to redraw them for race-based reasons—inten-
tionally moving voters out of districts because they are Black or because they are
white. But see Wis. Legislature v. Wis. Elections Comm’n, 595 U.S. 398, 401 (2022)
(per curiam) (“districting maps that sort voters on the basis of race ‘are by their very
nature odious’” (quoting Shaw v. Reno, 509 U.S. 630, 643 (1993) (Shaw 1))).

There is no analogizing what Covington said about remedial phases of a re-
districting case involving one of “the largest racial gerrymanders ever encountered
by a federal court,” Covington v. North Carolina, 270 F. Supp. 3d 881, 884

(M.D.N.C. 2017), with the liability phase of this case where no racial
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gerrymandering has been proved. Alexander controls, and Alexander says that “core
preservation” is one of the “race-neutral redistricting criteria” that can defeat plain-
tiffs’ allegations of racial gerrymandering. 144 S. Ct. at 1234.

ii. Plaintiffs’ reliance on Allen is no better.*® Allen involved section 2 of the
Voting Rights Act, not racial gerrymandering claims. Allen rejected core retention
as a defense against section 2 claims. The Court explained that a State cannot refuse
to create a new majority-minority district, if required by section 2, because of con-
cerns about core retention. Allen, 599 U.S. at 21. Likewise in Robinson v. Ardoin,
the district court’s now-vacated discussion of core ietention was about plaintiffs’
section 2 claim. 605 F. Supp. 3d 759, 831 (M.D. La. 2022); see Robinson v. Ardoin,
2024 WL 1812141 (M.D. La. Apr. 25, 2024) (dismissing case after Fifth Circuit
vacated decision). But the question here is different: whether race predominated in
redistricting. Alexander governs that question, and plainly holds that “core preser-
vation” is a valid, nonracial redistricting explanation that defeats racial gerryman-
dering allegations. 144 S. Ct. at 1234.

iii. Pre-Alexander litigation involving districts in Jacksonville is also not anal-
ogous. See Jacksonville Branch of the NAACP v. City of Jacksonville, 635 F. Supp.
3d 1229 (M.D. Fla. 2022), stay denied, 2022 WL 16754389 (11th Cir. Nov. 7, 2022).

In that litigation, the plaintiffs provided direct evidence that the city council

46 See Doc. 96 at 33 (citing Allen v. Milligan, 599 U.S. 1 (2023)); Addoh-Kondi Doc. 103 at 12.
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maintained district lines because of race during the challenged redistricting cycle.
Lawmakers said their “goal would be to get everybody, you know, down to 60 per-
cent or below,” referring to racial demographics, and that changes were made to
“bring those numbers down.” Id. at 1257, 1293.%” Denying a stay, the Eleventh Cir-
cuit deferred to the district court’s review of “ample evidence, including the ‘sprawl-
ing’ district geometries, relevant historical background, direct quotes from coun-
cilmembers, expert reports, public comments, and Council responses (or lack
thereof) to public concerns.” 2022 WL 16754389, at *3. Similarly, in the Grace lit-
igation, there was evidence that commissioners had rnade public statements that the
cores were retained “so that [the City] would have an Anglo elected commissioner”
in a district. Report and Recommendation, Grace, Inc. v. City of Miami, 1:22-cv-
24066, Doc. 52 (S.D. Fla. May 3, 2023) (quoting transcript from public meeting).
There is no similar evidence here for the 2021 Enacted Plan. Plaintiffs’ asser-
tion that the Commissicn was shooting at a 65% racial target is devoid of any sup-
porting evidence. Supra, 9-11. There is no mention of any such racial target in the
legislative record. Compare City of Jacksonville, 635 F. Supp. 3d at 1257, 1293.

Plaintiffs instead concede that the Commission’s aim was core retention of the

41See also City of Jacksonville, 635 F. Supp. 3d at 1257 (“[Moving population] lowered the mi-
nority to for [sic] council district eight is 64 percent as opposed to 68 percent.”); id. “[O]ne of the
reasons we crossed right here was to help bring those numbers down to 64 percent.”); id. (“I think
the 68 percent of minority concentration in a district is — is challenging and problematic.”); id. at
1259 (““‘I want to make sure that he’s comfortable and I’'m comfortable in terms of the ethnoracial
black and white.’”).

22



Case 2:23-cv-00443-MHH Document 99 Filed 07/03/24 Page 31 of 54

incumbent Commissioners’ districts.*® And they concede the Voting Rights Act was
not even discussed.”’

iv. Plaintiffs’ remaining cases are similarly distinguishable or unhelpful. In
Vera v. Richards, the district court confirmed that “incumbent protection is a valid
state interest” as long as it’s not a “pretext for unconstitutional racial gerrymander-
ing.” 861 F. Supp. 1304, 1336 (S.D. Tex. 1994), aff’d sub nom., Bush v. Vera, 517
U.S. 952 (1996). Here too, the Commission’s core retention goals are valid because
they were not a pretext for unconstitutional racial gerrymandering. Alexander, 144
S. Ct. at 1245; supra, 9-11.

In Bethune-Hill, the district court exam:ined the “underlying justification” of
past lines when lawmakers prioritized core retention. Bethune-Hill v. Virginia State
Bd. of Elections, 141 F. Supp. 3a 505, 544-45, 565 (E.D. Va. 2015), aff’d in part,
vac’d in part, 580 U.S. 178 {2017). But the court concluded that districts were con-
stitutional when weighed against all other present-day evidence of alternative expla-
nations for changes to district lines. /d. On appeal, the Supreme Court said nothing
about core retention and “was unwilling to conclude that a State’s maps were pro-

duced in a racially predominant manner” when drawn to comply with section 5, even

4 McClure Doc. 96 at 26; Addoh-Kondi Doc. 103 at 23.
4 McClure Doc. 96 at 31; Addoh-Kondi Doc. 103 at 23.
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though the legislature targeted 55% BV AP for districts. Allen, 599 U.S. at 32 (dis-
cussing Bethune-Hill).

In Personhuballah v. Alcorn, the court rejected core-retention arguments be-
cause there was not evidence that core retention was “a factor driving the General
Assembly’s adoption of the Enacted Plan.” 155 F. Supp. 3d 552, 561 n.8 (E.D. Va.
2016). But here, Plaintiffs concede that the Commission’s priority was core reten-
tion. And “core preservation” is a valid, race-neutral criterion. Alexander, 144 S. Ct.
at 1234.

2. There is nothing nefarious about the Commission’s exacting
population goal.

Plaintiffs also take aim at the +/-1% vpopulation equality goal.>

They contend
that this goal is “stricter than the one-nerson, one-vote requirements of the U.S. Con-
stitution.”! That is a policy dispute, not a dispute about the constitutionality of dis-
tricts. As the three-judge panel explained on remand in the Alabama Legislative
Black Caucus litigation, lawmakers are “entitled to use a +/-1% population devia-
tion,” and any argument to the contrary is “frivolous.” Ala. Leg. Black Caucus v.
Alabama, 231 F. Supp. 3d 1026, 1050 (M.D. Ala. 2017).

So as not to exceed the undisputed +/-1% goal, the Commission moved por-

tions of some precincts, versus the entire precinct. For example, moving all of

9 Doc. 96 at 30-31; Addoh-Kondi Doc. 103 at 25-26 (citing ALBC, 575 U.S. at 272).
I Doc. 96 at 30-31.
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Precinct 3035 (Bethel Baptist Church) into District 1—as Plaintiffs’ experts hypoth-
esized the Commission could have done—would have resulted in a less compact,
less precisely populated district.>? Similarly, moving all of Precinct 1065 (Center
Point) into District 1—as Plaintiffs’ experts hypothesized the Commission could
have done—would have introduced a new municipal split, spreading Pinson across
Districts 1 and 4, and a less precisely populated district.>® These traditional factors,
not race, explain “which voters” the Commission decided to move to achieve popu-
lation equality. ALBC, 575 U.S. at 273; see also Alexandcr, 144 S. Ct. at 1235-36
(lawmakers are entitled to the presumption of good faith). Alexander confirms that
these alternative explanations mean that “the plaintiff has not cleared its bar.” 144
S. Ct. at 1235.

3. Access to census dais is not evidence of racial predominance.

McClure Plaintiffs state that “the Commission could see racial and ethnic
data, including with regpect to the precincts being moved” as a function of their re-
districting software. Doc. 96 at 8-9. Wisely, they do not rest their case on that alle-
gation. Mere awareness of race 1s not enough. Shaw I, 509 U.S. at 646 (racial gerry-
mandering requires more than “aware[ness]” of race); Personnel Adm’r of Mass. v.

Feeney, 442 U.S. 256, 279 (1979) (plaintiffs must show redistricting “because of”

52 Doc. 90-29 at 202:5-22 (Fairfax); Doc. 86-5 at 21 (Fairfax).
53 Doc. 90-29 at 111:1-4, 159:8-160:7 (Fairfax); Doc. 86-3 at §975-76 (Fairfax).
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not “in spite of” race); Miller, 515 U.S. at 916 (awareness of “racial demographics”
does not mean race predominated). In Alexander, for example, the district court
“placed too much weight on the fact that several legislative staffers ... viewed racial
data at some point.” 144 S. Ct. at 1242. But this “means little on its own,” id. because
the redistricting lawmakers “will ... almost always be aware of racial de-
mographics,” Miller, 515 U.S. at 916. It does not establish that they retained existing
district lines “because of” race. Feeney, 442 U.S. at 279; accord Miller, 515 U.S. at
916. Especially so here, where there is no mention of anv present or past racial target
in the legislative record. Because the Commission is entitled to a presumption of
good faith, Alexander, 144 S. Ct. at 1235-36, and all inferences must be drawn 1n its
favor, Anderson v. Liberty Lobby, Inc.. 477 U.S. 242, 255 (1986), the mere fact that
the Commission’s redistricting scftware contained census data does not establish
that race predominated.

B. Past compliaice with section 5 does not establish a per se constitutional
violation.

Plaintiffs contend that this case is distinguishable from Alexander because
there is “[d]irect evidence ... that race played a role in the drawing of district lines,”
144 S. Ct. at 1234. They contend the Commission’s past section 5 compliance is

“direct evidence” that race predominated in 2021.%*

>4 See, e.g., Addoh-Kondi Doc. 103 at 1, 5, 8, 9, 13-24, 31; Doc. 96 at 22, 25.
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1. Plaintiffs’ arguments about the Commission’s past compliance with section
5 is not evidence that the Commission’s present districts are racially gerrymandered.
Plaintiffs concede that “compliance with the Voting Rights Act did not come up at

all when the Commissioners were drawing the Enacted Plan” in 2021.

They agree
that the Commission prioritized equalizing population in each district and retaining
the existing cores of the districts.’® And they agree the Commission achieved these
goals by moving adjacent precincts from neighboring districts.’” Those “precise cir-
cumstances” from 2021 are what matter for purposes of Flaintiffs’ racial gerryman-
dering claims. Greater Birmingham Ministries, 992 ¥.3d at 1325.

Even if the Commission’s past compliance with the Voting Rights Act was
tainted with unconstitutionality—for the reasons below, it was not—that “past dis-
crimination cannot, in the manner of original sin, condemn governmental action that
is not itself unlawful.” Abbeir, 585 U.S. at 603 (alteration omitted). Allegations of
past discrimination neither “shift[]” Plaintiffs’ burden, id. at 603, nor overcome the
presumption of good faith afforded to lawmakers, Alexander, 144 S. Ct. at 1235-36.

Whatever Plaintiffs believe the Commission did in 1993, 2001, or 2013, that does

not “taint” the Commission’s actions in 2021. Greater Birmingham Ministries, 992

33 Doc. 96 at 31; see also Addoh-Kondi Doc. 103 at 3, 9.
6 Doc. 85-7 at 4, 11; Doc. 27-1 at 32:14-33:3; Doc. 96 at 9; Addoh-Kondi Doc. 103 at 23, 25.

7 Doc. 90-43 at 82:5-9 (Liu); Doc. 85-20 at 3 (Liu); Doc. 85-14 at 10, 20, 29, 33-34, 38 (Barber);
Doc. 90-29 at 62:14-19 (Fairfax).
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F.3d at 1325; see Vill. of Arlington Heights v. Metropolitan Housing Dev. Corp., 429
U.S. 252, 267 (1977). Where there are valid, nonracial possibilities explaining
changes in the 2021 Enacted Plan, that “possibility” is “dispositive.” Alexander, 144
S. Ct. at 1234, 1241.

To hold otherwise would place an affirmative obligation on the Commission
to abandon existing districts and draw brand new lines to advance Plaintiffs’ desired
racial makeup. But the Supreme Court has said no such affirmative obligation exists,
even where the districts “turn out to be heavily, even majority, minority.” Cromartie
11,532 U.S. at 249.

2. Even if, contrary to Greater Birmingnam Ministries, motives underlying
past redistricting efforts could be imputed to the Commission in 2021, Plaintiffs’
arguments assume something about the Voting Rights Act that the Supreme Court
has never itself assumed. Plaintiffs presume that race must have predominated when
the Commission compited with section 5 in past decades. But neither the factual
record nor Supreme Court caselaw supports that presumption.

As a factual matter, evidence of the Commission’s past preclearance corre-
spondence is not evidence of racial predominance. As Dr. Barber explained, those
preclearance submissions are after-the-fact “statement[s] of demographics.” Doc.
85-25 at 47:22-24. During redistricting, it is “possible to comply with the Voting

Rights Act without considering race” at all, as Plaintiffs’ expert acknowledged. Doc.
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90-29 at 184:9-12 (Fairfax). After redistricting, the County’s preclearance submis-
sions discussed the resulting racial makeup of districts because that was the purpose
of the Department of Justice’s review—to ensure no redistricting plan “ha[d] the
purpose nor will have the effect of denying or abridging the right to vote on account
of race or color.” 52 U.S.C. §10304(a). The submissions are not enough to establish
that race was the criterion that could not be compromised during redistricting in
1993, 2001, or 2013. See Shaw 11, 517 U.S. at 907.

As a legal matter, race is not presumed to predominate whenever lawmakers
set out to comply with the Voting Rights Act. Even when mapdrawers do consider
race during redistricting, the Supreme Court has held time and again that they can
do so constitutionally—Ilest the Voting Rights Act require something of lawmakers
that the Fourteenth Amendment pichibits. See Allen, 599 U.S. at 31. In the Alabama
congressional redistricting litigation, for example, the Supreme Court concluded that
race did not predomirate in plaintiffs’ section 2 plans because the mapdrawer only
“consider[ed] race” in grouping together predominantly Black areas while also tak-
ing “several other factors into account, such as compactness, contiguity, and popu-
lation equality.” Allen, 599 U.S. at 31. Similarly, in Bethune-Hill, the Supreme Court
“was unwilling to conclude that a State’s maps were produced in a racially predom-
inant manner” in a section 5 plan, even though the legislature targeted 55% BV AP

for districts. Allen, 599 U.S. at 32 (discussing Bethune-Hill); see also Bethune-Hill,
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580 U.S. at 192 (*“use of an express racial target” was just one factor among others
that the court on remand would have to consider as part of “[a] holistic analysis™).
Here too, Plaintiffs cannot merely presume that the Commission’s past com-
pliance with the Voting Rights Act was unconstitutional, let alone that it taints the
2021 Enacted Plan. No plaintiff ever challenged the Commission’s past plans as un-
constitutional. No Plaintiff participated in the redistricting process; they did not ob-
ject to the existing configuration.®® It is too late to do so now. See AmBrit, Inc. v.
Kraft, Inc., 812 F.2d 1531, 1541 (11th Cir. 1986) (listing elements of a laches de-
fense). It would be highly prejudicial for the Comrnission to preserve the existing
districts only to be told after the fact that Pla;nuiffs believed they were long uncon-
stitutional. See Fouts v. Harris, 88 F. Supp. 2d 1351, 1354 (S.D. Fla. 1999), aff’d
sub nom. Chandler v. Harris, 529 11.5. 1084 (2000) (discussing “detrimental reliance
upon the Plaintiffs’ conduct”). Beyond that inexcusable delay, Plaintiffs have not
submitted evidence sufiicient to establish that “race was the predominant boundary-
drawing consideration” in past redistricting plans. ALBC, 575 U.S. at 274. Past sec-
tion 5 compliance is not alone evidence that past plans were unconstitutional. See

Shelby County, 570 U.S. at 557; see also, e.g., Allen, 599 U.S. at 32. Plaintiffs’ cited

58 See Doc. 88-1 at 18:1-21, 24:5-21 (Addoh-Kondi); Doc. 88-14 at 51:13-52:22 (Walker); Doc.
88-6 at 28:11-23 (Hansen); Doc. 88-5 at 39:18-40:5 (Hall); Doc. 88-7 at 42:16-43:11 (Juarez);
Doc. 88-10 at 49:5-50:6 (Muhammad); Doc. 88-13 at 52:16-53:11 (Smith).

30



Case 2:23-cv-00443-MHH Document 99 Filed 07/03/24 Page 39 of 54

section 5 correspondence is too thin of a reed to support their theory that race pre-
dominated in the past, let alone in the present. See Ellis, 432 F.3d at 1327.

C. Plaintiffs have not made any district-by-district showing of racial pre-
dominance for the 2021 Plan.

What’s left of Plaintiffs’ case is an absence of evidence that race predominated
in the creation of the 2021 Enacted Plan. There is no evidence that the Commission
had a racial target in mind supra, 9-11, and any inferences from Plaintiffs’ cited
materials must be drawn in favor of the Commission, Andersen, 477 U.S. at 255. As
Dr. Barber showed, there are observable nonracial expianations for the precincts
moved to repopulate Districts 1 and 2.> Plaintiffs altogether failed to consider or

account for those explanations.®

¥ Doc. 85-14 at 10-39; see also Doc. 94 at 19-40.

%0 Doc. 90-43 at 90:7-14 (Liu) (admitting that he did not consider any other interactive variables,
including population); Doc. 90-56 at 78:16, 80:23, 159:15, 220:16, 234:17 (Williamson) (describ-
ing variables other than race as “superfluous”); Doc. 90-14 at 154:10-13 (Cooper) (explaining that
he was focused on trying to unpack Black voters); id. at 83:21-23 (explaining that he was trying
to create a “50 percent plus one” plan); see also Doc. 90-29 at 61:14-63:1 (Fairfax) (minimizing
changes to district); id. at 112:6-23 (following major roads and highways); id. at 116:4-10 (ignor-
ing differing populations in Center Point areas); id. at 116:21-117:5 (keeping neighborhoods to-
gether); id. at 120:18-121:1 (including former City Council constituents); id. 142:8-17 (following
municipal lines); Doc. 90-56 at 102:25-103:4 (Williamson) (explaining that he did not “analyze
whether the districts are explainable for reasons other than race”); id. 114:2-9 (ignoring racial
distribution within each district), 231:16-20 (ignoring differences in populations); id. 230:10-21
(ignoring municipal boundaries in Center Point area); id. 234:6-17 (ignoring municipal boundaries
in Dolomite area); id. 235:21-236:7 (ignoring population differences in Dolomite precinct).
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1. Plaintiffs’ assertions about the Enacted Plan as a whole are
insufficient.

Plaintiffs’ assertions about racial demographics in the Enacted Plan as a whole
do not make up for their lack of district-specific evidence. See ALBC, 575 U.S. at
262. It was permissible for the Enacted Plan to largely maintain existing lines, see
Alexander, 144 S. Ct. at 1245, even if it resulted in two majority-Black districts, see
Cromartie II, 532 U.S. at 249, or misshapen districts, Bethune-Hill, 580 U.S. at 189,
contrary to Plaintiffs’ claims. Racial data alone is insufficient to establish race pre-
dominated. It is clear error to “infer[] bad faith based on the racial effects” of a re-
districting plan. Alexander, 144 S. Ct. at 1241-42 (emphasis added). A racial gerry-
mandering claim instead demands that Plaintiffs must show that race was the crite-
rion that “could not be compromised’ in the drawing of each district, Shaw 11, 517
U.S. at 907, and that the district iines are “unexplainable” except by race, Cromartie
11,532 U.S. at 242; see ALS5C, 575 U.S. at 263.

None of Plaintiffs’ evidence satisfies that “especially stringent” standard. A/-
exander, 144 S. Ct. at 1236. Addoh-Kondi Plaintiffs point to demographic changes,
precinct changes, and Mr. Fairfax’s illustrative plan as “circumstantial evidence of
racial predominance.” Addoh-Kondi Doc. 103 at 24-31. McClure Plaintiffs claim
they can rely on the “‘district’s shape and demographics’ as “circumstantial evi-
dence,” Doc. 96 at 22, but then offer no district-specific analysis except to repeat

that the Commission maintained existing district lines, id. at 2, 8, 25, 26. Plaintiffs’
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assertions cannot overcome the presumption of legislative good faith, Alexander,
144 S. Ct.at 1235-36, let alone warrant any inference of racial predominance, An-
derson, 477 U.S. at 255. See Alexander, 144 S. Ct. at 1234 (noting the Supreme
Court has “never invalidated an electoral map in a case in which the plaintiff failed
to adduce any direct evidence” of racial predominance).

Plaintiffs rely predominantly on racial demographics in past plans and the pre-
sent plans, but they misconstrue or overstate that racial data. For example, Addoh-
Kondi Plaintiffs assert that Districts 3, 4, and 5 had slightly nigher Black populations
just before redistricting in 2020 using 2020 Census data than they did after redis-
tricting in the 2021 Enacted Plan. See Addoh-Kondi Doc. 103 at 2, 25 (describing
the demographic changes). They omit that Districts 3, 4, and 5 in the Enacted Plan
all had higher Black populations ihan when districts were last drawn in 2013. Doc
85-14 at 31, 34, 37 (Barber). Addoh-Kondi Plaintiffs’ comparison of districts just
before and just after redsstricting fails to grapple with the fact that Districts 3, 4, and
5 had to change. Precincts in those overpopulated districts had to move to neighbor-
ing Districts 1 and 2, which were underpopulated.®' With those changes, the Black
populations in Districts 3, 4, and 5 would be expected to decline slightly; Plaintiffs’
experts do not dispute that areas closer to Districts 1 and 2 have more Black residents

than faraway areas that could not have been added to Districts 1 and 2 without

61 See McClure Doc. 96 at 6; McClure Doc. 94 at 3; Addoh-Kondi Doc. 103 at 25.
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making substantial changes to existing districts.®®> The changed racial demographics
are merely a “side effect” of adding adjacent precincts to maximize core retention.
Alexander, 144 S. Ct. at 1241.

Similarly, McClure Plaintiffs assert that the Commission “disregarded over
three decades of demographic shifts,” which they argue is evidence that the Com-
mission “sought to maintain the racial ratios of the districts.” McClure Doc. 96 at
31. They make a County-wide observation that “non-white population...increased”
and the “white population fell.” Id. But that critique igneres that those population
changes are not uniform across the County. Their cwii expert showed that the Black
population increased substantially in the portion of central Jefferson County in-
cluded in present-day District 1 (growing from 47.7% to 76.75% between 1990 and
today). Doc. 85-3 at 8, fig. 3 (Coapcer). Simultaneously, that area declined in overall
population—meaning District 1 has had to grow into adjacent areas over time. That
District 1 remains mejority-Black is merely a “side effect” of the County’s demo-
graphic changes. Alexander, 144 S. Ct. at 1241.

Relatedly, McClure Plaintiffs’ reliance on Dr. McCartan’s combined packing-
cracking score establishes nothing. See Doc. 96 at 15-17. The combined packing-

cracking score is one Dr. McCartan created for this case; he has never used it in any

62 Doc. 90-56 at 109:25-111:10 (Williamson); Doc. 90-29 at 67:3-17 (Fairfax).
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other case or in any peer-reviewed publications.® It is simple arithmetic—subtract-
ing the BVAP of District 3 from the average BVAP of Districts 1 and 2—and when
asked about it, Dr. McCartan could not explain why that simple arithmetic tells an-
yone anything.®* Just as lawmakers have no “affirmative obligation” to intentionally
reduce the minority concentrations in particular districts, Cromartie 11, 532 U.S. at
249, lawmakers have no affirmative obligation to intentionally reduce the delta be-
tween minority concentrations in different districts. What’s more, Dr. McCartan’s
other analysis undermines his use of the combined packing-cracking score as evi-
dence of racial predominance. When comparing the racial demographics of the En-
acted Plan with Dr. McCartan’s 120,000 racz-neutral simulations, Dr. McCartan
agrees that neither District 1 nor District 2 were outliers. Doc. 90-49 at 115:11-20,
107:3-7.

Most fundamentally, Plaintiffs cherry-pick facts about racial demographics
while ignoring others. They allege that the Enacted Plan “packed” District 2 with
Black voters while ignoring that District 2°’s BVAP declined from 2013 to 2021.9

The Enacted Plan moved more white population into District 2 than Black

8 Doc. 90-49 at 42:17-43:10 (McCartan).

% Doc. 90-49 at 34:13-21 (McCartan) (“[M]y choice to use this particular combined packing-
cracking score was tailored to the factual question at issue here about packing two districts, and
was based in part on a preliminary analysis of the BVAP shares in those districts.”); id. at 26:22-
27:14 (explaining that “it doesn’t by itself carry with it any sort of normative judgment about
good or bad”); id. at 32:8-25 (explaining that he “c[a]Jme up with a measure” for the two districts
based on his observations that those two districts had a “higher BVAP share”).

%5 Doc. 85-14 at 22 (Barber); see also Doc. 90-35 (Fairfax).
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population.®® Likewise, they allege that the Enacted Plan “cracked” Black voters in
Districts 3, 4, and 5 while ignoring that BVAP increased in those districts between
2013 and 2021.57 Comparing districts just before and just after redistricting, Addoh-
Kondi Plaintiffs’ expert contended that District 5°s de minimis increase in white pop-

ulation (0.36%) was “evidence of race predominating,”®

and then ignored that Dis-
trict 2’s increase in white population was seven times larger—growing by 2.45%.%°
Similarly, McClure Plaintiffs’ expert simultaneously contended that leaving a pre-
dominantly Black precinct in District 3 was “cracking” Black voters while moving
a predominantly Black precinct from District 3 to cepopulate District 1 was “pack-
ing” Black voters.”® These “heads I win, tails you lose” uses of racial demographics

are not sufficient evidence of racial geriyinandering.

2. Plaintiffs’ illustrative plans are insufficient.

Plaintiffs’ experts subinitted illustrative plans, but those illustrative plans
show only that the Contmission could have prioritized other redistricting criteria, not

that race predominated in the Commission’s chosen plan. Addoh-Kondi Plaintiffs

% Doc. 90-35 (Fairfax); see also Doc. 90-36 (Fairfax) (percentage of white population increased
slightly across all districts, including in Districts 1 and 2).

7 Doc. 85-14 at 31, 34, 37 (Barber); see also Doc. 90-35 (Fairfax).

% Doc. 86-3 at 23 (Fairfax).

% Doc. 90-36.

0 Compare, e.g., Doc. 89-15 at 9 (noting that in Bessemer, “the remaining concentration of
Black citizens left in the majority white CD 3," shows "cracking"), with id. at 11 (concluding it’s
“substantively meaningful” that Dolomite, which is a “predominantly Black community,” was
moved from District 3 to District 1).
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contend Mr. Fairfax’s plan is “circumstantial evidence” because he “achieve[d] pop-
ulation equality while minimizing the number of municipalities that are divided be-
tween Commission districts.” Addoh-Kondi Doc. 103 at 30. In drawing this illustra-
tive plan, though, Mr. Fairfax ignored core retention. Doc. 90-29 at 181:8-21 (Fair-
fax). His illustrative plan establishes only that the Commission could have aban-
doned existing district lines to draw districts differently. It does not warrant any in-
ference that race predominated in the Commission’s chosen map. See Alexander,
144 S. Ct. at 1245; see also Anderson, 477 U.S. at 255.

Similarly, to the extent McClure Plaintiffs r¢ly on their experts’ illustrative
plans or alternatives, see Doc. 96 at 15, they sre not evidence of race predominating
in the Enacted Plan. Mr. Cooper did not emulate the Commission’s population-
equalization and core-retention gaals.”! He testified he was selecting VTDs based on
their racial makeup.” Indeed, in one illustrative plan, his only priority was drawing
a third-majority Black district.”? Similar, Dr. McCartan “cherry-picked” sample

plans from computer simulations, but omitted any sample plans from Simulation Set

5, the only simulation set that prioritized core retention to a similar degree as the

" Doc. 90-14 at 100:14-16 (Cooper) (agreeing core retention in Illustrative Plan E was lower
than the Enacted Plan); id. 166:19-25 (same for Plan D); id. 180:21-181:14 (agreeing that he did
not match the Commission’s +/- goal for Illustrative Plan D but that you would be “stupid” not to
see that it was possible).

2 Doc. 90-14 at 161:8-18, 163:1-9 (Cooper).
3 Doc. 90-14 at 161: 24-162:3 (Cooper); id. at 117:1-5.
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Commission.” None of Plaintiffs’ evidence about alternative ways to redistrict is
evidence of racial predominance.

3. Plaintiffs’ district-by-district observations are insufficient.

Plaintiffs have made no district-by-district showing that race predominated.
See ALBC, 575 U.S. at 262 (a racial gerrymander claim requires evidence specific
to each challenged district). McClure Plaintiffs offer no district-by-district analysis,
instead resting on insufficient assertions about the Enacted Plan as a whole, supra.
And Addoh-Kondi Plaintiffs quote their experts’ discussion about each the racial
makeup of each district following the 2021 redistricting, failing to show that districts
are unexplainable on grounds other than race. Cromartie 11, 532 U.S. at 242.

District 1. Plaintiffs cannot show that District 1 constitutes a racial gerryman-
der. While Addoh-Kondi Plaintiffs assert that more Black voters were moved into
District 1 than White voters, ic/. at 25, that observation alone is not evidence of racial
predominance. See Cromartie II, 532 U.S. at 249 (there is nothing unconstitutional
about districts “that turn out to be heavily, even majority, minority”). There is no
evidence supporting the assertion of a 65% target. Supra, 9-11. And there are non-
racial explanations for the precincts moved into District 1 to bring it back to ideal
population. Doc. 85-14 at 10-39 (Barber). Plaintiffs cannot prevail merely by show-

ing racial “side effect[s]” of those changes. Alexander, 144 S. Ct. at 1242.

"4 Doc. 90-49 at 124:17-20 (McCartan); Doc. 85-24 at 23, tbl.3 (McCartan).
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Addoh-Kondi Plaintiffs” discussion of VITDs” is not evidence of racial ger-
rymandering.’® Addoh-Kondi Doc. 103 at 26-27. They argue that the Black and
white population percentages of VTDs moved into District 1 show race predomi-
nated. /d. But Plaintiffs fail to grapple with any alternative explanations for the
movement of those VTDs into District 1, including that the new boundaries follow
municipal lines, keep communities of interest together, and add neighborhoods that
Commissioner Scales used to represent on the city council. See Alexander, 144 S.
Ct. at 1235.77 They also ignore the fact that there are majority-Black and majority-
white census blocks on both sides of the divide between Districts 1 and 3 and Dis-
tricts 1 and 4, meaning portions of precincts icit out of District 1 had higher BVAP

than those added to District 1.”® Nearly all precincts along the District 1 border

75> The two split VTDs are ihie East Pinson Valley Center VTD, which is part of the Center Point
Community Center precinct (Precincts 1065 & 1165), Doc. 90-29 at 107:1-20 (Fairfax), and the
Dolomite West Field Community Center VTD, which only differs slightly from the Dolomite West
Field Community Center precinct (Precinct 1365), Doc. 90-29 at 155:2-12 (Fairfax). The whole
VTDs refer to the Center Point Community Center VTD, which is part of the precinct bearing the
same name, and the Hoover Met Stadium and Baptist Church of McAdory VTDs, which together
make up the Minor Fire Station precinct (Precinct 1285). Doc. 86-5 at 418 (Fairfax).

76 As explained in the Commission’s motion for summary judgment, Mr. Fairfax and other experts
analyzed VTDs even though they do not dispute that the Commission redistricts based on pre-
cincts. Doc. 94 at 23 n.42 (citing Barry Stephenson’s declaration, Doc. 31 at 34).

""Doc. 86-5 at 29 (Fairfax) (agreeing that Precinct 1065 coincides with Commissioner Scales’s
old city council district); id. at 20 (agreeing that Precinct 1365 “tends to follow the municipality
boundary”); Doc. 85-14 at 9, 14-19 (Barber) (describing the Birmingham neighborhoods kept to-
gether)

8 Doc. 90-29 at 122:4-23 (Fairfax); Doc. 86-4 at 234 (Fairfax); Doc. 86-3 at 36 fig. 9 (Fairfax);
see also Doc. 85-14 at 15-16 (Barber).
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“contain substantially Black populations,” so the decision to move those specific
precincts is not best explained by racial considerations. "

District 2. Plaintiffs cannot show that District 2 was racially gerrymandered.
Unlike all other districts, District 2°s BVAP declined between the 2013 Plan and the
Enacted Plan. Doc. 85-14 at 22 (Barber). There is no evidence that Commissioners
were shooting at a 65% racial target in District 2.5 More white voters were moved
into District 2 than Black voters.®! Plaintiffs’ own experts agree there is no quanti-
tative evidence of race predominating in District 2.3

Addoh-Kondi Plaintiffs’ observations abcui VTD splits and racial de-
mographics does not establish a racial gerrymander. See Addoh-Kondi Doc. 103 at
26-27. They ignore that the Commission redistricts based on County-demarcated
precincts, not census-demarcated V'TDs. Doc. 31 at 10 434 (Stephenson). So while
Addoh-Kondi Plaintiffs’ highiight certain VTD splits (the Birmingham Botanical
Garden and Oxmoor Valley Community Center), those are not split precincts.®® The

Oxmoor Valley Community Center precinct was reunited under the Enacted Plan,

7 Doc. 85-14 at 14 (Barber); see also Doc. 90-56 at 110:10-111:10 (Williamson); Doc. 90-29 at
67:3-17 (Fairfax).

80 See supra 12 (discussing Addoh-Kondi Doc. 103 at 9 and Doc. 96 at 28).

81 Doc. 85-14 at 22 (Barber); Doc. 90-29 at 90:7-15, 84:14-85:4 (Fairfax).

82 Doc. 90-29 at 89:22-90:6 (Fairfax); Doc. 85-26 at 5, tbl. 2 (Barber); Doc. 90-49 at 107:3-7,
115:16-20 (McCartan); accord Doc. 85-26 at 4, fig. 1 (Barber).

8 See Doc. 31 at 10 934 (Stephenson); see also Doc. 90-29 at 95:6-96:3 (explaining that he had
no reason to doubt Mr. Stephenson).
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which is a nonracial explanation for changes to District 2 that Plaintiffs ignore.®* As
for the remaining precinct splits in Bessemer and Ross Bridge, those have nonracial
explanations that Plaintiffs ignore. See Doc. 94 at 31-32.

Plaintiffs’ other arguments do not support their racial gerrymandering claim.
For example, Addoh-Kondi Plaintiffs contend that moving the Afton Lee Commu-
nity precinct from District 5 to 2 is evidence of racial gerrymandering because that
precinct was majority-Black. Addoh-Kondi Doc. 103 at 28. But as Mr. Fairfax
acknowledged, that small precinct contains only 335 people and is only 51.94%
Black, which 1s “less than the black population of District 2,” meaning it lowered
District 2’s existing percentage of Black population.

Similarly, to the extent McClure Plaintiffs believe Commissioner Tyson’s
post-hearing statement is evidence of an intent to “maintain the racial composition”
of District 2, Doc. 96 at 8 (citing Doc. 85-11 at 39-40), they misunderstand her state-
ment and the “especialiy stringent” standard for proving racial gerrymandering, A/-
exander, 144 S. Ct. at 1236. Discussed above, she said nothing about maintaining
any racial target and was instead responding to earlier statements about politics, not
race.®® She was faulted for including parts of Ross Bridge in District 2, and she re-

sponded by describing how her district grew to include “Democrats.” Doc. 85-11 at

84 See Doc. 85-14 at 27, 38 (Barber); Doc. 31 at 927 (Stephenson).

8 Doc. 90-29 at 173:19-174:5 (Fairfax); Doc. 86-4 at 243 (Fairfax).
% Doc. 85-11 at 31:24-32:25, 33:1-5, 33:25-34:5 (statements of Commissioner Scales).
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39:20-22 (“[I]f you think I will draw myself into my demise you got to be crazy.”).
She also gave other reasons for adding areas to her district, such as reuniting the
Oxmoor Valley precinct previously split between Districts 2 and 5.8 And while she
described racial demographics of some added areas added to her district, a law-
maker’s awareness of race 1s not sufficient to establish that race predominated in the
changes to District 2 and proves nothing of other districts. See Alexander, 144 S. Ct.
at 1235-36, 1241-42 (lawmakers are entitled to presumption of good faith); Ander-
son, 477 U.S. at 255; Shaw I, 509 U.S. at 646; Miller, 515 U.S. at 916; Feeney, 442
U.S. at 279.

In any event, the actual racial demograpiiics of the areas added were majority-
white, leading District 2 to decline in BVAP.®® This confirms that Commissioner
Tyson’s statements were primarily about politics and the passing reference to race
was hyperbole. For example, Commissioner Tyson said that the portion of Home-
wood added is 99.2% Black Democrat. Doc. 85-11 at 39:18-20. But the largest
Homewood-area precinct added (Precinct 2095) had a BVAP of only 13.9%, and the
neighboring precinct added (Precinct 2450) had a BVAP of only 59.2%, with only
335 people. Doc. 85-14 at 27, fig. 11 (Barber). Likewise, the added area in Ross

Bridge was 50.6% BVAP, id. at 26, and the added Bessemer area was 60% BV AP.

87 Doc. 85-11 at 40:1-9; see also Doc. 47 at 38:2-14 (Stephenson); Doc. 85-14 at 37.
8 Doc. 85-14 at 25, 27, fig. 11 (Barber); Doc. 90-29 at 146:16-147:2 (Fairfax).
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Id. at 24-25 & fig. 9. The racial demographics of the areas added to District 2 are
inconsistent with Plaintiff’s interpretation of Commissioner Tyson’s remarks.
Districts 3, 4 & 5. Plaintiffs provide no evidence that Districts 3, 4, and 5
were racially gerrymandered. Those districts retained nearly all existing precincts
except those moved to repopulate Districts 1 and 2. See Doc. 94 at 35-39. Plaintiffs
failed to consider nonracial explanations for changes to those districts and had no
answers when asked what the Commission could have done instead to avoid their

racial gerrymandering allegations.”

Plaintiffs do not dispute that each of the alternative explanations for changes
to each district is possible, as the Comm:ission explained in its cross-motion for sum-
mary judgment. Doc. 94 at 17 n.25. That possibility is dispositive, defeating Plain-

tiffs’ claim. Alexander, 144 S. Ct. at 1241.°! Plaintiffs have not met their initial

% Doc. 85-14 at 25, 27, fig. 11 (Barber); Doc. 90-29 at 146:16-147:2 (Fairfax).

% Doc. 90-29 at 100:7-10 (Fairfax) (explaining that it is a “case-by-case situation” for how to
evaluate whether a lawmaker chose the right option); id. at 128:4-16 (“I am stating that they had
other choices .... [T]hey could have selected a variety of different VTDs or precincts.”); id. at
166:9-14 (It is “hard for [him] to say” which precincts he would have put in District 2); id. at
10:11-22 (“Specific precincts, I cannot say. I didn’t look at that.”); id. at 175:8-17 (“I didn’t ana-
lyze which ones [to remove from District 5]. I just know that there were other options available.”);
Doc. 90-56 at 141:15-16 (Williamson) (“[M]y analysis was not about hypotheticals or ... what
could have been.”).

1 See, e.g., Doc. 86-5 at 920 (Fairfax) (agreeing that Precinct 1365 in District 1 “tends to follow
the municipality boundary”); Doc. 90-29 at 202:5-203:4 (Fairfax) (agreeing that adding Precinct
3035 in its entirety would reduce compactness and push the population beyond the targeted popu-
lation goal); Doc. 86-5 at 427 (agreeing that Precinct 1065 in District 2 coincides with Commis-
sioner Scales’s old city council district); Doc. 90-29 at 61:14-63:1 (Fairfax) (minimizing changes
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burden to show that race predominated in any of the challenged districts. Given the
absence of direct and circumstantial evidence in the record, the presumption of leg-
islative good faith to which the Commission is entitled, and the inferences required
to be drawn 1n favor of the Commission, Plaintiffs’ motions should be denied.

CONCLUSION

For these reasons, the Court should grant the Commission’s motion for sum-
mary judgment.
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