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INTRODUCTION

Plaintiffs’ Proposed Findings of Fact and Conclusions of Law tell a good story.
The problem is, it’s not the story told at trial. Plaintiffs propose facts with no evi-
dence. They propose credibility determinations with only ipse dixit. And they pro-
pose legal conclusions with no connection to the trial record. Consider any of the
following “findings of fact” Plaintiffs posit:

e  Plaintiffs would have this Court find that “Commissioner Scales com-
mented publicly on the role that race played in the redistricting pro-
cess.” FF 78. How? By making overtly political statements about
“Democratic” and “Republican” areas, and which label applied to the
areas added to District 2. DX10 at 31:17-22.

e  Plaintiffs would have this Court fiizd that Commissioner Knight was
“[a]ware that the 2013 districts were designed to achieve a 65% BVAP
threshold.” FF 138. Based on what? Plaintiffs don’t say.

e Plaintiffs would have this Court find that “the overall populations
moved into CD2 were majority Black.” FF 141. Based on what? Mr.
Cooper’s error-ridden analysis. See Tr.1 275:10-12, 345:6-10
(Cooper) (realizing during trial that there was a potential “error” in
his understanding of areas moved). There is no dispute that the En-
acted Plan moved mostly white population into District 2, and only
from Districts 3 and 5. DX42; DX31 at 22-23 & figure 8. It declined
in BVAP. DX31 at 22. Given that, Plaintiffs’ other expert, Mr. Fairfax,
conceded that he could not say race predominated in District 2, look-
ing at District 2 “alone.” Tr.1 84:1-17 (Fairfax).

e  Plaintiffs would have this Court find that choosing a precinct with
50.8% BVAP instead of a precinct with 50.1% BVAP was evidence of
racial predominance. FF 172. Worse, Plaintiffs would have this Court
find that choosing a precinct with 39.6% BVAP was evidence of racial
predominance because it has “grown in BVAP” since 1990, and so the
Commission—with fortune-telling capabilities—knows it “will likely
further increase” in the future. FF 190.
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e  Plaintiffs would have this Court find that precincts were split “along
racial lines,” FF 171, 189, when Plaintiffs’ expert’s own maps show
they were split along municipal lines. PX132 at 236, 238.

e  Plaintiffs would have this Court find that a new “bump” along District
2’s southern boundary was evidence of racial predominance. FF 83,
193. That “bump” was the addition of more than 4,000 Homewood
residents with a racial makeup of less than 20% BVAP. DX31 at 27,
figure 11.

e  Plaintiffs would have this Court find that changing district lines near
Warrior to follow 1-65 evidenced predominance. FF 199, 209. Plain-
tiffs” own expert said that change was “irrelevant” and “didn’t seem
to add any evidence” of racial predominance. fr.1 163:23-164:14
(Fairfax).

e  Plaintiffs would have this Court find that race predominated in Dis-
tricts 4 and 5 because they became “maore white,” FF 203, even though
Plaintiffs’ own expert said he didn’i think those districts were outliers
compared to race-neutral simulations. Tr.3 597:20-598:7 (McCartan).

e  Plaintiffs would have this Court find that past districts “were config-
ured to adhere to [a] 65% [Black population] standard” and to “main-
tain 65% Black popuiation levels,” FF 30, 37, 42. Based on what? Not
the consent decrec-—that had “no explicit racial targets in CDs 1 and
2.” FF 28. Plainuffs say because past districts contained 78% Black
population ¢r 73% Black population, far from any mechanical target.
FF 42. And because Mr. Cooper said so, even though Mr. Cooper
never reviewed preclearance documents except for “excerpts” to see
“racial percentages” in the “few weeks” before trial and six months
after expert reports. Tr.2 303:9-304:1 (Cooper).

e  Plaintiffs would have this Court find that “even trying to maximize
core retention” in simulations “was not enough to explain the racial
composition of districts,” FF 109, even though Plaintiffs’ expert tes-
tified twice under oath that Districts 1 and 2 are not outliers when
accounting for core retention in simulations. Tr.3 633:14-21, 641:20-
23 (McCartan).
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e  Plaintiffs would have this Court find all their experts credible, but not
Dr. Barber because Dr. Barber “only testified as an expert in one other
case on racial gerrymandering using simulations” in Louisiana. FF
163. Plaintiffs forget that, among his many other qualifications, Dr.
Barber is currently an expert in North Carolina racial gerrymandering
litigation and was appointed as a special master to resolve Michigan
racial gerrymandering litigation. Tr.4 744:24-745:13 (Barber). As for
Plaintiffs’ experts, 17 days before Dr. McCartan submitted his expert
report, he’d never given any thought to the use of simulations to as-
sess racial gerrymandering; he still hasn’t considered Alexander’s dis-
cussion of expert methodologies; and no court has ever relied upon
his analysis in a racial gerrymandering case. Tr.3 589:3-5, 591:13-16,
593:23-25, 606:15-25, 631:16-632:2 (McCartan). Mr. Fairfax thinks
racial gerrymandering can occur “accidentally,” teading him to con-
clude race predominates regardless of nonracial explanations for
changes. Tr.1 77:6-9, 77:19-78:8, 79:6-i4, 84:23-85:3, 107:1-4,
112:6-10, 161:12-16, 161:17-21 (Fairfax). Mr. Cooper, who ordinar-
ily testifies in §2 cases, “was not asked to analyze intent” or “racial
predomination,” and was, in his own words, “sloppy.” Tr.2 304:18-
21, 319:15-18, 326:7-11, 339:6-10 (Cooper). Dr. Liu, likewise a §2
expert, wasted the Court’s time with §2 methodologies; no court has
relied on his analysis in a racial gerrymandering case. Tr.2 371:15-23,
400:20-401:5, 402:4-7, 408:19-25, 427:25-430:4. And none of Plain-
tiffs’ experts bothered to review the public record regarding the redis-
tricting process or relevant testimony. Tr.1 57:15-58:11 (Fairfax); Tr.2
304:6-305:12 {Cooper); Tr.2 403:25-404:6 (Liu); Tr.3 587:12-15
(McCartar).

e  Plaintiffs would also have this Court find Dr. Barber not credible, not
because of his testimony in this case, but because of other courts’ find-

ings in a few other cases, FF 112, in decisions that were later vacated
and reversed by the Eleventh Circuit.

Plaintiffs had every opportunity to prove race predominated in the Enacted
Plan. They never made any district-by-district showing before trial. They have not
made any district-by-district showing after trial. Because there is none. Plaintiffs’

insistence that they prevail on this threadbare record is an invitation to err.
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RESPONSE TO PLAINTIFFS’ PROPOSED FINDINGS OF FACT
I. Parties

1-20. FF 1-20 are accurate. The parties have stipulated as to the addresses of
Plaintiffs and Plaintiffs’ standing members. Doc. 168. As for relevance, the Court
already decided Plaintiffs’ standing. Doc. 164 at 38-39.

21-22. FF 21-22 are accurate.

23. FF 23 is partially inaccurate. Commissioner Scales was the Commission’s
president pro tempore between 2018 and 2022, includirg during the redistricting
process, not Commissioner Knight. See Jefferson County Commission, Minutes of
the Meeting of the Newly Elected Jefferson Coitity Commission for the Term Begin-
ning November 14, 2018 (Nov. 14, 201S), https://perma.cc/VDH5-3T5S (electing
Commissioner Scales as president pro tempore).

II. Plaintiffs’ Challenge t¢ the Enacted Plan
A. Pre-2021 Redistricting Cycles

24-26. FF 24-26 are potentially misleading. The Taylor litigation challenged
Jefferson County’s use of at-large districts to elect county commissioners. The liti-
gation settled by consent decree, replacing the county’s at-large elections with five-
single member districts. PX1 at 1. As Plaintiffs acknowledge in FF 28, the consent
decree did not impose any racial quotas in any district. FF 26 is misleading to the

extent it suggests that the consent decree’s terms required the creation of two
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majority-minority districts; it required single-member districts in response to VRA
claims challenging the ability of Black voters in an at-large system to elect candi-
dates of their choice. See PX1, PX2 at 12-13.

27. FF 27 is misleading and incomplete to the extent that it suggests that Black
Jefferson County residents were unable to participate in the political process and that
no Black candidates were elected in Jefferson County. As the 7aylor Joint Statement
of Principal Facts identifies, Black voter registration exceeded white voter registra-
tion in Jefferson County at the time. CX2 at §146. And while no Black candidate had
been elected to the Commission, Black candidates had won elections for other of-
fices in Jefferson County, id. 9151-60. Additionally, FF 27 is misleading to the ex-
tent it suggests that it was undisputed in Taylor that racially polarized voting ex-
plained election results in Jeffersen County. /d. 91500 (Defendants’ Additional Facts
stating that “[f]ew, if any, county-wide elections for Jefferson County offices have
been racially polarized,” and “differences occurred as a result of factors other than
race.”).

28. FF 28 is accurate. As Plaintiffs concede, the consent “decree required no
explicit racial targets.” That the 1985 plan resulted in two majority-Black districts
was not due to any racial quotas imposed by the consent decree, but instead the non-
racial decision to anchor Districts 1 and 2 “primarily” in Birmingham, the county’s

largest city. PX145 at 4; see Defendant’s FF 126-127. That the Black population of
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Districts 1 and 2 exceeded 65% is simply a “side effect” of that lawful redistricting
priority, not evidence of a racial target. Alexander v. S.C. State Conf. of the NAACP,
602 U.S. 1, 19-20 (2024); see, e.g., Defendant’s CL 444-46 (describing similar per-
missible racial effects); Nairne v. Ardoin, 715 F. Supp. 3d 808, 841 (M.D. La. 2024)
(describing districts drawn by Mr. Cooper using race-neutral criteria resulting in dis-
tricts with BVAPs exceeding 65%).

29-31. FF 29-31 are inaccurate, incomplete, and misleading. While Mr.
Cooper testified as to a “general understanding” of a 65% tule in decades past (Tr.1
241:6-19), and while Mr. Fairfax testified about the “old meaning” of 65% (Tr.1
29:16-30:3), Plaintiffs presented no evidence that Jefferson County prioritized any
such racial target over nonracial redistricting criteria in the drawing of districts.

Mr. Cooper could not testify as to whether the 1985 Commission employed
the rule or otherwise had a racial intent given that he did not consider the 1985 ma-
terials in his report. Tr.2 302:12-304:5 (Cooper). If anything, his testimony suggests
the county would not have thought such a rule of thumb applied. As Mr. Cooper
explained, one of the reasons underlying the 65% rule was to account for lower voter
registration, but Black voter registration exceeded white voter registration at the time
of the consent decree. Supra §27; see Tr.1 241:9-19, 246:14-20 (Cooper).

Nor did Plaintiffs establish that any such “65% rule” would be evidence of

racial predominance during redistricting. As Mr. Fairfax clarified on cross
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examination, mapdrawers can draw districts resulting in a 65% BVAP by following
race-neutral redistricting criteria and “without thinking about race at all.” Tr.1
183:21-184:13 (Fairfax). So even in jurisdictions that might have been held to a 65%
rule by the Department of Justice, mapdrawers need not “aim” for 65% while redis-
tricting, contra FF 29.

Of the little evidence Plaintiffs presented regarding past redistricting plans,
that evidence suggests that the county’s five single-member districts have always
put Birmingham mostly in Districts 1 and 2. Supra 428; see also PX103 at 3-4; DX31
at 9, table 3. Mr. Cooper did not disagree that Districts 1 and 2 have always been
anchored in Birmingham and that Birminghani 1s a community of interest. Defend-
ant’s FF 126-127. Those historic facts are evidence of nonracial redistricting priori-
ties that permissibly resulted in picdominantly Black districts; it cannot be equated
with evidence of an ex anfe racial target.

32. FF 32 is partially inaccurate. The Commission redistricts after every cen-
sus. The relevant code provision in 1993 was Ala. Code §11-3-1.1, not §11-2-1.1.

33-35. FF 33-35 are confusing and potentially misleading. FF 33 cites no ev-
idence. The demographic information in FF 34 and the first sentence of FF 35 de-
scribes the state of the 1985 benchmark districts just before redistricting, based on

1990 census data. PX3 at 2, 109. The second sentence of FF 35 describes how
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population was equalized across districts during the 1993 redistricting and the re-
sulting racial demographics of the 1993 districts. PX3 at 110.

FF 33-35 are also irrelevant to Plaintiffs’ challenge of the 2021 Enacted Plan.
Preclearance letters from 1993 shed no light on the question of racial gerrymander-
ing during the 2021 redistricting cycle. See Defendant’s CL 504-516. Plaintiffs did
not challenge the 1993 plan and cannot now attempt to litigate its constitutionality
30 years later. /d. Plaintiffs presented no evidence that the 2021 districts were drawn
with the intent of maintaining the racial demographics of the 1993 plan, or any other
plan, nor any evidence that the 2021 districts made race-based adjustments due to
VRA concerns. See Tr.3 708:2-8 (Stephenscn); infra §9263-272; see also Defend-
ant’s FF 210-220, 234-237 (detailing commissioners’ statements and expert evi-
dence regarding to core retention); Defendant’s CL 427 (distinguishing core reten-
tion goals in Jefferson County from other cases).

36. FF 36 is misjcading. The Commission’s preclearance correspondence con-
tained after-the-fact descriptions of changes to districts, including how those changes
affected resulting racial demographics. See, e.g., PX3 at 3 (noting the “anticipated
effect of the change” (emphasis added)); Defendant’s FF 141-142. It is hardly sur-
prising that the correspondence told DOJ that these election law changes did not
“significantly alte[r]” the racial demographics of districts previously precleared by

DOJ, FF 36 (quoting PX3 at 2-3), when the very purpose of preclearance was for
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DOJ to ensure that the county was not changing election laws in a way that would
dilute or abridge voting rights. See Clark v. Roemer, 500 U.S. 646, 658 (1991) (“[The
Attorney General ] must for each change analyze demographics, voting patterns, and
other local conditions to make the statutory judgment concerning the presence of a
discriminatory purpose or effect.”). The correspondence did not speak of any race-
based intent during redistricting; nowhere does it say that the county’s changes were
made with racial purpose. Compare, e.g., Clark v. Putnam County, 293 F.3d 1261,
1275, 1267 & n.17 (11th Cir. 2002) (describing preclearance correspondence stating
that Putnam County “maximized” Black voting strength by including “every contig-
uous census block available which would have the effect of increasing the black
percentage in the two majority black vehng districts” during redistricting).

37. FF 37 is misleading. Plaintiffs have no evidence that the Commission re-
districted based on a 65% racial target. Supra §929-31. The 1993 preclearance cor-
respondence speaks of the “effect” of changes, not the intent. Supra §36. When dis-
tricts are drawn or redrawn for nonracial reasons, the Constitution imposes no “af-
firmative obligation” to then change them for race-based reasons—that is, to inten-
tionally reduce the number of minority voters in districts to the minimum degree
allowed by the VRA. Easley v. Cromartie, 532 U.S. 234, 249 (2001) (Cromartie II).

The only inference to be drawn from the absence of any “analysis” about the “need



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 18 of 236

to maintain 65% Black population levels,” FF 37, is that the Commission was not
redistricting with the racial purpose of maintaining 65% Black population levels.

38-41. FF 38-41 are irrelevant to Plaintiffs’ challenge of the 2021 Enacted
Plan. Statistics from 2001 preclearance letters shed no light on the question of racial
gerrymandering during the 2021 redistricting cycle. See Defendant’s CL 504-516.
Plaintiffs did not challenge the 2001 or 2004 plans and cannot now attempt to litigate
their constitutionality 20 years later. /d. Plaintiffs presented no evidence that the
2021 districts were drawn with the intent of maintaining the racial demographics of
the 2001 or 2004 plans, nor any evidence that the 2021 districts made race-based
adjustments due to VRA concerns. See Tr.3 703:2-8 (Stephenson); infra §9263-272;
see also Defendant’s FF 210-220, 234-2.37; Defendant’s CL 427.

FF 41 is also misleading. Ti:e statement in 2001 preclearance correspondence
that “two districts containing African American majorities in excess of 65%” is an
after-the-fact statemeni of the resulting racial demographics of the 2001 districts.
PX6 at 7. It is not a statement of any race-based intent of commissioners. Supra §36;
Defendant’s FF 141-142; Defendant’s CL 504-516. The only indication of “intent”
in the preclearance correspondence is the county’s nonracial statement that the
“change is intended to provide for districts of substantially equal population.” PX6

at 10; Defendant’s FF 143.

10
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Case 2:23-cv-00443-MHH  Document 183
42. FF 42 is misleading to the extent it suggests that the Commission made
changes with the racial purpose of increasing the Black population in Districts 1 and
2. The racial demographics of districts over time is undisputed and reproduced be-
low. But Plaintiffs presented no evidence that these racial demographics are the re-
sult of any race-based intent during redistricting, infra 99263-272, versus simply a
“side effect” of nonracial redistricting changes, Alexander, 602 U.S. at 19-20. If an-
ything, the fluctuation of racial demographics over time is contrary to Plaintiffs’ un-
supported theory that the Commission took “aim” at a 65% racial target decade after
decade, contra FF 29. That Districts 1 and 2 remained majority-Black districts can-
not alone show racial predominance. See Vill of Arlington Heights v. Metro. Hous.
Dev., 429 U.S. 252, 266 & n.15 (1977} {explaining that racial “impact alone is not

determinative’).

District 1 Diisirict 2 District 3 District 4 District 5
1985 65.6% Black 66.8% Black 22.2% Black 5% Black 6.3% Black
1993 73.3% Black 68.9% Black 21.2% Black 6.1% Black 6.3% Black
2001 78% Black / 73.5% Black / 17.1% Black / 15.3% Black / 11.9% Black /

74.9% BVAP 68.8% BVAP 15.8% BVAP 12.9% BVAP 11% BVAP
2013 73.2% BVAP 71.3% BVAP 21.7% BVAP 22.4% BVAP 11.0% BVAP
2021 78.3% AP Black/ | 66.2% AP Black/ | 27.3% AP Black/ | 28.5% AP Black/ | 14.2% AP Black /

76.3% BVAP 64.1% BVAP 25.8% BVAP 25.7% BVAP 14.0% BVAP

PX2 at 19-23; PX3 at 110; PX6 at 11, 44-45; PX5 at 1081; DX31 at 10, 22, 31, 34,
37; PX132 at 105, 107. Note: For 2013, there is no evidence of the districts’ Any-
Part Black composition. Dr. Barber reported each district’s BVAP as of 2013. DX31
at 10, 22, 31, 34, 37. Mr. Fairfax reported the Any-Part Black composition of dis-
tricts using only 2020 census data, not the 2010 census data from when those dis-
tricts were drawn. See, e.g., Tr.1 73:16-25.

11
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43. FF 43 is incomplete and misleading. The 2000 Census showed that Dis-
tricts 1 and 2 were substantially underpopulated, while the surrounding Districts 3,
4, and 5 were overpopulated. PX6 at 10-11. It is thus no surprise that Districts 1 and
2 “expanded somewhat outward” to add population from overpopulated Districts 3,
4, and 5. Id. at 12; see also Tr.2 310:2-7 (Cooper) (noting that those districts have to
grow over time or they would be underpopulated). That “outward” growth was into
additional Birmingham areas—the city that has long anchored Districts 1 and 2—
and Bessemer, part of which has always been in District Z. See PX6 at 12 (stating
that Districts 1 and 2’s “populations are located largely in the City of Birmingham,
and to some degree, in the City of Bessemer™ and describing addition of Ensley,
Southside, and Bessemer to districts); PX 103 at 3-4 (showing Birmingham and Bes-
semer in 1985 Districts 1 and 2); see Defendant’s FF 126-127.

To the extent FF 43 suggests that these changes were made with the intent of
maintaining “‘the ratio of [B]lack and white population,”” FF 43 (quoting PX6 at
11), that is not what the 2000 correspondence says. After describing the malappor-
tionment of the existing districts, the county’s submission stated that the changes
would fix the malapportionment “without significantly changing” existing racial de-
mographics and immediately thereafter stated that the “anticipated effect” of the
changes would be to retain two majority-Black districts. PX6 at 11 (emphasis added).

Again, it is hardly surprising that the county told DOJ that its election law changes

12
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did not “significantly chang[e]” districts previously precleared by DOJ, FF 43 (quot-
ing PX6 at 11), when the very purpose of preclearance was for DOJ to ensure that
the county was not changing election laws in a way that would dilute or abridge
voting rights. Clark, 500 U.S. at 658. Plaintiffs’ mishmashing of quotes from pre-
clearance correspondence is insufficient to establish any intent to redistrict based on
race in 2001, let alone 2021. Infra Y263-272.

44. FF 44 is misleading. Described above, supra 437, the only inference to be
drawn from the absence of any “RPV analysis” in the 2601 correspondence is that
the Commission was not redistricting with the raciai purpose of maintaining 65%
Black population levels.

45-46. FF 45-46 are inaccurate and misleading. The Knott plaintiffs were reg-
istered voters, not a commissioner. Complaint, Knott v. Jefferson Cnty. Comm ’n,
2:02-cv-30 (N.D. Ala. 2002), ECF 1. The dispute was a political one, concerning
changes to District 1 that paired the Fairfield Mayor Larry Langford, a potential
candidate for District 1, with District 1’s incumbent. PX4 at 198. The litigation was
dismissed after Mayor Langford won the District 1 election in 2002, at which point
the parties agreed to make “small adjustments™ to districts, “moving two of the three
voters from District 5 to 2 ... where they had been located during the previous dec-

ade.” Id. at 3-4, 198.

13
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To the extent Plaintiffs suggest the 2004 preclearance correspondence estab-
lishes these “small adjustments” were made with the intent to maintain the racial
makeup of districts, that is not what the 2004 preclearance correspondence says. It
simply describes the “effect” of the small changes. PX4 at 4. To the extent any infer-
ence can be made about intent, it is that the small changes were made to settle pend-
ing litigation by moving plaintiffs into the districts they preferred. PX4 at 4 (describ-
ing how “this change was one of [plaintiffs’] objectives in filing the action™). The
“effects” language in the 2004 correspondence illustrates the distinction between
describing a change’s racial effect, as all preclearance correspondence did, versus
establishing racial purpose, as none of the county’s preclearance correspondence did.

47. FF 47 is misleading. Described above, supra 437, the only inference to be

drawn from the absence of any “RPV analysis” in the 2004 correspondence, FF 47,

65% Black population ievels.

48-50. FF 48-50 are largely irrelevant to Plaintiffs’ challenge of the 2021 En-
acted Plan. Statistics from 2013 preclearance correspondence shed little light on the
question of racial gerrymandering during the 2021 redistricting cycle. See Defend-
ant’s CL 504-516. Plaintiffs did not challenge the 2013 plan and cannot now attempt
to litigate its constitutionality a decade later. /d. Plaintiffs presented no evidence that

the 2021 districts were drawn with the intent of maintaining the racial demographics

14
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of the 2013 plan, nor any evidence that the 2021 districts made race-based adjust-
ments due to VRA concerns. Infra 51-53,263-272; Tr.3 708:2-8 (Stephenson); see
also Defendant’s FF 210-220, 234-237; Defendant’s CL 427. Nor did any other ev-
idence at trial suggest any intent to redistrict based on race in 2013. Mr. Stephenson,
then the Chairman of the Jefferson County Board of Registrars, testified that the
public presentation he gave in 2013 did not refer to race generally or §5 of the VRA
specifically. See Tr.3 726:17-21 (Stephenson); Defendant’s FF 148-149.

51-53. FF 51-53 are incomplete and misleading. The 2010 Census showed
that Districts 1 and 2 were substantially underpoputaied, while the surrounding Dis-
tricts 3, 4, and 5 were overpopulated. PX5 at 1080. It is thus no surprise that Districts
1 and 2 “expanded somewhat outward’ into neighboring areas including Birming-
ham, Center Point, and Homewon to add population from overpopulated Districts
3,4, and 5. Id. at 1081; seec aiso Tr.2 310:2-7 (Cooper) (noting that those districts
have to grow over time or they would be underpopulated).

To the extent FF 51-52 suggest that these changes were made with the intent
of maintaining districts with 65% Black population, that is not what the 2013 corre-
spondence says. The correspondence states that “the reasons for the change” were
because “[t]he 2010 census revealed that population migration created unequal pop-
ulations,” and “[t]he change is intended to provide for districts of substantially equal

population.” PX5 at 1080. After describing that malapportionment, the county’s

15



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 24 of 236

submission stated that the changes would fix the malapportionment “without signif-
icantly changing” existing racial demographics and immediately thereafter stated
that the “anticipated effect” of the changes would be to retain two majority-Black
districts. PXS at 1080-81 (emphasis added). Again, it is hardly surprising that the
correspondence told DOJ that the county’s election law changes did not “signifi-
cantly chang[e]” the racial demographics of districts previously precleared by DOJ,
FF 51 (quoting PX5 at 1080), when the very purpose of preclearance was for DOJ
to ensure that the county was not changing election laws iri a way that would dilute
or abridge voting rights. See Clark, 500 U.S. at 658. The preclearance correspond-
ence 1s insufficient to establish any intent to redistrict based on race in 2013, let alone
2021. Noted above, no evidence at triai suggested any intent to redistrict based on
race in 2013; the public redistricting presentations did not refer to race generally or
§5 of the VRA specifically. See Tr.3 726:17-21 (Stephenson); Defendant’s FF 148-
149.

Described above, supra 437, the only inference to be drawn from the absence
of any “RPV analysis” in the 2013 correspondence, FF 53, is that the Commission
was not redistricting with the racial purpose of maintaining 65% Black population
levels.

54. FF 54 is inaccurate and misleading. Mr. Stephenson testified that Com-

missioner Bowman voted against the 2013 plan. Tr.3 714:10-13. He recalled that

16
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Commissioner Bowman presented an alternative plan but did not “remember his
words” about what became the 2013 plan. /d. at 714:14-18. He was then showed
Plaintiffs’ counsel’s chosen newspaper article to refresh his recollection, but his tes-
timony remained consistent: he remembered Commissioner Bowman’s presenting
an alternative plan, he remembered “he was not happy,” but he did not remember
any statements specifically about “packing.” Id. at 715:2-717:17. Never did Mr.
Stephenson testify that he recalled any statement that Commissioner Bowman’s al-
ternative plan “would be fairer to the community,” conira FF 54. Plaintiffs’ only
evidence of the commissioners’ dispute in 2013 was the 2013 preclearance corre-
spondence, but that correspondence stated that “the disagreement was not along ra-
cial lines.” PX5 at 1076 (emphasis added).

55. FF 55 is accurate. Mr. Stephenson was also Chairman of the Board of
Registrars in 2013 and gave presentations similar to those he gave during the 2021
redistricting process. Tr.3 713:8-12 (Stephenson); Defendant’s FF 147-149. The
2013 presentation made no reference to Section 5 of the Voting Rights Act, nor did
it make any reference to race. Id. at 726:17-21 (Stephenson).

56. FF 56 is inaccurate.! The 2013 preclearance correspondence stated that the

new plan was “adopted over the disagreement among members of the Commission,”

U'FF 56 also cites PX144, but PX144 is not an exhibit admitted at trial. The 2013 §5 pre-
clearance letters are admitted as PXS5.

17
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but that “the disagreement was not along racial lines.” PX5 at 1076. That correspond-
ence also described the intent of the 2013 changes in nonracial terms: “to provide
for districts of substantially equal populations.” PX5 at 1080.

57. FF 57 is inaccurate. The Shelby County decision did not “render[] Section
5 of the VRA inoperable.” The Supreme Court “issue[d] no holding on §5 itself.”
Shelby County v. Holder, 570 U.S. 529, 557 (2013). Instead, Shelby County enjoined
the enforcement of §4’°s automatic coverage formula, meaning jurisdictions includ-
ing Jefferson County could not be automatically subject t¢ §5. Id. Section 5 remains
the law today and has not been declared unconstitutional.

B. 2021 Redistricting Cycle

58-61. FF 58-61 are incomplete. The Commission redistricted after the 2020
Census showed that districts were malapportioned. The 2020 Census showed Jeffer-
son County’s population increased by 2.2%, but that population growth was not uni-
form across the county. Defendant’s FF 157-161. Population declined in central Jef-
ferson County but increased elsewhere. /d.

The 2020 Census also showed changes to the racial demographics of Jefferson
County. Defendant’s FF 162-164. While the “non-Hispanic white” population de-

creased” and the Black and Latino populations increased county-wide, Plaintiffs’

2 Plaintiffs’ experts’ calculation of “non-Hispanic white” population includes only individ-
uals who report as white and no other race on the census. A person who identifies as one-quarter

18
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discussion of county-wide demographics do not tell the full story. Such population
changes do not occur uniformly throughout the county; while Black population
might increase in some areas covered by some districts, it could decline in others
covered by other districts. Defendant’s FF 164. Plaintiffs’ experts did not undertake
any district-by-district analysis to determine how racial populations in different dis-
tricts changed between 2013 and 2021. Defendant’s FF 165. But Dr. Barber did,
showing that the BVAP of Districts 1, 3, 4, and 5 increased between 2013 and 2021,
while District 2 decreased. Defendant’s FF 166.

62. FF 62 is accurate. The Commission had a stated +/- 1% population devia-
tion goal, consistent with how redistricting ;s done in Alabama at the state level.
DXS5 at 9-10; see also Ala. Legis. Black Caucus v. Alabama, 231 F. Supp. 3d 1026,
1050 (M.D. Ala. 2017) (Pryor, J.) {(“The Constitution does not protect a right to less
equal districts, and more equal districts are not proof of racial gerrymandering ....
Alabama is entitled te 1use a +/-1% population deviation.”).

63. FF 63 is accurate.

64. FF 64 is inaccurate or otherwise misleading. When compared to the ideal

district population of 134,944 people, existing District 1 was underpopulated by

12,255 people, existing District 2 was underpopulated by 13,572 people, existing

Pacific Islander, for example, would not count as “non-Hispanic white” but would instead count
as “Total Minority Population” in Plaintiffs’ excerpted table. See Tr.1 59:8-11 (Fairfax).
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District 3 was overpopulated by 7,832 people, existing District 4 was overpopulated
by 7,167 people, and existing District 5 was overpopulated by 10,829 people. DX5
at 7. But single voters are not “an independent unit” moved between districts. 4lex-
ander, 602 U.S. at 32. Rather, during the 2021 redistricting process, precincts or
portions of precincts were added or removed from districts to bring each district
within +/-1% of the ideal district population. DXS5 at 10.

65. FF 65 and note 1 are inaccurate, incomplete, and misleading. Commis-
sioners invoked legislative privilege, and Plaintiffs declined to press that issue in this
Court or in the Eleventh Circuit. See Pernell v. Fla. 5d. of Governors of State Univ.,
84 F.4th 1339, 1343-44 (11th Cir. 2023) (describing legislative privilege in §1983
cases as “insurmountable”). But Mr. Stephenson, Dr. Barber, and Plaintiffs’ wit-
nesses testified about what is apparent from the Enacted Plan itself, the public leg-
islative record and the redistricting process, and things “common” in redistricting.
See, e.g., Defendant’s ¥F 172-173, 176-179, 218-219, 223-227, 229-230, 260-294,
308-352.

Plaintiffs’ assertion that the Court cannot “give substantial weight to any prof-
fered explanations” by Mr. Stephenson or others because commissioners invoked
legislative privilege is an invitation to err. The invocation of legislative privilege
does not relax Plaintiffs’ demanding burden to rule out nonracial explanations for

the map. Defendant’s CL 500-503. Nor does it relegate Mr. Stephenson’s testimony
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to only the “mechanics” of the redistricting process. Contra FF 65. Nothing pre-
cludes the Commission or its witnesses from making observations about what’s ap-
parent from the Enacted Plan and the public legislative record and, more broadly,
what’s “common” in redistricting even if legislative privilege precludes further tes-
timony. See Arlington Heights, 429 U.S. at 268-70; see, e.g., Lee v. City of Los An-
geles, 908 F.3d 1175, 1179, 1183-84 (9th Cir. 2018). As Mr. Fairfax’s testimony in
Callais v. Landry, 3:23-cv-122 (M.D. La.), illustrated, defending against racial ger-
rymandering allegations does not entail mind-reading of lawmakers; it may instead
focus on what is “common” in redistricting and what 1s apparent from the challenged
map. Tr.1 168:17-22, 169:8-19, 170:5-9, 14-1¢ (Fairfax); Defendant’s FF 22. Simi-
larly in Alexander, the Court faulted Plaintiffs’ experts for failing to consider core
retention not based on any specific legislator’s testimony but based on the general
observation that “[lJawmakers do not typically start with a blank slate.” 602 U.S. at
27.

Here too, the Court must give substantial weight to Mr. Stephenson’s and Dr.
Barber’s testimony—the only two witnesses who were familiar or made themselves
familiar with the legislative process leading to the 2021 Enacted Plan. Compare De-
fendant’s FF 110 & 147-148, with Defendant’s FF 12-13, 31-32, 85-86 and Tr.2
403:25-404:5 (Liu) (showing none of Plaintiffs’ experts considered the legislative

record).
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With respect to Plaintiffs’ inaccurate assertions in note 1, Mr. Stephenson’s
recollection of the 2021 redistricting process is consistent with the legislative record,
including commissioners’ public comments. Plaintiffs cite this Court’s earlier opin-
ion, which in turn cited Mr. Stephenson’s deposition. Doc. 164 at 22-23 (comparing
Doc. 85-9 with Doc. 85-11). Mr. Stephenson has since testified at trial and proved
to be a credible and helpful witness. His testimony both at trial and in his deposition
are fully consistent with public statements during the 2021 redistricting process.

Mr. Stephenson explained during his deposition aind at trial that he was the
“facilitator,” that he was “there to coordinate the process,” and that he “had the data”
and the software the Commission used to red;strict with the help of Mr. Stephenson
and his GIS staff. Doc. 85-9 at 77:20-22; Tr.3 at 651:4-25, 652:1-6, 20-22, 703:5-
14, 705:18-25 (Stephenson). While the district changes were ultimately the Com-
mission’s choice, Tr.3 703:5-14, Mr. Stephenson never suggested his role coordinat-
ing the redistricting precess was a minor one, and he showed great knowledge of
Jefferson County and the redistricting plan during his testimony. See id. at 650:6-18;
see also id. at 652:12-19 (explaining the Board of Registrars tracks “most of the
jurisdictional boundaries” within the county, including municipal boundaries). The
Board of Registrars received the 2020 Census data and determined whether districts
were under- or overpopulated; the Commissioners used the Board of Registrars of-

fice to meet to reapportion districts; the Board of Registrars maintained the GIS
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software used for that redistricting process; Mr. Stephenson gave redistricting
presentations about the proposed maps at the October and November commission
meetings; the Board of Registrars posted the proposed maps and answered questions;
and the Board of Registrars produced final maps. Id. at 651:4-25, 652:7-9, 20-22,
653:1-8, 653:24-655:1, 662:15-23, 669:24-670:3, 705:18-25 (Stephenson); see DX5
(public presentation); accord Doc. 89-9 at 48:10-15 (“We made plans as directed by
the commission”). He testified consistently that each commissioner had input on all
three proposed plans, which all contained the same proposed changes to Districts 3,
4, and 5 and their shared boundaries with Districts } and 2. Tr.3 666:23-24; see id.
at 654:16-655:1, 704:18-25; accord DX10 at i8:2-9 (stating during the November
public hearing that he was the “facilitator” of the process, remarking he “enjoyed
having y’all up and getting to know y’all on a deeper basis and your staff,” “com-
mend[ing] your staff from all five districts,” and stating he “[r]eally enjoyed working
with them™).? That testimony was fully consistent with Commissioner Knight’s re-
marks at the end of the November 2021 hearing:

I don’t want everybody to leave with a little bit of a misimpression here.

When — when we get the census number, Barry comes up with a number

and say this 1s what each district needs to consist of within 1 — 1 percent.

So we — Steve and Ms. Tyson, Jimmy and Ms. Tyson, we go up together.
I went up with Ms. Scales. And we look at the maps and say, hey, do you

3 The only difference between the three plans was whether Midfield and Ensley precincts
would remain in Districts 1 and 2 respectively, or whether they would switch between those dis-
tricts. Tr.3 666:12-24.
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want — here — here, we can give up here. We can — so we generally work
together to do this redistricting.

DX10 at 44:17-45:3. No commissioner contradicted his description of the process at
the November hearing.

Nothing in Commissioner Scales’s public remarks contradicts Mr. Stephen-
son’s testimony or calls into question his credibility. Infra §74. She specifically said
“these maps of Plan 1, 2, and 3” shown during the November public hearing did not
come from her office. DX10 31:1-9; 33:6-11. That is because the maps shown in the
redistricting presentation, and the redistricting preseniation itself, were created by
Mr. Stephenson and the Board of Registrars. Sec DXS5 at 14-16; Tr.3 669:24-670:3
(Stephenson). Importantly, Commissioner Scales did not say she did not have input
in the redistricting process. She did not deny visiting Mr. Stephenson’s office with
Commissioner Knight, as both Commissioner Knight and Mr. Stephenson described.
And Commissioner Scales specifically addressed her attempt to compromise with
Commissioner Tyson about the movement of certain precincts. DX10 31:23-32:1
(Scales) (“I agreed to do that up to 10th Court. I was later told that Commissioner 2
did not want that”). She explained how that led her to “go toward Ensley,” DX10
32:1-5, which is exactly what Plan 2 and Plan 3 would have accomplished by moving
Ensley precincts from District 2 into District 1. Tr.3 666:14-24 (Stephenson). And it
was Commissioner Scales who seconded the motion to have Plan 2 and Plan 3 con-

sidered alongside Plan 1 in November. Defendant’s FF 183 (citing PX16).
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Mr. Stephenson’s testimony is likewise consistent with Commissioner Ty-
son’s public comments. Commissioner Tyson did not claim to be the only commis-
sioner with any input for all of Plan 1. See DX10 at 39:12-20. Again, all three plans
were largely the same, differing only with respect to the movement of Midfield and
Ensley. Tr.3 666:14-24 (Stephenson). Importantly, Commissioner Tyson did not
contradict Mr. Stephenson’s earlier statement that he worked with all five commis-
sioners’ staffs or Commissioner Knight’s later statement that they all worked to-
gether. DX10 at 18:2-9, 44:17-45:3.

In sum, the Court must reject Plaintiffs’ contention that the Court not “credit”
Mr. Stephenson’s testimony because he “insisted that the Commissioners alone were
responsible for drawing the Enacted Plan,” contra 65 n.1. For the foregoing reasons,
Mr. Stephenson’s testimony is stiti highly relevant to explanations for the Enacted
Plan; even if he wasn’t the ultimate decisionmaker, he had a major role facilitating
a process where all centinissioners had input.

66. FF 66 is inaccurate and misleading. Mr. Stephenson testified at trial that
“[t]he county attorney was available” to commissioners but he didn’t “know whether
they spoke with him or not.” Tr.3 706:25-707:1 (Stephenson). Plaintiffs’ counsel
then attempted to improperly impeach Mr. Stephenson by failing to read his full an-
swer from his earlier testimony, which was fully consistent with his trial testimony.

Compare id. at 707:19-25, with Doc. 85-9 at 74:21-75:12 (finishing his answer by
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noting commissioners “could have talked to an attorney. They could have talked to
our County attorney. They didn’t tell me if they did or not.”).

With respect to a VRA consultant, it is correct that the Commission did not
engage an expert to conduct a racially polarized voting analysis or an ecological
inference regression analysis for VRA reasons. See Tr.3 706:16-19 (Stephenson).
That is unsurprising; it was not as though the county was engaged in a complete
redraw, reconfiguring the plan in a way that could raise new VRA compliance con-
cerns, such as drawing an additional majority-minority district. Cf. Cooper v. Harris,
581 U.S. 285, 295 (2017) (detailing that North Carolina engaged a veteran map-
maker to assist in redrawing districts, only to have those districts enjoined by the
Supreme Court); Baldus v. Members ¢t ihe Wis. Gov’t Accountability Bd., 849 F.
Supp. 2d 840, 854-55 (E.D. Wis. 2012) (noting that Wisconsin engaged Dr. Keith
Gaddie to evaluate majoritv-minority districts in Milwaukee, only to have those dis-
tricts enjoined by three-judge court). Jurisdictions can comply with the VR A without
considering race at all during redistricting. See Tr. 182:16-22 (Fairfax).

67. FF 67 is accurate. It 1s undisputed that the changes between the 2013
benchmark plan and the 2021 Enacted Plan are minimal. See Defendant’s FF 215,
219-220. It 1s also undisputed that one explanation for those minimal changes was
the fact that all commissioners were incumbents, seeking reelection in the 2022 elec-

tions following redistricting. Defendant’s FF 234-237.
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68. It is undisputed that the County redistricts based on county precincts, dis-
tinct from Census Bureau VTDs. See Tr.3 672:21-22 (Stephenson); see, e.g., id. at
672:6-13, 687:6-25 (discussing examples of precincts moved between districts);
DX2 (showing precincts moved between districts). Mr. Fairfax acknowledged there
are “some slight differences here and there” between the boundaries of county pre-
cincts and census-designated VTDs. Tr.1 17:24-25 (Fairfax); see id. at 88:19-25 (dis-
cussing differences at the margins of boundaries). Mr. Fairfax’s analysis accounted
for and explained those small differences, such that they did not have a material
effect on his analysis. See generally PX133; see also Tr.1 17:19-25. Mr. Cooper did
not account for or explain for those small difterences, leading him to opine that peo-
ple were moved between districts when they were not in fact moved between dis-
tricts and then rely on those observations to conclude, for example, that mostly Black
residents were moved into District 2 when it is undisputed that mostly white resi-
dents were moved into District 2 when using precinct boundaries. Infra 9185, 190-
193; see DX42; DX31 at 22-23 & figure 8.

69. It is undisputed that the Commission followed similar procedures between
2013 and 2021. See Defendant’s FF 169.

It is inaccurate and misleading to say that “the Commission did not attempt to
avoid splitting municipalities,” contra FF 69. As Mr. Stephenson testified and ex-

perts confirmed, while Commission districts cannot always follow municipal lines
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because of frequent annexations, “that doesn’t mean that municipal boundaries are
not important.” Tr.3 682:7-9 (Stephenson); see id. at 681:21-682:11 (Stephenson)
(explaining that “city boundaries are changing all the time” with “annexations on a
weekly basis”); Tr.4 759:3-10 (Barber) (describing Birmingham annexations placed
in Districts 3, 4, and 5); Tr.1 177:10-178:1 (Fairfax) (describing how Mr. Fairfax’s
illustrative plan splits Vestavia given “the noncontiguous areas that it has” while still
trying to put nearly all of Vestavia into only illustrative districts 4 and 5). Mr. Ste-
phenson explained that municipal boundaries are incorporated into precinct lines
“[1]n a lot of areas”; accordingly, districts will follow municipal lines in those places
as a function of following precinct lines. Tr.3 652:8-9. And throughout his testimony,
he described how districts added parts ¢ municipal communities, consistent with
experts’ testimony about how municipalities are themselves communities and how
it is common in redistricting io keep large portions of municipal communities to-
gether. Tr.3 682:10-11 (Stephenson) (explaining that precincts cover municipal
“communities” even if districts do not follow municipal boundaries exactly); Tr.2
314:8-14 (Cooper) (agreeing Birmingham was a community of interest); Tr.1 178:2-
12 (Fairfax); see, e.g., Tr.3 673:16-19, 679:16-681:6, 687:11-25, 691:15-21 (Ste-
phenson testimony regarding municipal communities brought into Districts 1 and 2).
As Mr. Fairfax explained, even if districts do not follow municipal lines, it is “com-

mon” in redistricting and “something that map drawers do” to bring large portions
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of that city into fewer districts. Tr.1 178:2-12 (Fairfax). Even with the numerous
annexations, Dr. Barber noted that the Enacted Plan “does a reasonably good job of
avoiding splitting cities more than necessary,” DX31 at 9, finding that it kept nearly
95% of Birmingham in Districts 1 and 2 and kept other large municipalities in mostly
two districts. See Tr.4 758:23-759:2 (Barber); DX31 at 9, table 3. Historical evidence
corroborates Mr. Stephenson’s testimony too; it is undisputed that Districts 1 and 2
have long been anchored in Birmingham, covering “primarily” Birmingham neigh-
borhoods. Defendant’s FF 126-127; PX145 at 4, 9; PX103 at 3-4. In short, Mr. Ste-
phenson’s testimony about the difficulty of followriig municipal lines for district
boundaries is not tantamount to testimony that the Commission ignores what munic-
ipal communities belong to what preciacis. See Defendant’s FF 222-233; Defend-
ant’s CL 435-439.

70. FF 70 is inaccurate and misleading. The Commission did not “use[] racial
and ethnic data in redistiicting,” nor does Mr. Stephenson’s cited testimony say so.
See Tr.3 705:1-5 (Stephenson) (“Q. And the map drawing software, the MaplInfo
software can show the racial composition of the potential districts that the commis-
sioners were looking at, correct? A. Yes. The census data which includes the demo-
graphic and ethnic data is part of that.”). Like any jurisdiction engaged in redistrict-
ing, the Commission had all census data available to it, which will include racial and

ethnic data for all jurisdictions. /d. But the mere availability or awareness of such
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data is not evidence of racial predominance. See Alexander, 602 U.S. at 22 (citing
Miller v. Johnson, 515 U.S. 900, 916 (1995)).

As for political data, Mr. Stephenson testified that Alabamians do not register
by party. Tr.3 704:14-17, 705:6-8. But Plaintiffs are wrong to suggest that commis-
sioners—elected politicians—were unaware of the politics of their constituents and
potential constituents. All commissioners were incumbents seeking reelection after
redistricting. Defendant’s FF 234, 431. Commissioner Scales, for example, spoke
about the “highly Democratic” areas added to her district. DX10 at 33:1-3. Commis-
sioner Tyson spoke about highly Republican areas in a part of Ross Bridge that
stayed in District 3 versus highly Democratic areas in the parts of Ross Bridge,
Homewood, and Oxmoor moved into her district. Id. at 39:22-40:8. The Commis-
sioners knew their districts and arcas where they might “shore up” political support.
Defendant’s FF 237, 304, 335, Defendant’s CL 431.

71. FF 71 is accurate but irrelevant and reveals Plaintiffs’ misunderstanding
of the applicable legal standards. Plaintiffs proposed factfinding is akin to an admis-
sion that the Commission could have made racial considerations a more prominent
part of redistricting but chose not to.

The question in this racial gerrymandering case is whether race alone explains
districts in the Enacted Plan. Alexander, 602 U.S. at 6-8. That’s Plaintiffs’ burden.

Id. at 11. It is irrelevant whether a hypothetical lower-BVAP district might also have
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complied with the VRA. There is no VRA claim in this case, nor the types of VRA
defenses in cases challenging new majority-minority districts or racial quotas used
for VRA compliance. See, e.g., Bush v. Vera, 517 U.S. 952, 959, 976 (1996) (op. of
O’Connor, J.) (applying strict scrutiny after Texas created three new majority-mi-
nority districts for VRA reasons); 4bbott v. Perez, 585 U.S. 579, 619-622 (2018)
(applying strict scrutiny after Texas created new majority-minority district for VRA
reasons); Bethune-Hill v. Virginia State Board of Elections, 580 U.S. 178, 182 (2017)
(describing undisputed evidence that districts were “drawn with a goal of ensuring
that each district would have a black voting-age population (BVAP) of at least
55%"); Cooper, 581 U.S. at 299 (similar).

72. FF 72 is inaccurate and misleading. There is nothing secret about the fact
that redistricting occurs every 10 vears in most jurisdictions across the country. See,
e.g., Tr.2 446:2-4,452:16-19 (Simelton) (recalling ““a lot of conversations about a lot
of different people about redistricting,” including active litigation challenging Ala-
bama’s congressional districts). Jefferson County was no exception. The public had
ample opportunity to take part in the redistricting process and to share their views
with the commissioners. As Plaintiffs note, the October 2021 work session was open
to the public and all five commissioners attended. Tr.3 655:17-22 (Stephenson). It
was also live-streamed and remains today on the Commission’s website. Jefferson

County, October 5, 2021 Pre-Commission Work Session, https://perma.cc/8PTZ-
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PLSZ. At another Commission meeting two days later, on October 7, 2021, members
of the public attended, and the Commission voted to move forward with the three
proposed plans and set a public hearing on November 4, 2021. Tr.3 661:22-24 (Ste-
phenson); see also PX16; Defendant’s FF 182-183. The maps were available for
public inspection at the Board of Registrars for more than two weeks, which is longer
than required by law. See Tr.3 662:15-21 (Stephenson), Defendant’s FF 184-185.
Discussed infra 9992-83, as required by Alabama law, a public notice was also pub-
lished in printed newspapers including the Alabama Mcssenger, a semi-weekly
newspaper that publishes legal notices for Jefferson County. Tr.3 663:5-10 (Stephen-
son); see About Us, Alabama Messenger https://perma.cc/Y W3H-M3ZK. It also was
published in the Birmingham News. PX17 at 2. State law requires the County to
publish notice in such printed newspapers. Infra 9992-93. Mr. Stephenson explained
that while the maps were on display in the office of the Board of Registrars, members
of the public came to lock at them and to ask questions. Tr.3 663:13-23 (Stephenson).
The public then had an opportunity to speak at the November 4 hearing. /d. at
666:25-667:2. That hearing was also live-streamed. /d. at 665:18-20. In addition, the
official agenda for the November 4, 2021 commission meeting listed redistricting as
a topic to be covered. DX8; Tr.3 664:10-19 (Stephenson). Members of the public
shared their views about the proposed maps. See DX10 at 19:14-29:19; Defendant’s

FF 196-204. The public could also speak to the commissioners outside of public
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meetings. George McCall, a speaker at the November 4, 2021, meeting, did exactly
that. He noted that his neighborhood hosted a meeting about the 2021 redistricting
process in October, that Commissioner Tyson joined by phone, and that they decided
to speak in favor of Plan 1, which kept their neighborhood in Commissioner Tyson’s
district. DX10 at 21:12-20. Mr. McCall also spoke to Commissioner Scales about
the topic. /d. at 21:21-23. Mr. Stephenson testified that the public could have called
or emailed in addition to coming to see him. Tr.3 700:23-701:2 (Stephenson).

73. FF 73 is incomplete and partially inaccurate. On October 5, 2021, the
Commission held a work session where Mr. Stephenson discussed three potential
redistricting plans. Two days later, on October 7, 2021, the Commission held a meet-
ing to officially schedule the November public hearing and to approve posting all
three proposed maps for public irspection. Defendant’s FF 170-185.

74. FF 74 is inaccurate. Commissioner Scales never said “her office was not
involved in the preparaiion of Plan 1” or any other plan. Supra 965 (discussing Plain-
tiffs” FF 965 n.1). Commissioner Scales specifically said that the maps shown of
Plans 1, 2, and 3 at the November 2021 hearing did not come from her office. See
DX10 at 31:1-9; 33:6-11. The maps shown were created by the Board of Registrars
as part of Mr. Stephenson’s presentation. See DX5 at 14-16; Tr.3 669:24-670:3 (Ste-
phenson). Elsewhere, Commissioner Scales and others explained how her office was

in fact involved in the 2021 redistricting changes—which, save for the placement of
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Midfield and Ensley precincts, were the same in all three proposed plans. Supra §65;
see Defendant’s FF 192-194; see, e.g., DX10 at 31:23-32:5 (“[W]e were first offered
Wilkerson School. I agreed to do that up until 10th Court. I was later told that Com-
missioner 2 did not want that. Okay, fine. That’s how we got to Ensley, because I
said rather than to debate that issue, let us go ahead and go toward Ensley and then
we both would be in a favorable position.”). Commissioner Knight shared how he
went to the Board of Registrars to look at the maps with Commissioner Scales spe-
cifically to discuss which areas could be moved from District 4 to District —again,
the same areas in all three proposed plans. DX10 at 44:23-45:3; see Tr.3 666:12-24
(Stephenson). And Mr. Stephenson commendeqi the “staff from all five districts” and
stated he “[r]eally enjoyed working with them.” DX10 at 18:2-9.

75. FF 75 is incomplete ang potentially misleading. Commissioners Stephens
and Knight have served on the Jefferson County Commission for more than a decade
and were commissionets for both the 2013 and 2021 redistricting processes. Tr.3
697:20-21, 698:3-4, 712:16-25 (Stephenson). Commissioners Scales, Tyson, and
Ammons were all elected in 2018 and were commissioners for the 2021 redistricting
process. Id. at 670:9-13, 689:12-17, 697:24-25. All successfully ran for reelection
after redistricting in 2022. Id. at 670:16-17, 689:21-22; Defendant’s FF 168, 234.

Several commissioners described their desire to keep existing constituents and

largely follow the existing district lines during the 2021 redistricting process, not
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just Commissioner Knight. See Defendant’s FF 210-214. Commissioner Stephens
said that “no one really likes to change,” DX10 at 35:23-24, and remarked how he
would have to “tell some of [his] good constituents ... that [he] will no longer rep-
resent them,” id. at 36:2-4. Commissioner Knight said “how we don’t want to really
give up people, but we have to make it balanced and even.” Id. at 45:8-10. And
Commissioners Tyson and Scales talked about how the Enacted Plan retained their
existing districts. Commissioner Scales said she wanted “to thank the Board of Reg-
istrars because [she was] not picking up new areas or territory other than going over
there to Dolomite. So it’s going to be good for Scales.” Id. at 38:6-12. And Commis-
sioner Tyson explained the Commission’s minimal changes approach: “you hold
what you got and you pull from the people that’s overpopulated.” Id. at 39:16-18.
And Mr. Stephenson’s presentation showed how all three proposed plans made min-
imal changes from the 2013 benchmark plan. DX5 at 14-16.

76-77. FF 76-77 are inaccurate in part and misleading in part. Nothing in the
record is inconsistent with Mr. Stephenson’s testimony. Supra 465-66.

At the 2021 public meetings and during deposition and trial testimony, Mr.
Stephenson explained that Alabama law tasks the commissioners with redrawing
districts, emphasizing that the redistricting decisions were ultimately theirs to make.
Tr.3 704:4-8 (Stephenson). At the same time, Mr. Stephenson was there every step

of the way to coordinate the process with the necessary GIS software, population
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data, precinct boundaries, and other expertise. Supra 465; see Tr.3 at 652:1-6;
653:13-17; 703:13-14 (Stephenson). He testified consistently that all five commis-
sioners had input on all three plans—which were largely the same except for the
placement of Ensley and Midfield precincts. See Doc. 85-9 at 18:14-21; Tr.3 654:16-
20; 707:23-708:1 (Stephenson). Commissioner Knight likewise stated at the public
hearing that commissioners worked together to redistrict and specifically observed
that he and Commissioner Scales went to the Board of Registrars together to discuss
what areas could be moved from overpopulated District 4 to underpopulated District
1. See DX10 at 44:17-45:14.

As for Commissioner Scales’s remarks at the hearing, she never denied that
she had input in the redistricting process. Supra §65. She did not dispute Commis-
sioner Knight’s discussion of that process. At the October 7 meeting, she seconded
the motion to consider all thiee proposed plans at the November hearing. Tr.3 662:6-
10 (Stephenson). Ther at the November hearing, she described how she was “first
offered Wilkerson School,” which she agreed to do “up until 10th Court.” DX10 at
31:23-25. Commissioner Scales recounted how she “was later told that Commis-
sioner Tyson did not want that. Okay, fine.” Id. at 31:25-32:1. She explained, “that’s
how we got to Ensley,” referring to the two Ensley precincts that Plans 2 and 3 would
have moved from District 1 to District 2. Id. at 32:1-5. Commissioner Scales also

defended her decision to meet with neighborhood officers of areas that, under Plans
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2 and 3, might move from District 1 to District 2. She stated, “if that Ensley com-
munity or Charles Brown community were up for consideration, it was my duty to
come to them to make sure that they understood everything.” Id. at 33:12-17. Her
public remarks showed how she was involved in the redistricting process and her
input resulting in Plans 2 and 3, consistent with Mr. Stephenson’s testimony. Supra
q65; see DX10 at 30:11-15; 31:17-32:17; 32:23-33:5; 34:15-19.

Plaintiffs’ quoted reference to “misinformation,” DX10 at 31:14-16, when
read in context including all of the foregoing, does not suggest that Commissioner
Scales was uninvolved in the redistricting process. Just before, Commissioner Scales
had said her office didn’t produce the maps shown (or “this document™) at the No-
vember hearing. Id. at 31:6-13. Just after, she was raising questions about whether
areas added to District 2 were Republican. Id. at 31:17-22. Even if her statements
could be read as Commissicaer Scales’s distancing herself from all changes in all
proposed plans—which would be inconsistent with her own statements—the record
does not support a finding that Commissioner Scales was uninvolved in the redis-
tricting process.

77. FF 77 is potentially misleading. After the Commission adopted the En-
acted Plan, Commissioner Tyson stated she drew Plan 1. DX10 at 39:12-15. She did
not say she exclusively drew all of Plan 1. Supra 965. After all, Plans 1, 2, and 3 all

contained all the same changes to the boundaries of Districts 3, 4, and 5 that are
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shared with Districts 1 and 2. Defendant’s FF 192; see also DX5 at 14-16; DX10 at
16:17-17:4; Tr.3 666:12-23 (Stephenson); Tr.4 891:11-17 (Barber).

78. FF 78 is inaccurate. Commissioner Scales said nothing about “the role that
race played in the redistricting process.” Commissioner Scales instead remarked on
politics at various times in the hearing but never race. She stated that she was grateful
she was keeping her existing district and “not picking up new areas or territory other
than going over there to Dolomite” and adding more of Center Point. DX10 at 38:6-
12. She described those areas as “highly Democratic.” Id. at 33:1-3. With Commis-
sioner Tyson’s supporters looking on, Commissionst Scales then compared those
“highly Democratic” areas to the areas added to District 2:

On Plan Number 1, District 2 is going to have to take in a portion of Home-

wood. District 2 will also have to take in a portion of Ross Bridge and
Lakeshore and Oxmoor Vajlcy. Okay?

We speak of Democratic versus Republican. You figure out what that
looks like.

Id. at 31:17-22. In context, Commissioner Scales’s remarks are a political criticism
of areas added to Commissioner Tyson’s District 2. Her rhetorical question—“You
figure out what that looks like”—refers back to the Homewood, Ross Bridge,
Lakeshore, and Oxmoor Valley areas she identified just before. /d. Shortly after, she
made the point again in purely political, not racial, terms. She repeated that she was
adding “highly Democratic” areas and then posed the question of whether “Home-

wood, Ross Bridge, Lake Shore” are ‘heavily populated Democratic area[s]?” Id. at
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33:1-5; Defendant’s FF 241. Imputing race-based intent to Commissioner Scales’s
political statement is unmoored from her actual words, which were exclusively about
politics, is contrary to the presumption of legislative good faith, and would be clearly
erroneous if adopted. See generally Alexander, 602 U.S. at 6 (concluding that district
court’s factfindings “were clearly erroneous under the appropriate legal standard™).

79. FF 79 is accurate.

80-81. FF 80-81 are inaccurate and misleading. Commissioner Tyson did not
comment publicly about the “role that race played in the redistricting process.” Com-
missioner Tyson described three areas added to District 2 with both racial and polit-
ical information, and three additional areas with only political information. She de-
scribed Rosedale as “a 99.2 percent Black community” and “all Democrats.” DX10
at 39:18-20. She then described the “Mountain View” neighborhood as “89 percent
Democratic and black.” Id. at 40:5-12. She finally described a Bessemer area added
as “99 percent Demecratic, 99 percent Black.” Id. at 40:17-19. Other statements
were exclusively political: She described a Homewood area added as “the other
Democratic part of Homewood.” Id. at 39:22-25. She described the reunited Oxmoor
Valley precinct as an “89 percent Democratic box.” Id. at 40:1-4. And she described
the area of Ross Bridge not added to her district as “99 percent Republican.” Id. at

40:6-8.
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No statement purports to describe the “role that race played in the redistrict-
ing.” Commissioner Tyson did not say she added any of the Rosedale, Mountain
View, or Bessemer areas because of race. At most, her statements overall indicate
some political intent—stating “if you think I will draw myself into my demise you
got to be crazy,” immediately followed by her purely political statement that she
“pull[ed] the other Democratic part of Homewood.” Id. at 39:21-25. The statements
are best read as a response to Commissioner Scales’s earlier criticisms that Commis-
sioner Tyson had added Republican areas to her district. Supra §78. Statements like
“Don’t believe everything you hear” and “I know what I’'m getting” because she met
new constituents, DX10 at 40:20-23, were a direct response to Commissioner
Scales’s suggestion that she did not kncw how her district was changing, not a state-
ment of racial purpose. And impeitantly, these statements came only affer the Com-
mission voted to adopt the plan. DX10 at 35:7, 35:18. Finding racial predominance
from these statements alone—for a district that indisputably declined in BVAP and
added more white residents than Black residents (DX31 at 22-23; DX42)—would
be contrary to the high bar Plaintiffs face in proving predominance, not merely
awareness, contrary to presumption of legislative good faith, and would be clearly
erroneous if adopted. See Alexander, 602 U.S. at 6.

82-83. FF 82-83 are inaccurate, incomplete, and misleading. Regardless of

Mr. Douglas’s personal impression of Commissioner Tyson’s remarks,
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Commissioner Tyson’s post-vote statements show, at most, an awareness of racial
demographics of three areas added to District 2, as well as politics, and are not suf-
ficient evidence of racial purpose. Supra q480-81; infra 9114-115; Defendant’s CL
409-411. As for Mr. Douglas’s testimony about Rosedale, the “bump on the lines”
observed by Mr. Douglas is the combined addition of Homewood precincts 2095 and
2450, which together are overwhelmingly white and contributed to a reduction of
the BVAP of District 2. See DX2; Tr. 4 891:23-892:7 (Barber) (“[O]n the whole we
know that the precincts that were moved into her district had the effect of reducing
the BVAP of the district”); Defendant’s FF 244. And when Commissioner Tyson said
that she “pulled from Homewood,” she said “aii [she] did was pull the other Demo-
cratic part of Homewood.” DX10 at 39:22-24. If Plaintiffs were right that the Com-
mission were making “granular racec-based decisions,” the choice to add highly pop-
ulated, overwhelmingly white areas in Homewood does not follow. See DX31 at 27,
figure 11. And Plaintifs’ own expert, Mr. Fairfax, admitted at trial that he could not
say that there was evidence that race predominated in the drawing of District 2 when
considering District 2 alone “because of the fact that white population increased
more than black population.” Tr.1 83:24-84:3 (Fairfax).

Nor can Plaintiffs convert Mr. Douglas from a fact witness into an expert wit-
ness regarding “remedies ordered” in other redistricting cases. FF 82 n.2. He was

not qualified as an expert at trial. See Fed. R. of Evid. 702. Mr. Douglas may testify
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based on his “own personal experiences,” United States v. Hill, 643 F.3d 807, 841
(11th Cir. 2011), including about the demographics of areas to the extent he has per-
sonal experience. Infra §9123-126. But Plaintiffs improperly use his testimony not
only to make broad assertions about county-wide demographic shifts across multiple
decades but also to make expert-like assertions about what would be required in a
VRA remedy. See Tr.2:482-13-485:22 (asking questions including “[d]o you think
it’s possible to elect a black candidate of choice in a district in Jefferson County with
a black voting age percentage of about 50 percent”).

A fact witness’s testimony should not “blur{} into supposition or extrapola-
tion.” Lebron v. Sec’y of Fla. Dep’t of Child. & Families, 772 F.3d 1352, 1372 (11th
Cir. 2014). Mr. Douglas’s “anecdotal observations cannot support the sweeping
claims for which they [are] offered.” Id. at 1372. Applied here, the Court may credit
Mr. Douglas’s testimony about the demographics of Powderly at the time he moved
there in 1976 until he raoved away in 1984. Tr.2 474:15-475:5 (Douglas). But it is
improper to rely on his testimony about Powderly after 1984, including how it
changed demographically and details about where new residents came from, when
he no longer lived there. Id. at 475:4-19 (Douglas). Nor can the Court credit his
testimony about the change in quality of services provided to the area across the
board when he has not lived there in over 40 years. /d. at 478:12-17. Likewise, Mr.

Douglas moved from Titusville over 30 years ago. Id. at 476:8 (Douglas). The Court
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cannot credit his testimony about the current racial demographics of that area when
he has not lived there in over three decades. /d. at 476:4-8. And he never lived or
attended church in West End, Lipscomb, Midfield, Brighton, Pleasant Grove, East
Lake, Roebuck, Center Point, Pinson, Homewood, Hoover, or Vestavia Hills. /d. at
480:15-481:11; 481:15-482:3. Plaintiffs cannot rely on that testimony for claims
about county-wide demographic shifts that occurred over the course of multiple dec-
ades when there is no testimony that he personally experienced it. See, e.g., Tr.2
481:20-482:3 (Douglas) (“Q. So beyond the areas we have already discussed, are
there any other areas of Jefferson County that you know to have shifted in similar
ways? A. Yes. Q. Okay. Just tell the Court a iittle bit about those...Anywhere in
Jefferson County. There you go. A. Okay. On the southern side, definitely Home-
wood has more black population. Hoover. And Vestavia Hills.”). Nor is it remotely
proper to credit Mr. Douglas’s testimony about what would ordinarily be a highly
complex endeavor by statistician expert witnesses in VRA litigation, contra FF 82
n.2. Mr. Douglas is neither a lawyer nor a statistician, political scientist, or demog-
rapher who was qualified to testify as an expert on remedies in VRA cases like Jones
and Milligan. In short, while Plaintiffs treat Mr. Douglas’s testimony about “white
flight” and how that affected all of Jefferson County or remedies in past VRA litiga-
tion as though it were expert testimony, it cannot be considered as such. See Tr.2

478:4-19; 484:2-485:22 (Douglas).
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84. FF 84 is accurate.

85. FF 85 is accurate with respect to the core retention of the Enacted Plan.
The minimal changes of the Enacted Plan are undisputed. Defendant’s FF 208-221.
The racial demographics of the Enacted Plan were relatively similar to the racial

demographics of the 2013 benchmark plan based on 2020 census data:

2013 BVAP 2020 BVAP 2021 BVAP
(Benchmark) (Pre-Redistricting) (Enacted Plan)
District 1 73.2% 76.4% 76.3%
District 2 71.3% 66.7% 64.1%
District 3 21.7% 28.6% e 25.8%
District 4 22.4% 29.5% : 25.7%
District 5 11.0% i4.1% 14.0%

DX31 at 10, 22, 31, 34, 37.

The racial demographics of past plans fluctuated, shown in the table in 442,
supra. For example, Districts 4 and 5 have more than doubled in Black population
between the 1990s and tcday, while Districts 1 and 3 have increased some in Black
population and District 2 has decreased some. Supra §42.

86. FF 86 is incomplete and thus misleading. The Enacted Plan places nearly
95% of Birmingham in Districts 1 and 2. DX31 at 9, table 3. And Districts 1 and 2
have primarily covered Birmingham since 1985. Defendant’s FF 126-127; PX145 at
4, 9; PX103 at 3-4. And while very small portions of Birmingham are contained in
Districts 3, 4, and 5, DX31 at 9, table 3, Plaintiffs have never disputed that these

small portions are explainable by municipal annexations. Defendant’s FF 224; see,

44



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 53 of 236

e.g., Tr.3 682:2-6 (Stephenson); Tr.4 758:23-759:2 (Barber). Birmingham is likewise
split between four or five districts in illustrative plans and simulations. See Defend-
ant’s FF 224.

Even with the numerous annexations, Dr. Barber noted that the Enacted Plan
“does a reasonably good job of avoiding splitting cities more than necessary,” DX31
at 9, finding that it kept nearly 95% of Birmingham in Districts 1 and 2 and kept
other large municipalities in mostly two districts. See Tr.4 758:23-759:2 (Barber);
DX31 at 9, table 3. Historical evidence corroborates Dr. Barber’s testimony too; it
is undisputed that Districts 1 and 2 have long been arnchored in Birmingham, cover-
ing “primarily” Birmingham neighborhoods. Lyefendant’s FF 126-127; PX145 at 4,
9; PX103 at 3-4.

87-88. FF 87-88 are accuraic. All experts report materially the same racial
demographic percentages for districts in the Enacted Plan. See PX132 at 104; DX31
at 10, 22, 31, 34, 37.

89-90. FF 89-90 are incomplete, inaccurate, and misleading. Mr. Simelton’s
testimony that Commissioner Tyson told him the districts were forced upon her and
that her district was “oversaturated” cannot be credited given the public record, in-
cluding:

e Commissioner Tyson’s contemporaneous statements from the dais

that she had a direct role in her district’s changes and her extensive

comments defending the areas added to District 2. DX10 at 39:14-
40:19.
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e  The fact that Commissioner Tyson herself seconded the motion to ap-
prove the Enacted Plan and voted in its favor and did not propose any
alternate plans. Tr.3 669:9-10 (Stephenson); DX10 at 35:7-9; PX17.

e  Testimony from other commissioners—made in her presence without
any contest from her—describing Commissioner Tyson’s participa-
tion in the redistricting process. DX10 at 44:23-45:3.

e  The undisputed fact that changes lowered the BVAP of District 2 by
bringing more white residents than Black residents into District 2.
DX31 at 22; Tr.1 86:8-16 (Fairfax); Tr.2 308:5-8 (Cooper); Tr.4
782:1-6, 10-14 (Barber).

Moreover, Mr. Simelton’s trial testimony departed from his prior testimony.

At trial, he contradicted his prior testimony that the conversation with Commissioner
Tyson did not “resonate” with him. Tr.2 450:14-452:4 (Simelton). And despite the
passage of an additional six months, he inexplicably remembered more about those
conversations than he did when he previously testified. /d. at 449:24-450:1 (“Q.
Were you previously unclear on [the timing of the conversation]. A. Well, if I was,
I’m clear now....”). Still, he¢ did not “remember all of her exact words” and recalled
only “some of them.” /d. at 450:2-5. Mr. Simelton also acknowledged that, at least
for the first conversation he recalled with Commissioner Tyson, “we were having a
lot of conversation about a lot of different people about redistricting in general,”
which would have included ongoing litigation over Alabama congressional dis-
tricts. Id. at 446:2-4, 452:16-19 (agreeing he had conversations about congressional

districts around the same time). His testimony that Commissioner Tyson was “un-

happy” was based on “[t]he fone of her response.” Id. at 446:12-14 (emphasis
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added). And that it was Mr. Simelton’s “understanding,” not the words that Commis-
sioner Tyson used, “that the number of African-Americans” in District 2 “were over-
saturated,” id. at 447:5-8, but he didn’t have any knowledge of changes made to Dis-
trict 2 from Commissioner Tyson, id. at 454:12-14.

91. FF 91 is inaccurate and misleading. Mr. Hall simply testified that Com-
missioner Tyson suggested he contact Judge U.W. Clemon. He initially said that
conversation occurred in 2020 or 2021, Tr.3 520:1-5 (Hall), even though there would
have been no proposed plans until October 2021. But Mr. Hall had previously testi-
fied that the conversation occurred in 2023, years «jier redistricting when Plaintiffs
were organizing their suits. /d. at 529:1-13. On cross examination, Mr. Hall also said
that the Alabama congressional districis were “part of the conversation,” not just
commission districts. /d. at 530:4-8. Mr. Hall also initially said that Commissioner
Tyson told him to “be engaged™ and that he “need[ed] to contact Judge Clemon,” but
he clarified that she didn’t identify any “issues” with the map, and she didn’t ask
him to be a plaintiff. /d. at 520:16-19, 521:2-6, 521:22-522:1. He added that he, like
many, “look at Judge Clemon as a hero,” and it was the conversation with Judge
Clemon that caused him to become a plaintiff. /d. at 522:8-21. On cross examina-
tion, Mr. Hall further clarified that Commissioner Tyson “did not necessarily say
anything about the county districts” beyond the suggestion that he speak to Judge

Clemon. Id. at 530:16-20.
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92-93. FF 92-93 are misleading. As Plaintiffs acknowledge, the Commission
complied with its legal obligations for public notice. State law required the Commis-
sion to publish a public notice of its redistricting hearing in a newspaper with general
circulation in the county for at least two weeks. See Ala. Code §11-3-1.1(c) (empha-
sis added). State law contemplates that the notice appears in a printed paper. See Ala.
Code §6-8-60(b) (publications “must be published in any newspaper printed in the
English language which has a general circulation in the county, regardless of where
the paper is printed” (emphasis added)). Contrary to Plaintiffs’ suggestion that the
maps should have been included, state law is sat:siied when the notice identifies
where the maps can be viewed. Id. Those reguirements were also found in the reso-
lution adopted by the Commission on Qctober 7, 2021. See PX16. Mr. Stephenson
testified that the notice was pubiished in the Alabama Messenger. Tr.3 663:9-10
(Stephenson). The notice also appeared in the Birmingham News, see PX17 at 2,
where it was published for 16 days, and it was also published online. See Alabama
Public Notices, Birmingham News, https://perma.cc/N6S2-G37F.*

In addition to complying with this public notice requirement, both October
meetings and the November hearing were livestreamed on the county’s website.

DX7 at 41:16-42:8; PX20 at 17; Tr.3 700:11-14 (Stephenson); Defendant’s FF 170,

* United States ex rel. Osheroff v. Humana, Inc., 776 F.3d 805, 811 n.4 (11th Cir. 2015)
(judicial notice of newspaper article is proper for the “purpose of determining which statements
the documents contain”).
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188. And though the law requires the maps be available for public inspection for
only two weeks, the county exceeded that requirement by keeping them on display
for longer. DX9 at 2; Tr.3 662:18-21 (Stephenson); Defendant’s FF 184. With respect
to social media, Mr. Stephenson testified that he did not know whether the meetings
were advertised on social media, not that they were not advertised on social media.
Tr.3 700:8-11 (Stephenson).

94. FF 94 is incomplete and misleading. While Ms. McClure testified that she
was not aware of the public hearing, she acknowledged that others were aware of
the hearing. Tr.1 213:21-22 (McClure). She never iestified about when she became
aware of the redistricting process. She was asked only what she learned about the
process. Id. at 213:15. The cited testimony does not support a finding that the 2021
redistricting process lacked transparency, particularly when the Commission held
public meetings attended by miembers of the public, invited members of the public
to view the maps at the Board of Registrars, and complied with state notice require-
ments. Supra 972, 92-93; Defendant’s FF 169-207.

95. FF 95 is incomplete and misleading. Ms. McClure acknowledged that oth-
ers were aware of the public hearing. Tr.1 213:21-22 (McClure). The public record
confirms that members of the public attended the public hearing, including the six
individuals who spoke at the public hearing about the redistricting proposals. DX10

at 19:14-29:19; see also Tr.3 665:21-22 (Stephenson). Mr. Stephenson confirmed
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that the Commission’s meetings were open to public and livestreamed on the
county’s website. Tr.3 655:20-22, 663:1-4, 665:18-22 (Stephenson); Defendant’s FF
170, 186-188. He confirmed that the Board of Registrars published a public notice
in a newspaper, as required by state law, and displayed all three proposed plans for
more than the required two weeks. Tr.3 662:19-21, 663:1-2 (Stephenson). And mem-
bers of the public then came to view the maps and ask questions. /d. at 663:13-23.
Finding that process was not transparent would be contrary to the presumption of
good faith, Alexander, 602 U.S. at 10, particularly when the Commission complied
with applicable laws regarding public notice and Piaintiffs’ own witnesses testified
the public was aware of ongoing redistricting. See Tr.3 701:16-19 (Stephenson); see,
e.g., Tr.1 213:21-22 (McClure); Tr.2 446.2-4 (Simelton).

C. Bench Trial

97. FF 97 is accurate.
i. Anthesy Fairfax
98. FF 98 is inaccurate with respect to the assertion that Mr. Fairfax “has de-
veloped nearly 1000 redistricting plans during the last four decennial redistricting
cycles.” Mr. Fairfax testified that he “drew probably maybe 150 to 200 different
redistricting plans” in the 1990 redistricting cycle, but in the cited testimony he did
not attempt to quantify how many redistricting plans he has drawn beyond that. Tr.1

14:20-21 (Fairfax).
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99-100. FF 99-100 are inaccurate, incomplete, and misleading. Mr. Fairfax’s
methodology was to observe the “resulting racial demographics” of the redistricting
process and draw conclusions from those racial effects alone. Tr.1 62:19-22 (Fair-
fax); see Defendant’s FF 15-29. For example, Mr. Fairfax’s conclusion for District
1 was based on his observation that District 1 “add[ed] a greater amount of black
population than white population.” Tr.1 62:5-22 (Fairfax); PX131 990; see also De-
fendant’s FF 16. The only basis for his conclusions about District 3 and District 4
“was the racial demographics of precincts moved out” of those districts. Tr.1 161:10-
21 (Fairfax). And his conclusion about District 5 was based on the increased white
population. Tr.1 72:9-13, 164:21-24 (Fairfax); see also Defendant’s FF 18. These
observations about resulting demographics alone are not sufficient to conclude race
predominated. Infra §9263-293; Defendant’s CL 412-415. Nor do these observations
answer the question of whether the districts are “‘unexplainable on grounds other
than race.”” Cromartie i, 532 U.S. at 242; see also Defendant’s CL 397-399.

Mr. Fairfax’s illustrative plan says nothing of whether race predominated in
the Enacted Plan. The illustrative plan failed to mirror the nonracial criteria apparent
in the Enacted Plan, including core retention and the existing political makeup of the
Commission. Defendant’s FF 24-26, 383-384. That the Commission chose not to
redistrict in a way that would unseat an incumbent commissioner, for example, fails

to answer the question of whether race was “the criterion that ... could not be
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compromised.” Defendant’s FF 397-404; see PX121. Nor did Mr. Fairfax hold his
illustrative plan to the same standard as the Enacted Plan. Mr. Fairfax concluded that
racial demographics alone could show racial predominance in the Enacted Plan, su-
pra, but then testified that race did not predominate in his illustrative plan, whatever
the resulting racial demographics. Defendant’s FF 27. That rules-for-thee-but-not-
for-me approach undermines his credibility.

Because Mr. Fairfax’s methodology failed to grapple with alternative expla-
nations for the racial demographics of the Enacted Plan, his testimony is neither rel-
evant nor “highly credible.” See Alexander, 602 U.S. at 7, 9; Defendant’s CL 397-
404. Shown below, Mr. Fairfax failed to consider core retention, municipal bounda-
ries, population equality, major roadwavs, or other nonracial explanations. See, e.g.,
Defendant’s FF 20, 334, 363. Plantiffs’ proposed credibility finding is unsupported
by the record.

The notion that Mr. Fairfax’s testimony held up against cross examination is
likewise unsupported by the record. Cross examination confirmed that Mr. Fairfax’s
methodology was not responsive to the question of whether race predominated, nor
did that methodology untangle racial from nonracial explanations. For a non-exhaus-
tive list of examples:

e  Cross examination confirmed Mr. Fairfax did not consider the pub-

licly available legislative record, testimony from Plaintiffs who live

in the districts, or testimony from Mr. Stephenson, even though he
coordinated the mapdrawing process. Tr.1 57:15-58:11 (Fairfax).

52



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 61 of 236

e  Cross examination confirmed that Mr. Fairfax thought a map drawer
“may accidentally or unintentionally develop a racially gerrymander-
ing plan,” judged only by the resulting racial demographics of the
plan. Tr.1 77:6-9 (Fairfax); see id. at 77:19-78:8; id. at 79:6-14
(“Q...[Y]ou didn’t mean to suggest ... that a district line must be
drawn with racial purpose. A. Right. Right. Exactly. Yes. It may not
be in order to. It may just be accidentally. Q. You’re looking at the
results that occur, whether intended or not, right? A. Correct.”); id. at
84:23-85:3 (“surmising” that precinct movements in District 2 were
intended to maintain BVAP based only on “the resulting racial de-
mographics” of precinct movements); id. at 107:1-4, 112:6-10 (con-
cluding Bessemer Community Center precinct was split along racial
lines because 80% Black population on one side of the split is more
than 70% Black population on other side of the split, even though the
split results in a more compact District 2); id. at 161:12-16 (“Q. The
basis for your conclusion that race predominated in District 3 was the
racial demographics of precincts moved out of those districts, correct?
A. Yes. And the fact that they were ecverwhelmingly black, yes.”); id.
at 161:17-21 (same for District 4).

e  (Cross examination confirmed that Mr. Fairfax did not consider non-
racial explanations such as adding more of a municipality to districts,
even though he agreed that was a common redistricting priority, or
precinct splits that mostly followed municipal lines. See, e.g., Tr.1
91:24-92:5,93:1-4,157:22-25 (Fairfax) (adding more of Birmingham
to District 2); éd. at 96:12-15, 99:17-20 (adding more of Homewood
to District 2); id. at 121:16-20, 143:22-24, 148:8-15, 157:18-21,
158:1-5 (adding more of Birmingham to District 1). Nor did he rule
out compactness as an explanation for split precincts. /d. at 112:6-10
(agreeing Bessemer Civic Center precinct split results in a more com-
pact District 2); id. at 144:9-17 (testifying “[c]ompactness would have
been one of the reasons to split [the Dolomite precinct].”).

e  Cross examination showed how Mr. Fairfax zeroed in on race over
any other nonracial explanation. For example, Mr. Fairfax opined that
the Commission should have added lower-BVAP precincts along the
westside of District 1, based only on the racial demographics of those
precincts. Tr.1 151:6-16, 21-23 (Fairfax). When cross-examined, Mr.
Fairfax did not dispute that all of these lower-BVAP precincts would
not have added more Birmingham neighborhoods to District 1—
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unlike precincts added in the Enacted Plan—or would far exceed the
population of precincts added, exceeding the Commission’s stated +/-
1% population deviation goal. /d. at 152:8-156:20.

e Cross examination confirmed that Mr. Fairfax did not analyze what
precincts the Commission should have moved instead, beyond his
opinion about alternatives along the westside of District 1 and his il-
lustrative plan, which did not prioritize core retention. Tr.1 163:2-6,
166:10-15 (Fairfax).

e  Cross examination confirmed that even Mr. Fairfax did not deem
some precinct movements to be evidence of racial predominance,
contrary to Plaintiffs’ post hoc arguments in post-trial briefing. See,
e.g., Tr.1 95:7-10 (Fairfax) (“Q. That reunification of the Oxmoor Val-
ley precinct[,] you don’t think that’s evidence of racial predominance
in the enacted plan, do you? A. No.”); id. at 96:5-8 (“Q...you don’t
believe the addition of this predominantly white [Homewood Com-
munity Center] precinct is evidence of racial predominance in District
2, right? A. That is correct.”); id. at 163:23-164:14 (testifying that
Warrior-area change to Districts 3 and 4 did not “add any evidence”
of racial predominance).

e  Cross examination confirmed that even Mr. Fairfax’s race-alone anal-
ysis fell short. Mr. Fairfax, for example, did not consider where the
decline in white population or the growth in Black population oc-
curred in the county over the decade, even though he knew it was
“usually” the case that such population changes would not occur uni-
formly across the county—meaning there could be increases in some
places but declines in others. Tr.1 59:22-60:21. But Mr. Fairfax didn’t
bother to account for those local differences in his analysis. /d. at
60:18-21.

e  Cross examination confirmed Mr. Fairfax omitted inconvenient find-
ings from figures in his report. Compare DX42, with PX131 at 23,
figure 2 (omitting that more white voters than Black voters moved
into District 2); compare DX43, with PX131 at 24, figure 3 (omitting
that the white population percentage also increased in Districts 1 and
2); see also Tr.1 127:21-128:3 (Fairfax) (acknowledging he created
his own overlay of Commissioner Scales’s former city council district
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and areas added to District 1 but did not ultimately include that over-
lay in his report).

e  Cross examination confirmed that Mr. Fairfax did not consider core
retention as an explanation for the differences between the Enacted
Plan and his illustrative plan. Tr.1 178:13-179:1 (Fairfax).

e  Cross examination confirmed that Mr. Fairfax applied different rules
in this case than as a defense-side expert in Louisiana litigation, even
though his reports in those cases were submitted the same month. Tr.1
167:3-7 (Fairfax). Here, Mr. Fairfax testified “[t]here could be some
alternative explanation as following the municipal boundaries,” like
in the Ross Bridge precinct, “[b]ut nonetheless [the precinct] was still
split along racial lines” based on the resulting racial demographics on
either side of the precinct split. /d. at 91:24-92::5; see also id. at 91:14-
22 (similar); id. at 116:13-16, 117:1-8 (testitying that even if addition
of Birmingham neighborhoods explains changes to Precinct 1, race
still predominates if those Birminghani neighborhoods are predomi-
nantly Black); id. at 143:25-144:5 {testifying that he could not rule
out the addition of Dolomite precinct was explainable by Birmingham
municipal line, but still race predominates because the addition of the
Dolomite precinct increased District 1°s Black population). While in
Louisiana, Mr. Fairfax testified that nonracial explanations precluded
plaintiffs from showing race predominated, even if those nonracial
explanations affected the resulting racial demographics of districts.
Id. at 168:14-22, 169:8-170:9, Defendant’s FF 22.

it. William Cooper
101. FF 101 1s incomplete and misleading. Mr. Cooper “prepared several re-
ports,” but Plaintiffs should not suggest they were reliable or all that helpful. Mr.
Cooper prepared a total of four reports, including one corrected report, containing
numerous mistakes. Defendant’s FF 37-44. His rebuttal report was not submitted in
April 2024 as Plaintiffs assert but was instead submitted weeks after the deadline in

May 2024. Tr.2 340:23-341:8 (Cooper); see also Doc. 94 at 16 n.15. One of the errors
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included in this rebuttal report was a figure that purported to show the 2020 Black
population but instead showed the 2000 Black population. Defendant’s FF 43 (dis-
cussing PX78). Mr. Cooper realized this error only a week before trial, and still he
did not alert the Court or opposing counsel to that error until he was on cross exam-
ination. /d.; Tr.2 347:13-16 (Cooper). And rather than submit Mr. Cooper’s error-
laden reports as evidence, as they did with all other experts, Plaintiffs’ counsel ex-
tracted only maps, figures, and Maptitude reports, omitting his reports’ narrative
analyses entirely. See PX32-PX98.

102. It is undisputed that the “vast majority”’ of Mr. Cooper’s cases involved
§2 of the Voting Rights Act, distinct from the racial gerrymandering claim here. Per-
haps this explains why Mr. Cooper could provide little analysis relevant to the racial
gerrymandering inquiry. Detailed bclow, his opinions are better suited for a §2 case
and are unhelpful here. Infra 4104.

Mr. Cooper’s repeated testimony that Districts 1 and 2 are “overconcentrated”
with Black voters is far afield from the question presented in racial gerrymandering
cases. Tr.1 258:14-15 (Cooper). The question is whether districts are unexplainable
except by race, not whether districts are “overconcentrated” or “underconcentrated”
with voters of different racial groups. Alexander, 602 U.S. at 7-8; Cromartie 11, 532
U.S. at 249. Mr. Cooper’s analysis would suggest an affirmative obligation to inten-

tionally reduce the number of Black voters in particular districts. But the
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Constitution imposes no such obligation. Cromartie 11, 532 U.S. at 249. The consti-
tutional obligation is to not create “districts for predominantly racial, as opposed to
political or traditional, districting motivations.” Id. Mr. Cooper’s recitation of racial
demographics does not satisfy Plaintiffs’ burden and ignores the relevant inquiry in
this case. See Defendant’s CL 486-489.

Plaintiffs’ assertion that “this Court” previously credited Mr. Cooper’s testi-
mony is inaccurate. Plaintiffs cite Singleton v. Merrill, 482 F. Supp. 3d 924, 1006
(N.D. Ala. 2020), or the “Milligan™ litigation. That litigation was before a three-
judge panel in a preliminary injunction posture and assessed Mr. Cooper’s §2 testi-
mony. The quoted preliminary injunction decision is not binding on the merits in that
§2 case, let alone the present case before this Court in this racial gerrymandering
case. See Univ. of Texas v. Camenizch, 451 U.S. 390, 395 (1981) (“[T]he findings of
fact and conclusions of law miade by a court granting a preliminary injunction are
not binding at trial cn the merits.”). The question here is the credibility of Mr.
Cooper’s racial gerrymandering analysis. The Court cannot find Mr. Cooper’s anal-
ysis credible or helpful, given the number of errors before and during trial, the zero-
ing in on racial demographics without any analysis of “intent” or “racial predomina-
tion,” by an expert who described himself as “sloppy.” Defendant’s FF 32-34, 37-
44; Defendant’s CL 486-489; see, e.g., Tr.2 304:18-21,319:15-18, 326:7-11, 336:19-

23, 339:6-10, 339:11-340:20, 341:12-342:7, 347:17-19 (Cooper).
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103. FF 103 is incomplete and misleading. Mr. Cooper testified about the
“packing” and “cracking” of voters while also testifying that he was not exploring
intent or racial predominance in this case. Tr.2 304:18-21, 319:15-18, 326:7-13
(Cooper). So what Mr. Cooper called “packing” and “cracking” were simply de-
scriptors of demographic changes, not any racial purpose required to prove racial
gerrymandering. See Tr.1 278:4-22; Tr.2 305:24-306:7 (Cooper).

Nor are Mr. Cooper’s illustrative plans evidence of racial predominance.
While Mr. Cooper drew five illustrative plans, none reflected the same nonracial
considerations as the Enacted Plan. For example, none had core retention scores mir-
roring the Enacted Plan. Tr.2 329:1-4 (Cooper), Defendant’s FF 386. Even Plan D,
with the highest core retention of 85.74%, was nearly 10% lower than the overall
core retention of the Enacted Plar, with even greater variation when looking at core
retention district-by-district. Defendant’s FF 387; Tr.2 317:6-15 (Cooper). As Alex-
ander explains, that failure to sufficiently consider core retention means the Court
“cannot rule out core retention as another plausible explanation” for the resulting
map. 602 U.S. at 27. Plan D, moreover, splintered significant percentages of Bir-
mingham’s population throughout four districts, versus two districts in the Enacted
Plan. Compare PX89 (keeping 81% of Birmingham in Districts 1 and 2), with DX31
at 9, table 3 (keeping nearly 95% of Birmingham in Districts 1 and 2). Plan D also

exceeds +/-1% population deviation, Tr.2 334:24-335:4 (Cooper), and pairs
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incumbents from Districts 1 and 4, id. at 328:13-14. While Plaintiffs assert that Mr.
Cooper “has prepared redistricting maps for approximately 750 jurisdictions,” FF
101, the task here was not to create a Gingles 1 map in a §2 VRA case, as Mr. Cooper
is ordinarily engaged to do. In this racial gerrymandering case, Mr. Cooper failed to
mirror the nonracial criteria apparent from the Enacted Plan. Without controlling for
those nonracial criteria, Plaintiffs cannot assert that differences between Mr.
Cooper’s illustrative plans and the Enacted Plan are explainable by race alone. See
Alexander, 602 U.S. at 27, 33.

104. FF 104 is inaccurate and incomplete. Ni. Cooper did not provide “spe-
cific and detailed testimony.” His opinions were riddled with errors and often cur-
sory or based only on ipse dixit. See, e.g., 1.2 339:6-340:20, 341:12-345:1 (Cooper);
Defendant’s FF 37-44. In Mr. Cooper’s preliminary injunction report, he included
the wrong population for District 1, which infected his analysis. Tr.2 339:19-22
(Cooper). In his initial teport at the merits phase, he omitted Birmingham from his
list of municipal splits, despite that Birmingham is the largest municipality in Jeffer-
son County and has been the subject of extensive argument in this case. /d. at 340:9-
11. His rebuttal report failed to include a compactness report for Plan D. /d. at
341:22-342:1. His core retention calculations also contained errors, which meant that
the parties could not accurately establish core retention. /d. at 342:2-343:13. And to

date, Mr. Cooper has not corrected his repeated error suggesting the Enacted Plan
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moved individuals between Districts 1 and 2, as well as between other districts,
where it is undisputed the Enacted Plan made no changes. See PX75; Tr.2 344:5-23
(Cooper). And at trial, Mr. Cooper could not testify to the accuracy of one of the
figures included in his rebuttal report because he had misidentified the underlying
census data. PX78; Tr.2 346:14-16 (Cooper). After agreeing that he made all these
mistakes, Mr. Cooper described his work as “sloppy” at times. Tr.2 339:6-10
(Cooper).

Described above, Mr. Cooper’s analysis of racial asmographics and the sup-
posed “overconcentration” of Black voters is not responsive to Plaintiffs’ gerryman-
dering claim. Supra 4102. Moving around vciers to meet Mr. Cooper’s proposed
“adequate number of Black voters” stanaard would constitute the very race-based
redistricting prohibited by the Equal Protection Clause. See Palmore v. Sidoti, 466
U.S. 429, 432 (1984); Studenis for Fair Admissions, Inc. v. President & Fellows of
Harvard Coll., 600 U.S. 181, 206 (2023). Mr. Cooper’s testimony is not credible,
ignores the only relevant question in this case, and suggests the Commission must
engage in prohibited racial sorting of Jefferson County voters.

The notion that Mr. Cooper’s testimony held up against lengthy cross exami-
nation is belied by what actually happened at trial, including:

e  Cross examination confirmed that Mr. Cooper ordinarily testifies in

§2 cases and was unfamiliar with the term “race predominates” in a
racial gerrymandering case. Tr.2 326:4-9 (Cooper) (“I’ve never really
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encountered that argument in any testimony that I’ve ever provided
that I’'m aware of.”).

e Cross examination confirmed that Mr. Cooper’s analysis contained
many errors. Tr.2 339:19-25 (Cooper) (“I do make that [copy and
paste] mistake on occasion and not only in this case.”); id. at 340:9-
13 (describing his failure to include Birmingham in his list of munic-
ipal splits as a “little snafu” and “[n]o big deal”); id. at 340:17-20 (“I
had accidentally selected Birmingham to remove it from the top pop-
ulation base when I ran the report.”); id. at 341:12-15 (agreeing that
his rebuttal report “contained some errors”); id. at 342:2-7 (agreeing
that he originally miscalculated the core retention in illustrative Plans
D and E); id. at 344:3-12 (explaining that it is possible that the reason
he reported people moving between Districts 1 and 2 was “some other
inaccuracy in the Maptitude software); id. at 346:14-347:6 (explain-
ing that he did not know what data he used to produce PX78); id. at
347:17-19 (agreeing he failed to send cver a corrected report after
identifying the error in PX78); id. at 310:21-22 (“I regret that error. I
was just rushed and just inserted ihe wrong map.”); id. at 302:17-
303:11 (agreeing that he cited ¢nly the 1985 Consent Decree rather
than the Amended Consent Decree he purported to testify about).

e Cross examination confirmed that Mr. Cooper did not consider the
publicly available legislative record and was generally unfamiliar
with the 2021 redistricting process. Tr.2 304:6-305:7, 334:1-3
(Cooper) (“I have never seen anything in writing that required that
they stay within the plus or minus 1 percent range.”).

e Cross examination confirmed that Mr. Cooper’s conclusions were
based only on a cursory visual comparison of changing racial de-
mographics between 1990 and 2020. Tr.2:305:22-306:8 (Cooper).

e Cross examination confirmed that Mr. Cooper’s testimony was, in
part, based on documents he only reviewed only in his preparation for
trial, long after his reports were submitted. Tr.2 303:9-13 (Cooper) (“I
did not see the [Amended Consent Decree] until very recently.”); id.
at 303:21-304:1 (explaining that he only reviewed the 1993 and 2001
Section 5 submissions a “few weeks” before trial).
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e  Cross examination confirmed that Mr. Cooper was not trying to “an-
alyze intent” or “racial predomination,” even though on direct exam-
ination, he repeatedly criticized the Commission for “packing” Black
voters into Districts 1 and 2 and claimed there was no “reason” for
doing so. Tr.2 304:18-21 (Cooper) (“I was not asked to analyze intent
in this case”); id. at 326:7-13 (“I don’t focus on intent or racial pre-
domination”); id. at 319:15-18 (“I was not asked to consider intent
.200); Tl 238:11-13 (Cooper) (“[T]here’s no reason for that many
black voters to be, essentially, packing into just two districts ....”); id.
at 287:24-25 (“[Black voters] are overwhelmingly concentrated or
packed into Districts 1 and 2.”); id. (stating that he did not “under-
stand the reason” for “pack[ing]” Black voters in Districts 1 and 2).

e Cross examination confirmed that Mr. Cooper did not evaluate
changes at the precinct level. Tr.2 321:7-8 (Cooper) (“I was not going
through this precinct by precinct. I don’t work that way.”).

e  Cross examination confirmed that Mr. Cooper did not consider non-
racial explanations, as shown by his illustrative plans. Tr.2 310:1-7
(Cooper) (agreeing that the districts had to change because they were
underpopulated); id. at 334:711-17 (agreeing that his illustrative plans
did not fall within the +/-1% population equality goal); id. at 314:8-
11 (agreeing that Birmingham is a community of interest); id. at
316:5-22, 320:11-16 (agreeing that his illustrative plan did not keep
most of Birminghain in two districts); id. at 323:3-7 (agreeing that his
illustrative plans joined communities with different interests); id. at
325:15-16 (“[TThere’s no reason to continue to be hyperfocused on
creating Districts 1 and 2 within the city of Birmingham.”); id. at
328:9-17 (noting that he placed the Commissioner from District 4 in
District 1 in his illustrative Plan D).

e  Cross examination confirmed that Mr. Cooper did not consider core
retention as an explanation for the differences between the Enacted
Plan and his illustrative plans. Tr.2 330:6-8 (Cooper) (explaining that
this is the “first time” he has seen “where core retention was actually
reported” in a case); id. at 330:16-18 (“[T]he fact that I can’t match
or haven’t matched the core retention in the enacted plan is ... not
particularly significant[.]”); id. at 331:2-3 (“[T]here is absolutely
nothing wrong” with his illustrative plans’ lower core retention rates).

62



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 71 of 236

e  Cross examination confirmed that Mr. Cooper thought the Commis-
sion had some affirmative obligation to move Black voters to change
the racial demographics of the Commission districts. Tr.2 336:19-23
(Cooper) (“Q: Do you think that they need to take affirmative steps to
reduce the overconcentration of black voters in Districts 1 and 2? A:
I believe they should and they failed to do so for the past 35 years.”).

e  (Cross examination confirmed that in drawing his illustrative plans,
Mr. Cooper was trying to move Black voters out of Districts 1 and 2,
raising questions of impermissible racial purpose. See Tr.2 318:24-
319:3 (Cooper) (“I was trying to reduce the overconcentration of
black voters in Districts 1 and 2....”); id. at 319:12-14 (“I was just
trying to, in general, reduce the overconcentration of black voters in
Districts 1 and 2....”); id. at 318:11-17 (agreeing that 85% of the res-
idents he moved into District 4 in his illustrative plan are Black);
321:2-4 (“I was just trying to overall eliminate or reduce the overcon-
centration of black voters in Districts 1 and 2”); id. at 323:17-19 (“The
process I engaged in was to reduce the overconcentration of black
voters in District 1[.]7); id. at 323:25-324:2 (agreeing that he extended
District 1 in Plan D to lower the BVAP percentage in District 1); id.
at 337:22-25 (“The point was pasically just to eliminate the overcon-
centration of black voters it District 1 and 2.”).

e Cross examination confirmed that Mr. Cooper was aware of race
when he was drawing his illustrative plans to move Black voters out
of Districts 1 and 2. Tr.2 337:15-19 (Cooper) (“Q: When you drew the
maps in this case, did you make it a point to highlight any VTD that
you were looking at that was at least 30 percent BVAP? A: I would
have been aware of the 30 percent marker ....”).

e  Cross examination confirmed that Mr. Cooper applied different rules
in this case, opining that there was no reason for districts exceeding
65% BVAP, than in Louisiana litigation, proposing districts exceeding
65% BVAP. Tr.2 348:21-25 (Cooper) (“Q: Is it your testimony that
there are no urban maps with BVAPs above 65 percent in your illus-
trative plan in Louisiana that’s specifically around New Orleans? A:
There very well may be. This is not New Orleans, this is Jefferson
County, Alabama.”); id. at 349:1-3 (“Q: So it’s not always improper
to have a map with a district that is above 65 percent BVAP, you
agree? A: I agree.”).
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iii. Dr. Baodong Liu

105. FF 105 is incomplete and misleading. The vast majority of Dr. Liu’s prior
testimony “in over a dozen cases” arose under §2 of the Voting Rights Act, distinct
from this racial gerrymandering case. No court has ever relied on Dr. Liu’s analysis
in a racial gerrymandering case. Tr.2 401:3-5, 401:18-402:7 (Liu).

In the only racial gerrymandering case where Dr. Liu previously served as an
expert, Alexander, the Supreme Court specifically criticized Dr. Liu’s methodology
in detail, including his reliance on off-cycle elections. See Alexander, 602 U.S. at
32; see Tr.2 411:19-25, 430:5-11 (Liu). The same flaw pervades his “wasted votes”
analysis here, which relies entirely on races freim one off-cycle election in Jefferson
County. /Id. at 411:6-412:3; Defendant’s F'F 57.

106. FF 106 is incomplete arnid misleading. Dr. Liu analyzed racially polarized
voting and “effectiveness,” but these analyses are not ways of examining racial pre-
dominance generally ¢r “the level of packing of Black population” specifically.
These analyses have not been relied on by any court in a racial gerrymandering case.
Supra §105.

107. FF 107 is inaccurate and misleading. To begin, Dr. Liu’s testimony was
difficult to follow and confused. At one point, he referred to his regression analysis
as determining whether race was affecting a “final election outcome,” rather than

precinct movements. Tr.2 393:21-394:4 (Liu). Moreover, Dr. Liu offered no credible
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explanation as to why he confined that regression analysis to District 1. Dr. Liu tes-
tified that he spent hundreds of hours on his two reports, id. at 404:11-405:5 (Liu),
and it only took him “two minutes” to run his District 1 analysis, id. at 426:6. But
Dr. Liu never bothered to complete the same analysis on District 2, which would
have shown no correlative relationship when adjacency was interacted with BVAP.
Id. at 426:9-10; see DX32 at 7; Defendant’s FF 73-75. That omission raises serious
questions about Dr. Liu’s credibility and objectivity. He also acknowledged the Su-
preme Court’s criticism of his work in Alexander but said he disagreed. /Id. at 428:9-
429:22. Plaintiffs’ declaration that Dr. Liu “appeercd calm and confident” is ipse
dixit; his actual testimony was neither credible nor helpful given the racial gerry-
mandering questions before the Court.

With respect to Dr. Liu’s criticism of Dr. Barber’s regression analysis, his tes-
timony is not well-founded. Ur. Liu agreed with Dr. Barber that a precinct’s adja-
cency to an existing district line was the strongest predictor of whether a precinct is
moved into a district. /d. at 417:15-18; PX26 at 3. Dr. Liu’s criticism was based on
further analysis using the same regression model where he interacted BVAP with
adjacency for District 1, but not any other nonracial criterion. /d. at 418:7-11. Dr.
Liu admitted that he could have, but chose not to, interact adjacency and precinct
size. Id. at 418:7-12. Nor did he account for other potential factors, because he was

not trying to identify the “true cause” of why certain precincts were moved. /d. at
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425:8-10. And even his race-alone analysis showed only a small relationship be-
tween adjacency and BVAP. PX26 at 4; see Defendant’s FF 70. For example, Dr.
Liu’s analysis was that Precinct 1285 (50.8% BVAP) is a mere 0.2% more likely to
be moved into District 1 than Precinct 3030 (50.1% BVAP). Tr.2 421:15-422:22
(Liu). But Dr. Liu didn’t consider the substantial difference in the population sizes
of those precincts as an alternative explanation for why Precinct 1285 was chosen
over Precinct 3030. /d. at 424:11-18.

iv. Dr. Cory McCartan

108. FF 108 is incomplete. Only weeks befoie he was retained for this case,
Dr. McCartan testified in Louisiana redistricting litigation that he had no legal un-
derstanding of the term “racial gerrymandering,” Tr.3 588:22-24 (McCartan), had
never devised a test to detect racial gerrymandering, id. at 589:3-5, and had never
given any thought as to the roic simulations might play in assessing racial gerryman-
dering, id. at 591:13-1c. This case is the first case where Dr. McCartan has opined
about “racial manipulation” in a challenged redistricting plan, the first case where
Dr. McCartan has used a so-called “combined packing-cracking score,” the first case
where Dr. McCartan has used simulations to test racial gerrymandering allegations
specifically, and the first case where Dr. McCartan has used a so-called “hatched
maps” analysis to test racial gerrymandering allegations specifically. /d. at 589:3-5,

591:13-16, 593:23-25, 606:7-25, 622:18-21.
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109. FF 109 is misleading, incomplete, and partially inaccurate.

Regarding Dr. Barber’s initial simulations, which did not prioritize core re-
tention for reasons Dr. Barber explained (Tr.4 797:17-798:5 (Barber)), Dr. Barber
concluded that the Enacted Plan resembles some of those non-core retention simu-
lations. DX31 at 51, figure 19; see Tr.4 797:17-799:6. Dr. McCartan did not disagree;
instead, he testified that the Enacted Plan doesn’t resemble enough of the simulations
based on his chosen measure of statistical significance. See Tr.3 615:24-616:1
(“[B]ecause [the Enacted Plan] lands in that upper 5 percent [range of simulations],
then that’s what qualifies as statistically significaat”). Dr. Barber responded with
cogent and convincing explanations for why Dr. McCartan’s approach is misguided.
First, he explained that simulations in & racial gerrymandering case are helping ad-
dress whether “there [is] an alterrative map that resembles the enacted map that did
not use race in its drawing. or where race did not predominate,” not whether “there
[are] 10 percent of mavs or are there 5 percent of maps” that do so. Tr.4 804:2-11
(Barber). He explained that looking at the whole range of simulations better answers
that question. /d. at 804:10-11. Second, he explained there is no one-size-fits-all ap-
proach to statistical significance, which he described as a “choice” to be made by
researchers with a “variety of options.” Id. at 804:12-17. Dr. Barber simply “chose
the more conservative approach” and asked “is [a district in the Enacted Plan] out-

side of the range of the simulations.” /d. at 804:17-18.
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Regarding Plaintiffs’ assertion that “Dr. McCartan found that even trying to
maximize core retention was not enough to explain the racial composition of the
districts in the Enacted Plan,” that assertion is contrary to Dr. McCartan’s sworn
testimony. When Dr. McCartan compared the Enacted Plan against Simulation Set
5, Dr. McCartan had no dispute that Districts 1 and 2 were not outliers even under
his own definition. Defendant’s FF 81-83 (citing Tr.3 641:20-22; PX30 at 19, table
2).

Regarding Plaintiffs’ discussion of Dr. McCartan’s “precinct by precinct anal-
ysis,” Plaintiffs omit that the quoted testimony describes a comparison of the En-
acted Plan to simulations that did not consider core retention to the same degree as
the Enacted Plan. Alexander could not be clearer that experts cannot fault a redis-
tricting plan based on such comparisons. 602 U.S. at 27. No different than Dr. Imai’s
error in Alexander, Dr. McCartan’s comparison does not permit the court to “rule
out core retention as airother plausible explanation for the difference between the
Enacted Plan” and, here, the average Barber simulation analyzed by Dr. McCartan.
1d.

110. The Court can rely on Dr. McCartan’s creation of Simulation Set 5, which
is sufficiently reliable given Dr. McCartan’s experience developing the redistricting
software used by the experts in this case. See Defendant’s FF 81-83. Beyond that,

Dr. McCartan’s testimony is not credible and not helpful. Specifically, his refusal to
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consider his own Simulation Set 5 as the starting point for his “cracking” and “pack-
ing” assertions and his bespoke “score” system raises serious questions about Dr.
McCartan’s results-oriented analysis. Dr. McCartan used Dr. Barber’s simulation
set, despite its lack of any core retention constraint, over Simulation Set 5, which
was also available to him, even though the latter would have indicated there was no
statistically significant “packing” in Districts 1 and 2. Defendant’s FF 83. For this
reason and those identified in Defendant’s FF 84-103, Dr. McCartan’s testimony
should be given little weight and, in all events, is inconsistent with Alexander’s ad-
monition that a Plaintiffs’ expert cannot declare racial gerrymandering based on a
simulation set that does not consider core retention to the same degree as the Enacted
Plan. See Alexander, 602 U.S. at 27, 33.

v. Dr. Michael Barbzi

111. FF 111 is accurate. Dr. Barber has also won awards for his academic
work, teaches courses ¢ statistics, data visualization, and quantitative methods such
as those deployed in his work here, and has served as a special master and as an
expert in various redistricting cases. Defendant’s FF 106-107; see Tr.4 743:6-25
(Barber).

112. FF 112 is inaccurate, incomplete, and misleading. Courts have not “often
declined” to credit Dr. Barber or found his testimony “generally not credible.” For

example, in Rose v. Raffensperger, 619 F. Supp. 3d 1241 (N.D. Ga. 2022), the court
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accepted Dr. Barber as an expert and credited his analysis but simply noted that his
testimony was of “limited utility” for the specific §2 issue in that case. Id. at 1254.
And then the Eleventh Circuit reversed the district court. Rose v. Raffensperger, 87
F.4th 469, 479 (11th Cir. 2023). This is hardly an indictment of Dr. Barber. In Jacob-
son v. Lee, 411 F. Supp. 3d 1249 (N.D. Fla. 2019), the Eleventh Circuit vacated the
district court’s decision, echoing Dr. Barber’s critiques of plaintiffs’ experts. Jacob-
son v. Lee, 974 F.3d 1236, 1270 (11th Cir. 2023). Jacobson also had nothing to do
with redistricting. 411 F. Supp. 3d at 1270. And finally. in Nairne v. Ardoin, 715 F.
Supp. 3d 808 (M.D. La. 2024), the district court accepted Dr. Barber as an expert
but found that his simulations analysis was nict helpful for the specific §2 question
in that case while noting that simulations analysis “may be probative of a state’s
intent in mapdrawing in the context of a Fourteenth Amendment racial gerryman-
dering case” like this one. /d. at 855. None of Plaintiffs’ cited cases casts any doubt
on Dr. Barber’s credibiiity here.

Missing from Plaintiffs’ findings are Dr. Barber’s appointment as a special
master by a three-judge court in Michigan racial gerrymandering litigation or other
cases where Dr. Barber’s testimony has been credited. Defendant’s FF 107; see also,
e.g., Alpha Phi Alpha Fraternity Inc. v. Raffensperger, No. 1:21-cv-5337 (N.D. Ga.
Dec. 28, 2023), ECF 375 (relying on Dr. Barber’s report in the court’s remedial

opinion).
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Finally, Plaintiffs cannot merely declare that Dr. Barber is not credible based
on his “demeanor,” particularly when he responded confidently and clearly to Plain-
tiffs’ questions on cross examination, which was meandering at times and focused
little on the issues in this case. Counsel for the McClure Plaintiffs spent the lion’s
share of cross examination on Dr. Barber’s testimony and opinions in other cases,
never tying it to the issues in this case. Tr.4 811:14-846:25 (Barber). Plaintifts failed
to elicit any testimony that would cast doubt on Dr. Barber’s methodology. Plaintiffs
cite only Dr. Barber’s testimony that there was no precinct called Rosedale (FF 155)
and that Dr. Barber did not instruct his algorithm to create a certain number of ma-
jority-black districts (FF 116). But both statcraents are true. Dr. Barber accurately
testified that the racial demographics discussed briefly by Commissioner Tyson at
the end of the November 2021 hearing regarding Rosedale did not correspond to any
precinct added to District 2 or the overall demographic changes to District 2. Tr.4
891:25-892:4 (Barber). And whatever Plaintiffs want to say about Dr. Barber’s initial
simulations set, he testified clearly that he ultimately relied on Dr. McCartan’s high
core retention Simulation Set 5. Tr.4 798:6-799:12 (Barber); FF 117-120, 391-392.
For these questions and all the others, Dr. Barber’s demeanor was calm, confident,
deliberate, and helpful to the Court.

113. FF 113 is inaccurate, incomplete, and misleading. Based on their ipse

dixit alone, Plaintiffs propose giving less weight to Dr. Barber’s testimony because
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he reviewed more material for a more holistic evaluation of the Enacted Plan, con-
sidering the legislative record, simulations, a regression analysis, and—not men-
tioned by Plaintiffs—a precinct-by-precinct analysis of movements between districts
based on materials from the legislative record, materials filed in this case, census
data, precinct and municipal boundaries, and his experience in political science and
in redistricting cases. See Defendant’s FF 109-119. Based on these analyses, Dr.
Barber opined that Plaintiffs’ experts had not done enough to rule out alternative
explanations, just like Mr. Fairfax opined in Callais that plaintiffs’ experts failed to
rule out alternative explanations for Louisiana corgressional districts. Defendant’s
FF 22, 29. Plaintiffs have no basis to insist oa giving less weight to Dr. Barber’s
opinions and testimony.

114-115. FF 114-115 are iraccurate and misleading. Dr. Barber testified that
he relied on the transcript of the Commission’s November hearing, Mr. Stephenson’s
deposition testimony, astd other publicly available information about the Commis-
sion, including filings in this case. Tr.4 749:2-10 (Barber). When asked by Plaintiffs’
counsel whether he included Commissioner Tyson’s statement regarding Rosedale
in his report, Dr. Barber was familiar with that statement and explained why he did
not include it, just like he didn’t exhaust every other statement from the November
hearing. He explained he was “looking at precinct movement,” that there was no

“Rosedale precinct” but instead Homewood precincts with 13.9% and 59.2% BVAP,
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and that we would not “infer her intent” from that post-vote statement. /d. at 870:4-
9, 891:23-892:7; DX31 at 23, figure 8. Plaintiffs’ counsel then asked whether he
included Commissioner Tyson’s statement about a new subdivision that is “89 per-
cent black.” Tr.4 870:10-11 (Barber). Dr. Barber was familiar with that statement,
enough that he was able to politely correct counsel and note that Commissioner Ty-
son described the subdivision as “89 percent Democratic and black” at the hearing,
id. at 870:12-13 (emphasis added), and then explained that this particular subdivision
did not reflect “the precinct level data” he was analyzing, id. at 870:23-25. And Dr.
Barber concluded that whatever Commissioner Tyson said about those areas, “we
know that the precincts that were moved into her district had the effect of reducing
the BVAP of [District 2].” Id. at 892:5-7.

There is no basis for Plaintiffs’ assertion that Dr. Barber excluded portions of
the legislative record because they were “inconvenient” to his “pre-determined con-
clusion.” He explained why those statements did not affect his analysis, supra. Nor
should they have when they show, at most, awareness of race and come nowhere
close to satisfying Plaintiffs’ especially stringent burden. Supra 4980-81. Even Mr.
Fairfax agreed that there was not sufficient evidence to say that race predominated

in District 2 based on these demographic shifts looking at District 2 alone. Tr.1 84:1-

17 (Fairfax).
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Plaintifts’ assertion that Dr. Barber failed to address purported “inconsisten-
cies” in his reliance materials repeats the errors addressed above. Supra 65, 75-
77. There are no inconsistencies between Mr. Stephenson’s earlier testimony and
what was said during the redistricting process. /d. And as Dr. Barber explained, even
if there were inconsistencies, a comprehensive review of all the materials is still “in-
formative” as he became familiar with “how the map was drawn.” Tr.4 873:9-12
(Barber).

Finally, explained supra 9112, Plaintiffs cannot simply declare that Dr. Bar-
ber’s “demeanor ... did not instill confidence.” Piaintiffs cite no particular state-
ments made by Dr. Barber or otherwise provide evidence of an unreliable “de-
meanor.” Dr. Barber answered all of Piaintiffs’ questions; he was not surprised or
unprepared for any of those questions; and he provided ample explanations for why
he did not include an exhaustive discussion of statements from the November 2021
hearing in his report, cspecially given District 2’s decline in BVAP. Tr.4 891:25-
892:4, 870:2-9 (Barber). On both direct and cross examination, he remained calm
and conversational, with an excellent ability to discuss often complicated concepts
in plain terms without overstating his conclusions, just as one would expect from a
professor of his caliber.

116-117. FF 116-117 are inaccurate, incomplete, and misleading. To start,

Plaintiffs spend more than 2,500 words on simulations before acknowledging Dr.
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McCartan’s high core retention Simulation Set 5 nearly 100 pages into their brief.
Compare FF 109, 116-117, 156, 162-164, 175-177, 194-195, 201-202, 210-211, 213-
215, with FF 216 (acknowledging for the first time Dr. McCartan’s high core reten-
tion Simulation Set 5). Plaintiffs’ criticism of Dr. Barber’s simulation methodology
ignores both Dr. Barber’s reports and his testimony at trial. With respect to his initial
simulation set, Dr. Barber explained that the algorithm he used to create the simula-
tions included no race-based criteria and was thus race neutral. Tr.4 797:5-16 (Bar-
ber); Defendant’s FF 116. Only after the algorithm produced the full set of 100,000
simulations did Dr. Barber exclude simulations that would reduce the number of
majority-minority districts in Jefferson County for only one part of his analysis at
the instruction of counsel. DX31 at 51; see also Tr.4 862:12-17 (Barber). This did
not “reinject[]” race into his simuiations analysis, contra FF 116, but merely looked
at how the Enacted Plan compared to a subset of plans drawn by a computer with no
racial instructions in the algorithm, DX31 at 45. Using Dr. Barber’s cake analogy,
since adopted by Plaintiffs (FF 116), Dr. Barber’s race-neutral algorithm was still
akin to comparing a cake with eggs to an eggless cake to determine how important
eggs were to producing a successful cake; it’s just that on the back-end, for one part
of his analysis, Dr. Barber was comparing the equivalent of a piece of cake, versus
the whole thing. That comparison still allowed Dr. Barber to determine whether the

Enacted Plan resembled computer-drawn simulations while accounting for VRA
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considerations. Dr. McCartan testified that he also had considered VRA constraints
concerns in his published work. Tr.3 621:6-22 (McCartan).

Plaintiffs’ assertions about Dr. Barber’s “neutral simulations” in another case
misstates his trial testimony. At trial, Dr. Barber explained that a simulations analysis
in partisan gerrymandering cases is meant to address a different question than the
question in racial gerrymandering cases. Tr.4 827:23-828:3 (Barber). He testified
that the purpose of his analysis in Carter v. Degraffenreid was to identify the number
of Democratic seats that could be generated. /d. at 827:24-25. Here though, Dr. Bar-
ber used simulations not to identify the number of mejority-Black districts that could
be produced but rather to identify whether the Enacted Plan resembled other plans
drawn without any racial constraints in the computer algorithm. Defendant’s FF 116-
120. Plaintiffs fail to establish haw Dr. Barber’s instructions in the partisan gerry-
mandering simulations make his racial gerrymandering simulations any less reliable.

Most fundamenteily, the experts in this case agree that Simulation Set 5 is
superior to Dr. Barber’s initial simulation set after Alexander. As Dr. Barber testified,
once satisfied with Simulation Set 5’s reliability, he too relied on Simulation Set 5
as a better comparator because it mirrors the core retention of the Enacted Plan.
DX32 at 4-6; Tr.3 630:14-18 (McCartan); Tr.4 799:2-7 (Barber); Defendant’s FF
392. And all simulated plans in Simulation Set 5 have at least two-majority Black

districts (PX30 at 19, table 2), so Plaintiffs’ dispute about whether Dr. Barber should
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have considered all simulations, even those reducing majority-minority districts in
Jefterson County, is moot. See Defendant’s FF 102. Dr. Barber’s supplemental report
compared these high core retention simulations to the Enacted Plan and Plaintiffs’
alternatives and convincingly concluded that districts in the Enacted Plan were
within the range of simulations produced. See DX32 at 5-6 (shown below). Never
mentioned by Plaintiffs, Dr. McCartan did not disagree; under oath, he was just as
clear that neither District 1 nor District 2 were outliers when compared to simula-

tions that prioritized core retention. Tr.3 641:10-23 (McCartan); accord PX30 at 19,

table 2.

Figure 1: Racial Composition of Districts compared to Simulations

BVAP of Simulations, Enacted Map, and Plaintiffs' lllus*rative Maps
McCartan ‘Core Retention, Strong” Simulations shown in light gray for each district.
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D. The Enacted Plan

118. FF 118 is incomplete and misleading. There are so-called “traditional
redistricting criteria” plus myriad other nonracial criteria that are “common” in re-
districting that could explain district lines and thus refute Plaintiffs’ gerrymandering
allegations. See, e.g., Tr.1 170:14-19 (Fairfax). Experts can observe those features
with their “own eyes.” Id. at 168:17-22. For example, when Mr. Fairfax served as a
defense-side expert recently in Callais, the Louisiana redistricting litigation, he
opined that district lines may be explained by following raunicipal lines or by look-
ing at the location of LSU. Defendant’s FF 22; Defcnidant’s CL 499. Likewise, Mr.
Cooper agreed that district lines in Jefferson County historically followed “major

29 ¢¢

roads,” “natural features,” and “railroad lines,” and that Districts 1 and 2 were an-
chored in Birmingham, which he agreed was a community of interest. Tr.2 312:22-
314:7, 314:8-14 (Cooper). These are nonracial explanations for districts that refute
claims of race-predominant redistricting. And while Plaintiffs suggest that only Mr.
Fairfax and Mr. Cooper considered communities of interest, Dr. Barber also testified
about how the Enacted Plan kept large municipalities mostly together in fewer dis-
tricts. Defendant’s FF 126-127, 223-227; DX31 at 9, table 3.

119. FF 119 is inaccurate and misleading to the extent it suggests Plaintiffs’

experts’ rationales were sufficient grounds to conclude race predominated. See De-

fendant’s CL 480-495. As Plaintiffs acknowledge, Mr. Fairfax’s and Mr. Cooper’s
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conclusions rest on analyses of racial demographics alone and their view of how
“traditional redistricting criteria” should have been applied by the Commission. De-
fendant’s FF 15, 32. Explained above, neither Mr. Fairfax nor Mr. Cooper considered
or ruled out alternative explanations for districts, supra 9999-100, 103, nor are their
observations about racial demographics or what is “necessary to comply with tradi-
tional redistricting criteria” sufficiently probative of whether race predominated. De-
fendant’s CL 412-415.

120. FF 120 is misleading to the extent it suggests the 1985 districts were
explainable by race alone. There is no dispute that Districts 1 and 2 have covered
most of Birmingham beginning with the 1985 Consent Decree. Defendant’s FF 126-
127; PX103 at 3-4; see also PX145 at 4. in addition to Birmingham, District 2 also
included part of Bessemer. PX102 st 4. Shown in PX103, the districts followed “city
limits” and “major roads” and other man-made or natural boundaries. Defendant’s
FF 128-131 (excerpting PX103 at 3).

That decision to anchor districts in Birmingham—the county’s largest city and
itself a community of interest (Tr.2 314:8-11 (Cooper))—is a nonracial explanation
for the 1985 districts. To be sure, keeping Birmingham in mostly Districts 1 and 2

resulted in predominantly Black districts because Birmingham was and is a
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predominantly Black city. Defendant’s FF 121.° But those resulting racial de-
mographics are not evidence of racial purpose; they do not convert a nonracial ex-
planation for districts into a racial one. Infra 99251-273; Defendant’s CL 444-445.

121. FF 121 is misleading to the extent it suggests Mr. Cooper performed an
analysis comparing past district lines (or municipal lines) to past racial de-
mographics in Jefferson County. Plaintiffs’ assertions about what municipalities
were majority-Black is based only on eyeballing a map that purports to show 1990s
census data created by Mr. Cooper; that map does not contain municipal or district
lines from the same time, and so it is of limited utiiity. PX 77. For example, while
Plaintiffs assert that in 1990 “only one precinci just to the north of downtown Bir-
mingham was majority Black,” not even Mr. Cooper could say whether that “one
tract” was “in Birmingham or not.” Tr.1 263:17-19 (Cooper). More broadly, PX 77
tells the Court little about the districts at the time, because it contains no information
showing the 1993 distiict lines.

122. FF 122 is incomplete and misleading. Plaintiffs assert that “Jefferson
County’s Black population began moving north in the 1990s” and continuing

through the 2000s, as though that is somehow evidence of racial predominance.

> Plaintiffs assert “[m]uch of Jefferson County’s Black population resided in Birmingham
at the time of the 7aylor consent decree.” FF 120 (citing Tr.1 240:15-16, 261:1-6). The cited testi-
mony does not address the racial demographics of Birmingham at the time of the 7aylor consent
decree. Perhaps Plaintiffs mean that one could infer that Birmingham was a predominantly Black
city at the time of the Taylor consent decree by eyeballing Mr. Cooper’s map of 1990 census data.
See PX77.
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Explained below, it is not. Infra 9251-262, 273. There is no cited evidence support-
ing Plaintiffs’ assertion that the county’s Black population began moving north in
the 1990s; and because Mr. Cooper started his analysis in the 1990s, there is no pre-
1990s comparator. See, e.g., PX77; PX79. As for observations about changes be-
tween the 1990s and 2000s, the Court should use great caution before relying on Mr.
Cooper’s analysis. Mr. Cooper never disclosed any map purporting to show changes
in the county’s population by race between the 1990s and 2000s before trial; at trial,
he did not disclose until cross-examination that he had---inadvertently—included
2000 Census data in PX78; up until that moment, he had described PX78 as showing
2020 Census data. See PX78; Tr.2 346:12-347:7 (Cooper). On direct examination,
Mr. Cooper testified about these maps. using a demonstrative to substitute a new
map showing 2020 Census data (PX148), and he chose not to disclose his error until
defense counsel asked him about the discrepancies between PX78 and PX148 on
cross-examination. Tr.”. 346:12-347:7 (Cooper). Mr. Cooper’s lack of candor regard-
ing that error, his lack of confidence about its contents on the stand, and the lack of
pre-1990 context instill little confidence in his credibility.

Mr. Cooper’s maps, moreover, omit critical information about changes to pop-
ulation density over time. His maps show changes in racial demographics only in
percentage terms, which obscures how areas became more or less populated over

time. Mr. Cooper himself showed how there was substantial population loss in
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central Jefferson County between 1990 and 2020, which explains why districts ex-
panded geographically outward to regain that lost population. Infra 130 (replicating
PX79). But Mr. Cooper’s maps do not account for those differences in population or
otherwise grapple with the numerical population of any one area shown in his maps,
instead leaving the misimpression that these areas were all equally populated and
equally up for grabs in redistricting.

123-126. FF 123-126 are incomplete, misleading, and invite the Court to le-
gally err. Plaintiffs cannot rely on Ms. McClure and Mr. Diouglas for expert-like tes-
timony regarding changes in racial demographics “across Jefferson County over 45
years,” contra FF 123 & n.4. Supra 9982-83. Neither Ms. McClure nor Mr. Douglas
were qualified as experts. They may speak generally to their “perceptions” based on
their personal experiences, to the extent credible, but they cannot be relied on for
any “specialized knowledge™ about the actual racial demographics absent personal
experience. Lebron, 772 F.3d at 1372; see Great Lakes Ins. SE v. Wave Cruiser LLC,
36 F.4th 1346, 1358 (11th Cir. 2022). For example, the Court cannot give much
weight to Ms. McClure’s and Mr. Douglas’s testimony about increased Black popu-
lation in Homewood as evidence of racial predominance when demographic data,
undisputed by witnesses called as experts, shows that the more than 4,000 Home-
wood residents added to District 2 (Homewood Community Center Precinct 2095

and Afton Lee Community Center Precinct 2450) were overwhelmingly white and
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contributed to the decrease in District 2’s overall BVAP. DX31 at 27, figure 11. Sim-
ilarly for other areas identified—“Hoover,” “Trussville,” “Irondale,” “Pleasant
Grove,” or “Vestavia Hills”"—Ms. McClure’s and Mr. Douglas’s testimony about
increased Black population in those areas is not consistent with Plaintiffs’ theory that
race predominated by placing too many Black voters in Districts 1 and 2, see Tr.1
238:10-14 (Cooper), when those areas remain largely or entirely in Districts 3, 4,
and 5, see PX132 at 117, 119, 121, 131-133. Moreover, for areas like Homewood,
Hoover, and Vestavia Hills, Mr. Douglas identified ne basis for any personal
knowledge that those areas have changed. Tr.2 481:25-482:3 (Douglas). But see Leb-
ron, 772 F.3d at 1372 (requiring that such testimony be based on personal percep-
tion). As for Mr. Douglas’s testimony regarding the growth in Black population in
some Birmingham neighborhoods, I'F 124-125, there is no “affirmative obligation”
to redraw Districts 1 and 2 so that they are no longer anchored in Birmingham simply
to avoid those changing demographics. Cromartie 11, 532 U.S. at 249. Additionally,
Ms. McClure’s and Mr. Douglas’s observations were inconsistent. While Ms.
McClure emphasized the Black residents were leaving central Birmingham for areas
like Center Point, Trussville, and Irondale, Mr. Douglas testified that more “white
families ... were moving to places like Trussville,” FF 125 (citing Tr.2 477:4), sug-

gesting residents of all races were leaving Birmingham.
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Plaintiffs’ reliance on lay witnesses’ anecdotal evidence of changing de-
mographics in the county only reaffirms Plaintiffs’ lack of district-specific evidence
of racial predominance. The witnesses’ observations about “white flight” or other
demographic changes, occurring irrespective of redistricting, do not answer the
question of whether race predominated in the drawing of any one of the challenged
districts.

127. FF 127 is inaccurate, incomplete, and misleading. Implicit in Plaintiffs’
reliance on testimony about “white flight” or other demographic changes is the no-
tion that the Commission had an affirmative obligaiion to avoid these demographic
changes during redistricting—for example, to consider the changing racial de-
mographics of areas like Midfield or Center Point and then, based on race, choose
not to include those areas in Districis 1 or 2 despite their geographic proximity. There
is no such “affirmative obligation” in redistricting. Cromartie 11, 532 U.S. at 249. To
say otherwise would peiversely convert the Equal Protection Clause’s prohibition
on race-based redistricting into an obligation to undertake race-based redistricting.

Plaintiffs’ assertion that Black neighborhoods “have been pulled into Com-
mission Districts 1 and 2, even though they were not part of those districts in the
1980s and 1990s” is misleading. And it would be factually and legally erroneous if
considered evidence of racial predominance. Noted above, the Hoover, Trussville,

Irondale, Pleasant Grove, and Vestavia Hills areas discussed by Ms. McClure or Mr.
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Douglas have not been “pulled into Commission Districts 1 and 2” and remain
mostly in Districts 3, 4, and 5, contra FF 127. Supra 9123-126. As for Homewood,
additional Homewood precincts have been added to District 2 over time, but the
2021 evidence is these Homewood residents were overwhelmingly white, contra FF
127. Supra 99123-126. More fundamentally, there is nothing nefarious about the ad-
dition of new municipalities in Districts 1 and 2 “even though they were not part of
those districts in the 1980s and 1990s,” contra §127. Plaintiffs fail to account for the
dramatic population loss in central Jefferson County between 1990 and 2020. PX79;
Tr.2 305:22-306:8 (Cooper); see Defendant’s FF 161-164. To comply with constitu-
tionally required one-person-one-vote princisles, Districts 1 and 2 necessarily grew
outward decade after decade to make up for that lost population. The Commission
could not simply decline to re-popilate those districts.

128-129. FF 128-129 are incomplete and misleading. Plaintiffs’ assertion that
the Commission “could have chosen” to expand toward Irondale, Leeds, or Avondale
ignores Plaintiffs’ burden to show that race predominated in the districts the Com-
mission actually adopted. The Commission “could have” made “[i]nfinite choices,”
as Mr. Cooper testified. Tr.2 324:5-12 (Cooper). Plaintiffs must show that the choice
the Commission did make is “unexplainable on grounds other than race.” Cromartie

11, 532 U.S. at 242.
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Plaintiffs’ proffered alternatives prove too much. For example, Plaintiffs as-
sert that District 1 could have expanded more towards Leeds, even though Mr.
Cooper conceded that people in Leeds would have different interests than the people
in Birmingham. Tr.2 323:3-8 (Cooper). And there is no evidentiary or legal basis for
insisting that the Commission was required to add more of Irondale or parts of Avon-
dale to Districts 1 or 2, in place of the mostly Birmingham areas added. See Defend-
ant’s CL 401-404. These are merely hypothetical possibilities that say nothing of
whether the changes made to Districts 1 and 2 after the 2021 redistricting are indic-
ative of racial predominance. See Alexander, 602 U.S. at 34-35.

As for Plaintiffs’ criticism that “the Cornmission chose to follow the increas-
ing Black population, extending district lines north toward[] Tenet,® Center Point
and Pinson,” FF 129, that criticisi is unsubstantiated and misleading. With respect
to past redistricting plans, Plaintiffs have no evidence that districts “follow[ed] the
increasing Black popuiation,” contra FF 129. While Mr. Cooper created maps to
visualize historical census data, e.g. PX77, those maps do not contain the contem-
poraneous municipal or district boundaries, leaving no basis for finding that past
districts (the boundaries of which are not identified in Mr. Cooper’s maps) “fol-

lowed” Black population moving into different municipalities (the boundaries of

® Presumably Plaintiffs mean Tarrant. Though the transcript of Mr. Cooper’s testimony
mentioned a place called Tenet, Tr.1 261:22 (Cooper), there appears to be no such municipality in
Jefferson County.
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which are not identified in Mr. Cooper’s maps). See also supra §§121-122; infra
130. With respect to the 2021 Enacted Plan, Plaintiffs ignore nonracial explana-
tions for adding Center Point-area precincts to the northeast side of District 1.7 That
change added considerable Birmingham population to District 1, including parts of
Birmingham previously represented by Commissioner Scales on the city council.
Infra 49229-230; Defendant’s FF 269-271.

130. FF 130 is inaccurate, incomplete, and misleading. Plaintiffs’ assertion
that the Commission drew district lines that “tracked north” to pick up Black popu-
lation lacks evidentiary support. Plaintiffs’ only support for this claim is Mr.
Cooper’s testimony about his maps showing 2021 district lines superimposed on
census data from different decades—census data that he didn’t even correctly iden-
tify until cross examination, supra §122. Described above, Mr. Cooper never showed
how 1990s district lines compared to 1990 Census data, or how 2000s district lines
compared to 2000 Census data, or how 2010s district lines compared to 2010 Census
data. Supra §121-122, 128-129; see, e.g., PX148 (superimposing 2021 district lines
on 1990s census data). By looking only at 2021 district lines, Mr. Cooper provides

no basis for the Court to find that districts “tracked north” with racial purpose re-

quired for a racial gerrymandering claim, contra FF 130. See Miller, 515 U.S. at 916.

7 To clear up any suggestion by Plaintiffs, there are no portions of “Tenet” [sic], Tarrant, or
Pinson in District 1. See PX132 at 132; infra q145.
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And Mr. Cooper disclaimed any analysis of “intent” or racially predominant pur-
pose. Supra §104.

If anything, Plaintiffs’ cited evidence, PX79, undermines their theories in this
case. Figure 3 shows that central Jefferson County lost substantial population be-
tween 1990 and 2020; over that same period, the concentration of Black population
in central Jefferson County increased substantially in areas today covered by District

1 while declining some in District 2.

Figure 3: 2021 Commission Plan Boundaries (1990 ensus vs 2020 Census)

% 1990 % 2020
1990 SR 2020 SR
District Pop. Black Pop. Black
1 174020 47.70% 135622 76.75%

2 182399 68.93% 133561 64.75%
3 94924 10.44% 136644 - 25.32%
4 102943 7.15% 134444 - 27.22%
5 97220 2.59% 134450 13.23%

PX79. Plaintiffs ignore what this table confirms: that the substantial loss in popula-
tion required Districts 1 and 2 to grow outward into growing populations in Districts
3, 4, and 5 to equalize the population of all five districts. Meanwhile, the Birming-
ham cores of those districts remained predominantly Black and, in the case of Dis-
trict 1, increased in Black population. PX79; see also DX31 at 10 (reporting that
District 1 in the 2013 benchmark plan grew from 73.2% to 76.4% BV AP population

between 2010 and 2020). Nothing prohibits the county from retaining those
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Birmingham cores of Districts 1 and 2, Alexander, 602 U.S. at 7 (stating “core
preservation” is a lawful nonracial redistricting priority), nor does the Constitution
oblige the county to intentionally reduce the Black population of neutrally drawn
districts, Cromartie 11, 532 U.S. at 249.

As for the 2021 Enacted Plan, there is insufficient evidence that the 2021
changes “tracked” Black voters. Supra 4121-122, 128-129. The parties do not dis-
pute that Birmingham has anchored Districts 1 and 2 since the Consent Decree. De-
fendant’s FF 126-127. The 2021 Enacted Plan is consistent with that longstanding
approach. Every precinct added to District 1 adds niore Birmingham neighborhoods
to an already Birmingham-centered district. Detendant’s FF 227-229, 291. For ex-
ample, the Center Point Community Center (Precinct 1065) added to the northeast-

ern boundary of District 1 contained 70% Birmingham population. See DX31 at 18.
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PX132 at 232. Other precincts were added to Districts 1 and 2 in ways that clearly
track Birmingham municipal lines. /4. at 236, 238.

Nor can the Court accept Plaintiffs’ assertion that the Commission “made the
choice to ‘lock[] in superaajority districts.”” That assertion contradicts Mr. Cooper’s
other testimony and 1s unreliable and unhelpful for a finding of racial predominance.
While Plaintiffs quote Mr. Cooper’s testimony about “lock[ing] in supermajority
districts,” Tr.1 261:24-262:2 (Cooper), Mr. Cooper disclaimed any analysis of intent
or predominance, Tr.2 304:18-21, 319:15-18, 326:7-13 (Cooper), meaning Mr.
Cooper’s testimony is not evidence of any racial purpose, versus permissible racial
effects. Infra Y251-262; see Defendant’s CL 426-427, 488. Mr. Cooper’s testimony

about this “choice” is also unreliable because, as explained above, Mr. Cooper never
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analyzed how past district lines compared to past census data. Supra 9121-122,
128-129. Nor is there anything unconstitutional about a “supermajority” district
when such districts are drawn for nonracial reasons, as Mr. Cooper’s own illustrative
plans in other litigation show. See Defendant’s FF 35-36; Defendant’s CL 445. Mr.
Cooper’s repeated testimony about “overconcentration” or “overconcentrated” dis-
tricts is foreign to the racial gerrymandering inquiry. Defendant’s CL 488.

131-132. FF 131-132 are inaccurate and misleading. Mr. Cooper’s so-called
“visual evidence” is strongly disputed. For the foregoing reasons, Mr. Cooper’s maps
do not compare historical census data with historicei district lines or municipal lines,
e.g. PX77, and little can be drawn from their comparison of historical census data
with district lines drawn decades later, <.g. PX148. Supra qY121-122, 128-129. The
Court cannot draw any conclusiows about why the Commission moved past district
lines if Mr. Cooper has not ¢ven identified Zow those district lines changed and
when. And Mr. Coopei disclaimed he was trying to analyze intent or racial predom-
ination. Tr.2 326:7-13 (Cooper).

Moreover, that “visual evidence” is especially unhelpful given Mr. Cooper’s
chosen visualization, where he shades in orange areas ranging from 40-60% BVAP,
lumping together majority-white and majority-Black areas. For example, when

[13

Plaintiffs describe Mr. Cooper’s testimony about Tarrant’s “significant Black popu-

lation” because it appears “deep red or orange” on his shaded map, Tr.1 267:9-13
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(Cooper), his chosen color-coding doesn’t even establish that. Nor does it tell the
Court anything about population differences across different areas. Supra §122.
Nor 1s Mr. Cooper’s visualization of changing racial demographics sufficient
evidence of race-based redistricting, contrary to Plaintiffs unfounded assertion that
“district lines in the Enacted Plan were clearly drawn to enclose the majority-Black
areas and municipalities of the County, whether or not they were part of Birming-
ham, within Districts 1 and 2,” contra FF 131. Again, Mr. Cooper did not purport to
analyze why maps “were clearly drawn,” and Plaintiffs cannot now rely on him for
such evidence of intent. See Tr.2 326:7-13 (Cooper) (disclaiming any analysis of
intent). Nor is there any support for Plaintifis’ assertion that areas were added
“whether or not they were part of Birmingham.” The undisputed evidence is that
every precinct added to District i contained Birmingham neighborhoods and that
precincts added to District 2 contained Birmingham, Homewood, and Bessemer
neighborhoods, adding to the Birmingham, Homewood, and Bessemer areas already
in District 2. Defendant’s FF 261, 264-65, 267, 269-70, 284, 286, 288, 316, 322-23,
326, 332, 334, 337; Defendant’s CL 434-46, 460-61, 465, 470-71. And additional
nonracial explanations abounded. See Defendant’s FF 252-381. That these changes
sometimes had the effect of increasing the Black population in districts, and other
times decreasing the Black population in districts, is not evidence of racial purpose

but instead only evidence of a racial “side effect.” Alexander, 602 U.S. at 20.
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Finally, Plaintiffs’ Tarrant, Center Point, and Fultondale examples ignore the
evidence. See FF 132. No Tarrant or Fultondale precincts are in District 1 in the
Enacted Plan. Infra 9145. To the extent Plaintiffs believe they are, that is a mistake
caused by their experts’ failure to consider how precinct boundaries align with the
Enacted Plan, instead using VTD boundaries. /d.; see PX132 at 23; PX132 at 117
(showing 25 people from Fultondale in District 1 based on an analysis using VTD
lines, which do not match precinct lines); PX132 at 121 (showing 0 people from
Tarrant in District 1 based on an analysis using VTD lines, which do not match pre-
cinct lines); see Tr.1 88:19-23 (agreeing there are small differences at the margins
between precinct and VTD boundaries); see also DX18 (identifying precincts by
name with “1,” “2,” “3.” “4 ”or “5” starting digit corresponding with district). As for
Center Point, it is undisputed that parts of Center Point were in the 2013 benchmark
plan, and the Enacted Plan added additional Center Point neighborhoods, interwoven
with Birmingham neighborhoods, to recoup lost population. Defendant’s FF 264-
265. Experts did not dispute it was common in redistricting to add more of a munic-
ipality to a district, even if that municipality cannot be brought in entirely. Tr.1 178:2-
12 (Fairfax); Tr.4 758:3-10 (Barber). Nor did the experts dispute that there remain
predominantly Black portions of Center Point and Birmingham in District 4, Tr.1
140:8-19, 141:21-25 (Fairfax), contrary to Plaintiffs’ theory that the expansion of

District 1 was along racial lines. See Defendant’s FF 274-275. Plaintiffs’
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observations about changing demographics in Center Point or anywhere else are too
thin a reed on which to rest their racial gerrymandering claims. Infra §Y251-262;
Defendant’s CL 412-415.

133-135. FF 133-135 are inaccurate, incomplete, and misleading. There 1s no
constitutional requirement that the Commission “prioritiz[e] not splitting municipal-
ities,” contra FF 133. The Constitution does not prohibit “misshapen districts.” Be-
thune-Hill, 580 U.S. at 189. It prohibits districts explainable by race alone. /d.

Mr. Cooper’s and Mr. Fairfax’s speculation about what the Commission
“could have” done, shown by their illustrative plans, is not evidence that the 2021
districts are explainable by race alone. While Mr. Cooper’s illustrative Plan D moves
“f[a]rther east to pick up areas around Irondale and Leeds,” Tr.2 267:15-18 (Cooper),
and while Mr. Cooper also positen that the Commission “could have chosen to go
not north, but east,” id. 266:21-24, that testimony does not establish that the Com-
mission’s decision to itistead keep District 1 anchored in Birmingham, adding only
precincts with Birmingham neighborhoods in 2021, was tantamount to racial dis-
crimination. See Defendant’s FF 261; Defendant’s CL 435-440. Similarly, all Mr.
Fairfax’s illustrative plan shows is that the Commission could have prioritized keep-
ing nearly every municipality whole instead of prioritizing core retention. Defend-
ant’s FF 24-25. If that were sufficient to satisty Plaintiffs’ burden, then federal courts

would be transformed into super-redistricting commissions deciding whether
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lawmakers prioritized nonracial redistricting criteria in just the right way. But racial
gerrymandering claims do not police the nonracial redistricting choices of lawmak-
ers. Whether those nonracial choices are “good” or “bad,” they refute the claim that
race alone explains districts. Defendant’s CL 402-404.

Plaintiffs’ assertions about municipal splits (FF 134) are inaccurate. Infra
145 (identifying examples of mistaken assertions of municipal splits). Plaintiffs’
experts examined municipal splits without accounting for slight differences between
districts drawn to follow precinct lines versus districts drawn to follow VTD lines.
Beyond the inaccuracies, simply counting the number of splits does not tell the full
story, especially given the prevalence of “unwieldy” municipal boundaries in the
county due to municipal annexations. Se¢e Defendant’s FF 223-224; Tr.4 758:23-
759:2 (Barber); Tr. 3 681:23-682:¢ {Stephenson). It overlooks that the Enacted Plan
keeps 95% of Birmingham in Districts 1 and 2, for example. Defendant’s FF 223-
224. As Dr. Barber quastified, the Enacted Plan keeps large parts of the ten largest
municipalities in Jefferson County mostly together in one or two districts. DX31 at
8, table 3. For the reasons detailed in Defendant’s FF 222-224, the Enacted Plan
avoids splitting cities more than necessary, even when often-changing municipal
boundaries cannot be followed exactly.

Finally, Plaintiffs’ assertion that splitting municipalities was not “necessary to

achieve” redistricting objectives rests on an erroneous factual premise and ignores
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the relevant legal question. The Commission did not split municipalities with aban-
don. Supra 469; Defendant’s FF 223. Even if the Commission had, that alone is not
evidence of racial gerrymandering. As Plaintiffs later acknowledge, there will be
tradeoffs between different nonracial redistricting criteria, including specifically
keeping municipalities whole and core retention. See Plaintifts’ FF 153, 214. Applied
here, that the Enacted Plan prioritized core retention over a Fairfax-like total redraw
to keep most municipalities whole is not evidence of race-based redistricting; it is
evidence of prioritizing one nonracial criteria over another. There is no “affirmative
obligation” to rethink nonracial redistricting decisious to achieve a different racial
outcome. Cromartie 11, 532 U.S. at 249. Redistricting cases are not a beauty contest
among different nonracial redistricting criieria; they are a search for whether any one
of those nonracial criteria explain a redistricting plan, or whether race alone explains
it. Defendant’s CL 402-404. As Alexander confirms, lawmakers have substantial dis-
cretion in how they crder redistricting criteria, whether Plaintiffs agree with those
nonracial criteria or not. 602 U.S. at 7.

136. FF 136 is inaccurate and misleading. There is no evidence that the Com-
mission “set out to maintain the race-based cores of the districts in the 2013 Plan in
the 2021 Enacted Plan,” contra FF 136. See Defendant’s FF 208-214; Defendant’s
CL 427-30. Perhaps for that reason, Plaintiffs cite none. The evidence is that the

Commission made minimal changes to keep their current constituents, which is
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consistent with political science research and expert testimony regarding incumbent
desires in redistricting. See Defendant’s FF 210-14, 271-72.

137. FF 137 is accurate in part. There is no dispute that the Enacted Plan pri-
oritizes core retention. Defendant’s FF 208-221.

FF 137 is misleading to the extent it suggests that permissible “core preserva-
tion,” Alexander, 602 U.S. at 7, becomes impermissible racial gerrymandering be-
cause preserving the cores of districts resulted in districts with racial demographics
similar to those in the 2013 benchmark plan just before redistricting. That racial ef-
fect is not evidence of racial purpose; if it were, then “core preservation” would
never be a permissible explanation for districts, even though Alexander just said it
was. Id. at 7, 27, 33.

138. FF 138 is inaccurate ai.d misleading. There is no evidence that Commis-
sioner Knight was “[a]Jware that the 2013 districts were designed to achieve a 65%
BVAP threshold,” which is why Plaintiffs cite none. Evidence regarding the 2013
redistricting process is contrary to Plaintiffs’ evidence-free assertion. During the
2013 redistricting process, Mr. Stephenson testified that he gave a redistricting
presentation similar to his 2021 presentation, which made no reference to race or the
VRA. Tr.3 713:8-12; 726:17-21 (Stephenson). Nor did the county’s §5 submission
say that the intent of the 2013 redistricting changes was race-based. Supra Y51-53;

see Defendant’s FF 142, 514, see also PXS5 at 1075, 1080-81.
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As for Plaintiffs’ assertions about “the Commission’s desire to maintain the
lines adopted in 2013, the high core retention of each district in the Enacted Plan is
undisputed. See DX31 at 7, tables 1 & 2; Defendant’s FF 219. FF 138 is misleading
to the extent it suggests that Commissioner Knight was the only commissioner to
articulate the Commission’s desire to largely retain the existing districts. Supra q75.
Several commissioners discussed their desire to keep their existing constituents, con-
sistent with both Plaintiffs’ and Defendant’s experts’ testimony about what is typical
of incumbent lawmakers. Defendant’s FF 209-215, 234-238.

As for Plaintiffs’ assertions about the racial deinographics of districts, the ra-
cial demographics over time are undisputed but Plaintiffs’ summary is misleading.
Defendant’s FF 247-251; supra 942. Racial demographics of districts have mean-
ingfully fluctuated between 1985 and today, undermining Plaintiffs’ repeated asser-
tions about a mechanical 65% racial target. /d. As for the Enacted Plan, the racial
demographics of the 2021 districts are very similar to those of the benchmark dis-
tricts just before redistricting based on 2020 census data. Supra 485. FF 138 is mis-
leading to the extent it suggests that the similarity in demographics is evidence of
race-predominant redistricting, versus an expected effect of the Commission’s law-
ful desire to keep districts relatively similar.

139. FF 139 is inaccurate and incomplete. The movement of voters of partic-

ular races is not “independently clear evidence” of racial predominance; to say
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otherwise contradicts binding Supreme Court opinions. Infra §4251-262; see, e.g.,
Alexander, 602 U.S. at 22.

Mr. Fairfax’s testimony about the movement of Black residents is not suffi-
cient to conclude that race predominated. Defendant’s CL 480-482. Mr. Fairfax’s
observations that “five times the amount of Black population than white population”
was moved into District 1 or out of District 4, or that “three times the number of
Black people than white people” were moved out of District 3 are useless without
more context. Mr. Fairfax agreed that the concentration of Black and white residents
1s not uniform across the county, but he never anaiyzed how the concentration of
Black and white residents varied across the county, let alone within districts. Tr.1
60:5-7, 18-21 (Fairfax). He said it is “nisually the case” that Black population will
grow in some parts of the county «nd decline in others. /d. at 60:8-12 (Fairfax). But
then he faulted the movement of more Black residents than white residents into or
out of Districts 1, 3, and 4, see FF 139, without considering whether those precincts
adjacent to Districts 1, 3, and 4 had higher concentrations of Black residents than
farther away precincts. Nor did he consider whether there were alternative adjacent
precincts not only with materially different racial demographics but also that would
have contained parts of Birmingham and allowed the Commission to achieve its
stated +/-1% population goal. See, e.g., Defendant’s FF 290-291; Defendant’s CL

480; supra 999-100.
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Plaintiffs’ assertions about Mr. Fairfax’s analysis of Districts 2 and 5 are in-
consistent with Mr. Fairfax’s testimony and other evidence. With respect to District
2, Mr. Fairfax did not conclude that there was evidence of race being used in District
2 when considering District 2 “alone.” Tr.1 84:1-17 (Fairfax). Mr. Fairfax testified
that more white voters than Black voters were added to District 2, that various ma-
jority-white precincts added to District 2 were not evidence of racial predominance,
that nearly all precincts added to District 2 had the effect of lowering District 2’s
BVAP, and that he could not rule out various alternative explanations for split pre-
cincts. See Defendant’s FF 310-311, 324-326, 331334, 342-352. With respect to
District 5, Mr. Fairfax concluded that race predominated there based solely on the
racial demographics of four precincts moved out of District 5, none of which was
split. PX131 at 51; Tr.1 164:15-165:7 (Fairfax). For example, Mr. Fairfax concluded
that the 0.36% increase in District 5°s white population just before and just after
redistricting was evidcnice of predominance, PX131 at 24, figure 3, while turning a
blind eye to the 2.5% increase in District 2’s white population, id. at 18, tables 4 &
5; DX43. Mr. Fairfax’s race-alone analysis was not enough to conclude race pre-
dominated. See Defendant’s CL 480-482; supra 4999-100.

140-143. FF 140-143 are inaccurate. Mr. Cooper’s analysis of movements be-
tween districts is unusable in this case. Mr. Cooper’s analysis is based on VTDs,

which do not align exactly with the county precincts used for redistricting. Tr.1
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17:23-25, 88:19-24 (Fairfax); Tr.3 672:21-22 (Stephenson). Because he never ac-
counted for those small differences, he incorrectly opined all the way through trial
that the Enacted Plan moved Jefferson County residents between Districts 1 and 2,
among other fictional movements. PX76 at 1; PX75 at 1; Tr.1 272:21-23, 274:6-8,
275:10-12 (Cooper); Tr.2 343:25-344:12 (Cooper). But there is no dispute that no
precinct or portion of a precinct was moved between these two districts. Tr.2 344:5-
19 (Cooper); see, e.g., Tr.1 114:2-6 (Fairfax); DX31 at 23, figure 8. Similarly, Mr.
Cooper testified that 21 people moved from District 1 to District 4, Tr.1 276:14-15
(Cooper), but it is undisputed no precinct or porticn of a precinct moved from Dis-
trict 1 into District 4, DX31 at 36, figure 14. He also testified that 45 people moved
from District 5 to District 3, Tr. 276:5-6 {Cooper), even though no precinct or portion
of a precinct moved from Districi 5 to District 3, DX31 at 31-32. And he testified
that 78 people moved from Mistrict 3 to District 4, Tr. 276:16, even though no pre-
cinct or portion of a precinct was moved from District 3 to District 4, DX31 at 32,
figure 12.

Due to similar reasons, Plaintiffs’ assertion that the population moved into
District 2 was majority Black is clearly erroneous. See Defendant’s FF 306-308. Not
even Mr. Cooper’s own Maptitude reports support that assertion. See PX76 at 1
(showing more than 6,000 white residents moved into District 2, exceeding Black

residents). The BVAP of District 2 declined between 2013 and 2020 and declined
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further still as a result of redistricting. Defendant’s FF 307-308. Accordingly, Mr.
Fairfax testified that District 2 showed the “opposite pattern” of District 1’s slightly
increasing BVAP. Tr.1 63:14-23 (Fairfax). And using the same census data and soft-
ware as Mr. Cooper, Mr. Fairfax showed that more white population moved into
District 2 than Black population. See PX131 at 18, tables 4 & 5; DX42.

Finally, it is difficult to know what to make of Plaintiffs’ confusing assertion
that District 5 “had to lose one precinct,” which is inconsistent with the undisputed
evidence that District 5 shed three precincts to District 2 and one precinct to District
4. See Defendant’s FF 308, 369. Plaintiffs’ other assertions about District 5 ignore
the undisputed fact that, when looking at precincts actually moved in the Enacted
Plan, more white residents than Black residents were moved out of District 5. See
DX42.

Bottom line, Plaintiffs’ reliance on Mr. Cooper’s analysis cited throughout FF
140-143 makes Plaintiifs’ proposed findings error-ridden, and it would be clearly
erroneous to adopt them.

144. FF 144 is inaccurate and misleading. More white voters were moved into
District 2, even though a predominantly Black district, and more white voters were
moved out of District 5, even though a predominantly white district, revealing the
“opposite pattern” than what Plaintiffs assert. Tr.1 63:20-23 (Fairfax); DX42; De-

fendant’s FF 310-311. More broadly, Plaintiffs’ observations about racial
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demographics, sometimes accurate and sometimes not, are insufficient to establish
race predominated. Defendant’s CL 412-415. Nor have Plaintiffs cited any evidence
that “districts stretched out to follow racial lines,” contra FF 143. Supra 943, 128-
132. Districts 1 and 2 were underpopulated, DX5 at 7, and had to grow to gain pop-
ulation. DX31 at 5; Tr.2 306:21-23, 307:16-24, 308:24-309:3 (Cooper). They grew
into areas where it is undisputed that there were census blocks of varying de-
mographics, contradicting Plaintiffs’ assertion that the districts followed racial lines.
PX132 at234; PX117 at 13; PX115at 16; Tr.1 110:21-111:8, 137:1-138:18 (Fairfax);
see Defendant’s FF 266, 276, 346. They grew into areas that all contained Birming-
ham neighborhoods for District 1, and Birmingham, Bessemer, and Homewood
neighborhoods for District 2. Defendant’s FF 227-229, 291, 335-337. Expanded

lines followed mostly along Birmirigham municipal boundaries or major roadways:
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PX132 at 238 (Dolomite precinct).
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PX132 at 236 (Ross Bridge precinct). And districts grew in a way that all districts
realized the Commission’s stated +/-1% population equality goal. DXS5 at 9-10. It
was Plaintiffs’ burden to vntangle these nonracial explanations for changes to the
2021 districts; rather than do so, Plaintiffs simply declare that race predominated
looking at racial demographics alone. But see Alexander, 602 U.S. at 19-22 (reject-
ing the same approach).

145. FF 145 is incomplete and misleading.

Plaintiffs’ assertions about municipal splits are inaccurate. The following mu-
nicipalities identified in FF 145 are not split or are otherwise not evidence of any

“race-based design of Districts 1 and 2,” contra FF 145:
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e  Brighton: Brighton is not split in the Enacted Plan. Mr. Fairfax’s re-
port shows that Brighton’s population is entirely contained within
District 2. PX132 at 117.

e  Fultondale: Fultondale is not split in the Enacted Plan. Mr. Fairfax’s
report shows 99.8% of Fultondale’s population is contained in District
4. PX132 at 117. The small sliver of population (25 people) that Mr.
Fairfax reports in District 1 strongly suggests an error based on Plain-
tiffs’” experts’ use of VI Ds. See Tr.2 344:10-19 (Cooper) (explaining
that this could be a Maptitude error); Tr.1 88:16-23 (Fairfax) (explain-
ing slight slivers between the VTDs and the precinct lines). All Ful-
tondale precincts are located entirely in District 4. DX18.

e  Homewood: Roughly 30% of Homewood is in District 2 and 70% of
Homewood is in District 5. DX31 at 9, table 3. The Enacted Plan
brought more Homewood residents into District 2, with the undis-
puted effect of decreasing the BVAP of District 2. Defendant’s FF
227, 320-24.

e  Hoover: Hoover is split rough!y in half between Districts 3 and 4.
DX31 at 9, table 3. It is the second-largest municipality in the county.
Id. Plaintiffs’ experts never suggested that the division of this large
municipality between two districts suggests racial predominance.

o  Midfield: Midfield s not split in the Enacted Plan. Mr. Fairfax’s re-
port shows 99.8% of Midfield’s population is contained in District 1.
PX132 at 119. The small sliver of population (10 people) that Mr.
Fairfax reports in District 1 strongly suggests an error based on Plain-
tiffs’ experts’ use of VIDs. See Tr.2 344:10-19; Tr.1 88:16-22. The
Midfield precinct is located entirely in District 1, DX18, consistent
with Commission’s adoption of Plan 1 over Plans 2 and 3, which
would have moved that precinct to District 2. Defendant’s FF 194.

e Jrondale: Irondale was split between Districts 1, 4, and 5 in the 2013
benchmark plan, and the Enacted Plan made no changes to any Iron-
dale precincts. PX132 at 47, 119; see generally DX31. Mr. Fairfax’s
illustrative plan similarly splits Irondale between Districts 1 and 4,
but Mr. Fairfax did not think that was evidence of racial predomi-
nance. PX132 at 188; Tr.1 177:6-9 (Fairfax).
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e  Bessemer: Bessemer has been split between Districts 2 and 3 since
1985. See PX103 4-5; DX31 at 9, table 2. Bessemer is one of the
county’s largest municipalities. DX31 at 9, table 3. There was exten-
sive trial testimony about differences between the more densely pop-
ulated areas of Bessemer in District 2 versus the more rural outlying
parts of Bessemer in District 3, among other nonracial explanations
for the inclusion of parts of Bessemer in District 2 and parts in District
3. Defendant’s FF 227, 238, 304, 338-345.

e  Center Point: Center Point was split between Districts 1 and 4 in the
2013 benchmark plan and remains split between Districts 1 and 4 in
the Enacted Plan. DX31 at 9, table 3; see PX132 at 45. Trial testimony
explored how the Enacted Plan adds more Center Point neighbor-
hoods, interwoven with Birmingham neighborkoods, to District 1,
and the evidence shows there remain predominantly Black Center
Point neighborhoods (and Birmingham ne ghborhoods) in District 4.
Defendant’s FF 264-281; PX132 at 234.

e  Trussville: Trussville is not split i the Enacted Plan. Mr. Fairfax’s
report shows that Trussville’s population is entirely in District 4.
PX132 at 121; accord DX31 at 9, table 3.

o Leeds: Leeds was split between Districts 4 and 5 in the 2013 bench-
mark plan and remains split between Districts 4 and 5 in the Enacted
Plan. PX132 at 47, 119. That split lends no support to Plaintiffs’ claim
about municipal splits as evidence of any “race-based design of Dis-
tricts 1 and 2,” contra FF 145.

o  Tarrant: Tarrant is not split in the Enacted Plan. Mr. Fairfax’s report
shows that Tarrant’s population is entirely in District 4. PX132 at 121.

Even if it was accurate, Plaintiffs’ simple counting of municipal splits says nothing
of how those municipalities are split. Supra §4133-135; Defendant’s FF 222-224,
230-231. Nor are municipal splits sufficient evidence of racial predominance. There
is no constitutional obligation to avoid municipal splits; the Constitution requires

only that the Commission not redistrict based on race. Bethune-Hill, 580 U.S. at 189.
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Detailed below, Plaintiffs’ assertion regarding “splits to ... VTDs/precincts
along racial lines” is also inaccurate and misleading. Infra §147. Trial offered myriad
alternative explanations for the few split precincts in the Enacted Plan. Defendant’s
FF 228, 268-281, 285-287, 330-334, 339-347.

146. FF 146 is inaccurate, incomplete, and misleading. The Enacted Plan
moves a portion of the Center Point Community Center Precinct 1065/4060 (which
Plaintiffs refer to as the “East Pinson Valley Center VTD”) into District 1. Defend-
ant’s FF 267-68. Plaintiffs contend that this split precinct “showcases the Commis-
sion’s decision to prioritize race over preventing riunicipal splits.” Their only evi-
dence of “prioritiz[ing] race” is the difference n racial demographics between the
portion of the precinct added to District 1 and the portion of the precinct that re-
mained in District 4. FF 146 (“ths portion added to District 1 was 86.18% Black
while the other portion, which was 59.61% Black, was left in District 4” (citing
PX131 at 49)). That djiterence is not sufficient proof of “prioritiz[ing] race,” espe-
cially when the evidence showed that there were predominantly Black Birmingham
and Center Point areas remaining in District 4 and alternative explanations for the
areas added to District 1, described below. See Defendant’s FF 274-275.

Plaintiffs’ assertions about “preventing split precincts” and that “[t]he split
divided the city of Center Point” are also inaccurate. Center Point was already split

between Districts 1 and 4 in the 2013 benchmark plan, meaning the addition of
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Precinct 1065 did not introduce a new municipal split into the Enacted Plan. Supra
q145. It simply moved more Birmingham and Center Point neighborhoods into the
otherwise underpopulated District 1. Defendant’s FF 264-281. And Plaintiffs’ asser-
tion that the split “did not follow th[at] city’s boundary” is rich, FF 146, given that
elsewhere Plaintiffs’ expert testified that split precincts following municipal bound-
aries were still evidence of predominance. Tr.1 92:14-22, 142:13-143:6, 144:3-5,
157:22-25 (Fairfax).

Finally, Plaintiffs ignore other nonracial explanations for the addition of Pre-
cinct 1065, beyond “preventing municipal splits.” It the light of the presumption of
legislative good faith, the “possibility” of any nonracial explanation defeats Plain-
tiffs’ racial gerrymandering claim. Alexander, 602 U.S. at 20. Plaintiffs ignore that
the precinct is a predominantly Birimingham precinct near Commissioner Scales’s
residence and adds Birmingham neighborhoods that Commissioner Scales previ-
ously represented on the city council. Defendant’s FF 269-270. That addition of
more Birmingham neighborhoods is itself a nonracial explanation for the expansion
of District 1 into precinct 1065. See Defendant’s FF 269-275; Tr.1 178:2-12 (Fair-
fax). They ignore that the portion of the precinct remaining in District 4 has little to
no residential population and would require District 1 to cross a “major thorough-

fare.” Tr.1 132:10-13, 133:16-17 (Fairfax); Tr.3 677:11-22, 680:20-681:6
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(Stephenson); see also Defendant’s FF 273. Plaintiffs cannot declare that the addi-
tion of Precinct 1065 “prioritize[s] race” without untangling these alternative expla-
nations.

147. FF 147 is inaccurate, incomplete, misleading, and irrelevant to the
Court’s analysis. Because the Commission redistricts based on precincts, not VTDs,
the number of VTD splits is not probative of any race-based intent in a redistricting
process that did not contemplate VTDs. Tr.3 672:21-22 (Stephenson); Defendant’s
FF 112. There is no dispute that the Enacted Plan splits five precincts, four of which
Plaintiffs have suggested are evidence of racial predominance. See Defendant’s FF
268, 285, 330, 339; see also DX31 at 33 (Warrior Storm Shelter); Tr.1 164:9-14
(Fairfax) (testifying that changes near Warrior were “irrelevant” to racial gerryman-
dering analysis). Detailed further t.eiow, there is insufficient evidence that these pre-
cincts were split “along raciai lines.” See Defendant’s FF 267-281, 282-287, 327-
334, 335-347.

148-153. FF 148-152 are incomplete, misleading, and ultimately irrelevant
and unhelpful for the question of whether race predominated in the Enacted Plan.
Plaintiffs’ illustrative plans are not evidence of racial predominance. Supra 999-
100, 103-104, 133-135; Defendant’s FF 382-396; Defendant’s CL 402-404, 480-
489. In particular, Plaintiffs’ assertions that illustrative plans “perform[ed] better”

(FF 149) and “performed equal to or better than the 2021 Enacted Plan” (FF 150),
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are disconnected from the racial gerrymandering inquiry, which asks not whether
districts could win a beauty contest but instead whether districts are explainable by
race alone. Defendant’s FF 382-390; Defendant’s CL 403, 483-485, 489.

Plaintiffs’ illustrative plans merely show how the Commission could have pri-
oritized different nonracial criteria, not that the Commission prioritized race. For
example, Mr. Fairfax’s “central objectiv[e]” was to minimize municipal splits, not
core retention. Defendant’s FF 383 (citing Tr.1 50:19-21, 173:25-174:4, 178:13-15
(Fairfax)). He also changed the political makeup of the districts, replacing Commis-
sion President Jimmie Stephens’s district with a third Democratic district. Defend-
ant’s FF 384 (citing PX121). But see Alexarder, 602 U.S. at 10. Similarly, Mr.
Cooper pursued various objectives in his iilustrative plans, distinct from the Enacted
Plan, and none prioritized core rctention to a similar degree as the Enacted Plan.
Defendant’s FF 386-387. Alexander confirms that Mr. Fairfax’s and Mr. Cooper’s
“failure to consider core retention betrays a blinkered view of the redistricting pro-
cess” and precludes the Court from ruling out that core retention explains the differ-
ences between the Enacted Plan and Plaintiffs’ alternatives. 602 U.S. at 27.

In addition to that shortcoming in Plaintiffs’ experts’ illustrative plans, Mr.
Cooper’s Plan D fails to stay within the +/-1% population deviation, Tr.2 333:23-
335:6 (Cooper), and divides Birmingham between four districts, PX89; Tr.2 316:8-

317:1 (Cooper). It also mistakenly pairs the District 4 and District 1 incumbents in
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District 1. Tr.2 328:13-14 (Cooper). It is not probative of racial gerrymandering and
should be deemed irrelevant to this Court’s analysis. Alexander, 602 U.S. at 34.
Finally, Plaintiffs’ reliance on Mr. Cooper’s testimony that it was “‘not ... a

299

proper balance’” to prioritize core retention over municipal splits, FF 152 (quoting
Tr.2 352:12-15), shows a misunderstanding of the relevant legal standards. “[C]ore
preservation” is a lawful redistricting priority. Alexander, 602 U.S. at 7. Federal
courts do not dictate what nonracial criteria lawmakers use; they police whether race
predominated over those nonracial criteria. /d. at 7-8. For these reasons, there is
nothing remarkable about Dr. Barber’s testimony ihat there is a tradeoff between
prioritizing core retention and the number of raunicipal splits, or that the Commis-
sion could have prioritized municipal sphis over core retention. See FF 153 (quoting
Tr.4 886:19-887:4, 887:16-888:3). The Commission, not Plaintiffs, gets to decide
what nonracial priorities it foiiows. Alexander, 602 U.S. at 7; see also Miller, 515
U.S. at 915-916 (explaiaing that redistricting bodies “must have discretion” to iden-
tify and balance redistricting priorities).

154. FF 154 is inaccurate and misleading. For the following reasons, Plaintiffs
have no basis to invite the Court not to credit Dr. Barber’s testimony about how the
Enacted Plan treats municipalities.

Plaintiffs’ “evidence presented regarding the demographic shifts” was error-

ridden or otherwise not probative of racial purpose. Supra 9)140-144; see
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Defendant’s CL 412-415. Described above, Mr. Cooper reported demographic shifts
between Districts 1 and 2, even though no one disputes that the district boundaries
between Districts 1 and 2 remained the same. Supra 9140-144. And there is no
dispute that the BVAP of District 2 declined as a result of redistricting, contradicting
Plaintiffs’ claim that the population moved into District 2 was majority Black. /d.

Explained above, the evidence presented regarding “split municipalities” was
also error-ridden. Supra 145. For example, Plaintiffs misidentified several split pre-
cincts, including Brighton, Tarrant, and Trussville. Id. Other “splits” were misiden-
tified as a result of their experts’ use of VID lines instead of precinct lines. /d.

The evidence presented regarding “experts’ [llustrative Plans” was irrelevant.
Supra §9148-153 While some of Plaintitis’ illustrative plans reduced the number of
municipal splits, those illustrative plans did so by sacrificing core retention. /d. Hav-
ing failed to control for core retention or other nonracial criteria apparent from the
Enacted Plan, the Couit cannot conclude that the difference in municipal splits is
evidence of racial predominance, versus evidence of different approaches to core
retention. See Alexander, 602 U.S. at 27, 33-34.

Once accounting for Plaintiffs’ errors, no evidence undermines Dr. Barber’s
conclusion that the Enacted Plan does “a reasonably good job of avoiding splitting
cities more than necessary.” DX31 at 9. Dr. Barber quantified the degree to which

the county’s largest municipalities were split (id. at 9, table 3), and he cogently
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explained how those splits were minimized by placing large municipalities into
mostly two districts even in a county where municipal lines are “unwieldy” due to
municipal annexations. Tr.4 759:3-10 (Barber). There is no basis to discredit that
testimony.

Nor is there any basis to ignore Dr. Barber’s analysis about Zow the Enacted
Plan splits municipalities, and whether the location of different municipal neighbor-
hoods can offer race-neutral explanations for the changes in the Enacted Plan. Dr.
Barber explained why simply counting the number of muricipal splits does not tell
the full story. Defendant’s FF 231 (citing Tr.4 758:3-18). As Dr. Barber explained,
redistricting is about “moving people, not geography or municipal boundaries,” so
it 1s important to explore how “the people of these municipalities™ are split between
districts. Tr.4 758:11-18 (Barber). For example, two plans can split Birmingham five
ways, but the Enacted Plan’s placement of nearly 95% of Birmingham into two dis-
tricts is an altogether different plan than one that splinters 20% of Birmingham into
all five districts. See id. at 758:23-759:2. Mr. Fairfax’s and Mr. Cooper’s testimony
was consistent with Dr. Barber’s closer look at municipal splits. Mr. Fairfax agreed
that “something map drawers try to do” is bring large portions of a municipality into
fewer districts even if it cannot be kept whole. Tr.1 178:2-12 (Fairfax). And Mr.
Cooper agreed that Districts 1 and 2 were “clearly based in Birmingham™ and “part

of Birmingham” for decades, in addition to agreeing that Birmingham is a
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community of interest. Defendant’s FF 127 (citing Tr.1 261:1-6; Tr.2 314:8-14).
Based on that testimony, an expert would be remiss not to examine how changes to
the Enacted Plan added more of Birmingham to Districts 1 and 2 as an alternative
explanation.

Finally, there is no dispute that core retention explains the Enacted Plan, see
Defendant’s FF 219, contrary to Plaintiffs’ assertion that the Court should not “find
core retention to be a sufficiently race-neutral justification.” “Core preservation” is
a legitimate, nonracial redistricting priority that refutes Plaintiffs’ claims. See Alex-
ander, 602 U.S. at 7.

E. District-by-District Analysis

i. “Plan Wide Evidence”

155. FF 155 is inaccurate, incomplete, and misleading. Plaintiffs’ recitation of
racial demographics is not sufficient to prove racial predominance without untan-
gling alternative explapations. Supra §4139-143; see Defendant’s CL 456-479. For
example, it is undisputed that Districts 1 and 2 have long been anchored by Birming-
ham, and the Enacted Plan added more of Birmingham to those districts. Defendant’s
FF 126-127, 222-233. Because Birmingham is a predominantly Black city, those
districts will inherit those predominantly Black racial demographics. Defendant’s
FF 233. This phenomenon is little different than the predominantly Black remedial

districts in Michigan gerrymandering litigation that were explainable by the existing
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demographics of Detroit, or the predominantly Black districts Mr. Cooper drew in
Louisiana given the existing demographics of New Orleans. Defendant’s FF 233;
Defendant’s CL 445-446. Those racial effects are not synonymous with racial pur-
pose. Infra §9251-262.

Even looking only at racial demographics, Plaintiffs’ evidence falls short.
Even after trial, Plaintiffs continue to use Mr. Fairfax’s underinclusive charts, which
conveniently omit information contrary to Plaintiffs’ theories. See FF 155 (excerpt-
ing PX131 at 22-23, figures 2 & 3). Mr. Fairfax’s Figure 2 (PX131 at 22) omits
Districts 2 and 5 from his analysis because they showed more white voters were
moved into District 2, a predominantly Black district, and more white voters were
moved out of District 5, a predominartiy white district, which was the “opposite
pattern” of what he was trying to show. Tr.1 63:14-23 (Fairfax). The complete figure

with all of Mr. Fairfax’s data 1s shown below:
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Similarly, Mr. Fairfax’s Figure 3 (PX131 at 23) shows white population in-
creases in Districts 3, 4, and 5, omitting that white population also increased in Dis-
tricts 1 and 2. Tr.1 71:15-19 (Fairfax). The complete figure with all of Mr. Fairfax’s

data is shown below:
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156. FF 156 is incomplete and misleading. The racial demographics of dis-
tricts in the Enacted Plan resemble at least some computer-drawn plans in Dr. Bar-
ber’s initial set of simulations. See DX31 at 51, figure 19. Dr. McCartan does not
dispute this fact; he disputes only whether districts should nevertheless be deemed
“outliers” when they fall on the tail end of that range. See PX30 at 19; Tr.3 615:24-
616:1 (“because [the Enacted Plan] lands in that upper 5 percent [range of simula-
tions], then that’s what qualifies as statistically significant”). Described above, there

is a dispute between the experts whether the full range of simulations should be used
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when comparing those simulations to the Enacted Plan, and Dr. Barber provided
good reasons for using the full range. Supra §109.

But more fundamentally, FF 156 ignores the existence of an alternative set of
simulations created by Dr. McCartan himself, Simulation Set 5, that mirrors the core
retention of the Enacted Plan. See Defendant’s FF 81-82. That is the sort of simula-
tions analysis that Alexander requires of Plaintiffs’ experts before they can rule out
core retention as an alternative explanation for the Enacted Plan. Alexander, 602
U.S. at 27. Compared against Simulation Set 5, the allegedly “packed” districts in
the Enacted Plan are not outliers. Defendant’s FF 3. Shown by Dr. McCartan him-
self, nearly 10% and 50% of race-neutral simulations would have a higher BVAP
than Enacted Plan’s District 1 and 2 respectively. PX30 at 19, table 2; Tr.3 641:20-
23 (McCartan).

157-162. Dr. McCartan’s bespoke ‘“combined packing-cracking” scoring
methodology is not credible, not helpful, and cannot be relied upon in this case for
all the reasons detailed in Defendant’s FF 90-98. That so-called “plan-wide” statistic
is contrary to the district-by-district nature of racial gerrymandering claims. Ala.

Legis. Black Caucus v. Alabama, 575 U.S. 254, 262 (2015).3 It ignores Districts 4

8 Plaintiffs’ reliance on an article about census privacy protections is not analogous to the
district-by-district racial gerrymandering claim here. Contra FF 160. In the racial gerrymandering
context, experts do not combine information about multiple districts in the same plan thereby ob-
scuring information about any one district. See, e.g., Daryl DeFord, Moon Duchin, Justin Solomon,
Recombination: A Family of Markov Chains for Redistricting, Harv. Data Science Rev., Winter
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and 5 because Dr. McCartan found that the racial demographics of those districts
were not outliers in his opinion. Tr.3 597:20-598:7 (McCartan). It then combines
Districts 1, 2, and 3 as though they were a single number, obscuring any district-by-
district information. /d. at 595:23-596:1.

The creation of that “summary statistic” is also contrary to Alexander’s cau-
tion that any simulations-based analysis must account for core retention before pre-
suming that race explains differences between districts in the Enacted Plan and sim-
ulations. Alexander, 602 U.S. at 27. Noted above, Dr. McCartan’s “combined pack-
ing-cracking score” did not heed that caution. It was borne out of a comparison to
Dr. Barber’s initial simulation set, which did not consider core retention, instead of
Dr. McCartan’s own Simulation Set 5, which mirrored the core retention of the En-
acted Plan. See Defendant’s FF 81-82, 94 (citing 608:17-22; PX30 at 18, table 1). It
is unlikely Dr. McCartan wouid have even created this “summary statistic”” had he
compared the Enacted Plan to his Simulation Set 5, because that comparison indis-
putably shows that Districts 1 and 2 were not “outliers,” even under Dr. McCartan’s
definition, compared to the Enacted Plan. See Defendant’s FF 95-98 (citing PX30 at
19, table 2). In creating the “combined packing-cracking score,” Dr. McCartan as-

sumed that the Enacted Plan “packed” or “cracked” voters based on a comparison to

2021, at 34 (filed by Plaintiffs at Doc. 133-2) (showing district-by-district examination of Bethune-
Hill districts).

120



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 129 of 236

simulations that did not allow him to rule out core retention as an explanation for the
differences he observed. But see Alexander, 602 U.S. at 27. But Dr. McCartan had
all the tools available to test that question; had he used them, he would have seen
that there is nothing unusual about Districts 1 and 2 when compared to high core
retention simulations. Defendant’s FF 94-98; see PX30 at 19, table 2.

Dr. McCartan spent less than two weeks creating his “combined packing-
cracking score.” Tr.3 594:20-25 (McCartan). Try as Plaintiffs might to rehabilitate
it, no Court has ever relied on it or any similar measure combining information about
multiple districts in the same plan; indeed, not even Dr. McCartan relied on it when
he testified in Louisiana litigation 17 days before using it in this litigation. Tr.3
593:23-25; 606:7-25 (McCartan). This 2ovel and untested metric is not a reliable or
helpful measure when district-by-aistrict information is available to the Court.

163. FF 163 is inaccuraie, incomplete, and misleading. Plaintiffs’ reference to
Dr. Barber’s “critiques™ of Dr. McCartan is vague. The dispute between Dr. Barber
and Dr. McCartan is whether an expert ought to look at the full range of simulations
in deciding whether the Enacted Plan resembles computer-drawn, race-neutral sim-
ulations, or whether the Enacted Plan can be deemed an “outlier” if it resembles too
few simulations within that range. See supra 4109. Dr. Barber provided a convincing
explanation of why looking at the full range better answers the question posed in

racial gerrymandering cases. /d. But the Court need not even resolve that dispute.
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Plaintiffs fail to acknowledge that this dispute is irrelevant if the Court relies on
Simulation Set 5, the simulations best mirroring the core retention of the Enacted
Plan. Supra q116-117. Whether looking at the full range of simulations or applying
Dr. McCartan’s “outlier” gloss, Districts 1 and 2 are well within the range of simu-
lations and are not “outliers.” Defendant’s FF 82-83; Defendant’s CL 495.

As for Dr. Barber’s past testimony, Plaintiffs’ assertions fall flat. He explained
that partisan gerrymandering cases are asking a different question than racial gerry-
mandering cases. Tr.4 827:23-828:3 (Barber); supra {116-117. And he explained
that Nairne was a §2 case and so required different %/RA assumptions than those he
was instructed to make by counsel here. Tr.4 §41:16-25, 842:16-23 (Barber).

Forgotten in Plaintiffs’ proposed ¢redibility findings, Plaintiffs omit that their
own expert testified that as of April 8, 2024, in the Callais litigation, he had never
considered the role simulations might play in a racial gerrymandering case. Tr.3
591:13-16 (McCartan). But when he submitted his report in this case 17 days later,
he not only used simulations but drew conclusions from those simulations on which
Plaintiffs rely. PX30 at 8-19. To the extent Plaintiffs take issue with the fact that Dr.
Barber has used simulations only in one other racial gerrymandering case to date,
they must reconcile that critique with their own expert’s testimony that days before
submitting his report in this case, he had never even considered how simulations

could be used in a racial gerrymandering case.
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164. FF 164 is incomplete and misleading. Plaintiffs omit that Dr. McCartan,
again, was testifying about a comparison of districts in the Enacted Plan to a simu-
lation set that did not consider core retention. Tr.3 570:8-12 (McCartan) (testifying
about PX30 at 10, figure 1). He concluded that the plan “packs” or “cracks” voters
based on a comparison that could not rule out core retention, contrary to Alexander,
602 U.S. at 27. Supra Y156-162.

165. FF 165 is inaccurate and misleading. There is no exception for county
commissions in the Supreme Court’s rule that Plaintiffs must make a district-by-
district showing. Ala. Legis. Black Caucus, 575 U.5. at 262. The 2021 Enacted Plan
moved only 12 precincts, see DX2, and Plaintifis have fallen well short of establish-
ing racial predominance for those precinct movements on a district-by-district or
plan-wide basis.

166. For all the reasons stated in this response and those in Defendant’s Find-
ings of Fact and Conciuasions of Law, Doc. 177, there is insufficient evidence that
race predominated in the drawing of any commission district.

ii. District 1

167. FF 167 is incomplete and misleading. Detailed above, Plaintiffs’ recita-
tion of racial demographics is not sufficient to prove racial predominance without
untangling alternative explanations. Supra §4/139-143; see Defendant’s FF 456-479.

Plaintiffs have not untangled alternative explanations—for example, that every
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precinct added to District 1 contained Birmingham neighborhoods, adding to the
substantial Birmingham population already in District 1. Defendant’s FF 261 (citing
Tr.4 767:7-8 (Barber); Tr.1 115:11-21, 116:13-16, 117:19-22 (Fairfax)).

168-170. FF 168-170 are inaccurate, incomplete, and misleading. District 1 in
the Enacted Plan contains two split precincts, not “several,” contra FF 168. See De-
fendant’s FF 268 (Center Point Community Center Precinct 1065); Defendant’s FF
285 (Dolomite Precinct 1365).

With respect to Center Point Community Center Precinct 1065 (or the “Pinson
Valley VTD”), detailed above, Plaintiffs do not have sufficient evidence for the as-
sertion that this split precinct was intended ““to shift disproportionately Black popu-
lations into Commission District 1,” contra FF 168. Supra q146. Plaintiffs’ own
maps show that there are predomiuantly Black census blocks within the new District
1 boundaries and beyond the new District 1 boundaries that remain in District 4. See
FF 168; Defendant’s ¥'# 274-275. And Plaintiffs’ suggestions that the Enacted Plan
did not add “the entire ... precinct to District 1” or “split ... the Center Point First
Baptist Church precinct” instead because “that would have had the effect of lowering
the Black population percentage in District 17 (FF 168, 178) contravenes the pre-
sumption of legislative good faith and ignores the alternative explanations for not
adding the entire precinct. Supra 4146. Plaintiffs ignore (among other nonracial ra-

tionales) that adding this precinct added Birmingham neighborhoods previously
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represented by Commissioner Scales, Defendant’s FF 269-272, that adding the en-
tire precinct would move a rural part of the county into a more urban district, Tr.3
675:23-676:3, that adding the entire precinct would have exceeded the Commis-
sion’s +/-1% equal population goal and created a more sprawling district, DX31 at
16, figure 5; PX132 at 232, and that adding the entire precinct would split Pinson for
the first time between District 1 and 4, PX132 at 132.

171. FF 171 is incomplete, misleading, and inaccurate, to the extent Plaintiffs
mean to suggest the addition of this precinct is evidence of racial predominance.
Plaintiffs’ faulting of the Enacted Plan’s addition cf the Dolomite West Field Com-
munity Center Precinct 1365 to District 1 is strong evidence of Plaintiffs’ failure to
untangle alternative explanations. Shown below, there is no dispute that this precinct
contained almost entirely Birmingham population, that the line splitting the precinct
between Districts 3 and 1 mostly followed Birmingham municipal lines, that the
precinct split kept District 1 more compact, and that the precinct split allowed the
Commission to realize its +/-1% population equality goal. Defendant’s FF 283-286.
Mr. Fairfax testified that he could not rule out these nonracial explanations for the

new district line. Tr.1 143:25-144:17 (Fairfax).
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See Defendant’s FF 282-287.

172. FF 172 is inaccurate, incomplete, and misleading. Plaintiffs again rest on

With respect to the Minor Fire Station Precinct 1285, it is undisputed that the
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PX132 at 238. In the light of that evidence, Plaintiffs’ suggestion that the racial de-

mographics of this split precinct are evidence of racial predominance is erroneous.

evidence of racial demographics alone, failing to untangle alternative explanations.

BVAP of that precinct was 50.8%, meaning it decreased District 1°’s BVAP. Defend-
ant’s FF 288; see Tr.4 774:24-25 (Barber); Tr.1 146:8-14 (Fairfax). Plaintiffs’ only
argument—that the Commission should have instead added Precinct 3030 because

ofits 50.1% BVAP—illustrates just how much Plaintiffs want race-first redistricting
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here. That argument ignores Mr. Fairfax’s trial testimony that adding Precinct 3030
would add mostly Pleasant Grove neighborhoods instead of Birmingham neighbor-
hoods and, given its much greater size, would exceed the Commission’s population
equality goal. Defendant’s FF 291, 300; see Tr.1 154:3-14, 154:19-155:1 (Fairfax).

With respect to Plaintiffs’ assertions about “the entire Center Point Commu-
nity Center Precinct,” FF 172, Plaintiffs appear to mean the Center Point Senior
Center Precinct 1125. See DX18. (It is Precinct 1065, described above, that is cur-
rently located at the Center Point Community Center. Supia 49146, 170; see DX18.)
With respect to the Center Point Senior Center Precinct 1125, Plaintiffs ignore alter-
native explanations. This precinct contained census blocks of varying racial de-
mographics, adds to Center Point neightorhoods already districted in District 1 in
the 2013 benchmark plan, and also adds to Birmingham neighborhoods, including
Birmingham neighborhoods previously represented by Commissioner Scales on the
city council. Defendani’s FF 265-266, 270-272. In the light of that evidence, Plain-
tiffs cannot declare based on the precinct’s racial demographics alone that it is evi-
dence of racial predominance. Alexander, 602 U.S. at 19-22.

173. FF 173 is incomplete, misleading, and improper. At no point during trial
did Plaintiffs attempt to dispute the race-neutral explanation for the movement of the
Brookside Community Center Precinct 3280. Their only evidence supporting this

eleventh-hour assertion is demographic data contained in Dr. Barber’s expert report,
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while ignoring Dr. Barber’s entire discussion about the movement of this precinct.
Dr. Barber explained that based on his review of Mr. Stephenson’s declaration,
“[o]ne likely explanation is that the Board of Registrars received complaints from
voters” about the drive-time to their precinct location. DX31 at 12. Plaintiffs have
never disputed this explanation; they presented no evidence at trial to the contrary,
nor did they even bother asking Dr. Barber or Mr. Stephenson about it—but that was
their burden as Plaintiffs. Alexander, 602 U.S. at 11. In addition, Plaintiffs ignore
the fact that moving this precinct affected only 89 people. DX31 at 12.

174. FF 174 is inaccurate, incomplete, and misieading. Dr. Barber performed
a regression analysis in response to another expert’s claim that race, regardless of
precinct location, explained the district lines. Defendant’s FF 115. Plaintiffs did not
call that expert at trial. /d. Dr. Raroer used his regression to refute this claim by
showing that adjacency is a stronger predictor for whether a precinct was chosen
than race. Id. Dr. Liu agreed. He too concluded that adjacency of a precinct is the
strongest predictor for being moved. Defendant’s FF 221. In his words, “[o]f course,
those adjacent precincts were move likely to be moved to CD-1” compared to non-
adjacent precincts. PX26 at 3.

Dr. Liu added onto Dr. Barber’s regression analysis. But his selective use of
one interactive variable, excluding any others, does not change the conclusion that

adjacency is the single biggest predictor for movement. Supra 4107; Defendant’s FF
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70-72. By adding an interactive variable to Dr. Barber’s regression model, Dr. Liu
introduced a new error by blinding himself to any other interactions, including pre-
cincts’ varying population sizes. Tr.2 423:5-424:18 (Liu). As shown at trial, Dr. Liu’s
failure to consider the interaction between population and adjacency led him to focus
only on small racial differences between precincts while ignoring significant popu-
lation differences between those same precincts. Defendant’s FF 300. Even setting
aside the reliability of Dr. Liu’s interactive variable, Dr. Liu stated that he was not
trying to identify the “true cause” of why precincts were moved. Tr.2 425:8-10 (Liu).
In other words, he wasn’t trying to untangle alternative explanations. Contra Alex-
ander, 602 U.S. at 7-8.

Finally, Plaintiffs ignore that Dr. Liu failed to conduct the same regression
analysis for District 2, even though 1t only took him “2 minutes” for District 1. Tr.2
426:5-6 (Liu). If Dr. Liu’s regression were so reliable, and if he was so successful at
showing how “Dr. Barhier’s regression analysis was misleading and incorrect,” then
why didn’t he do it for District 2? Perhaps because he didn’t like what it showed.
Supra 9107. When Dr. Barber repeated Dr. Liu’s analysis for District 2, he found
that there was no statistically significant relationship between race and adjacency for
District 2. Defendant’s FF 312-313. Dr. Liu testified that he did not even bother to
read Dr. Barber’s rebuttal report, and so he had no answer for this at trial. Tr.2 427:5-

21 (Liu).
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175-176. FF 175-176 is inaccurate. Using the most applicable simulations
analysis, Simulation Set 5, District 1 in the Enacted Plan is not a statistically signif-
icant outlier. Defendant’s FF 83. Dr. McCartan repeatedly testified under oath that
the demographics of District 1 resemble nearly 10% of neutrally drawn plans when
accounting for core retention. Tr.3 641:9-23 (McCartan); see also id. at 633:14-17.
Tellingly, Plaintiffs ignore Simulation Set 5 for nearly the first 100 pages of their
brief. Supra 116-117.

Plaintifts’ assertions in FF 175-176 are based on a comparison of the Enacted
Plan to Dr. Barber’s initial simulation set, which did ot prioritize core retention for
reasons Dr. Barber explained. See Defendant’s ¥F 116; Tr.4 797:17-798:5 (Barber).
(Even then, there is no dispute that Districi 1 resembles thousands of neutrally drawn
plans and misses Dr. McCartan’s “outlier” cutoff by a mere 0.1%. See DX31 at 51,
figure 19; PX30 at 9.) But aftet Alexander, there should be no dispute that Simulation
Set 5 is the better simuiation set if Plaintiffs want to use simulations to assert that a
district’s racial makeup 1s “extreme,” FF 175. To the extent Plaintiffs seek to infer
evidence of racial predominance from any simulations analysis, they must compare
the Enacted Plan to simulations mirroring the core retention of the Enacted Plan.
Alexander, 602 U.S. at 27, 33.

Plaintiffs’ discussion of Dr. Barber’s prior testimony misses the distinction

between the partisan gerrymandering question in Carter and the racial

130



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 139 of 236

gerrymandering question here. Supra §q116-117. Dr. Barber testified that the ques-
tion to be answered in partisanship and racial gerrymandering cases is different, and
while counsel stated that she would “come back™ to their differences, she never did.
Tr.4 825:11-14, 828:1-11, 829:16-20, 830:1-8 (Barber). Dr. Barber’s objective in
Carter was to identify how many Democratic seats that could be generated, whereas
his objective here was to identify whether the Enacted Plan was comparable to other
plans drawn without any racial constraints. Tr.4 827:23-828:3 (Barber); supra 116-
117.

177-179. FF 177-179 are inaccurate, incomplete, and misleading. The analysis
described is, again, a comparison of the Enacied Plan to simulations that did not
mirror the core retention of the Enacted Pian. See PX30 at 11. The analysis described
also obscures any comparison between the Enacted Plan and those non-core reten-
tion simulations by averaging together all the simulations and reducing them to one
number. That averaging obscures that in some simulations, the BVAP of that precinct
might be very low, and in other simulations, the BVAP might be very high. Tr.3
625:17-25 (McCartan).

Plaintiffs’ assertion that a “similar analysis” was used in recent litigation is
unsupported by the record. Dr. McCartan said only that the “type of map” with “the

colors” was used in that litigation. Tr.3 622:10-17 (McCartan). As for Dr.
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McCartan’s analysis, he conceded that this litigation was the first time he had used
any such analysis to examine racial gerrymandering. /d. at 622:18-21.

180. FF 180 is incomplete and misleading and would be clearly erroneous if
accepted. Commissioner Scales made no statement “suggesting that the Commis-
sion” moved precincts “because of race,” contra 180. Explained above, Commis-
sioner Scales’s statements mentioned politics only, never race. Supra §78. Ignoring
her actual words and imputing race into nonracial statements is contrary to the pre-
sumption of legislative good faith and would be clear error. See Alexander, 602 U.S.
at 10; infra §9285-287.

181. FF 181 is incomplete, misleading, and attempts to convert a fact wit-
ness’s testimony into expert testimony. £xplained above, Mr. Douglas was not qual-
ified as an expert and so can testify only to his personal knowledge. Supra 99123-
126. Nor is Mr. Douglas’s testimony about population shifts in Jefferson County
probative of racial predominance during redistricting. Supra 99123-127. As for
Plaintiffs’ reference to “Mr. Cooper’s study of demographic changes,” that “study”
was also insufficient to be probative of racial predominance during redistricting for
the reasons explained above. Supra §121-122, 128-130.

182. FF 182 is incomplete and misleading. Nothing precludes Dr. Barber from
observing that the areas added to the northeast side of District 1 were the same areas

Commissioner Scales used to represent on the city council. See Defendant’s FF 270-
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272. Plaintiffs’ expert made similar observations about what was apparent from the
Louisiana congressional map in the Callais litigation when he served as a defense-
side expert. Defendant’s FF 22 (discussing Tr. 1 169:8-170:9 (Fairfax)). And Plain-
tiffs offer no evidence that contradicts or calls into question Dr. Barber’s reliance on
the theory of “progressive ambition,” Tr.4 772:13-19 (Barber), which is supported
by the map itself and Mr. Stephenson’s description of the area. DX56; Tr.3 679:16-
681:6 (Stephenson).

Regarding Plaintiffs’ assertion about Commissioner Scales’s vote against the
Enacted Plan, Plaintiffs ignore that all three proposed plans made the same change
to the northeast side of District 1. See Tr.4 89].14-17 (Barber). Under any one of the
proposed plans, Commissioner Scales would have gained areas she previously rep-
resented in northeast Birmingham, indicating that this was not the reason she voted
against Plan 1. DX10 at 38:6-12 (thanking the Board of Registrars for adding Center
Point because she was ‘already still over there anyway”). At the October 7 commis-
sion meeting, Commissioner Scales seconded the motion for every proposed plan,
all making that same change, to be considered at the November 4 meeting. PX16;
PX20 at 17. Commissioner Tyson’s disagreement with the Enacted Plan was instead
about whether Ensley and Midfield would move between Districts 1 and 2, not the

changes to the northeast side to her district. Supra 976-78.
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183-184. FF 183-184 are inaccurate and misleading. The Commission has no
affirmative obligation to change the racial demographics of districts, even if the re-
sulting districts “turn out to be heavily, even majority, minority.” Cromartie 11, 532
U.S. at 249. Applied here, Plaintiffs fault precincts added to District 1 that exceeded
78% Black population without untangling the nonracial explanations for the addition
of those precincts. See Defendant’s FF 252-294.

With respect to the “other options” Plaintiffs propose, Plaintiffs ignore the
other differences between precincts, such as the different municipalities they cover
or their varying population sizes, which defense counsel exhausted at trial and in
Defendant’s proposed findings of fact. See Defendant’s FF 291-292 (citing Tr.1
152:16-156:15 (Fairfax); Tr.4 778:10-11 {Barber)). For example, it is undisputed that
Precinct 3120, which was also adjecent to District 1, contains no Birmingham neigh-
borhoods and adding it would have exceeded the Commission’s population equality
goal. Tr.1 152:13-153:5 (Fairfax); PX132 at 23. Likewise, it is undisputed Precinct
3290 contains no Birmingham neighborhoods and would have instead added the
town of Mulga to District 1. Tr.1 153:22-154:2 (Fairfax); Tr.3 689:4-5 (Stephenson).
Plaintiffs’ assertion that the Commission should have added these precincts instead
of the Birmingham and Center Point neighborhoods added in Precincts 1065 and
1125 again ignores alternative explanations for the inclusion and exclusion of certain

precincts and suggests that the Commission should have been making
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unconstitutionally race-based decisions by selecting precincts to reduce District 1’s
BVAP. See Tr.4 777:2-6; DX31 at 15-16; Defendant’s FF 264-281. And contrary to
Plaintiffs’ assertion that adding these precincts would change the BVAP of District
1 “significantly,” Dr. Barber testified that these changes would lower the BVAP of
District 1 only by “a few percentage points,” from around “76 percent to around 73
percent.” Tr.4 777:8-21 (Barber); see also Defendant’s FF 293.
iii. District 2

185. FF 185 is inaccurate, incomplete, and misleading. It is undisputed that
the Enacted Plan moves six precincts into District 2. not “seven,” contra FF 185. It
is undisputed that the Jefferson County residents moved into District 2 were pre-
dominantly white. DX42. It is undisputed that District 2°s BVAP declined between
2013 and 2020 and declined further still as a result of redistricting. Defendant’s FF
307, 309.

Plaintiffs’ assertion that this “modest” decline somehow shows that District 2
was racially gerrymandered fails for several reasons. First, Plaintiffs hold District 2
to a different standard than other districts. For example, Plaintiffs suggest that a 3%
BVAP decrease in District 1 could have been “significant[],” FF 184, but simultane-
ously say a nearly 3% BVAP decrease in District 2 is only “modest” and is itself
evidence of racial gerrymandering. Similarly, Mr. Fairfax said a 0.36% increase in

white population was significant enough to indicate racial gerrymandering in District
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5, but a 2.5% increase in white population in District 2 was not enough to refute
concerns about racial gerrymandering. Compare PX131 at 24 & figure 3, with DX43.
Plaintiffs cannot have it both ways.

Second, Plaintiffs’ theory appears to be that the Commission had some affirm-
ative obligation to lower District 2’s BVAP even more. But see Cromartie 11, 532
U.S. at 249. Any suggestion that the Commission had an obligation to redistrict
based on race—an obligation to reduce what Mr. Cooper claims is an “overconcen-
tration” of Black voters in District 2, FF 185—is antithetical to the Constitution’s
Equal Protection guarantee. Defendant’s CL 402-404, 488.

Third, with respect to Plaintiffs’ assertions about a “65% rule,” these asser-
tions are inaccurate and misleading. Expiained above, Plaintiffs have put forth no
evidence of any ex ante 65% targei. Supra 429-31, 37-43, 51-53. In 2013, there was
no mention of any such “rule” in the redistricting presentation given. Tr.3 719:18-
23, 726:17:21 (Stephenson). And in 2021, District 2’s BVAP declined below 65%.
Defendant’s FF 309.

186-188. FF 186-188 are inaccurate, incomplete, and misleading. The Com-
mission added the Bessemer Civic Center Precinct 2245 to District 2. See Defend-
ant’s FF 335-347. It is undisputed that the portion of this precinct added to District
2 added more of Bessemer neighborhoods to District 2 and Bessemer was an area

that Commissioner Tyson performed well in during her 2018 election to the
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Commission. Defendant’s FF 338. And it is undisputed that adding the entire Bes-
semer Civic Center Precinct would have exceeded the Commission’s population
goal and would have made for a less compact district, as it was one of the largest
precincts in Jefferson County. Defendant’s FF 341-342.

Plaintiffs’ assertion that the precinct split follows “racial lines” is unsupported
by evidence. This assertion ignores that the entire precinct is majority Black and, in
1solation, would have increased the BVAP of District 2. Defendant’s FF 342. The
undisputed evidence also shows that the new western boundary of District 2 follows
several major roadways, Defendant’s FF 340, and scparates the “heavily residential”
portion of Bessemer from the rural part of the precinct, Defendant’s FF 344. And it
is undisputed that the division of Bessemer Civic Center created a more compact
district than if the entire precinct hiad been added. Defendant’s FF 343. Plaintiffs’
cannot ignore this evidence and simply declare the precinct was split “along racial
lines” based on racial diemographics alone.

Plaintiffs’ assertion that Mr. Stephenson was “speculating” and is not credible
cannot be accepted. Mr. Stephenson’s testimony about separating rural Bessemer
from urban Bessemer is uncontested; Mr. Fairfax, for example, did not bother to look
at Plaintiffs’ testimony about the same area and did not consider whether the areas
moved had a rural, suburban, or urban population, Defendant’s FF 14, 347. Mr. Ste-

phenson showed extensive knowledge of Jefferson County during his testimony, and
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he left no reason to doubt his observations based on decades of personal experience
as a county employee. See, e.g., See Tr.3 649:7-11, 650:5-18 (Stephenson); see also,
e.g., id. at 670:21-671:11 (describing in detail the area of Commissioner Scales’s
former city council district); id. at 675:16-676:3 (describing geography and de-
mographics of Center Point precincts); id. at 677:11-678:15 (describing geograph-
ical boundaries, including major roadways, of Precincts 1065 and 1125); id. at
680:20-681:6 (describing population and terrain of portions of Precinct 4060 as “al-
most no residential” and “a very hilly, rocky terrain”); id. at 687:15-689:3 (describ-
ing the municipalities in and around Precincts 1285 and 1365); id. at 692:4-9 (de-
scribing Precinct 2245 as “heavily residential” with a “commercial development on
the Bessemer Super Highway™); id. at 655:20-696:9 (describing each of the roads
and creeks on the boundary of Precinct 2350 and the population density as “residen-
tial” on the western side and “hilly” and “industrialized” on the eastern side). There
is no basis for ignoring Mr. Stephenson’s testimony about what is apparent from the
map itself. Supra 465. Mr. Stephenson, along with the experts, identified alternative
explanations for the Bessemer precinct split, and it 1s Plaintiffs’ burden to untangle
those, proving that “[r]ace was the criterion that ... could not be compromised.”
Shaw v. Hunt, 517 U.S. 899, 907 (1996) (Shaw II); Defendant’s CL 397. Plaintiffs’

recitation of racial demographics does not satisfy that burden.
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Plaintiffs’ assertion that “there is no evidence that the Commission ever
thought about redistricting in those terms”—natural divisions within Bessemer—is
belied by the evidence. Since 1985, the Enacted Plan has split Bessemer between
Districts 2 and 3, separated by roadways and railroad lines. PX103 at 4-5.°

Plaintiffs’ remaining arguments about Bessemer misrepresent Mr. Stephen-
son’s testimony and other evidence. Never did Mr. Stephenson claim that the Bes-
semer Civic Center precinct could be explained by following municipal lines, contra
FF 187. He explained how the precinct split could be explained by major roadways
and the urban versus rural parts of Bessemer. Tr.3 691:24-692:3 (Stephenson); id. at
Tr.692:15-17. And never did Mr. Stephenson assert that Bessemer was “wholly con-
tained” in District 2. He testified that parts of Bessemer have been part of District 2
for as long as he has been at the Board of Registrars. Tr.3 691:20-21. Indeed, part of

Bessemer has been part of District 2 since 1985:

? Plaintiffs’ repeated arguments about municipal boundaries are oversimplified to the extent
they suggest the Commission paid no attention to municipalities as communities of interest. Supra
9226. The Commission did not simply anchor Districts 1 and 2 in Birmingham by accident in 1985,
nor did they simply add precincts with only Birmingham neighborhoods to District 1 by accident
in 2021. The changes to the Enacted Plan show an awareness of what precincts belong to what
municipalities, even if “unwieldy” municipal lines make it difficult for district lines to follow mu-
nicipal boundaries. Tr.4 759:3-10 (Barber).
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PX103 at 4. Plaintiffs cannot misstate Mr. Stephenson’s testimony and ignore their
own evidence to manufacture a credibility problem.

Finally, Plaintiffs previde no evidence for their assertion concluding FF 187
that “Dr. Barber’s testimony about this precinct” is not credible. They do not even
point to any of Dr. Barber’s testimony or opinions to support that assertion. Plaintiffs
have failed to dispute any of the alternative explanations that even their expert ob-
served, including the size of the precinct, the BVAP of the portion not added, the
compactness of the added portion, and the varying census blocks on either side of
the split, and they cannot gloss over that failure with an ipse dixit credibility deter-

mination. See Defendant’s FF 342-347 (citing Mr. Fairfax’s testimony).
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189. FF 189 is inaccurate, incomplete, and misleading. Plaintiffs’ only evi-
dence that changes to the Ross Bridge Welcome Center Precinct 2365 are evidence
of racial predominance are what they call “dramatic racial effects.” FF 189 (emphasis
added). They cite only Mr. Fairfax’s expert report where he claims, based on racial
demographics alone, that this precinct was “split along racial lines.” PX131 at 30.
That race-alone analysis falls well short of Plaintiffs’ burden, particularly when
Plaintiffs fail to untangle the undisputed evidence that this precinct was split mostly

along municipal lines and along a major roadway. Defendant’s FF 228, 331-333.
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PX132 at 236. Nor did Plaintiffs’ experts dispute that adding this portion of Ross

Bridge had the effect of decreasing the BVAP of District 2. Defendant’s FF 329.
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190. FF 190 is inaccurate and misleading. The Commission added Homewood
Community Center Precinct 2095 and Afton Lee Community Center Precinct 2450
from District 5 to District 2, both of which had the effect of decreasing the BVAP of
District 2. DX31 at 27, figure 11; see Defendant’s FF 320-326. Homewood Com-
munity Center was the largest precinct added to District 2, with nearly 4,000 people
and a BVAP of only 13.9%. Defendant’s FF 324. Plaintiffs cannot square that fact
with their claim of racial gerrymandering. Their own expert disclaimed that the ad-
dition of this precinct was evidence of racial predominance. Tr.1 96:5-8 (Fairfax)
(““Q: Similar to Oxmoor Valley, you don’t believe the addition of this predominantly
white precinct is evidence of racial predominance in District 2, right A: That is cor-
rect.”).

Plaintiffs’ assertion that Aftor Lee Community Center precinct is synonymous
with the Rosedale neighborhcod cannot be squared with the record. Infra Y191-193.
The precinct has one o1 the smallest populations, with only 335 people, and a BVAP
of 59.2%. Defendant’s FF 326; see also Tr.1 99:5-14, 100:16-17 (Fairfax). The ad-
dition of that precinct also had the effect of decreasing District 2°s BVAP. Tr.1 99:5-
9 (Fairfax).

Plaintiffs’ assertion that Homewood’s “growing Black community” is evi-

dence of predominance is contrary to the presumption of legislative good faith and
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ignores the demographic reality of the Homewood precincts moved into District 2,
which together contained overwhelmingly white population. Defendant’s FF 324.

Plaintiffs also assert that the movement of the Grant Street Baptist Church
Precinct 2215 into District 2 from District 3 is evidence of racial predominance, but
that assertion is inaccurate and misleading. The precinct contained only 39.6%
BVAP and had the effect of decreasing the BVAP of District 2. Defendant’s FF 350;
see DX31 at 24, figure 9. At trial, Plaintiffs did not appear to seriously contest the
addition of this precinct as evidence of racial gerrymandering and Plaintiffs’ expert
testified there are a variety of census blocks reflecting a “diverse” population. De-
fendant’s FF 349-351. Nor have Plaintiffs atteinpted to rule out alternative explana-
tions for the addition of this Bessemer piecinct, such as the geographic reality that
south of the precinct, the county becomes “very rural.” Defendant’s FF 352; see also
Defendant’s FF 344. Plaintifts’ invitation to speculate about what might happen to
the racial demographics of this Bessemer precinct sometime in the future is an invi-
tation to err by presuming the bad faith of lawmakers.

191-193. FF 191-193 are inaccurate, incomplete, and misleading. Explained
fully above, Commissioner Tyson’s post-vote statement is not evidence of racial pur-
pose. Supra Y80-81. The statement was in response to Commissioner Scales’s crit-
icisms of areas added to Commissioner Tyson’s district at the November hearing,

not a statement of Commissioner Tyson’s intent during the redistricting process. /d.
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It is extraordinary for Plaintiffs to conclude that this one statement is sufficient to
show race predominated in a district that declined in BVAP and added predominantly
white population, not Black population, with myriad nonracial explanations for the
expanded District 2 lines. Infra 99285-287; see generally Defendant’s FF 301-356.

Plaintiffs’ assertion that the Afton Lee Community Center precinct is synony-
mous with “Rosedale” is inconsistent with both Plaintiffs” and Defendant’s experts’
agreement that the Afton Lee Community Center had a BVAP of 59.2%. Supra §190.
If the precinct is synonymous with Rosedale, then Plaintifis must concede that Com-
missioner Tyson was speaking in hyperbole at the November hearing, see DX10 at
39:19-20, about a precinct that is actually 59.2% BVAP, further undermining their
claim that her statement shows any raciai motive.

Plaintiffs’ reliance on Mr. Dsuglas’s testimony about the “bump” in the map
is erroneous. Supra §9482-83. Shown below, that “bump” adds two Homewood pre-
cincts that together arc iess than 20% BVAP, with the effect of lowering District 2’s

BVAP:
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Figure 11: Precincts moved from CD-5 to CD-2

id=2095

bvap=13.9
pop=3808
CD-2
id=2450
bvap=59.2
pop=335
CD-5

)
Note: Precinct boundaries are shown in grey. The 2021 district border is shown with a bolded
black line. The three precincts that were moved from TD-5 to CD-2 are noted in orange. The
BVAP of each precinct is noted on the map with the precinct identifier noted above it.

DX31 at 27, figure 11.

194-195. FF 194-195 are inaccurate, incomplete, and misleading. Simulations
analyses do not “suggest itiat the Commission moved precincts into CD 2 on the
basis of race,” contra FF 195.

Plaintiffs continue to ignore Simulation Set 5, which the experts agreed at trial
is the best apples-to-apples comparison for the Enacted Plan and is the most appro-
priate comparator after Alexander. Tr.3 630:14-18 (McCartan); Tr.4 799:2-7 (Bar-
ber). To the extent Plaintiffs seek to infer evidence of racial predominance from any
simulations analysis, they must compare the Enacted Plan to simulations mirroring

the core retention of the Enacted Plan. Alexander, 602 U.S. at 27, 33. When
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accounting for core retention, District 2 is no outlier; the racial demographics of
District 2 resemble nearly 50% of neutrally drawn plans when accounting for core
retention. Tr.3 633:10-13, 641:9-23 (McCartan).

Plaintiffs’ assertions in FF 194-195, moreover, are based on testimony com-
paring the Enacted Plan to Dr. Barber’s initial simulation set. Supra §9175-176. Even
then, there is no dispute that District 2 resembles thousands of neutrally drawn plans
and, when accounting for VRA concerns and is not an “outlier” even as defined by
Dr. McCartan. See FF 194 (agreeing District 2 is “higher than 93.35% of Dr. Barber’s
simulations that included at least two majority Black districts.”).

Plaintiffs’ discussion of the “hatch map analysis” is similarly inaccurate, in-
complete, and misleading. The cited anaiysis is, again, a comparison of the Enacted
Plan to simulations that did not miiror the core retention of the Enacted Plan. See
PX30 at 11. The analysis described also obscures any comparison between the En-
acted Plan and those non-core retention simulations by averaging together all the
simulations and reducing them to one number. Supra 4177-179.

iv. District 3

196-198. FF 196-198 are inaccurate, incomplete, and misleading. Plaintifts’
recitation of racial demographics without more is insufficient to meet their burden.

See Alexander, 602 U.S. at 19-22; Defendant’s CL 408-415. It is undisputed that

District 3 was overpopulated and shed population into underpopulated Districts 1
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and 2. Defendant’s FF 360. As discussed above, precincts moved into Districts 1 and
2 from District 3 can be explained for reasons other than race. Supra 9168-184,
186-195; see also Defendant’s FF 282-294, 327-352.

Plaintiffs’ assertion that the Enacted Plan moved “the exact precincts neces-
sary” to reduce District 3°’s BVAP by 1.3% is misleading and unsupported by any
evidence. The changes in racial demographics are undisputed, see Defendant’s FF
248, but the inferences Plaintiffs draw from those demographics are not supported
by the evidence. As an initial matter, Plaintiffs have made irreconcilable arguments:
For District 3, they say District 3’s BVAP reduction 1s evidence of racial predomi-
nance. FF 197. But for District 2, they insist thai District 2°s two-times-greater 2.6%
BVAP reduction does not refute their ass¢itions of racial predominance. Supra 4185.
Nor is there evidence that changes to District 3 were made with the racial purpose
of reducing District 3’s BVAP by a mere 1.3%. Plaintiffs cite only Mr. Fairfax’s
calculation of the percentage of Black population in District 3 before and after re-
districting. That race-only analysis does nothing to untangle the alternative explana-
tions for the movement of the Bessemer, Ross Bridge, and Dolomite precincts that
Plaintiffs fault. Supra 99171, 186-1809; see also Defendant’s FF 282-286; 327-347.
Plaintiffs cannot prove predominance based only on assertions about “increased ...
white population percentage,” FF 198, something that occurred in all districts by the

way, DX43. Plaintiffs err by equating racial demographics with evidence of racial
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predominance. Defendant’s CL 408, 412-415. But that is all their experts relied upon
in analyzing District 3. See Defendant’s FF 364-365.

199. FF 199 is inaccurate and misleading, ignoring their own experts’ trial
testimony. Plaintiffs now say the movement of a portion of the Warrior Storm Shelter
Precinct 3285 is evidence of racial predominance. They have no evidence for that
assertion. At trial, their expert testified this change was “irrelevant to [his] racial
gerrymandering analysis” and that this movement “didn’t seem to add any evidence”
of racial predominance. Tr.1 164:9-14 (Fairfax); see Defendant’s FF 361-363. The
only expert who thought this change was evidence of racial predominance was one
whom Plaintiffs did not call to testify at trial afier Dr. Barber identified myriad errors
in his analysis. DX31 at 33-34 (discussing Dr. Ryan Williamson’s analysis regarding
the Warrior precinct). Plaintiffs’ zeroing in on racial demographics ignores the obvi-
ous alternative explanation for this change: allowing District 3’s boundary to now
follow I-65. Defendant’s FF 362. Plaintiffs marshal no evidence beyond racial de-
mographics, which is insufficient to carry their burden. Defendant’s CL 408, 412-
415.

200. FF 200 is misleading. Described above, Plaintiffs’ discussion of “other
ready options” ignores differences between precincts along the border of Districts 3

and 1. Supra 9171-173; Defendant’s FF 291.
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201-202. FF 201-202 are inaccurate and misleading. Described above, the
cited simulations analysis compares the Enacted Plan to Dr. Barber’s initial simula-
tion set, which did not consider core retention. Supra §175-176, 194-195. Even
then, it 1s undisputed that the District 3 in the Enacted Plan resembles race-neutral,
computer-drawn districts. See PX30 at 19, table 2. Likewise, accounting for core
retention, District 3 in the Enacted Plan resembles some race-neutral, computer-
drawn districts. It would be an “outlier” in Dr. McCartan’s view, id., but far less of
an outlier than the illustrative plans offered by Plaintiffs, which resemble no race-
neutral simulations accounting for core retention, i>X32 at 3-6. Finally, Plaintiffs
cannot depend on that simulations analysis alorne as evidence of racial gerrymander-
ing when they have failed to untangle other nonracial explanations for areas added
from District 3 to Districts 1 and 2. See supra 4171-173, 186-190; Defendant’s FF
282-293, 327-352.

v. Districi4& 5

203-206. FF 203-206 are incomplete and misleading. Plaintiffs’ faulting Dis-
tricts 4 and 5 as “more white” falls short of their “especially stringent” evidentiary
burden. Alexander, 602 U.S. at 11; see Defendant’s CL 408-415. Yet resulting racial
demographics is all the evidence Plaintiffs have for Districts 4 and 5. Defendant’s

FF 369-371, 379-381.
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Detailed above, precincts moved out of District 4 into District 1 have nonra-
cial explanations. Supra §146; see Defendant’s FF 264-281. And the change in War-
rior was “irrelevant” to Plaintiffs’ expert. Supra §199. That testimony cannot be rec-
onciled with Plaintiffs’ late-breaking assertion that this change is “evidence that race
predominated,” contra FF 206.

207. FF 207 is inaccurate and misleading. It is undisputed that District 5 shed
more white population than Black population, DX42, contrary to Plaintiffs’ sugges-
tion that the Commission sought to make District 5 “more white.” It is undisputed
that the precincts moved from District 5 to District 2 were overwhelmingly white,
which caused District 2’s BVAP to decline. Deiendant’s FF 376. It is also undisputed
that, because District 5 had a BVAP of oniy 14.1% just before redistricting, any pre-
cinct with more than 14.1% BVARP moved out of District 5 would have the effect of
lowering the BVAP of District 5. Defendant’s FF 377. It is undisputed that every
district became “marginally more white,” not just District 5, contra FF 207. See
DX43. And while Plaintiffs emphasize that District 5’s increase in white population
by 0.36% is evidence that race predominated, they assert that the 2.5% increase of
white population in District 2 is not indicative of anything. Compare FF 207, with
FF 185. Plaintiffs cannot have it both ways. If they were right that small demo-
graphic effects are enough to show race predominated in District 5, then larger de-

mographic effects would be enough to show race did not predominate in District 2.
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With respect to Plaintiffs’ assertions about the Afton Lee Community Center
Precinct 2450, Plaintiffs’ arguments about this precinct are not sufficient to show
racial predominance. Supra §190. Race does not predominate merely because the
movement of a small precinct has an (arguably de minimis) racial effect. Defendant’s
CL 412-415.

With respect to Plaintiffs’ assertions about the Oxmoor Valley Community
Center Precinct 2350, these assertions are not sufficient to show racial predomi-
nance. Plaintiffs’ own expert testified he didn’t think that precinct movement was
evidence of racial predominance. Tr.1 95:7-10 (Fairfax). Among other nonracial ex-
planations, moving the sliver of the Oxmoocr Valley precinct from District 5 into
District 2 reunited that previously split precinct so that it was all together in District
2. Defendant’s FF 316-319. Plaiutiffs’ experts did not contend that reuniting that
split precinct is evidence of racial predominance, and they never seriously contended
at trial that the additicn of this majority-white precinct to District 2 was evidence of
racial gerrymandering. /d. While Plaintiffs make the eleventh-hour assertion that
the Commission could have added “several other adjacent precincts” to District 2
instead, Plaintiffs do not identify which precincts, nor do they explain how those
alternative precincts would impact the Commission’s population goal, which munic-
ipalities would be added to District 2, or what effect those precincts would have on

the demographics of District 2. Nor do Plaintiffs’ arguments about “other” options
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prove that race predominated in the reunification of the Oxmoor Valley precinct in
District 2.

208. FF 208 is inaccurate and misleading. Contrary to Plaintiffs’ suggestion
that there wasn’t “any evidence” that reuniting the Oxmoor Valley precinct “mat-
tered to the commission,” Commissioner Tyson described this change at the hearing:
“I pulled the rest of the senior citizen box,” or precinct, “that I already have. I already
have it. All I did was got the other part of that box, which is 89 percent Democratic
box,” or precinct. DX10 at 40:1-4. Moreover, Dr. Barber’s observation that this Ox-
moor Valley precinct was reunited after the 2021 redistricting was based on what he
could observe on the map and his experience as an expert working in redistricting
cases. Defendant’s FF 314, 317-318. These are permissible alternative explanations
that any expert can offer. See, e.g , Defendant’s FF 22. Mr. Fairfax himself testified
that reuniting a precinct is something common in redistricting and, noted above,
concluded that the movement of this precinct was not evidence of racial predomi-
nance. Defendant’s FF 317-318 (citing Tr.1 95:2-10).

209. FF 209 is inaccurate, incomplete, and misleading. The precinct moved
from District 5 to District 4 is Hope Community Church Precinct 4125 with a BVAP
of 8.5%, DX31 at 38, figure 15, and Plaintiffs’ experts did not specifically address
this precinct until Mr. Fairfax’s reference to it at trial. See Tr.1 162:20-23 (Fairfax).

And, undermining his credibility, he contradicted his other testimony that he would
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not conclude race predominated based on the movement of one precinct alone. Com-
pare id. at 146:25-147:4, with id. at 79:25-80:4. As for Plaintiffs’ argument that Dis-
trict 4 was overpopulated, Mr. Fairfax agreed that sometimes a redistricter has to
“move overpopulated areas ... to other formerly overpopulated districts” because of
other population movements made during redistricting. /d. at 68:6-18.

Plaintifts’ suggestions about how the Commission could have equalized pop-
ulation in different ways are not convincing. For example, they assert that the Com-
mission could have kept Center Point Community Center Precinct 1065 (which
Plaintiffs refer to as “East Pinson Valley Center”) irt DJistrict 4 and not “subordinated
protecting political subdivisions.” Under their view, keeping this precinct in District
4 would have avoided needing to add Hope Community Church Precinct 4125 to
District 4. But keeping Center Point Community Center Precinct in District 4 would
mean the Birmingham neighborhoods in that precinct would not have been added to
District 1. Supra 414€; Defendant’s FF 264-281.

210-211. FF 210-211 are inaccurate, incomplete and misleading. Dr. McCar-
tan testified that he did not see “a finding of packing or cracking” in Districts 4 or 5
even when compared to simulations that did not consider core retention. Defendant’s
FF 370, 380 (citing Tr.3 597:20-598:7). Plaintiffs’ discussion of the “hatch map”
analysis is unreliable and unhelpful for the reasons discussed above. Supra §177-

179, 194-195.
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As for Plaintiffs’ suggestion, raised for the first time now after trial, that the
Commission should have added the Tarrant City Hall precinct instead of the Center
Point Senior Center Precinct 1125,'° Plaintiffs never developed this assertion with
any evidence. Tarrant is not currently located in District 1, meaning Plaintiffs’ alter-
native would have introduced a new split in the Enacted Plan. Supra 4145. And else-
where, Plaintiffs rely on Mr. Cooper’s testimony for the assertion that Tarrant now
has “significant Black population,” supra 132, suggesting that Plaintiffs would
have made the exact same argument if the Commission had taken this alternative
path.

F. Alternative Explanations

212-213. FF 212-213 are inaccuraie and misleading. The Commission has not
offered “shifting explanations,” conzra FF 212. The Commission has simply offered
“explanations,” as Alexander anticipates.

The Commission has consistently pointed to core retention as one explanation
for the Enacted Plan’s resulting racial demographics, and none of Plaintiffs’ experts
disputed that the Enacted Plan prioritized core retention. Defendant’s FF 219. Plain-
tiffs are wrong that core preservation is not a race neutral criterion that cannot ex-

plain the Enacted Plan; to say so is to ignore Alexander. Plaintiffs are also wrong

10 Plaintiffs again erroneously refer to this precinct as the “Center Point Community Center
precinct,” but it is the Center Point Senior Center Precinct 1125 that has the 6,000-person popula-
tion identified in FF 211.
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that “illustrative maps show that the Commission could have drawn plans with
strong core retention without the packing seen in the Enacted Plan,” contra FF 213.
The illustrative plans did not prioritize core retention, and so the Court cannot rule
out whether the differences between the Enacted Plan and those illustrative plans are
explainable by the differences in core retention. Supra 499-100, 103-104, 133-135,
148-153, 212-213. When those illustrative plans are compared against 120,000 sim-
ulated plans mirroring the core retention of the Enacted Plan, the racial de-
mographics of the districts in those illustrative plans are clear outliers falling well
outside the range of racial demographics of simulated districts. Defendant’s FF 393-
395 (discussing DX32 at 5-6).

The Commission has also consistently explained that keeping Birmingham
together explains the geography ot the Enacted Plan—not just in this litigation but
in the decades before this litigation began. See Defendant’s FF 222-223; PX145 at
4, 9; PX103 at 3-4. None of Plaintiffs’ experts disputed that the Enacted Plan keeps
Birmingham neighborhoods together, that Birmingham has long anchored Districts
1 and 2, and that Birmingham is a community of interest. Defendant’s FF 126-127,
222-225.

The Commission has also consistently explained that the Commission’s stated
+/-1% population equality goal could explain the inclusion, or exclusion, of some

precincts or the splitting of some precincts. Defendant’s FF 249, 262. And the
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Commission at trial developed myriad other explanations for particular changes,
which is exactly what Alexander would anticipate. See, e.g., Defendant’s FF 252-
381; Defendant’s CL 420-455.

Finally, Plaintiffs’ assertion that “expert analysis using simulations showed
that the Enacted Plan is an outlier ... even using simulations with a high level of core
retention” ignores the evidence. Comparing the Enacted Plan to Simulation Set 5,
the districts Plaintiffs repeatedly described as “packed” or “overconcentrated” are in
fact not outliers. Tr.3 633:6-21, 641:20-23 (McCartan).

214-218. FF 214-218 are inaccurate, incomricte, and misleading. After Alex-
ander, Simulation Set 5 is the appropriate set of simulations to compare to the En-
acted Plan. While not perfect, it best mirrors the core retention of the Enacted Plan.
Defendant’s FF 391-396; see Alexander, 602 U.S. at 27, 33. Using Simulation Set
5, Dr. McCartan says himself that Districts 1 and 2 are not outliers. Defendant’s FF
83 (citing Tr.3 641:20-23 (McCartan)). That sworn testimony cannot be reconciled
with Plaintiffs’ new assertions that “even when compared against plans drawn with
the strictest core retention specifications, the Enacted Plan is an outlier,” FF 218, or
that “Dr. McCartan concluded that core retention could not explain” the Enacted
Plan, FF 216. Plaintiffs cannot muddle the undisputed fact that Districts 1 and 2
resemble tens of thousands of race-neutral simulations with Dr. McCartan’s packing-

cracking score, contra FF 218. That bespoke “score” is not a reliable or helpful
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measure when racial gerrymandering claims entail a district-by-district analysis. Su-
pra 152-162; see Ala. Legis. Black Caucus, 575 U.S. at 262.

Finally, Plaintiffs’ various assertions about Dr. Barber’s and Dr. McCartan’s
different approaches to simulations or their testimony about tradeoffs between high
core retention simulations and municipal split constraints is largely irrelevant given
these experts’ agreement that Simulation Set 5 is the best comparator for the Enacted
Plan, to the extent Plaintiffs intend to use those comparisons to suggest race, rather
than core retention, explains differences between the Enacted Plan and simulations.
Tr.3 630:14-18 (McCartan); Tr.4 799:2-7 (Barber); see Alexander, 602 U.S. at 27.
And Dr. Barber’s testimony about the difficulty in prioritizing high core retention
while also minimizing municipal splits sitnply exemplifies the tradeoffs common in
redistricting.

219-220. FF 219-220 are inaccurate, incomplete, and misleading. As an initial
matter, Dr. McCartan’s use of the terms “cracking” and “packing” carried no “legal
meaning.” Tr.3 591:21-592:20 (McCartan). And Dr. McCartan agreed the racial
composition of Districts 1 and 2 were different than the other districts because those
districts “cover[ed] most of Birmingham.” Id. at 627:14-19. He agreed the resulting
demographics of Districts 1 and 2 are a “function of the existing demographics of

Birmingham.” Id. at 627:23-628:1. And he observed that “if core retention is
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prioritized, there will typically be a large gap between the racial composition of the
districts covering most of Birmingham and the other districts.” PX30 at 16.
Contrary to Plaintiffs’ proposed findings, Dr. McCartan’s cited analysis is not
a basis for rejecting Dr. Barber’s discussion of non-racial explanations for the areas
changed in the Enacted Plan. For starters, Dr. McCartan’s precinct-level analysis
reduces the 120,000 simulations into a single number, averaging them together. Tr.3
623:3-25 (McCartan). That averaging obscures the comparison between the Enacted
Plan and simulations, especially for the high core retention simulations. Noted
above, Dr. McCartan observed a “large gap” between the BVAP of districts in central
Jefferson County and the BVAP of the surrounding districts when prioritizing core
retention in the simulations. PX30 at 16. Dr. McCartan obscures that “large gap” by
averaging together precincts in simulations that might belong to a district with 70%
BVAP and precincts in simulations that might belong to a district with 30% BVAP,
as though they were oric precinct belonging to a simulation with 50% BVAP. De-
fendant’s FF 100.!! That averaged number is not a fair comparator for areas in the
Enacted Plan, which will not have been averaged and so will show the “large gap”

between areas in central Jefferson County and outlying areas. For these reasons, the

' One can observe this shortcoming in Dr. McCartan’s Figure 4, where the precincts sur-
rounding central Birmingham all appear to range from 40% to 60% BVAP—having been averaged
together—compared to the central-most precincts exceeding 60% BVAP and the outermost pre-
cincts rarely exceeding 35% BVAP. See PX30 at 16, figure 4 (left).
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averaging in Dr. McCartan’s analysis makes it unhelpful and unreliable; the actual
racial demographics of precincts in simulated plans could be well below or well
above the averages used in his analysis given the “large gap” between Birmingham-
area precincts and the county’s outlying precincts. Nor can this analysis overwrite
Dr. McCartan’s sworn testimony that Districts 1 and 2, as a whole, are not outliers
when compared to the high core retention simulations. Defendant’s FF 83 (citing
Tr.3 641:20-23 (McCartan)).

More fundamentally, Dr. McCartan’s analysis is uitimately no different than
Plaintiffs’ other experts’ race-only analyses. Dr. McCartan purports to draw conclu-
sions about racial predominance based on an analysis of racial demographics alone.
That race-only analysis is not grounds for dismissing Dr. Barber’s extensive analysis
of the Enacted Plan’s changes, bazcd not only on the racial demographics of those
changes but also on other observable features of the map—municipal lines, precinct
lines, population varigiion among precincts, and more—as well as his much more
complete study of the legislative record and other materials filed in this case. See,
e.g., Defendant’s FF 110-111, 215-218, 223-225, 231, 233, 234-235, 260-261, 269-
272,284-286,292-294,314-315,318, 321, 324, 331-332, 342; DX31 atnn.1, 10-11,
14-15, 23.

221-224. FF 221-224 are inaccurate and misleading. Plaintiffs boast that Mr.

Cooper’s illustrative Plan D shows that the Commission’s “core retention defense
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fails,” while ignoring the actual features of Plan D. Mr. Cooper’s Plan D has only
85.7% core retention, compared to the Enacted Plan’s core retention of 95.3%, and
the differences were even more stark on a district-by-district basis. Tr.1 281:14-18,
282:16-20 (Cooper); DX40; Defendant’s FF 47; Tr.2 330:25-331:3 (retaining only
67.17% of District 1 in Plan D). While Plaintiffs assert Plan D’s core retention is
“very high,” the delta between Plan D and the Enacted Plan is little less than the
delta faulted in Alexander. As in Alexander, the Court cannot rule out whether dif-
ferences between Mr. Cooper’s Plan D, or any other illustrative plan, are explainable
by the plans’ different approaches to core retentioa. 602 U.S. at 26-27 (criticizing
expert for only producing simulations with an average core retention of 69%, as
compared to the enacted plan’s core retention of 83%).

In addition to failing to maich the Enacted Plan’s core retention, Plan D also
failed on other metrics. Plan D is not within the Commission’s +/-1% population
deviation, Tr.2 333:23-335:6 (Cooper), paired incumbents, id. at 328:13-14 (“I apol-
ogize for placing Commissioner Joe Knight accidentally in District 1), and splin-
tered Birmingham in racially suspect ways, id. at 318:14-21. Plaintiffs’ assertion that
Mr. Cooper’s map “balanced traditional redistricting principles” is not the thrust of
the inquiry in a racial gerrymandering case. Supra §103. And that assertion is belied
by the fact Plan D ignored the Commission’s express population goal and redis-

tricted an incumbent out of his own district. While Mr. Cooper testified that he could
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correct these mistakes, he never testified that he could do so “with little impact on
core retention,” as Plaintiffs claim. Tr.1 286:15-20, 305:7-12 (Cooper).

Detailed above, neither Mr. Cooper’s Plan D nor any other illustrative plan is
probative evidence of racial predominance in the Enacted Plan. Supra 99148-154.

225. FF 225 is inaccurate, incomplete, and misleading. Keeping Birmingham
united in two districts to the extent possible has explained the Enacted Plan since the
creation of five single-member districts in Jefferson County. See, e.g., PX145 at 4
(“Two of'the five districts contemplated by the Taylor Consent Decree were majority
black, and were formed out [of] the central area of tiie county, primarily within the
City of Birmingham.”); see Defendant’s FF ]26-127. Plaintiffs’ expert Mr. Cooper
testified before and during trial that Birimiingham 1s a community of interest. Doc.
90-14 at 122:22-25 (Cooper) (desciibing Birmingham as a “community of interest”
because of “the history of Jefferson County” at his deposition); Tr.2 314:8-14
(Cooper). And Plaintiffs have no basis to suggest the Court ought to ignore this read-
ily apparent explanation for the geography of the commission districts, not just in
2021 but since they were created.

As for Plaintiffs’ assertion that anchoring Districts 1 and 2 in Birmingham
“has not been borne out by the evidence,” it is Plaintiffs’ assertion that is not borne
out by the evidence. Again, there is no dispute that Districts 1 and 2 have covered

most of Birmingham since 1985 and with every subsequent redistricting. See
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Defendant’s FF 126-127, 138, 153, 222-233; accord PX145 at 4, 9. That continued
in the most recent redistricting, when every precinct added to District 1 contained
Birmingham neighborhoods. Defendant’s FF 225-227. As a result, the Enacted Plan
keeps nearly 95% of Birmingham in Districts 1 and 2. DX31 at 9, table 3. But Plain-
tiffs would have this Court write that off as a mere coincidence.

Plaintiffs are wrong that this obvious explanation for the Enacted Plan is un-
dermined by the difficulty in following “municipal boundaries” in Jefferson County,
contra FF 225. They are wrong to conflate keeping most of Birmingham in fewer
districts with adhering district lines to municipal boundaries at all times. Either
would be a permissible nonracial explanation for the Enacted Plan, and both are ob-
servable in various changes in the Enacted Plan. Supra 969; see, e.g., DX31 at 17-
19 & figure 7 (showing more thai: 2,000 Birmingham residents added to District 1
from Precinct 1065); PX132 at 236, 238 (showing split precincts mostly following
Birmingham municipal lines). As Plaintiffs’ own expert explained, even if a city can-
not be kept whole in one district, bringing that municipality into fewer districts is
“something that map drawers try to do.” Tr.1 178:2-12 (Fairfax). Applied here, even
though district lines do not follow Birmingham’s “unwieldy” municipal boundaries,
the Enacted Plan still puts nearly all Birmingham residents into Districts 1 and 2.

See Tr.4 759:3-10 (Barber); DX31 at 9, table 3. That is an alternative explanation

162



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 171 of 236

that Plaintiffs must “untangle” before declaring race alone explains the districts. A/-
exander, 602 U.S. at 7-8.

226. FF 226 is inaccurate and misleading. Mr. Stephenson never “denied” that
“the Commission was seeking to preserve municipalities in the Enacted Plan.” FF
226 (emphasis added). Plaintiffs wrongly conflate “preserv[ing] municipalities”
with—in the very next sentence—“follow[ing] municipal boundaries.” These two
principles are not the same. Supra Y154, 225. District 1 or District 2 are not going
to follow Birmingham’s municipal boundary out to the Summit, but Districts 1 and
2 can still keep nearly all of Birmingham residents within those two districts, rather
than splintering it into more districts. See Tr.1 at 178:2-12 (Fairfax); Tr.3 at 682:2-
11 (Stephenson).

Plaintiffs persist in misrepresenting Mr. Stephenson’s testimony. But see su-
pra 969. His cited testimony was about municipal boundaries specifically. There is
no dispute that aligning district lines with municipal boundary lines is difficult be-
cause the municipal boundary lines are always changing. Tr. 3 681:23-682:1 (Ste-
phenson). But Mr. Stephenson also testified that while district lines do not follow
municipal lines for that reason, that does not mean that the municipal communities
themselves are not important. /d. at 682:7-11; supra 69.

227. FF 227 is inaccurate, incomplete, and misleading. Well before Plaintiffs

brought these cases, the partisanship of districts was expressly discussed during the
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redistricting process. Supra {78, 80-81. Then over the course of this litigation, there
was evidence of numerous political justifications for the district lines, such as in-
cumbents’ desires to retain their constituents or to add former constituents or to add
constituents near where commissioners lived or attended church or had performed
well in past elections. See, e.g., Defendant’s FF 209-217, 222-233, 238, 270-272. As
Plaintiffs’ counsel acknowledged, “[e]very redistricting case is political,” such as

P14

efforts to protect incumbents and incumbents’ “making sure that they keep their con-
stituencies.” Doc. 180 at 6:21-7:3 (statement of Mr. Blacksher).

Plaintiffs’ assertion that commissioners could not know “political party affil-
iation” ignores that commissioners are elected officials, each having successfully
campaigned for county commission and some also having successfully campaigned
for the Birmingham City Council. Defendant’s FF 252-255, 301-305, 357-358, 366-
367, 372-373. The assertion also ignores commissioners’ discussion of politics at the
hearing. See DX10 at 33:1-5, 39:16-40:12. Plaintiffs err by assuming an elected of-
ficials’ only knowledge of constituents’ political affiliations would be through voter
registrations or redistricting software, contra FF 227. And while Plaintiffs ask the
Court to draw an inference that those references to politics were “code for race,” that

would be wholly contrary to Alexander’s presumption of legislative good faith. Infra

9251-262. These statements come nowhere close to evidence of racial
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predominance, supra 978, 80-81, but they do suggest the commissioners were well
aware of the politics of the areas to be added to their districts.

228. FF 228 is inaccurate, incomplete, and misleading. The only political in-
formation produced regarding Plaintiffs’ experts’ illustrative plans shows that Mr.
Fairfax’s illustrative plan would change the political makeup of the Commission.
Defendant’s FF 26 (citing PX121). As for the other illustrative plans, the discussion
of Dr. Liu’s race-based “effectiveness analysis™ is irrelevant. Mr. Cooper tellingly
did not disclose the political makeup of his Plan B, on which that analysis is based,
so Plaintiffs have no evidence for their assertion that the political makeup of the
Commission would remain the same. It was their burden to show that any alternative
map would not alter the politics of the Commission, and they failed to carry that
burden. See Alexander, 602 U.S. at-10, 34.

Plaintiffs’ remaining arguments about the “effectiveness analysis™ are better
suited for a §2 case arizing under the Voting Rights Act. That analysis has never been
relied on by any court in a racial gerrymandering case. Supra 99105-106.

229-230. FF 229-230 are inaccurate and misleading. It is undisputed that
changes to the northeast side of District 1 moved in additional Birmingham neigh-
borhoods that Commissioner Scales previously represented on the city council. De-
fendant’s FF 270-271. That is not a “post-hoc justification.” Infra 99290-293. Nor

can Dr. Barber be described as “speculating” when he explained why, based on his
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political science research and expertise, such an alternative explanation would be
plausible. See Defendant’s FF 272. Dr. Barber’s approach is the same taken by Mr.
Fairfax in the Callais litigation where he offered alternative explanations based on
what he could see from the map, not on any conversation with a lawmaker. See De-
fendant’s FF 22. Plaintiffs cannot now fault Dr. Barber as “speculating” for doing
the same thing.

Taken to its logical endpoint, Plaintiffs’ argument would mean that commis-
sioners could never defend against racial gerrymandering allegations without waiv-
ing legislative privilege and testifying in great detaii as to their motivations. Any
such rule is inconsistent with Eleventh Circuit precedent. Defendant’s CL 500-503.

Finally, Plaintiffs’ assertions about Commissioner Scales ignore the evidence.
Supra [182. Plaintiffs highlight that Commissioner Scales voted against the Enacted
Plan and say this fact “underinines the suggestion that her interest in representing
former city council constituents explains the precincts moved,” FF 230. Detailed
above, every proposed plan would have made this same change to Districts 1 and 4,
bringing in the same Birmingham neighborhoods that Commissioner Scales previ-
ously represented. Supra §182; Defendant’s FF 194. Contrary to Plaintiffs’ assertion,

Dr. Barber was aware of that fact. See Tr.4 891:3-17 (Barber).!? Commissioner

12 Plaintiffs inaccurately summarize Dr. Barber’s testimony. According to Plaintiffs, Dr.
Barber said “he was aware that Commissioner Scales said she did not draw or have input on the
Enacted Plan.” FF 230 (citing Tr.4 872:2-8). Here’s what Dr. Barber actually said:
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Scales, moreover, never said she did not have input in such redistricting changes that
were the same across all plans. Supra §76-77. And Commissioner Knight remarked
that he and Commissioner Scales met together to discuss changes between Districts
1 and 4. Id. Plaintiffs’ retelling of the facts is clearly erroneous.

G. Plaintiffs’ VRA Assertions

231-234. FF 231-234 are inaccurate, incomplete, and misleading. Dr. Liu’s
racially polarized voting (RPV) analysis and his “effectiveness” analysis are not
analyses germane to racial gerrymandering claims, or “packing” as Plaintiffs call it.
Defendant’s FF 56, 59-60, 63-66. Dr. Liu’s RPV ana'ysis has never been relied upon
in a racial gerrymandering case. Tr.2 402:4-7 {Liu). Instead, Dr. Liu typically per-
forms his RPV analysis in VRA §2 cases. Id. at 408:23-25. All an RPV analysis
shows in a racial gerrymandering case is that race and politics are highly correlated.
Id. at 409:24-410:1. And Dr. Liu showed that was so in Jefferson County, where
Black residents voted for Democrats and most white residents voted for Republicans.

Id. at 409:12-13, 414:8-13. But no Plaintiffs’ expert attempted to “disentangle race

Q. Do you recall from that same [November hearing] transcript that Commissioner Scales
said she didn’t have significant input in this plan?

A. I’m not — I don’t remember the exact wording that she used. I think something along
the lines of that the map didn’t come out of her office. I think those may have been the words
that she used.

Tr.4 872:2-8. Once again, Dr. Barber proved himself to be a credible witness, recalling Commis-
sioner Scales’s words nearly verbatim, despite counsel’s misleading leading question. See DX10
at 31:6-13. Detailed above, these remarks by Commissioner Scales are not the same as Plaintiffs’
unfounded assertion that she had no “input.” Supra 9976-77.
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and politics” to evaluate whether voters were moved for racial or political reasons,
or something else entirely. Defendant’s FF 63, 89, 384; Defendant’s CL 491.

235-244. FF 235-244 are incomplete and misleading, and they are inaccurate
to the extent Plaintiffs mean to suggest that an “effectiveness” analysis is evidence
of race-predominant redistricting. See Defendant’s FF 64-66. Dr. Liu’s effectiveness
analysis suggests an affirmative obligation on the Commission to remedy what Dr.
Liu perceives as “too many Black voters.” PX25 at 6. It suggests that the Commis-
sion had some obligation to dial down the Black populatiea to the minimum neces-
sary to elect a Black-preferred candidate. But the Commission has no “affirmative
obligation” to avoid creating districts that resuit in majority-Black or majority-white
populations, Cromartie II, 532 U.S. at 249, even if Dr. Liu thinks these votes are
“wasted,” PX25 at 6. Tellingly, Dr. Liu has never used an effectiveness analysis for
racial gerrymandering claims. Tr.2 412:25-413:4 (Liu).

Even if it were selevant to Plaintiffs’ claims, Dr. Liu’s effectiveness analysis
is flawed. First, Dr. Liu considered six races from only 2022 off-cycle elections. All
six races were on the same general election ballot for that year. Tr.2 411:6-13 (Liu).
The Supreme Court already faulted Dr. Liu for relying on off-cycle election data
“because far fewer voters turn out for off-cycle gubernatorial” elections than Presi-
dential elections. Alexander, 602 U.S. at 32. But here again he “examined only a

small, highly non-random sample of the regular voting electorate” to come to his
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conclusions. /d. Plaintiffs suggest that this is acceptable because these were the most
recent races, FF 241 n.8, but Plaintiffs do not account for the Supreme Court’s cri-
tique that such an analysis is not sufficiently representative and therefore not predic-
tive. Alexander, 602 U.S. at 32.

Second, Dr. Liu compares apples to oranges by comparing the Enacted Plan
to one of Mr. Cooper’s illustrative plans that ignores core retention. Again, his illus-
trative plans are not helpful apples-to-apples comparisons for the Enacted Plan be-
cause they do not equally prioritize core retention, political outcomes, +/- 1% popu-
lation deviation, or attempt to keep the core of Birmingham in two districts. Supra
9103-104, 133-135, 148-153, 212-213; Defendant’s FF 99382-390. Thus, the Court
cannot “rule out core retention [or the ctiter race-neutral goals] as another plausible
explanation for the difference between the Enacted Plan” and an illustrative plan’s
so-called “effectiveness.” See Alexander, 602 U.S. at 27; see also Defendant’s CL
19485, 489.

245, FF 245 illustrates Plaintiffs” misunderstanding of the applicable legal
standards in this case. A racial gerrymandering case does not ask “what is needed to
allow Black Jefferson County voters to elect candidates of choice to office.” Nor
does it ask whether there are alternative maps that would “unpack” Black voters.

Discussed in the conclusions of law, there is no “affirmative obligation” to reduce
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the population of any racial groups in any districts drawn for nonracial reasons.
Cromartie II, 532 U.S. at 249.

RESPONSE TO PLAINTIFFS’ PROPOSED CONCLUSIONS OF LAW
I. Plaintiffs’ Standing

246-250. The Court already decided the issue of Plaintiffs’ standing in the
Court’s summary judgment opinion. See Doc. 164 at 38-39.

II. Legal Standard

251-262. For applicable legal standards, see Defendant’s CL 397-419. In
short, only when a redistricting plan is ““unexplainabic on grounds other than race’”
can that plan be declared racially gerrymandered. Cromartie 11, 532 U.S. at 242, It
is Plaintiffs’ burden to “untangle race frera other permissible considerations.” Alex-
ander, 602 U.S. at 7. Core retention is indisputably one such permissible considera-
tion. See id. at 7 (“To make that showing, a plaintiff must prove that the State ‘sub-
ordinated’ race-neutral districting criteria such as compactness, contiguity, and core
preservation to ‘racial considerations.’”” (emphasis added)); id. at 27, 33 (criticizing
experts’ “failure” to account for core retention in simulations and concluding the
Court “cannot rule out core retention as another plausible explanation for the differ-
ence between the Enacted Plan and the average [expert] simulation™). It is Plaintiffs’
burden—not Defendant’s—to “untangle” core retention or any other nonracial ex-

planations from race to challenge the Enacted Plan. /d. at 7, 11.
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Plaintiffs’ burden is “especially stringent.” Alexander, 602 U.S. at 11. When
a Court is “confronted with evidence that could plausibly support multiple conclu-
sions,” the “presumption of legislative good faith directs courts to draw the infer-
ence” for the Commission. /d. at 10. And where there is the “possibility” of a non-
racial explanation for district lines, that possibility “is dispositive” given that good-
faith presumption. /d. at 20. The Supreme Court has never held that Plaintiffs carried
that especially stringent burden based on circumstantial evidence alone. /d. at 8.

Nor is evidence showing only an awareness of race enough. Plaintiffs must
show race “was the ‘predominant factor motivatirg the [redistricter’s] decision to
place a significant number of voters within or without a particular district.”” Alexan-
der, 602 U.S. at 7. “Predominant” means “predominant,” not mere awareness of race
or “racial consciousness” or even racial “consideration[s].” Allen v. Milligan, 599
U.S. 1, 31 (2023) (plurality op.); compare Miller, 515 U.S. at 916 (“Redistricting
legislatures will ... almost always be aware of racial demographics.”), and Shaw v.
Reno, 509 U.S. 630, 646 (1993) (Shaw I) (“race consciousness does not lead inevi-
tably to impermissible race discrimination”), with Bethune-Hill, 580 U.S. at 190 (ex-
plaining a finding of predominance may occur when “race for its own sake is the
overriding reason for choosing one map over others”). Evidence that a mapdrawer
had racial data available to him is not enough. Alexander, 602 U.S. at 22, 37-38. Nor

is “the intentional creation of majority-minority districts” alone. Chen v. City of
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Houston, 206 F.3d 502, 519 (5th Cir. 2000); see also, e.g., Allen, 599 U.S. at 31-33

(plurality op.).

(144

Finally, a redistricting plan is not “‘unexplainable on grounds other than

race,”” Shaw 1, 509 U.S. at 643, merely because that plan contains predominantly
Black districts. The Constitution prohibits districts drawn for racial reasons, not dis-
tricts drawn for nonracial reasons that happen to result in majority-minority districts.
Cromartie II, 532 U.S. at 249 (“The Constitution does not place an affirmative obli-
gation upon the legislature to avoid creating districts that turn out to be heavily, even
majority, minority. It simply imposes an obligatioa not to create such districts for
predominantly racial, as opposed to politicei or traditional, districting motiva-
tions.”). Showing districts were drawr: with “racial purpose,” Miller, 515 U.S. at
913, requires far more than showing districts “result[ed] in a racially disproportion-
ate impact,” Arlington Heights, 429 U.S. at 264-65. A plan can be enacted “in spite
of” its resulting racial aemographics and still be constitutional. Pers. Adm 'r of Mass.
v. Feeney, 442 U.S. 256, 279 (1979).

In response, to the extent Plaintiffs mean to suggest that race can predominate
even if nonracial considerations explain districts (CL 255-256), Plaintiffs are wrong.
See, e.g., Alexander, 602 U.S. at 19-20. There is no “accidental” gerrymander; prov-

ing racial gerrymandering requires proving “racial purpose.” Miller, 515 U.S. at 913.

Sometimes, finding proof of racial purpose takes little searching at all. All of

172



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 181 of 236

Plaintiffs’ cited cases, for example, entailed direct evidence of race-first redistricting.
Plaintiffs cite Clark v. Putnam County, where there was “overwhelming” evidence
that Putnam County set out “to assign as much of the black voting age population as
possible” to two districts. 293 F.3d at 1270; see also id. at 1267-68 (similar). Like-
wise, Plaintiffs cite Bethune-Hill v. Virginia State Board of Elections, 580 U.S. 178
(2017), where there was undisputed evidence that districts were “drawn with a goal
of ensuring that each district would have a black voting-age population (BVAP) of
at least 55%.” Id. at 182.13 It was in that context, with direct evidence of racial pre-
dominance, that the Supreme Court said the state couid not rely on “post hoc justifi-
cations” for those districts drawn with “actual considerations” of race. /d. at 189-90;
see also Clark, 293 F.3d at 1270 (similar).

Other times, finding proof o1 racial purpose eludes plaintiffs entirely. In A/ex-
ander, for example, the Court rejected different arguments ultimately based only on
the racial demographics of districts alone to prove racial purpose. 602 U.S. at 19-22.
Or in Chen, the Fifth Circuit rejected arguments that Houston’s intentional creation
of majority-minority districts in the past was evidence of racial purpose today. 206

F.3d at 519 (finding §5 correspondence “establishes that race was a factor in prior

13 Elsewhere, Plaintiffs erroneously assert that the Supreme Court “revers[ed] and re-
mand[ed]” Bethune-Hill. CL 262. Just the opposite—the Supreme Court affirmed in part with re-
spect to one district and vacated in part for the remaining districts for further consideration of
whether the conceded 55% racial target was constitutionally justified given the State’s concerns
about VRA §5 compliance. Bethune-Hill, 580 U.S. at 196.
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districtings, and that the form of those districts was largely reenacted in 1997 but
still granting summary judgment for Houston). In such cases, nonracial explanations
offered for districts are not “post hoc justifications.” They are simply justifications.
See, e.g., Alexander, 602 U.S. at 19-22; Chen, 206 F.3d at 519; see also Backus v.
South Carolina, 857 F. Supp. 2d 553, 562-63 (D.S.C. 2012).

Here too, the Commission is free to defend against Plaintiffs’ claims by iden-
tifying nonracial explanations apparent from the map itself, the legislative record,
and expert testimony. There is no requirement that lawmakers waive legislative priv-
ilege before a court can explore those alternative expianations. Defendant’s CL 500-
503; see Arlington Heights, 429 U.S. at 268, 270; accord Pernell, 84 F.4th at 1343-
44. In a racial gerrymandering case, ncnracial explanations for districts can be ap-
parent from the map itself, appareiit from the legislative record, or apparent from
expert testimony about what is common in redistricting—not just from lawmakers
who have an “insurmountable” privilege not to participate in litigation about their
legislative acts, Pernell, 84 F.4th at 1343-44. See, e.g., Lee, 908 F.3d at 1179, 1183-
84; Tr.1 168:17-22, 170:14-19 (Fairfax) (testifying about expert testimony in Loui-
siana gerrymandering case, where Mr. Fairfax relied on what he could observe from
the map itself and what is “common” in redistricting to conclude Plaintiffs’ experts

had not sufficiently ruled out alternative explanations); see also Tr.4 874:11-22

174



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 183 of 236

(Barber) (testifying that experts in redistricting cases do not interview lawmakers
about their intent or motivation in redistricting cases); Defendant’s CL 496-497,
500-503.

Regarding Plaintiffs’ arguments about population equality (CL 261), Plaintiffs
forget that attaining a stated population equality goal can be a nonracial explanation
for a redistricting plan’s choice to split political subdivision—here, large precincts.
See Ala. Legis. Black Caucus, 231 F. Supp. 3d at 1049-50. The “decision to better
realize one person, one vote” is not “evidence of racial gerrymandering.” Id. at 1050.
To argue otherwise is “frivolous.” Id. “The Constituiion does not protect a right to
less equal districts, and more equal districts ar¢ not proof of racial gerrymandering.”
1d. While equalizing population across districts is always part of the “background,”
Ala. Legis. Black Caucus, 575 U.S.at 273, the Commission is entitled to use its +/-
1% population deviation goal and that goal may well offer a race-neutral explanation
for choices made in the Enacted Plan. Ala. Legis. Black Caucus, 231 F. Supp. 3d at
1050.

Finally, regarding Plaintiffs’ strict scrutiny arguments (CL 254), courts do not
reach questions about compelling state interests or narrow tailoring when Plaintiffs
have not first carried their demanding evidentiary burden to show race predomi-
nated, which includes overcoming the “starting presumption” that lawmakers acted

in good faith. Alexander, 602 U.S. at 10-11. This case is unlike Cooper v. Harris,
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581 U.S. 285 (2017), where there was ample direct evidence of North Carolina’s
race-based redistricting and so the question was whether North Carolina’s use of
race was narrowly tailored to its stated interest in VRA compliance. /d. at 299-301.
See supra 966. The question here is simpler: Have Plaintiffs met their “especially
stringent” burden to overcome the presumption of legislative good faith and show
race alone explains districts? Alexander, 602 U.S. at 10-11.

III. The Dearth of McClure Plaintiffs’ Evidence
A. Plaintiffs have not established race predominated.

263-272. Plaintiffs have no direct evidence that race predominated in the
drawing of the 2021 districts, nor in past redistricting cycles. Detailed below, Plain-
tiffs’ sparse record amounts to evidence that the Commission corresponded with
DOJ in past redistricting cycles, as required by §5 of the VRA. As for the 2021 En-
acted Plan that is actually the zubject of Plaintiffs’ lawsuits, there is no evidence that
the Commission allowed race to predominate for VRA compliance concerns or any
other reason. The Commission did not retain a VRA expert, did not purport to adjust
districts for VRA reasons, did not discuss the VRA during public redistricting
presentations or public remarks, and did not send any communications to DOJ. Su-

pra 66; see, e.g., DX5 (containing no references to VRA targets).'*

14 There is nothing unusual about these facts. The Commission likewise didn’t address the
VRA in its 2013 public redistricting presentations. Tr.3 708:2-8 (Stephenson). Local jurisdictions
can comply with the VR A without engaging costly political scientists and statisticians; redistricting
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Between 1985 and 2013, the Commission submitted §5 correspondence to the
DOJ to obtain then-required approval of redistricting changes. Citing Clark, 293
F.3d at 1267-68, Plaintiffs contend that this act of corresponding with the DOJ “re-
veals” the Commission’s “intent to maintain both two majority Black districts and
maintain the explicit racial target of 65% BVAP in Districts 1 and 2 as well racial
ratios in surrounding districts.” CL 263. Plaintiffs’ contention is belied by the evi-
dence. That evidence comes nowhere close to a showing of past racial predomi-
nance, let alone present-day racial predominance See, e.g., Chen, 206 F.3d at 518-
19 (noting that “while race clearly played an important role in the earlier districting

29 ¢¢

efforts,” with a record of prior “DOJ interveniion,” “the quality of evidence intro-
duced by the plaintiffs in regard to the earlier efforts (as well as respecting the [pre-
sent-day] ordinance) falls far sheit of that introduced in the cases examined by the
Supreme Court.”).

The Commission’s letters to DOJ were after-the-fact “statement[s] of de-
mographics” about past redistricting plans. Tr.4 881:16-22 (Barber); supra 9929-31,
36, 38-41, 43, 51-53. They simply told DOJ the resulting racial demographics of

districts after redistricting was complete. See Defendant’s FF 140-142. They de-

scribed the “anticipated effect of the change” to districts. PX3 at 3 (“anticipated

plans can comply with the VRA without any consideration of race. E.g., Tr.1 183:21-184:6 (Fair-
fax).
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effect of the change”); PX4 at 5 (“statement of the anticipated effect of the change
on members of racial or language minority groups”); PX5 at 1081 (same). There is
no discussion of any ex ante race-based intent for those changes; the only §5 sub-
mission referring to intent was the 2001 submission, stating the change was “in-
tended to provide for districts of substantially equal population,” not to maintain the
existing racial makeup of districts. PX6 at 10 (emphasis added).

That the correspondence described the resulting racial demographics is not
evidence of any ex ante racial target in redistricting. Supra 1928-31, 33-53. The cor-
respondence necessarily had to describe racial demographics for DOJ’s review; nor
is it surprising that the Commission told DCi ihat districts had changed relatively
little, when the very purpose of DOJ’s review was to ensure such election law
changes “neither ha[d] the purpose nor will have the effect of denying or abridging
the right to vote on account oi race or color.” 52 U.S.C. §10304(a); see Clark, 500
U.S. at 658; supra 436,43, 51-53; see, e.g., PX4 at 5 (“The alteration of the bound-
aries of District 2 has no significant effect on the racial make-up of District 2, how-
ever, over 4000 voters are moved.”); PXS5 at 1081 (“A comparison of the 2013 dis-
trict plan with the 1993 and 2001 plans show that there is no retrogressive purpose
or effect.””). The content of the §5 correspondence simply allowed DOJ to determine
the extent of the redistricting changes and whether they would deny or abridge vot-

ing rights. But nowhere in the correspondence did the Commission say changes were
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intended to maintain Black populations in excess of 65%. See, e.g., PX5 at 1081
(reporting “districts have black populations in excess of 65% under the 2013, 2001
and 1993 plan,” not that districts were redrawn with the intent of maintaining Black
populations in excess of 65%). Supra 428-31, 36-42, 51-53. These statements of
racial effects in past §5 correspondence cannot be converted into statements of racial
purpose.

To be sure, §5 correspondence can contain evidence of race-based intent no
different than other forms of evidence. See, e.g., Chen, 206 F.3d at 519 (considering
§5 correspondence but ultimately granting summary judgment for the city).!” But a
comparison of the Commission’s §5 correspondence to that in Plaintiffs’ own cited
cases illustrates how the Commission’s §5 correspondence is entirely benign and
ultimately irrelevant to Plaintiffs’ challenge to the 2021 Enacted Plan. See Defend-
ant’s CL 513. In Clark, Putnam County’s §5 submission stated that the plan “max-
imized” Black voting stvength. Clark,293 F.3d at 1275 (emphasis added). The county

(144

represented in that §5 correspondence that the mapdrawer included “‘every contig-

uous census block available which would have the effect of increasing the black

15 Quoting Abbott, Plaintiffs contend “Section 5 preclearance documents ‘are an “eviden-
tiary source relevant to the question of intent.””” CL 264 (emphasis added). Abbott says nothing
about §5 correspondence specifically. The particular paragraph from Abbott instead says broadly
that “[t]he ‘historical background’ of a legislative enactment is ‘one evidentiary source’ relevant
to the question of intent,” but that “‘[p]ast discrimination cannot, in the manner of original sin,
condemn governmental action that is not itself unlawful’” and does not otherwise change Plain-
tiffs’ evidentiary burden. Abbott, 585 U.S. at 603-04 (quoting Arlington Heights, 429 U.S. at 267,
and Mobile v. Bolden, 446 U.S. 55, 74 (1980) (plurality op.)).
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299

percentage in the two majority black voting districts’” during redistricting. Id. at
1267 & n.17. Similarly in Miller, DOJ insisted on a “max-black” plan in Georgia,
demanding three majority-Black congressional districts because of DOJ’s then-
“‘black-maximization’ policy,” and preclearance correspondence showed that
“Georgia’s Attorney General objected ... on the ground that to do so the State would
have to ‘violate all reasonable standards of compactness and contiguity.”” Miller,
515 U.S. at 907, 919, 921.1°

Compare that §5 evidence in those cases with the benign §5 correspondence
here. Jefferson County’s 1985 correspondence states that the 7aylor consent decree
created five single-member districts, two of which “are drawn in order to provide
blacks with a greater opportunity to elect black commissioners.” PX2 at 2. It goes
on to describe the resulting racial dcmographics of districts. /d. But nowhere does it
say that districts were drawn to “maximize” Black voters in some districts and, im-
plicitly, minimize ther in others. Compare Clark, 293 F.3d at 1275; Miller, 515 U.S.

at 921. The 1985 correspondence simply reveals that five districts were drawn in

place of at-large elections to comply with the VRA’s “opportunity ... to elect”

16 Plaintiffs also cite Jacksonville Branch of NAACP v. City of Jacksonville, 635 F. Supp.
3d 1229, 1285 (M.D. Fla. 2022), but there is no discussion of past §5 preclearance in Jacksonville,
nor was Duval County ever subject to §5 preclearance. See Department of Justice, “Jurisdictions
Previously Covered by Section 5,” https://perma.cc/9LMY-AQIJY. Discussed below, the direct ev-
idence in Jacksonville—distinct from this case—were statements about Jacksonville’s redistricting
“‘goal’” of drawing districts “‘down to 60 percent or below,”” referring to racial demographics and
statements that changes were made to “‘bring those numbers down.”” Id. at 1256-57.

299
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guarantee. 52 U.S.C. §10301(b). There is no basis for presuming something uncon-
stitutional in the 1985 correspondence 40 years later simply because single-member
districts were drawn in response to VRA claims. See Chen, 206 F.3d at 519 (discuss-
ing Vera and stating that “the intentional creation of minority-majority districts will
not in and of itself trigger strict scrutiny”). As the Supreme Court just recently reaf-
firmed in the §2 context, there is no reason to presume districts drawn to comply
with the VRA are districts drawn in a race-predominant manner; both the VRA’s
statutory aim and the Constitution’s prohibition on race-predominant redistricting
can be simultaneously achieved. See Allen, 599 U.S. at 31-33 (plurality op.) (declin-
ing to find additional §2 district drawn in Alsbama unconstitutional); see, e.g., Tr.1
185:8-17 (Fairfax) (testifying VRA-compliant districts may be drawn without race
predominating); id. at 183:21-184:6 (testifying that a mapdrawer can draw districts
based on nonracial criteria that results in a district that is 65% BVAP without think-
ing of race at all); Tr.2 327:9-17 (Cooper) (testifying that he draws a Gingles 1 map
where race is “a factor” but not prioritized over other traditional redistricting princi-
ples). Nor is there anything in any §5 correspondence that the Commission “drew a
district to pursue a racial target,” contra CL 266. Supra 9928-31, 36-42, 51-53. There
is a great difference between ex ante racial targets used during redistricting, e.g.,
Clark, 293 F.3d at 1267 & n.17; Ala. Legis. Black Caucus, 575 U.S. at 267, and

Jefterson County’s past letters to DOJ reporting the ex post “effect” of redistricting.
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See PX2 at 2; PX3 at 3; PX4 at 5; PX5 at 1081. And as for the 2013 redistricting,
Mr. Stephenson testified that there was no mention of the VRA or race in the 2013
public redistricting presentations. Compare Tr.3 726:14-21 (Stephenson) (testifying
public presentations made no mention of VRA targets), with Bethune-Hill, 580 U.S.
at 182 (undisputed evidence of a 55% BVAP target), and Cooper, 581 U.S. at 299-
300 (undisputed evidence of a 50% BVAP target); see also supra 454 (even after
attempting to refresh Mr. Stephenson’s recollection, Mr. Stephenson did not remem-
ber any of Mr. Bowman’s specific objections to the plan).’” Based on this record, the
Court cannot presume there was anything unconstitutional in the Commission’s past
redistricting efforts. Doing so would hold Plamtiffs to a far lesser burden than the
“especially stringent” one for proving racial gerrymandering and ignore the pre-
sumption of legislative good faith. Alexander, 602 U.S. at 10-11. And it would call

into question redistricting by iegislative bodies previously subject to §5 across the

17 Plaintiffs rely on testimony about Commissioner Bowman’s opposition to the 2013 plan.
CL 2609. Plaintiffs’ counsel attempted to refresh Mr. Stephenson’s recollection with a decade-old
news story that was not admitted as evidence. Tr.3 715:2-717:4 (Stephenson); see also Dallas Cnty.
v. Comm. Union Assurance Co., 286 F.2d 388, 392 (5th Cir. 1961) (“[ A] newspaper article is hear-
say, and in almost all circumstances is inadmissible.””). But Mr. Stephenson, upon reading the arti-
cle, testified that while he remembered Commissioner Bowman proposed an alternative plan, he
never recalled Commissioner Bowman using the word “packing” to oppose what became the 2013
benchmark plan. Tr.3 717:1-17 (Stephenson). Plaintiffs cannot now convert that exchange between
Plaintiffs’ counsel and Mr. Stephenson over an unadmitted news article into “evidence.” United
States v. Calzon, 366 F. App’x 115, 117 (11th Cir. 2010) (““Counsel may not refresh recollection
simply as an excuse to bring inadmissible material before the fact-finder.”); United States v. Scott,
701 F.2d 1340, 1346 (11th Cir. 1983) (“[T]he court has an obligation to prevent witnesses from
‘putting into the record the contents of an otherwise inadmissible writing under the guise of re-
freshing recollection.’”).
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country. But see Shelby County, 570 U.S. at 557 (““We issue no holding on §5 it-
self.”); Bethune-Hill, 580 U.S. at 196 (declining to find use of racial target for §5
compliance unconstitutional).

Nothing in the Commission’s past correspondence suggests there was a “mis-
understanding” of any “65% rule” that evidences racial predominance in past redis-
tricting plans, contra CL 269, let alone the present plan. Supra §929-31. And yet,
Plaintiffs persist in their suggestion that the Commission drew districts motivated by
a 65% BVAP “target.” Detailed above, supra 9928-31, 36-42, 51-53, their only evi-
dence for that assertion is their experts’ speculation, but those experts purported to
have no knowledge of Jefferson County’s past compliance with §5. Supra 9928-31,
36-42, 51-53; see, e.g., Tr.2 303:21-304:5 (Cooper) (explaining that he did not re-
view the documents until shortly bizfore trial). Plaintiffs also conflate a 65% rule that
DOJ might have used to judge plans after redistricting with a 65% rule deployed by
the county’s mapdrawers during redistricting. Supra 4929-31. But as Mr. Fairfax
testified, even if DOJ was judging plans pursuant to a 65% rule, that still is not suf-
ficient to prove race predominated in the mapdrawing. Maps can be drawn in ways
that prioritize nonracial criteria and still result in a district of 65% BVAP. See Tr.1
183:21-25 (Fairfax). Districts 1 and 2 in Mr. Fairfax’s illustrative plan, for example,
contain 64% and 65% any-part Black population respectively, but Mr. Fairfax re-

peatedly testified race did not predominate in the drawing of that plan. PX132 at
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177; Tr.1 181:4-12, 182:14-22, 184:1-6 (Fairfax); see also, e.g., Tr.2 348:12-25
(Cooper) (discussing districts in Mr. Cooper’s Louisiana illustrative plans with
BVAPs exceeding 65% in New Orleans).

But more fundamental than any of the foregoing, Plaintiffs’ cited cases finding
evidence of racial predominance in §5 correspondence involve §5 correspondence
about the challenged redistricting plan, not past plans. None suggests that past §5
correspondence about past redistricting plans is direct evidence, or even strong cir-
cumstantial evidence, of present-day gerrymandering for a present-day plan. Even if
Plaintiffs were right about past §5 correspondence——they are not—that past corre-
spondence could not “condemn” the present pian. See Abbott, 585 U.S. at 603; see
also Greater Birmingham Ministries v. Sec’y of State for Ala., 992 F.3d 1299, 1325
(11th Cir. 2021).

The Jacksonville decision is not to the contrary. Plaintiffs contend Jackson-
ville stands for the preposition that “[w]hen a legislative body unmistakably decides
to maintain district lines from prior maps, courts consider the prior mapmaking pro-
cesses as part of the sequence of events leading up to challenged plan.” CL 265. For
starters, there was no past preclearance correspondence at issue in Jacksonville. Su-
pra p.180, n.17. Plaintiffs also omit that in Jacksonville the legislative record was
replete with evidence of race-based intent for the challenged plan, not past plans.

See, e.g., City of Jacksonville, 635 F. Supp. 3d at 1257 (“‘[Moving population]
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lowered the minority to for [sic] council district eight is 64 percent as opposed to 68
percent.””); id. “[O]ne of the reasons we crossed right here was to help bring those
numbers down to 64 percent.”); id. (“I think the 68 percent of minority concentration
in a district is — is challenging and problematic.”); id. at 1259 (“I want to make sure
that he’s comfortable and I’'m comfortable in terms of the ethnoracial black and
white.” (cleaned up)). Members of the public protested the plan as gerrymandered.
Id. at 1264. Plaintiffs’ evidence here in no way compares. No citizens protested the
Jefferson County plans as racially gerrymandered until this lawsuit was brought
more than 15 months after redistricting. Defendant’s ¥F 2-3, 196-204. There was no
mention of race in the legislative record except ior one post-vote statement by Com-
missioner Tyson about three discrete areas in her district; her statements show at
most awareness of race, not racial predominance—and certainly not for a district
that declined in BVAP. Defendant’s FF 240-244; supra 9980-81; infra 99285-287.
Among other evidence of nonracial explanations for the Enacted Plan, the 2021 ev-
idence is that districts remained mostly the same because commissioners wanted to
keep their existing constituents, not to perpetuate existing racial demographics. De-
fendant’s FF 423-432. To equate Jacksonville with the evidence in this case is to
blind oneself to the facts.

At bottom, there was nothing impermissible in the Commission’s past com-

pliance with §5 of the VRA. Nor, with respect to the 2021 redistricting, was there

185



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 194 of 236

anything impermissible in the Commission’s choice to make minimal changes to the
Enacted Plan when all evidence suggests that the Commission did so for nonracial
reasons. See Defendant’s CL 423-455. Plaintiffs’ arguments to the contrary ignore
that “core preservation” is a permissible nonracial explanation for districts. Alexan-
der, 602 U.S. at 7. They presume the bad faith of lawmakers. Contra id. at 6. And it
would be reversible error to accept them.

273. For the foregoing reasons, supra §4121-122, 128-132, 263-272, Plaintiffs
have not proved that “as Black communities moved out or Birmingham into the sur-
rounding suburbs, the boundaries of CDs 1 and 2 {oilowed them” because of race,
contra CL 273. In the Enacted Plan, districts grew outward into contiguous areas
belonging to municipalities already in the 2013 benchmark plan. See, e.g., Defend-
ant’s FF 225-227, 264, 277, 332, 377. As for earlier redistricting cycles, Plaintiffs
ignore the most obvious reason why Districts 1 and 2 expanded geographically: be-
cause of a substantial diecline in overall population in central Jefferson County be-
tween 1990 and 2020, as Mr. Cooper himself showed. Supra 4943, 44-47, 51-53, 58-
61, 121-122, 128-132. Districts 1 and 2 had to grow outward to comply with the
Constitution’s command of numerical equality. See Gray v. Sanders, 372 U.S. 368,
379-81 (1963); Ala. Code §11-3-1.1. For these earlier redistricting cycles, Plaintiffs
offer only speculation that districts grew outward into already predominantly Black

areas, versus into areas that at the time were not yet predominantly Black. Supra
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924-43, 121-122, 128-132. In all events, Plaintiffs conflate the racial demographics
of areas with race-based intent, contrary to Alexander’s repeated examples of how
race-based redistricting cannot be presumed from racial demographics alone. Alex-
ander, 602 U.S. at 19-23.

274. Nor does Dr. McCartan offer any “independently probative” evidence of
racial predominance. Contra CL 274. Dr. McCartan concluded Districts 1 and 2 were
outliers only by ignoring core retention, e.g., supra §Y175-176. Contra Alexander,
602 U.S. at 27, 33. Plaintiffs’ assertion that Dr. Barber “agree[d] that the BVAPs of
several districts were statistically significant outliers™ ignores that Dr. Barber was
asked only whether the simulations were outliers under Dr. McCartan’s definition
and only for simulations that did not account for core retention. Tr.4 863:21-24 (Bar-
ber). And they ignored that he quaiified his answer, explaining that Dr. McCartan’s
“outlier” definition allocated ihe full “5 percent [significance level] to one side of
the distribution” instead of following the “traditional” distribution of “allocat[ing]
half of the 5 percent to one side.” Id. at 863:24-868:7.

i. Plaintiffs’ core retention arguments

275-279. Core preservation is a legitimate, nonracial redistricting priority. See
Alexander, 602 U.S. at 7. To say otherwise ignores Alexander. Yet that is exactly
what Plaintiffs have done—ignored Alexander in their laundry list of cited cases. CL

2717.
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None of Plaintiffs’ cited cases is analogous. Described above, Jacksonville
and Clark entailed substantial evidence of race-based intent. See, e.g., City of Jack-
sonville, 635 F. Supp. 3d at 1257-59; Clark, 293 F.3d at 1275. As for Plaintiffs’ reli-
ance on Covington, they ignore that Covington’s statements came at the remedial
stage of litigation and faulted North Carolina’s chosen remedial plan for not chang-
ing districts that a three-judge federal court and the Supreme Court had found were
racially gerrymandered at the liability stage. See North Carolina v. Covington, 585
U.S. 969, 972-73 (2018) (per curiam); Covington v. North Carolina,316 F.R.D. 117,
178 (M.D.N.C. 2016), summarily aff’d, 581 U.S. 1015 (2017). To liken Covington
to this case is to prejudge the question of whether race predominated here; that ques-
tion was already decided and appealed in Covington, and only then was North Car-
olina faulted for keeping districts iclatively the same. See Covington, 585 U.S. at
972-73; Defendant’s CL 482. As for Plaintiffs’ selective quoting from the three-
judge court’s decision n Alabama Legislative Black Caucus, Plaintiffs omit that
other districts were not deemed racial gerrymanders even though they “maintained
the core.” Ala. Legis. Black Caucus, 231 F. Supp. 3d at 1065. And neither fleeting
dicta in Alabama Legislative Black Caucus 575 U.S. at 274, nor the inapposite §2
decision in Allen, 599 U.S. at 22, can erase what the Supreme Court just said in
Alexander about the legitimacy of “core preservation” as a defense to racial gerry-

mandering. Alexander, 602 U.S. at 7; see also id. at 27, 33 (faulting experts for
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failing to rule out core retention as a nonracial explanation for differences between
the Enacted Plan and proffered alternatives).

Nor is there any proven “history of racial gerrymandering” in Jefferson
County, contra CL 276, that could conceivably distinguish this case from Alexander.
Supra 9924-56. Plaintiffs have not made that showing here, nor has it been claimed
in or found by any other court. Defendant’s FF 1-3; Defendant’s CL 504-516; supra
19263-272.

ii. Plaintiffs’ subordination arguments

280-282. Plaintiffs’ contentions that the Enacted Plan prioritized race over
nonracial criteria are devoid of any evidence, as explained exhaustively in this re-
sponse and in Defendant’s Proposed Findings of Fact and Conclusions of Law. Ra-
ther than cite any evidence, Plaintiits mostly cite inapposite cases. See, e.g., Cooper
581 U.S. at 299-300 (involving undisputed 50% BVAP racial target); Covington, 316
F.R.D. at 146 (describiizg a district “even more bizarre in its shape” to “maintain[] a
BVAP above 50%” with “multiple appendages, which are so thin and oddly shaped
that it is hard to see exactly where the district begins and ends” with “some portions
... so narrow that the district is nearly non-contiguous”); Bethune-Hill v. Va. State
Bd. Of Elections, 326 F. Supp. 3d 128, 138 (E.D. Va. 2018) (describing undisputed

55% BVAP racial target); GRACE v. City of Miami, 730 F. Supp. 3d 1245, 1262-63
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(S.D. Fla. 2024) (describing evidence that district cores were maintained because of
race and that “[r]ace permeated nearly every aspect of the discussion”).

As for the few factual assertions Plaintiffs do make, their assertions have no
evidentiary basis. There is no dispute that the Homewood population was over-
whelmingly white—not Black as Plaintiffs suggest. DX31 at 27, figure 11 (showing
more than 4,000 Homewood residents moved into District 2 with less than 20%
BVAP); accord Tr.1 96:5-8 (Fairfax) (agreeing that addition of the predominantly
white Homewood Community Center precinct is not evidence of racial predomi-
nance in District 2); id. at 99:5-20 (agreeing that addition of Afton Lee Community
Center lowers the percentage of Black popilation in District 2); id. at 101:2-11
(agreeing that addition of Homewood area precincts reduced the BVAP of District
2). As for the East Pinson Valley VTD, the areas added were overwhelmingly Bir-
mingham population, adding to the portion of Birmingham already in District 1, and
areas left immediately to the north in District 4 were also predominantly Black.
DX31 at 18; Tr.1 121:11-23 (Fairfax); id. at 138:24-139:3; see Defendant’s FF 274
(showing predominantly Black areas that remained in District 4). Likewise, the En-
acted Plan added more Center Point neighborhoods, adding to the portion of Center
Point already in District 1. As for assertions about Tarrant and Fultondale, those ar-
eas are not in District 1—this is yet another error of Mr. Cooper. Supra §4131-132,

145.
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283-284. Plaintiffs’ attempt to fault the Commission’s population equality
goal repeats the same error made by plaintiffs in Alabama Legislative Black Caucus
on remand from the Supreme Court. There is no “faulty premise” in the Commis-
sion’s stated +/-1% population deviation goal, contra CL 283. The notion that “better
realiz[ing] one person, one vote” is “evidence of racial gerrymandering” is “frivo-
lous.” Ala. Legis. Black Caucus, 231 F. Supp. 3d at 1050. “The Constitution does
not protect a right to less equal districts, and more equal districts are not proof of
racial gerrymandering.” Id. As Mr. Fairfax acknowledged, large precincts of many
thousands of people will sometimes be split to attain population equality. Tr.1 94:23-
95:1 (Fairfax).

Applied here, when one of the largest precincts in the county—the Bessemer
Civic Center precinct—is split batween Districts 2 and 3, that precinct split is ex-
plainable by the Commission’s stated +/-1% population equality goal, among other
nonracial explanations, more than possible racial reasons. Defendant’s FF 337-344.
After all, the entire precinct is majority-Black with census blocks of varying racial
demographics on either side of the precinct split. Defendant’s FF 345-346.

For another example, the split precinct on the northeast side of District 1 (re-
ferred to as the Pinson Valley VTD by Mr. Fairfax) allowed the Commission to place
only 3,000 people into District 1 rather than all 8,000 people from the whole precinct

(Precinct 4060) in the 2013 benchmark plan. Defendant’s FF 264, 267-268, 278-
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280. That split is explainable by the Commission’s stated population equality goal,
among other nonracial explanations, well more than racial reasons, especially when
there are majority-Black areas just to the north of the precinct split that remained in
District 4. Defendant’s FF 269-275.

Finally, Plaintiffs’ assertion that population decline in central Jefferson
County “ensured that CDs 1 and 2 over the decades reached out to grab Black voters
as they moved out of Birmingham” (CL 284) would wrongly impute population
changes in Jefferson County, having nothing to do with redistricting, to the Com-
mission. The population decline in central Jefferson County since the 1990s is not
something the Commission caused. But the Constitution required the Commission
to respond to it by re-populating underpopulated districts. Nothing prohibits the
Commission from continuing te anchor Districts 1 and 2 in Birmingham, the
county’s largest city and a conceded community of interest (Defendant’s FF 126-
127), and growing geographically outward; nor does anything prohibit the Commis-
sion from equalizing population within +/-1%. Alexander, 602 U.S. at 7, 27 (“core
preservation” is a legitimate nonracial redistricting priority and “lawmakers typi-
cally do not start from a blank slate); Ala. Legis. Black Caucus, 231 F. Supp. 3d at

1050.
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iii. Plaintiffs’ arguments about hearing statements

285-287. Plaintiffs’ arguments about commissioners’ hearing statements are a
textbook example of confusing awareness of race, at most, with racial predominance.
But see Miller, 515 U.S. at 916. The former is not enough for Plaintiffs to meet their
“demanding” evidentiary burden. /d. at 928 (O’Connor, J., concurring).

Detailed above, supra 9978, 80-81, the only reference to race at the November
hearing came after the Commission voted to adopt the Enacted Plan. Commissioner
Tyson mentioned racial demographics of only “Rosedale,” “Mountain View,” and
the “civic center ... by the police department” added to District 2. DX10 at 39:19-
20, 40:10-12, 40:17-19. At no point did Comuissioner Tyson say that these three
areas were added to District 2 because cof those racial demographics. Supra 4980-81.
Nor did Commissioner Tyson deseribe only the racial demographics of those areas;
she also identified the political lean of those areas plus the political lean of two ad-
ditional areas added te District 2 and one area not added to District 2. DX10 at 39:1-
20, 39:23-24, 40:2-4, 40:10-12, 40:17-19.

These statements were not statements of racial purpose in redistricting. They
were instead a response to Commissioner Scales’s earlier criticism about the politics
of areas added to Commissioner Tyson’s District 2. Supra §480-81. Commissioner
Tyson finished her short post-vote statement by saying, “Don’t believe everything

you hear.” DX10 at 40:20. Why? Because earlier Commissioner Scales had criticized
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Commissioner Tyson in front of Commissioner Tyson’s constituents who had spo-
ken in favor of remaining in Commissioner Tyson’s district. See, e.g., id. at 22:4-6,
16-18 (asking to keep Ensley in Commissioner Tyson’s district and stating Commis-
sion Tyson “has been a very good ... commissioner in our area’”). Commissioner
Scales said “highly Democratic” areas had been added to her District 1. /d. at 33:1-
3. But as for District 2, Commissioner Scales posed this question to Commissioner
Tyson’s constituents: “[Y]ou ask yourself concerning Homewood, Ross Bridge,
Lake Shore, is that a heavily populated Democratic area?” Id. at 33:3-5. After the
vote, Commissioner Tyson responded. She said anyone who thought she would
“draw [herself] into [her] demise” was “crazy.” Id. at 39:21-22. She then addressed
the demographics and politics of a handiul of areas. Id. at 39:18-40:19. And at that
point, in that context, she said, “Don’t believe everything you hear”—implicitly

from Commissioner Scales--—“I got up, walked over there myself, and I looked at

folks in th[e] face. I know what I’m getting.” Id. at 40:20-23.'8

b

18 Plaintiffs distort this quote to say Commissioner Tyson “‘looked at folks in the[ir] face
to make sure she knew what she was ‘getting.”” CL 286 (emphasis added). Her actual words in
response to Commissioner Scales simply say that she knew the areas added to her district including
because she had met her future constituents. And other evidence confirmed that Commissioner
Tyson is active throughout the community, including with non-constituents. See DX10 at 22:14-
20 (explaining Commissioner Tyson had been “a very good” commissioner who had worked with
her constituents “to make sure things were done”); Tr. 3 at 516:11-21, 517:2-12 (Hall) (discussing
how Commissioner Tyson “was actively involved” as part of “community support” for a union to
represent Amazon workers and how she otherwise is “a mentor” on social activism issues, includ-
ing mobilizing, educating, and empowering even those who live outside her existing district).
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These statements would be the most slender reed on which to rest a racial
gerrymandering case. At most, Commissioner Tyson’s statements show. an aware-
ness of racial demographics and political leanings of discrete areas added into her
district. They are an after-the-fact response to another commissioner. They are not
evidence of predominant racial purpose during redistricting. Contra 287 (suggesting
without evidence that the hearing statements are evidence of “[i]Jncumbency protec-
tion achieved by race as a proxy”). To distort them as such would flout the presump-
tion of legislative good faith and the required showing o1 racial predominance, not
mere awareness. Supra Y9251-262; see Alexander, 6G2 U.S. at 10, 22 (emphasizing
presumption of good faith and rejecting arguments that race predominated merely
because mapdrawers were aware of race); see also Miller, 515 U.S. at 916. Moreo-
ver, there are nonracial reasons e¢plaining the addition of all areas. Supra 49185-
197; Defendant’s FF 308-356. And most telling, it is beyond dispute District 2 de-
clined in BVAP after redistricting, with mostly majority-white precincts and popu-
lation added to the district. Defendant’s FF 309-311. It is undisputed that the Home-
wood and Ross Bridge precincts referred to at the hearing all had the effect of de-
creasing the BVAP of District 2 because all had BVAPs less than that in the existing
District 2. Defendant’s FF 324 (citing Tr.4 785:13-15 (Barber); Tr.1 101:8-11 (Fair-

fax)); Defendant’s FF 329 (citing Tr.4 786:13-15 (Barber)). Not even Plaintiffs’
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expert, Mr. Fairfax, could say under oath that race predominated in District 2 when
considering District 2 alone. Defendant’s FF 311 (citing Tr.1 84:1-3, 9-11 (Fairfax)).
For the same reasons, Plaintiffs’ contentions about Commissioner Scales’s
criticism earlier in the hearing are an invitation for this Court to err. Supra §78.
Plaintiffs contend that when Commissioner Scales said, “We speak of Democratic
versus Republican. You figure out what that looks like,” she was making a racial
statement that “too evidences racial predominance.” CL 287 (quoting DX10 at
31:21-22). But the only way to read her statement, in context and consistent with the
presumption of legislative good faith, is as a political statement, not a racial one.
Immediately before, she said critically that District 2 would add Homewood, Ross
Bridge, Lakeshore, and Oxmoor Valley and then asked the public to consider “Dem-
ocratic” and “Republican” labels and “what that looks like”—a reference back to the
areas added to District 2. DX10 at 31:17-22. Shortly after she posed that question,
she posed it again. She repeated that she was adding “highly Democratic” areas and
then posed the question of whether “Homewood, Ross Bridge, Lakeshore” are
‘heavily populated Democratic area[s]?” Id. at 33:1-5. Commissioner Scales’s criti-
cism was a political criticism beginning to end. She never once mentioned race.
None of Plaintiffs’ cited cases is analogous. Plaintiffs again rely on cases with
direct evidence that race was the criterion that could not be compromised in redis-

tricting. See, e.g., City of Jacksonville, 635 F. Supp. 3d at 1257, 1259 (repeated and
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unambiguous statements that changes were made to hit a racial target); Clark, 293
F.3d at 1275 (mapdrawer instructed to make changes by adding areas with the high-
est concentrations of Black residents); Cooper, 581 U.S. at 299 (“Uncontested evi-
dence in the record shows that the State’s mapmakers, in considering District 1, pur-
posefully established a racial target: African-Americans should make up no less than
a majority of the voting-age population.”); Miller, 515 U.S. at 919, 921 (uncontro-
verted evidence that Georgia, at DOJ’s insistence, drew three majority-Black dis-
tricts even though it meant subordinating all nonracial iredistricting criteria). The
record here bears no resemblance to these cases. Commissioner Scales and Commis-
sioner Tyson showed they were aware of the politics of areas added to districts;
Commissioner Tyson showed she was aware of the racial demographics of three dis-
crete areas added to her district—a district that declined in BVAP. That is not enough
to show predominance. See Ailler, 515 U.S. at 916; see, e.g., Alexander, 602 U.S.
at 37; Chen, 206 F.3d at 520-21; Backus, 857 F. Supp. 2d at 565 (rejecting racial
gerrymandering claim because plaintiffs “focused too much” on BVAP changes and
not on “how traditional race-neutral principles were subordinated to race in making
those changes”).

288. Other cited testimony does not help Plaintiffs’ racial gerrymandering
claim. Plaintiffs rely on testimony from Mr. Simelton and Mr. Hall about conversa-

tions they testified they had with Commissioner Tyson to show predominance. But
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described above, Mr. Simelton’s testimony was inconsistent with Commissioner Ty-
son’s statements from the dais, her seconding the motion to approve the Enacted
Plan, and the undisputed decline in BVAP in her district in the Enacted Plan. Supra
1489-90; see Defendant’s FF 206 (citing DX10 at 35:7-9); DX10 at 39:14-15. The
Court should also question the credibility of that testimony when Mr. Simelton sud-
denly had a clearer memory of these conversations with Commissioner Tyson than
before. Tr.2 449:24-450:1 (Simelton) (“Q. Were you previously unclear on [the tim-
ing of the conversation]. A. Well, if I was, I’'m clear now....”). And still, Mr.
Simelton did not “remember all of her exact words” and recalled only “some of
them.” /d. at 450:2-5. Mr. Simelton also acknovledged that, at least for the first con-
versation he recalled with Commissioner Tyson, “we were having a lot of conversa-
tion about a lot of different people about redistricting in general,” id. at 446:2-4,
which would have included engoing litigation over Alabama congressional districts.
See id. at 452:16-19 (agreeing he had conversations about congressional districts
around the same time). His testimony that Commissioner Tyson was “unhappy” was
based on “[t]he tone of her response.” Id. at 446:12-14 (emphasis added). And that
it was Mr. Simelton’s “understanding,” not the words that Commissioner Tyson used,
“that the number of African-Americans” in District 2 “were oversaturated,” id. at

447:5-8, but he didn’t have any knowledge of changes made to District 2 from
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Commissioner Tyson, id. at 454:12-14. Again, this is nowhere near enough to rest a
racial gerrymandering claim.

Likewise with respect to Mr. Hall’s testimony detailed above, he simply tes-
tified that Commissioner Tyson suggested he contact Judge U.W. Clemon years after
redistricting. Supra §91. Contrary to CL 288, Mr. Hall testified that his own objective
was to “ensure ... we had a fair process in Jefferson County,” but he did not attribute
this objective to Commissioner Tyson. Tr.3 522:1-5 (Hall). His testimony about
when that conversation occurred also was inconsistent; it was possibly confused with
Alabama congressional districts, which were “part of the conversation”; and Com-
missioner Tyson did not “say anything” about the districts or identify any “issues.”
Supra 491. Again, hardly enough to rest a racial gerrymandering claim.

With respect to both Mr. Sirielton’s and Mr. Hall’s testimony, the Commis-
sion maintains its hearsay objections to the admission of testimony regarding the
alleged substance of conversations with Commissioner Tyson. See Tr.2 443:13-23;
Tr.3 520:9-14. The Court overruled those objections at trial, finding that Commis-
sioner Tyson’s statements were not hearsay under Rule 801(d)(2)(D), pursuant to a
theory of there being an agency relationship between the commissioners and the
Commission. /d. at 460:5-14. But it is improper to consider the hearsay statement by
an individual commissioner as a party admission by the Commission. As noted at

trial, no individual commissioner is a defendant. /d. at 444:3-6; see Doc. 54. Rule
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801(d)(2)(D) applies to agents “authorized by another to act for him, or to transact
business for him, or one entrusted with another’s business.” City of Tuscaloosa v.
Harcros Chems. Inc., 158 F.3d 548, 557 n.9 (11th Cir. 1998) (cleaned up). Commis-
sioner Tyson’s purported statements were not made in the scope of any agency rela-
tionship with the Commission. See Carl v. Fulton County, 1:07-cv-1812, 2008 WL
11322929, at *18 (N.D. Ga. Dec. 16, 2008) (noting that not every statement of a
commissioner is within the scope of her agency relationship with the county). Just
as legislators “speak for the state through the bills they act on,” commissioners sim-
ilarly speak for the Commission through “the [resoiutions] they pass,” not through
every public statement they make. Bennett v. Yoshina, 98 F. Supp. 2d 1139, 1154 (D.
Haw. 2000); see also Brnovich v. Democratic Nat’l Comm., 594 U.S. 647, 689-90
(2021) (“[L]egislators who vote to adopt a bill are not the agents of the bill’s sponsor
or proponents. Under our ferin of government, legislators have a duty to exercise
their judgment and to yepresent their constituents.”). And imputing the statement of
one commissioner to the whole commission would run headlong into the settled
principle that “what motivates one legislator ... is not necessarily what motivates
scores of others.” United States v. O’Brien, 391 U.S. 367, 384 (1968); see also
League of Women Voters of Fla., Inc. v. Fla. Sec’y of State, 32 F.4th 1363, 1373 (11th
Cir. 2022) (“[T]hat statement by a single legislator is not fairly read to demonstrate

discriminatory intent by the state legislature.”); Greater Birmingham Ministries, 992
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F.3d at 1324 (“[A] sponsor is only one vote.”). It follows that a commissioner’s
(hearsay) statement about any personal positions or views to constituents “must be
seen as speaking only for themselves.” Bennett, 98 F. Supp. 2d at 1154. Therefore,
Commissioner Tyson’s alleged statements are not statements of an “agent” of the
Commission “in the scope of that relationship.” Fed. R. Evid. 801(d)(2)(D); see also
Bennett, 98 F. Supp. 2d at 1154 (declining to consider “a hearsay statement by an
individual legislator as a party admission by the state.”). The testimony should be
excluded. See Bennett, 98 F. Supp. 2d at 1154 (“If such a rule were adopted, the
resulting cacophony would make the state’s voice unintelligible.”).

Finally, even if admissible testimony, neither Mr. Simelton’s testimony nor
Mr. Hall’s is sufficient to show predormunance. Supra §9251-262. Recounting con-
versations with one commissioner well after redistricting does not meet Plaintiffs’
demanding burden. Especially when that same commissioner seconded the motion
to adopt the Enacted Pian, and her district’s BVAP declined by adding predominantly
white constituents. Defendant’s FF 309-310; see also DX42 (showing more white
population moved into District 2 than Black population). Evidence of racial predom-
inance requires far more than Plaintiffs’ testimony.

289. It is true that racial gerrymandering can occur even when for “benign”
reasons, such as compliance with the Voting Rights Act. Shaw I, 509 U.S. at 642-43.

It is also true that racial gerrymandering requires race-based “intent” (CL 289),
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meaning a showing of “racial purpose, Miller, 515 U.S. at 916. Plaintiffs here simply
have no evidence sufficient to make that showing.

iv. Plaintiffs’ arguments about “post-hoc rationalizations” that are
not post-hoc rationalizations

290-293. The Supreme Court’s decision in Alexander applies in this case no
less than any other racial gerrymandering case. Alexander simply distills the rules
for proving racial gerrymandering, including but not limited to cases in which a de-
fendant asserts districts were drawn to favor one national political party over another.
For example, Alexander begins by citing seminal racial gerrymandering decisions
including Miller and Shaw for its rule that a Plaintiff must prove race predominated
over nonracial districting criteria including “core preservation.” 602 U.S. at 7-8. In
the discussion of direct versus circumstantial evidence, the Court cites earlier racial
gerrymandering decisions, for the proposition that “[p]roving racial predominance
with circumstantial evidence alone is much more difficult” and something the Su-
preme Court has never countenanced. Alexander, 602 U.S. at 8. And while Alexan-
der applies those rules to a case involving a “partisan-gerrymandering defense,” A!-
exander does not suggest that its ground rules are limited to partisan-gerrymandering
defenses alone. /d. at 9. For example, Alexander faults experts for not ruling out core
retention—not just partisan gerrymandering—as an alternative explanation for the
Enacted Plan. /d. at 27, 33. It faults experts, including Dr. Liu, for failing to consider

contiguity and compactness. Id. at 27-29, 31-32. It faults the district court and the
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dissenters for flouting the presumption of legislative good faith, relying on Miller
and other cases with no partisan-gerrymandering defenses. /d. at 19-20, 36. And time
and again, Alexander faults the district court for conflating race-based intent with
the racial side effects of nonracial political priorities. Id. at 19-23. By Alexander’s
own terms, the same rules apply for any other nonracial priority, for the ultimate
question in any racial gerrymandering case is the same: Does race or something else
explain the district lines? See id. at 7-8. Pointing to racial demographics that could
simply be a “side effect” of any lawful, nonracial districting priority—not just na-
tional party politics—is insufficient to show districis are explainable only by race.
See, e.g., id. at 22 (noting that “the District Court found it telling that many predom-
inantly black Charleston precincts were moved out of District 1 and into District 6,”
but because of the “tight correlaticn™ between race and politics, “this fact does little
to show that race, not politics, drove the legislature’s choice”).

With respect to Plaintiffs’ arguments about Bethune-Hill and supposed “post
hoc justifications,” Plaintiffs take this language from Bethune-Hill out of context and
ignore the evidentiary record here. The full quote from Bethune-Hill begins with the
following contention by Virginia in response to undisputed evidence that the legis-
lature redistricted based on race: “The State contends further that race does not have
a prohibited effect on a district’s lines if the legislature could have drawn the same

lines in accordance with traditional criteria.” 580 U.S. at 189 (emphasis added). The
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Court likened that argument to reasoning that “racial purpose” is not present unless
“apparent from the face of the plan based on the irregular nature of the lines them-
selves.” Id. The Court responded: “The racial predominance inquiry concerns the
actual considerations that provided the essential basis for the lines drawn, not post
hoc justifications the legislature could have used but in reality did not.” Id. at 189-
90. Because “in reality” in Bethune-Hill, it was undisputed that Virginia used a 55%
racial target. Id. at 182.

Applied here, there is no evidence that lines were “in reality” drawn on the
basis of race nor any attempt to offer “post hoc jusiiiications” to rehabilitate those
lines. Id.; supra Y9155-230. Unlike Bethune-ill, the notion that past districts were
drawn with some 65% racial target is urnsupported by the evidence here. Supra 9928-
31, 33-53, 263-272. As for the 2021 Enacted Plan actually challenged, Plaintiffs do
not seriously contest there was any such target. Supra 4138, 263-272. So unlike Be-
thune-Hill, the Commission has not offered any “post hoc justifications” in the face
of (nonexistent) evidence that past or present districts were drawn along racial lines.
The Commission has offered simply “justifications”—or what Alexander calls “al-
ternative explanation[s]”—as a common and permissible defense in racial gerryman-
dering cases that, unlike Bethune-Hill, do not begin with a defendant’s admission of
race-based redistricting. Alexander, 602 U.S. at 8; see, e.g., id. at 20-21, 27-29, 32-

33 (relying on alternative explanations including core retention, contiguity,
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compactness, and partisan gerrymandering); see also, e.g., Defendant’s FF 22; De-
fendant’s CL 499 (likening the Commission’s defense in this case to Mr. Fairfax’s
prior sworn testimony defending against Louisiana racial gerrymandering claims).

Every alternative explanation offered is grounded in evidence. Regarding core
retention, several commissioners publicly acknowledged their desire to retain con-
stituents, several experts agreed this desire was expected among incumbent commis-
sioners, and no expert disputed that the core retention of the Enacted Plan was high.
Defendant’s FF 209-216, 219, 234-238.'° That is more evidence of core retention as
an alternative explanation than Alexander’s general ovservation that refusing to con-
sider core retention “betrays a blinkered view” ot redistricting because “[lJawmakers
do not typically start with a blank slate.” 602 U.S. at 27.

Regarding the addition of moie Birmingham neighborhoods to Districts 1 and
2, and the addition of more of Homewood and Bessemer to District 2, experts agreed
that’s “something map drawers try to do” and is “common” in redistricting. Tr.1
178:2-12 (Fairfax); Tr.4 758:6-16, 883:14-17 (Barber); see also Tr.3 682:2-11 (Ste-

phenson); see supra 969. The evidence is undisputed that Districts 1 and 2 have been

19 Plaintiffs again stray from the evidence by contending, without citation, that this desire
to maintain the existing cores of districts was “race-based” (CL 292), that districts “had been drawn
to hit racial targets” (CL 293), and that there was “explicit discussion of race by several Commis-
sioners” in 2021 (CL 292). There is no evidence for these assertions. Supra 928-31, 33-53, 74-
75, 80-81, 82-83 138, 191-193, 285-287, 288. And Jacksonville, Covington, and other cases cited
by Plaintiffs for these unsupported assertions are distinguishable for the reasons articulated above.
Supra §9274-279.
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anchored by Birmingham since they were created, that District 2 has contained parts
of Bessemer since it was created, and that other municipalities including Center
Point and Homewood were in Districts 1 and 2 respectively in the 2013 benchmark
plan. Defendant’s FF 126-127, 222; PX103 at 3-4; PX132 at 17-18 (showing munic-
ipalities in 2013 benchmark Districts 1 and 2). Plaintiffs’ invitation for the Court to
ignore how these municipal communities explain the areas added to Districts 1 and
2 is an invitation to err. Nowhere does Alexander suggest that courts may ignore
alternative explanations apparent from the map itself butiressed by testimony from
experts and fact witnesses. Defendant’s CL 496-495,

Regarding political explanations for arcas added, there is no rule that a “polit-
ical” explanation comes only in the forin of benefiting national political parties. As
Plaintiffs’ counsel acknowledged, ““[e]very redistricting case is political,” including

9 ¢

here efforts to protect incumbents and incumbents’ “making sure that they keep their
constituencies.” Doc. 180 at 6:21-7:3 (statement of Mr. Blacksher); see supra §227.
As experts explained, the desire to retain constituents is a common political desire
of incumbents. Defendant’s FF 234-238. And the desire to shore up political support
is common; applied here, no expert disputed that District 1 added neighborhoods
from Commissioner Scales’s former city council and District 2 added additional

Bessemer neighborhoods, where Commissioner Tyson had performed well in 2018.

Defendant’s CL 453-454 (citing Tr.1 82:4-11 (Fairfax); Tr.2 327:18-23 (Cooper); Tr.
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3 670:18-671:4 (Stephenson); Tr. 4 770:5-9 (Barber)). Again, to ignore those alter-
native explanations for changes to Districts 1 and 2, even after they were canvassed
by witnesses at trial, is to presume the bad faith of lawmakers. See Alexander, 602
U.S. at 20 (concluding that “[1]n light of the presumption of legislative good faith,”
the “possibility” that politics explained the challenged district’s BVAP was “dispos-
itive”).

Likewise, myriad other explanations for particular precincts are permissible
defense evidence. Just as Mr. Fairfax testified about how the location of LSU or the
location of municipalities could explain congressioiial district lines in Louisiana,
here the Commission can rely on what is apparent from the map itself. Defendant’s
FF 22; Defendant’s CL 499. For just two examples, testimony that adding a whole
precinct would make a district less compact or testimony that adding a whole pre-
cinct would upset the Commission’s population goals are permissible nonracial ex-
planations to be consigered too. See, e.g., Defendant’s FF 282-294, 342-344. At bot-
tom, these are not “post hoc justifications” as Bethune-Hill used that term. They are
permissible justifications in the absence of any direct evidence of predominance
from Plaintiffs.

Finally, for the reasons stated in Defendant’s conclusions of law, the alterna-
tive explanations offered are not hearsay. Defendant’s CL 496-499. Nor would com-

missioners’ invocation of legislative privilege be grounds for ignoring those
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alternative explanations or otherwise relaxing Plaintiffs’ demanding evidentiary bur-
den. Defendant’s CL 500-503.
B. Plaintiffs’ arguments about narrow tailoring and strict scrutiny are

irrelevant in the face of Plaintiffs’ failure to establish race predomi-
nated.

294-297. As in Alexander, the question in this case is the first-step question
of whether race predominated. Because the answer to that question is no, the case
ends. There are no grounds for wading into second-step questions of strict scrutiny
and narrow tailoring. Specifically, there is no basis for asking whether lower-BVAP
districts could have also complied with the VRA.

Plaintiffs misunderstand that in the raciai gerrymandering context, there is no
“affirmative obligation” to reduce the number of Black voters in districts—tanta-
mount to an “affirmative obligatics” to redistrict based on race contrary to the Equal
Protection clause’s guarantee. Cromartie 11, 532 U.S. at 249. Plaintiffs’ misplaced
reliance on Cooper exemplifies this misunderstanding. In Cooper, there was undis-
puted evidence that districts were drawn in a race-predominant manner, and in that
factual posture the Court moved to the second-step question, asking whether a lower-
BVAP district could have complied with the VRA. Cooper, 581 U.S. at 299. In other
words, could North Carolina have moved fewer voters based on race and still com-
plied with the VRA—North Carolina’s stated reason for redistricting based on race.

Id. But here, the Commission has never contended that the 2021 districts were drawn
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in a race-predominant manner for VRA compliance, as North Carolina did in
Cooper. Contra CL 295. Nor has the Commission ever conceded that past districts
were drawn 1n a race-predominant manner for VRA compliance. See Defendant’s
CL 504-515. The Commission’s defense has always been that nonracial criteria, not
racial criteria, explain district lines. See generally Defendant’s FF 208-396; see also,
e.g., Defendant’s FF 126-131 (offering nonracial explanations for 1985 district
lines). To equate Cooper with this case is to presume that lawmakers cannot draw
VRA compliant districts without race predominating; the Supreme Court has gone
out of its way to reject such arguments. See, e.g., Aiien, 599 U.S. at 31-33 (plurality
op.); see also Miller, 515 U.S. at 916 (acknow!edging that lawmakers will be aware
of race but that awareness is not unconstitutional). Any further inquiry about whether
the use of race in the Enacted Plan was “narrowly tailored” would be entirely hypo-
thetical, because there is no evidence of the use of race in the Enacted Plan.
*

McClure Plaintiffs’ conclusions of law contain nearly no district-by-district
discussion and fall well short of the required district-by-district showing. Ala. Legis.
Black Caucus, 575 U.S. at 262; see Defendant’s CL 416-419. For additional discus-
sion of Plaintiffs’ failure to make that district-by-district showing, see Defendant’s

CL 456-479.

209



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 218 of 236

IV. The Dearth of Addoh-Kondi Plaintiffs’ Evidence
Addoh-Kondi Plaintiffs offer their own conclusions of law. The Commission
responds to those proposed conclusions of law separately here, cross-referencing the
foregoing responses to Plaintiffs’ proposed factfindings and McClure Plaintiffs’ con-
clusions of law when Addoh-Kondi Plaintiffs raise the same contentions.
Addoh-Kondi Introduction. Evidence at trial was insufficient to overcome

9 ¢C

the presumption of legislative good faith and satisfy Plaintiffs’ “especially stringent”
evidentiary burden of establishing race predominated in the 2021 Enacted Plan. A/-
exander, 602 U.S. at 6, 10-11; see generally Defendant’s CL 420-495.

As for the 2021 redistricting, there is ncthing impermissible about the “least
change” approach, among other nonraciai explanations for the Enacted Plan. See
Defendant’s CL 423-432. Alexander leaves no doubt that “core preservation” is a
lawful redistricting priority that Plaintiffs’ must “untangle” from unlawful racial re-
districting. 602 U.S. at 7-8.

As for past redistricting cycles, while the Court previously said that §5 pre-
clearance correspondence was “direct evidence of the Commission’s purpose” in
1993, 2001, and 2013, Doc. 164 at 53, further review of those §5 preclearance cor-
respondence shows only statements about the “effect” of redistricting and so offers

no direct evidence of any “racial purpose,” Miller, 515 U.S. at 913. Supra 36, 38-

41, 43, 45-47, 51-53; see Defendant’s CL 504-515. Racial effects are not
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synonymous with racial purpose. Alexander, 602 U.S. at 20. The county’s §5 corre-
spondence is no more evidence of racial purpose than any other jurisdiction’s pre-
clearance correspondence that, necessarily, would have reported racial de-
mographics to DOJ. Supra 4936, 43, 51-53, 263-272; see also, e.g., Chen, 206 F.3d
at 518-19 (rejecting §5 correspondence was sufficient evidence of racial predomi-
nance and granting summary judgment for defendant). The correspondence contains
no statements about overriding racial purpose and instead offers other explanations
for districts—for example, correspondence describes that Districts 1 and 2 have been
“primarily within the City of Birmingham” since 1985. PX145 at4. As Addoh-Kondi
Plaintiffs’ expert said himself, districts can be drawn for nonracial reasons, and the
resulting racial demographics can still satisfy DOJ that districts complied with the
VRA. Supra 929-31 (discussing Tr.1 183:21-184:13 (Fairfax)); see supra 49263-
272.

Nor, after further review, is the county’s past §5 correspondence “circumstan-
tial evidence” of racial predominance in the 2021 Enacted Plan. Doc. 164 at 59. The
correspondence bears no resemblance to Clark and the overt race-based redistricting
by Putnam County. Supra 99263-272; Defendant’s CL 513 (distinguishing Clark).
And the letters, even if they could suggest past discrimination, “cannot, in the man-
ner of original sin, condemn governmental action that is not itself unlawful.” Abbott,

585 U.S. at 603 (internal quotations omitted); accord Greater Birmingham
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Ministries, 992 F.3d at 1325. Nothing in the 2021 redistricting process is sufficient
to show race predominated in 2021; that is dispositive of the challenge here to the
2021 plan.

Addoh-Kondi 1. While express racial targets may be evidence of racial ger-
rymandering, there is no evidence of express racial targets here. Supra 9928-31, 37-
43, 51-53. Plaintiffs cannot liken this case to Bethune-Hill or Cooper. Discussed
above, supra 71, 263-272, those cases involved undisputed racial targets deployed
in the challenged redistricting plan. Bethune-Hill, 580 U S. at 184; Cooper, 581 U.S.
at 299. But here, Plaintiffs assert racial targets were used in past redistricting plans;
and even for those past redistricting plans, there is no evidence of any similar racial
targets. Supra 9928-31, 37-43, 51-53. (Given the presumption of legislative good
faith, Plaintiffs cannot simply presuine an ex ante racial target was used to draw and
re-draw districts based on an 2x post recitation of the “effect” of redistricting to DOJ.
Supra §9263-272. And the variation in racial demographics over time—for example,
Black population ranging from 65% to 78% in District 1 over the decades, supra
942, is inconsistent with Plaintiffs’ rank speculation that commissioners deployed
any “fixed [racial] target,” Bethune-Hill, 326 F. Supp. 3d at 174. Even in cases where
districting changes were far more surgical, with evidence of a “mechanical” racial
target, courts have declined to conclude that race predominated where districts are

drawn within one to three percentage points of those targets, let alone districts that
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are more than ten percentage points from those targets. See, e.g., Ala. Legis. Black
Caucus, 231 F. Supp. 3d at 1052-1057. The absence of any discussion of race in past
redistricting presentations is also inconsistent with such speculation. Supra 948-53;
263-272. And the race-neutral explanations for the resulting racial demographics of
districts, including the anchoring of Districts 1 and 2 in Birmingham, are inconsistent
with such speculation. E.g., supra 49290-293; see Defendant’s CL 420-479.

Addoh-Kondi 2-4. The 1993, 2001, and 2013 preclearance correspondence
is not evidence of racial purpose in those redistricting cyclies. Supra 9936, 38-41, 43,
45-47, 51-53. Plaintiffs’ acknowledgment that the Commission “exceeded” a sup-
posed racial target “by, on average, 10%” is coatrary to the notion that the Commis-
sion was targeting any particular racial result. Supra 942. That preclearance corre-
spondence reads nothing like that in Clark, cited by Plaintiffs, where Putnam County
disclosed to DOJ that they intentionally added “every contiguous census block avail-
able which would have the effect of increasing the black percentage in the two ma-
jority black voting districts.” 293 F.3d at 1267 & n.17. Supra 9251-62; see Defend-
ant’s CL 513.

Plaintiffs’ contention that “there is no evidence that the Commission used a
criterion other than race to set the boundaries for Districts 1 and 2 in those past
redistricting cycles is, at best, a misunderstanding of the factual record and, at worst,

a misrepresentation of that record. Beginning in 1985, there are nonracial
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explanations for the boundaries of Districts 1 and 2. See PX103 at 3-4; Defendant’s
FF 126-131. Districts were anchored in Birmingham and that Birmingham is a com-
munity of interest. Defendant’s FF 126-127. And as recent as the county’s last pre-
clearance letter, the county explained that Districts 1 and 2 were drawn to cover
“primarily” Birmingham. PX145 at 4, 9 (describing Districts 1 and 2 as “formed out
[of] the central area of the county, primarily within the City of Birmingham”). Dis-
tricts 1 and 2 will necessarily inherit the racial demographics of Birmingham if an-
chored in Birmingham. Defendant’s FF 233. Again, that racial effect of redistricting
1s not tantamount to racial purpose. See Alexander, 602 U.S. at 20.

Finally, Plaintiffs’ framing about whether “Black voters required Black super-
majorities in Districts 1 and 2 to select candidates of their choice” is misplaced and
reveals a misunderstanding of the relevant legal standard. Supra 4971, 245, 251-262.
In this racial gerrymandering case, there is no “affirmative obligation” to reduce the
number of Black voteis {(or white voters) in a district; there is simply an obligation
not to redistrict based on race, regardless of what racial demographics result from
that nonracial redistricting. Cromartie 11, 532 U.S. at 249; accord Arlington Heights,
429 U.S. at 266 & n.15; Feeney, 442 U.S. at 279.

As for Plaintiffs’ reference to Abbott, they quote Abbott out of context. Abbott
does not instruct courts to consider whether the 2021 Commission reenacted a plan

and carried forward the effects of any discriminatory intent. Contra Addoh-Kondi
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CL 4. Instead, the Court explained how the redistricting dispute did nof present that
question and was thus distinct from Hunter v. Underwood, 471 U.S. 222 (1985),
relied upon by the Abbott district court. Abbott, 585 U.S. at 604. Hunter involved a
provision in the Alabama Constitution “avowedly dedicated to the establishment of
white supremacy,” and the Supreme Court agreed that the provision “had been
adopted with discriminatory intent.” /d. (summarizing Hunter, 471 U.S. at 228-230).
When the State later amended the provision, the Court held that the provision re-
mained unconstitutional, consistent with the Court’s earlier judgment, since it had
never been repealed. Id. Abbott’s discussion of Hurier was to distinguish those facts
from Abbott’s and the legislature’s re-enactment of a replacement redistricting plan.
And still, neither Hunter nor Abbott armounced a rule that the re-enactment of the
same legislation would be unconstitutional. /d. (noting Hunter “specifically declined
to address the question whether the then-existing version would have been valid if
reenacted today” (quetation marks and alterations omitted)). Abbott merely said the
Court did “not confront” such a situation. /d.

Nor does the Court confront any such situation here. There has been no judicial
finding that any past Jefferson County redistricting plan was racially gerrymandered,
nor remotely sufficient evidence of such a thing presented by Plaintiffs here. Supra
9924-57; Defendant’s FF 3; compare Abbott, 585 U.S. at 589, 604 (discussing judi-

cial findings rejecting 2011 Texas redistricting plan and Hunter provision).
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Especially in the absence of any such finding, Alexander’s clear statement that “core
preservation” is a lawful nonracial redistricting priority controls. Alexander, 602
U.S. at 7; accord Abrams v. Johnson, 521 U.S. 74, 99-100 (1997) (acknowledging
lawmakers have an interest in “maintaining core districts”™).

For similar reasons, Plaintiffs’ reliance on Covington is misplaced. Supra
19275-279. Covington prohibited North Carolina’s chosen remedial plan given its
similarity to a plan that the Supreme Court had already found was racially gerry-
mandered. Covington, 585 U.S. at 972-73; Covington, 316 F.R.D. at 178. There has
been no such finding in Jefferson County that would preclude lawmakers doing what
Alexander observes is common among lawmakers everywhere—Ilargely preserving
existing districts instead of “start[ing] wiih a blank slate.” Alexander, 602 U.S. at 27.
Likening this case to Covington would be legal error. Supra §9275-279.

Addoh-Kondi 5. There 1s no dispute that the Enacted Plan made minimal
changes to the 2013 berichmark plan and that several commissioners expressed their
desire to retain their existing constituents. Defendant’s FF 208-221. The high core
retention of the Enacted Plan is consistent with the fact that all five commissioners
were incumbents seeking re-election after redistricting—a political explanation, not
aracial one. Defendant’s FF 234-238. For the foregoing reasons, the priority of “core
preservation” is a nonracial priority. Alexander, 602 U.S. at 7; supra 99290-293 &

n.20; see Defendant’s CL 423-432.

216



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 225 of 236

Addoh-Kondi 6. Mr. Fairfax’s suggestion that the Commission could have pri-
oritized other nonracial redistricting criteria over core retention is not evidence of
racial predominance. The question is whether districts are ‘“unexplainable on
grounds other than race,” not whether districts could have been drawn pursuant to
different nonracial criteria. Cromartie II, 532 U.S. at 242; see also Bethune-Hill, 580
U.S. at 189 (“The Equal Protection clause does not prohibit misshapen districts. It
prohibits unjustified racial classifications.”). A racial gerrymandering case is not a
beauty contest, where one set of nonracial redistricting criteria are judged against
alternative nonracial criteria that could have been used. Defendant’s CL 403.

To clarify, Dr. Barber’s discussion of hows racial gerrymandering issues were
remedied in Detroit is analogous to how the Commission has long districted in and
around Birmingham. In the Michgan litigation, the three-judge court ruled that dis-
tricts drawn to splinter Detroit, joining it with outlying areas, including “to reduce
the percentages of blacic voters in those districts” was the racial gerrymander. Agee
v. Benson, No. 1:22-cv-272, 2023 WL 8826692, *39, *41-52 (W.D. Mich. Dec. 21,
2023). The remedy was to keep Detroit together in fewer districts, even though that
resulted in districts with greater Black percentage of population. Tr.4 760:11-761:10
(Barber). Here too, Birmingham is kept mostly together in Districts 1 and 2, even
though that results in districts with greater Black percentage of population. DX31 at

9 & table 3. That racial effect is not tantamount to racial purpose. Just the opposite—
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the Michigan litigation provides a cautionary tale that more aggressively splitting
Birmingham into more districts with the goal of reducing the Black percentage of
population in Districts 1 and 2, as Mr. Cooper did in his Plan D, would raise ques-
tions of impermissible racial purpose. See Tr.2 318:24-319:3 (Cooper) (“I was trying
to reduce the overconcentration of black voters in Districts 1 and 2....”); id. at
319:12-14 (Cooper) (similar); see also, e.g., Wis. Legis. v. Wis. Elections Comm ’n,
595 U.S. 398, 400 n.1, 406 (2022) (reversing court-ordered remedial plan that splin-
tered Milwaukee to reduce every majority-minority district to almost exactly 50%
BVAP).

Addoh-Kondi 7-8. Mr. Fairfax’s illustrative plan is not evidence of racial pre-
dominance, including because Mr. Fairtax did not dispute his illustrative plan did
not prioritize core retention and docs not mirror the political makeup of the current
commission. Supra §999-100. Defendant’s CL 483-485.

Addoh-Kondi 9-i%. Plaintiffs’ observations about demographic changes just
before and after redistricting are not evidence of racial predominance. Plaintiffs omit
that the 2020 Census also showed that Districts 3, 4, and 5 were overpopulated. De-
fendant’s FF 166. Those districts, therefore, could not stay the same; it is thus little
surprise that the districts lost some Black population. Moreover, Black and white
populations are not uniformly dispersed throughout the county, as Mr. Fairfax

acknowledged; and yet, Mr. Fairfax did not undertake any analysis to determine
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whether precincts in Districts 3, 4, or 5 that were adjacent to existing Districts 1 and
2 had greater Black population than precincts at the outer edges of the county, which
would explain the disparate impact on populations moved (or not moved) in the En-
acted Plan. Supra §139. In all events, any such disparate impact is not evidence of
unconstitutional racial purpose. See Arlington Heights, 429 U.S. 266 n.15.

Nor is the comparison to Mr. Fairfax’s illustrative plan evidence of racial pre-
dominance. Supra 999-100; Defendant’s CL 483-485. Little different than Dr.
Imai’s error in Alexander, Plaintiffs’ failure to consider core retention means the
Court cannot rule out core retention as the explanaiion for differences between the
Enacted Plan and Mr. Fairfax’s proffered alternative. Alexander, 602 U.S. at 27.

Plaintiffs’ arguments about split municipalities are also not evidence of racial
predominance. For starters, those arguments rest on factual errors. Supra 4145. And
as Dr. Barber explained, the Enacted Plan does a reasonably good job of keeping
municipalities together, while acknowledging there are small pieces of municipali-
ties in different districts due to municipal annexation. Supra 9969, 86, 154; see DX31
at 9. But even then, there is no federal requirement that the Commission prioritize
keeping municipalities entirely whole, as Mr. Fairfax prioritized, over retaining con-
stituents, as the Enacted Plan prioritized. Supra 9133-135. Both are permissible

nonracial goals. See Alexander, 602 U.S. at 7. The role of the federal courts is not to
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choose whether one of those nonracial goals is preferrable over another; it is to
choose whether either explains districts more than race alone. /d.

Addoh-Kondi 11-13. Plaintiffs’ conclusion that precincts were split along ra-
cial lines and that precincts were moved for racial reasons in the Enacted Plan is a
conclusion based on racial demographics alone. Supra 4999-100 (detailing Mr. Fair-
fax’s race-alone analysis); see Defendant’s CL 480-482. That analysis falls short of
Plaintiffs demanding evidentiary burden. See, e.g., Alexander, 602 U.S. at 22 (re-
jecting district court’s reliance on demographic fact that “imany predominantly black
Charleston precincts were moved” from the chalicnged district). Plaintiffs have
failed to “untangle” possible nonracial explanations from racial ones. /d. at 7-8. In-
stead, Mr. Fairfax testified that nonraci2j explanations did not preclude his conclu-
sion that race predominated—alsc irreconcilable with Alexander. Supra §999-100,
251-262; see, e.g., supra 71.

Plaintiffs’ recitatiot of the resulting demographics of areas moved does not an-
swer Defendant’s exhaustive discussion of nonracial explanations of those changes.

Supra 99251-262; Defendant’s FF 208-381; Defendant’s CL 420-479.2° Addoh-

20 With respect to Plaintiffs’ assertion that “Commissioners themselves paid no attention to
municipal lines,” Addoh-Kondi CL 13, the evidence at trial showed that the county’s redistricting
plans have paid attention to minimizing the degree of municipal splits, even in areas where fol-
lowing municipal boundaries is difficult due to annexation. Supra 9465. As Mr. Fairfax testified,
even when a municipality is not kept whole in a district, bringing more of a municipality into fewer
districts is “something that map drawers try to do.” Tr.1 178:2-12 (Fairfax). The evidence showed
that the county’s redistricting plans have done so in Birmingham, Bessemer, and Homewood. See,
e.g., DX31 at 9, table 3; PX145 at 4; Tr.3 681:21-682:11 (Stephenson). Keeping most of

220



Case 2:23-cv-00443-MHH  Document 183  Filed 02/18/25 Page 229 of 236

Kondi Plaintiffs’ conclusions of law contain no district-by-district discussion and
fall well short of the required district-by-district showing. Ala. Legis. Black Caucus,
575 U.S. at 262; see Defendant’s CL 416-419. For additional discussion of Plaintiffs’
failure to make that district-by-district showing, see Defendant’s CL 456-479. There
is no “overwhelming evidence” that the 2021 Enacted Plan perpetuates any “racial
predominance in the 2013 plan.”

V. Relief Requested

298-300. For the foregoing reasons there is no basis to enjoin the use of the
2021 Enacted Plan and thus no need for further remedial proceedings.

301-317. Plaintiffs’ remedial arguments also gloss over elementary rules of
redistricting remedies.

First, racial gerrymandering claims are district-by-district, meaning the Court
cannot enjoin the use of a district as racially gerrymandered without a district-spe-
cific showing by Plainiifts. Ala. Legis. Black Caucus, 575 U.S. at 262. For the rea-
sons detailed in this response brief and Defendant’s Proposed Findings of Fact and
Conclusions of Law, Plaintiffs have failed to make that showing for any district.
Even had Plaintiffs shown race predominated in one district, that could not justify a

county-wide redraw of districts. See, e.g., Upham v. Seamon, 456 U.S. 37, 43 (1982)

Birmingham in Districts 1 and 2 and most of Bessemer and Homewood in Districts 2 and 3 is
“common” in redistricting. Tr.1 178:10-12 (Fairfax).
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(court’s “modifications of a state plan are limited to those necessary to cure any
constitutional or statutory defect”); Burns v. Richardson, 384 U.S. 73, 85 (1966)
(lawmakers’ “freedom of choice to devise substitutes for an apportionment plan
found unconstitutional, either as a whole or in part, should not be restricted beyond
the clear commands” of federal law); White v. Weiser, 412 U.S. 783, 796 (1973); see,
e.g., Covington, 585 U.S. at 978-79 (reversing district court’s redrawing of districts
not subject to racial gerrymandering finding). A finding of racial predominance does
not entitle Plaintiffs to an entirely new set of districts. The remedy must instead be
tailored to the problem found. See Ayotte v. Planned Parenthood of N. New England,
546 U.S. 320, 328-329 (2006).

Second, to the extent Plaintiffs’ arguments suggest that the Court can dictate
nonracial redistricting priorities, Plaintiffs are wrong. There is no basis for Plaintiffs’
suggestion that the Court could require the Commission to minimize municipal
splits?! or split VTDs. Federal courts do not dictate what nonracial criteria redistrict-
ing plans must follow. See Upham, 456 U.S. at 43; Burns, 384 U.S. at 85.

With respect to VTD splits specifically, any such criterion has the potential to
wreak havoc in Jefferson County and its administration of elections. The Commis-

sion has always redistricted based on precincts because the county administers

21 CL 309 is also inaccurate. Plaintiffs again list municipality splits in the Enacted Plan that
are not in fact split in the Enacted Plan. Supra q145.
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elections based on precincts. See, e.g., PX2 at 12 (amending Taylor consent decree
to conform to precinct lines). Because of slight differences between precinct bound-
aries and VTD boundaries throughout the county, redistricting based on VTDs could
place small numbers of individuals throughout the county into two districts, even
though they reside in and vote at the same county precinct. See, e.g., supra 4145
(identifying small population differences when experts examined the 2021 Enacted
Plan based on VTDs rather than precinct lines); see Tr.3 672:21-22 (Stephenson)
(stating the county “redistrict[s] at the precinct level”); Tr.1 17:19-25, 88:16-89:15
(identifying small differences at the margins between precinct and VTD boundaries).
Any remedial plan drawn to follow VTDs wouid thus require additional changes by
the county to conform that remedy to county precinct lines and would take substan-
tially more time to implement.

Third, as in any redistricting case, the Commission would have the first op-
portunity to revise disiricts in response to any opinion from this Court: “When a
federal court declares an existing apportionment scheme unconstitutional, it is there-
fore, appropriate, whenever practicable, to afford a reasonable opportunity for [law-
makers] to meet constitutional requirements by adopting a substitute measure rather
than for the federal court to devise and order into effect its own plan.” Wise v. Lip-
scomb, 437 U.S. 535, 540 (1978) (op. of White, J.). Contrary to Plaintiffs’ arguments,

any such legislative solution is not then put to its own beauty contest and compared
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against “alternative plans,” contra CL 317. Any new Commission-enacted plan “will
then be the governing law unless it, too, is challenged and found to violate the Con-
stitution.” Wise, 437 U.S. at 540.

Plaintiffs posit (CL 315) that “four weeks” is enough for a “reasonable oppor-
tunity” for the Commission to consider enacting an alternative district or districts.
Wise, 437 U.S. at 540. But that timeline is unlikely to offer sufficient time for “public
input” that Plaintiffs acknowledge is important should the Commission decide to
enact an alternative district or districts. CL 316. Any “reasonable opportunity” for
the Commission must both allow the Commission tuuie to redistrict and also account
for state notice requirements to facilitate that public input; it would take time for the
Commission to formulate alternative cisirict(s), and then state law would require
additional time for Commission meeting(s), a hearing, and two weeks for any pro-
posed map to be displayed for public viewing. Ala. Code §11-3-1.1(c). A reasonable
amount of time, should the Commission consider enacting an alternative district or
districts, would be 60 days. Should the Commission choose to forgo enacting alter-
native districts, the Commission would promptly advise the Court and the parties so
that any remaining proceedings could commence immediately.

Fourth, to the extent Plaintiffs’ arguments suggest that there is an “affirmative
obligation” in any remedy to consciously reduce the number of Black voters in dis-

tricts to the minimum degree necessary to comply with §2, those arguments are
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contrary to the Supreme Court’s admonition that the Constitution does not impose
any such “affirmative obligation.” Cromartie 11, 532 U.S. at 249. Pursuing that racial
goal in a redistricting remedy—that is, intentionally reducing the Black population
of districts to the minimum degree necessary to comply with §2—poses its own con-
stitutional harms. See, e.g., Wis. Legis., 595 U.S. at 400 n.1, 406 (reversing court-
ordered remedial plan reducing every majority-minority district to almost exactly
50% BVAP). A remedial redistricting plan can comply with §2 without making any
racial considerations, just as the legislative process can result in a §2-compliant plan
without ever thinking of race. See, e.g., Tr.1 185:8-17; see Allen, 599 U.S. at 31-33
(rejecting that race predominated in §2 illustrative plan). The Constitution prohibits
racial predominance in a remedy, no less than it prohibits racial predominance in
legislatively drawn plans. See Wis. Legis., 595 U.S. at 406.

Finally, with respect ta iiming, federal courts cannot change election rules too
close to election dead'ines. See Purcell v. Gonzalez, 549 U.S. 1 (20006); see, e.g.,
Merrill v. Milligan, 142 S. Ct. 879 (2022) (staying district court’s redistricting in-
junction); id. at 880-81 (Kavanaugh, J., concurring). Here, the Commission’s next
primary elections occur on May 26, 2026, and the next general elections on Novem-
ber 3, 2026, but there are relevant election deadlines before then. Candidates must
live in their districts for at least one year beginning on November 3, 2025, and can-

didates must submit the required qualifying paperwork in later January. See Ala.
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Code §45-37-72(d); §17-13-5(a). Given those pre-election deadlines, any remedial

proceedings in this case could and should move swiftly, allowing any remedy to be

in place “well before the 2026 Commission election.” Doc. 54 at 29.

For the foregoing reasons and those in Defendant’s Proposed Findings of Fact
and Conclusions of Law, judgment should be entered for the Jefferson County Com-
mission. The case Plaintiffs have brought does not meet the bar set in Alexander or
the racial gerrymandering cases that came before A/exarnder. There is no evidence

sufficient to establish that the commission allowed race to predominate in the 2021

Enacted Plan.
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