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FINDINGS OF FACT 

I. Findings of Fact Part I: The Parties  

A. McClure Plaintiffs 

1. Plaintiff Cara McClure is Black and is a lawfully registered Alabama voter 

residing in Birmingham, Alabama in Jefferson County Commission District 2. 1/13 

Tr. 201:1-14 (McClure). Between January 2020 and December 2022, Ms. McClure 

resided in Commission District 3. Doc. 168 at ¶ 1 (First Joint Stipulation of Facts); 

see 1/13 Tr. 212:21–213:3 (McClure).  

2. Plaintiff Greater Birmingham Ministries (“GBM”) is a multi-racial, multi-

faith, 501(c)(3) non-profit organization dedicated to social services, community 

building, and political participation in Jefferson County and across the state of 

Alabama. 1/14 Tr. 463:24-25 (Douglas); id. 462:18-20. GBM was founded in 1969 

by Black and white lay people and clergy in response to the challenges posed by 

Civil Rights movement. 1/14 Tr. 464:3-9. 

3. GBM has organizational and individual members. 1/14 Tr. 464:17–465:17 

(Douglas). Its individual members include lawfully registered Black voters who live 

in Districts 1, 2, 3, and 4. 1/14 Tr. 467:3-18; Doc. 168 at ¶ 3. 
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4. Mr. Scott Douglas is the Executive Director of GBM. He is Black and is a 

lawfully registered voter residing in Jefferson County Commission District 1. 1/14 

Tr. 461:20–462:16 (Douglas); Doc. 168 at ¶ 2.   

5. Plaintiff Alabama State Conference of the National Association for the 

Advancement of Colored People (“Alabama NAACP”) is the state conference of the 

National Association for the Advancement of Colored People, Inc. 1/14 Tr. 433:20-

434:4 (Simelton). The Alabama NAACP is a civil rights organization, id. at 434:1, 

whose mission is to ensure that citizens’ civil, human, and voting rights are being 

protected and to ensure any rights violations are corrected, id. at 435:19–436:1.  

6. The Alabama NAACP is comprised of all branches and units of the National 

Association for the Advancement of Colored People in Alabama, including the 

Metro Birmingham NAACP. 1/14 Tr. 434:18–435:12 (Simelton). The Alabama 

NAACP is a membership organization, and everyone who is a member of a local 

branch or unit within the State of Alabama, including the Metro Birmingham Branch, 

is also a member of the Alabama NAACP. 1/14 Tr. 435:2-12 (Simelton).  

7. Plaintiff Metro Birmingham NAACP is a branch of the Alabama NAACP 

operating in Birmingham and the Greater Birmingham area. 1/14 Tr. 434:18–435:12 

(Simelton). 
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8. Ms. Dorothea Crosby, President of the Metro Birmingham NAACP, is Black 

and is a lawfully registered voter residing in Jefferson County Commission District 

1. Doc. 168 at ¶ 4.  

9. The Metro Birmingham NAACP has identified members who are Black 

registered voters in Jefferson County Commission Districts 1, 2, 3, 4, and 5. Doc. 

168 at ¶ 5; see 1/14 Tr. 459:7-10 (Simelton). 

B. Addoh-Kondi Plaintiffs 

10. Plaintiff Alexis Addoh-Kondi is a lawfully registered Black voter residing in 

Jefferson County Commission District 1 since 2020. Doc. 168 at ¶ 6. 

11. Plaintiff Julia Juarez is a lawfully registered white voter residing in Jefferson 

County since 2020. Doc. 168 at ¶ 7. 

12. Plaintiff Cynthia Bonner is a lawfully registered Black voter residing in 

Jefferson County Commission District 4 since 2020. Doc. 168 at ¶ 8. 

13. Plaintiff Ja’Nelle Brown is a lawfully registered Black voter residing in 

Jefferson County Commission District 3 since 2020. Doc. 168 at ¶ 9. 

14. Plaintiff Charles Long is a lawfully registered white voter residing in Jefferson 

County Commission District 5 since 2020. Doc. 168 at ¶ 10. 

15. Plaintiff Eric Hall is a lawfully registered Black voter residing in Jefferson 

County Commission District 1 since 2020. 1/14 Tr. 516:22-24 (Hall); Doc. 168 at ¶ 

11.  
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16. Plaintiff Michael Hansen is a lawfully registered white voter currently 

residing in Jefferson County since 2020. He currently resides in Jefferson County 

Commission District 1. Doc. 168 at ¶ 12. 

17. Plaintiff William Muhammed is a lawfully registered Black voter residing in 

Jefferson County Commission District 1 since 2020. Doc. 168 at ¶ 13. 

18. Plaintiff Tammie Smith is a lawfully registered Black voter residing in 

Jefferson County Commission District 1 since 2020. Doc. 168 at ¶ 14. 

19. Plaintiff Fred Lee Randall is a lawfully registered Black voter residing in 

Jefferson County Commission District 2 since 2020. Doc. 168 at ¶ 15. 

20. Plaintiff Robert Walker is a lawfully registered Black voter residing in 

Jefferson County Commission District 1 since 2020. Doc. 168 at ¶ 16. 

C. Defendant Jefferson County Commission  

21. Defendant Jefferson County Commission (“Commission”) is the governing 

body of Jefferson County, Alabama. Ala. Code § 45-37-72(b).  

22. Since 1985, the County Commission has been comprised of five 

commissioners, each elected from single-member districts for four-year terms. Ala. 

Code § 45-37-72(a)-(b); Ala. Code § 11-3-1(c). Pursuant to its duties under Ala. 

Code § 11-3-1.1(a), the Commission developed, drew, and enacted the 2021 Enacted 

Plan following the release of the 2020 decennial census.  
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23. During the Commission’s 2021 redistricting process, the Commission was 

composed of:  

i. James A. (“Jimmie”) Stephens, president of the Commission and 

Commissioner for District 3; 

ii. T. Joe Knight, president pro tempore of the Commission and 

Commissioner for District 4;  

iii. Lashunda Scales, Commissioner for District 1; 

iv. Sheila Tyson, Commissioner for District 2; and 

v. Steve Ammons, Commissioner for District 5. In 2023, Mr. Ammons 

resigned from the Commission. In a special election in June 2023, Mike 

Bolin was elected Commissioner for District 5.  

II. Findings of Fact Part II: The Racial Gerrymandering Challenge to the 

Enacted Plan 

A. Historical Background 

24. The Commission was established in the 1930s to govern Jefferson County 

through three members elected at-large, for four-year terms. PX01 at 2.  

25. On July 2, 1984, Michael Taylor, Willie L. Allen, and Anita Smith sued the 

Jefferson County Commission, the three County Commissioners, the Probate Judge 

of Jefferson County, and the Alabama Secretary of State. Michael Taylor et al. v. 

Jefferson County Commission et al., CV 84-C-1730-S (N.D. Ala. 1984). The 

plaintiffs alleged that the Commission’s at-large structure discriminated against them 
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based on race and diluted minority voting power in violation of Section 2 of the 

Voting Rights Act (“VRA”) and the Fourteenth and Fifteenth Amendments to the 

United States Constitution. Id. Between the time the Commission was established in 

1931 and 1984, no Black person had ever been elected to the Commission, even 

though Black candidates had run for office and Black residents comprised 

approximately one-third of the County’s total population by the 1980s. Id.; PX02 at 

2.  

26. The federal district court in Taylor entered a consent decree on August 17, 

1985 (amended October 31, 1985), which according to an explanatory letter from 

the Commission to the United States Justice Department (“DOJ”) pursuant to 

Section 5 of the VRA, abolished Jefferson County’s at-large election of County 

commissioners and created five single member districts, two of which were 

majority-Black districts, Commission Districts (“CDs”) 1 and 2. PX01; PX02. 

27. The Parties in Taylor submitted a Joint Statement of Principal Facts that 

included the history and then present circumstances of racial discrimination across 

all aspects of life in Jefferson County which touched on the ability of Black people 

to participate in the political process and demonstrated the existence of racially 

polarized voting (“RPV”) in elections which resulted in the defeat of Black preferred 

candidates in Jefferson County. CX02, ¶¶ 1-13; 111-131 
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28. The consent decree entered pursuant to these findings specifies only that the 

Commission’s districting plan had to change to five single member districts. PX01; 

PX02. The decree required no explicit racial targets in CDs 1 and 2, but rather, 

appended a plan where the Black population was over 65% in two of those districts. 

PX01; PX02.  

29. In Section 5 preclearance decisions and Section 2 redistricting lawsuits in the 

1980s, parties often relied on the so-called “65% rule,” whereby map-drawers 

creating majority-Black districts would aim for a 65% Black population instead of a 

mere majority. The reasoning was that an additional 5% Black population beyond a 

bare 50% majority was needed to account for the fact that the Black population 

included more under-18 persons than the white population; another 5% was added 

to account for lower voter registration rates among Black voters; and another 5% to 

account for lower turnout among Black voters. 1/13 Tr. 241:6-19 (Cooper); 1/13 Tr. 

29:16–30:3 (Fairfax).  That rule started to fall away in the 1990s, 1/13Tr. 247:6-8 

(Cooper), and has no applicability to present day Jefferson County, 1/13Tr. 241:20-

21 (Cooper). This is because the presumptions about Black voter turnout, voter 

registration, and voting age population underlying the 65% rule clearly do not apply. 

The Census now provides data that excludes population under 18 (voting age 

population or “VAP”), and mapmakers can use statistical analyses to make much 
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more accurate predictions about the population needed to provide Black voters an 

opportunity to elect. Infra FOF § II.G. 

30. In the first single-member district plan adopted as a result of the Taylor 

consent decree, the 1985 Plan, the total population of District 1 was 65.6% Black 

and the total population of District 2 was 66.8% Black. PX02 at 2. Both majority 

Black commission districts were configured to adhere to the 65% standard. 1/13 Tr. 

241:3-19 (Cooper).  

31. Even in the 1980s, the 65% rule was “overkill” when trying to create a 

majority-Black district for Jefferson County because the additional 5% for lower 

voter registration and for a younger Black population were not necessary. 1/13 Tr. 

246:11-21 (Cooper). In Jefferson County in 1984, “a larger portion of the Voting Age 

Population [was] registered to vote among [B]lacks than among whites.” CX02 

(Joint Statement of Principal Facts at ¶18); 1/13 Tr. 244:21-23 (Cooper). The Black 

VAP at the time was only 3-percentage points less than the total Black population, 

and only a larger differential would have required the 65% rule for Black voters to 

elect a candidate of choice. Id. (Joint Statement of Principal Facts at ¶19); 1/13 Tr. 

246:11-18 (Cooper).  

i. 1990 Redistricting in Jefferson County 

32. In 1993, in accordance with Ala. Code 1975 § 11-2-1.1, the Commission 

revised the Commission district boundaries. PX03 at 110. 
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33. At the time of the 1990 U.S. Census, the Black population in Jefferson County 

was 35%. 

34. Per the 1990 Census, CD 1’s total population was 110,084 and was 72.58% 

Black, CD 2’s total population was 122,225 and was 80.40% Black, CD 3’s total 

population was 131,711 and was 22.89% Black, CD 4’s total population was 147,664 

and was 7.48% Black, and CD 5’s total population was 139,781 and was 10.74% 

Black. PX03 at 109.  

35. The 1990 Census showed that CDs 1 and 2 were 15.52% and 6.2% below 

ideal population respectively. PX03 at 2. CDs 3, 4, and 5 were 1.13%, 13.32% and 

7.27% above the ideal population respectively. Id. After the Commission revised the 

boundaries of the five districts, CD 1’s population was 126,847 and was 73.25% 

Black, CD 2’s population was 132,635 and 69.93% Black, CD 3’s population was 

130,166 and 21.22% Black, CD 4’s population was 132, 792 and 6.05% Black, and 

CD 5’s population was 129,056 and 6.34% Black. PX03 at 110.  

36. In its submission under Section 5 to the DOJ, the Commission stated that its 

proposed electoral district changes brought “each district close to the ideal district 

population, without significantly changing the ratio of [B]lack and white population 

within the districts.” PX03 at 2. The Commission stated that the changes it undertook 

would equalize population “without significantly altering the racial ratios,” within 

the districts. PX03 at 3. 

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 12 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

10 

37. In that submission to the DOJ, the Commission did not include any analysis 

suggesting the need to maintain 65% Black population levels in CDs 1 and 2, such 

as an RPV analysis or an assessment of Black voter registration and turnout. PX03. 

ii. 2000 Redistricting in Jefferson County 

38. At the time of the 2000 U.S. Census, Jefferson County had a total population 

of 662,047. PX06 at MCC01162. 

39. The Black population of the County increased from 35% of the population to 

39%. Id.at MCC01162-64. 

40. Based on the 2000 Census, the districts established in 1993 were no longer 

equally populated. Id. at MCC01162. CDs 1 and 2 were 17.08% and 9.12% below 

ideal population respectively, while CDs 3, 4, and 5 were overpopulated by 7.70%, 

9.81%, and 8.69% respectively. Id. at MCC01167. Black individuals comprised 

82.13% of CD 1 and 76.70% of CD 2. Id.  

41. In 2001, the Commission enacted a new districting plan. Id. at MCC01162. In 

the Commission’s submission under Section 5 to the DOJ, it explained that the new 

plan was drawn “again with two districts containing African American majorities in 

excess of 65%.” Id. at MCC01164-67.  In 2001, for the first time, the Commission 

reported VAP statistics. Id. at MCC01198- Id. at MCC01201. 
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42. Under the 2001 adopted plan, the Black population in CDs 1 and 2 were 

increased to 78.00% and 73.45%, Id. at MCC01167, with BVAPs of 74.89% and 

68.78% respectively. Id. 

43. The Commission’s Section 5 submission also stated that to re-arrange 

boundaries to comply with the equal population requirement, Districts 1 and 2 were 

“expanded somewhat outward, as compared with their previous versions.” Id. at 

MCC01168. The Commission declared that these changes would “bring each district 

close to the ideal district population without significantly changing the ratio of 

[B]lack and white population within the districts.” Id at MCC01167. 

44. The Commission did not submit an RPV analysis or an assessment of Black 

voter registration and turnout with the 2001 Section 5 submission. PX06. 

45. Following the 2001 redistricting, a lawsuit was filed asserting that the new 

district lines diluted the voting strength of Black voters in the County in violation of 

Section 2 of the VRA. Knott v. Jefferson Cnty. Comm’n, No. 2:02-cv-00030-MHT 

(N.D. Ala. 2002). The case was brought by a Commissioner, and some of the dispute 

centered around the placement of a popular political candidate. PX04 at 198. The 

case was dismissed following the Commission’s adoption, on December 23, 2003, 

of a plan that made adjustments to three voting boxes affecting approximately 10,000 

people in three of the five districts. PX04 at 9, 10-13; id. at 197-98. 
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46. The December 2003 adjustments did not affect CD1. With respect to CD 2, 

the Commission stated in its Section 5 submission that “[t]he alteration of the 

boundaries of District 2 ha[d] no significant effect on the racial make-up of District 

2” and that each of CDs 1 and 2 retained “majority [B]lack populations in excess of 

65% under both the 2001 plan and after the December 2003 adjustments.” PX04 at 

5. 

47. The County did not submit an RPV analysis or an assessment of Black voter 

registration and turnout with the 2003 Section 5 submission. PX04. 

iii. 2010 Redistricting in Jefferson County 

48. Following the 2010 U.S. Census, the population of Jefferson County was 

658,466. PX05 at MCC02552. 

49. The proportion of the County’s Black population increased between 2000 and 

2010 from 39% to 41%. Id. at 1075. 

50. Based on the 2010 Census, CDs 1 and 2 were underpopulated by 12.20% and 

9.25%, while CDs 3, 4, and 5 were overpopulated by 7.50%, 8.07%, and 5.90% 

respectively. Id. at MCC02557. 

51. Again in its submission to the DOJ under Section 5, the Commission stated 

the new redistricting plan had “two of [the] districts containing African-American 

majorities in excess of 65%.” Id at MCC02553. The Commission asserted it made 

changes to the districts to “bring each district close to the ideal district population 
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without significantly changing the ratio of [B]lack and white population within the 

districts.” Id at MCC02557. It described the boundary changes as follows: “[Districts 

1 and 2] were expanded somewhat outward, as compared with their previous 

boundaries. District 1 expanded westward to include large parts of the Forestdale 

area, and the City of Midfield. District 1’s northern boundary also moved somewhat 

to the northeast and took in parts of Center Point and East Birmingham. District 2 

moved north and south further. It gave up Midfield and moved into central 

Birmingham and to the south taking in parts of Homewood.” Id at MCC02558.   

52. The Commission’s submission also stated that “[t]he 2013 plan has two 

[B]lack majority districts, just like the 1993 and 2001 plans,” each “in excess of 

65%.” Id.. In the 2013 plan, CD 1’s population was 76.14% Black and CD 2’s 

population was 73.39% Black. Id. 

53. The Commission did not conduct, consider, or submit an RPV analysis or an 

assessment of Black voter registration and turnout in adopting the 2013 plan. PX05; 

1/15 Tr. 720:2-4 (Stephenson).  

54. Mr. Stephenson admitted, on cross-examination at trial, that during the 2013 

redistricting, one of the Black commissioners, George Bowman, strongly objected 

to the plan that the Commission adopted.  1/15 Tr. 714:10-13 (Stephenson); 1/15 Tr. 

717:5-17 (Stephenson). He also acknowledged that Commissioner Bowman had 

introduced an alternative plan that Commissioner Bowman believed would be fairer 
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to the community. 1/15 Tr. 714:14-18 (Stephenson). Mr. Stephenson also admitted 

that Commissioner Bowman voted against the plan that the Commission adopted in 

2013. 1/15 Tr. 714:10-13 (Stephenson). 

55. Two of the Commissioners who adopted the plan at issue in 2021, 

Commissioner Knight and Commissioner Stephens, were also on the Commission 

in 2013 and in the meeting where the 2013 plan was discussed and eventually 

adopted. 1/15 Tr. 712:16-25 (Stephenson). 

56. The Section 5 submission did not mention the substance of Commissioner 

Bowman’s objections or the alternative plan that he had submitted. PX144. 

57. Less than two months later, the Supreme Court’s ruling in Shelby County v. 

Holder, 570 U.S. 529 (2013), rendered Section 5 of the VRA inoperable. See id. at 

550, 557. As a result, the Commission did not submit any other Section 5 

preclearance letters.  

B. Contemporary Statements and Process Leading to 2021 Enacted Plan  

58. The Commission adopted the Enacted Plan at issue in this case following the 

release of the 2020 U.S. Census data.  

59. The 2020 Census revealed that the population of Jefferson County was 

674,721, an increase of 2.2% or 16,255 persons, from 2010, when the population 

was 658,466. PX12; 1/13 Tr. 233:9-12 (Cooper). 
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60. Between 2010 and 2020, Jefferson County’s non-Hispanic white population 

decreased while the Black and Latino populations increased. 1/13 Tr. 233:13—234:2 

(Cooper). 

2010 to 2020 Census Population by Race and Ethnicity 

All Ages 2010 % of Total 

Pop. 

2020 % of Total 

Pop. 

Pop. 

Change 

2010-2020 

Total 

Population 

658,460 100.00% 674,721 100.00% 16,255 

NH white 340,213 51.67% 324,252 48.06% -15,961 

Total 

Minority 

Population 

318, 253 48.33% 350,469 51.94% 32,216 

Latino 25,488 3.87% 34,856 5.17% 9,368 

Any Part 

Black 

280,083 42.54% 289,515 42.91% 9,432 

  

PX32; see 1/13 Tr. 233:9–234:8 (Cooper). 

 

61. According to the 2020 Census, Jefferson County’s voting age population was 

50.42% non-Hispanic white, 41.46% Black, and 4.29% Latino.  1/13 Tr. 235:17-25 

(Cooper); PX33. 

62. To achieve absolute population equality, each of the five Commission 

Districts would need 134,944 people. PX12 at 3. According to Mr. Stephenson, the 

Commission used a plus or minus 1 percent population variance “because the 

software” allowed this level of population accuracy. 1/15 Tr. 660:7-10 (Stephenson). 
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63. At the time of the 2020 Census, as in every previous redistricting cycle, 

Districts 1 and 2 were underpopulated, and Districts 3, 4, and 5 were overpopulated. 

PX12 at 6. 

64. To achieve the target population for each district, the Commission sought to 

add 12,255 people to District 1, add 13,572 people to District 2, remove 7,832 people 

from District 3, remove 7,167 people from District 4 and remove 10,829 people, 

from District 5. PX12 at 7. 

65. The Commissioners exercised legislative privilege and declined to provide 

testimony on their role or motivations in the redistricting process. PX08; PX09. 

Defendant, however, sought to provide testimony by Mr. Stephenson regarding the 

process. Mr. Stephenson explicitly disclaimed that any portion of his testimony 

reflects non-public conversations with Commissioners or their staff. 1/15 Tr. 

648:22–649:3; 726:22-25 (Stephenson). As a result, while the Court can credit his 

description of the mechanics of the redistricting process at a high level, it cannot 

give substantial weight to any proffered explanations of the reasons for the 

Commission’s changes to the district lines. For example, he offered little helpful 

testimony about specific precinct movements, insofar as his testimony reflected only 

his personal observations about various areas of the County, and did not purport to 

say anything about whether those observations reflected or aligned with the 

Commissioners’ views or motivations. 1/15 Tr. 648:22–649:3 (Stephenson); 1/15 Tr. 
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683:2-12 (Stephenson); 1/15 Tr. 683:24–684:4 (Stephenson) 1/15 Tr. 686:24–687:3 

(Stephenson). 1 

66. The Commission did not have anyone conduct a VRA analysis when 

redistricting nor did not it reach out for legal assistance. 1/15 Tr. 707:19-22 

(Stephenson). 

67. The Commission sought to adopt a least-change approach to redistricting, 

meaning they made as few changes as possible to the existing 2013 district lines. 

1/15 Tr. 719:9-11 (Stephenson). 

68. Although Mr. Stephenson stated that the Commission did not consider voting 

tabulation districts (“VTDs”) in drawing the 2021 plan, 1/15 Tr. 672:21-22 

(Stephenson), Mr. Fairfax testified that Jefferson County’s 2020 precincts “matched 

up pretty much exactly” to the 2020 VTDs provided by the Census Bureau. 1/13 Tr. 

17:4-25 (Fairfax). 

 
 

1 The Court has noted that Mr. Stephenson’s testimony regarding the redistricting process was 

inconsistent with public comments from Commissioner Scales and Commissioner Tyson. (Doc. 

164, pp. 22-23). Furthermore, the Court has taken notice of Mr. Stephenson’s vacillating testimony 

regarding the role commissioners played in developing alternative redistricting maps. (Doc. 164, 

pp. 22-23). Mr. Stephenson’s testimony at trial continued to diverge with public comments made 

by Commissioners regarding the redistricting process. 1/15 Tr. 702:23–703:14 (Stephenson); 

DX10 at 31:2-16. As noted above, the Court does not credit his testimony regarding the intent 

behind specific precinct movements reflected in the Enacted Plan’s district boundaries, as he 

disclaimed knowledge of the Commissioners’ motivations and insisted that the Commissioners 

alone were responsible for drawing the Enacted Plan. 1/15 Tr. 686:24-687:3 (Court); 1/15 Tr. 

702:14-18 (Stephenson); 1/15 Tr. 703:5-14 (Stephenson). 
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69. The Commission followed the same procedure drawing the 2021 plan that it 

did in drawing the 2013 plan. 1/15 Tr. 719:18-21 (Stephenson). Again, the 

Commission did not attempt to avoid splitting municipalities in the Enacted Plan, 

1/15 Tr. 705:12-24 (Stephenson). 

70. Like in previous redistricting cycles, the Commission used racial and ethnic 

data in redistricting, but not political data such as party affiliation or elections data. 

1/15 Tr. 705:1-8 (Stephenson). Alabama’s voter registration file does not include a 

voter’s political party affiliation. 1/15 Tr. 704:14-17, 705:6-8 (Stephenson). It does 

include the race of each voter. 1/15 Tr. 705:1-5 (Stephenson). MapInfo, the software 

used by the Commission in drawing the Enacted Plan, includes racial data, but does 

not show political party affiliation or elections data. 1/15 Tr. 704:9-21; 705:1-8 

(Stephenson). The Commission used the MapInfo software in redistricting in both 

2013 and 2021. 1/15 Tr. 710:17-19 (Stephenson).  

71. Like in 2013, the Commission did not attempt to determine if lower BVAPs 

in CDs 1 and 2 would comply with the VRA. 1/15 Tr. 708:2-8 (Stephenson).  

72. The process that led to the Enacted Plan presented little meaningful 

opportunity for public input. There were only two public meetings about the 

proposed plans, and the public was not able to comment at the first one—the October 

5, 2021, work session at which Commissioners voted to advance three proposed 

plans – Plans 1, 2, and 3. 1/15 Tr. 698:23–699:9 (Stephenson). 
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73. At the Commission’s October 5, 2021, work session, Mr. Stephenson 

presented the Commission’s three proposed plans. DX06. At the October 5 work 

session, the Commission voted to conduct a public hearing on November 4, 2021, 

and to make the proposed maps available for public inspection during the two-week 

period preceding the November 4 hearing. DX07 at 36-37, 41-42. 

74. Commissioner Scales stated that her office was not involved in the preparation 

of Plan 1 which became the Enacted Plan. DX10 at 31:2-16. 

75. Commissioners Jimmie Stephens and Joe Knight, two of the five 

Commissioners who served on the Commission during the 2021 redistricting, were 

on the Commission in 2013 and participated in the redistricting process. 1/15 Tr. 

712:16-25 (Stephenson). Commissioner Stephens served as President of the 

Commission during the redistricting process and presided over the November 4, 

2021, meeting at which the Commission adopted the Enacted Plan. DX10. 

Commissioner Knight articulated the Commission’s desire to maintain the lines 

adopted in 2013. DX10 at 44:14–45:10. Both Commissioners Stephens and Knight 

ultimately voted to adopt the Enacted Plan.  

76. Public comments from CD 1 Commissioner Scales and CD 2 Commissioner 

Tyson just before and immediately after the vote to adopt Plan 1, the Enacted Plan, 

are inconsistent with Mr. Stephenson’s memory of the redistricting process. For 

example, Mr. Stephenson testified that he met with all of the Commissioners about 

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 22 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

20 

all three plans and that the plans were their plans. 1/15 Tr. 702:23–703:14 

(Stephenson). Commissioner Scales, by contrast, minimized her role in developing 

the plans, characterizing suggestions that she or her staff played a significant role as 

“misinformation.” DX10 at 31:2-16. 

77. Commissioner Tyson stated that she drew Plan 1. DX10 at 39:12-25.  

78. Immediately before the Commissioners voted to select Plan 1 at the public 

hearing, Commissioner Scales commented publicly on the role that race played in 

the redistricting process. Commissioner Scales remarked: “We speak of Democratic 

versus Republican. You figure out what that looks like.” DX10 at 31:21-22.  

79. On November 4, 2021, the Commission voted to adopt the Enacted Plan 

(proposed Plan 1). PX17. 

80. After the Commissioners voted, Commissioner Tyson commented publicly on 

the role that race played in the redistricting process, noting several areas she pulled 

into her district, like Rosedale, Oxmoor, and a portion of Bessemer were 

overwhelmingly Black. DX10 at 39:18-20; 40:10-12; 40:15-19. While at times she 

discussed purported political affiliation, she linked it to race. DX10 at 39:19-20; 

40:15-19. 

81. Immediately after discussing the areas added to her district and their Black 

population percentages, Commissioner Tyson stated that, in assessing the areas she 

added to her district, she knew their makeup because she visited the areas and 
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“looked at the folks in the[ir] face.” She continued: “And I know what I’m getting.” 

DX10 at 40:21-23. 

82. Mr. Scott Douglas, who testified that he was at the November 4, 2021, 

meeting, recalled Commissioner Tyson discussing looking people in the face. 1/14 

Tr. 487:5-7. He explained that it was clear to him that Commissioner Tyson was 

referring to race. 1/14 Tr. 487:8-10.2 

83. Mr. Douglas also recalled conversations at the hearing about the Rosedale 

neighborhood. He explained that these discussions caught his attention because he 

knows the neighborhood well through his work with GBM. 1/14 Tr. 486:1-20 

(Douglas). He explained that, in observing the map at that meeting, he noticed that 

Rosedale was captured by “a bump on the lines that stood out.” 1/14 Tr. 486:19-23. 

Rosedale is a neighborhood that Commissioner Tyson discussed at the meeting, 

referring to it as 99.2% Black community that she “pulled” into her district. DX10 

at 39:18-20. This exemplifies how, while choosing to preserve district cores, the 

 
 

2 The Court credits Scott Douglas’s full testimony, including on demographic changes in 

Jefferson County, the 2021 redistricting process, and the remedies ordered in Milligan v. Allen 

and Jones v. Jefferson County Board of Education. Mr. Douglas’s testimony was helpful to the 

Court, and he was highly credible in his demeanor and in the content of his testimony.  It was 

apparent that, through his personal history living in Jefferson County and due to his work with 

GBM, Mr. Douglas has developed a deep knowledge of the County and its communities, 

including its demographic shifts.   
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Commission also made granular race-based decisions when deciding what areas to 

include or exclude. 

84. Commissioners Ammons, Knight, Tyson, and Stephens voted in favor of the 

Enacted Plan. Commissioner Scales voted against the Enacted Plan. DX10 at 35:11-

21. 

85. The Enacted Plan maintains most of the population from each of the districts 

in the 2013 District map. CDs 1 and 2 retained approximately 90% of their 2013 

populations, and CDs 3, 4, and 5 maintained almost all of their population from the 

2013 plan. DX31 at 7 tbl.1. The Enacted Plan maintains the same general racial 

composition of the maps enacted by the Commission since the 1990 Census. PX06 

at 42-43, 44-45; PX4 at 191-92; PX53. 

86. The Enacted Plan splits the city of Birmingham five ways, with a portion of 

the city in each district. DX31 at 9 tbl.3.   

87. The Enacted Plan’s percentage of Any Part Black population of all ages was 

78.27% in CD1, 66.18% in CD2, 27.29% in CD3, 28.45% in CD4, and 14.15% in 

CD5. 1/13 Tr. 237:5-15 (Cooper). PX47. 
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PX47. 

88. The Enacted Plan’s percentage of the Black Voting Age Population was 

76.34% in CD1, 64.11% in CD2, 25.80% in CD3, 25.74% in CD4, and 13.99% in 

CD5. 1/13 Tr. 237:22–238:6 (Cooper); PX35.  
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PX35. 

89. Shortly after the Enacted Plan was adopted, Commissioner Tyson told Mr. 

Benard Simelton that she was forced to accept the Commission lines as they were 

drawn, and that the Enacted was forced on her by the other Commissioners. 1/14 Tr. 

Tr. 445:4-17 (Simelton).  She conveyed that the other Commissioners would not 

entertain any plans that differed substantially from what they had come up with in 

their redistricting plan, and that she was given little opportunity for input. 1/14 Tr. 

445:4-17; 446:20-447:2 (Simelton). Commissioner Tyson shared with Mr. Simelton 

her belief that her district was oversaturated with more African Americans than she 

needed to be elected. 1/14 Tr. 447:3-8 (Simelton). 

90. At trial, Mr. Simelton also recounted a second conversation with 

Commissioner Tyson where Commissioner Tyson said she was forced to accept the 
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district population that was given to her and that she was unhappy with the plan. 

1/14 Tr. 445:4–447:8 (Simelton).3 

91. Mr. Eric Hall recounted a similar meeting with Commissioner Tyson 

following the adoption of the Enacted Plan. 1/15 Tr. 519:20–522:5 (Hall). 

Commissioner Tyson instructed Mr. Hall to contact Judge U.W. Clemon, an attorney 

for the Addoh-Kondi Plaintiffs, to help ensure that “we had a fair process in Jefferson 

County.” Id. at 522:1-5 (Hall). 

92. While the Commission complied with its statutory obligations to advertise the 

November 4, 2021, public hearing following the October 5, 2021, meeting, it did 

only the minimum required by law. Public notice was given only in the Alabama 

Messenger. Mr. Stephenson testified that he did not know whether the Alabama 

Messenger is available online. 1/15 Tr. 700:3-7 (Stephenson). The Court is aware 

that the Alabama Messenger is not available online. Other than a Twitter post less 

than 24 hours before the hearing, the meeting was not advertised on any social 

media. 1/15 Tr. 700:8-11 (Stephenson).  

93. The notice in the Alabama Messenger provided the time, date and location of 

the meeting, but did not include any images of the proposed maps. The only way the 

 
 

3 The Court credits Mr. Simelton’s testimony about his conversations with Commissioner Sheila 

Tyson regarding the 2021 redistricting and Enacted Plan. 1/14 Tr. 444:20-24 (Simelton). Mr. 

Simelton appeared entirely credible in describing these conversations, and his testimony was 

unrebutted. 
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public could view the proposed maps after they were first identified in the October 

5, 2021, meeting was to come in person to the Board of Registrars’ office. 1/15 Tr. 

700:16-22 (Stephenson). 

94. Ms. Cara McClure testified that she was not aware of the meeting or process 

until after the Commission approved the Enacted Plan. 1/13 Tr. 213:4-8 (McClure).  

95. Similarly, Mr. Eric Hall explained that he did not attend any of the public 

hearings hosted by the Commission prior to the 2021 map being enacted because he 

was not aware of them. 1/15 Tr. 519:14-19 (Hall). Both Ms. McClure and Mr. Hall 

are community leaders who are engaged with public policy and advocacy. The fact 

that neither was aware of the Commission’s redistricting meeting supports the 

finding that the 2021 redistricting process was not transparent to the public. 

C. The Bench Trial 

97. The Court held a four-day bench trial from January 13, 2025, to January 16, 

2025. It heard testimony from five fact witnesses (Ms. Cara McClure, Mr. Benard 

Simelton, Mr. Scott Douglas, and Mr. Eric Hall for the Plaintiffs, and Mr. Barry 

Stephenson for the Defendant) and five expert witnesses (Mr. Anthony Fairfax, Mr. 

William Cooper, Dr. Baodong Liu, and Dr. Cory McCartan for the Plaintiffs, and Dr. 

Michael Barber for the Defendant). 
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i. Anthony Fairfax 

98. The Court accepted Mr. Anthony Fairfax as an expert in redistricting 

demographics and map drawing. 1/13 Tr. 16:5-9 (Fairfax). Mr. Fairfax is a 

demographic and mapping consultant and CEO of Census Channel LLC. PX131 at 

3. Mr. Fairfax’s reports and reports’ appendices were admitted as PX131–134. 1/13 

Tr.13:1-14 (Fairfax). Mr. Fairfax holds a B.S. in Electrical Engineering from Virginia 

Tech and a Masters in Geospatial Information Science and Technology from North 

Carolina State University. PX131 at 3. Mr. Fairfax has worked on redistricting 

matters for thirty years and has developed nearly 1000 redistricting plans during the 

last four decennial redistricting cycles. 1/13 Tr. 14:14–15:22 (Fairfax). He has 

testified in approximately eleven redistricting cases. 1/13 Tr. 15:23-25 (Fairfax).   

99. Mr. Fairfax testified about his analysis of the Jefferson County Commission's 

2021 Enacted Plan. 1/13 Tr. 16:12-14 (Fairfax). He convincingly explained how he 

concluded, based on his analysis of the movement and splitting of VTDs in the 2021 

Enacted Plan, that race predominated in the development of the enacted plan. 1/13 

Tr. 49:7-9 (Fairfax). Mr. Fairfax also explained clearly how he drew an illustrative 

plan based on traditional redistricting criteria, demonstrating that it was possible to 

develop a plan that minimizes splits of political subdivisions where race did not 

predominate. 1/13 Tr. 50:16-22; 53:4-8 (Fairfax). The Court finds Mr. Fairfax’s 
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testimony highly credible based on the content of his testimony and his extensive 

experience as a map drawer and expert in redistricting cases.   

100. Mr. Fairfax’s testimony in this case was highly credible. He supported his 

opinions with specific and detailed testimony about how he analyzed 2021 Enacted 

Plan to conclude that race predominated during plan development. On cross-

examination, defense counsel failed in attempting to establish that the racial 

demographics of the districts were coincidental and to discount Mr. Fairfax’s 

findings of racial predominance. Mr. Fairfax’s testimony held up against the 

extensive cross-examination.   

ii. William Cooper 

101. The Court accepted Mr. William Cooper as an expert in demography and 

redistricting. 1/13 Tr. 228:6-9 (Cooper). Mr. Cooper is a private consultant on 

demographics, computer mapping of demographics, and redistricting. 1/13 Tr. 

222:1-5 (Cooper). Mr. Cooper prepared several reports in this case, including a 

report for McClure Plaintiffs’ motion for a preliminary injunction in August of 2023, 

an expanded version of that report in March 2024, and a Rebuttal Report in April 

2024 in response to Dr. Barber’s report. 1/13 Tr. 228:11-17 (Cooper). The tables, 

maps, and Illustrative Plans from Mr. Cooper’s reports were admitted as PX 31-98 

and PX 147-50.  Mr. Cooper received his B.A. in economics from Davidson College, 

North Carolina. 1/13 Tr. 221:22-23 (Cooper). Mr. Cooper has conducted 
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demographic and redistricting work since the late 1980s. 1/13 Tr. 222:14-16 

(Cooper). In his nearly 40-year career, he has prepared redistricting maps for 

approximately 750 jurisdictions. 1/13 Tr. 224:4-6 (Cooper). Mr. Cooper has worked 

in at least 30 states, 1/13 Tr. 225:4-5 (Cooper), and has drawn maps for jurisdictions 

of a wide range of sizes and levels of government. Mr. Cooper drew statewide 

redistricting plans as part of his work in Milligan, and the Supreme Court credited 

his work in that case. 1/13 Tr. 225:22-23 (Cooper). Mr. Cooper has worked in 

multiple local jurisdictions, including two counties and a city in Mississippi, 

Washington, the City of Grenada, and the San Juan County Commission in Utah, 

and he is currently working in the Holbrook United School District in Arizona. 1/13 

Tr. 226:2-11 (Cooper). Mr. Cooper has also worked extensively in Jefferson County. 

He was an expert in Alabama Legislative Black Caucus v. Alabama, 575 U.S. 254, 

269 (2015), and his work in that case involved Jefferson County. 1/13 Tr. 226:15-16 

(Cooper). He also worked on a case involving the redistricting of Jefferson County’s 

school board and drew districts for the City of Pleasant Grove as part of a litigation 

that eventually settled. 1/13 Tr. 226:17–227:2 (Cooper). Mr. Cooper also testified in 

a de-annexation lawsuit in Gardendale. 1/13 Tr. 227:3-7 (Cooper).  

102. Mr. Cooper has extensive experience serving as an expert in federal courts. 

He has testified in about 60 cases, the vast majority of which have been about 

redistricting and involved Section 2. 1/13 Tr. 227:10-16 (Cooper). His testimony has 
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resulted in approximately a dozen state-level redistricting plan changes and between 

27 to 30 local redistricting plan changes. 1/13 Tr. 227:17-23 (Cooper). This Court 

has previously found Mr. Cooper’s testimony as an expert in redistricting, 

demographics, and census data to be “highly credible” and his “command of 

districting issues in Alabama” to be “strong.” Singleton v. Merrill, 482 F.Supp.3d 

924, 1006 (N.D. Ala. 2002). No court has ever found Mr. Cooper unqualified to offer 

his opinion as an expert to provide testimony on demographics or redistricting. 1/13 

Tr. 228:2-5 (Cooper).   

103. Mr. Cooper testified about his analysis of demographic changes in Jefferson 

County over the past four decades. He convincingly testified that the 2021 Enacted 

Plan continues a tradition from the 1980s of “packing” Black voters into two 

supermajority districts, while “cracking” Black voters across the three remaining 

districts. 1/13 Tr. 287:21-25; id. at 258:14-23 (Cooper). Mr. Cooper explained clearly 

how he balanced traditional criteria to draw five Illustrative Plans, demonstrating 

that it was possible to comply with traditional redistricting principles and have a high 

core retention score without maintaining unnecessary Black supermajorities in 

Districts 1 and 2. 1/13 Tr. 278:23–279:3 (Cooper); 1/13 Tr. 279:15–280:4 (Cooper). 

The Court finds Mr. Cooper’s testimony highly credible based on the content of his 

testimony and his extensive experience as an expert witness in redistricting cases.   

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 33 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

31 

104. Mr. Cooper’s testimony in this case was credible. He supported his opinions 

with specific and detailed testimony about how he analyzed the demographics and 

population movements in Jefferson County from the 1980s to the present day. 

Additionally, based on his prior work in Jefferson County, the Court credits Mr. 

Cooper’s testimony that districts had an adequate number of Black voters to elect a 

candidate of the Black community’s choice with a BVAP in the high forties to low 

fifties at the county level. 1/13 Tr. 230:10-14 (Cooper). Mr. Cooper’s testimony held 

up against a lengthy cross-examination about the illustrative maps he had drawn.   

iii. Dr. Baodong Liu 

105. The Court accepted Dr. Baodong Liu as an expert in racially-polarized voting, 

regression analysis, and ecological inference. 1/14 Tr. 370:9-14 (Liu). Dr. Liu holds 

a PhD from the University of New Orleans and is a professor of political science at 

the University of Utah. Id. at 365:21–366:15 (Liu). He teaches courses in American 

politics, with particular focus on quantitative methods in political science. 1/14 Tr. 

367:12-17 (Liu). He has published more than thirty peer-reviewed articles and nine 

books. Id. at 367:22-23 (Liu); PX23. Dr. Liu has previously served as an expert 

witness in over a dozen cases, often engaging in analysis similar to the analysis he 

undertook in this case. 1/14 Tr. 368:13-15, 369:7-11 (Liu); PX23. 

106. Dr. Liu analyzed the extent of racially polarized voting (RPV) in Jefferson 

County elections and provided an “effectiveness analysis” to examine whether the 
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level of packing of Black population in Districts 1 and 2 is necessary to allow Black 

voters in Jefferson County an effective opportunity to elect candidates of choice to 

office. PX25 at 3; 1/14 Tr. 371:15-23 (Liu). He also assessed and criticized the 

analysis done by Defendant’s expert, Dr. Michael Barber. PX26; 1/14 Tr. 391:20–

393:3 (Liu). 

107. Dr. Liu’s testimony in this case was highly credible. His opinions were 

supported by his analysis and presented credibly. It was clear from his demeanor, 

the content of his answers, and his credentials that he is well qualified to present the 

testimony he presented. His testimony regarding the shortcomings of Dr. Barber’s 

work was well-taken and the Court credits his explanations of the flaws in Dr. 

Barber’s work. On cross-examination, he appeared calm and confident in explaining 

the nature of his work, and Defendant’s cross-examination did not undermine his 

credibility or the weight the Court assigns his opinions. 

iv. Dr. Cory McCartan 

108. The Court accepted Dr. Cory McCartan as an expert in statistics and 

redistricting simulation algorithms. 1/15 Tr. 539:7-11 (McCartan). Dr. McCartan is 

currently an Assistant Professor of Statistics at Pennsylvania State University. PX30 

at 3, 27. A large portion of Dr. McCartan’s work has been studying legislative 

redistricting in the United States, starting with his first project as part of his PhD. 

1/15 Tr. 536:16-20 (McCartan). Dr. McCartan’s research focuses on developing and 
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applying statistical methodology to problems in the social sciences. PX30 at 5. Dr. 

McCartan has published eight peer-reviewed journal articles and working papers 

related to redistricting in the last three years. Id. Dr. McCartan developed the “redist” 

software that Defendant’s expert, Dr. Barber, used in his own report. 1/15 Tr. 537:25–

538:3 (McCartan). Both Dr. Barber and Dr. McCartan used this software to develop 

their own simulations.  

109. Dr. McCartan analyzed the report of Defendant’s expert, Dr. Michael Barber 

and used Dr. Barber’s simulations to assess the role race played in the drawing of 

the Enacted Plan, as well as whether core retention could explain the district lines in 

the Enacted Plan. Dr. Barber concluded based on his simulations that the Enacted 

Plan is similar to maps drawn without race as a consideration. 1/15 Tr. 539:19-24 

(McCartan); DX31 at 4. But Dr. McCartan explained that if Dr. Barber had 

interpreted his own analysis properly, he would have found the opposite. 1/15 Tr. 

539:24–540:2 (McCartan). On cross-examination, Dr. Barber admitted that the 

BVAP of CD 1 is higher than 96.75% of the simulated districts among plans with at 

least two majority-Black districts, qualifying as a statistically significant difference 

to the simulations. 1/16 Tr. 863:17-24 (Barber). Dr. McCartan found that even trying 

to maximize core retention was not enough to explain the racial composition of the 

districts in the Enacted Plan. 1/15 Tr. 540:3-14 (McCartan). Dr. McCartan also 

analyzed Dr. Barber’s precinct-by-precinct statistical regression analysis and found 
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his statistical methodology inappropriate for the question Dr. Barber was asking. Id. 

at 540:17-22 (McCartan). Dr. McCartan then undertook his own precinct by precinct 

analysis and found that precincts to the north and south of the city of Birmingham 

were assigned to districts in the Enacted Plan with BVAPs that were statistically 

significantly higher than the districts those precincts were assigned to under Dr. 

Barber’s race-neutral simulations. Id. at 565:17-24 (McCartan). Similarly, Dr. 

McCartan’s analysis showed that precincts in the western part of the county 

evidenced cracking of Black voters, in that those precincts were assigned to a district 

with a BVAP around “15 percentage points or 20 percentage points lower than you 

would otherwise expect given Dr. Barber's simulations.” 1/15 Tr. 565:25-566:4. 

110. The Court finds Dr. McCartan highly credible and his testimony helpful. Dr. 

McCartan’s demeanor and testimony on both direct and under cross-examination 

instill confidence in his credibility and methodology. 

v. Dr. Michael Barber 

111. The Court accepted Dr. Michael Barber as an expert in political science, 

redistricting, and demographics. 1/16 Tr. 745:22–746:2 (Barber). Dr. Barber is an 

associate professor of political science at Brigham Young University. DX31 at 3.  

112. Dr. Barber has testified in several cases, but Court have often declined to grant 

significant weight to his testimony or found it generally not credible. See, e.g., Rose 

v. Raffensperger, 619 F. Supp. 3d 1241, 1254–55 (N.D. Ga. 2022) (“Dr. Barber did 
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not consider the impact of race on party affiliation, which was a crucial omission . . 

. in light of his own prior scholarship, which concluded that ‘race is the strongest 

predictor’ of a person’s actual partisan affiliation.”), rev’d sub nom. Rose v. Sec’y, 

State of Georgia, 87 F.4th 469 (11th Cir. 2023); Jacobson v. Lee, 411 F. Supp. 3d 

1249, 1269–74 (N.D. Fla. 2019) (finding Dr. Barber’s expert testimony regarding 

ballot name order “emphatically not credible and his opinions . . . to be unreliable”), 

vacated and remanded sub nom. Jacobson v. Fla. Sec’y of State, 957 F.3d 1193 (11th 

Cir. 2020), opinion vacated, superseded and remanded, 974 F.3d 1236 (11th Cir. 

2020); Nairne v. Ardoin, 715 F. Supp. 3d 808, 856 (M.D. La. Feb. 8, 2024) (finding 

“Dr. Barber’s opinions [and simulation analysis] irrelevant”). Plaintiffs’ counsel 

walked Dr. Barber through many of these decisions in her cross examination. 1/16 

Tr. 811:14–818:3 (Barber). His demeanor in responding to this questioning did not 

instill confidence in his credibility. 

113. Dr. Barber opined that race was not the predominant factor in the 

Commission’s drawing of the district lines, an opinion he formed based on his 

review of the legislative record, algorithmic simulations, and a regression analysis 

of precincts moved between districts. The Court gives less weight to his testimony 

than it does to the testimony of Plaintiffs’ experts. 

114. Dr. Barber’s report purported to review the legislative record of the Enacted 

Plan’s adoption to support his conclusion that race did not predominate. His review, 
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however, was quite selective, which ultimately undermined his credibility. For 

example, he cited portions of the transcript of the Commission’s November 2021 

hearing, as well as some of the deposition testimony and declaration provided by 

Mr. Stephenson. See, e.g., DX31 at 6 n.3, 27 n.23. As the Court has previously noted, 

these sources are at times in tension with one another, with Mr. Stephenson’s 

recollections of the process differing from what Commissioners stated at the hearing. 

See Doc. 164 at 22. Moreover, as the Court has explained, Mr. Stephenson vacillated 

in his deposition testimony. See id. at 22 n.21. Dr. Barber made no effort in his expert 

report or his testimony to address these inconsistencies.   

115. Additionally, Dr. Barber relied on statements from Commissioner Knight 

regarding the Commission’s purported desire to maintain district cores, DX31 at 6 

n.3, but made no reference to any of several explicitly racial statements from 

Commissioners Tyson and Scales. When pressed on cross-examination about one of 

those statements—Commissioner Tyson’s reference to Rosedale being “99.2% 

Black,” DX10 at 39:16-20—Dr. Barber testified that he excluded it from his analysis 

because in his opinion it did not go to Commissioner Tyson’s intent and because he 

could not identify a precinct called “Rosedale.” 1/16 Tr. 870:2-9. The Court cannot 

give much weight to an analysis that simply excludes portions of the legislative 

record that are inconvenient to an expert’s preferred or pre-determined conclusion. 
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Moreover, Dr. Barber’s demeanor in attempting to answer these questions did not 

instill confidence in the reliability of his testimony. 

116. The Court cannot give significant weight to Dr. Barber’s simulations analysis, 

either, especially relative to Dr. McCartan’s.  Dr. Barber’s simulation methodology 

is flawed. Dr. Barber explained in his report that simulated district analyses allow 

experts to identify if race predominated in the drawing of a map because the user 

can instruct a simulation algorithm to “create districting plans that follow traditional 

districting criteria without considering criteria not provided by the user to the 

computer.” DX31 at 44. Dr. Barber continued to explain that in a racial 

gerrymandering case, experts should exclude information about the race of voters. 

DX31 at 44. Dr. Barber previously described this methodology using the analogy of 

a cake. One way to find out how important eggs were to producing a successful cake 

would be to compare a cake with eggs to an eggless cake. DX31 at 45; 1/16 Tr. 

821:7-14 (Barber). Similarly, simulations let users draw plans excluding race as a 

factor so they can compare plans that did not use race to a plan where race may have 

predominated. Notably, that logic only holds if the initial simulations—the “eggless 

cakes” —were drawn without race as a factor.  Dr. Barber’s choice to exclude certain 

plans using racial criteria reinjected race as a consideration in his simulation 

analysis. Dr. Barber did not give his algorithm instructions to create a certain number 

of majority-black districts, 1/16 Tr. 822:24–823:2 (Barber), but he did discard plans 
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that produced fewer than two majority-Black districts. DX31 at 46. Dr. McCartan 

explained at trial that this choice was equivalent to giving the algorithm explicit 

racial instructions in the first place. Dr. McCartan explained that if one conducted a 

random poll and started with a list of only Republican voters, they would end with a 

sample of Republican voters’ views on the poll questions. 1/15 Tr. 552:21–553:1 

(McCartan). At the same time, if a pollster started with a list of voters without party 

affiliation, but at the end of the interview asked respondents for their party affiliation 

and excluded responses from Democrats, one would still end with a sample of 

Republic voters’ views. Id. at 553:2-7 (McCartan). Both approaches yield the same 

result. Id. at 553:8-10. So too here, Dr. Barber’s choice to exclude plans based on 

racial consideration yields the same result as a simulation that generated plans based 

on racial considerations in the first place. So, Dr. Barber’s claim that his maps were 

“race-neutral” makes no sense. DX31 at 51.  Dr. Barber understands this principle 

and has applied it elsewhere: he testified that in his previous partisan 

gerrymandering work, he has created “neutral simulations” to investigate the effect 

of partisanship on a given plan. 1/16 Tr. 822:7-14 (Barber). There, Dr. Barber did 

not give the model instructions on partisanship or discard simulations that didn’t 

include a minimum number of Democratic seats. 1/16 Tr. 822:21-23, 823:9-12 

(Barber). Here, Dr. Barber did not instruct the algorithm to create a certain number 

of majority-Black districts, 1/16 Tr. 822:24–823:2 (Barber), but he discarded plans 
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that produced fewer than two majority-Black districts. DX31 at 46. Dr. Barber’s 

choice to exclude certain plans based on racial criteria is inconsistent with his 

methods in his previous political gerrymandering work. The Court cannot give much 

weight to this analysis. 

117. In addition to the flawed simulation design, Dr. Barber’s conclusions from the 

simulations are not helpful to the Court because he ignored bedrock principles of 

statistical significance. Dr. Barber used statistical significance for the regression 

analysis in his report. DX31 at 30 tbl.5. But he abandoned statistical significance 

entirely in his simulation analysis. Instead, Dr. Barber concluded that a plan was an 

outlier if it fell outside of the range of district BVAPs the simulated plans generated. 

DX31 at 50. Dr. McCartan credibly and compellingly explained that statisticians as 

a rule do not use the range in simulation analyses because the range changes 

depending on the number of simulations an analyst generates. See, e.g., 1/15 Tr. 

616:22–617:13 (McCartan). Dr. Barber’s conclusions could change completely if he 

just ran fewer simulations for reasons that have nothing to do with the Enacted Plan 

itself.  Id. at 549:3-20 (McCartan). Indeed, when cross-examined about this decision, 

he acknowledged that one could run the algorithm to create trillions of simulated 

plans, and if any one of those plans was more extreme than the Enacted Plan, that 

would render the Enacted Plan within the “range,” even if all other simulated plans 

were less extreme than the Enacted Plan; he admitted that would consider that 
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“evidence” of whether race predominated. 1/16 Tr. 856:20–857:1 (Barber). Dr. 

McCartan convincingly explained why Dr. Barber should have followed standard 

practice in his field and used a 5% statistical significance threshold. 1/15 Tr. 547:8-

548:9 (McCartan). Instead, Dr. Barber used a range methodology, equivalent to 

using a 0% statistical significance threshold. 1/15 Tr. 638:12-15 (McCartan). That 

makes his conclusions less helpful to the Court. 

D. Substantive Departures - The Commission Subordinated Traditional 

Redistricting Criteria to Race in the Enacted Plan  

118. Experts for both Plaintiffs and Defendant generally agree that equal 

population, reducing political subdivision splits, contiguity and compactness are 

traditional redistricting criteria that govern redistricting. DX31 at 41-42; 1/13 Tr. 

189:15-18 (Fairfax); 1/13 Tr. 279:15-19 (Cooper); 1/14 Tr. 351:17-23 (Cooper); DX 

31 at 8, 42. Plaintiffs’ experts, Mr. Fairfax and Mr. Cooper, also considered 

communities of interest as a traditional redistricting criterion. 1/13 Tr. 189:17-18 

(Fairfax);1/14 Tr. 351: 21-23 (Cooper). 

119. Both Mr. Fairfax and Mr. Cooper concluded that race predominated over 

traditional redistricting criteria in the Commission’s drawing of the 2021 Enacted 

Plan based on (1) the movement of population in the 2021 Enacted Plan to 

concentrate Black voters into Districts 1 and 2, PX131 at 49-50; 1/13 Tr. 253:6-10 

(Cooper) and (2) evidence that these demographic shifts were not necessary to 
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comply with traditional redistricting criteria, PX131 at 47-48; 1/13 Tr. 287:25 – 

288:6 (Cooper).  

i. Over four decades, Jefferson County’s Black population moved out 

of Downtown Birmingham  

120. Much of Jefferson County’s Black population resided in Birmingham at the 

time of the Taylor consent decree. 1/13 Tr. 240:15-16 (Cooper); 1/13 Tr. 261:1-6 

(Cooper). In the 1985 Plan, District 1 was based in Birmingham and ran up towards 

Fultondale and out towards Irondale. 1/13 Tr. 261: 1-3 (Cooper). District 2 also 

covered part of Birmingham and ran into Midfield and south towards Brighton. 1/13 

Tr. 261: 5-6 (Cooper). The population of CD1 was 65.6% Black and the population 

of CD 2 was 66.8% Black. 1/13 Tr. 240:15-16 (Cooper). 

121. 1990 Census data confirmed that the Black population in Jefferson County 

was heavily concentrated in Birmingham, and some municipalities to the south of 

the city like Fairfield, Midfield, and Bessemer. 1/13 Tr. 262: 12-15 (Cooper); PX77. 

In the north of the County, only one precinct just to the north of downtown 

Birmingham was majority Black. 1/13 Tr. 262: 16-18 (Cooper.); 1/13 Tr. 263: 17-19 

(Cooper); PX77. 
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PX77.  

122. Jefferson County’s Black population began moving north in the 1990s and 

continued to move north in the 2000s. 1/14 Tr. 346: 1-3; PX150.   
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PX150.  

123. Ms. Cara McClure and Mr. Scott Douglas’s observations of their 

neighborhoods and communities corroborated the demographic changes of the Black 

community that Mr. Cooper identified over the past three decades. 4 Ms. McClure 

 
 

4  The Court credits Ms. McClure’s testimony about the demographic changes across Jefferson 

County over the past 45 years, namely the movement of the Black population from Birmingham 

in outer regions of the city and into other municipalities, including Hoover, Homewood, Center 

Point, and Irondale. As a life-long resident of the County who has resided and worked in the 

aforementioned areas of the County, Ms. McClure’s testimony is reliable in that it reflects her 

personal knowledge of County demographic changes. 
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noted an increase in Black residents moving from Birmingham to Hoover due to 

gentrification. 1/13 Tr. 210: 9-, 211:5-7 (McClure). Likewise, she testified that 

Homewood increased in Black population when she lived there because Black 

residents moved there from Birmingham in search of nicer apartments, a greater 

school system, safety, and more affordable living. Id. at 211:21 – 212: 4 (McClure). 

Black residents were also leaving Birmingham for Center Point, Trussville, Irondale 

and Hoover in the north and east of the County. Id. at 212:9-19 (McClure). According 

to Mr. Cooper's heat maps, these areas have all increased in Black population over 

the past three decades. PX147; PX148;149. 

124. Likewise, Mr. Douglas testified that in the 1980s, Powderly, in southwest 

Birmingham, was majority white and is now “vastly majority [B]lack [with an] 

increasing number of Latinos.” 1/14 Tr. 474:15–475:10. Mr. Douglas also testified 

that neighborhoods like West End and municipalities like Lipscomb, Midfield, 

Brighton, and Pleasant Grove have also gone from predominantly white to 

significantly or majority Black over the last few decades. 1/14 Tr. 480:15-20.  

125. In 1992, Mr. Douglas moved to Huffman, 13 miles northeast of downtown 

Birmingham. 1/14 Tr. 476:8-15 (Douglas). His family were the first African-

Americans in the neighborhood. 1/14 Tr. 476:21-23. He noted the demographics 

began to change in the late 90s, around 1996 to 1998. 1/14 Tr. 476:24-25. Due to 

“white flight,” white families, including his neighbors, were moving to places like 
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Trussville. 1/14 Tr. 477:4-8. New, Black residents were coming to Huffman from 

north Birmingham, including the Collegeville and West End neighborhoods. 1/14 Tr. 

477:9-13 (Douglas). Today, Huffman is majority Black, with Latinos being the 

second highest group population-wise. 1/14 Tr. 476:16-19.  

126. Mr. Douglas noted other examples of white flight: Midfield, which appeared 

to be “vast majority white” when he first moved to the area, is now majority Black 

and has elected its first Black mayor. 1/14 Tr. 480:21– 481:11. Mr. Douglas credibly 

testified that other neighborhoods and suburbs northeast of downtown Birmingham 

have shifted in similar ways. He testified that neighborhoods in Birmingham like 

East Lake and Roebuck, as well as municipalities like Center Point and Pinson, have 

experienced demographic shifts from predominantly white to predominantly Black 

or mixed race. 1/14 Tr. 481:12– 19. Mr. Douglas echoed Ms. McClure’s testimony 

that Homewood, Hoover, and Vestavia Hills have also increased in Black population. 

1/14 Tr. 482:1-3 (Douglas). 

127. Plaintiffs’ testimony supports a finding that the demographic shifts in 

Jefferson County are evident and widely understood by Jefferson County residents 

and elected representatives alike. Many of these neighborhoods and suburbs where 

Black voters moved between 1990 and the present have been pulled into 

Commission Districts 1 and 2, even though they were not part of those districts in 

the 1980s and 1990s.  
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ii. Commission District Lines Have Followed Black Voters out of 

Downtown Birmingham  

128. As early as the 1990 round of redistricting, the Commission could have chosen 

to draw districts that expanded east towards Irondale and Leeds or further west 

towards Avondale. 1/13 Tr. 261: 18-23 (Cooper); PX103.   

 

 

PX103. 
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129. Instead, the Commission chose to follow the increasing Black population, 

extending district lines north towards Tenet, Center Point and Pinson. See 1/13 Tr. 

264:25–265:6 (Cooper). 

130. Comparing the 2021 Enacted Plan’s boundaries under the 1990 Census and 

2020 Census reveals that the area of the County covered by current day CD 1 would 

have been 47.7% Black in 1990, whereas it was 76.75% Black in 2020. PX79; 

PX147; PX148; PX149. Over those three decades, the Commission drew district 

lines that “tracked north and picked up a lot of population that is today 

predominantly [B]lack that would have been slightly majority white in the 1990s.” 

1/13 Tr. 264:23–265:3 (Cooper). CD 2 would have been 68.93% Black in 1990 and 

64.75% Black in 2020, which still would have reflected an overconcentration of 

Black voters. 1/13 Tr. 265:8-16 (Cooper); PX79. The Commission made the choice 

to “lock[] in supermajority districts in perpetuity in Jefferson County” by repeatedly 

choosing to draw plans that overconcentrated Black voters in Districts 1 and 2. 1/13 

Tr. 261: 24 – 262:2 (Cooper); FOF § II.A. 
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PX79.  

 

131. The visual evidence that the district lines of CDs 1 and 2 followed Black 

voters out of Birmingham is not seriously disputed. Mr. Cooper prepared maps that 

show the 1990 and 2020 census data plotted against the 2021 Enacted Plan’s lines. 

PX147; PX148; PX149. The district lines in the Enacted Plan were clearly drawn to 

enclose the majority-Black areas and municipalities of the County, whether or not 

they were part of Birmingham, within Districts 1 and 2.  
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PX147 (The 2021 Enacted Plan in 1990).  
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PX148 (The 2021 Enacted Plan with 2020 Census data).  

 

 

 

PX149 (Comparing the 1990 to 2020 Census).  

132. For example, the municipalities of Tarrant, Center Point, and Fultondale now 

have significant Black populations and are in CD 1 under the Enacted Plan, but were 

predominantly white and outside of CD 1 in the 1990s. 1/13 Tr. 264:25–265:6 

(Cooper); 1/13 Tr. 267:9-13 (Cooper). Center Point had, approximately, “a [B]lack 

population that was 5 percent in 1990, and today [according to the 2020 census] [is] 

75 percent [Black].” 1/13 Tr. 266:7-9 (Cooper).  

133. Had the Commission prioritized not splitting municipalities and instead drawn 

CD1 to extend to the east towards Irondale and Leeds, 1/13 Tr. 267:15-18 (Cooper), 

District 1 would have pulled in more racially diverse precincts. 1/13 Tr. 266:21-24 

(Cooper). Mr. Cooper estimates that the Black population of such a district would 
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likely have been in the low 60s rather than 76% Black. 1/13 Tr. 266:25–267: 3 

(Cooper). Mr. Cooper’s Illustrative Plan D reflects how a choice to move District 1 

further east would result in a BVAP of 62.77% for District 1. PX81.  

134. Moreover, Mr. Fairfax found that the number of municipalities split in the 

Enacted Plan actually increased from the 2013 plan. 1/13 Tr. 56:3-8 (Fairfax). The 

2013 plan split 22 municipalities across Jefferson County. PX131 at 45; 1/15 Tr. 

884:15-23 (Barber). In 2021, the Commission split three more municipalities – the 

Enacted Plan splits 25 municipalities across Jefferson County. PX131 at 45.  

135. Mr. Fairfax’s illustrative plan demonstrates that splitting these municipalities 

across Jefferson County was not at all necessary to achieve any legitimate 

redistricting objective. PX131 at 45. He credibly testified that his illustrative plan 

split only four municipalities while matching the Enacted Plan in terms of all other 

stated and traditional districting criteria including compactness. 1/13 Tr. 51:24-25, 

53:4-8 (Fairfax); PX131 at 45-47. 

iii. The Commission Set out to Maintain the Racial Cores of the 2013 

Plan in the 2021 Plan 

136. The evidence shows that the Commission set out to maintain the race-based 

cores of the districts in the 2013 Plan in the 2021 Enacted Plan.  

137. In drawing the three proposed plans that would eventually be discussed at the 

November 4, 2021 meeting, the Commission adopted a least change approach to 

redistricting, meaning they made as few changes as possible to the existing districts. 

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 54 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

52 

1/15 Tr. 719:9-11 (Stephenson). Defendant’s expert Dr. Barber acknowledged that 

this choice largely pre-determined the racial composition of the districts in the 

Enacted Plan. DX31 at 9-10. 

138. Aware that the 2013 districts were designed to achieve a 65% BVAP threshold, 

Commissioner Knight, at the November 4, 2021, meeting, articulated the 

Commission’s desire to maintain the lines adopted in 2013. DX10 at 44:14–45:10.  

The Enacted Plan in fact maintains most of the population from each of the districts 

in the 2013 plan. CDs 1 and 2 retained approximately 90% of their 2013 populations, 

and CDs 3, 4, and 5 maintained almost all of their population from the 2013 plan. 

DX31 at 7 tbl.1. Indeed, the Enacted Plan maintains the same general racial 

composition of the maps enacted by the Commission since the 1990 Census. PX06 

at 42-43, 44-45; PX4 at 191-92; PX53. 

iv. Movements of Black Voters Among Districts Show Racial 

Predominance 

139. The Commission’s movement of Black voters in and out of each County 

Commission district in 2021 is independently clear evidence that race was the 

predominant factor in drawing those districts. Mr. Fairfax analyzed the movement 

of population across districts in the Enacted Plan and concluded that race 

predominated. He testified that five times the amount of Black population than white 

population was added to CD 1 in the Enacted Plan. 1/13 Tr. 32:13-21 (Fairfax). In 

CD 3, a district with under 30% BVAP, more than three times the number of Black 
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people than white people were removed from the district. 1/13 Tr. 33:22-33:1 

(Fairfax). Mr. Fairfax’s analysis of CD 4 revealed a similar pattern. CD 4 is under 

30% BVAP, but almost five times the number of Black people were removed from 

the district than white people. 1/13 Tr. 33:2-10 (Fairfax). Although Districts 2 and 5 

did not follow the same pattern as the other three, Mr. Fairfax concluded that 

evidence of race being used to construct the districts existed in the movement and 

splitting of VTDs there. 1/13 Tr. 63:23-24 (Fairfax); PX131 at 50. 

140. Mr. Cooper’s analysis confirms these movements of Black voters. The 

Enacted Plan moved 3,625 persons from District 3 into District 1, 64.2% of whom 

were Black. 1/13 Tr. 273:17-19 (Cooper); PX76. The Enacted Plan moved 9,422 

persons from District 4 to District 1, 82.6% of whom were Black. 1/13 Tr. 273:20-

21 (Cooper); PX76. Overall, of the people that were moved into District 1 in the 

Enacted Plan, 77.4% were Black, meaning that “more [B]lack people were shifted 

into a district that was already overwhelmingly Black.” 1/13 Tr. 273:22-25 (Cooper); 

PX76.  

141. A similar pattern existed in District 2. The Enacted Plan moved 7,008 people 

from District 3 into District 2, 59.8% of whom were Black. 1/13 Tr. 274:9-10 

(Cooper); PX76. The Enacted Plan moved 6,593 people from District 5 into District 

2, 20.8% of whom were Black. 1/13 Tr. 274:11-14 (Cooper); PX76. Thus, the overall 

populations moved into CD 2 were majority Black. 1/13 Tr. 275:10-12 (Cooper). 
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Majority-white District 5 had to lose one precinct to meet the Commission’s 

population equality goals, and the Commission chose to remove a District 5 precinct 

that was 20.8% Black, which is higher than the percentage of Black population in 

District 5. 1/13 Tr. 275:13-16 (Cooper); PX53.  

142. Mr. Cooper testified that District 3 received 103 persons from District 1, 

30.1% of whom were Black. 1/13 Tr. 275:25–276:1(Cooper); PX76. The 

Commission moved 1,445 people from District 4 into District 3, 3.5% of whom were 

Black. 1/13 Tr. 276:2-3 (Cooper); PX76. And District 3 received forty-five persons 

from District 5, 8.2% of whom were Black. 1/13 Tr. 276:5-6 (Cooper); PX76. Thus, 

Mr. Cooper testified, the population moved into District 3 was predominantly white 

at 90%. 1/13 Tr. 276:9-11 (Cooper). 

143. Mr. Cooper testified that the voters moved into District 4 were also 

predominantly white, with only 8.6% Black population moved into District 4. 1/13 

Tr. 276:20-21 (Cooper); PX76. The Commission moved twenty-one people from 

District 1 into District 4, 14.3% of whom were Black. 1/13 Tr. 276:14-15 (Cooper); 

PX76. District 3 contributed seventy-eight people to District 4, 11.5% of whom were 

Black. 1/13 Tr. 276:16 (Cooper); PX76. And District 5 contributed 4,787 people to 

District 4, 8.6% of whom were Black. 1/13 Tr. 276:17-18 (Cooper); PX76.  

144. Both experts concluded that more Black voters were moved into already 

majority Black Districts 1 and 2 while Black voters were removed from districts that 
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were already predominantly white. These districts stretched out to follow racial lines 

as Black residents moved from downtown Birmingham to neighborhoods and 

suburbs to the southwest and northeast. 

v. The 2021 Enacted Plan Subordinated the Key Traditional 

Redistricting Principle of Minimizing Political Subdivision Splits 

145. The race-based design of Districts 1 and 2 also resulted in additional splits to 

municipalities and VTDs/precincts along racial lines in 2021 that further evidence 

racial predominance. See PX131 at 24-39, 49. There were a significant number of 

municipality splits in the 2021 Enacted Plan, 1/13 Tr. 191:9-11 (Fairfax), a surprising 

increase from even the pre-2020 plan, 1/13 Tr. 56:5-8 (Fairfax). The Court notes that 

among the municipalities split in the Enacted Plan are Brighton, Fultondale, 

Homewood, Hoover, Midfield, Irondale, Bessemer, Center Point, Trussville, Leeds, 

and Tarrant, where both Plaintiffs themselves and Plaintiffs’ experts noted that Black 

populations had migrated from Birmingham. PX132 at 168-81; FOF § II.D; infra 

FOF § II.E.  

146. The split of the East Pinson Valley Center VTD showcases the Commission’s 

decision to prioritize race over preventing municipal splits. As explained below, this 

VTD was split such that the portion added to District 1 was 86.18% Black while the 

other portion, which was 59.61% Black, was left in District 4. PX131 at 49. The split 

divided the city of Center Point and did not follow the city’s boundary. Id. at 26. 
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147. Looking at VTD splits, the pre-2020 Plan splits one VTD while the 2021 

Enacted Plan splits 52. The Court credits Mr. Fairfax’s testimony that splitting lower 

political subdivisions like VTDs along racial lines “has more of an impact” on racial 

predominance. As detailed below in the district-by-district analysis, the Court 

concludes that race predominated in the 2021 Enacted Plan’s splitting of specific 

municipalities and VTDs along racial lines where majority-Black portions of VTDs 

are shifted to Districts 1 and 2 from the majority-white districts. See 1/13 Tr. 37:16-

23 (Fairfax). 

vi. Plaintiffs’ Illustrative Plans Demonstrate the Commission 

Subordinated Traditional Redistricting Principles to Pack Black 

Voters into Districts 1 and 2.  

148. Mr. Fairfax prepared an illustrative plan to show that it was possible to draw 

a map that respected traditional redistricting criteria—equal population, contiguity, 

compactness, and especially minimizing political subdivision splits—without the 

demographic effects of the Commission’s 2021 Enacted Plan. PX131. One of the 

central objectives of his Illustrative Plan was to minimize municipal splits. 1/13 Tr. 

50:20-24 (Fairfax); PX131 ¶93.  

149. Mr. Fairfax compared his Illustrative Plan to the 2013 Benchmark plan and 

the Enacted Map and concluded that his Illustrative Plan performs better on 

compactness, contiguity, and splitting census places, as it only splits four census 

places, compared to 25 for the Enacted Plan and 22 for the pre-2020 plan. PX131. 
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Tr. 51:17–52:17 (Fairfax). In stark contrast to the 2021 Enacted Plan, Mr. Fairfax’s 

Illustrative Plan splits only the municipalities of Birmingham, Hoover, Irondale, and 

Vestavia Hills, PX132 at 239, and manages to keep whole many of the municipalities 

that made notable gains in Black population since the time of the consent decree. 

Mr. Fairfax’s map also demonstrates that you can minimize splits of political 

subdivisions and end up with a more compact plan. 1/13 Tr. 53:4-8 (Fairfax).  

150. Similarly, Mr. Cooper’s five Illustrative Plans A-E balanced traditional 

redistricting principles, including compactness, contiguity, and political subdivision 

splits. 1/13 Tr. 279:13-19 (Cooper). All of Mr. Cooper’s Illustrative Plans performed 

equal to or better than the 2021 Enacted Plan on traditional redistricting principles, 

including one person one vote requirements, contiguity, compactness, respect for 

political subdivisions and non-dilution of minority strength, which Mr. Cooper 

defined as compliance with the consent decree. See 1/13 Tr. 279:15–280:4 (Cooper); 

1/14 Tr. 351:17–352:3 (Cooper); 1/14 Tr. 335:14-17 (Cooper).  

151. Mr. Cooper’s aim in preparing the illustrative plans was to reduce the number 

of municipal and census designated place splits. 1/13 Tr. 279:22-25 (Cooper). Mr. 

Cooper’s Illustrative Plans A, B, C, and E outperformed the 2021 Enacted Plan in 

terms of municipal splits and total splits. These Illustrative Plans had fewer 

municipal and total splits than the 2021 Enacted Plan while reducing the 

concentration of Black voters in Districts 1 and 2. PX45; PX85.  
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152. Illustrative Plan D moves the boundaries of District 1 east—an option that was 

open to the Commission as far back as 1986 – which reduces the supermajority of 

Black voters in District 1 while maintaining a high core retention rate. 1/13 Tr. 

280:22–281:7 (Cooper). Illustrative Plan D had five more municipal splits compared 

to the 2021 Enacted Plan but had nearly the same number of total splits after Mr. 

Cooper included unincorporated place splits. PX85. This is attributed to Plan D’s 

high core retention rate. 1/13 Tr. 279:25–280:4 (Cooper). A high core retention rate 

leads to a high rate of splitting municipalities in the County, which is “not ... a proper 

balance” of traditional redistricting criteria. 1/14 Tr. 352:12-15 (Cooper).  

153. The Commission’s expert Dr. Michael Barber acknowledged that having 

fewer municipality splits in the Enacted Plan would be in tension with a higher rate 

of core retention. 1/16 Tr. 886:19–887:4. Dr. Barber also acknowledged that keeping 

more municipalities whole was always an alternative available to the Commission. 

1/16 Tr. 887:16–888:3. 

154. In light of the evidence presented regarding the demographic shifts, district 

lines, and Plaintiffs’ experts’ Illustrative Plans that the 2021 Enacted Plan split 

municipalities unnecessarily to maintain the percentages of the Black populations in 

Districts 1 and 2, the Court does not credit Dr. Barber’s testimony that “the enacted 

map does a reasonably good job of avoiding splitting cities more than necessary.” 

DX31 at 9. Nor does the Court accept that Dr. Barber’s distinction between splitting 
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a municipality and how the population of that municipality is allocated sufficiently 

disposes of the point, 1/16 Tr. 885:4-15 (Barber), because in any event, Dr. Barber 

testified that “avoiding splitting municipalities is a common redistricting principle 

... that [he] even relied on” in his own simulations. 1/16 Tr. 883: 14-17. Nor does the 

Court find core retention to be a sufficiently race-neutral justification that avoids a 

conclusion of racial predominance. Infra COL II.B. 

E. Plan-Wide and District-By-District Analysis Shows That Race Predominated 

In the Drawing of the 2021 Enacted Districts.  

i. Plan Wide Evidence is Probative of Racial Predominance in Each 

District.  

155. A comparison of the population movement among districts strongly suggests 

race predominated in their drawing. CDs 1 and 2 started the redistricting process 

with high concentrations of Black voters. Yet the Commission moved nearly five 

times more Black voters than white voters into District 1. PX131 at 21. The 

Commission added similar numbers of Black persons and white persons to District 

2, so its Black population percentage fell slightly, but remarkably remained above 

65%. PX131 at 17, 21.  CDs 3, 4 and 5 lost substantially more Black voters than 

white voters and ended up with even higher white populations under the Enacted 

Plan. PX131 at 17 tbl.4, 17 tbl.5, 22 fig.2, 23 fig. 4.  
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PX131 at 22.  

PX131 at 23.  
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156. Dr. Cory McCartan found that the districts in the Enacted Plan were 

statistically significant outliers in terms of their racial composition. Using Dr. 

Barber’s full set of 100,000 simulated plans, Dr. McCartan determined that the 

BVAP in CD 1 is higher than 95.1% of the corresponding districts in the simulations. 

PX30 at 9. Dr. Barber acknowledged this fact on cross examination. 1/16 Tr. 863:13-

24. The BVAP in CD 2 is higher than 96.6% of the corresponding districts in the 

simulations. PX30 at 9. Conversely, the BVAP in CD 3 was lower than 99.7% of the 

corresponding districts in the simulation. Id. Dr. McCartan critiqued Dr. Barber’s 

choice to ignore statistical significance and noted that Dr. Barber’s analysis should 

have reported that Districts 1, 2, and 3 are statistically significant outliers in their 

BVAP shares using a standard 0.05 statistical significance level. Id.5 Thus, Dr. 

McCartan concluded that it would be very unusual to observe a plan drawn without 

considering race, as the simulations were, with a more extreme racial composition 

than the Enacted Plan in Districts 1, 2, and 3. Id. at 19. 

157. Dr.  McCartan conducted a packing-cracking that further evidenced that race 

predominated in the drawing of each district in the Enacted Plan. 

158. Dr. McCartan evaluated how the Enacted Plan’s pattern of packing Black 

voters into two districts and cracking Black voters out of a third district compared to 

 
 

5 See Supra FOF. II.C (explaining why the Court cannot credit Dr. Barber’s simulation analysis).  

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 64 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

62 

Dr. Barber’s simulated maps. Id. at 9. Dr. McCartan developed the score as a “plan-

wide” statistic that measures at a higher level the pattern he identified in his district 

level analysis of “packing black voters into two districts and cracking them in a 

third” 1/15 Tr. 570:8-11 (McCartan). Dr. McCartan undertook this analysis only after 

preliminarily finding that those districts were outliers. PX30 at 10. Dr. McCartan 

calculated the score by averaging the BVAP shares of the two districts with the 

highest BVAPs and then subtracting the BVAP share in the next-highest BVAP 

district. Id.  

159. Dr. McCartan testified that the packing-cracking score is a type of summary 

statistic he can use to evaluate the pattern of packing and cracking he identified in 

his district-by-district and precinct-by-precinct analysis (discussed below) across 

simulated plans in a statistically robust way. 1/15 Tr. 567:17-23, 597:24–598:21 

(McCartan). Dr. McCartan also explained that he did not consider the specific claims 

at issue in this case when he designed the combined packing and cracking score since 

the score was borne out of his district-by-district and precinct level analyses. Id. at 

636:20–637:1 (McCartan). Dr. McCartan explained that he averaged the BVAPs of 

the two districts corresponding to Districts 1 and 2 because those were the districts 

his previous analysis identified as packed. Id. at 568:6-9 (McCartan). Dr. McCartan 

subtracted the third most Black district because he found evidence of cracking in the 

third highest BVAP district in the Enacted Plan. Id. at 568:10-12 (McCartan). Dr. 
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McCartan did not find packing or cracking in the fourth and fifth highest BVAP 

Districts, so those districts were not factors in the packing-cracking score. 1/15 Tr. 

597:20–598:7 (McCartan). Dr. McCartan explained on cross-examination that all 

simulations analysis involves translating a plan into a number using a summary 

statistic to quantify that plan’s properties. Id. at 568:16-24, 600:8-12 (McCartan).  

160. Dr. McCartan testified that, while he has never used this specific cracking and 

packing score in his prior work, his methodology is common among academics in 

the computational redistricting field and that he has used a similar methodology in 

prior peer reviewed work. Id. at 568:16-24, 637:8-15 (McCartan). Dr. McCartan also 

explained that he has averaged BVAP shares across a range of districts to create 

summary statistics for a paper about census privacy protections. Id. at 568:16-24 

(McCartan). That census privacy protection article was peer-reviewed and published 

in Science Advances. Id. at 568:13–569:2 (McCartan).  

161. Summary statistics like the combined packing-cracking score are quite 

context dependent because they are used to answer a particular issue and go hand in 

hand with other analyses. Id. at 637:16-23 (McCartan). Summary statistics are only 

useful in the context of an entire analysis, not in isolation or in every other context. 

Creating useful summary statistics to answer a particular question is a normal part 

of Dr. McCartan’s statistical work.  Id. at 637:8-15 (McCartan).  
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162. Using this summary statistic, Dr. McCartan found that the Enacted Plan had a 

higher packing- cracking score than 99.8% of Dr. Barber’s “race-neutral” simulated 

plans. PX30 at 10; 1/15 Tr. 637:24–638:3 (McCartan). Put differently, the difference 

in BVAP between the average of the two highest BVAP districts and the third highest 

BVAP district in the enacted plan is higher than that same difference in 99.8% of Dr. 

Barber’s simulated plans. PX30 at 10. Figure 1 in Dr. McCartan’s report illustrates 

how extreme an outlier the Enacted Plan is compared to Dr. Barber’s simulated 

plans. Id.  

 
 

PX30 at 10, Figure 1. Distribution of the combined packing-cracking score for Dr. 

Barber’s simulations. The score for the 2021 Enacted Plan is marked by the 

vertical line. 

 

163. Dr. Barber’s prior statements and work undermine his critiques of Dr. 

McCartan’s analysis. On cross-examination, Dr. Barber acknowledged that in his 

expert work testifying about partisan gerrymandering, he considered a plan that was 

more extreme than 99.98% of his simulations to be an extreme outlier that 
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represented “a significant deviation from a fair outcome.” 1/16 Tr. 826:5-827:20. Dr. 

Barber also acknowledged on cross examination that he has only testified as an 

expert in one other case on racial gerrymandering using simulations, Nairne v. 

Ardoin, and there, he stated that his simulation analysis “is quite similar, whether 

studying partisanship or race.” 1/16 Tr. 819:5-15, 833:6-13. The Court does not 

credit Dr. Barber’s opinion on the reliability or accuracy of Dr. McCartan’s 

simulation analyses.  

164. Dr. McCartan testified that the plan-wide packing and cracking analysis 

confirmed the pattern he saw in his district and precinct level analysis. 1/15 Tr. 

570:8-12 (McCartan). He concluded the Enacted Plan packs Black voters in two 

districts and cracks them in a third. Id. (McCartan).  

165. It is not a surprise that racial gerrymandering at the district level in Jefferson 

County creates a map with significant plan-wide signs of the same racial 

gerrymander. The Commission is a relatively small legislative body. In a large state 

level plan, legislators could feasibly make racially motivated changes in one part of 

the map while leaving other parts of the map untouched. See 1/14 Tr. 362:17–363:10 

(Cooper). But in a map with only five districts, changes to one district impact the 

configuration of all others. See 1/14 Tr. 362:10-23 (Cooper).  
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166. A close district-by-district examination of the precincts the Commission chose 

to split and/or move provides further circumstantial evidence that race predominated 

in the drawing of Commission Districts 1, 2, 3, 4, and 5. 

ii. Race Predominated in the Drawing of Commission District 1  

167. The Commission added five times the amount of Black population than white 

population to District 1 in the Enacted Plan. 1/13 Tr. 32:11-21. The Enacted Plan 

moved 13,073 people into CD 1. PX131 at 21. Of those people, 77% were Black and 

15.6% were white. 1/13 Tr. 32:13-21.  

168. The Commission split several 2013 precincts to shift disproportionately Black 

populations into Commission District 1. The Commission’s 2013 plan originally 

placed the entire East Pinson Valley Precinct in District 4. PX131 at 24. But the 2021 

Enacted Plan split East Pinson Valley between Districts 1 and 4. PX131 at 24-25. Of 

the East Pinson Valley voters the Commission moved into District 1, 86.18% were 

Black. 1/13 36:1-25 (Fairfax); PX131 at 25 fig.4. Only 9.79% of voters in the new 

District 1 portion of East Pinson Valley were white. 1/13 36:19–37:1 (Fairfax); 

PX131 at 25 fig.4. Meanwhile, the East Pinson Valley voters who remained in 

District 4 were 56.91% Black and 23.70% white—a far less Black portion of the 

original East Pinson Valley precinct. PX131 at 25 fig.4. The Commission could have 

added the entire East Pinson Valley Center precinct to District 1, but that would have 
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had the effect of lowering the Black population percentage in District 1. Id. at 25-

26.  

 

PX131 at 26 fig.4.  
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PX131 at 36 fig.9.  

169. The Commission did not just split a preexisting VTD by breaking off a part 

of the East Pinson Valley Precinct. It also split municipal boundaries and cut Center 

Point in half in the process. PX131 at 26.  

170. Dr. Barber argued that any choice of precincts in the East Pinson Valley area 

would move substantially Black populations from CD 4 to CD 1. DX31 at 16-17; 

PX133 at 10. But he only compares whole precincts to the newly split East Pinson 

Valley Center precinct to reach that conclusion. PX131 at 16. The Commission could 

have split and added census blocks from the Center Point First Baptist Church 

precinct to District 1. PX133 at 11. But that move would have lowered District 1’s 

Black percentage. PX133 at 11.   
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171. The Commission also split the Dolomite West Field Community Center 

precinct in the 2021 Enacted Plan, shifting voters from CD 3 to CD 1. PX133 at 8 

tbl.1. Of the 1,284 voters that the Commission split from the old Dolomite West 

Precinct and added to District 1, 86.60% were Black and 8.18% were white. PX133 

at 8 tbl.1.  

172. The Commission’s whole precinct moves also show race predominated in the 

drawing of CD 1. Every whole precinct/VTD the Commission moved into District 1 

was majority-Black. 1/13 Tr. 38:24–39:1 (Fairfax); PX133 at 8. The Commission 

moved the Minor Fire Station precinct, which was 52.21% Black, from CD 3 to CD 

1. PX133 at 8 tbl.1. While that move lowered CD 1’s overall BVAP, the Commission 

would have lowered CD 1’s BVAP even more by adding precinct 3030—Pleasant 

Grove First Baptist Church—to District 1 instead of the Minor Fire Station Precinct. 

1/16 Tr. 775:1-10 (Barber). The Commission also moved the entire Center Point 

Community Center precinct, in north Jefferson County, from CD 4 to CD 1. PX133 

at 8 tbl.1. In the process, the Commission effectively split the Center Point 

municipality in half. See PX132 at 23. And of the 6,202 voters in that precinct, 

80.86% were Black and 12.61% were white. PX133 at 8. 

173. The Commission moved one precinct, the Brookside Community Center 

precinct, out of the already underpopulated CD 1. DX31 at 13 fig.3. That precinct is 

just 24.2% Black. DX31 at 11 fig.2. So, the decision to move Brookside Community 
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Center out of CD 1 and into CD 3 left District 1 more Black and District 3 more 

white.  

174. Dr. Barber stated that his regression analysis revealed that race was not a 

statistically significant predictor of which precincts were added to District 1 and that 

geographic proximity was the only significant predictor. DX31 at 20-21 tbl.4. Yet, 

Dr. Liu explained that Dr. Barber’s regression did not measure the interactive effect 

of geographic proximity and BVAP percentage at the precinct level and thus could 

not assess whether the geographically adjacent precincts that were also heavily 

Black were more likely to be moved to District 1 than were other adjacent precincts 

that were more white. PX26 at 3. Dr. Liu, correcting for an incorrectly specified 

regression model in Dr. Barber’s report, performed a multivariate regression with an 

interaction term to test whether race was a significant factor in the Commission’s 

decision to add an adjacent precinct to District 1. PX26 at 3–4. Dr. Liu found that 

race was a statistically significant predictor of adjacent precinct movement into 

District 1 at the 1% statistical significance level. PX26 at 4. He also demonstrated 

how Dr. Barber’s regression analysis was misleading and incorrect.   

175. Simulation analyses demonstrate that CD 1 in the Enacted Plan is a 

statistically significant outlier compared to race-blind simulated maps. Dr. McCartan 

reanalyzed the simulations Dr. Barber created for his expert report in this case using 

the appropriate threshold for statistical significance. PX30 at 9. He found that CD 
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1’s BVAP was more extreme than 95.1% of the corresponding districts in Dr. 

Barber’s simulations; a fact that Dr. Barber acknowledged on cross examination. Id. 

at 9; 1/15 Tr. 558:11-18 (McCartan Testimony); 1/16 Tr. 863:13-24 (Barber 

Testimony). PX151 illustrates how extreme the CD 1’s BVAP share is compared to 

Dr. Barber’s simulated maps.   

 

 

PX151.  

176. Dr. Barber’s original visualization of this same data obscures how extreme the 

Enacted Plan actually is. Figure 19 of Dr. Barber’s report plots the racial composition 

of districts in the simulations as a series of gray X’s. DX31 at 51; 1/15 Tr. 556:18–

557:2 (McCartan). Dr. McCartan testified that because the simulated BVAPs are 

marked with overlapping gray Xs, they blur together. 1/15 Tr. 556:18–557:13 

(McCartan).  Dr. Barber’s figure shows the range of the simulated district BVAPs. 

Id. at 557:7-13 (McCartan). But the figure hides the fact that most districts are near 

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 74 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

72 

the center of the range, so the Enacted Plan is still extreme compared to the total 

simulated set. Id. (McCartan). In his prior work on partisanship in Carter v. 

Degraffenreid, Dr. Barber represented similar data as a histogram, just as Dr. 

McCartan did in his report here. 1/16 Tr. 823:13-15 (Barber). In Carter, Dr. Barber 

found that the plan he was analyzing generated more Democratic-leaning districts 

than 99.98% of his “neutral” simulations, and he characterized that plan as an 

“extreme partisan outlier” compared to his neutral simulation set. 1/16 Tr. 826:5–

827:20. Moreover, in that case, Dr. Barber’s simulations did not include partisan or 

racial data, nor did he exclude simulations that did not comply with the VRA or 

simulations with less than a certain number of Democratic leaning seats. 1/16 Tr. 

828:25–829:21 (Barber) (“it would not make any sense to exclude districts based on 

their partisanship. That was the -- like, that’s the outcome that we’re studying in that 

particular case.”). Dr. Barber’s methodology in the present case is inconsistent with 

his prior work, and the court cannot credit his testimony. 

177. Dr. McCartan also conducted a precinct-by-precinct simulation analysis to 

investigate the role of race in a precinct’s district assignment under the Enacted Plan. 

For each precinct, Dr. McCartan identified the BVAP of the district to which that 

precinct was assigned under the Enacted Plan. PX30 at 11. Dr. McCartan then 

calculated, for each precinct, the average district BVAP that precinct was assigned 

to under the simulated plans. Id. at 11. The left portion of figure 2 in his report shows 
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the average BVAP share of the district to which a precinct is assigned averaged 

across all of Dr. Barber’s simulations. Id. at 11–12; 1/15 Tr. 560:15-22 (McCartan). 

The right portion of Figure 2 shows the difference between the district BVAP a 

precinct was assigned to in the Enacted Plan and the average district BVAP that 

precinct was assigned to in Dr. Barber’s simulations (i.e. the figure on the left). PX30 

at 11. The hatching on the map on the right represents precincts where the difference 

between its enacted District BVAP and its average simulated District BVAP was 

statistically significant. Id. at 12; 1/15 Tr. 565:6-14 (McCartan).  

178. A similar analysis was used in a recent racial gerrymandering case in 

Jacksonville Florida, 1/15 Tr. 622:10-17 (McCartan), and have been used by other 

academics in similar work. Id. at 594:1-11 (McCartan). The hatch map analysis is 

also an outlier analysis, like those contained elsewhere in Dr. McCartan’s report, at 

the precinct level. See id. at 623:3–624:15 (McCartan).   

 

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 76 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

74 

 

 

PX30 at 11 (Figure 2). 

179. The hatching on figure 2 shows that every precinct assigned to District 1 in 

the Enacted Plan is in a district with a statistically significantly higher BVAP 

compared to its average district assignment in Dr. Barber’s set of simulated maps. 

See id. at 11. That includes the East Pinson Valley Center, Center Point Community 

Center, Dolomite West Field Community Center, and Minor Fire Station precincts. 

See id.  

180. Commissioners Scales made several statements suggesting that the 

Commission moved the aforementioned precincts into CD 1 because of race, 

although she used party as a proxy to discuss the racial composition of those 

precincts. Immediately before the Commission voted to select Plan 1 at its 
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November 4 public hearing, Commissioner Scales said, “We speak of Democratic 

versus Republican. You figure out what that looks like.” DX10 at 31:21-22. 

Commissioner Scales then said: “I am having to take in Center Point which is highly 

Democratic, I am taking in Dolomite which is highly Democratic, but you ask 

yourself concerning Homewood, Ross Bridge, Lake Shore, is that a heavily 

populated Democratic area?” DX10 at 33:1-5.  

181. Mr. Douglas testified that Center Point and Pinson, the northern portion of 

District 1, have shifted from predominantly white to increasingly Black or mixed 

race. 1/14 Tr. 481:12-19. Mr. Douglas also watched Pleasant Grove—a municipality 

near the Minor Fire Station and Dolomite West precincts—experience similar 

demographic shifts. 1/14 Tr. 480:15-20 (Douglas). Mr. Cooper’s study of 

demographic changes in Jefferson County over time corroborates Mr. Douglas’s 

testimony. See PX149; PX150. 

182. Dr. Barber testified at trial that the Commission may have made changes to 

District 1 to increase the overlap between District 1 and Commissioner Scales’s 

former City Council District. 1/16 Tr. 770:5-23. But Dr. Barber has never spoken to 

the Commissioners, has no knowledge of their motives, and does not know what 

criteria they used. 1/16 Tr. 792:7-10, 799:7-12 (Barber). Instead, he based his 

conclusion on the broad theory that legislators prefer to maintain relationships with 

longstanding constituents so they can get reelected more easily. 1/16 Tr. 770:16-18 
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(Barber). But that theory makes no sense given Commissioner Scales voted against 

the Enacted Plan. DX10:15-16. Dr. Barber’s testimony here carries little weight. 

183. The Commission had other options. The 2021 Enacted Plan adds the only two 

adjacent non-District 2 precincts that are above 78% Black to District 1. PX131 at 

34. Any other adjacent precinct would have had a Black percentage lower than 78% 

and would lower District 1’s Black percentage. Id.  

184. In fact, the Commission had a very easy alternative it could have chosen. 

District 1 only needed 12,924 additional citizens to reach the ideal population in 

2021. 1/13 Tr. 196:8-9 (Fairfax). Adding precincts 3120, 3290, and 1285 (the Minor 

Fire Station precinct) to District 1 would have moved 12,544 people into the 

underpopulated district. 1/13 Tr. 196:15-20 (Fairfax). Adding those three precincts 

instead of the East Pinson Valley, Center Point Community Center, and Dolomite 

West Field Community Center precincts would have significantly lowered District 

1’s BVAP share, complied with traditional redistricting criteria, and performed just 

as well as the Enacted Plan in terms of core retention. 1/13 Tr. 198:1–199:11 

(Fairfax).  

iii. Race Predominated in the Drawing of Commission District 2.  

185. The Commission moved a total of seven whole and partial precincts into the 

CD 2 in 2021. PX131 at 389. While those seven moves reduced CD 2’s Black 

population by a modest 2.83%, District 2 is still a relatively high 66.18% Black 
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(64.11% BVAP) in the Enacted Plan. Id at 38; PX35. This indicates that Black voters 

are still “overconcentrated” in CD 2 and that the district still largely conforms to the 

65% rule the Commission set out to achieve for decades. 1/13 Tr. 237:24 –238:14 

(Cooper). 

186. Still, the Commission split the Bessemer Civic Center precinct, with a 

significant impact on District 2’s demographics. Before 2021, the Bessemer Civic 

Center precinct was wholly contained within District 3. PX131 at 28-29. But during 

the 2021 redistricting process, the Commission split the Bessemer Civic Center 

precinct along racial lines. Id. at 28-29. The Enacted Plan takes 2,559 persons from 

the old Bessemer Civic Center precinct and moves them into District 2. Id. at 28-29. 

80.50% of those moved were Black. PX131 at 29. Only 14.34% were white. Id. 

187. Although Mr. Stephenson testified that the Bessemer Civic Center precinct 

was split because it is one of the largest precincts in terms of population and 

geography and that the split was made to separate rural Bessemer from urban 

Bessemer, the Court does not credit this testimony. 1/15 Tr. 691:5-692:17 

(Stephenson). Mr. Stephenson may have been speculating that the Commission 

subordinated its traditional respect for municipal boundaries to a preference for 

maintaining a rural-urban divide within established municipalities. But there is no 

evidence the Commission ever thought about redistricting in those terms. If Mr. 

Stephenson is suggesting the Commission was trying to follow municipal lines, that 
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assertion is difficult to credit. Mr. Stephenson already acknowledged that the 

Commission was not attempting to follow municipal lines and that his observations 

about the district lines were not based on the actual considerations the 

Commissioners might have had in mind. 1/15 Tr. 686:24-687: (Stephenson). 

Moreover, the Bessemer Civic Center precinct split does not follow municipal 

boundaries. PX131 at 28; PX132 at 75. In fact, the CD 2 in the Enacted Plan cuts so 

deeply into Bessemer that the parts that remain in District 3 are no longer contiguous. 

PX132 at 75. The Court does not credit Dr. Barber’s testimony about this precinct.  

 

PX132 at 75.  
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188. Mr. Stephenson also testified that Bessemer has been in District 2 for as long 

as he has been in his position. 1/15 Tr. 691:20-21 (Stephenson). It is not at all clear 

how Mr. Stephenson reached that conclusion. Mr. Stephenson has been the chairman 

of the Board of Registrars in Jefferson County since the end of 2009 and was the 

deputy direct for the Board before that. 1/15 Tr. 649:8-11 (Stephenson). From 2013 

to 2020—the bulk of Mr. Stephenson’s tenure—Bessemer appears to have been split 

between CDs 2 and 3. PX132 at 69. And Mr. Stephenson’s own prior testimony 

suggests it would be extremely difficult for him to know whether Bessemer was 

wholly contained within CD 2 even if it started that way under the 2013 plan. Mr. 

Stephenson testified on cross-examination that generally, precincts in Jefferson 

County do not follow municipal lines because city boundaries are changing 

constantly. 1/15 Tr. 681:21-682:1 (Stephenson). Annexations occur on a weekly 

basis, resulting in changes to municipal boundaries throughout the County. 1/15 Tr. 

681:21-682:1 (Stephenson). So even if Bessemer started the decade wholly 

contained in CD 2, by 2020 that was no longer the case. And because of Jefferson 

County’s constant annexation process, it is not clear when that condition may have 

changed. In any case, while Mr. Stephenson says Bessemer has always been in CD 

2, the map speaks for itself. PX132 at 69.  
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PX132 at 69.  

189. The Commission also split the Ross Bridge Welcome Center precinct along 

racial lines. Ross Bridge was in CD 3 under the 2013 plan. PX131 at 29. The Enacted 

Plan splits Ross Bridge with dramatic racial effects. As a whole, the Ross Bridge 

precinct is only 23.38% Black. Id.at 30. But out of the 2,068 Ross Bridge voters the 

Commission moved into District 2, 52.80% were Black. Id at 30. The remaining 

portion of the Ross Bridge precinct is just 13.21% Black and remained in District 3 

under the Enacted Plan. Id at 30.  
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PX131 at 30.  

 

190. The Commission moved three whole precincts into CD 2. The Afton Lee 

Community Center precinct, also known as the Rosedale neighborhood, is majority 

Black. PX131 at 38-39. The Homewood and Grant Street Baptist Church precincts 

are majority white, but Grant Street Baptist Church is only barely so. PX131 at 39-

40. Although adding these precincts modestly decreased District 2’s BVAP share in 

2021, PX131 at 38-39, community members identified these areas as experiencing 

increases in their Black populations recently. Mr. Douglas testified that the 
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Homewood area (encompassing both the Homewood and Afton Lee Community 

Center Precincts) has a growing Black community. 1/14 Tr. 482:2-3. Mr. Cooper’s 

testimony confirms that demographic change and illustrates that even the Grant 

Street Baptist Church of Bessemer has grown in BVAP as its surrounding precincts 

have done so more dramatically. PX149 (Cooper maps comparing the 1990 to 2020 

Census). Adding these precincts with increasing Black populations will likely further 

increase the BVAP of CD 2 over the next decade.  

 

PX149.  

191. After the Commissioners voted to adopt the Enacted Plan, Commissioner 

Tyson commented publicly on the role that race played in the redistricting process, 

also linking purported political affiliation with race. Commissioner Tyson noted that 

District 2 was underpopulated, and remarked:  

“That mean[s] you hold what you got and you pull from the 

people that’s overpopulated. I talked to Commissioner Ammons. 

I pulled—Rosedale is a 99.2% Black community. 99.2% and they 
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all Democrats. . . . The other closest addition to me was 

Commissioner Jimmy Stephens. Yes, Ross Bridge is a part of 

that, but it’s across the street, which is 99% Republican. I got 

Mountain View part. I already have Oxmoor part. Oxmoor is 

already in my district. All I got was the Mountain View part 

which is hooked to Oxmoor. It’s a new subdivision which is 89% 

Democratic and Black. You know how I know? Because I got up 

and I went over there and limped on my leg and knocked on the 

doors and seen for myself. I went to Bessemer in the President 

Jimmy Stephens’ district. I got the part that was behind the civic 

center and the part that’s over there by the police department. 99 

percent Democratic, 99 percent Black. Don’t believe everything 

you hear. You know how I know? I got up, walked over there 

myself, and I looked at the folks in they face. And I know what 

I’m getting.”  DX10 at 39:16–40:23.  

 

192. Rosedale, Ross Bridge, Oxmoor, and Bessemer are communities that the 

Commission moved into CD 2 from CDs 3 and 5. PX132 at 22, 243-44 (Fairfax 

municipal map and precincts moved); 1/15 Tr. 697:12-13 (Stephenson) (“The 

residents vote at Afton Lee Community Center. It’s also known as the Rosedale 

area.”).  

193. The Commissioners’ discussion about Rosedale caught Mr. Douglas’s 

attention. 1/14 Tr. 486:9-13 (Douglas). Mr. Douglas worked with the Rosedale 

community for around 10 years through Greater Birmingham Ministries. 1/14 Tr. 

486:15-18. He noticed that CD 2’s border was not smooth and created a “bump” to 

capture Rosedale. 1/14 Tr. 486:21-23 (Douglas). Mr. Douglas also testified that he 
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understood Commissioner Tyson’s comment at the November 4 hearing to be talking 

about the race of voters, meaning “I know what color you are.” 1/14 Tr. 487:8-10.  

194. Simulation analyses also suggest that the Commission moved precincts into 

CD 2 on the basis of race. Dr. McCartan demonstrated that the BVAP in CD 2 is 

higher than 96.6% of the corresponding districts in Dr. Barber’s full set of 

simulations and higher than 93.35% of Dr. Barber’s simulations that included at least 

two majority Black districts. PX30 at 9. PX152 illustrates how extreme CD 2’s 

BVAP share is compared to Dr. Barber’s full set of simulations.  

 

PX152.  

195. Dr. McCartan’s hatch map analysis makes the point even more sharply. The 

hatch map, PX30, shows using Dr. Barber’s simulations that the precincts 

surrounding Bessemer, Ross Bridge, and even the Rosedale and Oxmoor 

neighborhoods should be in a District with a lower BVAP if the Enacted Plan had 
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been drawn without race in mind. PX30 at 11. Instead, those precincts are in CD 2, 

which has a BVAP that is more extreme than the 95% of the districts those precincts 

were assigned to in Dr. Barber’s complete set of simulations. Id.   

iv. Race Predominated in the Drawing of Commission District 3.  

196. The Commission’s splitting and shuffling precincts into CDs 1 and 2 also 

reduced the Black population in CD 3. PX131 at 40. In total, the Commission moved 

10,550 persons out of CD 3 into CDs 1 and 2. PX131 at 40 tbl.11. Black people 

accounted for 61.45% of those persons moved out of CD3. PX131 at 0 tbl.11. The 

Commission moved 3,625 persons, 64% of whom were Black, into CD 1. PX76; 

1/14 Tr. 273:17-19. The remaining 7,008 persons, 59.8% of whom were Black, were 

moved into CD 2. PX76; 1/14 Tr. 274:9-10.  

197. Those numbers are remarkable given where CD 3 started in 2020. In 2020, 

before the Commission adopted the Enacted Plan, District 3 had a BVAP of 28.6%. 

DX31 at 31. The Enacted Plan moved the exact precincts necessary to drive that 

already low number even lower to 27.29%. PX131 at 17 tbl.4.  

198. The Commission’s pattern of moving disproportionately Black precincts into 

Districts 1 and 2 mirrors the disproportionately white precincts it left behind in 

District 3. The portion of Bessemer Civic Center that the Commission left in District 

3 is 10 percentage points whiter than the portion the Commission moved into District 

2. PX131 at 28. Splitting the Ross Bridge precinct meant the Commission could 
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remove a community that was 52.80% Black from CD 3 and only keep the portion 

of Ross Bridge that was 71.69% white in the District. PX131 at 31. And the 

Commission’s decision to split the Dolomite West Field Community Center precinct 

and move 1,284 persons, 86.60% of whom were Black, into CD 1 meant other, less 

heavily Black neighborhoods remained in CD 3. See PX133 at 8 tbl.1. These moves 

increased CD 3’s white population percentage in the 2021 Enacted Plan. PX133 at 

17.  

199. By the time the Commission was done moving heavily Black precincts in CD 

3 to CDs 1 and 2, CD 3 was underpopulated. So, the Commission split the 2013 

Warrior City Hall precinct and moved 1,445 persons, 90.52% of whom were white, 

from CD 4 to CD 3. PX131 at 40 tbl.11. Notably, the Warrior City Hall precinct 

moved just 161 more people into CD 3 than the Commission moved out of CD 3 by 

breaking the Dolomite West Field Community Center in two. Compare PX131 at 40 

with PX132 at 288. Thus, the Commission twice subordinated its professed concern 

with keeping precincts together to move one Black community from CD 3 into CD 

1, and replace them with a white community from CD 4, keeping CD 3 as white as 

possible.  

200. The Commission had other ready options for CD 3. If the Commission had 

added precincts 3120, 3290, and 1285 (the Minor Fire Station precinct) to CD 1 from 

CD 3 instead of the East Pinson Valley, Center Point Community Center, and 
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Dolomite West Field Community Center precincts, it could have achieved its equal 

population goals while removing fewer Black voters from CD 3. 1/13 Tr. 198:1–

199:11 (Fairfax).  

201. Dr. McCartan’s simulation analysis also suggests the Commission 

intentionally moved Black voters out of CD 3 to maintain its already low BVAP.  

Using Dr. Barber’s simulations, CD 3 is a statistically significant outlier in terms of 

its BVAP using a standard statistical significance threshold. PX30 at 9. Enacted CD 

3 has a BVAP that is lower than 99.72% of all comparable districts in Dr. Barber’s 

simulations, and 99.51% of comparable districts in simulated plans with two or more 

majority Black districts. Id. at 19, Tbl.2. In fact, CD 3 was a statistically significant 

outlier for its exclusion of Black communities under every set of simulation 

constraints that Dr. McCartan tested. Id. PX153 illustrates just how extreme District 

3 is in relation to the distribution of randomly generated plans Dr. Barber produced.  

PX153.  
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202. Dr. McCartan’s hatch map analysis corroborates this account. Most of the 

precincts in the Central and Southwestern portions of CD 3 show the Commission 

placed those precincts in a District that has a lower BVAP share than at least 95% of 

the simulated district’s BVAPs. PX30 at 11. And those precincts that the Commission 

moved out of CD 3 into CDs 1 and 2—the Minor Fire Station, Dolomite West, 

Bessemer, and the Ross Bridge precincts—are in a district with a BVAP share that 

is higher than 95% of the districts Dr. Barber’s simulation placed them in. Id.  

v. Race Predominated in the Drawing of Commission Districts 4 and 5.  

203. Consistent with its choices in CD 3, the Commission’s decisions to move 

Black persons into CDs 1 and 2 left CDs 4 and 5 more white.  

204. The Enacted Plan moved 10,752 people from CD 4 into CDs 1 and 3. PX131 

at 40 tbl.11. 72.01% of those people were Black. Id. District 4’s loss of Black 

population is especially dramatic because, at the beginning of the 2020 redistricting 

process, District 4 had a BVAP of just 29.5%. DX31 at 34. After the 2020 redraw, 

District 4’s BVAP fell even further to 25.7%. DX31 at 34-35.  

205. As discussed above, the Commission split the East Pinson Valley Center 

precinct in the Enacted Plan. PX131 at 26. The portion it moved from District 4 to 

District 1 was 86.18% Black, while the portion left in District 4 was 56.91% Black. 

Id. The Commission also moved the entire Center Point Community Center precinct 

into District 1, shifting 6,202 people, 80.86% of whom were Black. PX131 at 39 
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(Table 9). As a result of these changes, District 4 lost its two most Black precincts to 

District 1 and was made more white in the process. See DX31 at 36 fig.14.  

DX31 at 36 fig.14.  

206. District 4 also gave an overwhelmingly white precinct, part of the 2013 

Warrior City Hall precinct, to District 3. This change is further evidence that race 

predominated in the redistricting process. As explained above, FOF § II.E.iv, CD 4 

had to shed population to CD 3 so the Commission could move Black persons from 

CD 3 into CDs 1 and 2. Id.   
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207. The Commission’s decision to move certain precincts out of District 5 and 

into CDs 2 and 4 tell the same story. When the 2021 redistricting process began, 

District 5 had a BVAP of 14.1%. DX31 at 37. When redistricting was done, District 

5 had a BVAP of 14.0%. DX31 at 37. Despite this extremely low baseline, the 

Commission’s movement of voters made District 5 marginally more white. In the 

2021 Enacted Plan, the Commission moved 7,555 people out of District 5 to Districts 

2 and 4. PX131 at 40 tbl.11. Of those moved, 16.10% were white. PX131 at Id. The 

Afton Lee Community Center and Oxmoor Valley Community Center moves 

account for most of the racial effects of the 2021 Enacted Plan on CD 5. The Afton 

Lee Community Center precinct has a BVAP of 59.2%, and the Oxmoor Valley 

Community Center precinct has a BVAP of 27.5%. DX31 at 38 fig.15. Because of 

where CD 5 started, keeping either precinct would have given District 5 a higher 

BVAP. And the Commission had several other adjacent precincts it could have given 

to CD 2 that would have increased CD 5’s BVAP. See DX31 at 38 fig.15.  

208. Dr. Barber suggested that because the Oxmoor Valley Community Center was 

previously split between CDs 2 and 5 and was then “reunited” in CD 2 under the 

Enacted Plan, this was not indicative of racial predominance. His testimony, 

however, was not helpful because it was based only on the broad principle that 

reuniting split precincts is a common redistricting approach rather than any evidence 

that this mattered to the Commission.  1/16 Tr. 784:17–785:5 (Barber).  
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DX31 at 38 (Figure 15).  

209. The Commission’s decision to move the McElwain Baptist Church precinct 

from District 5 to District 4 allowed it to move Black communities from District 4 

into District 3, like the trade it made between Districts 1, 3, and 4 using the Warrior 

City Hall precinct. See supra FOF § II.E.iv. The McElwain Baptist Church precinct 

included 4,787 people, 80.74% of whom were white. PX132 at 295. The 

Commission moved that group of nearly five thousand people from overpopulated 

District 5 into overpopulated District 4. DX31 at 34-35, 37; PX131 at 41 tbl.11. 

Meanwhile, the Commission split the East Pinson Valley Center precinct and moved 

3,105 voters from District 4 into District 1. PX131 at 41 tbl.11. The Commission 

could have kept the East Pinson Valley Center District in District 4 and avoided 
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splitting an additional precinct, in which case they would not have had to move the 

McElwain Baptist Church precinct into District 4. Instead, the Commission again 

subordinated protecting political subdivisions to move Black persons into District 1 

and make District 4 whiter.  

210. Dr. McCartan’s hatch map corroborates the suspect nature of the 

Commission’s precinct-level decisions. The Commission moved several precincts 

from Districts 4 and 5 into Districts in the Enacted Plan that are more Black than 

95% of the districts they were assigned to in Dr. Barber’s simulations. PX30 at 11, 

Figure 2. Those precincts include the East Pinson Valley, Center Point Community 

Center, and Afton Lee Community Center (Rosewood) precincts discussed above. 

Id.  at 11. And Dr. McCartan’s map suggests that the portion of the East Pinson Valley 

precinct that was left in District 4 in the Enacted Plan has a lower BVAP than 95% 

of the districts that precinct was assigned to in Dr. Barber’s simulations. Id. at 11, 

Figure 2. Put differently, the Commission’s decision to split the East Pinson Valley 

Precinct and move voters from District 4 into District 1 created statistically 

significant outlier precincts in both districts to which they were assigned compared 

to Dr. Barber’s “race-neutral” simulations.  

211. Dr. McCartan’s hatch map suggests another path the Commission could have 

taken with respect to District 4. The hatch map shows that the Tarrant City Hall 

precinct is an outlier, in that it is assigned to CD 4 under the Enacted Plan which has 
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a BVAP lower than 95% of the districts that precinct was assigned to in Dr. Barber’s 

simulations. PX30 at 11. Likewise, the hatch map shows that the Center Point 

Community Center precinct is a statistically significant outlier in that it is assigned 

to a district with a higher BVAP than the districts that precinct was assigned to in 

Dr. Barber’s simulations. Id. at 11. The Tarrant City Hall precinct and the Center 

Point Community Center precinct are nearly equal in population: 6,828 to 6,202 

people respectively. PX131 at 33 fig.8. But where Tarrant has a Black percentage of 

50.72%, the Center Point Community Center precinct is 80.86% Black. PX131 at 

33. The Commission could have moved the Tarrant City Hall precinct into CD 1 

from CD 4 and left the Center Point Community Center precinct in its original 

District. Doing so would have better adhered to traditional districting principles by 

reducing the number of municipal splits, since most of Center Point would be kept 

together and the entirety of Tarrant would move from CD 4 to CD 1. See PX132 at 

74 (map of District 1 overlaid on municipal boundaries). But the Commission did 

not take that route; it elected to move precincts in a manner that, statistically 

speaking, would be extremely unlikely using race-neutral criteria, and instead 

created racially extreme districts with unnecessary municipal splits.  
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PX131 at 34 fig.8.  
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PX132 at 74. 

 
F. Shifting, Post-Hoc Justifications by Defendant Do Not Explain the 

District Lines in the Enacted Plan 

212. To counter the evidence of racial predominance in the Commission’s adoption 

of the Enacted Plan, counsel for the Defendant has offered shifting explanations 

about what the Commission was trying to achieve in drawing the challenged 

districts. None of them holds up.  
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213. The Commission initially argued the district lines in the Enacted Plan are 

explainable by the Commission’s desire to retain the cores of previous districts to 

the greatest extent possible. As the record in this case developed, however, it became 

clear that their core-retention defense was insufficient, because: (1) core preservation 

is not a race neutral criterion in this context, given the history of the district lines 

and the process by which they were adopted; (2) “core retention” alone does not 

adequately explain the specific race-based choices of particular areas that were 

moved into and out of various districts; (3) expert analysis using simulations showed 

that the Enacted Plan is an outlier in terms of the extreme racial composition of its 

districts even using simulations with a high level of core retention; and (4) Mr. 

Cooper and Fairfax’s illustrative maps show that the Commission could have drawn 

plans with strong core retention without the packing seen in the Enacted Plan.  

214. The first and second of these points have been discussed at some length above. 

FOF §§ II.D, II.G, & II.H.  As to the third, Dr. McCartan created three sets of 

simulations to explore Dr. Barber’s claim that core retention offered a race-neutral 

explanation for the district lines in the Enacted Plan. Simulation sets 3, 4, and 5 were 

the weak, medium, and strong core retention simulations, respectively. 1/15 Tr. 

555:5–556:4 (McCartan). The “core retention, weak” specification pre-defined the 

“core” of each district and guaranteed that these cores would not be split by the 

simulations. PX30 at 17. Dr. McCartan defined those cores as any precincts that were 
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not on the boundary of a district in the 2013 plan. Id. at 17–18. Dr. McCartan did not 

apply a municipality split constraint to this set of simulations. Id. at 18. Dr. 

McCartan’s “core retention medium” setup was like the weak core retention 

simulations but avoided splitting both 2013 districts and municipalities to the extent 

possible. Id. Finally, Dr. McCartan created a “core retention, strong” simulation set 

by guaranteeing that each 2013 district would be split at most once. Id. Simulation 

set 3 created plans with a core retention between 37% and 82% of the population; 

set 4 created plans between 41% and 93% core retention; and set 5 created plans 

between 89.1% and 96.5% core retention. 1/15 Tr. 555:5–556:4 (McCartan). Dr. 

Barber acknowledged on cross examination that the simulation algorithm was unable 

to prioritize high core retention while also minimizing municipality splits 1/16 Tr. 

896:1-24.  

215. Dr. McCartan generated between 40,000 and 120,000 simulated plans under 

each of these sets of constraints and compared the racial composition of the Enacted 

Plan to the simulated plans. PX30 at 18. Dr. McCartan repeated the analysis twice 

for each simulation set: once with the full set of simulations and once only using 

simulated plans with two or more majority-Black districts. Id. at 19. 

216. Dr. McCartan testified that he did not agree with Dr. Barber’s contention that 

core retention offered a nonracial explanation for the district lines in the Enacted 

Plan. 1/15 Tr. 570:13-20 (McCartan). Dr. McCartan explained that his additional 
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analyses explore the extent to which core retention explained the racial patterns in 

the Enacted Plan. Id. at 570:16-24 (McCartan). Dr. McCartan concluded that core 

retention could not explain those patterns. Id. at 570:13-24 (McCartan). 

217. Dr. McCartan noted that the plans in his “strong core retention” simulation set 

performed as well as or better than the Enacted Plan in avoiding municipal splits. 

PX30 at 14. Dr. Barber testified on cross-examination that the Commission’s alleged 

goals of avoiding municipal splits and maintaining core retention conflict with one 

another because a map that emphasized reducing municipal splits would inevitably 

have to lower the plan’s core retention score. 1/16 Tr. 886:15–887:4. That tension 

played out in the experts’ simulations. Dr. McCartan did not include a municipal split 

constraint in his weak or strong core retention simulations. PX30 at 17–18. Dr. 

Barber tried to create a set of maps with very high core retention but could not get 

the algorithm to reliably generate high core retention plans and consider municipal 

splits. 1/16 Tr. 895:4–896:19 (Barber).  

218. Dr. McCartan’s strong core retention plan only demonstrates that even when 

compared against plans drawn with the strictest core retention specifications, the 

Enacted Plan is an outlier. But the strong core retention plan cannot generate the 

Enacted Plan because the Enacted Plan splits the Commission’s 2013 districts too 

many times to create the new, packed Districts 1 and 2. See PX30 at 18. Thus, the 

strong core retention simulation is only useful as a tool to compare the Enacted Plan 
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to hypothetical plans the Commission could have drawn if it were pursuing the most 

extreme core retention goal possible. Dr. McCartan plotted a histogram of the 

combined packing-cracking score for the maximum core retention simulation set. Id. 

at 15. The blue vertical line represents the combined packing-cracking score for the 

Enacted Plan. Id. at 15, Figure 3.  Comparing the Enacted Plan’s packing-cracking 

score to the distribution of packing-cracking scores under the strong core retention 

specification, Dr. McCartan found that the Enacted Plan was still a statistically 

significant outlier. Id. at 15; 1/15 Tr. 577:4-22 (McCartan). The Enacted Plan’s 

combined packing-cracking score was more extreme than 98.49% of randomly 

generated plans under the strong core retention specification. PX30 at 19, tbl 2; 1/15 

Tr. 577:4-22 (McCartan).  
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See PX30 at 15, Figure 3 (McCartan Rebuttal). Distribution of the combined 

packing-cracking score for the simulations that maximize core retention. The score 

for the 2021 Enacted Plan is marked by the vertical line. 

  

219. Dr. McCartan reproduced the same precinct-level analysis he  

performed for Dr. Barber’s simulations in Figure 2 of his report for his strong core 

retention simulations. PX30 at 15–16. Dr. McCartan found that even with the 

simulation’s extreme core retention constraint, Black voters were still packed into 

CD 1 to a statistically significant degree. PX30 at 16. Several precincts at the 

boundaries of CD1 and CD2 were assigned to districts with particularly extreme 

BVAPS for them. PX30 at 16. In the typical simulated plan, these “extreme” 

precincts were assigned to districts that are as much as 40 percentage points less 

Black than the districts they belong to under the 2021 Enacted Plan. PX30 at 16. Dr. 

McCartan noted that many of these extreme precincts were the same precincts Dr. 

Barber claimed the Commission pulled into CDs 1 and 2 for reasons other than race. 

PX30 at 16–17. 
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See PX30 at 16, Figure 4 (McCartan Rebuttal). 

220. Dr. McCartan testified that even including maximal core retention, 

compactness, municipality splits, and the other constraints, the Enacted Plan 

remained an outlier compared to his simulations. 1/15 Tr. 577:16–578:3 (McCartan). 

According to Dr. McCartan, this fact suggested that the allegedly non-racial 

justifications offered by Dr. Barber were not sufficient to explain the racial 

composition of the district lines in the Enacted Plan. Id. (McCartan).  

221.  As to the fourth reason Defendant’s core retention defense fails, Mr. Cooper 

drew illustrative plan D with a very high core retention rate to show that the 

Commission could have accomplished its goal of high core retention without 

packing Black voters into CDs 1 and 2. 1/13 Tr. 280:14-24 (Cooper). Mr. Cooper’s 
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illustrative plans balanced traditional redistricting principles like compactness, 

contiguity, and respect for political subdivision boundaries, including VTDs and 

municipalities, giving each factor equal weight. 1/13 Tr. 279:13-19 (Cooper). Mr. 

Cooper testified that he did not dilute minority voting strength, which he defined as 

an overconcentration of minority voters in certain districts, and that race did 

predominate in any of his Illustrative Plans in this case. 1/14 Tr. 352:11-12 (Cooper). 

222. Mr. Cooper also testified that the major change between Illustrative Plan D 

and the Enacted Plan was that Illustrative Plan D moves District 1 east—an option 

the Commission could have taken as far back as 1986. 1/13 Tr. 281:4-12 (Cooper).  

223.  Mr. Cooper’s illustrative Plan D had a core retention of 85.7% compared to 

the 2013 plan. 1/13 Tr. 282:19-20 (Cooper). Under Mr. Cooper’s illustrative Plan D, 

Districts 1 and 2 were 62.77% and 62.16% 18+ AP Black, respectively. 1/13 Tr. 

286:18-22 (Cooper); PX81. Districts 3, 4, and 5 had BVAPs of 24.32%, 42.48%, and 

14.64% respectively. 1/13 Tr. 286:23–287:3 (Cooper); PX81.  

224.  Although Mr. Cooper explained that Plan D places the incumbents from CDs 

1 and 4 in one district, 1/13 Tr. 283:2-10 (Cooper), he also testified that he could 

correct the mistake with little impact on core retention. 1/13 Tr. 286:15-20 (Cooper).  

 

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 105 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

103 

 

 

225. As this case has progressed, the Commission has brought forward another 

alleged non-racial explanation, arguing that it was important to the Commissioners 

to keep Birmingham united in two districts to the extent possible. According to 

counsel for the Commission, this could explain the concentration of Black voters in 

CDs 1 and 2 and their relative exclusion from the remaining districts. 12/19/24 Tr. 

at 29:4-5. However, this argument also has not been borne out by the evidence. As 

described above, FOF § II.G, analysis presented by Mr. Fairfax and Mr. Cooper has 
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shown that the Enacted Plan is far less effective in adhering to municipal boundaries 

than several of the Illustrative Plans presented by the Plaintiffs.  

226. Moreover, Mr. Stephenson flatly denied, in multiple sworn documents or 

testimony, that the Commission was seeking to preserve municipalities in the 

Enacted Plan. Mr. Stephenson testified that the Commission made no effort to follow 

municipal boundaries, because municipalities in Jefferson County resemble bug 

splats and have tentacles and lines extending all over. 1/15 Tr. 681:21–682:1; 705:20-

24 (Stephenson). He also testified that it would be difficult to follow municipal lines 

because the municipalities are constantly annexing new territory. 1/15 Tr. 705:14–

706:11 (Stephenson). He estimated that his office receives at least one annexation 

per week, and that in the past year hundreds of parcels of land have been annexed 

by municipalities. 1/15 Tr. 705:25–706:11 (Stephenson); see also Doc. 31 ¶ 33 

(Barry Stephenson Decl. Aug. 11, 2023) 

227. The Commission has not offered partisanship as an explanation for the 

configuration of the district lines, but even if it had, the Court could not credit such 

a justification.  Alabama’s voter registration file does not include a voter’s political 

party affiliation. It does include the race of each voter. MapInfo, the software used 

by the Commission in drawing the Enacted Plan and the 2013 plan, includes racial 

data, but does not show political party affiliation or elections data. 1/15 Tr. 704:9-

21; 705:1-8; 710:17-19 (Stephenson). Thus, while Commissioners Scales and Tyson 

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 107 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

105 

at times used partisan terms alongside racial terms, the record does not provide a 

basis to conclude that their decisions were made based on partisan data. Indeed, the 

record reflects that their use of partisan terms operated as a code for race. 

Commissioner Tyson, when using both partisan and racial terms, discussed looking 

people in the face. Looking someone in the face can often reveal their race, but not 

their party, and observers understood her to be speaking of race. DX10 at 40:21-23. 

Similarly, Commissioner Scales said: “We speak of Democratic versus republican. 

You figure out what that looks like.” DX10 at 31:21-22. 

228. Beyond the statements of Commissioners Scales and Tyson, the maps 

provided by Plaintiffs’ experts show that it is possible to draw a plan that unpacks 

the two majority-Black districts in a way where the Black-preferred candidates do 

not necessarily win outside of Commission districts 1 and 2. Specifically, Dr. Liu’s 

effectiveness analysis considered one of the Plaintiffs’ illustrative plans (Cooper 

Illustrative Plan B), and showed that the plan, which reduces the level of packing, 

would be fully effective in protecting Black voting strength in the Black majority 

districts, even with a lower BVAP, without guaranteeing that Black-preferred 

candidates would prevail in the other three districts.  PX25 at 6. In other words, even 

if the Commission wanted, for political reasons, to prevent the Black-preferred 

candidates from winning more than two of the five seats, they could accomplish that 

goal without the level of racial packing in the Enacted Plan. 
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the Enacted Plan. DX10 at 35:16. This fact undermines the suggestion that her 

interest in representing former city council constituents explains the precincts moved 

from CD 4 to 1. Moreover, on cross-examination, Dr. Barber acknowledged that he 

was aware that Commissioner Scales said she did not draw or have input on the 

Enacted Plan, 1/16 Tr. 872:2-8 (Barber), and simply did not take account of this fact 

in forming his opinions. 

G. Packing Black Voters into CDs 1 and 2 is Not Required by the VRA.  

231. Dr. Liu6 analyzed the extent of racially polarized voting (RPV) in Jefferson 

County elections and provided an “effectiveness analysis” to examine whether the 

level of packing of Black population in CDs 1 and 2 is necessary to allow Black 

voters in Jefferson County to elect candidates of choice to office. PX25 at 3; 1/14 

Tr. 371:15-23. Dr. Liu analyzed voting patterns in fourteen elections in which 

Jefferson County voters had a choice between a white candidate and a Black 

candidate (“bi-racial elections”) over the last15 years. 1/14 Tr. 374:15-19 (Liu).7  

 
 

6 In analyzing the extent of RPV in Jefferson County, Dr. Liu used the Ecological Inference (EI) 

method developed by Professor Gary King at Harvard University. King’s EI is widely used by 

scholars in the field to analyze racially polarized voting. Dr. Liu has used the EI method in all the 

voting rights cases in which he has testified about RPV in. Dr. Liu has also used EI in his own 

scholarly research and has published an academic article on the EI method. PX25 at 2; 1/14 Tr. 

374:20–375:15 (Liu). 
7 Those races included elections for Alabama Secretary of State in 2014 and 2022, Alabama 

Lieutenant Governor in 2014 and 2018, Alabama State Auditor in 2014 and 2018, Alabama 

Public Service Commission (Place 1) in 2018, Alabama Attorney General in 2022, Alabama 

Supreme Court Associate Justice (Place 5) in 2022, President for 2008 and 2012, and Jefferson 

County Sherriff in 2022. PX25 at 4–5 & tbl.1. 
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232. Dr. Liu found that, in each of the elections he analyzed, Black voters provided 

overwhelming support—over 90%—to Black candidates. PX25, tbl.1. Black support 

for Black candidates was never lower than 92% and was over 95% in all but three 

elections. Id. 

233. White voters did not share Black voters’ preferences. Of all the elections Dr. 

Liu analyzed, white support for the Black preferred candidate peaked at 22.4%, and 

was as low as 9.3%. Id. Dr. Liu concluded that Jefferson County elections exhibit 

consistently extreme levels of RPV because, in each biracial election, the vast 

majority of Black voters (over 90% in every election) and only a small minority of 

white voters (between 9.3% and 22.4%) cast their votes for the Black candidate. 1/14 

Tr. Tr. 375:20–376: 19 (Liu); PX25 at 3–5 & tbl.1. 

234. Dr. Liu has also served as an expert witness in several previous cases where 

he was called upon to analyze RPV in Jefferson County. Based on his analysis of 

RPV in all these cases, the level of RPV in Jefferson County is one of the highest 

that he has encountered as an expert witness. 1/14 Tr. 381: 21–382: 17 (Liu).  

235. Dr. Liu also used an Effectiveness Analysis to compare the Enacted Plan and 

one of Plaintiffs’ illustrative plans to determine how the concentration of Black 

voters in each plan affects the opportunity for Black voters to elect their candidate 

of choice. PX25 at 5–8. This also allowed Dr. Liu to analyze the impact of packing 
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– that is, the extent to which Black voters are concentrated in a particular district 

beyond the level needed to allow them an opportunity to elect a candidate of choice.  

236. Dr. Liu’s Effectiveness Analysis considered six recent bi-racial elections in 

Jefferson County: Jefferson County Sheriff in 2022, Alabama Governor in 2022, US 

Senate in 2022, Alabama Secretary of State in 2022, Alabama Attorney General in 

2022, and Alabama Supreme Court Associate Justice (Place 5) in 2022. PX25 at 6. 

Dr. Liu testified that because these six elections were recent and involved all voters 

in Jefferson County, they were most probative of likely voting behavior in upcoming 

Jefferson County Commission elections. 1/14 Tr. 385:14–386:9 (Liu).  

237. Dr. Liu then analyzed the number of Black voters in each district in the 

Enacted Plan whose votes were unnecessary “surplusage” for the Black-preferred 

candidate to win election, defining this as packing. PX25, tbl.3. He found that the 

levels of packing of Black voters into CDs 1 and 2 are far greater than needed to 

permit Black voters to elect a candidate of choice. Id.  

238. Dr. Liu also analyzed whether Plaintiffs’ illustrative plans (Cooper Illustrative 

Plans A, B, and C) would be effective for providing an opportunity for Black voters 

to elect candidates of choice. He testified that Plaintiffs’ illustrative plans would 

reduce the level of packing, would be fully effective in continuing to permit Black 

voters to elect candidates of their choice in at least two districts. 1/14 Tr. 388:21–

391:15. (Liu). 
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candidates in the Jefferson County elections he analyzed. Despite the relatively high 

level of RPV in Jefferson County, Black-preferred candidates won the majority of 

the County-wide vote in 12 of the 14 elections Dr. Liu analyzed. 1/14 Tr. 382:18–

383:19 (Liu). This means that supermajorities of Black voters are not necessary to 

elect a candidate of choice, even though the level of RPV is high. Id. 

245. In sum, the evidence persuasively shows that the level of packing in Districts 

1 and 2 of the Enacted Plan is far beyond what is needed to allow Black Jefferson 

County voters to elect candidates of choice to office. It also shows that Plaintiffs’ 

illustrative plan would still allow Black voters to elect candidates of choice, despite 

the lower levels of Black BVAP in CDs 1 and 2 under the illustrative plan. It also 

shows that packing Black voters as the Enacted Plan is not necessary to maintain the 

partisan composition of the Commission. Mr. Cooper’s illustrative plans all unpack 

Black voters without altering the partisan composition of the Commission. PX24, 

pg. 9, Tbl. 3. Defendant has not provided meaningful evidence to the contrary. 

CONCLUSIONS OF LAW  

I. Plaintiffs Have Standing  

246. The McClure and Addoh-Kondi Plaintiffs have established individual 

standing to challenge each of the Commission Districts in the Enacted Plan. Greater 

Birmingham Ministries, the Alabama State Conference of the NAACP and the 
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Metro-Birmingham Branch of the NAACP have established associational standing. 

See Doc. 168. 

247. “Where a plaintiff resides in a racially gerrymandered district…the plaintiff 

has been denied equal treatment because of the legislature’s reliance on racial 

criteria, and therefore has standing to challenge the legislature’s action.” United 

States v. Hays, 515 U.S. 737, 744–45 (1995) (citations omitted); see North Carolina 

v. Covington, 585 U.S. 969, 976 (2018) (“[I]t is the segregation of the plaintiffs [on 

the basis of race]—not the legislature’s line-drawing as such—that gives rise to their 

claims.”). 

248. Organizational Plaintiffs have associational standing to sue on behalf of their 

members if their members would “have standing to sue in their own right.” Ala. 

Legis. Black Caucus v. Alabama (“ALBC”), 575 U.S. 254, 269 (2015) (internal 

citations omitted) (concluding that NAACP had standing to sue on behalf of their 

members when those members have individual standing in the relevant districts). 

249. An organization with members living in the challenged districts has standing 

to challenge those districts’ composition if “the interests at stake are germane to the 

organization’s purpose, and neither the claim asserted nor the relief requested 

requires individual[] members’ participation in the lawsuit.” Id. at 269–71 (internal 

citations omitted) (concluding organizational standing in a racial gerrymandering 

suit is established by identifying members who reside in the challenged districts); 
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Warth v. Seldin, 422 U.S. 490, 511 (1975) (discussing how an association may have 

standing either in its own right or alternatively on behalf of its members). 

250. The harm of racial gerrymandering is inherent in residing in a racially 

gerrymandered district, so the standing requirement is solely that Plaintiffs live 

within the boundaries of the district they are challenging. ALBC, 575 U.S. at 262–

63 (explaining the district-specific nature of racial gerrymandering claims because 

the harms involved directly affect voters who live in that district). As long as the 

associational members have standing by residing in the challenged districts, then the 

association itself also has standing. Id. at 269. 

II. Legal Standard 

251. In considering race in the context of districting, the Supreme Court has “made 

clear that there is a difference between being aware of racial considerations and 

being motivated by them. The former is permissible; the latter is usually not.” Allen 

v. Milligan, 599 U.S. 1, 30 (2023) (cleaned up). This distinction is necessary because 

“redistricting legislatures will almost always be aware of racial demographics, but 

such race consciousness does not lead inevitably to impermissible race 

discrimination” Id. (cleaned up).  

252. In the racial gerrymandering context, the Fourteenth Amendment only forbids 

the use of race as ‘predominant’ district boundary-drawing ‘factor’ unless 
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boundaries are ‘narrowly tailored’ to achieve a ‘compelling state interest.’” ALBC, 

575 U.S. at 258 (quoting Shaw v. Hunt (“Shaw II”), 517 U.S. 899, 907–08 (1996)).  

253. If race predominates in the drawing of a district, the district may still be 

constitutional if it satisfies a compelling state interest. Bethune-Hill v. Va. State Bd. 

of Elections, 580 U.S. 178, 193-95 (2017). 

254. “[E]liminating violations of Section 2 [of the Voting Rights Act] is a 

compelling state interest.” Askew v. City of Rome, 127 F.3d 1355, 1376 (11th Cir. 

1997); see also Clark v. Putnam Cnty., 293 F.3d 1261, 1273 (11th Cir. 2002). This 

is because, “under certain circumstances,” the Fifteenth Amendment “authorize[s] 

race-based redistricting as a remedy for state districting maps that violate § 2.” 

Milligan, 599 U.S. at 41; see Students for Fair Admissions, Inc. v. President & 

Fellows of Harvard Coll., 600 U.S. 181, 207 (2023) (recognizing a compelling state 

interest in “remediating specific, identified instances of past discrimination that 

violated the Constitution or a statute”). 

255. In evaluating racial gerrymandering claims, the Court starts with the “the 

presumption that the legislature acted in good faith.” Alexander v. S.C. State Conf. 

of the NAACP, 602 U.S. 1, 1 (2024). A plaintiff may overcome this presumption by 

showing the State “subordinated” race-neutral districting criteria to racial 

considerations. Cooper, 581 U.S. at 285; see also Miller v. Johnson, 515 U.S. 900, 

915–16 (1995) (explaining that the presumption must yield “when the evidence 
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shows that citizens have been assigned to legislative districts primarily based on their 

race”). But even where a state’s reapportionment plan adheres to traditional 

redistricting principles, race may predominate. Bethune-Hill v. Va. State Bd. of 

Elections, 137 S. Ct. 788, 798; Clark, 293 F.3d at 1270 (11th Cir. 2002) (“The fact 

that other considerations may have played a role in the . . . redistricting does not 

mean that race did not predominate.”). 

256. “The racial predominance inquiry concerns the actual considerations that 

provided the essential basis for the lines drawn, not post hoc justifications the 

legislature in theory could have used but in reality did not.” Bethune-Hill, 137 S. Ct. 

at 799. 

257. “The task of assessing a jurisdiction’s motivation, however, is not a simple 

matter; on the contrary, it is an inherently complex endeavor, one requiring the trial 

court to perform a ‘sensitive inquiry into such circumstantial and direct evidence of 

intent as may be available.’” Hunt v. Cromartie, 526 U.S. 541, 546 (1999) (quoting 

Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1977)). 

258. Direct evidence “often comes in the form of a relevant state actor’s express 

acknowledgment that race played a role in the drawing of district lines.” Alexander, 

602 U.S. at 8; see also Clark, 293 F.3d at 1267–68 (considering direct evidence, 

including the relevant map-drawer’s testimony that “her predominant consideration 
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in crafting the plan was to maintain the core of the existing majority minority 

districts and strive toward a 60% black VAP [voting age population]”). 

259. Circumstantial evidence includes the “relevant historical background, direct 

quotes from [commission] members, expert reports, public comments, and [the 

Commission’s] responses (or lack thereof) to public concerns, Jacksonville Branch 

of NAACP v. City of Jacksonville, No. 22-13544, 2022 WL 16754389, at *3 (11th 

Cir. Nov. 7, 2022), as well as “a district’s shape and demographics,” Miller, 515 

U.S. at 916, but “‘bizarreness’ of shape is not a threshold showing for racial 

gerrymandering, Clark, 293 F.3d at 1270 (citing Miller, 515 U.S. at 917). 

260. “A conflict or inconsistency between the enacted plan and traditional 

redistricting criteria…may be persuasive circumstantial evidence tending to show 

racial predomination.” Bethune-Hill, 137 S. Ct. at 788.  

261. Equal population is not a “traditional” redistricting goal that a court can weigh 

against the use of race to determine whether race predominates. ALBC, 575 U.S. at 

272. Instead, equal population is a “background rule against which redistricting takes 

place”, and a court must determine “whether race, or other factors, predominate in a 

legislator’s determination as to how equal population objectives will be met.” Id. at 

273 (emphasis in original). 

262. Courts may consider evidence concerning the racial makeup of the particular 

areas moved into or out of a challenged district. Bethune-Hill, 137 S. Ct. at 800–01; 
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Cooper, 581 U.S. at 300. However, “the ultimate object” of the Court’s “inquiry is 

the legislature’s predominant motive for the design of the district as a whole”: 

A court faced with a racial gerrymandering claim therefore 

must consider all of the lines of the district at issue; any 

explanation for a particular portion of the lines, moreover, 

must take account of the districtwide context. 

Concentrating on particular portions in isolation may 

obscure the significance of relevant districtwide evidence, 

such as stark splits in the racial composition of populations 

moved into and out of disparate parts of the district, or the 

use of an express racial target. A holistic analysis is 

necessary to give that kind of evidence its proper weight.  

 

Bethune-Hill, 137 S. Ct. at 800 (reversing and remanding a panel’s finding that race 

did not predominate where legislature set a 55% BVAP threshold).  

III. Plaintiffs’ Direct and Circumstantial Evidence Demonstrates the 

Enacted Plan Violates the Equal Protection Clause.   

A. Race Predominated in the Drawing of the Challenged Districts 

263. The historical evidence contained in the Section 5 preclearance materials from 

1993, 2001, and 2013 provide direct evidence of the Commission’s purpose in each 

of those redistricting cycles. See Clark, 293 F.3d at 1267-68 (identifying Section 5 

correspondence as direct evidence of legislative motive). The Commission’s Section 

5 correspondence reveals its intent to maintain both two majority Black districts and 

maintain the explicit racial target of 65% BVAP in Districts 1 and 2 as well racial 

ratios in surrounding districts. See e.g., PX05 at MCC02558. 

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 122 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

120 

264. Section 5 preclearance documents “are an ‘evidentiary source relevant to the 

question of intent,’” Abbott v. Perez, 585 U.S. 579, 603–04 (2018); see Miller, 515 

U.S. at 919 (citing preclearance correspondence as “powerful evidence” of racial 

gerrymandering). They are especially probative because they compose “the specific 

sequence of events leading up to the challenged decision.” See Jacksonville Branch 

of NAACP v. City of Jacksonville, 635 F. Supp. 3d 1229, 1285 (M.D. Fla. 2022).  

265. When a legislative body unmistakably decides to maintain district lines from 

prior maps, courts consider the prior mapmaking processes as part of the sequence 

of events leading up to challenged plan. Id. at 1286 (“[B]ecause the [legislature] in 

2022 expressly decided to maintain the lines that were drawn in 2011, the Court 

finds the history of what occurred in 2011 is part of the ‘specific sequence of events’ 

that led to the Enacted Plan.”). 

266. Courts have repeatedly relied upon evidence that a legislature drew a district 

to pursue a racial target as compelling evidence of racial predominance. See, e.g., 

ALBC, 575 U.S. at 267 (“That Alabama expressly adopted and applied a policy of 

prioritizing mechanical racial targets above all other districting criteria (save one-

person, one-vote) provides evidence that race motivated the drawing of particular 

lines in multiple districts in the State.”); Cooper, 581 U.S. at 298–99; Bethune-Hill, 

580 U.S. at 799. 
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267. Here, by prioritizing the maintenance of existing lines, the Commission 

adopted a criterion that would inevitably carry forward the effects of the race-based 

lines originally drawn in 2013, as the Commission’s own expert, Dr. Barber 

acknowledged. DX31 at 9-10. The intent in 2021 to preserve what was done in 2013 

makes the evidence of what occurred in 2013 particularly relevant. The Court thus 

considers whether the 2021 Commission “reenact[ed] the plan previously passed by 

its [] predecessor” and “carried forward the effects of any discriminatory intent on 

the part of the” 2013 Commission. Abbott, 585 U.S. at 604. 

268. The history of the Commission’s consistent reports to DOJ of its effort to 

create and maintain two super-majority Black voting districts in excess of 65% in 

Jefferson County provides circumstantial evidence that the Commission continued 

its decades-long practice in 2021. Abbott, 585 U.S. at 607.  

269. The Commission’s correspondence with DOJ makes clear that it was relying 

on a misunderstanding of the 65% rule and Section 5 at least until 2013. PX05. But 

Section 5 did not require the Commission to maintain districts 1 and 2 with 65% 

BVAPs in 2013, nor in previous redistricting cycles. ALBC, 575 U.S. at 275 

(“Section 5, which covered particular States and certain other jurisdictions, does not 

require a covered jurisdiction to maintain a particular numerical minority 

percentage. It requires the jurisdiction to maintain a minority's ability to elect a 

preferred candidate of choice. That is precisely what the language of the statute 
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says.”). And although the Commission’s racial target of 65% in Districts 1 and 2 

does not require a finding that it violated the Constitution, the fact that the 

Commission’s target was not based on any analysis or consideration of Black 

people’s ability to elect candidates of choice in those districts, does. As Mr. 

Stephenson admitted, the Commission did not conduct an RPV analysis or any 

assessment of Black voter registration and turnout when drawing the 2013 plan. 

PX05; 1/15 Tr. 720:2-4 (Stephenson). Nor did the Commission mention in its 

correspondence to the DOJ that Commissioner Bowman, one of the two Black 

commissioners, vociferously opposed the Commission’s plan in 2013 as unfair. 1/15 

Tr. 714:10-13 (Stephenson); 1/15 Tr. 717:5-17 (Stephenson).  

270. Moreover, Commissioners Jimmie Stephens and Joe Knight, two of the five 

Commissioners who served on the Commission during the 2021 redistricting, were 

on the Commission during the redistricting process in 2013. 1/15 Tr. 712:16-25 

(Stephenson). When the Commission then, as publicly articulated by Commissioner 

Knight, adopted a least change approach to redistricting by making as few changes 

as possible to the existing 2013 district lines, 1/15 Tr. 719:9-11 (Stephenson), 

following the same procedure drawing the 2021 plan that it did in drawing the 2013 

plan, 1/15 Tr. 719:18-21 (Stephenson), it made the choice to “lock[] in supermajority 

districts in perpetuity in Jefferson County.” 1/13 Tr. 261: 24 – 262:2 (Cooper); 

PX147; PX148; PX149. 
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271. The Enacted Plan in fact does just that—it maintains most of the population 

from each of the districts in the 2013 plan, DX31 at 7 tbl.1, and more generally, 

retains the same racial composition of the maps enacted by the Commission since 

the 1990 Census. PX06 at 42-43, 44-45; PX04 at 191-92; PX53. In fact, the Enacted 

Plan retained some 90% of the populations of Districts 1 and 2 from the 2013 

districts, which is an extraordinarily high degree of retention even compared against 

other high core retention plans. Compare, e.g., DX31 at 7 tbl.1 (noting core retention 

rates in the 90% range), with, e.g., In re S.J. Res. of Legis. Apportionment 1176, 83 

So.3d 597, 662, 665, 669 (Fla. 2012) (describing 82.6% retention as 

“overwhelming” and 69.7% as “high”). 

272. This history supports a determination that race was a predominant 

consideration in the choice to maintain preexisting district lines. Jacksonville Branch 

of NAACP v. City of Jacksonville, No. 22-13544, 2022 WL 16754389, at *3 (11th 

Cir. Nov. 7, 2022). 

273. Moreover, unrebutted evidence shows that, over several decades, as Black 

communities moved out of Birmingham into the surrounding suburbs, the 

boundaries of CDs 1 and 2 followed them. Supra FOF § II.A; FOF § II.D. This 

resulted in municipality and VTD/precinct splits along racial lines. Expert analysis 

supports the finding that race was the determinative factor in the drawing of 

Commission lines. 
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274. As Dr. McCartan demonstrated, it would be very unusual to observe a plan 

drawn without considering race that resulted in a more extreme racial composition 

than the Enacted Plan in Districts 1, 2, or the third highest BVAP district. PX30 at 

19, 9; 1/16 Tr. 863:13-24 (Barber) (agreeing that the BVAPs of several districts were 

statistically significant outliers compared to his simulations). Indeed, the Enacted 

Plan’s packing of two districts and cracking of a third district is statistically 

significant compared to Defendant’s own “race neutral” of Dr. Barber’s “race-

neutral” simulated plans. PX30 at 10; 1/15 Tr. 637:24–638:3 (McCartan). The 

Enacted Plan’s packing and cracking of Black voters is an extreme outlier that 

represents a significant deviation from a fair outcome. This evidence is 

independently probative of race predominating in 2021. See Miller, 515 U.S. at 916 

(courts rely on “circumstantial evidence of a district’s shape and demographics”). 

i. Least Change Core Preservation of the 2013 Plan Does Not Preclude 

a Finding of Racial Predominance in 2021   

275. The Commission contends it sought to maintain previous district cores as the 

predominant factor in 2021, so that race could not be the predominant factor. This 

does not undermine Plaintiffs’ evidence or legally rebut the claim. 

276. The Commission’s history of racial gerrymandering offers strong evidence 

that the Commission’s “least change” approach in 2021 sought to preserve previous 

racial gerrymanders.  
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277. Core preservation does not insulate a racial gerrymander from challenge. This 

is because core preservation does “not address the question of how the ‘cores’ of 

these oddly shaped districts came to be in the first place, only why they have 

remained so.” Jacksonville Branch of NAACP, 635 F. Supp. 3d at 1280. “‘That’s the 

way we’ve always done it’ may be a neutral response, but it is not a meaningful 

answer.” Id. (internal citation omitted). Moreover, core preservation “is not directly 

relevant to the origin of the new district inhabitants.” ALBC, 575 U.S. at 274 

(emphasis in the original). And so, a State’s adherence to a previously used 

districting plan is not a meaningful defense to a racial gerrymandering claim. See, 

e.g., Covington, 585 U.S. at 976 (holding race still predominated even when the 

“new districts were mere continuations of the old, gerrymandered districts” because 

voters “remained segregated on the basis of race”); Clark, 293 F.3d at 1267 (holding 

districts were racially gerrymandered where a county’s goal was to readopt the 

“cores” of previously gerrymandered districts); Alabama Legislative Black Caucus 

v. Alabama, 231 F. Supp. 3d 1026, 1065 (M.D. Ala. 2017) (holding that “race 

predominated in the design” of various districts even where mapmakers “maintained 

the core of each district”); cf. Milligan, 599 U.S. at 22 (rejecting core preservation 

as a VRA defense).  

278. If the Commission “chooses to rely on redistricting criteria highly correlated 

with race, like preserving the ‘cores’ of unconstitutional districts,” it cannot leapfrog 
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the origins of the cores. Covington v. North Carolina, No. 1:15-CV-00399, 2018 

WL 604732, at *4 (M.D.N.C. Jan. 26, 2018).  

279. Defendant’s argument that preserving the cores of prior districts precludes a 

finding of racial gerrymandering misapprehends the law. Covington, 585 U.S. at 

976. Plaintiffs “remai[n] segregated on the basis of race” because of the lines the 

Commission readopted from its prior plans, and “it is the segregation of the 

plaintiffs—not the legislature’s line-drawing as such—that gives rise to their 

claims.” Id. 

ii. The Enacted Plan Subordinates Key Traditional Districting Criteria 

to Race.  

280. Plaintiffs’ illustrative plans demonstrate that the Commission could have 

achieved its legitimate redistricting goals without the racial manipulation of Black 

voters in the Enacted Plan. Cooper, 581 U.S. at 322. In particular, the Commission 

compromised the splitting of municipalities and VTDs/precincts in its design of the 

2021 Enacted Plan in pursuit of districts that maintained existing racial percentages. 

The Commission’s specific movements of Black voters in and out of each 

Commission district is clear evidence that race was the predominant factor in 

drawing those districts in 2021.  

281. Moreover, the Commission’s splitting of municipalities and VTDs/precincts 

along racial lines, both in 2021 and in previous redistricting, further supports this 

Court’s finding that key traditional districting principles were necessarily 
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subordinated to race to achieve the Commission’s race-based goals. Covington v. 

North Carolina, 316 F.R.D. 117, 145, 160 (M.D.N.C. 2016) (splitting more precincts 

and in a more complicated manner strongly suggests race predominated), aff’d, 581 

U.S. 1015 (2017); Bethune-Hill v. Va. State Bd. of Elections, 326 F. Supp. 3d 128, 

148 (E.D. Va. 2018) (split subdivisions indicate racial predominance); see also 

GRACE v. City of Miami, 730 F. Supp. 3d 1245, 1283–86 (S.D. Fla. 2024). 

282. For example, Commissioners stressed the importance of the racial 

demographics of areas moved in and out of districts, and their redistricting decisions 

reflected that “their primary directive . . . was to preserve the status quo.” GRACE, 

730 F. Supp. 3d at 1265. Yet the Enacted Plan split more municipalities than the 

2013 plan. FOF ¶ 85. And the Commission split off majority Black populations in 

Tarrant, Center Point, and Fultondale and moved them into District 1, instead of 

extending the district eastwards to encompass more racially diverse areas of Irondale 

and Leeds. FOF ¶¶ 84, 92; id. at ¶¶ 98-100.  Parts of Homewood were already in CD 

2 prior to the 2021 redistricting process, but additional, majority Black portions of 

Homewood were added to CD 2 in the Enacted Plan. PX11 at 39:22-40:4. And the 

Commission split the East Pinson Valley Center VTD/precinct to add the 

supermajority Black portion to CD 1, while keeping in CD 4 the portion with a 

smaller Black population. FOF ¶ 99. 
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283. The surgical precision with which the Commission engaged in this racial 

manipulation also operated from a faulty premise. The Commission used a plus or 

minus 1 percent population variance “because the software” allowed this level of 

population accuracy. 1/15 Tr. 660:7-10 (Stephenson). In his presentation to the 

Commission Mr. Stephenson reported: “In Reynolds vs. Sims, the U.S. Supreme 

Court ruled that districts have to be reapportioned so that each district has 

approximately equal population.” DX55 at 2. However, precedent does not require 

“the theoretical, precisely equal ideal;” a 1% deviation standard is a “more rigorous 

deviation standard” than is necessary under the Constitution for county commission 

districts. ALBC, 575 U.S. at 259; see also Harris v. Ariz. Indep. Redistricting 

Comm’n, 578 U.S. 253, 255–56 (2016) (noting that total deviations up to 10% are 

generally permissible for local redistricting plans). Indeed, the Constitution “does 

not demand mathematical perfection” and so deviations from near mathematical 

equality are often necessary to ensure adherence to other traditional redistricting 

criteria, such as “maintaining the integrity of political subdivisions,” including 

municipalities. Cooper, 578 U.S. at 258. “An unrealistic overemphasis on raw 

population figures,” however, “may submerge these other considerations and itself 

furnish a ready tool for ignoring factors that in day-to-day operation are important 

to an acceptable representation and apportionment arrangement.” Gaffney v. 

Cummings, 412 U.S. 735, 745–49 (1973).  
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284. Each decade since 1986, Commission Districts 1 and 2 were underpopulated, 

while surrounding districts were by the same measure hugely overpopulated. PX03 

at 2; PX06 at MCC01167; PX05 at MCC02557; PX12 at 6. By setting a population 

deviation of 1%, the Commission ensured that as Black populations moved out of 

Birmingham, a practically equal number of people would have to be moved back 

into Districts 1 and 2 by the end of the decade. As Mr. Cooper demonstrated, this 

ensured that CDs 1 and 2 over the decades reached out to grab Black voters as they 

moved out of Birmingham. 1/13 Tr. 261:24–262:2 (Cooper); PX147; PX148; 

PX149. One need only look at the district lines in the 2021 Enacted Plan, which now 

include majority-Black populations in municipalities beyond Birmingham like in 

Tarrant, Center Point, and Fultondale, which were predominantly white in the 1990s 

and not part of District 1, to reach this conclusion. 1/13 Tr. 265:1-6 (Cooper); 1/13 

Tr. 267:9-13 (Cooper).  

iii. Commissioners’ Statements in 2021 are Direct Evidence of Racial 

Predominance  

285. Commissioners Tyson and Scales’s public comments during the redistricting 

process are direct evidence of the Commission’s intent. DX10 at 40:21-23. 

“[R]elevant, contemporaneous statements of key legislators are to be assessed when 

determining whether racial considerations predominated in redistricting processes.” 

Jacksonville Branch of NAACP, 2022 WL 16754389, at *4; see also Clark, 293 F.3d 

at 1267–68 (considering direct evidence, including the relevant map-drawer’s 
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testimony that she aimed “to maintain the core of the existing majority minority 

districts and strive toward a 60% [B]lack VAP”).  

286. Here, Commissioner Tyson knew the racial makeup of the precincts added to 

her district because she visited the areas and “looked at the folks in the[ir] face” to 

make sure she knew what she was “getting.” DX10 at 40:21-23; see also DX10 at 

39:18-20; 40:15-19. 

287. In addition to explicitly discussing race, the Commissioners used party labels 

as substitutes for racial identification and selected communities to move into their 

districts based on voters’ race. For example, Commissioner Scales remarked: “We 

speak of Democratic versus Republican. You figure out what that looks like.” DX10 

at 31:21-22. This too evidences racial predominance. Clark, 293 F.3d at 1271–72 

(“Incumbency protection achieved by using race as a proxy is evidence of racial 

gerrymandering.”); Cooper, 581 U.S. at 308 & n.7 (“[T]he sorting of voters on the 

grounds of their race remains suspect even if race is meant to function as a proxy for 

other (including political) characteristics.”); Miller, 515 U.S. at 914 (stating that the 

“use of race as a proxy” for “political interest[s]” is “prohibit[ed]”). 

288. Unrebutted testimony from Mr. Simelton and Mr. Hall showed that 

Commissioner Tyson viewed the Enacted Plan as unfairly packing Black voters into 

her district, and that she had been forced to accept the district lines as they had been 

drawn, with little input from her. 1/14 Tr. Tr. 445:4-17 (Simelton); 1/14 Tr. 445:4-
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17, 446:20-447:8 (Simelton); 1/15 Tr. 519:20-522:5 (Hall). At trial, Mr. Hall 

recounted Commissioner Tyson instructing him to contact Judge U.W. Clemon, an 

attorney for the Addoh-Kondi Plaintiffs, to help ensure that there was “a fair process 

in Jefferson County.” 1/15 Tr. 522:1-5 (Hall) 

289. In a racial gerrymandering claim, it is irrelevant whether legislators acted for 

“benign” reasons, Shaw v. Reno, 509 U.S. 630, 642–43 (1993). Plaintiffs need only 

show the intent to “segregate voters on the basis of race.” Id. at 670 (White, J., 

dissenting). Plaintiffs here have made that showing. 

iv. The Commission Cannot Rely on Post-Hoc Rationalizations to Justify 

Its Redistricting Decisions.   

290. “The racial predominance inquiry concerns the actual considerations that 

provided the essential basis for the lines drawn.” Bethune-Hill v., 580 U.S. at 189 

(emphasis added).  

291. Defense counsel and Defendant’s expert have speculated about alternative 

explanations for the lines. As set forth above, FOF § II.E, the facts undermine the 

post-hoc speculations, but even if they did not, the Court cannot uphold a plan based 

on “post hoc justifications the legislature in theory could have used but in reality did 

not.” Bethune-Hill, 580 U.S. at 189-90. 

292.  Here, the actual considerations provided included explicit discussion of race 

by several Commissioners, and an acknowledged desire to maintain the cores of 

districts that were race-based, which cannot insulate a racial gerrymander. See North 
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Carolina v. Covington, 138 S. Ct. at 2554; Jacksonville Branch of NAACP v. City of 

Jacksonville, No. 22-13544, 2022 WL 16754389, at *3 (11th Cir. Nov. 7, 2022); 

Chen v. City of Houston, 206 F.3d 502, 521–22 (5th Cir. 2000); Jacksonville Branch 

of NAACP v. City of Jacksonville, 635 F. Supp. 3d 1229, 1280 (M.D. Fla. 2022); 

Bethune-Hill v. Va. State Bd. of Elections, 141 F. Supp. 3d 505, 544–45 (E.D. Va. 

2015) aff'd in part and vacated in part, 580 U.S. 178 (2017). 

293. Alexander does not compel a contrary result. Alexander was a case based 

entirely on circumstantial evidence, 602 U.S. at 18, where the defendants explicitly 

raised a partisanship defense, id. at 13. Here, by contrast, there is direct evidence of 

legislators discussing race-based movement of precincts (in addition to maintaining 

the cores of districts that had been drawn to hit racial targets), and the Commission 

never raised a partisanship defense. On top of that, nowhere in the legislative record 

did Commission state it was driven by any political goals. In Alexander, the Supreme 

Court explained explicitly that “[a] circumstantial-evidence-only case is especially 

difficult when the State raises a partisan-gerrymandering defense.” Id. at 12. This 

case does not present those special difficulties. 

B. The Enacted Plan Cannot Survive Strict Scrutiny Because It is not Narrowly 

Tailored to Serve a Compelling Governmental Interest.   

294. Because Plaintiffs have demonstrated that race predominated in the 

challenged districts, strict scrutiny applies, and Defendant bears the burden of 
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proving that the racial predominance was narrowly tailored to serve a compelling 

interest. Cooper, 581 U.S. at 292.  

295. Though compliance with the VRA is a compelling interest, see id., the 

Supreme Court made clear that the VRA does not require “maintaining the same 

population percentages in majority-minority districts as in the prior plan ... [it] is 

satisfied if minority voters retain the ability to elect their preferred candidates.” 

ALBC, 575 U.S. at 276. Miller, 515 U.S. at 921 (“[C]ompliance with federal 

antidiscrimination laws cannot justify race-based districting where the challenged 

district was not reasonably necessary under a constitutional reading and application 

of those laws.”). Indeed, in Cooper the Court found that even a district with only a 

52.7% BVAP, 581 U.S. at 295, was not narrowly tailored because the state had done 

no analysis demonstrating that a target over 50% was necessary. Id. at 303-304.  

296. Here, the undisputed RPV analysis by Plaintiffs’ expert, Dr. Liu, establishes 

that the packing in CDs 1 and 2 is far in excess of the BVAP needed to allow Black 

voters to elect candidates of their choice. PX25 at 6–8 & tbl.3.  

297. The Commission has acknowledged, moreover, that it did not conduct any 

analysis to determine whether its map was necessary to comply with the VRA. PX9; 

Doc. 85-9, tp. 27:20–28:1 (Stephenson Dep). Nor did the Commission engage an 

expert to conduct an analysis of the level of RPV in Jefferson County. Id., 28:7-9. 
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IV. Addoh-Kondi Plaintiffs’ Conclusions of Law 

In this section, the Addoh-Kondi Plaintiffs respectfully set out the only 

conclusions of law that are necessary for this Court to reach a judgment that disposes 

of these consolidated cases.  

In its January 10, 2025, opinion and order this Court held that the Section 5 

preclearance submissions provide direct evidence that the Defendant Commission’s 

purpose in its 1993, 2001, and 2013 redistricting plans was to maintain two majority-

Black districts “in excess of 65%”, and that “[w]ith respect to the 2021 Enacted Plan, 

these letters are probative circumstantial evidence of racial predominance.” Addoh-

Kondi Doc. 172 at 53-54, 58. Nevertheless, the Court denied summary judgment in 

favor of Plaintiffs, because of “the presumption of legislative good faith and the 

Supreme Court’s instruction that ‘summary judgment is rarely granted in plaintiff’s 

favor in cases where the issue is a defendant’s motivation.’” Id. at 62 (quoting Hunt 

v. Cromartie (Cromartie I), 526 U.S. 541, 553 n.9 (1999)). 

The circumstantial evidence presented in the recently completed four-day trial 

confirms that the Commission’s “least change” approach to equalizing population 

equality in is a racial gerrymander that violates the Equal Protection Clause. On the 

basis of this combination of direct and circumstantial evidence, final judgment 

should be entered in favor of Plaintiffs. Alexander, 602 U.S. at 8.   

Case 2:23-cv-00443-MHH     Document 178     Filed 02/03/25     Page 137 of 155

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

135 

1. In Bethune-Hill, the Supreme Court recognized that express racial targets may 

be evidence of racial gerrymandering. Bethune-Hill, 137 S. Ct. at 800; see Cooper, 

581 U.S. at 300–01 (holding that district court did not clearly err in finding that race 

predominated in redistricting where legislative body used an “announced racial 

target” in redistricting). The demographic data that the Commission provided as 

backup for its reported racial threshold establishes a pattern in successive 

redistricting cycles of drawing boundaries for Districts 1 and 2 that produced Black 

populations that exceeded substantially the racial threshold that the Commission 

reported to DOJ, though the Black populations in those districts decreased in each 

census report. After each redistricting cycle, the Black population percentages in 

Districts 1 and 2 were as follows: 

District 1985 1993 2001 2013 2021 

1 65.6% 73.25% 73.45% 76.14% 78.27% 

2 66.8% 68.93% 73.45% 73.39% 66.18% 

 

PX06 at 44; Doc. 85-2, p. 14; PX03 at 110; PX05 at MCC02558; Doc. 86¬3, p. 19. 

In Cooper, the Supreme Court found that the district court properly considered that 

the “State’s preclearance submission to the Justice Department indicated a similar 

determination to concentrate black voters in District 12.” Cooper, 581 U.S. at 311. 

2. The Section 5 preclearance materials from 1993, 2001, and 2013 contain 

evidence of the Commission’s purpose in each of those redistricting cycles. In each, 

the Commission redistricted to achieve ideal population across all districts and to 
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maintain two Black majority districts with the Black population in each constituting 

at least 65% of the total population. The preclearance data from each redistricting 

cycle demonstrates that though the population fell in Districts 1 and 2 in the 1990, 

2000, and 2010 Censuses, following each redistricting cycle, the Commission 

exceeded the 65% racial target in Districts 1 and 2 by, on average, 10%. Clark, 293 

F.3d at 1269–70 (“[A]lthough malapportionment was the ‘why’ of the redistricting 

plan, race was the ‘how.’ . . . The evidence is overwhelming that the County decided 

at the outset to maintain its two black voting districts and to assign as much of the 

black voting age population as possible to those districts.”) (italics in original). 

3. There is no evidence in the record that indicates that Black voters required 

Black supermajorities in Districts 1 and 2 to select candidates of their choice, and 

there is no evidence that the Commission used a criterion other than race to set the 

boundaries for Districts 1 and 2 in three consecutive districting cycles. Though the 

Commission had “an equal population goal” in 1993, 2001, and 2013, the 

Commission used race as the means to accomplish that goal. ALBC, 575 U.S. at 260. 

The data that demonstrates that the Commission added to Districts 1 and 2 “more 

minority voters than needed for a minority group to elect a candidate of its choice” 

is evidence that “race did predominate as a factor when” the Commission drew the 

district boundaries in the three redistricting cycles immediately preceding the 2020 

cycle. Id. at 273. The preclearance submissions are circumstantial evidence of the 
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legislative purpose behind the 2021 Enacted Plan that the Court weighs together with 

other circumstantial evidence of the Commission’s purpose. Abbott, 585 U.S. at 607; 

see Arlington Heights, 429 U.S. at 267 (“The specific sequence of events leading up 

to the challenged decision also may shed some light on the decisionmaker’s 

purposes.”). 

4. Among other things, the Court may consider whether this is “a case in which 

a law originally enacted with discriminatory intent is later reenacted by a different 

legislature.” Abbott, 585 U.S. at 604. In other words, the Court asks whether the 

2021 Commission “reenact[ed] the plan previously passed by its 201[3] 

predecessor” and “carried forward the effects of any discriminatory intent on the part 

of the” 2013 Commission. Id. at 604. This may be shown by the deliberate adoption 

of a criterion that perpetuates the effects of past discriminatory decisions.  See id. 

This perpetuation principle applies in the racial gerrymandering context as well. 

North Carolina v. Covington, 585 U.S. 969, 975–76 (2018) (because “it is the 

segregation of the plaintiffs – not the legislature’s line-drawing as such – that gives 

rise to their claims,” the repeal of an earlier racially gerrymandered plan and the 

enactment of a new plan does not moot plaintiffs’ claims “that some of the new 

districts were mere continuations of the old, gerrymandered districts.”).  

 5. The Commission’s own witness, Mr. Stephenson, testified at trial that the 

Commissioners liked the districts they had and wanted to keep them the way they 
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were, just adding or subtracting population as necessary to equalize population. 1/15 

Tr. 718:17-21, 719:6-8 (Stephenson). This was a “least change” approach. 1/15 Tr. 

719:9-11 (Stephenson). Mr. Stephenson also testified that the Commission used the 

same least change procedure in drawing the 2021 plan that the Commission used to 

draw the 2013 plan. 1/15 Tr. 719:18—720:1 (Stephenson).9  So Homewood, Center 

Point, and Bessemer were already split in the 2013 plan and remained split in the 

2021 plan. They could not have been made whole using a least change approach. 

(1/15 Tr., 722:12-- 724:1). That applies as well to the splits of Adamsville, 

Birmingham, Grayson Valley, Hoover, and Irondale. PX155. 

28. The Commission’s expert, Dr. Michael Barber, has opined in his expert report 

that “[t]he 2021 enacted map seeks to retain the population of the 2013 commission 

districts to an extremely high degree. All districts retain more than 90% of their 

population and the overall shift in population as a result of the 2021 redraw is less 

than 5% of the population of the county.” (DX 31, pp. 5, 53). Dr. Barber reasons that 

“[i]t is clear by the incredibly small shift in population” in the 2021 redistricting 

“that the primary objective of the commission when drawing the new maps was to 

retain the old districts to a very high degree while also bringing the districts in line 

 
 

9  Two of the Commissioners—Commissioner Stephens and Commissioner Knight—participated 

in the 2013 redistricting process. (See DX 10, p. 36). 
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with population equality.” DX 31, p. 5. At trial Dr. Barber said the 2021 plan made 

“very minimal changes” in the 2013 plan. (Day 4 Tr., pp. 876-77). But when 

confronted with the Commission’s 2013 Section 5 submission to DOJ Dr. Barber 

testified its references to two longstanding majority-Black districts above 65% made 

no difference to his evaluation of the 2021 plan, saying they were “[j]ust a statement 

of demographics.” (1/16 Tr. 881:7-22). Thus, accepting the Commission’s evidence, 

the 2021 plan largely copied the plan the Commission adopted in 2013. And there is 

much more compelling circumstantial evidence that the least change approach 

perpetuated the direct evidence of racial predominance in the 2013 plan. 

6. When asked what the Commissioners should have done to avoid his 

conclusion that race predominates in the 2021 plan Mr. Fairfax answered:  

 “Well, they could have done, I guess, several things. They could have, 

as the illustrative plan showed, minimized political subdivision splits. 

And if they had chose[n] the path of minimizing political subdivision 

splits and not used race, then you would come up with a plan that was 

similar to what I came up with. And that would have been a plan that 

actually followed the demographic patterns that were going on inside 

the county from 2010 to 2020.”  

1/13 Tr. 165:24–166:9 (Fairfax). The Commission’s expert, Dr. Barber, agreed on 

the importance of municipal splits for deciding whether a redistricting plan contains 
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a racial gerrymander. (DX 31, p. 8). He cited a Michigan case he was involved in 

where the court found that splitting the City of Detroit along racial lines was 

evidence of a racial gerrymander. 1/16 Tr. 760-61 (Barber) “And so the judge said 

to the redistricting commission and to me, as well, the remedial map needs to do 

better at keeping Detroit whole. There needs to be more districts that respect the 

municipal boundaries of Detroit.” 1/16 Tr. 761 (Barber).  

7. The illustrative plan Mr. Fairfax drew did not start from scratch; he began with 

the plan enacted in 2013, which had received Section 5 preclearance. PX 131 at43. 

“Although minimizing municipality splits was an objective, other traditional 

redistricting criteria were measured and compared with the Pre 2020 Plan and 

Adopted 2021 Plan. These included the criteria of equal population, contiguity, 

minimizing splits of precincts or VTDs, and compactness.” Id. at 43-44. His 

illustrative plan restored whole every municipality in Jefferson County except 

Birmingham, Hoover, Irondale, and Vestavia Hills. PX 132 at 239. It is more 

compact than either the 2013 plan, which split 22 census places, or the 2021 plan, 

which split 25 census places. PX132 at 47. 

8. Mr. Fairfax’s illustrative plan keeps all of Birmingham’s population in 

Districts 1 and 2 except for 16,852 persons who, because of Birmingham’s sprawl, 

are assigned to Districts 3, 4, and 5. Id. at 239.  But the ideal population of Districts 

1 and 2 combined is approximately 270,000, while the population of Birmingham in 
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the 2020 census was 198,829. Id. at 168; see PX12 at MCC00160. So, even if every 

Birmingham resident were placed in Districts 1 and 2, at least 70,000 non-

Birmingham residents would also have to be included in Districts 1 and 2. The 

question is why the Commission had to split 24 other municipalities in the process 

of equalizing the populations of Districts 1 and 2. The answer, the Commission 

admits, is that it decided to continue using a least change approach, thus inheriting 

21 municipal splits in addition to Birmingham in the 2013 plan.  

9. When the 2020 census was loaded into the 2013 plan, it showed there were 

109,902 Black persons residing in Districts 3, 4, and 5. PX132 at 86.  The 2021 

enacted plan reduced the Black population in Districts 3, 4, and 5 to 94,268, 

removing 15,634 Black residents and adding them to Districts 1 and 2. Id. at 155.By 

restoring the integrity of all but three municipalities outside Birmingham, Mr. 

Fairfax’s illustrative plan increases the Black population of Districts 3, 4, and 5 to 

116,340, which is 6,872 more Black residents than were in the 2013 plan, PX 132 at 

227, and 15,634 more Black residents than in the 2021 enacted plan, PX 132 at 155. 

As Mr. Fairfax testified, his illustrative plan reflects the demographic changes that 

have occurred across the county. 1/13 Tr. 165-66 (Fairfax).  

10. This is compelling circumstantial evidence that, by once again taking a least 

change approach to redistricting, the 2021 plan, by keeping and even increasing the 

number of municipalities split in the 2013 plan, increased the racial segregation of 
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voters among districts and the racial predominance that this Court, based on direct 

evidence, has found to exist in the 2013 plan. This combination of direct and 

circumstantial evidence is sufficient to support the conclusion that race predominates 

in the 2021 plan, both in the two districts that have been maintained above 65% 

Black since 1985 and in the three majority-White districts who supplied the 

additional Black population necessary to maintain the racial demographics of 

Districts 1 and 2.  

11. The manner in which the Commission executed its least change approach, 

moving and splitting precincts, provides additional circumstantial evidence that the 

2021 plan perpetuates the racially predominant demographics in the 2013 plan. The 

testimony of Plaintiffs’ expert map drawer Anthony Fairfax shows that “every 

district contained within the Adopted 2021 Plan appears to be impacted 

demographically by changes from the [2013] Plan. Accordingly, the evidence is clear 

that the movement of population from the [2013] to the Adopted 2021 Plan relates 

to a pattern predominated by race.” PX 131 at 50-51. 

12. As described in the proposed findings of fact, Mr. Fairfax demonstrated that 

demographics at the county, plan, district, and VTD levels all provided objective 

evidence that race predominated in the Commission’s decisions about which 

precincts to move or split in order to equalize populations. 1/13 Tr. 19:16–20:15 

(Fairfax). The population added and removed by district showed a pattern of Black 
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residents being moved out of majority-White Districts 3, 4, and 5. into majority-

Black Districts 1 and 2 See 1/13 Tr. 32-35 (Fairfax). The VTDs with highest Black 

populations and percentages were split or moved whole from Districts 3, 4, and 5 to 

Districts 1 and 2. See 1/13 Tr. 36-43 (Fairfax). So, even though the 2020 census 

showed an increase in Black population and Black percentage, while the White 

population fell in total numbers and percentage, District 1 maintained its 78% Black 

demographic, District 2 dropped from 69% to 66% Black but stayed above 65%, and 

all three majority-White districts increased their White percentages. PX 131 at 17. 

In short, the degree of racial segregation across Commission districts actually 

increased.  

13. There is overwhelming evidence that the Commission’s choice of a least 

change approach and its race-based execution perpetuated the racial predominance 

in the 2013 plan. Because the Commission did not submit its 2021 plan to strict 

scrutiny, it violates the Equal Protection Clause. 

 Governing Supreme Court precedent requires the Commission and this Court 

to attempt to draw a remedial plan according to traditional redistricting criteria 

without reference to race. “As we explained in Cooper, ‘[t]o have a strong basis in 

evidence to conclude that § 2 demands ... race-based steps, the State must carefully 

evaluate whether a plaintiff could establish the Gingles preconditions ... in a new 

district created without those measures.’” Wis. Legis. v. Wis. Elections Comm’n, 595 
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U.S. 398, 404 (2022) (quoting Cooper v. Harris, 581 U.S. 285, 304 (2017)). “The 

question that our VRA precedents ask and the court failed to answer is whether a 

race-neutral alternative that did not add a seventh majority-black district would deny 

black voters equal political opportunity.” Id. at 406. 

In the instant actions the Defendant Commission has contended that, beyond 

core retention, respecting municipal boundaries is its most important redistricting 

criterion. However, as Mr. Stephenson testified, the Commissioners themselves paid 

no attention to municipal lines. Consequently, the number of municipalities split 

increased from 22 in the 2013 plan to 25 in the 2021 plan. Any remedial plan should 

attempt to restore the integrity of municipal boundaries to correct the racial 

gerrymandering this Court has found. 

V. Relief Requested  

298. Having found that the Enacted Plan reflects racial gerrymandering in violation 

of the Fourteenth Amendment and 42 U.S.C. § 1983, the Court must enter an 

appropriate remedy.  

299. To that end, the Court hereby permanently enjoins Defendant from conducting 

further elections under the Enacted Plan, or otherwise taking any steps, such as 

candidate qualifying, to hold further elections under the Enacted Plan.  
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300. In addition, the Court sets a schedule for completion of remedial proceedings 

that will result in a new redistricting plan for the Jefferson County Commission that 

satisfies constitutional and other legal requirements.  

301. “[I]ndividuals . . . whose constitutional rights have been injured by improper 

racial gerrymandering have suffered significant harm. Those citizens are entitled to 

vote as soon as possible for their representatives under a constitutional 

apportionment plan.” Harris v. McCrory, 159 F. Supp. 3d 600, 627 (M.D.N.C. 2016) 

(internal punctuation and citations omitted), aff’d sub nom. Cooper v. Harris, 581 

U.S. 285 (2017).   

302. Indeed, it would be unusual for a court to not take appropriate action to ensure 

that no further elections are conducted under an unconstitutional districting plan. 

See, e.g., Wright v. Sumter Cnty. Bd. of Elections & Registration, 361 F. Supp. 3d 

1296, 1305 (M.D. Ga. 2018), aff’d, 979 F.3d 1282 (11th Cir. 2020).  

303. The Court has a “duty to cure” violations of the Constitution “through an 

orderly process in advance of elections.” Covington, 585 U.S. at 977.  

304. “When a federal court declares an existing apportionment scheme 

unconstitutional, it is . . . appropriate . . . to afford a reasonable opportunity for the 

legislature to . . . adopt[ ] a substitute measure.” Wise v. Lipscomb, 437 U.S. 535, 

540 (1978). 
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305. The Court will therefore give the Commission the first opportunity to suggest 

a remedial plan that alleviates the constitutional violation to the greatest extent 

possible.  

306. The Commission must draw a remedial plan with districts that are not 

predominately based on race, or that use race only in a narrowly tailored manner to 

achieve compliance with Section 2 of the VRA, 52 U.S.C. § 10301(b). 

307. Any remedial plan must also comply with Section 2 and the Constitution. See 

Perry v. Perez, 565 U.S. 388, 941 (2012); Abrams v. Johnson, 521 U.S. 74, 90 

(1997). 

308. Neither Section 2, nor the Constitution requires that these opportunity districts 

hit a particular racial target or remain even majority-minority. See, e.g., Abrams, 521 

U.S. at 92–93 (concluding that former majority-minority districts, which were 

redrawn to remedy racial gerrymandering claims, continued to satisfy the VRA 

where the Black-preferred candidates continued to win the districts, despite racially 

polarized voting); Lawyer v. Dep’t of Justice, 521 U.S. 567, 581 (1997) (concluding 

that a redrawn district complied with the VRA because it offered “‘any candidate, 

without regard to race, the opportunity’ to seek and be elected to office”). Section 2 

is satisfied so long as Black voters can continue to elect candidates of their choice. 

See, e.g., Singleton v. Merrill, 582 F. Supp. 3d 924, 936 (N.D. Ala. 2022) (three-

judge court) (holding that the “appropriate remedy” in a Section 2 case is “either an 
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additional majority-Black congressional district, or an additional district in which 

Black voters otherwise have an opportunity to elect a representative of their 

choice”), aff’d sub nom. Allen v. Milligan, 599 U.S. 1 (2023). 

309. Remedying the racial predominance in the Enacted Plan will also involve 

better adherence to the traditional redistricting principle of avoiding splits of 

municipalities and VTDs/precincts. See PX131 at 25–26, 49. There were a 

significant number of municipality splits in the 2021 Enacted Plan, 1/13 Tr. 191:9-

11 (Fairfax), and more municipality splits in the 2021 Enacted Plan than in the pre-

2020 plan, 1/13 Tr. 56:5-8 (Fairfax). See also PX132 at 168–81 (showing splits in 

Brighton, Fultondale, Homewood, Hoover, Midfield, Irondale, Bessemer, Center 

Point, Trussville, Leeds, and Tarrant); FOF §§ II.D, § II.E. Looking at VTD splits, 

the pre-2020 Plan splits one VTD while the 2021 Enacted Plan splits 52. See 1/13 

Tr. 37:16-23 (Fairfax). 

310. For example, prioritizing the traditional redistricting criteria, including 

protecting municipal boundaries and communities of interest, Mr. Cooper was able 

to draw Illustrative Plans that had fewer municipal and total splits than the 2021 

Enacted Plan PX45; PX85; and that continued to provide Black voters with the 

opportunity to elect candidates of their choice in at least two districts. 1/13 Tr. 

279:13-19, 22-25 (Cooper). Even prioritizing core retention, as the Commission 
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purported to do, Mr. Cooper was able to draw non-gerrymandered districts that 

retained the opportunity to elect for minority voters in two districts.  

311. As noted in the Findings of Fact, Mr. Fairfax also drew an illustrative plan to 

show that it is possible to draw a map that respected traditional redistricting 

criteria—equal population, contiguity, compactness, and especially minimizing 

municipality splits—without the demographic effects of the Commission’s 2021 

plan. PX131; 1/13 Tr. 50:20-24 (Fairfax); PX131, ¶93.  

312. A non-gerrymandered plan may well mean that “many black voters formerly 

subjected to race-based inclusion in the invalidated districts will be assigned to 

surrounding non-challenged districts” resulting in an increase in “the BVAP of 

adjacent non-challenged districts.” Bethune-Hill III, 368 F. Supp. 3d at 879. For that 

reason, courts have often ordered similar relief in other racial gerrymandering cases. 

See Personhuballah v. Alcorn, 155 F. Supp. 3d 552, 565 (E.D. Va. 2016) (ordering 

that the BVAP in a challenged district be lowered to 45% and increasing the BVAP 

in a close-by district from 30% to 41%). In Covington v. North Carolina, for 

example, the court adopted a plan that decreased the BVAP in a challenged district 

by 13 points and increased the BVAP in an unchallenged district from 11% to 40%. 

283 F. Supp. 3d 410, 455–56 (M.D.N.C. 2018). The court rejected the argument that 

this remedy was improper solely because it increased the BVAP of the unchallenged 

district, id. at 456, and the Supreme Court affirmed. Covington, 138 S. Ct. at 2554 
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313. The remedial map-drawing process must conclude with a lawful map in place 

by the candidate qualifying period for the 2026 County Commission election cycle 

(2026 Primary – 5/26/2026; 2026 Runoff – 6/23/2026; 2026 General – 11/3/2026).10 

314. The remedial process must include sufficient time for the Court to review any 

new redistricting plan proposed by the Commission to ensure that it complies with 

legal requirements. This includes time for the Plaintiffs to review the proposed 

remedial plan and provide any reasons why the Court should not approve the 

Commission’s remedial plan. It also must include sufficient time for the Plaintiffs to 

propose their own remedial plan, if necessary, and for the Court to make a final 

determination as to the remedy to be implemented.  

315. The Court therefore gives Defendant four weeks from the date of the Court’s 

judgment to adopt a lawful remedial plan and submit it to this Court for review. See 

PX09; Doc. 85-9 at tp. 64:15–66:7 (Stephenson Depo.) (30(b)(6) testimony of Board 

of Registrars Chair explaining that even if a special election were required, 

Commission would follow court orders directing a quick turnaround).   

316. The remedial process should provide meaningful opportunities for public 

input from Jefferson County residents. 

 
 

10 Alabama Election Cycle Calendar 2016–2030, Ala. Sec’y of State Website, 

https://www.sos.alabama.gov/sites/default/files/voter-pdfs/election-

calendar/Alabama%20Election%20Chart%202016-2030.pdf (last visited Feb. 2, 2025). 
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317. The Plaintiffs shall have two weeks following Defendant’s filing of a remedial 

plan to submit any objections to the lawfulness of the Commission’s remedial plan, 

and to submit any alternative maps for the Court’s consideration, if desired. 

The Court will set a conference within one week thereafter to determine what, if any, 

further proceedings may be needed to finalize a remedial plan.  

 

Respectfully submitted this 3rd day of February, 2025. 
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