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INTRODUCTION 

Trial confirmed that this case remains perhaps the simplest and most straight-

forward redistricting dispute of this redistricting cycle. Trial revealed that Plaintiffs 

have no direct evidence of racial gerrymandering—not when the Jefferson County 

Commission’s five districts were redrawn in 2021, nor in earlier decades. Nor did 

trial reveal any circumstantial evidence sufficient to meet Plaintiffs’ “especially 

stringent” evidentiary burden that race alone explains district lines. Alexander v. S.C. 

State Conf. of the NAACP, 602 U.S. 1, 11 (2024). Plaintiffs’ case is predicated only 

on the racial “side effect[s]” of redistricting without any proof that those side effects 

are the product of unconstitutional racial purpose. Id. at 20. Contrary to what Plain-

tiffs have repeatedly told this Court, proving racial gerrymandering requires far more 

than simply reciting racial demographics before and after redistricting. Plaintiffs had 

every opportunity to do more. Having failed to muster any more, Plaintiffs lose.  

For Plaintiffs to prevail on this record, they must convince this Court to depart 

from binding precedent. As for earlier redistricting efforts, Plaintiffs must convince 

this Court that the county’s past compliance with §5 of the Voting Rights Act 

amounts to present-day gerrymandering. Of course, the Supreme Court has never 

said §5 is unconstitutional. See Shelby County v. Holder, 570 U.S. 529, 557 (2013) 

(“We issue no holding on §5 itself….”). Even after Shelby County, the Supreme 

Court declined to find §5 districts drawn with a conceded racial target 
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unconstitutional. Bethune-Hill v. Va. State Bd. of Elections, 580 U.S. 178, 182-83 

(2017). As for the 2021 redistricting actually at issue, Plaintiffs must convince this 

Court that past redistricting taints present-day redistricting in the manner of “original 

sin,” contra Abbott v. Perez, 585 U.S. 579, 603 (2018). Plaintiffs must convince this 

Court that lawmakers acted in bad faith then and now. But see Alexander, 602 U.S. 

at 6 (“[W]e start with a presumption that the legislature acted in good faith.”). Plain-

tiffs must convince this Court that they can play by different rules than those applied 

in Alexander—a binding Supreme Court decision that simply distills the ground 

rules for any racial gerrymandering claim. See id. at 7-8. Plaintiffs must convince 

this Court that core retention is not an alternative explanation for districts. But see 

id. at 7 (“To make that showing, a plaintiff must prove that the State ‘subordinated’ 

race-neutral districting criteria such as compactness, contiguity, and core preserva-

tion to ‘racial considerations.’” (emphasis added)). They must convince this Court 

that they can prove racial gerrymandering occurred even without “racial purpose.” 

Compare Miller v. Johnson, 515 U.S. 900, 913 (1995), with Tr.1 77:7-9 (Fairfax) 

(“[T]he map drawer … may accidentally or unintentionally develop a racially ger-

rymandered plan.”) (Fairfax).  

Ultimately, with the dearth of evidence that race drove redistricting in 2021, 

Plaintiffs must convince this Court that the Equal Protection Clause required the 

Commission to consider race. They must convince this Court that the Commission 
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constitutionally erred by refusing to affirmatively change the racial composition of 

districts. The Constitution imposes no such “affirmative obligation.” Easley v. 

Cromartie, 532 U.S. 234, 249 (2001) (Cromartie II). Where, as here, Commission 

districts are explainable on grounds other than race, there is no basis for deeming 

them unconstitutional. Forcing a redraw would gut the Equal Protection Clause’s 

“core purpose”—to do “away with all governmentally imposed discrimination based 

on race.” Palmore v. Sidoti, 466 U. S. 429, 432 (1984). “Eliminating racial discrim-

ination means eliminating all of it.” Students for Fair Admissions, Inc. v. President 

& Fellows of Harvard Coll., 600 U.S. 181, 206 (2023). 

PROPOSED FINDINGS OF FACT 

I. Procedural Background 

1. In 2023, two groups of Plaintiffs challenged the Jefferson County Com-

mission’s five districts as racially gerrymandered, in violation of the Equal Protec-

tion Clause of the Fourteenth Amendment. This fact was undisputed at trial.  

2. The Commission adopted the challenged districts in November 2021, 

more than 15 months before Plaintiffs sued. This fact was undisputed at trial.  

3. These lawsuits mark the first time that Jefferson County Commission 

districts have been challenged as a racial gerrymander. This fact was undisputed at 

trial.  
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4. The Court denied the Commission’s motion to dismiss Plaintiffs’ 

claims against the Commission. Doc. 54. 

5. The Court denied Plaintiffs’ motion for a preliminary injunction as un-

duly delayed. Doc. 54 at 29 (finding no immediate and irreparable harm “[g]iven the 

plaintiffs seeming lack of urgency and the fact that no Commission election is loom-

ing”).  

6. Precipitated by the Supreme Court’s May 2024 decision in Alexander 

v. South Carolina Conference of the N.A.A.C.P., 602 U.S. 1 (2024), the Commission 

moved for summary judgment based on Plaintiffs’ failure of proof during discovery 

that race and race alone explained the Commission districts. Doc. 94.  

7. Plaintiffs likewise moved for summary judgment based on the theory 

that the Commission’s past compliance with §5 of the Voting Rights Act amounted 

to present-day unconstitutionality. Doc. 95; Addoh-Kondi Doc. 101.    

8. The Court denied the cross-motions for summary judgment, and the 

parties proceeded to trial. Doc. 164. 

9. During a four-day trial, Plaintiffs presented four expert witnesses, de-

tailed below, and four fact witnesses, Plaintiffs Cara McClure, Eric Hall, Benard 

Simelton on behalf of the Alabama State Conference of the NAACP, and Scott 

Douglas on behalf of Greater Birmingham Ministries. The Commission presented 
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one expert witness, detailed below, and one fact witness, Chairman of the Jefferson 

County Board of Registrars Barry Stephenson. 

II. Expert Witnesses 

A. Mr. Anthony Fairfax 

10. Plaintiffs called Mr. Fairfax as an expert in redistricting demographics 

and map drawing. Tr.1 16:5-7.  

11. Mr. Fairfax concluded that race predominated in the Enacted Plan 

“overall.” Tr.1 60:22-25 (Fairfax). Mr. Fairfax did not opine that every district is 

racially gerrymandered. Tr.1 61:1-3. For example, with respect to District 2, Mr. 

Fairfax testified that it was “difficult for [him] to conclusively say that [District] 2 

alone would be racially gerrymandered” and that he did not see demographic shifts 

in District 2 “[a]lone” that evidence racial predominance. Tr.1 84:1-17.  

12. Mr. Fairfax did not consider the Commission’s public hearings where 

the Commission discussed redistricting. Tr.1 57:15-58:3 (Fairfax).  

13. Mr. Fairfax did not consider the testimony of Board of Registrars Chair-

man Stephenson, who coordinated the redistricting process. Tr.1 58:5-8 (Fairfax).  

14. Mr. Fairfax did not consider the deposition testimony of Plaintiffs who 

lived in the districts. Tr.1 58:9-11 (Fairfax). 
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15. Mr. Fairfax’s conclusion that the Enacted Plan was racially gerryman-

dered was based on the “resulting racial demographics” of districts alone. Tr.1 

62:19-22 (Fairfax). 

16. For example, for District 1, Mr. Fairfax concluded that there was evi-

dence of racial gerrymandering in District 1 based on a pattern of “adding a greater 

amount of black population than white population.” Tr.1 62:5-22 (Fairfax); PX131 

¶90. 

17. Mr. Fairfax stated it “is hard to say conclusively” that race predomi-

nated in District 2 “because of the fact that white population increased more than 

black population.” Tr.1 84:1-5 (Fairfax). 

18. For another example, for District 5, Mr. Fairfax concluded that evi-

dence of racial gerrymandering was present because the white population increased 

0.36%, while acknowledging that the white population increased multiples more in 

District 2. Tr.1 72:9-13, 164:21-24 (Fairfax). Mr. Fairfax posited that any precinct 

moved with the effect of lowering District 5’s Black population—i.e., any precinct 

with a Black population exceeding Benchmark District 5’s 14% Black population as 

of the 2020 census—was evidence of racial predominance. Tr.1 69:4-24 (Fairfax).  

19. Mr. Fairfax asserted that race could “accidentally” predominate—

meaning “[e]ven if the map drawer doesn’t consider race, race can still 
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predominate.” Tr.1 77:5-78:4; see Tr.1 79:12-14 (“Q. You’re looking at the results 

that occur, whether intended or not, right? A. Correct.”).  

20. Detailed below, Mr. Fairfax did not rule out various alternative expla-

nations for precincts moved in the Enacted Plan. See, e.g., Tr.1 153:6-11, 155:11-

22, 156:10-19 (Fairfax) (+/- 1% population equality goal); Tr.1 179:2-7 (core reten-

tion); Tr.1 145:3-13, 153:25-154:11, 157:14-21, 158:1-5 (municipal boundaries and 

keeping neighborhoods together).  

21. Instead, Mr. Fairfax concluded that even if those alternative explana-

tions could explain district lines, race could still predominate. See, e.g., Tr.1 117:1-

8 (“Q. The map drawer might be intentionally adding the Birmingham areas, right? 

… A. Right. Q. And—but race might accidentally predominate if a side effect of that 

is that all of those precincts are majority black, right? A. Right.”); Tr.1 143:25-144:5 

(“Q. Can you rule out that the addition of this portion of the Dolomite precinct is 

explainable by Birmingham’s municipal lines. A. It can’t be ruled out, but still, the 

pattern exists …”). 

22. In this way, Mr. Fairfax’s approach in this case was contrary to Mr. 

Fairfax’s approach as Intervenor-Defendants’ expert witness in Callais v. Landry, 

3:24-cv-122 (M.D. La.). In Callais, Mr. Fairfax concluded that plaintiffs’ experts 

had not shown that race predominated in the redrawing of Louisiana’s congressional 

districts because plaintiffs’ experts failed to rule out that municipal lines or the 
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location of Louisiana State University, for example, could explain district lines and 

any resulting racial demographics. See, e.g., Tr.1 169:8-19 (“Q. You testified in the 

Louisiana case that you were not able to conclude that racial considerations predom-

inated over the preservation of municipalities in the Louisiana plan. Was that your 

testimony? A. That’s correct. Q. And even if that preservation of municipalities af-

fected the resulting racial demographics of the Louisiana districts, those districts can 

nonetheless be explained by those municipalities and not race, right? A. You’re 

speaking of the Louisiana? Q. In Louisiana. A. Yes. I believe so.”); Tr.1 170:5-9 

(“Q. And so even if that placement of LSU in District 5 – some of LSU in District 5 

affected the resulting racial demographics of the districts, the districts could still be 

explained by the placement of LSU, right? A. Correct.”). What’s more, Mr. Fairfax 

testified that these alternative explanations were about what he knew to be “com-

mon” in redistricting, not from interviews with lawmakers.  Tr.1 170:14-19 (Fair-

fax); see also Tr.1 168:17-22 (“Q. And you made that observation about municipal 

boundaries with your own eyes, right? It was apparent from the map? A. Correct. Q. 

No lawmaker came to you and said, We drew the line between this town and that 

town. That was our motivation, right? A. Correct.”). 

23. Mr. Fairfax also submitted an illustrative plan to show one of many 

ways districts could have been drawn. PX131 ¶93; see Tr.1 173:19-24 (agreeing il-

lustrative plan was one of many ways to draw districts).  
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24. Mr. Fairfax’s illustrative plan did not prioritize core retention. Tr.1 

178:13-15 (Fairfax); see DX31 at 7, tables 1-2. This fact was undisputed at trial. 

25. Mr. Fairfax’s illustrative plan instead prioritized keeping nearly all mu-

nicipalities entirely whole, despite far-flung municipal annexations. Tr.1 50:20-22, 

176:6-12 (Fairfax). This fact was undisputed at trial. 

26. Mr. Fairfax’s illustrative plan also did not consider incumbents or the 

existing political makeup of the Commission. Tr.1 179:8-20 (Fairfax). His illustra-

tive plan would transform the political makeup of the Commission, resulting in 3 

Democratic districts and 2 Republican districts: 

 

PX121. These facts were undisputed at trial.   

27. Mr. Fairfax testified that race did not predominate in the drawing of his 

illustrative plan. Tr.1 85:21-23 (Fairfax). For example, even though he ran demo-

graphic reports that showed his illustrative plan’s District 2 exceeded 63% BVAP, 
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Mr. Fairfax agreed that evidence of District 2’s racial demographics was not evi-

dence of racial predominance. Tr.1 84:13-17; PX132 at 179.  

28. Mr. Fairfax also testified that maps can be drawn in compliance with 

the Voting Rights Act without considering race at all, and that he would not consider 

his work in §2 cases to be “racial gerrymandering.” Tr.1 185:15-17.  

29. For the reasons detailed in the Conclusions of Law, Mr. Fairfax’s ap-

proach in this case, zeroing in on the resulting racial demographics of districts alone, 

cannot be squared with the Supreme Court’s racial gerrymandering cases. As for Mr. 

Fairfax’s testimony about his illustrative plan, his work in the Callais case, and his 

work in §2 cases, all of that testimony is consistent with the Commission’s argu-

ments in this case. Racial gerrymandering claims can be defeated based on credible 

expert testimony about what is “common” in redistricting, supra ¶22, and maps can 

simultaneously comply with the Voting Rights Act and the Equal Protection Clause, 

supra ¶28.     

B. Mr. William Cooper 

30. Plaintiffs called Mr. Cooper as an expert in demography and redistrict-

ing. Tr.1 228:6-8.  

31. Mr. Cooper never reviewed the Commission’s 2021 redistricting pro-

ceedings, nor did he ask to see that information. Tr.2 304:6-305:12 (Cooper). He 

testified that he had never even seen the Commission’s +/-1% population 
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equalization goal, despite its being disclosed in the public presentations. Tr.2 

304:22-25 (Cooper); DX7 at 32:6-7; DX10 at 14:24-25. 

32. Mr. Cooper testified that he was “was not asked to analyze intent in this 

case,” Tr.2 304:18-21 (Cooper), nor did he focus on “racial predomination,” Tr.2 

326:7-13 (Cooper) (“I don’t focus on intent or racial predomination”); see also 

319:15-18 (similar). His analysis at trial was limited to making observations about 

demographic changes to Jefferson County and discussing his illustrative plans. Tr.1 

278:4-22; Tr.2 305:24-306:7 (Cooper); PX32; PX77; PX78.   

33. Mr. Cooper repeatedly expressed his opinion that Black voters were 

“overconcentrated” in Districts 1 and 2. Tr.1 230:1-5. In his view, the Commission 

was required to take affirmative steps to reduce that so-called “overconcentration” 

of Black voters in Districts 1 and 2. Tr.2 336:19-23 (Cooper). 

34. Mr. Cooper’s overall opinion was that there is no reason in 2024 to have 

majority-Black districts exceeding 65% BVAP. Tr.1 238:10-14 “[T]here’s no reason 

for that many black voters to be, essentially, packed into just two districts….”); Tr.2 

347:20-24 (“I can’t think of a good [reason] insofar as Jefferson County is con-

cerned, no.”).  

35. Mr. Cooper’s overall opinion was undermined by Mr. Cooper’s own 

work in other litigation. In litigation pending in Louisiana, Mr. Cooper submitted an 

illustrative plan that has at least five districts around New Orleans exceeding 65% 
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BVAP—simply a side effect of the preexisting demographics of New Orleans. Tr.2 

348:16-25 (Cooper); see Nairne v. Ardoin, 715 F.Supp.3d 808, 841 (M.D. La. 2024).  

36. When Mr. Cooper was asked if—notwithstanding his testimony about 

Jefferson County—he had drawn redistricting plans with higher racial concentra-

tions than 65 percent, he said it might be appropriate in a case involving Native 

American reservations. Tr.2 348:2-6 (Cooper). He then agreed he had done so in 

Louisiana too. Tr.2 348:16-25 (Cooper). When confronted with his maps in Nairne 

which included some metro districts with BVAP greater than 65%, he could respond 

only that “this is not New Orleans, this is Jefferson County, Alabama.” Tr.2 348:24-

25 (Cooper).  

37. Throughout the course of this litigation, Mr. Cooper produced a total of 

four reports with a number of mistakes. Tr.2 339:1-4 (Cooper).  

38. In Mr. Cooper’s preliminary injunction report, he mistakenly copied the 

wrong population for District 1. Tr.2 339:19-22 (Cooper). 

39. In Mr. Cooper’s initial report in the merits phase, he excluded Birming-

ham altogether from his list of municipal splits, even though he acknowledged that 

Birmingham is the largest municipality in Jefferson County. Tr.2 340:9-11 (Cooper). 

40. In addition, his rebuttal report failed to include a compactness report 

for Plan D, even though he included the compactness report for his other illustrative 

plans. Tr.2 341:22-342:1 (Cooper). 
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41. Mr. Cooper’s rebuttal report also included an incorrect calculation of 

the core retention in both illustrative plans D and E. Tr.2 342:2-343:13 (Cooper). 

42. Mr. Cooper’s rebuttal report also reported that the Enacted Plan moved 

26 people from District 2 to District 1 and 25 people from District 1 to District 2, 

even though no population was moved between Districts 1 and 2 in the Enacted Plan. 

PX75; Tr.2 344:5-22 (Cooper).  

43. Mr. Cooper’s rebuttal report also included a figure that purported to 

show the 2020 Black population by census tract, but he later testified that it showed 

the 2000 black population. PX78; Tr.2 346:14-16 (Cooper). Mr. Cooper realized this 

error about a week before trial but failed to send over a corrected report or alert the 

Court or opposing counsel of the error until he was on cross-examination at trial. 

Tr.2 347:13-16 (Cooper).  

44. Consistent with these errors, Mr. Cooper conceded on the stand that his 

record-keeping practices as an expert are “sloppy.” Tr.2 339:6-10 (Cooper). 

45. Over the course of this litigation, Mr. Cooper also produced five illus-

trative plans. PX57; PX63; PX69; PX87; PX93. Each of these illustrative plans di-

vides portions of Birmingham to a greater degree than the Enacted Plan. Tr.2 315:11-

18 (Cooper); PX57; PX63; PX69; PX87; PX93. 

46. For example, Plan D spreads meaningful percentages of Birmingham’s 

population throughout four districts. PX89; Tr.2 316:8-17. Whereas the Enacted 
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Plan kept nearly 95% of Birmingham in Districts 1 and 2, DX31 at 9, table 3, Mr. 

Cooper’s Plan D keeps only 81% of Birmingham in Districts 1 and 2 and moves 

another 14% into District 4, PX89. Approximately 85% of the Birmingham residents 

that Plan D would move to District 4 are Black, even though Birmingham itself is 

roughly 70% Black. PX92; Tr.2 318:14-21 (Cooper). Mr. Cooper would move an-

other 4.6% of Birmingham into District 5, double the 2.3% of Birmingham in Dis-

trict 5 in the Enacted Plan. Compare PX89, with DX31 at 9, table 3. Of these Bir-

mingham residents moved to District 5 in Plan D, more than 70% are white, even 

though Birmingham is roughly 70% Black. PX92; Tr.2 321:1-14 (Cooper).  

47. As a result of Mr. Cooper’s changes in Plan D, Plan D would have an 

overall core retention of 85.74%, compared to 95.3% core retention in the Enacted 

Plan. Tr.2 317:10-15 (Cooper); DX40; see PX30 ¶36. Differences in district-by-dis-

trict core retention were even more stark. Infra ¶387.   

48. The substantial differences between Plan D and the Enacted Plan are 

easily visible. See PX80 (shown below). District 1, for example, begins west of 

Pleasant Grove and stretches all the way to the eastern border in Jefferson County, 

capturing the community of Leeds with a distinctive crimp in the middle. See PX80; 

Tr.2 322:13-14 (Cooper).  
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PX80. 

49. Mr. Cooper conceded that the people in Leeds would have different 

interests than the people in Birmingham. Tr.2 323:3-8 (Cooper). 

50. Mr. Cooper stated that the purpose of Plan D was to “reduce the over-

concentration of black voters in District 1” and to lower the BVAP. Tr.2 323:17-

324:2 (Cooper).  

51. Mr. Cooper conceded that Plan D also places the incumbent District 4 

Commissioner in District 1. Tr.2 328:13-14 (Cooper). 

52. Mr. Cooper conceded that Plan D also exceeds the +/-1% population 

deviation. Tr.2 334:24-335:4; PX81.  

53. Similar to Mr. Fairfax, Mr. Cooper testified that he can draw a map that 

complies with the Voting Rights Act without race predominating. Tr.2 327:9-17; 

351:12-14; 352:16-18 (Cooper). Even though he is aware, while drawing, of what 
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VTDs have a greater than 30% BVAP, he testified that awareness is not racial pre-

dominance. Tr.2 337:15-19 (Cooper).  

54. For the reasons detailed in the Conclusions of Law, Mr. Cooper’s ap-

proach in this case, zeroing in racial demographics and suggesting the Commission 

had an affirmative obligation to change those demographics, cannot be squared with 

the Supreme Court’s racial gerrymandering cases. As for Mr. Cooper’s testimony 

about his work in §2 cases, that testimony is consistent with the Commission’s ar-

guments in this case insofar as it establishes that maps can simultaneously comply 

with the Voting Rights Act and the Equal Protection Clause, supra ¶53. 

C. Dr. Baodong Liu 

55. Dr. Liu is a political science professor at the University of Utah. PX25 

at 12. Plaintiffs called Dr. Liu as an expert on racially polarized voting, regression 

analysis, and ecological inference. Tr.2 370:9-11 (Liu). 

56. No court has ever relied on Dr. Liu’s analysis in a racial gerrymander-

ing case. Tr.2 401:3-5, 401:18-402:7 (Liu); see, e.g., Alexander, 602 U.S. at 31-32. 

57. The Supreme Court squarely rejected Dr. Liu’s methodology in Alex-

ander as insufficient to support a racial gerrymandering claim. Tr.2 401:3-5 (Liu); 

Alexander, 602 U.S. at 31-32. Among other criticisms, the Supreme Court criticized 

Dr. Liu for using off-cycle election results, as he did here. Tr.2 411:19-25, 430:5-11 

(Liu); Alexander, 602 U.S. at 32 (“While the State used voting data from the 2020 
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Presidential election, Dr. Liu relied on data from the 2018 gubernatorial primaries. 

Data from that gubernatorial primary is less informative because far fewer voters 

turn out for off-cycle gubernatorial primary elections.”). 

58. The second and only other racial gerrymandering case in which Dr. Liu 

has served as an expert is CMA v. Arkansas, where expert reports were only just 

submitted, and the court has made no determination about his credibility. Tr.2 

401:18-402:3 (Liu).   

59. In this case, Dr. Liu performed a racially polarized voting (RPV) anal-

ysis to determine “the extent to which the race of the voters correlates with voter 

support for each candidate” based on his review of 11 state-wide biracial elections 

PX25 at 2-3. 

60. Dr. Liu typically performs this type of RPV analysis in Section 2 cases. 

Tr.2 408:23-25 (Liu).  

61. Dr. Liu agreed that his RPV analysis shows that “race and party usually 

have very high level of correlation.” Tr.2 409:25-410:1 (Liu). 

62.  Dr. Liu showed that Jefferson County is no exception. In the elections 

used in Dr. Liu’s RPV analysis, all of the Black-preferred candidates were Demo-

crats and all white-preferred candidates were Republicans. Tr.2 414:8-13 (Liu); 

PX25 at 5, table 1. 
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63. Dr. Liu’s RPV analysis shows only how “two racial groups choose dif-

ferent candidates” of different parties. Tr.2 410:16 (Liu). Nothing in Dr. Liu’s anal-

ysis disentangled whether it was the race or the political party of the candidate that 

explains the voting patterns. Tr.2 414:14-19 (Liu). Nor does Dr. Liu’s analysis ac-

count for incumbency, campaign strategy, fundraising, or press coverage about par-

ticular candidates. Tr.2 410:4-11 (Liu). 

64. Dr. Liu also performed an “effectiveness analysis” to determine 

whether there were “too many Black voters” in a district such that their votes are 

“wasted.” PX25 at 6.  

65. Dr. Liu’s effectiveness analysis considered only the results of six dif-

ferent races in Jefferson County, all of which occurred during the same 2022 mid-

term election day, which he admitted involves lower voter turnout. Tr.2 411:6-412:3 

(Liu). 

66. Dr. Liu has never used an effectiveness analysis in a case involving a 

racial gerrymandering claim. Tr.2 412:25-413:4 (Liu). No court has ever relied on 

it. Tr.2 401:3-5, 402:4-7 (Liu). 

67. Dr. Liu also performed a regression analysis, building on Dr. Barber’s 

regression analysis. Infra ¶¶69-70. But Dr. Liu’s trial testimony about this regression 

was confused. For example, Dr. Liu testified that the regression analysis showed a 
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“final election outcome,” seemingly unclear that he was investigating precinct 

movements. Tr.2 394:2-4 (Liu). 

68. Dr. Liu agreed with Dr. Barber that a precinct’s adjacency to an existing 

district line was the strongest predictor of whether a precinct is moved into a district. 

Tr.2 417:15-18 (Liu); PX26 at 3 (“of course, those adjacent precincts were more 

likely to be moved to CD-1 than those districts that were not adjacent to CD-1…”). 

69. Dr. Liu ran Dr. Barber’s regression (in District 1 only) and added one 

interactive variable. PX26 at 3-4. Dr. Liu’s interactive variable interacted only 

BVAP with adjacency, not precinct populations or other factors. Tr.2 418:7-11 (Liu).  

70. Dr. Liu’s regression showed only a small relationship between adja-

cency and BVAP. PX26 at 4. And still, he concluded that BVAP was the second 

strongest predictor of whether a precinct was moved.  

71. Described below, Dr. Liu did not interact population size and adja-

cency. Dr. Liu said that he didn’t “know whether population mattered or not.” Tr.2 

424:14-25 (Liu). 

72. Dr. Liu was clear: he was not trying to identify the “true cause” of why 

certain precincts were moved. Tr.2 425:8-10 (Liu).  

73. Dr. Liu did not perform this same modified regression with an interac-

tive variable for District 2 even though it only took him “2 minutes” to run the same 

regression for District 1. Tr.2 426:6, 9-10 (Liu).  

Case 2:23-cv-00443-MHH     Document 177     Filed 02/03/25     Page 23 of 163

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 20 

74. This omission is particularly noteworthy given Dr. Liu estimated he 

spent 220 total hours in this case, including 20 hours on his rebuttal report alone. 

Tr.2 404:11-405:5 (Liu). 

75. Nor did Dr. Liu review Dr. Barber’s supplemental report in which Dr. 

Barber ran the same regression with Dr. Liu’s interactive variable for District 2 and 

found that there was no statistically significant relationship between BVAP and ad-

jacency in District 2. Tr.2 427:5-21 (Liu). 

76. For the reasons detailed in the Conclusions of Law, Dr. Liu’s approach 

in this case is better suited for a §2 case. He has failed to rule out alternative expla-

nations for districts and instead suggested that the Commission has an affirmative 

obligation to avoid what he calls “wasted” votes or otherwise avoid certain racial 

outcomes in redistricting.  

D. Dr. Cory McCartan 

77. Plaintiffs offered Dr. McCartan as an expert in statistics and redistrict-

ing simulation algorithms. Tr.3 539:7-9.  

78. Dr. McCartan is not a demographer and, as of April 2024, had not 

drawn maps enacted by any legislative body. Tr.3 586:9-14.  

79. Dr. McCartan is an assistant professor of statistics at Pennsylvania State 

University. Tr.3 535:25-536:1 (McCartan); PX28. He received his Ph.D. in 2019 and 
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is one of the authors of the REDIST software commonly used by many experts to 

run simulations. Tr.3 537:13-16 (McCartan).    

80. Dr. McCartan prepared a rebuttal report in April 2024 that included 

simulations analyses in response to Dr. Barber’s report. PX30.  

81. As part of his work on this case, Dr. McCartan analyzed different sim-

ulation sets. Among them, he created a “Core retention, strong” simulation set, 

which has also been referred to as “Simulation Set 5” throughout this litigation. 

PX30 ¶¶34-36 (McCartan). While no simulation set matches or exceeds the core 

retention of the Enacted Plan, Dr. McCartan’s Simulation Set 5 most closely mirrors 

the core retention of the Enacted Plan and is thus the proper simulation set for pur-

poses of comparing the Enacted Plan to simulations after Alexander. Tr.3 630:14-18 

(McCartan); PX30 at 18, table 1 (120,000 simulations ranging from 89.1% to 96.5% 

core retention, compared to 95.3% core retention in the Enacted Plan); see Alexan-

der, 602 U.S. at 27.  

82. Defendant’s expert, Dr. Barber, after reviewing Dr. McCartan’s depo-

sition testimony regarding the reliability of Simulation Set 5, does not dispute that 

Simulation Set 5 is the best comparator for the Enacted Plan. Tr.4 798:6-24 (Barber); 

Tr.3 630:14-18 (McCartan).1 

                                            
1 Dr. Barber did not initially create that same simulation set because of a critique from Dr. 

McCartan in recent litigation. Tr.4 797:24-798:5 (Barber).  
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83. Shown below, when the Enacted Plan is compared against Simulation 

Set 5, the comparison shows that the racial demographics of Districts 1 and 2 are 

well within the range of the racial demographics of race-neutral computer-drawn 

districts in Simulation 5. Shown below, nearly 10% and 50% of race-neutral simu-

lations would have a higher BVAP than Enacted Plan’s District 1 and 2 respectively. 

Those districts are not statistical outliers when compared to simulations that priori-

tize core retention to a similar degree as the Enacted Plan. Tr.3 641:20-22 (McCar-

tan). 

 

PX30 at 19, table 2.  

84. Dr. McCartan’s additional analyses and testimony are not sufficiently 

credible or otherwise helpful to indicate racial predominance.  
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85. In forming his opinions about what he called “extreme racial manipu-

lation” in the Enacted Plan, Dr. McCartan did not consider the Commission’s legis-

lative record, such as transcripts from the Commission’s public redistricting meet-

ings. Tr.3 587:8-11 (McCartan).  

86. In forming his opinions, Dr. McCartan did not consider Mr. Stephen-

son’s testimony, who coordinated the mapdrawing process, or any of Plaintiffs’ tes-

timony. Tr.3 587:12-15 (McCartan). 

87. Before testifying, Dr. McCartan did not consider the Supreme Court’s 

decision in Alexander, in particular the Supreme Court’s discussion of experts’ 

methodologies. Tr.3 631:16-632:2 (McCartan); see Alexander, 602 U.S. at 24-33. 

He did not, for example, consider how Alexander faulted the simulations used by 

Dr. McCartan’s Ph.D. advisor—Dr. Kosuke Imai—for failing to replicate the core 

retention of the challenged plan. Tr.3 631:23-24 (McCartan); see Alexander, 602 

U.S. at 27 (“Dr. Imai’s failure to consider core retention betrays a blinkered view of 

the redistricting process….Dr. Imai could have controlled for this metric by restrict-

ing the core retention in his simulations to at least 83%. His failure to do so here 

means we cannot rule out core retention as another plausible explanation for the 

difference between the Enacted Plan and the average Imai simulation.”). 

88. As of April 2024, before submitting his rebuttal report, Dr. McCartan 

had no legal understanding of the term “racial gerrymandering,” Tr.3 588:22-24 
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(McCartan), had never devised a test to detect racial gerrymandering in a given plan, 

Tr.3 589:3-5 (McCartan), had never given thought as to the role simulations might 

play in assessing racial gerrymandering, Tr.3 591:13-16 (McCartan). Dr. McCartan 

does not know the “legal meaning” of terms like “packing” and “cracking” used in 

his opinions and meant those terms only as a “numerical judgment” regarding a dis-

trict’s racial demographics relative “relative to a set of simulations.” Tr.3 591:21-

592:20. 

89. Dr. McCartan testified his methodology here resembled methodologies 

in partisan gerrymandering cases, which he had previously worked on, where he 

quantifies “the extremity of an enacted plan relative to simulations.” Tr.3 589:15-21 

(McCartan). Here, Dr. McCartan did not consider any partisan data, such as publicly 

available election returns, to attempt to disentangle race from politics before drawing 

conclusions that race, not politics, explained any such “extremity” in the Enacted 

Plan. Tr.3 590:2-12 (McCartan). 

90. Dr. McCartan spent less than two weeks preparing his rebuttal report. 

In those two weeks, he created what he calls the “combined packing-cracking score.” 

Tr.3 594:20-25 (McCartan).  

91. Dr. McCartan has never used his combined packing-cracking score in 

litigation and thus no Court has ever relied on it. Tr.3 593:23-25; 606:7-14 (McCar-

tan); see, e.g., Tr.3 606:15-25 (agreeing he did not deploy the combined packing-
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cracking score in Louisiana litigation where he served as an expert). Nor has he de-

scribed anything resembling the combined packing-cracking score in any peer-re-

viewed publication. Tr.3 593:3-13 (McCartan).  

92. The combined packing-cracking score uses “simple arithmetic” to com-

bine information about multiple commission districts into one number. Tr.3 595:9-

15 (McCartan). It averages together the two districts with the highest BVAP (Dis-

tricts 1 and 2 in the Enacted Plan) and subtracts the district with the third-highest 

BVAP (District 3 in the Enacted Plan). Tr.3 595:23-596:1. It ignores the fourth- and 

fifth-highest BVAP districts (Districts 4 and 5 in the Enacted Plan) because Dr. 

McCartan did not see “a finding of packing or cracking” in those districts when 

compared to simulations. See Tr.3 597:20-598:7 (McCartan).   

93. According to Dr. McCartan, his combined packing-cracking score does 

not, by itself, carry any normative judgment good or bad about a particular district. 

Tr.3 607:16-19 (McCartan). It is “just a number.” Tr.3 607:19 (McCartan). Any “sta-

tistical judgment” with regard to a district’s combined packing-cracking score is “all 

relative to the simulations” against which a district is being compared. Tr.3 608:13-

16 (McCartan).  

94. But in constructing his combined packing-cracking score, Dr. McCar-

tan did not examine the Enacted Plan against Simulation Set 5, which mirrors the 

core retention of the Enacted Plan. Instead—and despite having Simulation Set 5 
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available to him—Dr. McCartan examined the Enacted Plan against Dr. Barber’s 

initial simulation set. PX30 ¶19; see Tr.3 608:17-22 (McCartan). Based on that com-

parison, he concluded racial demographics in Districts 1, 2 and 3 were a “clear out-

lier” compared to Dr. Barber’s full simulation set. PX30 ¶19. And based on that 

finding, he decided that Districts 1 and 2 were “packed” and so should be averaged 

together, and District 3 was “cracked” and so should be subtracted. Tr.3 568:6-9 

(McCartan). But Dr. Barber’s initial simulation set—unlike Simulation Set 5 that 

was available to Dr. McCartan—did not prioritize core retention and included 

roughly 50,000 redistricting plans that would have reduced the number of majority-

minority districts in Jefferson County. Tr.3 608:17-22, 609:3-7 (McCartan); see also 

PX30 at 18, table 1 (showing the range of core retention for Dr. Barber’s full simu-

lation set is 39% to 84%). 

95. The very foundation of Dr. McCartan’s combined packing-cracking 

score is thus infected with a similar error that infected Dr. Imai’s analysis in Alex-

ander. See Alexander, 602 U.S. at 27.  

96. Dr. McCartan could have instead compared the Enacted Plan to Simu-

lation Set 5—mirroring the core retention of the Enacted Plan—to determine 

whether individual districts were outliers and thus worthy of combining in his novel 

“packing-cracking score.” See PX30 at ¶44-45. But he didn’t. Tr.3 641:9-18 

(McCartan).  
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97. Noted above, Simulation Set 5 better mirrored the core retention of the 

Enacted Plan, ranging from 89.1% to 96.5% core retention. PX30 at 18, table 1; 

accord Alexander, 602 U.S. at 27 (emphasizing the importance of simulations to 

mirror the core retention of the Enacted Plan); see Tr.3 630:14-18 (McCartan) 

(agreeing that, if core retention was a priority in the Enacted Plan, Simulation Set 5 

was a better apples-to-apples comparison). Had Dr. McCartan begun by comparing 

the Enacted Plan to Simulation Set 5, it would have made all the difference. Indeed, 

it probably would have led him not to use the combined packing-cracking score at 

all. Shown above, Dr. McCartan did not conclude that Enacted Plan Districts 1 and 

2 were outliers compared to Simulation Set 5, contrary to the very finding that pred-

icated his construction of the combined packing-cracking score. Compare Tr.3 

633:6-12 (McCartan), with PX30 ¶19. He would have seemingly excluded Districts 

1 and 2 from his combined packing-cracking score just like he excluded Districts 4 

and 5—districts he said did not show “packing or cracking” because they were not 

outliers. See Tr.3 597:20-598:7 (McCartan).  

98. Given Dr. McCartan’s failure to consider Simulation Set 5 in the con-

struction of his combined packing-cracking score, paired with the undisputed fact 

that the racial demographics of Districts 1 and 2 are not outliers when compared to 

the racial demographics of plans in Simulation Set 5, any of Dr. McCartan’s analyses 
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using the combined packing-cracking score are not credible, unreliable, and contrary 

to Alexander’s admonition about simulations analyses.   

99. Separately, Dr. McCartan attempted to visually compare the Enacted 

Plan to Simulation Set 5 with a so-called “hatched maps” analysis. See PX30 at 16, 

figure 4. He found that when “core retention is prioritized, there will typically be a 

large gap between the racial composition of the districts covering most of Birming-

ham and the other districts.” PX30 ¶40.  

100. But Dr. McCartan’s visual comparison reduced information about the 

120,000 high-core retention simulations to a single number by averaging racial de-

mographic information from all simulations together. Tr.3 623:3-25 (McCartan). Dr. 

McCartan agreed that a given district in one simulation might have a much higher 

(or lower) BVAP than the average reflected in his analysis. Tr.3 623:10-17 (McCar-

tan). He further agreed that the averaging of all simulations might differ from the 

median simulation because the distribution of simulations might be skewed. Tr.3 

625:17-25 (McCartan). 

101. Dr. McCartan has never performed this visual analysis before to exam-

ine racial gerrymandering, Tr.3 622:18-21 (McCartan), and thus no Court has ever 

relied upon it.  

102. Finally, Dr. McCartan criticized Dr. Barber for discarding simulations 

with fewer than two majority-Black districts, Tr.3 617:21-618:2 (McCartan). This 
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criticism falls flat for two reasons. First, McCartan agreed that if the VRA requires 

at least two black-majority districts, then it was appropriate to discard these simula-

tions, and Dr. McCartan has included such a VRA constraint in his own published 

work. Tr.3 619:16-23, 621:6-25 (McCartan). Second, and more fundamentally, all 

simulations in Simulation Set 5 contained two majority-Black districts, making the 

debate about including or excluding simulations irrelevant for that most applicable 

simulation set, mirroring the core retention of the Enacted Plan as Alexander re-

quires. See Tr.3 632:22-633:3 (McCartan); PX30 at 19, table 2.    

103. For the reasons detailed in the Conclusions of Law, Dr. McCartan’s 

creation of Simulation Set 5 is reliable and helpful to the issues in this case; his 

remaining analyses are difficult to square with the Supreme Court’s racial gerryman-

dering precedents—precedents Dr. McCartan admitted he had not read.  

E. Dr. Michael Barber 

104. Dr. Barber is an expert in political science, redistricting, and de-

mographics. Tr.4 745:22-746:2 (Barber).  

105. Dr. Barber is a Princeton-educated political scientist and statistician, an 

associate professor at Brigham Young University, and the director of BYU’s Center 

for the Study of Elections and Democracy. DX31 at 54. 
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106. Dr. Barber has won awards for his academic work, including an award 

for best dissertation in the study of legislative politics and BYU’s Young Scholar 

Award and Early Career Scholar Award. Tr.4 744:7-16 (Barber). 

107. Dr. Barber has served as an expert witness in numerous cases, including 

cases involving racial gerrymandering claims. Tr.4 744:21-745:5 (Barber); DX31 at 

3, 58-59. Dr. Barber also served as a special master in Michigan racial gerrymander-

ing litigation. Tr.4 812:7-13 (Barber).  

108. Dr. Barber’s assignment was to consider and respond to Plaintiffs’ ex-

perts. Tr.4 750:14-23 (Barber). He evaluated whether Plaintiffs’ experts’ analyses 

were consistent with their conclusions that race alone explained the Enacted Plan or 

whether there were alternative explanations. Tr.4 750:14-23 (Barber); DX31 at 3-4. 

In this way, Dr. Barber’s analysis mirrored Mr. Fairfax’s analysis in recent Louisiana 

litigation. Supra ¶22.   

109. Dr. Barber’s analyses and testimony, buttressed by his substantial ex-

perience in political science, studying legislative behavior, and assisting in other re-

districting litigation, were credible, reliable, and helpful in answering the question 

at hand.  

110. Before forming his opinions, Dr. Barber reviewed materials typically 

reviewed in redistricting litigation. See Tr.4 749:13-20. He reviewed Plaintiffs’ ex-

pert reports as well as their underlying data. Tr.4 746:18-20 (Barber). He reviewed 
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publicly available materials shedding light on the public legislative process, includ-

ing Mr. Stephenson’s deposition, transcripts from the Commission’s October and 

November public meetings, the Commission’s website including biographies of 

each Commissioner. Tr.4 748:21-749:10 (Barber). He reviewed census data, pre-

cinct boundaries, municipal boundaries, and boundaries for the 2013 benchmark 

plan and the Enacted Plan. Tr.4 746:24-25, 747:23-25, 748:8-19; 763:9-11 (Barber).  

111. Before testifying at trial, Dr. Barber reviewed all other experts’ testi-

mony. Tr.4 747:18-19 (Barber).   

112. Plaintiffs’ experts ultimately relied on Dr. Barber’s precinct-level anal-

ysis in their rebuttal report, in place of their initial analysis based on VTD lines. See, 

e.g., PX133 at 4-5 (Mr. Fairfax’s Rebuttal Report) Tr.4 747:23-748:7 (Barber); see 

also DX31 at 10-38 (Dr. Barber’s precinct-level analysis). That is because the Com-

mission redistricts based on precincts, not on census-designated VTDs. See Tr.3 

672:21-22 (Stephenson).    

113. Dr. Barber did not speak with any of the lawmakers in this case and has 

never done so in his work; he testified that was not typical of experts in the field. 

Tr.4 750:1-7, 772:20-22 (Barber). His analysis was based on only publicly available 

information. Tr.4 750:8-10 (Barber). 

114. Detailed below, Dr. Barber quantified the high degree of core retention 

in the Enacted Plan. Infra ¶216; see DX31 at 7, tables 1 & 2. Dr. Barber quantified 
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the portions of Birmingham and other large municipalities contained in districts. In-

fra ¶223; see DX31 at 9, table 3 (showing nearly 95% of Birmingham is contained 

in Districts 1 and 2). And Dr. Barber performed a precinct-by-precinct analysis to 

show and describe every precinct change between the 2013 benchmark plan and the 

Enacted Plan. Infra ¶166; see, e.g., Tr.4 767:9-778:13 (District 1), 784:3-789:21 

(District 2); see DX31 at 10-21 (District 1), 22-30 (District 2), 31-34 (District 3), 34-

36 (District 4), 37-39 (District 5).  

115. In addition to the foregoing analyses, Dr. Barber performed a regression 

analysis in response to Dr. Ryan Williamson—an expert whom Plaintiffs enlisted to 

submit a report but then declined to call as a witness at trial. Tr.4 778:19-22 (Barber). 

There is no dispute that Dr. Barber’s regression considered adjacency, population, 

and BVAP when analyzing which precincts were more likely to be moved into Dis-

tricts 1 and 2. See, e.g., Tr.2 417:2-9 (Liu) (agreeing regression analysis considered 

those factors). In response to Dr. Williamson, the regression analysis established that 

the adjacency of a precinct was the strongest predictor of whether that precinct would 

be moved into Districts 1 and 2. Tr.4 778:23-779:21 (Barber). This fact was undis-

puted at trial. See Tr.2 417:15-18 (Liu).  

116. In addition to the foregoing analyses, Dr. Barber performed an initial 

simulations analysis that compared the Enacted Plan to a set of 100,000 simulations. 

He programmed the simulations algorithm to keep each district within +/-1% 
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population deviation, to be geographically contiguous, to favor compactness, and to 

avoid splitting municipalities. DX31 at 48-50; Tr.4 797:5-16 (Barber). The algo-

rithm included no race-based criteria. Tr.4 804:5-7 (Barber). He showed with his 

simulations analysis how the core retention of the Enacted Plan was far higher than 

the core retention of Dr. Barber’s initial simulations set and Plaintiffs’ experts’ il-

lustrative plans. See DX31 at 50. Even so, he showed that the racial demographics 

of the Enacted Plan were within the range of non-core retention simulations when 

limiting simulations to only those that would not reduce the number of majority-

minority districts in Jefferson County. DX31 at 51; see also Tr.4 862:12-17 (con-

firming that he limited simulations at the instruction of counsel).   

117. Dr. Barber later supplemented his simulations analysis by considering 

Dr. McCartan’s additional simulations after Dr. McCartan submitted his report and 

testified at his deposition.  

118. Based on Dr. McCartan’s deposition testimony, Dr. Barber concluded 

that Dr. McCartan’s Simulation Set 5 was sufficiently reliable and, ultimately, a bet-

ter comparator because it mirrored the core retention of the Enacted Plan. Tr.4 

798:15-799:12 (Barber).  

119. Dr. Barber submitted a supplemental report exploring what Dr. McCar-

tan’s high-core retention simulation set showed. See DX32 at 4-6. By either Dr. Bar-

ber’s or Dr. McCartan’s metrics, the racial demographics of Districts 1 and 2 were 
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well within the range of race-neutral simulations that accounted for core retention 

and were not statistical outliers. See infra ¶¶297, 356.  

120. Based on that and Dr. Barber’s other analysis, Dr. Barber concluded 

that the racial demographics Enacted Plan could be explained by core retention. Tr.4 

757:13-18 (Barber).  

121. Dr. Barber further concluded that the racial demographics of the En-

acted Plan could be explained by the fact that Districts 1 and 2 in the Enacted Plan 

have long been anchored by Birmingham. DX31 at 8-9 & table 3; Tr.4 759:17-760:5 

(Barber). Because Birmingham is a predominantly Black city, the districts will like-

wise be predominantly Black. Tr.4 760:11-761:10 (Barber). 

122. Based on all of the foregoing analyses, Dr. Barber concluded that Plain-

tiffs’ experts did not sufficiently evaluate alternative explanations for changes in the 

Enacted Plan and thus could not conclude that race predominated. Tr.4 807:3-6 (Bar-

ber). Dr. Barber’s testimony was credible, helpful, and reliable, and supported his 

ultimate conclusion that Plaintiffs failed in their burden of proof.  

III. Pre-2021 Redistricting  

123. Even though Plaintiffs have challenged the 2021 Enacted Plan, Plain-

tiffs’ arguments begin in 1985 when Jefferson County’s single-member districts 

were first created by consent decree. Accordingly, a brief discussion of pre-2021 
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redistricting in Jefferson County follows. The following facts were undisputed at 

trial. 

A. The 1985 Consent Decree 

124. In August 1985, the Jefferson County Commission entered into a con-

sent decree in response to Voting Rights Act litigation. The consent decree changed 

the Jefferson County Commission’s makeup from three Commissioners, elected at-

large, to five single-member districts. PX1 at 1; PX2 at 2.  

125. The parties entered into an Amended Consent Decree in November 

1985. PX2 at 12. The Amended Consent Decree made small modifications to align 

the boundaries of the new districts with precinct lines. Id.  

126. Since their creation in 1985, Districts 1 and 2 have been anchored in 

Birmingham. PX2 at 25; PX103; Tr.2 311:14-19 (Cooper); Tr.4 760:1-5 (Barber). 

127. Plaintiffs’ own expert, Mr. Cooper, testified that District 1 “was clearly 

based in Birmingham” and that District 2, likewise “was also part of Birmingham” 

after the Amended Consent Decree. Tr.1 261:1-6 (Cooper); PX103 at 3 (below). He 

agreed Birmingham was a community of interest for redistricting purposes. Tr.2 

314:8-14 (Cooper). 

128. Also since their creation in 1985, district lines in Jefferson County 

Commission districts have followed “city limits”—i.e. municipal boundaries—in 

part. Tr.2 312:22-314:7 (Cooper).  
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PX103 at 3 (District 1).  

129. Since their creation in 1985, district lines in Jefferson County Commis-

sion districts have followed “major roads” in part. Tr.2 312:22-313:8 (Cooper). 

 

PX103 at 3 (District 1).  
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130. When first drawn in 1985, district lines in the Jefferson County Com-

mission Districts have followed “natural features” in part. Tr.2 313:9-11 (Cooper). 

 

PX103 at 3 (District 1).  

131. When first drawn in 1985, district lines in Jefferson County Commis-

sion districts have followed “railroad lines” in part. Tr.2 313:12-15 (Cooper). 
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PX103 at 3 (District 1). 

132. After the districts were drawn and approved by the Taylor court, federal 

law required the Jefferson County Attorney to submit documentation of the district-

ing changes to the Department of Justice to “preclear” those changes consistent with 

§5 of the Voting Rights Act. PX2 at 1.  

133. The county’s §5 submission described that the “anticipated effect of the 

change” to give Black voters “a greater opportunity to elect 2/5 or 40% of the County 

Commissions.” PX2 at 2 (emphasis added).  

134. The county’s §5 submission identified the resulting racial de-

mographics for District 1, with a Black population of 65.6%, and District 2, with a 

Black population of 66.8%. PX2 at 2. 
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135. The Department of Justice approved the changes established in the 

1985 Amended Consent Decree. PX3 at 4. 

136. The first election with the new districts was held in November 1986. 

PX1 at 1. 

B. 1993, 2001, and 2013 Redistricting Cycles 

137. The Jefferson County Commission redistricted anew in 1993, 2001, and 

2013.  

138. With each redistricting, Districts 1 and 2 remained anchored in Bir-

mingham. See PX3 at 110; PX4 at 218; PX5 at 1081.  

139.  With each redistricting, the Department of Justice precleared changes 

to districts. See PX3 at 135; PX4 at 217; PX145 at 2.  

140. The county submitted each §5 submission to the Department of Justice 

after the Commission redistricted and adopted a new plan. See PX3 at 1; PX4 at 1; 

PX5 at 1075.  

141. Each §5 submission describes the resulting demographic makeup of 

each of the Commission districts. See PX3 at 3 (“anticipated effect of the change”); 

PX4 at 5 (“statement of the anticipated effect of the change on members of racial or 

language minority groups”); PX5 at 1081 (same). 
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142. The §5 submissions nowhere said that the intent of each redistricting 

was to hit a 65% racial target or to otherwise maximize the number of Black voters 

or white voters in any district. Supra ¶133. 

143. The only §5 submission that refers to the Commission’s intent is the 

2001 submission, which states that the “change is intended to provide for districts of 

substantially equal population.” PX6 at 10 (emphasis added).  

144. None of Plaintiffs’ experts reviewed the 1993, 2001, or 2013 preclear-

ance letters in forming their opinions. Tr.2 303:21-304:5 (Cooper) (explaining that 

he did not view the documents until shortly before trial). 

C. The 2013 Benchmark Plan 

145. Described below, there is no dispute that the 2021 Enacted Plan largely 

resembles the immediately preceding plan (or “benchmark” plan) adopted in 2013. 

The following facts regarding the 2013 benchmark plan were not disputed at trial.  

146. In 2013, the Jefferson County Commission undertook redistricting in 

response to the 2010 Census.  

147. At the time of redistricting, Barry Stephenson was the chair of the 

Board of Registrars. Tr.3 710:9-12 (Stephenson).  

148. As he did during the 2021 redistricting, in 2013 Mr. Stephenson at-

tended the Commission’s work session and gave a PowerPoint presentation to the 

commissioners about the redistricting process. Tr.3 713:15-23 (Stephenson).  
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149. Mr. Stephenson’s presentation did not refer to §5 of the Voting Rights 

Act, nor did it make any reference to race. Tr.3 726:17-21 (Stephenson).  

150. As it was during the 2021 redistricting, the Commission posted a notice 

about redistricting and made the proposed maps available for public viewing. Tr.3 

713:17-18 (Stephenson); see also PX145 at 8 (describing the public notice). 

151. The Commission then reconvened and held a public hearing, where Mr. 

Stephenson gave his PowerPoint presentation again. Tr.3 713:18-20 (Stephenson).  

152. In 2013, the Commission equalized population in the five Commission 

districts so that each was within +/- 1% of the ideal population, consistent with other 

redistricting plans in the State. Tr.3 720:5-14 (Stephenson).  

153. The 2013 plan again anchored most of Birmingham in Districts 1 and 

2. Tr.2 311:17-19 (Cooper).  

154. With a vote of 4-1, the Jefferson County Commission adopted the 2013 

benchmark plan. PX145 at 11-12. The only person to vote against the new redistrict-

ing plan was Commissioner Bowman from District 1. PX145 at 12; Tr.3 714:10-13 

(Stephenson).  

155. After redistricting, Mr. Stephenson provided information to the County 

Attorney, including demographic information and shapefiles, to then provide to the 

Department of Justice for the required preclearance submission. Tr.3 711:7-15 
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(Stephenson). As in other redistricting cycles, the Department of Justice precleared 

the districts adopted in 2013. PX145 at 2. 

156. The 2013 benchmark plan was never challenged as racially gerryman-

dered.  

IV. The 2020 Census 

157. The release of the 2020 Census prompted another round of redistricting 

in Jefferson County. The following facts regarding the 2020 Census results were not 

disputed at trial.  

158. In August 2021, the U.S. Census Bureau released the census data to the 

States. See U.S. Census Bureau, Census Bureau Delivers 2020 Census Redistricting 

Data in Easier-to-Use Format, Press Release Number CB21-CN.63 (Sept. 16, 

2021), https://perma.cc/3EDJ-HH55. 

159. The total population of Jefferson County based on the 2020 Census was 

674,721 people, an increase of 2.2% since 2010. DX5 at 3-4. 

160. Growth in Jefferson County was not uniform. Tr.1 60:5-7 (Fairfax); 

Tr.2 305:20-306:3 (Cooper); Tr.3 659:22-23 (Stephenson).  

161. The 2020 Census revealed population shifts away from central Jeffer-

son County in Districts 1 and 2 and into the surrounding areas in Districts 3, 4, and 

5. DX5 at 5-6; DX31 at 5; Tr.2 306:21-23, 307:16-24, 308:24-309:3 (Cooper). 
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Districts 1 and 2 were thousands of people under-populated, while Districts 3, 4, and 

5 were thousands of people over-populated:  

 

DX5 at 6.  

162. The census also showed that the racial demographics in Jefferson 

County shifted over the decade, as they had in past decades. See Tr.2 305:22-306:7  

(Cooper) (agreeing that central Jefferson County had lost approximately 90,000 peo-

ple between 1990 and 2020, with a marked increase in percentage of Black popula-

tion); see PX79.  

163. Between 2010 and 2020, the percentage of white population decreased 

by 3.61% in Jefferson County overall, while the percentage of Black population in-

creased slightly by 0.37%. Tr.1 58:23-59:2 (Fairfax); PX131 at 15, table 1. 

Case 2:23-cv-00443-MHH     Document 177     Filed 02/03/25     Page 47 of 163

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 44 

164. These demographic shifts were not uniform across the county. Tr.1 

60:5-17 (Fairfax) (agreeing that its “usually the case” that there is a growth in Black 

population in some parts of the county but a decline in black population in other 

parts).  

165. In reaching his conclusion that race predominated, Mr. Fairfax said it 

was “noteworthy” that the county’s white population declined overall between 2010 

and 2020 while the white population increased in Districts 3, 4, and 5. PX131 ¶84. 

Detailed below (infra ¶251), the percentage of white population actually increased 

in every district during redistricting, including Districts 1 and 2, as Mr. Fairfax 

acknowledged. Tr.1 71:15-19, 73:3-7 (Fairfax); see DX43. More fundamentally, Mr. 

Fairfax’s observation about what is “noteworthy” is an apples-to-oranges compari-

son. Mr. Fairfax’s observation about the overall decline in white population in the 

county compares 2010 to 2020 census data, while Mr. Fairfax’s observation about 

changes within the districts does not. See Tr.1 76:7-14 (Fairfax). His observations 

about individual districts began only with 2020 census information, Tr.1 74:21-75:9 

(Fairfax), overlooking any demographic changes that had occurred within districts 

over the decade. The white population in the benchmark districts could have likewise 

decreased by 3%, or perhaps even more, over the course of the decade, as Mr. Fairfax 

acknowledged. Tr.1 76:7-14 (Fairfax). He simply omitted it from his analysis. 
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166. Dr. Barber, in contrast, did consider demographic shifts that occurred 

within each district between 2013 and 2020, just before the 2021 redistricting. These 

shifts were not disputed at trial.  

• The BVAP of benchmark District 1 was 73.2% when drawn in 2013; 

by the end of the decade, due to shifts in population, the BVAP had 

increased to 76.4%. DX31 at 10. By the end of the decade, District 1 

was also underpopulated and so would have to have a net increase in 

population. Id.  

• The BVAP of benchmark District 2 was 71.3% when drawn in 2013; 

by the end of the decade, due to shifts in population, the BVAP had 

declined to 66.7%. DX31 at 22. By the end of the decade, District 2 was 

also underpopulated and so would have to have a net increase in popu-

lation. Id. 

• The BVAP of benchmark District 3 was 21.7% when drawn in 2013; 

by the end of the decade, due to shifts in population, the BVAP had 

increased to 28.6%. DX31 at 31. By the end of the decade, District 3 

was also overpopulated and so would have to have a net decrease in 

population. Id. 

• The BVAP of benchmark District 4 was 22.4% when drawn in 2013; 

by the end of the decade, due to shifts in the population, the BVAP had 

increased to 29.5%. DX31 at 34. By the end of the decade, District 4 

was also overpopulated and so would have to have a net decrease in 

population. Id. 

• The BVAP of benchmark District 5 was 11.0% when drawn in 2013; 

by the end of the decade, due to shifts in the population, the BVAP had 

increased to 14.1%. DX31 at 37. By the end of the decade, District 5 

was also overpopulated and so would have to have a net decrease in 

population. Id.  
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V. The 2021 Redistricting Process 

167. Following the 2020 Census, the Jefferson County Commission redis-

tricted to equalize the population across the districts. See DX5; DX7; DX10. The 

following facts regarding the 2021 redistricting process were not disputed at trial.   

168. At the time, the commissioners were as follows: Lashunda Scales (Dis-

trict 1); Sheila Tyson (District 2); Jimmie Stephens (District 3); Joe Knight (District 

4); Steve Ammons (District 5). See Jefferson County Commission, Jefferson County 

Alabama, https://perma.cc/EE9S-764N. Commissioner Scales and Commissioner 

Tysons are both Democrats. General Election Results 2022 Summary Report, Jef-

ferson County Probate Court, https://perma.cc/6V7Y-AQXR. Commissioners Ste-

phens, Knight, and Ammons are Republicans. Tr.3 697:19-698:6 (Stephenson). All 

Commissioners were functional incumbents, running again for reelection after re-

districting in 2022. General Election Results 2022 Summary Report, supra.  

169. The Commission followed the same procedure to redraw districts that 

it had used in 2013. Tr.3 719:18-21 (Stephenson); DX7 37:12-38:3. 

A. October Work Sessions  

170. The Commission held a work session on October 5, 2021, which was 

open to the public and livestreamed on the county’s website. Tr.3 655:9-22 (Ste-

phenson); DX6.  
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171. At the work session, Mr. Stephenson presented three proposed redis-

tricting plans and gave a presentation on the redistricting process. Tr.3 655:24-

656:12 (Stephenson); DX5; DX6 at 9; DX7. 

172. Each of the three proposed plans used the 2013 plan as a starting point. 

DX5 at 14-16; see also, e.g., DX2; see also Tr.1 25:18-21 (Fairfax). 

173. He noted that “[y]ou all have looked at the master map, and you have 

looked at areas where you needed to subtract from and where you need to add to,” 

explaining that the commissioners had been working “individually and coming to-

gether” to the Board of Registrars. DX7 33:24-34:3. 

174. Mr. Stephenson described some of the changes made to the plan in 

2013, including “clean[ing]” up the Bessemer cutoff area and “clean[ing] up … who 

was on what side of [I-]65.” DX7 39:14-40:3. 

175. Mr. Stephenson explained the total population after the 2020 Census 

and the target population per district. Tr.3 658:20-25 (Stephenson); DX5 at 3; DX7 

28:12-19.  

176. Mr. Stephenson identified the Commission’s goal of keeping each dis-

trict’s population within +/-1% of the target population. Tr.3 660:7-10 (Stephenson); 

DX5 at 9-10.  

Case 2:23-cv-00443-MHH     Document 177     Filed 02/03/25     Page 51 of 163

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 48 

177. This +/-1% goal is consistent with how the State reapportioned the U.S. 

Congressional Districts, State School Board Districts, State Senate Districts, and 

State House Districts. DX5 at 9. 

178. The +/-1% goal reflects the ability of the redistricting software to accu-

rately allocate population between districts. Tr.3 660:9-10 (Stephenson); DX7 32:6-

10, 22-25.  

179. Each of the proposed plans that Mr. Stephenson presented fell within 

the +/-1% goal. DX5 at 10; Tr.3 660:21-23; 661:9-11, 17-19 (Stephenson).  

180. Mr. Stephenson explained that he would post each proposed plan at the 

Board of Registrars, and that the Board of Registrars would issue a notice of the 

public hearing. DX7 36:23-37:6. 

181. Mr. Stephenson explained that the maps would be publicly posted for 

two weeks before the Commission could vote on the districts and that he and his 

staff would answer any questions of the public. DX7 37:7-10, 38:1-3. He asked the 

Commission to specifically state when they would reconvene so that the public no-

tice could be “absolutely correct.” DX7 38:20-22.  

182. Two days later, on October 7, the Commission held a meeting to sched-

ule the public hearing in November when it would decide between the proposed 

plans after they had been posted for at least two weeks. Tr.3 661:20-24, 662:11-14 

(Stephenson); PX16.  

Case 2:23-cv-00443-MHH     Document 177     Filed 02/03/25     Page 52 of 163

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 49 

183. Commissioner Knight moved to have all three proposed plans up for 

consideration at that November public hearing, and Commissioner Scales seconded 

that motion. Tr.3 662:6-10 (Stephenson); PX16. No Commissioner opposed advanc-

ing all three plans for consideration at the November public hearing. Tr.3 664:3-5 

(Stephenson); PX16. 

184. After the October 7, meeting, the Board of Registrars displayed all three 

maps for public viewing for more than two weeks in the office of the Board of Reg-

istrars. Tr.3 662:15-663:4 (Stephenson).  

185. Members of the public visited the office of the Board of Registrars to 

view the proposed maps and ask questions of Mr. Stephenson about the differences 

between each of the proposed plans. Tr.3 663:13-23 (Stephenson). 

B. November Commission Hearing  

186. The Commission held a public hearing to vote on the proposed redis-

tricting plans on November 4, 2021. DX8; DX9. 

187. Each of the commissioners attended the November hearing. Tr.3 

665:15-17 (Stephenson); DX9 at 1.  

188. The hearing was open to the public and livestreamed on the county’s 

website. Tr.3 665:18-20 (Stephenson).  

189. At the November hearing, Mr. Stephenson gave his presentation a sec-

ond time. Tr.3 666:1-6 (Stephenson). 
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190. Mr. Stephenson explained that the maps had been on display in the 

foyer of the Board of Registrars for public viewing, and that he had answered the 

questions of members of the public who came to view the maps. DX10 15:22-24; 

17:5-10. 

191. He detailed the differences between each of the three plans and offered 

to answer any questions. Tr.3 666:1-11 (Stephenson).  

192. In each of the three proposed plans, Commission Districts 3, 4, and 5 

were identical. Tr.3 666:12-23 (Stephenson). For example, any changes along the 

shared border between Districts 1 and 4 were the same in all proposed plans. DX5 

at 14-16. All three plans proposed adding Birmingham and Center Point neighbor-

hoods to the northeast side of District 1. DX10 15:21-17:4; see also DX31 at 11. 

And all three plans proposed adding the same areas from Districts 3 and 5 to Districts 

1 and 2. DX10 16:3-20. 

193. Commissioner Knight explained that Districts 3, 4, and 5 had been 

changed in all proposed plans “to give up” population. DX10 25:2-3; see also id. at 

25:8-13, 45:6-10.  

194. The only difference between the three proposals was whether one Mid-

field precinct and two Ensley precincts would be in Districts 1 or 2. DX10 16:17-

17:4. 
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195. Commissioner Knight described the collaborative nature of the redis-

tricting process, noting, “So we – Steve and Ms. Tyson, Jimmy, and Ms. Tyson, we 

go up together. I went up with Ms. Scales. And we look at the maps and say, hey, do 

you want – here – here, we can give up here. We can – so we generally work together 

to do this redistricting.” DX10 44:23-45:3. 

196. At the November 4, 2021, meeting, members of the public also spoke 

about the proposed plans. Tr.3 666:25-667:2 (Stephenson).  

197. David Russell, a resident of District 1 who serves on the Alabama Dem-

ocratic Executive Committee, stated that the Democratic Party’s great concern was 

that every district has an equal number of citizens. DX10 19:19-20:3. 

198. Residents from the Ensley community spoke in favor of Proposed Plan 

1, which kept Ensley in Commissioner Tyson’s District 2. Tr.3 668:16-17 (Stephen-

son).  

199. Mr. George McCall asked to “keep [Ensley] in District 2 or Ms. Ty-

son[’s] district” because Commissioner Tyson “has been a very good … commis-

sioner in our area.” DX10 22:4-6, 16-18. 

200. Tyree Anderson, a resident of Hoover but a pastor in Ensley, spoke on 

behalf of Proposed Plan 2, which would have moved Midfield and one Ensley pre-

cinct to new districts. Tr.3 668:18-19 (Stephenson); DX10 23:2-6.  
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201. Johnny Gunn also spoke in favor of Plan 1, saying that his community 

“want[s] to remain where we are” in Commissioner Tyson’s district. DX10 29:4-6.  

202. Bryan Rice, a resident of Ensley and president of the Ensley Business 

Alliance, did not express support for a specific plan but rather focused his remarks 

on encouraging the Commission to “stand up for Ensley.” DX10 26:20-25. 

203. No one raised any concerns about any of the proposed plans being racial 

gerrymanders. Tr.3 668:20-25 (Stephenson).  

204. No one complained about the districts in the 2013 benchmark plan. Tr.3 

669:1-3 (Stephenson).  

205. Following the public discussion, Commissioner Ammons moved to 

adopt Plan 1.  Tr.3 669:6-8 (Stephenson); DX10 35:3-4. 

206. Commissioner Tyson seconded the motion to adopt Plan 1. Tr.3 669:9-

10 (Stephenson); DX10 35:7-9; PX17.  

207. The Commission adopted Plan 1 as the Enacted Plan by a 4-1 vote, with 

only Commissioner Scales opposing. PX17; Tr.3 669:13-16 (Stephenson).  

VI. Overall Plan  

A. Core Retention  

208. The Enacted Plan made very few changes to the 2013 benchmark plan.  
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209. Shown below, the black line shows the boundaries of the 2013 bench-

mark plan; the shaded red and blue areas outside those boundaries are the only areas 

added to Districts 1 and 2 in the Enacted Plan.  

 

DX2.  

210. At the November 2021 public hearing, Commissioners made various 

statements confirming their desire to keep their existing constituents—that is, retain-

ing the cores of their existing districts.  

211. Commissioner Stephens said change is difficult and that he had “to go 

now tell some of my good constituents that—that I will no longer represent them.” 
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DX10 35:21-36:13. He explained that “[u]nderstanding that this is the process we 

have to go through every 10 years,” but still “no one really likes to change.” Id.  

212. Commissioner Scales said she wanted “to thank the Board of Registrars 

because [she was] not picking up new areas or territory other than going over there 

to Dolomite. So it’s going to be good for Scales.” DX10 38:6-12. 

213. Commissioner Tyson explained the approach to the Enacted Plan in this 

way: “you hold what you got and you pull from the people that’s overpopulated.” 

DX10 39:16-18. 

214. Commissioner Knight agreed that “we don’t want to really give up peo-

ple, but we have to make it balanced and even.” DX10 45:8-10.  

215. Consistent with these public statements, Dr. Barber described the 

changes as “minimal” with “very small changes made on the boundaries of each of 

the districts.” Tr.4 752:17-20 (Barber). 

216. Dr. Barber quantified the “very high core retention scores” of each dis-

trict. Tr.4 754:24-25 (Barber). These facts were undisputed at trial. 
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DX31 at 7, tables 1 & 2.  

217. Dr. Barber explained the importance of calculating core retention on a 

district-by-district basis. A plan could have a high average, but that averaging could 

obscure one or more districts’ low core retention scores. Tr.4 756:8-16. And from 

lawmakers’ perspective, they want to know how their particular districts look—i.e., 

“how many of my voters am I keeping.” Tr.4 756:17-24 (Barber). 

218. Dr. Barber concluded that core retention was “a very easy explanation 

for why the map looks the way that it does.” Tr.4 757:16-18 (Barber); see also DX31 

at 6-7. 
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219. None of Plaintiffs’ experts disputed that the Enacted Plan prioritized 

core retention. See Tr.1 80:17-24, 178:23-179:1 (Fairfax); Tr.2 329:1-9 (Cooper); 

Tr.2 417:15-18 (Liu); Tr.3 540:8-14 (McCartan). Plaintiffs’ experts did not dispute 

that changes were minimal. Mr. Fairfax described the Enacted Plan as a “least 

changes” plan. Tr.1 80:17-21 (Fairfax); PX133 ¶10. Mr. Cooper agreed the Enacted 

Plan had high core retention. Tr.1 280:18-21 (Cooper); Tr.2 330:10-11 (Cooper). 

And Dr. McCartan quantified the overall core retention of the Enacted Plan as 

95.3%, and he developed simulations to mirror that high degree of core retention. 

PX30 ¶¶35-36, 38; Tr.3 631:2-6 (McCartan). These facts were undisputed at trial. 

220. Making minimal changes to the Enacted Plan is consistent with the En-

acted Plan’s movement of only adjacent precincts into underpopulated Districts 1 

and 2, versus linking together farther away precincts or starting from scratch. Cf. 

Tr.4 765:15-22 (Barber) (explaining that the Commission could have redrawn the 

map to add non-adjacent precincts but did not). 

221. Mr. Fairfax agreed that to keep districts mostly the same, a redistricter 

will look at the border areas of existing districts. Tr.1 82:12-16 (Fairfax). Similarly, 

Dr. Liu agreed that the biggest predictor for whether a precinct was moved into a 

district was its adjacency to existing district lines. Tr.2 417:15-18 (Liu); see PX26 

at 3 (remarking “of course, those adjacent precincts were more likely to be moved 

to CD-1” than faraway precincts).  
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B. Adding Birmingham neighborhoods and following Birmingham  

municipal lines in part   

222. Since the creation of the Commission’s five single-member districts, 

Districts 1 and 2 have been anchored in Birmingham. Supra ¶¶126-27. This fact was 

undisputed at trial. See PX103 at 3-4; Tr.1 261:1-6 (Cooper); Tr.2 311:16-21 

(Cooper); see also PX3 at 110; PX4 at 218; PX5 at 1081. 

223. In the Enacted Plan today, nearly 95% of Birmingham residents reside 

in Districts 1 and 2. See Tr.4 758:23-759:2 (Barber); DX 31 at 9, table 3. This fact 

was undisputed at trial.   

 

DX31 at 9, table 3.  

224. The small parts of Birmingham not contained in Districts 1 and 2 are 

explainable by municipal annexations, for example areas at the outer edges of the 

county near the Summit were annexed by Birmingham though surrounded by the 

city of Vestavia. Tr.3 682:2-6 (Stephenson); see also Tr.4 759:3-10 (Barber) (ex-

plaining how “the boundaries of Birmingham are pretty unwieldy”). These facts 
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were undisputed at trial. All experts’ illustrative plans, for example, and simulations 

contain small parts of Birmingham in four to five districts. Tr.1 174:22-24; 175:25-

176:12 (Fairfax); Tr.2 315:15-17 (Cooper); PX30 at 18, table 1.  

225. Shown below (DD1), every precinct moved into District 1 (Precincts 

1065, 1125, 1285, 1365) included Birmingham neighborhoods. See Tr.4 767:4-8 

(Barber); Tr.1 115:1-21 (Fairfax); see also DX31 at 9 (population of Precinct 1065 

is nearly 70% Birmingham). Precinct 1125 also included Center Point neighbor-

hoods, adding to Center Point neighborhoods already districted in District 1 in the 

2013 benchmark plan. Compare PX132 at 20 (Pre-2020 Plan) with PX132 at 23 

(2021 Enacted Plan). These facts were undisputed at trial.  

226. As for alternative precincts that were adjacent to District 1 but not 

added to District 1 in the Enacted Plan, those alternative precincts would have in-

stead added Adamsville, Maytown, Town of Mulga, Pleasant Grove, and Hueytown 

neighborhoods to District 1, in lieu of Birmingham, or would have otherwise ex-

ceeded the Commission’s stated +/-1% population equality goal. See Tr.1 152:13-

156:20 (Fairfax); see also PX132 at 23. These facts were undisputed at trial. 

227. Also shown below (DD1), additional precincts moved into District 2 

(Precincts 2365 and 2350) included Birmingham neighborhoods. Tr.4 776:13-16 

(Barber); Tr.1 92:6-13, 94:10-13 (Fairfax). The remaining precincts moved into Dis-

trict 2 covered Bessemer and Homewood neighborhoods, adding to Bessemer and 
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Homewood neighborhoods already districted in District 2 in the 2013 benchmark 

plan. Compare PX132 at 18 (2013 benchmark plan), with PX132 at 24 (2021 En-

acted Plan). These facts were undisputed at trial.  

 

DD1. These facts were undisputed at trial. 

228. In both Districts 1 and 2, the Enacted Plan split some larger precincts. 

These split precincts show how Birmingham neighborhoods were moved into Dis-

tricts 1 and 2 while non-Birmingham neighborhoods stayed in the existing bench-

mark district. DX31 at 14, 25-26; Tr.1 90:17-25, 142:10-12 (Fairfax). For example, 

shown below, the Birmingham portion of the Dolomite Precinct (Precinct 1365) was 

moved into District 1, while the Pleasant Grove portion of that precinct remained in 

District 3:  
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PX132 at 238. Similarly, shown below, the Birmingham portion of the Ross Bridge 

Precinct (Precinct 2365) was moved into District 2, while the Hoover portion of that 

precinct remained in District 3:    
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PX132 at 236. These facts were undisputed at trial. 

229. Adding additional Birmingham neighborhoods to Districts 1 and 2—

long anchored by Birmingham, supra ¶¶126-29—is consistent with the minimal 

changes approach taken by the Commission in 2021. As Mr. Fairfax agreed, in a 

minimal changes plan, a redistricter might be looking to bring in more of a munici-

pality even if they cannot keep that municipality whole in the district. Tr.1 82:20-23 

(Fairfax). These facts were undisputed at trial.  

230. As Mr. Fairfax explained, even if a city cannot be contained entirely in 

one district, bringing large portions of that city into fewer districts is “common in 
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redistricting” and “something that map drawers try to do.” Tr.1 178:2-12 (Fairfax). 

This fact was undisputed at trial. 

231. Similarly, Dr. Barber’s analysis emphasized that looking only at the 

number of times a municipality is split doesn’t tell the full story. Tr.4 758:3-10 (Bar-

ber). He explained the importance of analyzing not just how many times a munici-

pality was split (e.g. the Enacted Plan splits Birmingham across 5 districts), but more 

specifically “how the population of that municipality is divided across the districts” 

(i.e., the Enacted Plan places nearly 95% of Birmingham’s population into Districts 

1 and 2 with only small portions of Birmingham are in Districts 3, 4, and 5). Tr.4 

758:3-10 (Barber). This fact was undisputed at trial. 

232. Mr. Stephenson elaborated that Commission districts do not always fol-

low municipal lines given the frequent annexations that change municipal bounda-

ries. Tr.3 681:21-682:2 (Stephenson). But in some areas, these municipal boundaries 

are incorporated into the precinct lines; consequently, districts in the course of fol-

lowing precinct lines will also follow municipal lines. Tr.3 682:7-11 (Stephenson). 

And he explained that while the Commission might not always follow municipal 

lines, that does not stop the Commission from considering the municipality as a 

community itself and placing large parts of those municipal communities together 

in districts. Tr.3 682:2-11 (Stephenson). Mr. Stephenson’s testimony was consistent 

with Mr. Fairfax’s and Dr. Barber’s testimony that, even when municipal lines 
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cannot be exactly followed or even when municipalities cannot be wholly contained 

within a district, it is still common in redistricting to keep large parts of that munic-

ipality in fewer districts. Tr.1 175:11-24 (Fairfax); Tr.4 758:6-16; 883:14-17 (Bar-

ber). These facts were undisputed at trial. 

233. As Dr. Barber explained, if Districts 1 and 2 are anchored in Birming-

ham, that will affect the resulting racial demographics of Districts 1 and 2. Because 

the demographics of Birmingham are predominantly Black, Districts 1 and 2 will 

inherit those demographics too. Tr.4 759:17-22 (Barber); see DX31 at 9. Dr. Barber 

explained that this was similar to what he saw firsthand in Michigan racial gerry-

mandering litigation, where the remedial districts in the Detroit area resulted in pre-

dominantly Black districts because of the existing demographics of Detroit. Tr.4 

760:8-18 (Barber). These facts were undisputed at trial.  

C. Politics of the Enacted Plan  

234. The high core retention of the Enacted Plan has a political explanation. 

Making minimal changes to the Enacted Plan was consistent with the fact that all 

five commissioners were functional incumbents who then sought re-election after 

redistricting. See Tr.3 670:17-17 (Mr. Stephenson discussing Commissioner Scales); 

689:21-22 (Mr. Stephenson discussing Commissioner Tyson); 697:20-22 and 

692:18-19 (Mr. Stephenson discussing Commissioner Stephens); 698:3-4 and 
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712:20-22 (Mr. Stephenson discussing Commissioner Knight); 725:15-17 (Mr. Ste-

phenson discussing Commissioner Ammons). These facts were undisputed at trial. 

235. As Dr. Barber explained, core retention is a common redistricting cri-

teria especially for functional incumbents. He explained that one of his discipline’s 

most “well-established empirical results is that legislators seek reelection and they’re 

very concerned about their capacity to win reelection.” Tr.4 757:3-12 (Barber). This 

fact was undisputed at trial. 

236. Mr. Cooper agreed that incumbent legislators have a legitimate interest 

in retaining constituents. Tr.2 327:18-23 (Cooper). 

237. Mr. Fairfax agreed that if incumbents are involved in redistricting and 

have plans to run again, their goal could be keeping districts looking relatively sim-

ilar. Tr.1 82:4-7 (Fairfax). As for incumbents who were successful but not overly 

successful, he agreed what “usually happens” is that the incumbent wants to shore 

up some political support in their district. Tr.1 82:8-11 (Fairfax). 

238. For a concrete example, Commissioner Tyson was first elected to the 

Commission in 2018 after a closely contested run-off election in the Democratic 

primary. She ran successfully in “the Bessemer area.” Tr.3 689:18-19 (Stephenson). 

During the 2021 redistricting, Commissioner Tyson kept the parts of Bessemer she 

already had in her existing district and added additional areas from two adjacent 

Bessemer precincts. Infra ¶¶335-352. These facts were undisputed at trial. 
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239. In addition to the commissioners’ discussion of their desire to keep their 

existing constituents at the November 2021 hearing, supra ¶¶210-214, commission-

ers also discussed party politics at the hearing.    

240. Before the Commission voted on the Enacted Plan, Commissioner 

Scales remarked on the politics of the proposed changes to her District 1. She stated 

that she was “tak[ing] in Center Point which is highly Democratic” as well as “Do-

lomite which is highly Democratic.” DX10 33:1-3. 

241. Commissioner Scales then compared areas to be added to Commis-

sioner Tyson’s District 2. She told the public to “ask yourself concerning Home-

wood, Ross Bridge, Lake Shore, is that a heavily populated Democratic area?” DX10 

33:4-5. Implicitly, Commissioner Scales was faulting Commissioner Tyson for add-

ing what she thought were Ross Bridge Republicans and other non-Democratic areas 

to District 2.  

242. After the Commission voted on the Enacted Plan, Commissioner Tyson 

responded to Commissioner Scales’s suggestion that the newly added areas to Dis-

trict 2 were Republican areas. She said, “[I]f you think I will draw myself into my 

demise you got to be crazy.” DX10 at 39:14, 39:21-22. She identified particular areas 

added to her district by describing their politics and, for some, their racial de-

mographics too. She said she added Rosedale, which she described as “a 99.2 percent 

Black community … and they all Democrats.” DX10 39:18-20. She said she added 
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“the other Democratic part of Homewood.” DX10 39:24; see also DX10 40:2-4 

(“All I did was got the other part of that box, which is 89 percent Democratic box.”). 

She agreed the portion of Ross Bridge in Commissioner Stephens’s district “is 99 

percent Republican” but she said she added “the Mountain View part … which is 89 

percent Democratic and black.” DX10 40:5-12. Similarly in Bessemer, she said she 

added areas that were “99 percent Democratic, 99 percent Black.” DX10 40:17-19.  

243. Commissioner Tyson’s response to Commissioner Scales’s political al-

legations was predominantly about politics, not race. She was defending changes to 

her district against Commissioner Scales’s accusation that they were overly Repub-

lican areas.  

244. While Commissioner Tyson referred to the racial demographics of a 

few particular areas, the actual racial demographics of areas added to District 2 are 

undisputed: the Enacted Plan added more white residents to District 2 than Black 

residents, and the largest precincts moved into District 2 by population were pre-

dominantly white precincts. DX42; Tr.1 71:23-25 (Fairfax); Tr.4 782:15-17 (Bar-

ber); compare PX132 at 35 (showing 26,890 white residents under the Pre-2020 

Plan) with PX132 at 104 (showing 33,196 white residents under the 2021 Enacted 

Plan). 

245. After the Commission’s adoption of the Enacted Plan, all Commission-

ers successfully ran for re-election. General Election Results 2022 Summary Report, 
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Jefferson County Probate Court, https://perma.cc/6V7Y-AQXR; Tr.3 670:9-17, 

689:21-22 (Stephenson). This fact was undisputed at trial. 

246. The Commission retained its political makeup, composed of 3 Repub-

lican commissioners and 2 Democratic commissioners. Tr.3 697:20-698:2 (Stephen-

son); General Election Results 2022 Summary Report, Jefferson County Probate 

Court, https://perma.cc/6V7Y-AQXR. These facts were undisputed at trial. 

D. Resulting racial demographics of the Enacted Plan  

247. Given the minimal changes to the Enacted Plan, the resulting racial de-

mographics of the Enacted Plan did not materially differ from the racial de-

mographics of the benchmark districts just before redistricting.  

248. The demographic shifts in the districts from the 2013 benchmark plan 

to the 2021 Enacted Plan are produced below and are undisputed:  

 
2013 BVAP 

(Benchmark) 
2020 BVAP 

(Pre-Redistricting) 
2021 BVAP 

(Enacted Plan) 

District 1 73.2% 76.4% 76.3% 

District 2 71.3% 66.7% 64.1% 

District 3 21.7% 28.6% 25.8% 

District 4 22.4% 29.5% 25.7% 

District 5 11.0% 14.1% 14.0% 

DX31 at 10, 22, 31, 34, 37.  

249. In short, the BVAP of District 1 increased between 2013 and 2020 due 

to demographic changes, not redistricting, and then decreased slightly as a result of 

changes made in the Enacted Plan. The BVAP of District 2 decreased between 2013 
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and 2020, and then decreased even more as a result of changes made in the Enacted 

Plan. The BVAP of Districts 3, 4, and 5 increased between 2013 and 2020, and then 

decreased some as a result of changes made in the Enacted Plan, necessary to bring 

those overpopulated districts within +/-1% of the ideal district population; neverthe-

less, Districts 3, 4, and 5 today have a greater Black population than when last drawn 

in 2013. Supra ¶¶160-166, 248.  

250. Shown below, more Black residents were moved into and out of Dis-

tricts 1, 3, and 4. And more white residents were moved into and out of Districts 2 

and 5.  

 

DX42. 
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251. While Plaintiffs’ expert, Mr. Fairfax, criticized that the white popula-

tion percentage increased slightly in Districts 3, 4, and 5 (e.g. PX131 at 23, figure 

2), the white population percentage actually increased in all districts, when compar-

ing racial demographics just before and just after redistricting:  

 

DX43. 

VII. District-By-District Changes to the Enacted Plan  

A. District 1  

252. At the time of redistricting, Commissioner Lashunda Scales repre-

sented District 1. Tr.3 670:7-8 (Stephenson). 
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253. Prior to serving on the Jefferson County Commission, Commissioner 

Scales served on the Birmingham City Council. Tr.3 670:18-20 (Stephenson). 

254. Commissioner Scales was first elected to the Commission in 2018 after 

beating an incumbent commissioner in a runoff election for the Democratic primary. 

Tr.3 670:9-15 (Stephenson). 

255. Commissioner Scales successfully ran for reelection in 2022 after re-

districting. Tr.3 670:16-17 (Stephenson).  

256. The 2020 Census showed that District 1 was underpopulated by about 

12,000 people simply due to changes in population unrelated to redistricting. DX5 

at 7; DX31 at 10; Tr.4 764:14-17 (Barber); Tr.1 26:10-12 (Fairfax); Tr.3 672:9-13 

(Stephenson). 

257. The 2020 Census also showed that the BVAP of District 1 increased 

from 73.2% to 76.4% between 2013 and 2020 simply due to changes in population 

unrelated to redistricting. Supra ¶248; DX31 at 10; Tr.4 764:6-8 (Barber).   

258. Shown below, to re-populate District 1, the Enacted Plan added two 

precincts from District 4 to the northeast side of District 1 and two precincts from 

District 3 to the westside of District 1. Tr.3 672:6-13 (Stephenson). 

259. Also shown below, an area with fewer than 100 people was also re-

moved from District 1 after the Board of Registrars received complaints about the 

drive-time to the existing precinct. DX31 at 12-13. This fact was not disputed at trial, 
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nor was it even mentioned by Plaintiffs’ experts or presented as a basis for racial 

predominance.      

 

DX31 at 11, figure 2. 

260. Each of the added precincts was adjacent to District 1, consistent with 

the minimal changes made in the Enacted Plan. Tr.4 765:10-12 (Barber). This fact 

was not disputed at trial.  

261. Each of the added precincts contained Birmingham neighborhoods, 

consistent with Birmingham anchoring Districts 1 and 2. Tr.4 767:7-8 (Barber); Tr.1 

115:11-21, 116:13-16, 117:19-22 (Fairfax). This fact was not disputed at trial.  
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262. Together, the added precincts re-populated District 1 to +/-1% ideal 

population, consistent with the Commission’s stated population equality goal. DX5 

at 9-10. Because the population of precincts vary—ranging from about 1,000 to more 

than 8,000 people in areas adjacent to District 1 (DX31 at 15-16, figures 4 & 5)—

not every combination of precincts would have equalized District 1’s population to 

that degree. Tr.4 766:3-19 (Barber). This fact was not disputed at trial. See, e.g., Tr.1 

154:15-155:1 (Fairfax) (agreeing the BVAP of precincts on the western side of Dis-

trict 1 was similar but with “different population,” such that if the other precinct 

were selected that would have exceeded the Commission’s +/-1% population equal-

ity goal).  

263. As a result of these redistricting changes, the BVAP of District 1 de-

creased slightly to 76.3%. DX31 at 10; PX131 at 18, tables 4 &5. This fact was 

undisputed at trial.  

i. Precincts 1125 and 1065 

264. The Enacted Plan added two precincts containing Birmingham and 

Center Point neighborhoods (Precincts 1125 & 1065) to the northeast side of District 

1. DX31 at 16 (figure below); Tr.4 768:19-20 (Barber); Tr.3 673:4-10 (Stephenson). 

These facts were undisputed at trial.  
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DX31 at 16, figure 5.  

265. Precinct 1125 (Center Point Senior Center) has a population of 6,247, 

a BVAP of 77.4%, and contains both Birmingham and Center Point neighborhoods, 

adding to Birmingham and Center Point neighborhoods already districted in District 

1 in the benchmark plan. DX31 at 16, figure 5; Tr.4 790:23-25, 773:15-20 (Barber); 

Tr.3 673:16-19, 675:8-12 (Stephenson). These facts were undisputed at trial.  

266. There are census blocks of varying racial demographics within Precinct 

1125’s boundaries, included in District 1, and beyond Precinct 1125’s boundaries, 

which remained in District 4. See PX132 at 234; Tr.1 137:1-138:18 (Fairfax).  
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267. Immediately to the west of Precinct 1125 and contiguous to the bench-

mark District 1, the Enacted Plan also added Precinct 1065 (Center Point Commu-

nity Center). Precinct 1065 has a population of 3,105, a BVAP of 83.6%, and con-

tains mostly Birmingham and some Center Point neighborhoods. DX31 at 16, figure 

5; see Tr.1 119:11-15 (Fairfax); Tr.3 673:16-19 (Stephenson); Tr.4 769:6-14 (Bar-

ber). These facts were undisputed at trial.  

268. Precinct 1065 is one of the split precincts in the Enacted Plan, separated 

from Precinct 4060 as part of the 2021 redistricting. Tr.3 674:19-23 (Stephenson). 

This fact was undisputed at trial.  

269. Shown below, Precinct 1065 is a predominantly Birmingham precinct. 

The Birmingham neighborhoods (in blue) in Precinct 1065 make up nearly 70% of 

the precinct’s population. DX31 at 16-17. This fact was undisputed at trial.  
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PX132 at 232.  

270. Birmingham neighborhoods added to District 1 in both Precincts 1125 

and 1065 overlap with Commissioner Scales’s former City Council District 1 and 

are near where Commissioner Scales herself lives. See Tr.3 670:18- 671:5 (Stephen-

son); Tr.4 770:5-9 (Barber); Tr.1 121:24-122:7 (Fairfax). These facts were undis-

puted at trial. 
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DX56 (first identified as DD2, Tr.1 122:19-24, and later admitted as an exhibit, Tr.3 

681:7-14).  

271. Shown above, the purple area overlaying Precincts 1065 and 1125—

both added to District 1 in the Enacted Plan—were areas that Commissioner Scales 

previously represented on the Birmingham City Council. Tr.3 680:7-10 (Stephen-

son); see also Tr.1 121:24-122:7 (Fairfax). This fact was undisputed at trial.  

272. Political science research shows that legislators “might jump from one 

body to another” and “run for higher office in the same areas that have overlapping 

constituents.” Tr.4 770:10-23, 772:13-19 (Barber). This allows them to “keep the 

constituents they have built relationships with because that’s going to help them win 

reelection.” Tr.4 770:16-18 (Barber). This fact was undisputed at trial. 

273. As for the parts of Birmingham that remained in District 4 to the west 

of Precinct 1065’s boundaries, there is no dispute that the areas immediately to west 
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of the new District 1 line have little to no residential population and, beyond that, 

adding those areas to District 1 would require crossing the Pinson Valley Parkway, 

which is a “major thoroughfare” and thus a natural redistricting boundary. Tr.1 

132:10-13, 133:16-17 (Fairfax); Tr.3 677:11-22, 680:20-681:6 (Stephenson). These 

facts were not disputed at trial. 

274. As for the remaining parts of Birmingham that remain in District 4 to 

the northeast of Precinct 1065’s boundaries, there is no dispute that those areas con-

tain high concentrations of Black residents, circled below:  

 

PX132 at 233-34.  

275. That the Enacted Plan leaves those additional northeast Birmingham 

neighborhoods in District 4 is contrary to Plaintiffs’ theory that Precinct 1065 was 
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split along racial lines. Precinct 1065 is better explained by the addition of most 

closely adjacent Birmingham neighborhoods to District 1 until the Commission’s 

population equality goals were met. See Tr.3 677:6-10 (Stephenson). 

276. Within the boundaries of Precinct 1065 and beyond those boundaries, 

there are census blocks with varying racial demographics dispersed throughout Dis-

trict 1. Tr.1 137:24-138:8 (Fairfax). This fact was undisputed at trial.  

277. Precinct 1065’s remaining population is mostly Center Point residents, 

thereby adding to the parts of Center Point already included in District 1 in the 

benchmark plan. E.g., Tr.3 675:8-12 (Stephenson); e.g., Tr.1 136:17-19 (Fairfax). 

This fact was undisputed at trial.  

278. Precinct 4060 is very large, both in terms of voting population and ge-

ographic size. Its southern boundary contains parcels of Birmingham and, as it goes 

north, Precinct 4060 becomes very rural before reaching the city of Pinson. Tr.3 

675:23-676:3 (Stephenson). 

279. Adding all of Precinct 4060 to District 1 would also have added more 

than 8,100 people, compared to 3,100 contained in the newly created Precinct 1065. 

DX31 at 15, figure 5. The Commission thus could not have added the entire precinct 

without removing population from other added areas. DX31 at 16; Tr.1 141:1-6 

(Fairfax); Tr.3 677:6-10 (Stephenson); see also Tr.4 769:6-14 (Barber) (describing 
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how the separation was consistent with redistricting criteria). This fact was undis-

puted at trial.  

280. Adding all of Precinct 4060 to District 1 would also have added por-

tions of Pinson to District 1—splitting it between Districts 1 and 4—even though 

Pinson was entirely contained in District 4 in the benchmark plan, PX132 at 20, and 

has never been in District 1. Tr.3 678:2-3 (Stephenson). This fact was undisputed at 

trial. 

281. Plaintiffs’ only remaining evidence that race predominated in the addi-

tion of Precincts 1065 and 1125 to District 1 is the “resulting racial demographics of 

the areas moved in and out.” Tr.1 133:13-15 (Fairfax). Mr. Fairfax testified, for ex-

ample, that the Commission could have lawfully split Precinct 1065 had the precinct 

split resulted in areas included in District 1 with greater white population than the 

areas that remained in District 4. Tr.1 135:5-24. Mr. Cooper similarly testified that 

District 1’s northeast growth was “tracking and chasing black voters” based only on 

a cursory visual comparison of changing racial demographics between 1990 and 

2020. Tr.1 264:25-265:6 (Cooper). Discussed in the Conclusions of Law, these anal-

yses based only on resulting racial demographics are not sufficient to show racial 

predominance. 
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ii. Precincts 1365 and 1285 

282. Precinct 1365 (Dolomite West Field City Community Center) and Pre-

cinct 1285 (Minor Fire Station) were added to the westside of District 1 from over-

populated District 3. DX2; Tr.3 682:17-21 (Stephenson). This fact was undisputed 

at trial. 

 

DX31 at 15, figure 4.  

283. Precinct 1365 has a population of 1,130 people and a BVAP of 86%, 

so adding it “slightly increase[d] the BVAP of District 1.” Tr.4 776:10-11 (Barber); 

Tr.1 36:7-12 (Fairfax); DX31 at 15, figure 4. This fact was undisputed at trial. 
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284. Precinct 1365 is almost entirely Birmingham population. Tr.4 776:13-

14 (Barber); Tr.1 143:22-24 (Fairfax); Tr.3 687:11-14 (Stephenson). This fact was 

undisputed at trial. 

285. Shown below, Precinct 1365 was a split precinct in the Enacted Plan, 

separated from Precinct 3035 as part of the 2021 redistricting. Tr.1 144:6-11 (Fair-

fax); see DX31 at 15, figure 4. This fact was undisputed at trial.  

286. The line separating Precinct 1365 from Precinct 3035—and thus Dis-

trict 1 from District 3—mostly followed Birmingham municipal lines. PX132 at 238. 

This change caused additional Birmingham neighborhoods to come within the 

boundaries of District 1 while Pleasant Grove and other municipal neighborhoods 

remained in District 3—an alternative explanation for Precinct 1365’s movement 

into District 1. Tr.1 143:7-10, 158:1-5 (Fairfax); Tr.4 776:13-16 (Barber); Tr.1 

143:25-144:5 (Fairfax) (“Q: Can you rule out that the addition of this portion of the 

Dolomite precinct is explainable by Birmingham’s municipal lines? A: It can’t be 

ruled out.”). These facts were undisputed at trial.  
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PX132 at 238.  

287. Adding all of Precinct 3035 also would have made District 1 less com-

pact and added an additional 4,684 people—other alternative explanations for the 

precinct split. DX31 at 15, figure 4; Tr.1 144:9-11, 14-16 (Fairfax) (“Q: So you can’t 

rule out th[at] compactness was also an explanation for the addition of this precinct, 

right? A: Compactness would have been one of the reasons to split that VTD.”). 

288. Precinct 1285 (Minor Fire Station) was also added to District 1 from 

District 3. DX31 at 15, figure 4; Tr.4 774:14-22 (Barber). Precinct 1285 has a pop-

ulation of 2,262 people, a BVAP of 50.8%, and includes some Birmingham neigh-

borhoods, as well as Edgewater and McDonald Chapel. DX31 at 15, figure 4; PX132 
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at 23; Tr.3 687:24-25 (Stephenson). Because Precinct 1285’s BVAP was less than 

the BVAP of District 1 in the benchmark plan, Precinct 1285’s addition had the ef-

fect of “slightly decreas[ing] the overall BVAP of District 1.” Tr.4 774:24-25 (Bar-

ber); Tr.1 146:8-14 (Fairfax). These facts were undisputed at trial. 

289. Commissioner Scales attends Faith Chapel for church, which is located 

in Precinct 1160. Tr.3 671:24-672:5 (Stephenson); see also “Biography – Commis-

sioner Lashunda Scales,” https://perma.cc/EGF2-PH5U.2 Precinct 1160 is adjacent 

to Precinct 1285. DX31 at 15, figure 4 (shown above). These facts were undisputed 

at trial. 

290. Mr. Fairfax suggested that instead of adding Precinct 1365 on the 

westside of District 1, the Commission could (or should) have added other precincts 

also adjacent to the westside of District 1 given the lower BVAP of those precincts. 

PX133 ¶¶21-22; see DX31 at 15, figure 4 (replicated below).  

                                            
2 The Court “may take judicial notice of government websites.” Lamonte v. City of Hampton, 

Georgia, 576 F. Supp. 3d 1314, 1327 n.12 (N.D. Ga. 2021) (judicially noticing government website 

indicating mayor’s church affiliation); see also R.S.B. Ventures, Inc. v. F.D.I.C., 514 F. App'x 853, 

856 n.2 (11th Cir. 2013) (judicially noticing information on FDIC website). 
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DX31 at 15, figure 4.  

291. It is undisputed that these alternative precincts (shown above) do not 

contain Birmingham neighborhoods or would otherwise well exceed the population 

of Precincts 1365 and 1285 combined.  

• Precinct 3120 is an Adamsville precinct containing no Birmingham 

neighborhoods. Tr.1 152:16-23 (Fairfax); PX132 at 23. Precinct 3120 

contained greater population than Precincts 1365 and 1285 combined, 

meaning it would exceed the Commission’s population equality goal if 

chosen as an alternative. Tr.1 153:2-11 (Fairfax). 

• Precinct 3290 is a Mulga precinct containing no Birmingham neighbor-

hoods. Tr.1 153:22-154:2 (Fairfax); PX132 at 23. No part of Mulga was 

in District 1 in the benchmark plan and no part of the town of Mulga is 

in District 1 in the Enacted Plan. Tr.3 689:4-5 (Stephenson).  
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• Precinct 3030 is a Pleasant Grove precinct and would add mostly Pleas-

ant Grove neighborhoods. PX132 at 23; Tr.1 154:3-14 (Fairfax). Pre-

cinct 3030 contained greater population than Precincts 1365 and 1285 

combined, meaning it would exceed the Commission’s population 

equality goal if chosen as an alternative. Tr.1 154:19-155:1 (Fairfax).  

• Precinct 3035 is a Pleasant Grove Precinct and, given its population, 

would also exceed the Commission’s population equality goal. PX132 

at 23; Tr.1 154:19-155:1, 155:18-22 (Fairfax). The addition of Precinct 

3035 would also have made District 1 less compact. Tr.1 144:6-10 

(Fairfax). 

• Precinct 3050 is a Hueytown Precinct and would have added Hueytown 

neighborhoods to District 1, not Birmingham. Tr.1 156:7-9 (Fairfax); 

PX132 at 23. Precinct 3050, with nearly 9,000 people, was multiple 

times the population of Precincts 1365 and 1285 combined, meaning it 

would exceed the Commission’s population equality goal if chosen as 

an alternative. Tr.1 156:10-15 (Fairfax). 

292. Dr. Barber also examined these alternative precincts. He agreed with 

Mr. Fairfax that adding other precincts would “decrease the amount of Birmingham 

in District 1” given the presence of other municipalities like Pleasant Grove and 

Hueytown. Tr.4 778:10-11 (Barber). 

293. He further testified that including these alternative precincts would 

have decreased the BVAP of District 1 by only “a few percentage points,” from 

around “76 percent to around 73 percent.” Tr.4 777:8-21 (Barber). He explained that 

any adjacent precincts would not “move the district’s demographic composition that 

significantly” so long as the core of District 1 was retained in the Enacted Plan. Tr.4 

777:19-778:7 (Barber).   
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294. Dr. Barber also explained that adding these alternative precincts would 

have also precluded the Commission from adding the northeast precincts overlap-

ping with Commissioner Scales’s former city council district to District 1, lest the 

Commission exceed its +/-1% population equality goal. Tr.4 777:2-6 (Barber).  

* 

295. Core retention and the inclusion of Birmingham neighborhoods—in-

cluding those near Commissioner Scales’s residence, those previously represented 

by Commissioner Scales on the City Council, and those nearby Commissioner 

Scales’s church community—provide alternative explanations for the resulting ra-

cial demographics of District 1.   

296. Additional expert testimony confirms, rather than contradicts, that find-

ing.  

297. Comparing District 1 to Simulation Set 5, which mirrors the core reten-

tion of the Enacted Plan, District 1 is not an outlier. Nearly 10% of race-neutral, 

computer-drawn simulations would produce a district with a higher BVAP than En-

acted Plan District 1. PX 30 at 19, table 2; Tr.3 633:14-17 (McCartan).   

298. And while Dr. Liu concluded that there was a correlation, albeit a very 

small one, between a precinct’s BVAP and its inclusion in District 1, Dr. Liu’s ob-

servation about correlation is not an observation about causation. Tr.2 417:15-18 

(Liu); PX26 at 3. As Dr. Barber’s and Mr. Fairfax’s testimony showed, the inclusion 

Case 2:23-cv-00443-MHH     Document 177     Filed 02/03/25     Page 90 of 163

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 87 

of Birmingham neighborhoods over other cities and municipalities can just as well 

explain the changes to District 1. Supra ¶¶229, 261.  

299. The correlation is also too small to be probative and ignores alternative 

explanations. By introducing a single interactive variable, Dr. Liu blinded himself 

to other interactions, including precincts’ varying population sizes. Tr.2 424:1-18.  

300. For a concrete example of how little Dr. Liu’s analysis showed, con-

sider the application of Dr. Liu’s analysis to the western side of District 1 (shown 

below). Dr. Liu’s analysis is that Precinct 1285 (50.8% BVAP) is 0.21% more likely 

to be moved into District 1 than Precinct 3030 (50.1% BVAP). Tr.2 421:15-422:22 

(Liu). He didn’t consider the substantial difference in the population sizes of those 

precincts as an alternative explanation for why Precinct 1285 was chosen over Pre-

cinct 3030. Tr.2 424:11-18 (Liu). He instead zeroed in on small racial differences, 

concluding that the “percent BVAP played a significant role in determining whether 

or not an adjacent precinct to the old CD-1 was moved into CD-1 in the enacted 

plan.” PX26 at 4 (emphasis added). 
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DX31 at 15, figure 4. 

B. District 2 

301. At the time of redistricting, Commissioner Sheila Tyson represented 

District 2. Tr.3 689:10-11 (Stephenson). 

302. Prior to serving on the Jefferson County Commission, Commissioner 

Tyson also served on the Birmingham City Council. Tr.3 689:23-25 (Stephenson) 

303. Commissioner Tyson was first elected to the Commission in 2018 after 

narrowly beating an incumbent commissioner in a Democratic primary runoff elec-

tion. Tr.3 689:13-17 (Stephenson).  
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304. Commissioner Tyson “outperformed the incumbent” in the Bessemer 

area during the runoff election, among others. Tr.3 689:18-20 (Stephenson). This 

fact was undisputed at trial.  

305. Commissioner Tyson successfully ran for reelection in 2022 after re-

districting. Tr.3 689:21-22 (Stephenson). This fact was undisputed at trial.  

306. The 2020 Census showed that District 2 was underpopulated by about 

13,500 people. DX 5 at 6-7; Tr.4 782:8-9 (Barber); DX31 at 22; Tr.1 26:13-14 (Fair-

fax); see also Tr.2 308:20-23 (Cooper) (agreeing overall population in District 2 has 

decreased over time). This fact was undisputed at trial.  

307. The 2020 Census also showed that the BVAP of District 2 had declined 

from 71.3% to 66.7% between 2013 and 2020 simply due to changes in population 

unrelated to redistricting. Supra ¶¶166, 248; DX31 at 22; Tr.4 782:1-6 (Barber). 

District 2 was the only district of all five districts during this period to see a decrease 

in BVAP. DX31. Compare DX31 at 22 with DX31 at 10, 31, 34, 37. These facts 

were undisputed at trial.  

308. To re-populate District 2, the Enacted Plan added three precincts from 

Districts 3 and three precincts from District 5 to District 2. Tr.3 690:10-11 (Stephen-

son). This fact was undisputed at trial.  
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DX31 at 23, figure 8.  

309. Following the addition of these six precincts, the BVAP in District 2 

declined further to 64.1%. DX31 at 22; Tr.2 308:5-8 (Cooper); Tr.1 86:8-16 (Fair-

fax); Tr.4 782:1-6, 10-14 (Barber). This fact was undisputed at trial.  

310. The majority of residents moved into District 2 were white. Tr.1 66:15-

17, 71:23-25 (Fairfax); Tr.4 782:15-17 (Barber); DX42 (figure below).  
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DX42.  

311. Based on these facts—the movement of more white residents into Dis-

trict 2 and its declining BVAP—Mr. Fairfax conceded that it was hard for him to 

conclude that race predominated in District 2. Tr.1 84:1-3 (Fairfax). Looking at Dis-

trict 2 “alone,” he could not say that race predominated. Tr.1 84:9-11 (Fairfax). He 

could not “see demographic shifts in District 2 that evidence racial predomination.” 

Tr.1 84:15-17 (Fairfax). 

312. Similarly, even applying Dr. Liu’s regression analysis, Dr. Liu’s anal-

ysis would have shown that there is no statistically significant relationship between 
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race and precincts adjacent to District 2 that were moved into District 2. Tr.4 783:19-

23 (Barber); DX32 at 5, table 2. This fact was undisputed at trial.  

313. Tellingly, Dr. Liu did not run that regression analysis for District 2 even 

though he testified it only took him “2 minutes” to run the same regression for Dis-

trict 1. Tr.2 426:5-6 (Liu).  

i. Precinct 2350 

314. The Enacted Plan reunited Precinct 2350 (Oxmoor Valley Community 

Center) by placing it all in District 2. Prior to the 2021 redistricting, part of the Ox-

moor Valley precinct was in District 2 and part was in District 5. DX31 at 27; Tr.3 

695:9-16 (Stephenson); Tr.4 784:13-23 (Barber). These facts were undisputed at 

trial.  

315. The portion of the Oxmoor Valley Precinct moved into District 2 had a 

BVAP of 39.3% (DX31 at 27), which had the effect of decreasing the BVAP of 

District 2 overall. Tr.4 784:21-23 (Barber); see Tr.1 94:6-9 (Fairfax). These facts 

were undisputed at trial. 

316. The added portion of the Oxmoor Valley Precinct also added more of 

the City of Birmingham to District 2. Tr.1 94:10-13 (Fairfax); see PX132 at 23. This 

fact was undisputed at trial.  

317. None of Plaintiffs’ experts contended that reuniting the Oxmoor Valley 

precinct is evidence of racial predominance. See, e.g., Tr.1 95:7-10 (Fairfax) (“Q: 
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The reunification of the Oxmoor Valley precinct[,] you don’t think that’s evidence 

of racial predominance in the enacted plan, do you? A: No.”).    

318. Reuniting split precincts is a common redistricting priority and helps 

with election administration—an alternative explanation for the movement of Pre-

cinct 2350. Tr.4 784:24-785:5 (Barber); see also Tr.1 95:2-6 (Fairfax) (“Q. But ab-

sent some countervailing reason, like attaining population equality, would you agree 

it’s better to keep precincts whole in a redistricting plan than split them in a redis-

tricting plan? A. Generally, yes.”). 

319. Plaintiffs do not appear to seriously contest that the addition of this ma-

jority-white precinct in District 2 is evidence of racial gerrymandering.   

ii. Precincts 2095 and 2450 

320. Precinct 2095 (Homewood Community Center) and Precinct 2450 (Af-

ton Lee Community Center) were also added to District 2 from District 5. DX31 at 

27 & figure 11; Tr.3 696:15-19 (Stephenson). This fact was undisputed at trial. 
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DX31 at 27, figure 11.  

321. Homewood is geographically large. Tr.3 697:4-7 (Barber). It stretches 

from the Oxmoor Valley into south central Jefferson County and then goes down 

Highway 280. Tr.3 697:5-7 (Stephenson). Portions of Homewood were in Districts 

2 and 5 in the 2013 benchmark plan, and portions of Homewood remain in Districts 

2 and 5 in the Enacted Plan. PX132 at 18; DX 31 at 9, table 3. These facts were 

undisputed at trial. 

322. Precinct 2095 is a Homewood precinct with a population of 3,808 and 

a BVAP of 13.9%. DX31 at 27, figure 11. It is “largely residential.” Tr.3 696:21 

(Stephenson). These facts were undisputed at trial.  
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323. Precinct 2450 is another Homewood precinct with a population of only 

335 and a BVAP of 59.2%. DX31 at 27, figure 11. These facts were undisputed at 

trial.  

324. Together, the addition of these precincts had the effect of decreasing 

the BVAP of District 2. Tr.4 785:13-15 (Barber); Tr.1 101:8-11 (Fairfax); DX31 at 

27, figure 11 (shown below). That is especially so when considering that Precinct 

2905 (Homewood Community Center), with a BVAP of only 13.9%, was the largest 

precinct added to District 2 with its nearly 4,000-person population. See DX31 at 24, 

27, figures 9 & 11. These facts were undisputed at trial.  

325. None of Plaintiffs’ experts asserted that the addition of Precinct 2095 

is evidence of racial predominance. See, e.g., Tr.1 96:5-8 (Fairfax) (“Q: Similar to 

Oxmoor Valley, you don’t believe the addition of this predominantly white precinct 

is evidence of racial predominance in District 2, right A: That is correct.”).  

326. Plaintiffs’ experts’ only remaining evidence that race predominated in 

the selection of these Homewood precincts is that the 335-person Precinct 2450 

moved into District 2 was a “majority-black precinct.” Tr.1 100:16-17 (Fairfax). But 

Mr. Fairfax agreed—and no other expert disputed—that this 335-person precinct had 

only a small impact on District 2 and that impact was decreasing District 2’s BVAP. 

Tr.1 99:5-14 (Fairfax); see DX31 at 28. 
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iii. Precinct 2365 

327. Precinct 2365 (Ross Bridge Welcome Center) was moved from District 

3 into District 2. Tr.3 693:23-694:2 (Stephenson). This fact was undisputed at trial. 

 

DX31 at 24, figure 9.  

328. Precinct 2365 has a population of 2,070 people, a BVAP of 50.6%, and 

covers mostly Birmingham. DX31 at 24, figure 9; PX132 at 23; Tr.3 694:15-16 (Ste-

phenson). These facts were undisputed at trial. 

329. Because its 50.6% BVAP was less than the BVAP of benchmark Dis-

trict 2, the addition of Precinct 2365 had the effect of decreasing District 2’s BVAP 

in the Enacted Plan. Tr.4 786:13-15 (Barber). This fact was undisputed at trial. 
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330. Precinct 2365 was one of the split precincts in the Enacted Plan, sepa-

rated from Precinct 3160 as part of the 2021 redistricting. DX18; Tr.3 693:23-694:2 

(Stephenson). This fact was undisputed at trial.  

331. The boundary of Precinct 2365 follows “closely along municipal lines.” 

Tr.4 786:21-23 (Barber); Tr.1 92:23-25, 157:22-25 (Fairfax); PX132 at 236. This 

fact was undisputed at trial.  

332. Shown below, the change adds more of Birmingham portions to District 

2 while leaving Hoover and other areas in District 3. Tr.4 787:7-12 (Barber); Tr.3 

694:15-19 (Stephenson); see also Tr.1 93:1-4 (Fairfax). This fact was undisputed at 

trial. 

 

PX132 at 236.  
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333. The new boundary also closely follows Shannon Road, which is “a ma-

jor road through the Oxmoor Valley.” Tr.3 693:24-694:11 (Stephenson). This fact 

was undisputed at trial. 

334. That Precinct 2365 adds more of Birmingham to District 2, that it 

mostly follows Birmingham municipal lines, and that it closely follows a major road-

way all are alternative explanations for the precinct split and the expansion of Dis-

trict 2 more broadly. These facts were not disputed at trial. See, e.g., Tr.1 92:1-5 

(Fairfax) (“There could be some alternative explanation as following municipal 

boundaries as you see in the map to the right now [PX132 at 236]. But nonetheless 

it was split along racial lines. It still was a piece of that evidence.”).  

iv. Precincts 2245 and 2215 

335. Precinct 2245 (Bessemer Civic Center) and Precinct 2215 (Grant Street 

Baptist Church) were moved from District 3 to District 2. Tr.3 691:3-7, 692:21-25 

(Stephenson); DX31 at 24, figure 9. These facts were undisputed at trial.   

336. Precinct 2245 has a population of 2,525 people, a BVAP of 79.4%, and 

covers Bessemer. DX31 at 23-24; Tr.3 691:15-19 (Stephenson). This fact was un-

disputed at trial.  

337. Adding Precinct 2245 adds more of Bessemer to District 2. Part of Bes-

semer has been in District 2 since the single-member districts were created. PX103 

at 4; accord Tr.3 691:20-21 (Stephenson) (testifying that parts of Bessemer have 
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been part of District 2 for as long as Mr. Stephenson has been at the Board of Reg-

istrars). 

 

DX31 at 24, figure 9. 

338. Noted above, District 2’s Commissioner Tyson won her seat following 

a primary runoff against the previous incumbent. Tr.3 689:13-17 (Stephenson). She 

outperformed that incumbent in Bessemer areas previously in District 2. Tr.3 

689:18-20 (Stephenson). Plaintiffs’ experts agreed that incumbents generally like to 

keep their districts looking relatively similar and shore up political support for when 

they run again. Tr.1 82:4-11 (Fairfax); Tr.2 328:1-5 (Cooper). The addition of some 

Bessemer precincts to Commissioner Tyson’s district is consistent with this 
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observation. But because Commissioner Stephens also lives in south Bessemer, add-

ing all of Bessemer to District 2 would have drawn him out of his district. Tr.3 

725:21-23 (Stephenson).  

339. Precinct 2245 is one of the split precincts in the Enacted Plan, separated 

from Precinct 3060 as part of the 2021 redistricting; Tr.3 691:12-14 (Stephenson). 

DX18. This fact was undisputed at trial. 

340. The new western boundary of Precinct 2245 follows several major 

roadways including parts of I-59 and the Bessemer Super Highway. Tr.3 691:24-

692:3 (Stephenson). This fact was undisputed at trial.  

341. The Bessemer Civic Center precinct is one of the largest precincts in 

Jefferson County, both in terms of number of voters and its geographic size. Tr.3 

691:9-11 (Stephenson). This fact was undisputed at trial.  

342. The remainder of the Bessemer Civic Center Precinct that was not in-

cluded in District 2 is “pretty big geographically” and has a large population exceed-

ing 6,000 people. Tr.4 788:18-789:10 (Barber); Tr.1 105:17-23 (Fairfax); Tr.3 

691:8-11 (Stephenson); see PX132 at 239. Mr. Fairfax testified it was one of the 

largest precincts he looked at, and he conceded that adding the entire precinct would 

have increased the BVAP regardless. Tr.1 105:21-23 (Fairfax). Dr. Barber further 

explained that adding this remaining part of Bessemer Civic Center would have 
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extended District 2 “quite far geographically into the southwest of the county.” Tr.4 

789:3-10 (Barber). These facts were undisputed at trial. 

343. The division of the Bessemer Civic Center Precinct between Districts 2 

and 3 thus created a more compact District 2 than if the whole precinct had been 

included. Tr.1 112:6-10 (Fairfax). This fact was undisputed at trial. 

344. The portion of the Bessemer Civic Center Precinct added to District 2 

is also different in terms of community than the portion that remained in District 3. 

Precinct 2245, added to District 2, is “heavily residential.” Tr.3 692:6 (Stephenson). 

The portion remaining in District 3 is less population dense and gets “more rural 

pretty quickly” as one moves “south on Bessemer Super Highway.” Tr.3 692:15-17 

(Stephenson). These facts were undisputed at trial. 

345. Nor do racial differences between the two parts of the Bessemer pre-

cinct explain the split. The whole precinct is predominantly Black. PX132 at 239. 

The portion added to District 2 is 80% Black, while the portion remaining in District 

3 is 70% Black. Id. Whether included in whole or in part, this Bessemer precinct 

would have the effect of increasing the Black population in District 2. Tr.1 106:21-

24 (Fairfax). These facts were undisputed at trial. 

346. And while Mr. Fairfax opined that this small difference in “racial per-

centage” between the part that remained in District 3 and the part that moved into 

District 2 was evidence of racial predominance, Tr.1 112:13-20 (Fairfax), Mr. 
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Fairfax did not dispute that there are census blocks with varying racial concentra-

tions both inside and outside Precinct 2245. PX117 at 13 (figure below); PX115 at 

16. This includes predominantly white census blocks that were moved into District 

2 and predominantly Black census blocks that remained in District 3. Tr.1 110:21-

111:8 (Fairfax). 

 

PX117 at 13.  

347. Nor did Mr. Fairfax consider whether the area moved had significant 

population or was rural, suburban, or urban. Tr.1 112:13-20 (Fairfax). See supra 

¶344. 
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348. Precinct 2215 (Grant Street Baptist Church) was also moved from Dis-

trict 3 to District 2. Tr.3 691:3-7 (Stephenson).   

349. Plaintiffs do not appear to seriously contest that the addition of this pre-

cinct in District 2 is evidence of racial gerrymandering.   

350. Precinct 2215 is a majority-white precinct and had the effect of decreas-

ing the BVAP of District 2. Tr.4 789:13-17 (Barber); Tr.1 103:14-19 (Fairfax).  

351. Within Grant Street Baptist Church are a variety of census blocks re-

flecting a “diverse” population. Tr.1 105:3-8 (Fairfax); PX117 at 13 (figure above).  

352. Moving south from Precinct 2215, the county becomes “very rural.” 

Tr.3 693:11-12 (Stephenson).  

* 

353. There is little evidence that race predominated in the drawing of District 

2 when the minimal changes made to District 2 had the effect of decreasing District 

2’s BVAP. Those minimal changes are explained by the addition of more Birming-

ham, Bessemer, and Homewood neighborhoods to District 2—all of which were part 

of District 2 in the benchmark plan.  

354. The additional evidence does not contradict this finding.  

355. To be sure, at the November hearing, Commissioner Tyson referred to 

the politics and racial demographics of some areas added to District 2. She did not 

purport to say she added those areas because of their racial composition. DX10 
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39:16-40:19; Tr.4 870:2-6 (Barber) (“she’s reflecting demographics. I don’t know 

that I would infer her intent from that.”). Nor can her statements change the fact that 

the population added to District 2 was predominantly white, supra ¶¶244, 310, which 

belies Plaintiffs’ allegations of racial gerrymandering.  

356. Simulation Set 5, mirroring the core retention of the Enacted Plan, fur-

ther confirms that the racial demographics of District 2 are what one would expect 

for a high core retention plan. Nearly 50% of the race-neutral, computer-drawn sim-

ulations resulted in a district with a higher BVAP than Enacted Plan District 2. PX30 

at 19, table 2; Tr.3 633:18-21 (McCartan). 

C. District 3 

357. Commissioner Stephens is a Republican who represents District 3. Tr.3 

692:18-19, 697:22-23 (Stephenson). This fact was undisputed at trial. 

358. Commissioner Stephens was first elected to the Jefferson County Com-

mission in 2010. Tr.3 697:19-21 (Stephenson). This fact was undisputed at trial. 

359. Although two Bessemer precincts were moved into District 2, Tr.3 

690:14-17 (Stephenson), District 3 retained the areas of Bessemer to the south of 

those precincts, which is where Commissioner Stephens lives. Tr.3 691:12-14, 

725:21-23 (Stephenson); see also “Biography – Commissioner James A. (Jimmie) 

Stephens), https://perma.cc/GU6W-RRDJ. These facts were undisputed at trial. 
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360. The 2020 Census showed that District 3 was overpopulated by about 

7,855 people simply due to changes in population unrelated to redistricting. DX5 at 

5-7; DX31 at 31; Tr.1 26:15-17, 160:25-161:3 (Fairfax). These facts were undis-

puted at trial. 

361. Beyond the changes already discussed, Precinct 3285 (Warrior Storm 

Shelter Precinct) was also moved from District 4 to District 3. This fact was undis-

puted at trial.  

 

DX31 at 33, figure 13.   

362. The new district line near Warrior now follows I-65. Tr.1 163:23-

164:11 (Fairfax). This fact was undisputed at trial.  

363. Mr. Fairfax agreed that this change was “irrelevant to [his] racial ger-

rymandering analysis” and testified that it “didn’t seem to add any evidence” of ra-

cial predominance. Tr.1 164:9-14 (Fairfax).  
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364. The only remaining basis for Mr. Fairfax’s conclusion that race pre-

dominated in District 3 was the racial demographics of precincts moved out of the 

district. Tr.1 161:12-16 (Fairfax) (“Q: The basis for your conclusion that race pre-

dominated in District 3 was the racial demographics of precincts moved out of those 

districts, correct? A:  Yes. And the fact that they were overwhelmingly black, yes.”). 

Discussed in the Conclusions of Law, a recitation of racial demographics alone is 

not sufficient evidence of racial predominance.   

365. Plaintiffs provided no other evidence specific to District 3 at trial.  

D. District 4 

366. Commissioner Knight is a Republican and represents District 4. Tr.3 

698:3-6 (Stephenson). This fact was undisputed at trial.  

367. Commissioner Knight was first elected to the Jefferson County Com-

mission in 2010. Tr.3 698:3-4 (Stephenson). This fact was undisputed at trial. 

368. The 2020 Census showed that District 4 was overpopulated by about 

7,108 simply due to changes in population unrelated to redistricting. DX5 at 5-7; 

DX31 at 34; Tr.1 26:15-17, 160:25-161:3 (Fairfax). This fact was undisputed at trial. 

369. The only remaining basis for Mr. Fairfax’s conclusion that race pre-

dominated in District 4 was the racial demographics of precincts moved in and out 

of those districts. Tr.1 161:17-21 (Fairfax). Mr. Fairfax faulted the movement of a 

majority-white precinct into District 4 and majority-Black precincts out of District 
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4, but otherwise did not rule out alternative explanations for those precinct move-

ments. See, e.g., Tr.1 163:18-20 (Fairfax) (adding Birmingham neighborhoods); Tr.1 

164:1-14 (Fairfax) (following I-65). Discussed in the Conclusions of Law, a recita-

tion of racial demographics alone is not sufficient evidence of racial predominance. 

370. Another Plaintiffs’ expert, Dr. McCartan, contradicted these views, tes-

tifying he did not see “a finding of packing or cracking” in District 4 when compared 

to simulations. See Tr.3 597:20-598:7 (McCartan).   

371. Plaintiffs provided no other evidence specific to District 4 at trial.  

E. District 5 

372. Commissioner Ammons was a Republican who represented District 5 

at the time of redistricting. Tr.3 697:24-698:2 (Stephenson). This fact was undis-

puted at trial. 

373. Commissioner Ammons was first elected to the Jefferson County Com-

mission in 2018. Tr.3 697:24-25 (Stephenson). This fact was undisputed at trial. 

374. Commissioner Ammons stepped down from the Jefferson County 

Commission in 2023 and was replaced by Commissioner Bolin, who also is a Re-

publican. Jefferson County Election Commission Resolution Calling Special Elec-

tion, Jefferson County Probate Court (June 8, 2023), https://perma.cc/5NE5-23BB. 

These facts were undisputed at trial. 
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375. The 2020 Census showed that District 5 was overpopulated by about 

10,879 people. DX5 at 5-7; DX31 at 37; Tr.1 26:15-17, 160:25-161:3 (Fairfax). This 

fact was undisputed at trial. 

376. To re-populate District 5, more white voters than Black voters were 

moved out of District 5. DX42; Tr.1 66:18-21 (Fairfax). Precincts moved from Dis-

trict 5 to District 2 were overwhelmingly white. PX131 at 22, table 7; DX31 at 38; 

Tr.1 69:25-70:8 (Fairfax). These facts were undisputed at trial. 

377. Because the BVAP of District 5 was a little over 14% at the time of 

redistricting, any precinct exceeding 14% BVAP moved out of District 5 would have 

the effect of lowering the BVAP of District 5. Tr.1 69:8-15 (Fairfax).  

378. The white population increased in District 5 by only 0.36%. Tr.1 67:9-

12 (Fairfax). In comparison, the white population increased multiples more in Dis-

trict 2—by 2.5%:  
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DX43; see also Tr.1 72:9-13 (Fairfax).  

379. Mr. Fairfax concluded that race predominated in District 5 based only 

on the resulting racial demographics of changes to District 5 and nearby districts. 

Tr.1 164:15-165:7 (Fairfax). Discussed in the Conclusions of Law, a recitation of 

racial demographics alone is not sufficient evidence of racial predominance.   

380. Another Plaintiffs’ expert, Dr. McCartan, contradicted these views, tes-

tifying that he did not see “a finding of packing or cracking” in District 5 when 

compared to simulations. See Tr.3 597:20-598:7 (McCartan).   

381. Plaintiffs provided no other evidence specific to District 5 at trial. 
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VIII. Plaintiffs’ Illustrative Plans and Simulation Set 5  

382. Plaintiffs’ experts created illustrative plans to attempt to probe the ques-

tion of racial predominance, but these illustrative plans are not helpful apples-to-

apples comparisons to the Enacted Plan.  

383. Mr. Fairfax designed his plan to minimize political subdivisions and 

keep municipalities whole, not prioritize core retention. Tr.1 50:19-21, 173:25-

174:4, 178:13-15 (Fairfax). His plan does not have as high a rate of core retention as 

the Enacted Plan. DX31 at 48, figure 16; Tr.1 178:23-179:1 (Fairfax). These facts 

were undisputed at trial. 

384. Mr. Fairfax’s illustrative plan also did not mirror the politics of the cur-

rent Jefferson County Commission. PX121. His illustrative plan would create three 

Democratic districts—converting Commission President Jimmie Stephens’s district 

into a Democratic district—and leave only two Republican districts. Tr.1 179:13-20 

(Fairfax). These facts were undisputed at trial.  

385. Mr. Cooper developed five different illustrative plans. Supra ¶45. 

386. None of Mr. Cooper’s illustrative plans mirrored the core retention of 

the Enacted Plan. Tr.2 329:1-4 (Cooper). While Mr. Cooper’s Plan D “tried” to “pri-

oritize core retention,” Plan D has only 85.7% core retention overall as compared to 

the Enacted Plan, which was about 94%. Tr.1 281:18-21, 282:15-18 (Cooper); 

DX40. These facts were undisputed at trial.  
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387. Looking at core retention district-by-district, see supra ¶216, districts 

in Plan D that had substantially more change than districts in the Enacted Plan. For 

example, Plan D’s District 1 had a core retention of 67.17%, Tr.2 330:25-331:2 

(Cooper), whereas the Enacted Plan’s District 1 had a core retention of 90%, DX31 

at 7, table 1. And Plan D’s District 4 had a core retention of 77.17%, Tr.2 333:19-

20, whereas the Enacted Plan’s District 4 had a core retention of 96%, DX31 at 7, 

table 1.  

388. Mr. Cooper’s Illustrative Plan D also did not stay within +/- 1% popu-

lation deviation. Tr.2 333:23-335:6 (Cooper). 

389. Mr. Cooper also agreed that all of his illustrative plans put large por-

tions of Birmingham into three districts, instead of two, further distinguishing his 

alternatives from the Enacted Plan. Tr.2 315:11-15 (Cooper). 

390. It is also far from clear that race did not predominate in the creation of 

Mr. Cooper’s illustrative plans. For example, Mr. Cooper intended to move voters 

in Plan D to “reduce the overconcentration of black voters in Districts 1 and 2.” Tr.2 

319:10-14; 321:2-4. Of the Birmingham residents he moved from District 1 into 

District 4, 85% were black. Tr.2 319:19-25 (Cooper). 

391. Discussed above, unlike Plaintiffs’ experts’ illustrative plans, Simula-

tion Set 5 is a helpful comparative tool to analyze the Enacted Plan and race-neutral 

simulations. PX30 at 18, table 1; DX32 at 3-6.  

Case 2:23-cv-00443-MHH     Document 177     Filed 02/03/25     Page 115 of 163

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 112 

392. There is no dispute that Simulation Set 5 is the best apples-to-apples 

comparison for the Enacted Plan. Tr.3 630:14-18 (McCartan); Tr.4 799:2-7 (Barber). 

393. Dr. Barber summarized these simulations and how they compare to the 

Enacted Plan and Plaintiffs’ offered alternatives. Shown below, the grey bars repre-

sent the range of BVAPs in the race-neutral computer-drawn simulations for each 

district; the Enacted Plan is plotted with a blue triangle against those possibilities, 

and the illustrative plans are plotted in multi-colored dots. Tr.4 801:19-802:2 (Bar-

ber). 

 

DX32 at 6, figure 1.  
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394. Simulation Set 5 confirms that, when mirroring the Enacted Plan’s core 

retention, it is Plaintiffs’ illustrative plans, not the Enacted Plan, that are “outliers.” 

DX32 at 6; Tr.4 801:6-15 (Barber). 

395. In other words, the racial demographics of Plaintiffs’ illustrative plans’ 

generally do not resemble the racial demographics of 120,000 race-neutral, high core 

retention simulations. DX32 at 6.  

396. As for the Enacted Plan, detailed above, there is no dispute that Districts 

1 and 2 are well within the range of race-neutral simulations and are not outliers 

based on Dr. McCartan’s own definition. Tr.3 641:10-23 (McCartan) (“Q: And the 

numbers with respect to Districts 1 and 2 and Simulation Set 5, you agree are not an 

outlier based on the usual definition, correct? A: … Yes. That’s right.”). 

PROPOSED CONCLUSIONS OF LAW 

I. Proving Racial Predominance Requires Proving that Race Alone Ex-

plains Districts in the Enacted Plan 

397. To prove racial gerrymandering, Plaintiffs must show that “[r]ace was 

the criterion that … could not be compromised” by the Commission in drawing the 

Enacted Plan. Shaw v. Hunt, 517 U.S. 899, 907 (1996) (Shaw II). Only when a re-

districting plan is “‘unexplainable on grounds other than race’” can that plan be en-

joined as racially gerrymandered. Cromartie II, 532 U.S. at 242. 

398. Making that showing requires Plaintiffs to “untangle race from other 

permissible considerations.” Alexander, 602 U.S. at 7. It must be “race,” not some 
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other permissible nonracial consideration, that “was the ‘predominant factor moti-

vating the [redistricter’s] decision to place a significant number of voters within or 

without a particular district.’” Id. Only then can Plaintiffs show that lawmakers 

“‘subordinated’” any “race-neutral districting criteria” to race. Id.  

399. The Supreme Court has left no doubt that those other “permissible con-

siderations” include “core preservation.” Alexander, 602 U.S. at 7; see also Karcher 

v. Daggett, 462 U.S. 725, 740 (1983) (noting “preserving the cores of prior districts” 

is a “legitimate objective[]”). This is because “[l]awmakers do not typically start 

with a blank slate” when redistricting. Alexander, 602 U.S. at 27.  

400. As the experts on both sides of this case confirmed, incumbents com-

monly have an interest in retaining their constituents—i.e., maximizing the core re-

tention of their existing districts. Supra ¶¶235-37. And from a federal court’s per-

spective, there is nothing impermissible about that common political interest. See 

Alexander, 602 U.S. at 21. 

401. Likewise, a permissible nonracial consideration would be keeping most 

of Birmingham in Districts 1 and 2. As Mr. Fairfax explained, even if a city cannot 

be contained entirely in one district, bringing large portions of that city into fewer 

districts is “common in redistricting” and “something that map drawers try to do.” 

Tr.1 178:2-12 (Fairfax).  
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402. In short, these or any other race-neutral redistricting priorities are per-

missible. They are not grounds for making a racial gerrymandering claim. The pres-

ence of any such race-neutral redistricting explanation means Plaintiffs cannot show 

the redistricting plan is “‘unexplainable on grounds other than race.’” Cromartie II, 

532 U.S. at 242. 

403. Importantly, racial gerrymandering cases are not a beauty contest 

among possible redistricting plans. It is not the Court’s place to debate whether law-

makers’ chosen redistricting priorities were good or bad, or whether the resulting 

districts are good-looking or bad-looking. After all, “[t]he Equal Protection clause 

does not prohibit misshapen districts. It prohibits unjustified racial classifications.” 

Bethune-Hill, 580 U.S. at 189. The question is whether something other than race 

can explain the districts. Cromartie II, 532 U.S. at 242.   

404. Nor are racial gerrymandering cases an exercise in deciding whether 

voters of different racial groups have been distributed across districts in accordance 

with some Platonic notion of fairness. “After all, the Constitution does not place an 

affirmative obligation upon the legislature to avoid creating districts that turn out to 

be heavily, even majority, minority. It simply imposes an obligation not to create 

such districts for predominantly racial, as opposed to political or traditional, district-

ing motivations.” Cromartie II, 532 U.S. at 249. To say otherwise would inject into 

the redistricting process an obligation to move voters in and out of districts based on 
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race, contrary to the very core of the Equal Protection Clause’s guarantee. See SFFA, 

600 U.S. at 206. 

A. Plaintiffs bear an “especially stringent” evidentiary burden  

405. Plaintiffs’ evidentiary burden is “especially stringent.” Alexander, 602 

U.S. at 11. Proving a map is explainable by race alone is a “demanding” standard. 

Id. at 17 (quoting Miller, 515 U.S. at 928 (O’Connor, J., concurring)).  

406. Plaintiffs must overcome the “starting presumption” of legislative good 

faith. Alexander, 602 U.S. at 10. That presumption “directs district courts to draw 

the inference that cuts in the legislature’s favor when confronted with evidence that 

could plausibly support multiple conclusions.” Id.  

407. Plaintiffs can overcome the presumption of legislative good faith and 

prove racial predominance with direct or circumstantial evidence. That said, “[p]rov-

ing racial predominance with circumstantial evidence alone is much more difficult” 

than a case with direct evidence. Alexander, 602 U.S. at 8. The Supreme Court has 

never upheld a racial gerrymandering claim without direct evidence. Id. And while 

it has “kept the door open for those rare instances in which a district’s shape is ‘so 

bizarre on its face that it discloses a racial design’ absent any alternative explana-

tion,” the Court has “never invalidated an electoral map in a case in which the plain-

tiff failed to adduce any direct evidence.” Id. 
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408. As Alexander illustrates, the resulting racial demographics of a district 

alone do not amount to “direct evidence” that race played a role in the drawing of 

district lines. In Alexander, evidence established that the challenged congressional 

district “stayed around 17%” BVAP before and after redistricting. 602 U.S. at 20. 

Based on that evidence, the challengers contended, and the district court agreed, that 

“South Carolina drew District 1 with [that] racial ‘target’” in mind. Id. at 19. Re-

versing the district court, the Supreme Court said the challengers “did not offer any 

direct evidence to support that conclusion” of a racial target. Id. The before-and-

after racial demographics of the district were not enough.  

B. Plaintiffs must prove predominance not mere awareness of race  

409. It is not enough to show that race was “a motivation” in redistricting. 

Cromartie, 532 U.S. at 241. Plaintiffs must show that race was “the ‘predominant 

factor’ motivating” the Commission. Id.  

410. To show predominance, it is not enough to show that lawmakers were 

aware of racial demographics. “[T]here is a difference ‘between being aware of ra-

cial considerations and being motivated by them.’ The former is permissible; the 

latter is usually not.” Allen v. Milligan, 599 U.S. 1, 30 (2023) (plurality op.) (quoting 

Miller, 515 U.S. at 916).  

411. Mere awareness of racial demographics is not enough to show predom-

inance because lawmakers will “almost always be aware of racial demographics; but 
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it does not follow that race predominates in the redistricting process.” Miller, 515 

U.S. at 916 (emphases added).  

C. The resulting racial demographics of a districting plan are not 

enough to show predominance  

412. Nor is it enough to point only to the resulting racial demographics of a 

district to show predominance.  

413. The Equal Protection Clause prohibits “racial purpose” in redistricting, 

Miller, 515 U.S. at 913 (emphasis added), not racial effects from otherwise non-

racial redistricting priorities. 

414. That is, a disparity in racial “impact alone is not determinative,” Vill. of 

Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 & n.15 (1977) 

(emphasis added), nor are arguments that a plan was enacted “in spite of” its result-

ing racial demographics, Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979). 

There is no “affirmative obligation” to avoid creating districts that result in a major-

ity-Black or majority-white population. Cromartie II, 532 U.S. at 249.   

415. Alexander left no doubt about this longstanding ground rule. Plaintiffs 

cannot prevail simply by showing that race-neutral districting criteria resulted in 

districts of a particular racial makeup. Alexander, 602 U.S. at 20. When Plaintiffs 

can show only that a district’s BVAP “was simply a side effect” of lawmakers’ non-

racial redistricting goals, Plaintiffs cannot prevail. Id. Indeed, even the “possibility” 
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that a district’s BVAP was a “side effect” of lawmakers’ redistricting goals is “dis-

positive” given the presumption of legislative good faith. Id. (emphasis added).  

D. Plaintiffs must make a district-specific showing, not simply argu-

ments about the overall plan  

416. A racial gerrymandering claim “applies to the boundaries of individual 

districts” and “applies district-by-district.” Ala. Legis. Black Caucus v. Alabama, 

575 U.S. 254, 262 (2015).  

417. Plaintiffs’ “evidentiary burden” is specific to “‘a particular district.’” 

Id. (quoting Miller, 515 U.S. at 916). So while a Plaintiff can present plan-wide ev-

idence, their burden remains to prove that race predominated in the drawing of a 

particular district. Id. at 262-64.  

418. An “undifferentiated [plan-wide] analysis is insufficient” to conclude 

race predominated in the drawing of a particular district. Id. at 264.  

419. Applied here, while Plaintiffs made some attempt to present district-

specific evidence for Districts 1 and 2, they fell well short of any district-specific 

showing for Districts 3, 4, and 5. Supra ¶¶365, 371, 381.   

II. Plaintiffs Have Not Shown that Only Race Alone Explains Districts in the 

Enacted Plan  

420. Plaintiffs have not met their “especially stringent” burden to show that 

race predominated in any district in the Enacted Plan. Alexander, 602 U.S. at 11.  
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421. Plaintiffs failed to rule out other race-neutral and common redistricting 

priorities, such as core retention or keeping Birmingham in mostly Districts 1 and 2. 

The only evidence Plaintiffs have mustered regarding the 2021 redistricting process 

are undisputed facts about the resulting racial demographics of districts and passing 

statements made by Commissioner Tyson alone—statements made after the vote on 

the Enacted Plan that showed only an awareness of racial demographics of a few 

areas. That evidence comes nowhere near a showing of racial predominance.  

422. As for Plaintiffs’ arguments that would take this Court back in time, 

decades before the 2021 redistricting process, those arguments fail too. Plaintiffs’ 

arguments about the Commission’s past redistricting plans and the Commission’s 

past compliance with the Voting Rights Act cannot withstand even the most glancing 

look at binding Eleventh Circuit and Supreme Court decisions. Past redistricting ef-

forts do not in the manner of “original sin” taint the present redistricting plan chal-

lenged here. Abbott, 585 U.S. at 603. Especially not when those past redistricting 

efforts were in compliance with one of this country’s most important federal civil 

rights laws and bear no resemblance to circumstances in which jurisdictions ex-

ceeded constitutional bounds.  
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A. Nonracial explanations for the Enacted Plan are apparent from the 

map and are consistent with common redistricting priorities  

i. Making minimal changes to existing districts  

423. Core preservation is a legitimate, nonracial redistricting priority. See 

Alexander, 602 U.S. at 7.  

424. There is no dispute that core retention explains the Enacted Plan. Supra 

¶219. At the November 2021 public hearing, commissioners made statements about 

their desire to keep constituents and expressed thanks about “not picking up new 

areas.” DX10 35:24-36:3, 38:6-12, 39:16-18, 45:8-10. The experts testified that this 

desire to retain the cores of the existing districts was typical of incumbents. Tr.4 

757:3-12 (Barber); Tr.2 327:18-23 (Cooper); Tr.1 82:4-7 (Fairfax). The experts 

agreed changes were “minimal” or “least changes,” consistent with those Commis-

sioner statements. Tr.4 752:17-20 (Barber); Tr.1 80:17-21 (Fairfax); see also Tr.1 

280:18-21 (Cooper); Tr.2 330:10-11 (Cooper). And it is undisputed that the core 

retention of the Enacted Plan, when quantified, exceeded 95% overall and exceeded 

90% in each district. See DX31 at 7, tables 1 & 2; PX30 at 14, ¶36; Tr.1 280:18-21 

(Cooper) (acknowledging high levels of core retention); Tr.3 631:2-6 (McCartan) 

(same).     

425. When accounting for core retention, the racial demographics of Dis-

tricts 1 and 2 challenged by Plaintiffs resemble the racial demographics of 120,000 
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race-neutral, computer-drawn plans that likewise prioritize core retention. Supra 

¶83. 

426. To be sure, making minimal changes to the existing districts will have 

a racial “side effect” in each district. Alexander, 602 U.S. at 20. The racial de-

mographics of districts did not materially change before and after redistricting. Su-

pra ¶¶247-248. District 1, for instance, remained predominantly Black with only a 

0.1% difference between the demographics of the Enacted Plan and the de-

mographics of the benchmark plan as of 2020. Supra ¶248. But the similarity of a 

district’s BVAP before and after redistricting is not enough for Plaintiffs’ eviden-

tiary burden. See, e.g., Alexander, 602 U.S. at 19-20. What matters is whether dis-

tricting was done with “racial purpose,” Miller, 515 U.S. at 913, not the racial effect 

from otherwise nonracial districting decisions including maximizing core retention. 

See Alexander, 602 U.S. at 7 (distinguishing “core retention” from impermissible 

racial purpose).  

427. There is no evidence of racial purpose here—that is, that the Commis-

sion prioritized core retention because of race. That distinguishes this case from 

Jacksonville Branch of the NAACP v. City of Jacksonville, 635 F. Supp. 3d 1229 

(M.D. Fla. 2022), or Grace, Inc. v. City of Miami, 674 F. Supp. 3d 1141 (S.D. Fla. 

2023). In those cases, there was extensive evidence from the public legislative record 

that districts remained the same because of race. In Jacksonville, lawmakers said 
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their “goal would be to get everybody, you know, down to 60 percent or below,” 

referring to racial demographics, and that changes were made to “bring those num-

bers down.”  Jacksonville, 635 F. Supp. at 1256-57.3 Likewise in Grace, commis-

sioners made public statements that they preserved existing lines for expressly racial 

reasons. 674 F. Supp. 3d at 1172-73, 1180 (public statements that the cores were 

retained “so that [the City] would have an Anglo elected commissioner” in a district).  

428. Nor is Plaintiffs’ reliance on North Carolina v. Covington, 585 U.S 969 

(2018) (per curiam), applicable. In Covington, both the federal district court and the 

U.S. Supreme Court had already decided that districts were severely racially gerry-

mandered. Covington v. North Carolina, 316 F.R.D. 117 (M.D.N.C.2016), summar-

ily aff’d, 581 U.S. 1015 (2017). The legislature then enacted a remedial plan that 

“retained the core shape of districts that [the courts] had earlier found to be uncon-

stitutional.” Covington, 585 U.S. at 972-73 (cleaned up). Against that procedural 

backdrop, the Supreme Court faulted the legislature as drawing districts that “were 

mere continuations of the old, gerrymandered districts.” Id. at 976. Covington stands 

for the unremarkable rule that after a court finds district lines are racially gerryman-

dered at the liability stage of a case, lawmakers cannot reenact the same districts at 

                                            
3 See also City of Jacksonville, 635 F. Supp. 3d at 1257 (“[Moving population] lowered the 

minority to for [sic] council district eight is 64 percent as opposed to 68 percent.”); id. “[O]ne of 

the reasons we crossed right here was to help bring those numbers down to 64 percent.”); id. (“I 

think the 68 percent of minority concentration in a district is – is challenging and problematic.”); 

id. at 1259 (“I want to make sure that he’s comfortable and I’m comfortable in terms of the eth-

noracial black and white.”). 
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the remedial stage. To say Covington applies here is to prejudge the question of 

whether race predominated in the Commission districts. There has been no finding 

that race did, and trial revealed an absence of evidence for any such claim. 

429. Unlike the foregoing cases, the Enacted Plan’s preservation of the ex-

isting districts is not tantamount to evidence of race predominating. To say otherwise 

is contrary to Alexander’s clear directive—identifying “core retention” specifically 

as a permissible redistricting priority distinct from verboten race-based priorities. 

Alexander, 602 U.S. at 7.   

430. The evidence shows that Commissioners prioritized core retention for 

ordinary political reasons. Noted above, Commissioner Stephens discussed the dif-

ficulties with change and how he had to tell “some of [his] good constituents” that 

they would be moved to a new district. DX10 35:24-36:3. Commissioner Knight 

agreed, explaining that he did not want to give up his constituents. DX10 45:8-10. 

And both Commissioners Tyson and Scales were grateful to keep their existing ar-

eas. DX10 39:16-18 (Commissioner Tyson); DX10 38:6-12 (Commissioner Scales). 

Commissioners vowed to continue “work[ing]” their districts. DX10 at 38:2-4 

(Commissioner Scales); id. at 41:17-18 (Commissioner Tyson). Keeping their “ar-

eas” and their “good constituents” meant making minimal changes and retaining the 

cores of their districts.  
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431. That the commissioners were functional incumbents is consistent with 

these stated desires to keep existing constituents and retain the cores of districts. 

Commissioners Stephens and Knight were first elected in 2010 and ran again for re-

election in 2022, meaning they had been successfully reelected to represent their 

same areas for over a decade. Tr.3 692:18-19, 697:20-22, 698:3-4, 712:16-22, (Ste-

phenson). Likewise, Commissioner Tyson and Commissioner Scales had won hard-

fought elections in 2018. Tr.3 670:9-17; 689:13-17 (Stephenson). As the experts tes-

tified, it would be common for them to desire to retain those constituents who elected 

them and then “shore up” political support in anticipation of their first reelection. 

Tr.1 82:4-11 (Fairfax); Tr.2 327:18-23 (Cooper). Maintaining relationships with ex-

isting constituents, particularly when anticipating a reelection campaign, is a per-

missible political motivation, not a racial one. 

432. Against this evidence, Plaintiffs cannot overcome the presumption of 

legislative good faith. See Alexander, 602 U.S. at 10, 20.  

ii. Adding Birmingham neighborhoods to Districts 1 & 2  

433. Districts, of course, could not remain exactly the same after the 2020 

Census showed districts were under- and over-populated.  

434. Examining the precincts added to Districts 1 and 2, it becomes apparent 

that the addition of most of the precincts is explainable by adding more Birmingham 

neighborhoods to Districts 1 and 2.    
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435. Districts 1 and 2 have long been anchored by the City of Birmingham. 

Supra ¶126. And while Birmingham cannot be kept whole in one district due to its 

population and far-flung annexations at the outer edges of the county, the Enacted 

Plan keeps nearly 95 percent of Birmingham in Districts 1 and 2. DX31 at 9, table 

3; see Tr.4 758:23-759:10 (Barber).  

436. Keeping municipalities together is a common redistricting goal. Tr.4 

769:10-14 (Barber); Tr.1 50:23-25 (Fairfax). But when it comes to Birmingham and 

some of the county’s other large municipalities, there is no dispute that those munic-

ipalities have annexed faraway territory in a way that inhibits following all municipal 

boundaries. DX31 at 8-9; Tr.1 174:10-21 (Fairfax); Tr.3 705:12-19 (Stephenson). 

437. Even in such circumstances when municipalities cannot be kept whole 

due to population, it is still common in redistricting to keep municipalities as to-

gether as possible by bringing additional portions of a municipality into a district. 

Tr.1 82:20-23 (Fairfax). In Mr. Fairfax’s words, “something that map drawers try to 

do” is to bring large portions of a city into fewer districts even if the city cannot be 

contained entirely in one district. Tr.1 178:2-12 (Fairfax). That “common” redistrict-

ing choice, id., is a nonracial explanation for the movement of precincts into both 

Districts 1 and 2.  

438. Relatedly, there is no dispute that keeping communities of interest to-

gether in districts is a common redistricting priority. Plaintiffs’ expert, Mr. Cooper, 
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agreed without hesitation that Birmingham is a community of interest. See Tr.2 

314:8-11 (Cooper); PX48 at 1 (showing Birmingham as a community of interest).  

439. These common redistricting goals explain precincts moved into Dis-

tricts 1 and 2 from the over-populated surrounding districts.   

440. Every precinct added to District 1 shared this similarity: they all con-

tained Birmingham neighborhoods. Supra ¶261.    

441. Plaintiffs’ expert, Mr. Fairfax, agreed that the Enacted Plan could be 

explained by the fact that the precincts added contained more of Birmingham. Tr.1 

116:13-16, 117:19-22 (Fairfax). It is undisputed that nearly 70% of the population 

in the added Precinct 1065 was Birmingham population. DX31 at 18; Tr.1 121:11-

15 (Fairfax). It is undisputed that there were additional Birmingham neighborhoods 

in Precinct 1125—Birmingham neighborhoods that were in Commissioner Scales’s 

former city council district. Tr.1 115:11-15 (Fairfax); Tr.3 670:25-671:4 (Stephen-

son); DX56. It is undisputed that Precincts 1285 and 1365 on the westside of District 

1 contained Birmingham neighborhoods, and that Precinct 1285 mostly follows Bir-

mingham municipal lines. Tr.1 143:7-10, 22-24, 158:1-5 (Fairfax); Tr.3 687:11-14, 

24-25 (Stephenson); Tr.4 776:13-16 (Barber). 

442. And while Mr. Fairfax speculated that other precincts could have been 

added to the western side of District 1, PX133 at ¶¶21-22, he agreed on cross-exam-

ination that these were not Birmingham precincts, and Mr. Stephenson confirmed 
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that undisputed fact. Tr.1 152:13-156:20 (Fairfax); Tr.3 688:11-13, 689:3-5 (Ste-

phenson). The addition of these alternative precincts would instead add municipali-

ties like Maytown or Pleasant Grove to District 1 and, due to population constraints, 

would require excluding Birmingham neighborhoods that the Enacted Plan in fact 

added to District 1 or would otherwise exceed the Commission’s stated population 

equality goal. Tr.1 152:13- 156:20 (Fairfax); PX132 at 24, 47.  

443. Likewise, two of the six precincts added to District 2 (Precincts 2365 

and 2350) contained Birmingham neighborhoods and the expanded District 2 bound-

ary in those areas largely followed along Birmingham municipal lines. Supra ¶¶316, 

332; PX132 at 24, 236; see Tr.1 92:6-13, 94:10-13 (Fairfax). As for the remaining 

District 2 precincts, those precincts added additional Bessemer and Homewood 

neighborhoods to the Bessemer and Homewood areas already in District 2. Supra 

¶¶337, 353; compare PX132 at 18 (2013 benchmark plan District 2), with PX132 at 

24 (Enacted Plan District 2).  

444. To be sure, anchoring Districts 1 and 2 in Birmingham will have a racial 

effect, just as any redistricting decision will tend to have a racial effect. Because 

Birmingham is a predominantly Black city, including Birmingham area in mostly 

Districts 1 and 2 will result in predominantly Black Districts 1 and 2. DX31 at 9.   

445. This racial effect is not unique to Jefferson County. For example, Dr. 

Barber explained what he observed in his work in Michigan racial gerrymandering 
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litigation; there, a three-judge court ruled that districts drawn to splinter Detroit and 

splice Detroit neighborhoods with outlying areas, including “to reduce the percent-

ages of black voters in those districts,” were racially gerrymandered. Agee v. Benson, 

No. 1:22-cv-272, 2023 WL 8826692, *39, *41-52 (W.D. Mich. Dec. 21, 2023). New 

remedial districts were drawn, reuniting Detroit in fewer districts. As Dr. Barber 

explained, that remedy resulted in predominantly Black districts because those dis-

tricts would “inherit the demographics” of Detroit, a predominantly Black city. Tr.4 

760:11-761:10 (Barber). Similarly, Mr. Cooper’s work in Louisiana to draw a rea-

sonably compact Gingles I plan resulted in predominantly Black districts in and 

around New Orleans and other predominantly Black areas. Tr.2 348:12-25 (Cooper); 

see Nairne v. Ardoin, 715 F. Supp. 3d 808, 841 (M.D. La. 2024) (describing districts 

in Mr. Cooper’s illustrative plan with BVAPs of 67.34%, 72.34%, 78.11%, and 

80.78%).  

446. These resulting predominantly Black districts—be it in Jefferson 

County, Michigan, or Louisiana—are not instances of verboten racial gerrymander-

ing. They are instances of redistricting by keeping municipal communities together, 

which is permissible even if it has a racial effect.     
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iii. Other apparent explanations for precinct changes  

447. Beyond these overarching explanations for changes to Districts 1 and 

2, there are other apparent nonracial explanations for the precinct changes in the 

Enacted Plan.  

448. For starters, the Commission had a stated goal to equalize each district’s 

population within +/-1% of the 134,944-person ideal for each district. DX5 at 3, 9-

10. The Enacted Plan met that goal, including by splitting some precincts that would 

have otherwise put districts over the Commission’s population equality goal. DX5 

at 10-11.   

449. Mr. Fairfax and Dr. Liu’s criticisms of the Enacted Plan illustrate how 

Plaintiffs’ experts sometimes disregarded the Commission’s +/-1% population 

equality goal as a nonracial explanation for choices made in the Enacted Plan.  

450. For example, Mr. Fairfax suggested that the Commission could have 

selected adjacent precincts to the westside of District 1. The population within any 

one precinct is not the same as the population of a neighboring precinct. See, e.g., 

DX31 at 15, figure 4 (showing a 2,262-person precinct next to a 4,931-person pre-

cinct). Upon closer examination, Mr. Fairfax agreed that the populations of some 

precincts not selected were far larger than the precincts that were selected for inclu-

sion, while others did not contain Birmingham neighborhoods. Tr.152:24-153:11; 

154:20-155:1, 155:15-22, 156:10-20 (Fairfax) 
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451. Similarly, Dr. Liu speculated that after adjacency, the race of a precinct 

was the most significant predictor of whether it would be moved into District 1. But 

Dr. Liu did not consider the different precinct sizes of the adjacent precincts. Supra 

¶300.  

452. Finally, other political explanations are apparent for the addition of cer-

tain precincts to Districts 1 and 2, detailed fully in Part I.B, infra.  

453. The added precincts on the northeast side of District 1 can be explained 

by their proximity to where Commissioner Scales lives and the neighborhoods she 

previously served while serving on the Birmingham City Council. Supra ¶270; see 

Tr.3 670:18-671:4 (Stephenson); Tr.4 770:5-9 (Barber). Areas added on the western 

side of District 1 can be explained by their proximity to where Commissioner Scales 

attends church. Tr.3 671:24-672:5 (Stephenson). After narrowly winning a runoff 

election in 2018, Plaintiffs cannot rule out the possibility that by including these 

precincts close to Commissioner Scales’s most familiar communities, Commissioner 

Scales was “shoring up” her political support for reelection. Tr.1 82:4-11 (Fairfax); 

Tr.2 327:18-23 (Cooper).  

454. Likewise, the addition of Bessemer precincts to District 2 can similarly 

be explained by “shoring up” Commissioner Tyson’s political support for reelection. 

Tr.1 82:4-11 (Fairfax); Tr.2 327:18-23 (Cooper). Like Commissioner Scales, Com-

missioner Tyson was first elected to the Commission in 2018 after a closely 
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contested run-off election in the Democratic primary and ran successfully in “the 

Bessemer area.” Tr.3 689:18-20 (Stephenson). During the 2021 redistricting, Com-

missioner Tyson kept the parts of Bessemer already in District 2 and then added two 

adjacent Bessemer precincts, supra ¶¶337-338, consistent with what “usually hap-

pens” when an incumbent shores up political support in her district, Tr.1 82:8-11 

(Fairfax).   

455. Because these and other nonracial redistricting priorities could explain 

the changes made to the 2021 map, Plaintiffs have not overcome the presumption of 

legislative good faith and have not met their stringent burden of proving racial pre-

dominance. Alexander, 602 U.S. at 10-11, 20. 

B. Plaintiffs ignored nonracial explanations for each district in the En-

acted Plan   

456. It was Plaintiffs’ burden to “untangle race from other permissible con-

siderations” that could explain each district in the Enacted Plan. Alexander, 602 U.S. 

at 7; see also Ala. Legis. Black Caucus, 575 U.S. at 262 (emphasizing that Plaintiffs’ 

evidentiary burden is district-by-district).  

457. Based on the foregoing findings of fact, the foregoing explanations for 

the Enacted Plan that are apparent from the map itself, and the following district-by-

district analysis, Plaintiffs did not meet that burden.  
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i. District 1  

458. Noted above, the core retention of District 1 is 90%—meaning 90% of 

District 1 residents today were in District 1 in 2013. DX31 at 7, table 1. District 1 

had to add new precincts to re-populate the otherwise under-populated district. Su-

pra ¶256. Every new precinct added contained Birmingham neighborhoods, supra 

¶261, such that now nearly 43% of Birmingham residents are within District 1’s 

borders, DX31 at 9, table 3.  

459. District 1’s resulting BVAP was 76.3%. DX31 at 10. Plaintiffs failed 

to show that District 1’s BVAP was anything but a side effect of aforementioned 

nonracial redistricting priorities.  

460. Specifically with respect to Precincts 1065 and 1125 on the northeast 

side of District 1, there is no dispute that these precincts contained portions of Com-

missioner Scales’s former city council district, that these precincts were nearby 

Commissioner Scales’s own residence, that these precincts contained thousands of 

Birmingham residents, and that these precincts also contained Center Point residents, 

adding to areas of Center Point already in District 1. Supra ¶¶264-277. Plaintiffs’ 

experts did not concern themselves with these alternative explanations, nor did they 

consider that adding alternative precincts would have added excess population to 

District 1, split a new municipality, or crossed a major roadway. Tr.1 131:22-25, 
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152:13-156:20 (Fairfax); Tr.2 424:1-18 (Liu); Tr.2 316:8-17 (Cooper). They instead 

zeroed in on only the racial makeup of the precincts alone.  

461. Likewise on the westside of District 1, Plaintiffs’ experts failed to con-

sider that adding Precincts 1365 and 1125 added more Birmingham neighborhoods 

to District 1, that the Dolomite precinct split simply followed Birmingham municipal 

lines, that Commissioner Scales attended church nearby, or that adding alternative 

precincts would have added non-Birmingham neighborhoods, excess population, 

and otherwise would have made the district less compact. Supra ¶¶282-294. Indeed, 

Mr. Fairfax conceded that he did not “rule out” Birmingham as an alternative expla-

nation for the district changes. Tr.1 143:25-144:5 (Fairfax).  

462. Described above, Dr. Liu’s regression analysis also fails to consider 

such things. He jumped to the conclusion that race predicted whether a precinct was 

included in District 1, without considering population variation among adjacent pre-

cincts or the different municipalities to which different precincts belonged. Supra 

¶300.  Dr. Liu stated that he was not trying to identify the “true cause” of why pre-

cincts were moved. Tr.2 425:8-10 (Liu).  

463. Plaintiffs’ experts’ only evidence accounting for the Enacted Plan’s 

nonracial criteria was Dr. McCartan’s Simulation Set 5, mirroring the core retention 

of the Enacted Plan. As Dr. McCartan’s own analysis confirmed, accounting for core 
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retention, the racial demographics of District 1 are not an outlier when compared 

against race-neutral computer-drawn simulations. Tr.3 641:20-23 (McCartan). 

464. On this record, Plaintiffs have not established that race alone explains 

District 1.  

ii. District 2 

465. Noted above, the core retention of District 2 is 90%—meaning 90% of 

District 2 residents today were in District 2 in 2013. DX31 at 7, table 1. District 2 

added new precincts to re-populate the otherwise under-populated district. Supra 

¶306. Every new precinct added contained Birmingham, Bessemer, or Homewood 

neighborhoods, supra ¶¶316, 322, 323, 332, 337, such that now 51% of Birmingham 

residents, 31% of Homewood residents, and 67% of Bessemer residents are within 

District 2’s borders, DX31 at 9, table 3.  

466. District 2’s resulting BVAP was 64.1%. DX31 at 22. District 2 was the 

only district of the five to decline in BVAP between 2013 and 2020, and it declined 

further still with the changes made in 2021. Supra ¶¶307, 309. It is undisputed that 

the majority of residents moved into District 2 were white, not Black. DX42. Plain-

tiffs have no probative evidence that race alone explains changes to District 2. Most 

telling, Plaintiffs’ expert, Mr. Fairfax, himself acknowledged that he could not con-

clusively say race predominated in District 2 when looking at District 2 “alone” 

given these demographic shifts in District 2. Tr.1 84:1-17 (Fairfax).  
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467. There is no dispute that the change to Precinct 2350 in District 2 is ex-

plainable by reuniting that precinct, which was previously split. There is no dispute 

that the reunification of a previously split precinct is a nonracial redistricting goal, 

and one that is helpful for elections administration. Tr.4 784:24-785:5 (Barber); Tr.1 

95:6-9 (Fairfax). Precinct 2350 is also majority-white. DX31 at 27, figure 11. None 

of these undisputed facts suggest racial predominance.  

468. There is no dispute that the additions of Precincts 2095 and 2450 added 

more of Homewood to District 2. Compare PX132 at 18 (2013 benchmark plan Dis-

trict 2), with PX132 at 24 (Enacted Plan District 2). Nor is there any dispute that 

these precincts had the effect of lowering District 2’s existing Black population. See 

DX31 at 27, figure 11. None of these undisputed facts suggest racial predominance.  

469. While there was testimony during trial about the addition of the 

Rosedale area to District 2 and a post-vote statement by Commissioner Tyson about 

the same, Tr.2 486:11-23 (Douglas); DX10 at 39:18-20, these isolated statements 

fall well short of any showing of racial predominance. Commissioner Tyson’s state-

ments suggest, at most, an awareness of the racial demographics of particular areas; 

they are not evidence of racial predominance. See Allen, 599 U.S. at 31 (plurality 

op.). And when viewed against the undisputed evidence that these Homewood areas 

were overwhelmingly white, they do not overcome the presumption of legislative 

good faith and establish racial predominance. See Tr.4 869:20-870:9 (Barber) 
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(reading Commissioner Tyson’s statement to reflect on the demographics of the area 

and stating he would not “infer her intent from that”); Tr.4 891:23-892:7 (Barber) 

(“[O]n the whole we know that the precincts that were moved into her district had 

the effect of reducing the BVAP of the district”); Alexander, 602 U.S. at 10; 

Cromartie II, 532 U.S. at 241.        

470. There is no dispute that the addition of Precinct 2365 added more of 

Birmingham to District 2 and that the precinct was split mostly along Birmingham 

municipal lines and along a major roadway. Supra ¶¶331-332. Plaintiffs’ experts 

failed to rule out these apparent nonracial explanations. Nor is there any dispute that 

this portion of the Ross Bridge precinct, with a BVAP of only 50.6%, also had the 

effect of lowering District 2’s BVAP. DX31 at 24, figure 9. These undisputed facts 

do not suggest racial predominance.  

471. Finally, there is no dispute that the addition of Precincts 2245 and 2215 

added more of Bessemer to District 2. Supra ¶337. Plaintiffs did not consider how 

the areas of Bessemer added to District 2 differed from the outlying Bessemer areas 

remaining in District 3; they failed to consider how adding additional Bessemer areas 

would make District 2 less compact or cause the Enacted Plan to exceed the Com-

mission’s population goal. Supra ¶¶342-344. Combined, these precincts (with 

roughly equal population and 79.4% and 39.6% BVAP respectively) also had the 

effect of lowering District 2’s BVAP. DX31 at 24, figure 9. And Mr. Fairfax 
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confirmed there were census blocks of varying demographics within and beyond the 

new District 2 boundaries. Supra ¶346. These undisputed facts do not suggest racial 

predominance.   

472. Tellingly, Dr. Liu provided no regression analysis for District 2; had he 

done so, he would have confirmed no statistically significant relationship between 

race and adjacency even under his preferred approach. Tr.2 426:6, 9-10 (Liu); DX32 

at 5.  

473. And as with District 1, Plaintiffs’ experts’ only evidence accounting for 

the Enacted Plan’s nonracial criteria in District 2 was Dr. McCartan’s Simulation 

Set 5, mirroring the core retention of the Enacted Plan. As Dr. McCartan’s own anal-

ysis confirmed, accounting for core retention, the racial demographics of District 2 

are not an outlier when compared against race-neutral computer-drawn simulations. 

Tr.3 641:20-23 (McCartan). Nearly half of the simulations have a BVAP exceeding 

that in Enacted Plan District 2. Id.  

474. On this record, Plaintiffs have not established that race alone explains 

District 2.  

iii. Districts 3, 4, and 5 

475. Plaintiffs failed to marshal any probative evidence of racial predomi-

nance specific to Districts 3, 4, and 5. Supra ¶¶357-381. Plaintiffs fell well short of 
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the district-by-district showing required by Alabama Legislative Black Caucus, 575 

U.S. at 262. 

476. While Plaintiffs’ experts detailed the resulting racial demographics of 

Districts 3, 4, and 5, that evidence of racial demographics alone is not evidence of 

“racial purpose.” Miller, 515 U.S. at 913. If Alexander means anything, it is that 

Plaintiffs cannot overcome the presumption of legislative good faith and make a ra-

cial gerrymandering claim based on racial demographics of districts alone. See, e.g., 

Alexander, 602 U.S. at 20.  

477. The BVAP of Districts 3, 4, and 5 increased from the 2013 benchmark 

plan to the 2021 Enacted Plan. Supra ¶248. The 2020 Census showed those districts 

were overpopulated and, unsurprisingly, precincts were moved from those districts 

into underpopulated Districts 1 and 2. Supra ¶¶258, 308. Plaintiffs have not ruled 

out nonracial explanations for those precinct movements. Supra ¶¶357-381. Nor 

have they seriously contested that the movement of any other precinct beyond those 

addressed above would be sufficient to prove racial gerrymandering. See, e.g., Tr.1 

164:12-14 (Fairfax) (agreeing change between District 3 and 4 in Warrior is “irrele-

vant” and provides no evidence of gerrymandering); Tr.1 147:3-5 (Fairfax) (agree-

ing racial predominance cannot be shown by the movement of one VTD alone).  
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478. Dr. McCartan’s own analysis showed the racial demographics of Dis-

tricts 4 and 5 are not outliers even when compared to simulations that do not consider 

core retention. See 597:20-598:7 (McCartan).   

479. The absence of evidence with respect to Districts 3, 4, and 5 falls well 

short of Plaintiffs’ “especially stringent” evidentiary burden, requiring a district-by-

district showing. Alexander, 602 U.S. at 11; Ala. Legis. Black Caucus, 575 U.S. at 

262.                                                                                                                                         

C. Plaintiffs’ experts’ methodologies cannot be squared with the Su-

preme Court’s racial gerrymandering precedents     

i. Mr. Fairfax  

480. The foundation of Mr. Fairfax’s analysis was that a mapdrawer cannot 

consider race at all, and still, race can predominate. Supra ¶¶19, 21. For that reason, 

Mr. Fairfax’s conclusions were based on the resulting racial demographics of dis-

tricts alone—going so far as to say that race can predominate even if there is an 

alternative nonracial explanation. Tr.1 117:1-8 (Fairfax) (“Q. The map drawer might 

be intentionally adding the Birmingham areas, right? … A. Right. Q. And—but race 

might accidentally predominate if a side effect of that is that all of those precincts 

are majority black, right? A. Right.”); Tr.1 143:25-144:3 (Fairfax) (“Q. Can you rule 

out that the addition of this portion of the Dolomite precinct is explainable by Bir-

mingham’s municipal lines. A. It can’t be ruled out, but still, the pattern exists …”); 

see also Tr.1 62:19-22 (Fairfax) (confirming his conclusions were based on resulting 
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racial demographics); see also, e.g., Tr.1 77:21-78:4 (Fairfax) (“Yes. And an exam-

ple is that you can have two map drawers—one with the intent to actually have race 

predominate and draw a map moving back and forth, back and forth with different 

race, with racial intent. And you can have a map drawer that draws the exact same 

map, but no intent, accidentally actually comes up with the exact same map. That 

map is a racially gerrymandered map. But the second map drawer didn't consider 

race. The map drawer intentionally did it, but it's still racially gerrymandered.” (em-

phasis added)).  

481. The notion that racial gerrymandering can occur “accidentally” bears 

no resemblance to binding Supreme Court precedents setting the ground rules for a 

racial gerrymandering claim. A showing of racial gerrymandering requires a show-

ing of “racial purpose.” Miller, 515 U.S. at 913. A showing of racial gerrymandering 

requires “untangl[ing]” permissible explanations for a district’s resulting racial de-

mographics from impermissible racial explanations. Alexander, 602 U.S. at 7, 20. If 

Mr. Fairfax’s approach were right—that racial gerrymandering can occur whether 

or not intended—these ground rules make little sense.  

482. A redistricting plan enacted “in spite of” the resulting racial de-

mographics is constitutionally permissible. Feeney, 442 U.S. at 279; see, e.g., Alex-

ander, 602 U.S. at 20. What is impermissible is a redistricting plan enacted “because 
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of” race. Feeney, 442 U.S. at 279. Race must have been the Commission’s predom-

inant motivation, not simply have been a byproduct of it. Alexander, 602 U.S. at 6. 

483. Nor is Mr. Fairfax’s illustrative plan indicative of racial predominance. 

It is simply indicative of another way to draw districts in Jefferson County had the 

Commission prioritized different nonracial criteria.  

484. Mr. Fairfax’s illustrative plan does not prioritize core retention, Tr.1 

179:2-7 (Fairfax), which the parties do not dispute explains the Commission’s plan. 

Supra ¶219. And Mr. Fairfax’s illustrative plan also fails to mirror the politics of the 

Commission’s plan; it would convert Commissioner Jimmie Stephens’s district from 

a Republican district to a Democratic district. Supra ¶384; PX121.  

485. Little different than Dr. Imai’s non-probative simulations in Alexander, 

Mr. Fairfax’s “failure” to consider core retention “means [the Court] cannot rule out 

core retention as another plausible explanation for the difference between the En-

acted Plan” and Mr. Fairfax’s illustrative plan. Alexander, 602 U.S. at 27; see also 

Cromartie II, 532 U.S. at 249 (illustrative maps fail to show racial predominance 

because they do not create “hypothetical alternative districts [that] would have better 

satisfied the [Commission’s] other nonracial political goals as well as traditional 

nonracial districting principles”).  
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ii. Mr. Cooper 

486. The thrust of Mr. Cooper’s testimony was that he was not trying to an-

alyze intent in this case, Tr.2 304:20 (Cooper), but that he knew Black voters were 

“overconcentrated” in Districts 1 and 2, Tr.1 258:14-15 (Cooper).  

487. For example, Mr. Cooper testified that there is no reason for districts in 

Jefferson County to exceed 65% BVAP and “no reason to continue to be hyperfo-

cused on creating Districts 1 and 2 entirely within the city of Birmingham.” Tr.2 

325:15-17, 347:20-24 (Cooper). But noted above, in his work in Louisiana, Mr. 

Cooper created a redistricting plan with districts well over 65%. Tr.2 348:12-25 

(Cooper); see Nairne, 715 F. Supp. 3d at 841 (discussing Mr. Cooper’s illustrative 

plan).  

488. The legal error infecting Mr. Cooper’s analysis is the suggestion, con-

trary to Cromartie II, that the Commission has some “affirmative obligation” to in-

tentionally reduce the number of minority voters in particular districts. Cromartie II, 

532 U.S. at 249. As the Supreme Court has long made clear, the Constitution does 

not obligate the Commission to redistrict based on race and reduce what Mr. Cooper 

calls an “overconcentration” of Black voters in particular districts. Id. The Commis-

sion only has “an obligation not to create such districts for predominantly racial, as 

opposed to political or traditional, districting motivations.” Id. That districts have 

minority concentrations that are materially different from each other is not evidence 
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of racial predominance. A disparity in racial “impact alone is not determinative.” 

Arlington Heights, 429 U.S. at 266 & n.15 (emphasis added). “[R]acial effects” 

alone are not evidence of racial predominance. Alexander, 602 U.S. at 21. 

489. Nor are Mr. Cooper’s many illustrative plans probative of racial pre-

dominance. The only illustrative plan that purports to consider core retention was 

Illustrative Plan D. But Plan D paired incumbents, split “more people in Birmingham 

in different districts” than the Enacted Plan, and had an overall core retention 10% 

less than the Enacted Plan’s. Tr.2 328:13-14; 315:11-17; 317:8-14 (Cooper); see also 

Tr.2 316:21-25, 318:11-13, 321:9-12 (Cooper) (detailing Birmingham splits in Plan 

D). Plan D does not come near the core retention of the Enacted Plan. Contra Alex-

ander, 602 U.S. at 27 (faulting experts’ alternative plans given the 14% difference 

in core retention as compared to the challenged plan). As with Mr. Fairfax, Mr. 

Cooper’s illustrative plans are no basis for “rul[ing] out core retention as another 

plausible explanation for the difference between the Enacted Plan” and Mr. Cooper’s 

illustrative plans. See Alexander, 602 U.S. at 27 (faulting expert report for “fail[ing] 

to consider ‘core district retention’” to the same degree as the Enacted Plan); see 

also Cromartie II, 532 U.S. at 249. 

iii. Dr. Liu  

490. The lion’s share of Dr. Liu’s analysis was not fit for a racial gerryman-

dering case but instead for a Voting Rights Act case.  
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491. The only relevance of Dr. Liu’s racially polarized voting analysis to this 

racial gerrymandering case is that Dr. Liu shows that race and politics are highly 

correlated in Jefferson County. Tr.2 409:20-410:1, 414:14-19 (Liu). And yet, none 

of Plaintiffs’ experts purported to disentangle racial explanations from political ex-

planations in the Enacted Plan.  

492. Dr. Liu’s “wasted votes” analysis has no relevance for a racial gerry-

mandering case. See Tr.2 412:14-17 (Liu). The notion that votes might be “wasted” 

is incompatible with the Supreme Court’s admonition that the Constitution does not 

impose any “affirmative obligation” to intentionally reduce the number of minority 

voters in particular districts to make their votes most efficient. Cromartie II, 532 

U.S. at 249.  

493. As for Dr. Liu’s regression analysis, Dr. Liu was clear that he was not 

trying to identify the “true cause” of why precincts were moved, making his analysis 

irrelevant to whether race predominated in the drawing of District 1. Tr.2 425:8-10 

(Liu). Described extensively above, there are nonracial explanations for the inclu-

sion of adjacent precincts over others, including varying population sizes of adjacent 

precincts and varying municipalities to which those precincts belong. Supra ¶¶423-

455.   
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iv. Dr. McCartan  

494. Detailed above, Dr. McCartan’s packing-cracking score is emblematic 

of all of Plaintiffs’ experts’ shortcomings. Supra ¶¶90-95. As its own name reveals, 

it not a district-by-district measure. Contra Ala. Legis. Black Caucus, 575 U.S. at 

262. Nor was it a measure created based on a comparison of the Enacted Plan to 

simulated plans that mirrored the Enacted Plan’s core retention, even though Dr. 

McCartan had such simulated plans available to him. Supra ¶¶119-29. Just like Dr. 

Imai’s error in Alexander, Dr. McCartan did not take sufficient steps to rule out 

whether what he called “extreme racial manipulation,” as shown by “packing-crack-

ing” scores, PX30 at 15, was simply a product of the high core retention of the En-

acted Plan. See Alexander, 602 U.S. at 27. 

495. And indeed, Dr. McCartan himself showed that core retention explains 

the Enacted Plan’s resulting racial demographics. When Dr. McCartan finally did 

conduct a district-by-district comparison of the Enacted Plan against Simulation Set 

5, mirroring the core retention of the Enacted Plan, Dr. McCartan concluded that 

Districts 1 and 2 were not outliers. Tr.3 641:20-23 (McCartan). There is no doubt 

after Alexander that Simulation Set 5 is the proper comparator for the Enacted Plan, 

Alexander, 602 U.S. at 27, and Simulation Set 5 contravenes all of Plaintiffs’ ex-

perts’ arguments about the unusualness of racial demographics of Districts 1 and 2.     
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D. Alternative explanations for the Enacted Plan are not hearsay  

496. Throughout the trial, Plaintiffs’ counsel objected to testimony about al-

ternative explanations as hearsay. These objections misunderstand Plaintiffs’ task in 

a redistricting case, Defendant’s response, and background principles of legislative 

privilege, immunity, and the presumption of good faith.    

497. Alexander requires Plaintiffs to “untangle” or “rul[e] out” nonracial ex-

planations for district lines. Alexander, 602 U.S. at 7, 9. In response, a defendant 

may point toward plausible nonracial explanations for district lines. See id. 9, 27. 

Lawmakers need not testify about these alternative explanations for them to be con-

sidered; any contrary rule would contravene principles of legislative privilege and 

immunity as well as the presumption of legislative good faith. See Pernell v. Fla. 

Bd. of Governors of State Univ., 84 F.4th 1339, 1344 (11th Cir 2023); Tenney v. 

Brandhove, 341 U.S. 367, 376-77 (1951); Alexander, 602 U.S. at 6. Instead, defend-

ants and their experts may turn to the challenged legislation itself and the public 

legislative record leading to that legislation. See Arlington Heights, 429 U.S. at 270; 

see, e.g., Lee v. City of Los Angeles, 908 F.3d 1175, 1179, 1183-84 (9th Cir. 2018). 

As the Supreme Court acknowledged in Arlington Heights, legislative privilege will 

“frequently” bar the testimony of lawmakers but parties can nevertheless look at the 

“legislative or administrative history.” 429 U.S. at 268, 270. Redistricting is no ex-

ception. Lee, 908 F.3d at 1179, 1183-84. 
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498. With respect to Dr. Barber’s testimony specifically, it is not “hearsay” 

for a redistricting expert to testify about alternative explanations based on his expe-

rience in redistricting cases and his review of materials commonly reviewed by ex-

perts in such cases. Dr. Barber offered alternative explanations for districts to show 

why Plaintiffs’ experts cannot reliably conclude that race predominated. In doing so, 

Dr. Barber relied on the kinds of materials “reasonably relied on by other experts.” 

Fed. R. Evid. 702, Advisory Committee Note; see also Fed. R. Evid. 703, Advisory 

Committee Notes (2000 Amendments); Knight v. Miami-Dade County, 856 F.3d 

795, 809 (11th Cir. 2017); Bauman v. Centex Corp., 611 F.2d 1115, 1120 (5th Cir. 

1980). He reviewed the same maps, the same municipal boundaries, and the same 

census data as Plaintiffs’ experts. See, e.g., Tr.1 16:16-18 (Fairfax); Tr.2 302:7-12 

(Cooper); Tr.2 372:16-21 (Liu); Tr.3 627:25-628:1 (McCartan). To his credit, he 

also relied on the publicly available legislative record, while Plaintiffs’ experts 

blinded themselves to it. Tr.1 58:2-4 (Fairfax); Tr.2 304:6-17 (Cooper); Tr.2 403:25-

404:5 (Liu); Tr.3 587:8-11 (McCartan); accord, e.g., Arlington Heights, 429 at 270; 

Lee, 908 F.3d at 1179, 1183-84. Based on these materials, Dr. Barber exercised his 

“independent judgment” to evaluate whether there were any alternative explanations 

that Plaintiffs’ experts failed to consider. In re 3M Combat Arms Earplug Prod. Liab. 

Litig., 2021 WL 684183, at *2 (N.D. Fla. Feb. 11, 2021). This testimony falls 

squarely within the scope of permissible expert testimony under Rule 703 and this 
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Court’s precedent. See, e.g., id.; Hicks v. United States, 2006 WL 5186501, *1 (N.D. 

Ala. Feb. 2, 2006); Colonial Pipeline Co., Inc. v. Ceco Pipeline Servs. Co., Inc., 

2022 WL 4283098, *9 (N.D. Ala. July 13, 2022). Nothing precludes Dr. Barber from 

identifying alternative explanations based on his review of those typical expert ma-

terials.   

499. Dr. Barber’s approach here is little different than the approach taken by 

Mr. Fairfax as a defense expert in the Callais litigation. Supra ¶22. Mr. Fairfax did 

not rely on personal conversations with lawmakers. He instead relied on these same 

types of materials that Dr. Barber relies upon here, including by making visual ob-

servations about the map. Tr.1 166:22-167:7 (Fairfax). For example, Mr. Fairfax 

observed that a district largely followed municipal boundaries. Tr.1 168:14-16 (Fair-

fax). He agreed that no lawmaker told him about the municipal lines but rather he 

could observe them from looking at the map itself. Tr.1 168:17-22 (Fairfax). He also 

identified where the district lines could be explained by trying to place LSU within 

a single district. Tr.1 169:24-170:4 (Fairfax). Again, no lawmaker told him about the 

reason behind the movement of the district lines, rather that observation came from 

Mr. Fairfax’s experience and knowledge about drawing districts. Tr.1 170:10-19 

(Fairfax). He testified that those observations were based on what he knew to be 

“common” in redistricting litigation. Tr.1 170:10-13 (Fairfax). 
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E. The invocation of legislative privilege is not grounds for an adverse 

inference or otherwise relaxing Plaintiffs’ especially stringent evi-

dentiary burden  

500. The commissioners in this litigation invoked legislative privilege, and 

at no point did Plaintiffs seek to challenge that invocation of privilege in this Court 

or in the Court of Appeals.   

501. In this Circuit and others, lawmakers are well within their rights to in-

voke the legislative privilege, even when the claim itself “directly implicates the 

government’s intent.” Lee, 908 F.3d at 1188; Pernell, 84 F.4th at 1343-44. The leg-

islative privilege reflects the “unquestioned” principle that it is “not consonant with 

our scheme of government for a court to inquire into the motives of legislators.” 

Tenney, 341 U.S. at 377. From Tenney to Pernell, binding precedent holds that in 

§1983 cases, like this case, the legislative privilege “is insurmountable.” Pernell, 84 

F.4th at 1343-44. A party may invoke legislative privilege while still defending 

against intent-based constitutional claims. Tenney, 341 U.S. at 377; see e.g., Pernell, 

84 F.4th at 1341; In re Hubbard, 803 F.3d 1298, 1307 (11th Cir. 2015); La Union 

Del Pueblo Entero v. Abbott (Hughes), 68 F.4th 228, 231-32 (5th Cir. 2023); Am. 

Trucking Ass’n v. Alviti, 14 F.4th 76, 89 (1st Cir. 2021); Common Cause Fla. v. 

Byrd, 674 F. Supp. 3d 1097, 1103 (N.D. Fla. 2023). Redistricting cases are no ex-

ception. Lee, 908 F.3d at 1187-88. 
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502. When a lawmaker invokes legislative privilege—as commissioners 

have done here—the court cannot draw an adverse inference or otherwise relax 

Plaintiffs’ demanding burden of proof. Any such inference or relaxation of Plain-

tiffs’ burden would be contrary to the presumption of legislative good faith. See Al-

exander, 602 U.S. at 6. Especially here, when the Court is confronted with evidence 

of various alternative explanations from the publicly available legislative record and 

lengthy expert analyses and testimony, the inference is in favor of the Commission. 

Id. at 11.  

503. Courts have declined to draw adverse inferences when parties invoke 

other privileges, and the legislative privilege should be no exception. Waite, Schnei-

der, Bayless & Chesley Co., L.P.A. v. Davis, 126 F. Supp. 3d 946, 947 (N.D. Ohio 

2015) (“Otherwise the holder may be either intimidated into waiving the [spousal] 

privilege, or penalized for exercising the privilege.”); Knorr-Bremse Systeme Fuer 

Nutzfahrzeuge GmbH v. Dana Corp., 383 F.3d 1337, 1344 (Fed. Cir. 2004) (holding 

that an adverse inference from privileges “distort[s] the attorney-client relationship, 

in derogation of the foundations of that relationship”); Parker v. Prudential Ins. Co., 

900 F.2d 772, 775 (4th Cir.1990) (no negative inference from assertion of attorney-

client privilege). And the Supreme Court has cautioned against ad hoc exceptions to 

privileges that may cause “general erosion” to the privileges themselves. Swidler & 

Berlin v. United States, 524 U.S. 399, 410 (1998). The legislative privilege that is 
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“insurmountable” cannot carry with it an adverse inference. Pernell, 84 F.4th at 

1343-44. Such an inference would be in tension with legislative privilege cases and 

would force legislators to choose between defending against an intent-based claim 

or invoking the privilege. That choice is “not consonant with our scheme of govern-

ment” that precludes courts from “inquir[ing] into the motives of legislators.” Ten-

ney, 341 U.S. at 377. 

III. The Commission’s Past Compliance with Section 5 of the Voting Rights 

Act Compliance Is Not Evidence of Present-Day Unconstitutionality  

504. All that remains of Plaintiffs’ case is the remarkable contention that the 

Commission’s past compliance with §5 of the Voting Rights Act infects the Enacted 

Plan with unconstitutionality. The Commission’s past §5 compliance provides no 

evidence that race predominated in 2021.  

505. Plaintiffs’ theory rests on the specious notion that complying with the 

Voting Rights Act is equivalent to “racial gerrymandering,” and that remedying a 

Voting Rights Act violation would entail “remedial racial gerrymandering.”     

506. Any such theory is far afield from binding Supreme Court precedent. 

The Supreme Court has never held that complying with the Voting Rights Act is 

mutually exclusive with complying with the Equal Protection Clause.    

507. Section 5 remains the law today. The Supreme Court has never held §5 

compliance to be unconstitutional without some particular showing that §5 compli-

ance was effectuated by allowing race to predominate over other redistricting 
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criteria. The Supreme Court could not have been clearer in Shelby County: While 

the Court invalidated §4’s automatic coverage formula as unconstitutional, the Court 

“issue[d] no holding on § 5 itself.” Shelby County, 570 U.S. at 557. And even where 

past §5 plans had been drawn in pursuit of a racial target, the Supreme Court declined 

to hold that race predominated. In Bethune-Hill, the Supreme Court declined to hold 

that the legislature’s use of a 55% BVAP target amounted to racial predominance. 

580 U.S. at 192 (“use of an express racial target” was just one factor among others 

that the court would have to consider as part of “[a] holistic analysis”). It necessarily 

follows that here, with no evidence of ex ante racial targets during any mapdrawing, 

the Commission’s past §5 compliance cannot be presumed to be unconstitutional.    

508. Plaintiffs’ contrary arguments wrongly equate racial predominance 

with mere awareness of race during or after redistricting. To be sure, remedying a 

Voting Rights Act violation will at some point require “racial consciousness” be-

cause a determination whether additional majority-minority districts can be drawn 

is a “quintessentially race-conscious calculus,” and still race still “may not be the 

predominant factor in drawing district lines.” Allen, 599 U.S. at 31 (plurality op.). 

For example, when communicating with the Department of Justice, the Commission 

necessarily had to identify the resulting racial demographics of districts. In such 

cases, race may be a “consideration,” but mere consideration or awareness of race is 

not predominance. Id.; see Miller, 515 U.S. at 916.  
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509. Any such theory is also far afield from Plaintiffs’ experts’ own testi-

mony about their work in Voting Rights Act cases. As they testified, lawmakers can 

comply with the Voting Rights Act without even considering race at all in redistrict-

ing. Mr. Fairfax agreed that he can “draw a majority-black district without race pre-

dominating.” Tr.1 172:17-20 (Fairfax). And Mr. Cooper explained that, when he 

draws a Gingles 1 map, race “is a factor” but “is not the most important” factor. Tr.2 

327:9-14 (Cooper). He can draw that district without race predominating “over all 

other traditional redistricting principles.” Id. at 327:9-17, 351:12-14; 352:16-18 

(Cooper). 

510. Importantly here, none of the Commission’s past maps had been 

deemed unconstitutional. No Plaintiff ever challenged those past maps or objected 

during the 2021 redistricting process. Tr.1 213:4-11 (McClure); Tr.2 458:4-16 

(Simelton); Tr.2 486:1-13 (Douglas); Tr.3 525:17-526:12 (Hall). Plaintiffs cannot 

now argue a decade or more later that they long believed the past districts were un-

constitutional. Fouts v. Harris, 88 F. Supp. 2d 1351, 1354 (S.D. Fla. 1999) aff’d sub 

nom. Chandler v. Harris, 529 U.S. 1084 (2000) (discussing “detrimental reliance 

upon the Plaintiff’s conduct”). 

511. There is also no evidence for Plaintiffs’ novel theory. They point to the 

existence of past preclearance correspondence with the U.S. Department of Justice. 

As a factual matter, these letters are after-the-fact “statement[s] of demographics.” 
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Tr.4 881:16-22 (Barber). If this correspondence were enough to support Plaintiffs’ 

novel theory, then the constitutionality of all electoral districts in every jurisdiction 

previously subjected to §5 would be called into question.  

512. The letters simply describe the resulting racial demographics of dis-

tricts. That is no surprise—the very purpose of the Department of Justice’s review 

was to ensure the plans “neither ha[d] the purpose nor will have the effect of denying 

or abridging the right to vote on account of race or color.” 52 U.S.C. §10304(a). That 

the submissions included discussions of the racial demographics of districts was a 

necessary component so that the Department of Justice could make its §5 determi-

nation. The statements were of the “anticipated effect of the change” in district lines 

on the demographic makeup of each district, not the intent of the Commission. See 

PX3 at 3 (“anticipated effect of the change”); PX4 at 5 (“statement of the anticipated 

effect of the change on members of racial or language minority groups”); PX5 at 

1081 (same). 

513. These preclearance letters bear no resemblance to other cases in which 

the constitutionality of a jurisdiction’s §5 compliance had been called into question. 

The language in the Jefferson County letters about the “anticipated effect of the 

change” after the redistricting process completed, supra ¶¶140-142, does not purport 

to describe why the Commission moved voters while redistricting was ongoing. 

Compare that language of the past commission plans’ “effect” to those in Clark v. 
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Putnam County, 293 F.3d 1261 (11th Cir. 2002). There, the §5 submission to DOJ 

stated that the “submitted plan … creates two voting districts in which black voting 

strength in Putnam County has been maximized.” Id. at 1275 (emphasis added). Put-

nam County represented in its §5 correspondence that the mapdrawer was instructed 

to include “every contiguous census block available which would have the effect of 

increasing the black percentage in the two majority black voting districts” during 

redistricting. Id. at 1267 & n.17. Similarly, in Chen v. City of Houston, 206 F.3d 502 

(5th Cir. 2000), §5 correspondence discussed the city’s objective to create minority-

majority districts. Id. at 519. And even on that record, the Fifth Circuit determined 

that this circumstantial evidence was insufficient to carry Plaintiffs’ burden, even in 

a summary judgment posture. Id. Here, the Jefferson County Commission’s prior 

submissions are even less probative. They merely address the resulting de-

mographics after redistricting and the county’s awareness that there remained two 

majority-Black districts in the county. 

514. It also bears repeating that these preclearance letters were submitted 

after the redistricting process was complete and the Commission had adopted a new 

plan. See PX3 at 1; PX4 at 1; PX5 at 1075. The only evidence adduced at trial about 

what occurred during the past redistricting processes was that there was no reference 

to §5 or any racial target in the 2013 redistricting presentation given by Mr. Stephen-

son. Tr.3 708:2-4 (Stephenson).  
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515. The preclearance letters at most show that the county was aware of the 

racial makeup of districts as necessary to comply with the Voting Rights Act. But 

past compliance with §5 alone is not evidence that the past plans were unconstitu-

tional, let alone the 2021 plan challenged here. See Shelby County, 570 U.S. at 557; 

see also Allen, 599 U.S. at 32.  

516. Even if there were something constitutionally suspect about the Com-

mission’s past §5 compliance—which would require departing from the precedents 

discussed above—any such “past discrimination cannot, in the manner of original 

sin, condemn governmental action that is not itself unlawful.” Abbott, 585 U.S. at 

603 (cleaned up). “[W]e cannot accept official actions taken long ago as evidence of 

current intent.” McClesky v. Kemp, 481 U.S. 279, 298 n.20 (1987). Instead, it is the 

“precise circumstances surrounding the passing of” the 2021 maps, not the “inten-

tions of previous generations” that matters. Greater Birmingham Ministries v. Sec’y 

of State for Ala., 992 F.3d 1299, 1325 (11th Cir. 2021). The challenge here is to the 

redistricting plan enacted in 2021. And Plaintiffs have mustered no probative evi-

dence of its unconstitutionality.  

CONCLUSION 

Plaintiffs’ racial gerrymandering claims fail in all districts. Plaintiffs have not 

met their especially stringent burden to show that any district in the 2021 Enacted 

Plan is explainable by race alone.  
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