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INTRODUCTION 

It remains Plaintiffs’ burden to prove that race predominated in the Jefferson 

County Commission’s 2021 electoral districts. To prevail at summary judgment, the 

Commission need not “negate” that element of Plaintiffs’ case. Lujan v. Nat’l Wild-

life Fed., 497 U.S. 871, 885 (1990) (emphasis in original). The Commission prevails 

if Plaintiffs failed to create a triable issue of fact that each 2021 district is unexplain-

able except by race. See Celotex Corp. v. Catrett, 477 U.S. 317, 322, 325 (1986); 

Alexander v. S.C. State Conf. of NAACP, 144 S. Ct. 1221, 1248 (2024). If there is a 

“possibility” that districts are explainable by something other than race, “that possi-

bility is dispositive” and Plaintiffs lose. Alexander, 144 S. Ct. at 1241.  

Plaintiffs have not met that demanding evidentiary burden to justify proceed-

ing to trial. They make no arguments specific to Districts 3, 4, and 5; at the very least 

summary judgment for the Commission should be granted with respect to those dis-

tricts. See Alabama Leg. Black Caucus v. Alabama, 575 U.S. 254, 262 (2015). As for 

Districts 1 and 2, Plaintiffs cannot proceed to trial based on lawyer argument alone, 

declaring there to be disputed facts without accompanying evidence. See Lujan, 497 

U.S. at 884; see also Fed. R. Civ. P. 56(c)(1)(A). Plaintiffs retained experts who 

testified they did not consider alternative explanations for districts. Instead of trying 

to prove that “racial purpose” overwhelmed the 2021 redistricting process, Miller v. 

Johnson, 515 U.S. 900, 913 (1995), they believed that descriptions of racial 
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demographics in past section 5 correspondence and observations of present-day ra-

cial demographics would be enough. Whether such evidence is sufficient to prove a 

racial gerrymandering claim is a legal question that this Court can and should resolve 

on summary judgment. The U.S. Supreme Court’s Alexander decision removes any 

doubt that such evidence falls well short of Plaintiffs’ “especially stringent” eviden-

tiary burden. Alexander, 144 S. Ct. at 1236. Summary judgment should be granted 

for the Commission.  

RELEVANT LEGAL STANDARDS 

Plaintiffs must overcome the presumption of legislative good faith and present 

evidence that “[r]ace was the criterion that … could not be compromised” during the 

2021 redistricting. Easley v. Cromartie, 532 U.S. 234, 241 (2001) (Cromartie II); 

Alexander, 144 S. Ct. at 1235-36. Plaintiffs cannot create a genuine factual dispute 

that race predominated based on mere allegations alone. See, e.g., Tipton v. Bergrohr 

GMBH-Siegen, 965 F.2d 994, 998 (11th Cir. 1992). Conclusory rhetoric, unsup-

ported by evidence, is not enough to defeat a summary judgment motion. Harris v. 

Ostrout, 65 F.3d 912 (11th Cir. 1995). When there is an “absence of any specific 

facts” to substantiate Plaintiffs’ assertions that race predominated, that “deprives” 

those assertions “of any probative value.” Hilburn v. Murata Electronics N. Am., 

Inc., 181 F.3d 1220, 1228 (11th Cir. 1999).  
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ARGUMENT 

 Plaintiffs failed to create a genuine issue of fact, based on evidence and not 

mere allegations, that race predominated in the 2021 Enacted Plan. Plaintiffs’ ex-

perts disclaimed “ruling out” nonracial alternative explanations for district changes.

But see Alexander, 144 S. Ct. at 1245.1 Plaintiffs cannot overcome that failure by 

asking the Court to ignore undisputed alternative explanations because Commission-

ers did not testify, equivalent to presuming legislative bad faith, contra id. at 1235. 

Lawmakers cannot be penalized for invoking that longstanding and “insurmounta-

ble” privilege. Pernell v. Fla. Bd. of Governors of State Univ., 84 F.4th 1339, 1343-

44 (11th Cir. 2023). Plaintiffs’ disregard of alternative, nonracial explanations for 

district changes—premised on their misunderstanding that race can predominate ac-

cidentally—means summary judgment for the Commission is warranted.  

I. Maximizing Core Retention Is a Valid Redistricting Criterion.  

 A. There is no genuine dispute that the 2021 Enacted Plan is explainable by 

maximizing core retention,2 and Alexander confirms that prioritizing core retention 

                                            
1 See, e.g., Doc. 90-56 at 102:25-103:4, 195:10-11 (Williamson) (testifying that he “did not con-

sider alternative factors” and that his “analysis was exclusively limited to race”); Doc. 90-43 at 

90:15-91:12, 79:12-14 (Liu) (testifying that he did not consider other explanations); Doc. 90-29 at 

108:14-22 (Fairfax) (describing total population of precinct); id. at 111:9-23 (agreeing that the 

Commission could not have met its “population equality goal” by moving the entire precinct, hold-

ing all else equal); Doc. 89-9 at ¶29 (Fairfax). 
2 See Doc. 99 at 17-18. See Doc. 100 at 5 (“So there is no question the Defendant Commission set 

out to keep as much of the 2013 plan as possible, and there is no question it succeeded.”); Doc. 96 

at 11 (the “parties agree that the Enacted Plan maintains most of the population from each of the 

districts in the 2013 District map”). 
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is a valid redistricting criterion, 144 S. Ct. at 1234. Commissioners made public 

statements about using their existing districts as a benchmark,3 the County’s redis-

tricting presentation illustrated how all proposals used existing districts as a bench-

mark,4 and Commissioners said they didn’t want to lose constituents.5 Maximizing 

core retention meant that the incumbent Commissioners would maximize the num-

ber of existing constituents they would retain in the 2021 districts.6 That political 

goal is legitimate and common. See id. at 1245; Karcher v. Daggett, 462 U.S. 725, 

740 (1983); Abrams v. Johnson, 521 U.S. 74, 99-100 (1997); White v. Weiser, 412 

U.S. 783, 791 (1973). Plaintiffs did not dispute that evidence with contrary evidence. 

Experts discussed how core retention explains the 2021 Enacted Plan.7 Plaintiffs 

have not “rule[d] out core retention as another plausible explanation” that defeats 

their racial gerrymandering claim. Alexander, 144 S. Ct. at 1245.  

                                            
3 Doc. 27-2 at 39:16-18 (statement of Commissioner Tyson) (“We are underpopulated. That mean 

you hold what you got and you pull from the people that’s overpopulated.”). 
4 Doc. 31-2 at 14-17. 
5 Doc. 27-2 at 45:7-10 (statement of Commissioner Knight (“So we’re okay with our districts and 

what we – we don’t want to really give up people but we have to [] make it balanced and even.”). 
6 See, e.g., Doc. 90-29 at 34:17-35:12 (Fairfax); Doc. 90-14 at 51:20-21 (Cooper). 
7 Contrary to McClure Plaintiffs’ assertion that there is a dispute about whether adjacent precincts 

were more likely to be added to districts (as compared to faraway precincts), McClure Plaintiffs’ 

expert testified that he was “not disputing” that “whether a precinct is adjacent is a strongest pre-

dictor for whether it would be moved into District 1.” Doc. 90-43 at 82:5-9; see also, e.g., Doc. 94 

at 3 n.3 (citing Fairfax, Cooper, McCartan, and Stephenson); id. at 5 n.7 (citing Cooper); id. at 6 

(citing McCartan and Fairfax); id. at 18-19 nn.30-31 (citing Fairfax, Cooper, and McCartan); id. 

at 26 (citing McCartan); Doc. 89-6 at ¶¶5, 20-23 (Cooper) (attempting to prioritize core retention 

in his illustrative plans in response to Dr. Barber’s criticisms); id. 98:7-10 (agreeing that “the over-

all core retention rate of the adopted plan is in the range of 95 percent”); Doc. 90-14 at 166:19-25, 

100:14-16 (Cooper); Doc. 90-43 at 16:1-3 (Liu); Doc. 89-13 at 1-3 (Liu); Doc. 89-7 ¶43 (Fairfax); 

Doc. 90-29 at 179:18-180:4 (Fairfax); Doc. 89-1 at 10 (Barber).  
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Plaintiffs dispute only the lawfulness of prioritizing core retention—a legal issue 

resolvable on summary judgment.  

 B. Plaintiffs’ central argument is that the Commission prioritized core reten-

tion because of race. No evidence supports that spin on the redistricting process. 

There is zero evidence that the Commission was “using race as a proxy” in 2021, 

contra Doc. 101 at 11, 13, distinguishing this case from Clark v. Putnam County, 

which involved specific evidence showing that race was a proxy for “maximizing 

the black population” to protect the “two black incumbents.” 293 F.3d 1261, 1271-

72 (11th Cir. 2002). Here, McClure Plaintiffs simply assert that “‘core retention’ 

necessarily maintains the separation of voters by race,” Doc. 101 at 13, without any 

proof of that “racial purpose,” Miller, 515 U.S. at 913. Plaintiffs cannot proceed to 

trial without “sufficient evidence” that the Commission used a valid and common 

nonracial redistricting criterion as a pretext for race. Anderson v. Liberty Lobby Inc., 

477 U.S. 242, 249 (1986). 

 Plaintiffs also reassert arguments about an illusory 65% racial target.8 As the 

Commission explained in response to Plaintiffs’ summary judgment motions, there 

is no evidence that the Commission was shooting at any racial redistricting target. 

See Doc. 99 at 9-12. The Commission did not even discuss districts in racial terms 

                                            
8 Doc. 101 at 1; Doc. 100 at 20. 
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before voting.9 After the Commission voted and the public hearing was ending, 

Commissioner Tyson made one passing statement regarding politics and race, lim-

ited to a few precincts added to District 2. Explained below, her statement is at most 

evidence of racial awareness and comes nowhere near predominance. Infra, at 26-

27.10  

As for earlier redistricting cycles, past legislation does not “in the manner of 

original sin” taint the 2021 legislation. Abbott v. Perez, 585 U.S. 579, 603 (2018); 

see Greater Birmingham Ministries v. Sec’y of State for Ala., 992 F.3d 1299, 1325-

26 (11th Cir. 2021). In any event, Plaintiffs have not produced evidence that past 

districts were “racially designed” to hit a particular target, contra Doc. 100 at 4. 

They have produced only DOJ correspondence that describes the resulting racial 

demographics of districts, as expected for DOJ’s section 5 review. See Doc. 99 at 

28-31. But Plaintiffs did not dispute, with any evidence, that the correspondence 

merely described the demographics of districts, distinct from conceding that they 

were drawn with predominantly “racial purpose,” Miller, 515 U.S. at 913. Section 5 

correspondence alone is not probative evidence of racial predominance; time and 

again, the U.S. Supreme Court has declined to say that a jurisdiction’s compliance 

with section 5 is presumptively unconstitutional. See, e.g., Bethune-Hill v. Virginia 

                                            
9 See, e.g., Doc. 31-2; Doc. 47 at 26:23-27:5 (Stephenson) (“Race never came up.”). 
10 Doc. 27-2 at 39:19-40:4, 40:12, 40:19 (statements of Commissioner Tyson). 
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State Bd. of Elections, 580 U.S. 178, 192-93 (2017); see also Shelby County v. 

Holder, 570 U.S. 529, 557 (2013).  

Relatedly, Addoh-Kondi Plaintiffs argue that the Commission failed to show 

that “majority-minority districts … are still needed to achieve the VRA’s purposes.” 

Doc. 100 at 5. But lawmakers can comply with the VRA without race predominating. 

See Doc. 90-29 at 184:9-12 (Fairfax); see, e.g., Bethune-Hill v. Virginia State Bd. of 

Elections, 141 F. Supp. 3d 505, 544-45, 565 (E.D. Va. 2015), aff’d in part, vac’d in 

part, 580 U.S. 178 (2017). And lawmakers have no “affirmative obligation” to 

change the racial demographics of constitutionally drawn districts. Easley v. 

Cromartie, 532 U.S. 234, 249 (2001) (Cromartie II). Plaintiffs’ theory that the Com-

mission should have pursued race-first redistricting policies—making race the rea-

son for moving voters in and out of districts to achieve a different racial makeup 

than past redistricting plans—turns the Constitution upside down. See Students for 

Fair Admissions, Inc. v. President and Fellows of Harvard College, 600 U.S. 181, 

230 (2023).   

II. The 2021 Districts Resemble Race-Neutral Alternatives.  

The best evidence that the 2021 Enacted Plan is lawful is McClure Plaintiffs’ 

own expert’s simulation set. In his rebuttal report, Dr. McCartan compared the En-

acted Plan with 120,000 race-neutral alternatives that prioritized core retention about 

Case 2:23-cv-00443-MHH   Document 105   Filed 07/17/24   Page 14 of 39

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 8 

the same as the Commission.11 Districts 1 and 2 in the Enacted Plan resembled thou-

sands of districts in Dr. McCartan’s race-neutral simulations. Doc. 89-14 at 19, tbl. 

2. When asked whether Districts 1 and 2 were outliers, Dr. McCartan confirmed that 

neither district in the Enacted Plan was an outlier. Doc. 90-49 at 115:11-20, 107:3-

7 (McCartan).  

Plaintiffs cannot overwrite that undisputed fact with Dr. McCartan’s “pack-

ing-cracking” scoring system. See Doc. 101 at 7, 16 (discussing packing-cracking 

score while omitting the district-specific evidence from Dr. McCartan’s simula-

tions). That “packing-cracking” score is simple arithmetic that combines information 

about Districts 1, 2, and 3, while ignoring Districts 4 and 5; it entails averaging the 

BVAP of Districts 1 and 2 as though they are the same district and then subtracting 

the BVAP of District 3. See Doc. 99 at 34-35.12 It is not the district-specific evidence 

required for racial gerrymandering claims. See Alabama Leg. Black Caucus, 575 

U.S. at 262. It at most shows racial “side effects” not “racial purpose.” Alexander, 

144 S. Ct. at 1241 (“nothing rules out th[e] possibility” that racial demographics are 

merely a “side effect”); Miller, 515 U.S. at 913. 

                                            
11 Doc. 89-14 at ¶44 (McCartan); Doc. 89-2 at 1-2 (Barber); Doc. 90-49 at 84:15-21 (McCartan); 

Doc. 90-1 at 100:21-101:3 (stating that Dr. McCartan is a “leading scholar[] in the use of simula-

tions in redistricting”).  
12 Doc. 90-49 at 42:17-43:10, 34:13-21, 26:22-27:14, 32:8-25 (McCartan). 
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Similarly, Plaintiffs’ illustrative maps do not create a genuine dispute that race 

predominated in the Enacted Plan, especially in light of Dr. McCartan’s Simulation 

Set 5. No illustrative maps prioritized core retention. See Doc. 101 at 14.13 And so 

those illustrative plans do not perform “equally well” (contra Doc. 101 at 4) on the 

criteria that matter for purposes of substantiating Plaintiffs’ unsubstantiated claims 

that race, not core retention, explains the district changes.14 The illustrative plans 

reflect a “blinkered view” of redistricting, starting from a blank slate rather than the 

incumbent Commissioners’ existing districts. Alexander, 144 S. Ct. at 1245; Doc. 94 

at 5-6. These plans also had questionable racial explanations.15 And tellingly, the 

racial demographics of Plaintiffs’ experts’ alternatives are outliers when compared 

to Dr. McCartan’s 120,000 race-neutral simulations. Plaintiffs do not dispute that 

they suppressed the BVAP of Districts 1 and 2 in their alternatives, while inflating 

the BVAP of District 3 or District 4.   

                                            
13 See also Doc. 90-29 at 181:8-11 (Fairfax); Doc. 90-14 at 167:19-25, 106:12-18, 166:19-24 

(Cooper).    
14 See Doc. 94 at 18-19; Doc. 99 at 36-38. 
15 See, e.g., Doc. 90-14 at 117:1-5 (Cooper) (prioritizing creation of a third majority Black Dis-

trict); Doc. 90-29 at 195:12-196:6 (hesitating when asked whether his proposed plan was race-

predominant). 
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III. The Commission Is Not Using Legislative Privilege as a Sword and 

Shield. 

 Plaintiffs fault Commissioners for invoking legislative privilege—a privilege 

that predates the founding. See Tenney v. Brandhove, 341 U.S. 367, 372, 378-79 

(1951). This “common-law privilege” protects “the integrity of the legislative pro-

cess.” Pernell, 84 F.4th at 1343-44. It applies here, just as the Ninth Circuit applied 

it applied in a case involving Los Angeles redistricting. See Lee v. City of Los Ange-

les, 908 F.3d 1175 (9th Cir. 2018). As the Eleventh Circuit recently explained, leg-

islative privilege “is insurmountable in private civil actions under section 1983” such 

as this one. Pernell, 84 F.4th at 1344.  

Doc. 89-2 at 4, fig. 1 (Barber) 
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Despite that well-settled privilege, Plaintiffs invite this Court to fault Com-

missioners for not testifying and to ignore the alternative, nonracial explanations for 

districts because Commissioners did not testify. See Doc. 100 at 8; Doc. 101 at 20. 

Citing a Florida redistricting court’s discovery order, Plaintiffs contend that the 

Commission has used legislative privilege as both a sword and shield. See Doc. 100 

at 12 (citing League of Women Voters of Fla., Inc. v. Lee, 2022 WL 610400, at *2 

(N.D. Fla. Jan. 4, 2022)); Doc. 101 at 21. But there—just as here—all agreed that 

the defendants could present evidence of legislative intent so long as “that evidence 

[wa]s based on publicly available information” in the legislative record. Motion in 

Limine at 6-7, Lee, Doc. 385, 2022 WL 610400. Defendants simply could not “offer 

evidence or testimony withheld from Plaintiffs under the legislative privilege.” Id. 

at *8. 

The Commission has drawn the same line here. Dr. Barber’s conclusions are 

based on publicly available census data, maps, transcripts of public meetings, Plain-

tiffs’ expert data, and the declaration and deposition of Barry Stephenson.16 Mr. Ste-

phenson’s testimony was in his capacity as Chairman of the Board of Registrars; he 

publicly facilitated the redistricting process, including giving two public presenta-

tions. He described the process generally and answered questions about his 

                                            
16 Doc. 90-1 at 43:19-24 (Barber); see generally Doc. 89-1 (Barber) (citing materials relied on his 

report). 
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 12 

presentations.17 Plaintiffs deposed him before the preliminary injunction hearing, 

and the Commission made him available again during discovery, which Plaintiffs 

declined. All of this evidence “bear[s] on legislative intent” without piercing legis-

lative privilege. Lee, 2022 WL 610400, at *8.  

IV. Plaintiffs’ Challenges to Dr. Barber Should Be Rejected. 

Alexander requires this Court to presume good faith and puts the burden on 

Plaintiffs to rule out other explanations for the Enacted Plan. 144 S. Ct. at 1241. 

Contrary to Plaintiffs’ arguments, Dr. Barber’s testimony is admissible expert testi-

mony that explores those other explanations that Alexander says would defeat Plain-

tiffs’ racial gerrymandering claims. It was Plaintiffs’ experts—not Dr. Barber—who 

speculated that race explained the 2021 changes without considering alternatives.18 

Dr. Barber simply responded to Plaintiffs’ experts’ speculation by showing that they 

failed to rule out other explanations.19 Dr. Barber is a Princeton-educated political 

scientist and statistician who served as a special master in Michigan redistricting 

litigation and who served as an expert in myriad redistricting cases.20 He has au-

thored more than 20 peer-reviewed articles, including several on the topic of racial 

                                            
17 See Doc. 31; Doc. 47. 
18 Doc. 90-29 at 15:6-13, 15:19-20, 97:9-11 (Fairfax); Doc. 90-56 at 48:17-23, 51:16-21 (William-

son). 
19 Doc. 89-1 at 4 (“[Plaintiffs’ experts’] analysis fails to consider alternative explanations for pre-

cinct movement that negate race as a predominant motive for these changes.”). 
20 Doc. 89-1 at 54-59 (Barber); Doc. 90-1 at 13:22-14:2 (Barber). 
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politics in America.21 Dr. Barber testified repeatedly that he does not purport to be 

an expert in mind-reading,22 and instead did exactly what Alexander demands by 

considering nonracial explanations for the 2021 redistricting changes.23   

Whether an expert’s testimony is admissible—and able to be considered by 

the factfinder—versus whether that expert’s testimony is credible are distinct ques-

tions. Rink v. Cheminova, Inc., 400 F.3d 1286, 1293 (11th Cir. 2005). For the ques-

tion of admissibility, the Court acts as gatekeeper, evaluating the expert’s “qualifi-

cation, reliability, and helpfulness.” United States v. Frazier, 387 F.3d 1244, 1260 

(11th Cir. 2004) (en banc). Plaintiffs’ arguments about Dr. Barber are, at most, about 

the weight of the evidence, not a basis for excluding him altogether. See Quiet Tech., 

DC-8, Inc. v. Hurel-Dubois UK Ltd., 326 F.3d 1333, 1345 (11th Cir. 2003); Rosen-

feld v. Oceania Cruises, Inc., 654 F.3d 1190, 1193 (11th Cir. 2011).  

A. McClure Plaintiffs’ Challenges to Dr. Barber’s Testimony 

McClure Plaintiffs contend that Dr. Barber is not qualified to analyze “racially 

discriminatory intent,” Doc. 101 at 5, 15, which they conflate with the racial pre-

dominance analysis in redistricting cases. They rely on deposition testimony from 

Jones v. DeSantis, which was not a redistricting case. Doc. 101 at 5; Doc. 90-8. Dr. 

Barber’s task in Jones was to look at survey evidence. See Barber Report, Jones v. 

                                            
21 Doc. 89-1 at 54-59 (Barber); Doc. 90-1 at 13:22-14:2 (Barber). 
22 Doc. 90-1 at 85:6-17, 86:11-15, 92:19-25, 97:21-25 (Barber).  
23 Doc. 89-1 at 3-4, 10-39 (Barber); Doc. 90-1 at 18:22-19:6, 20:22-21:1 (Barber).  

Case 2:23-cv-00443-MHH   Document 105   Filed 07/17/24   Page 20 of 39

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 14 

DeSantis, 4:19-cv-300, Doc. 148-37 (N.D. Fla. Sept. 16, 2019). He testified that he 

did not have “academic expertise in analyzing or evaluating racial discrimination” 

when looking at that survey evidence for purposes of the voter registration issue in 

that case. Doc. 90-1 at 78:21-25 (quoting Doc. 90-8 at 1045:15-17) (emphasis 

added). Plaintiffs err by conflating what Dr. Barber said in Jones about gleaning 

“racial discrimination” from survey evidence with his expertise “in determining 

whether race predominated in a particular redistricting plan,” even though Dr. Bar-

ber explained the difference. Doc. 90-1 at 80:3-7. Dr. Barber is highly qualified to 

evaluate whether race or another factor predominated here by analyzing redistricting 

data and performing statistical analyses.24 See Quiet Tech., 326 F.3d at 1343 (the 

expert was qualified “by virtue of his extensive education, training and experience”).  

Specifically, McClure Plaintiffs also seek to exclude Dr. Barber’s testimony 

about alternative explanations for why the Commission moved the Brookside pre-

cinct from District 1 to District 3. Doc. 101 at 22-23. But this dispute is about the 

“persuasiveness” of Dr. Barber’s explanation for the shift in population and what 

“weight” the Court should assign to his testimony. Rosenfeld, 654 F.3d at 1193. And 

it is particularly inappropriate here, where Plaintiffs have not contended on summary 

                                            
24 Doc. 89-1 at 54-59 (Barber); Doc. 90-1 at 8:1-11 (Barber) (noting that he is an associate profes-

sor in the political science department at BYU and the director of the Center for the Study of 

Elections and Democracy); id. at 13:12-14:2 (explaining that he has published articles, authored 

expert reports, testified in redistricting trials, and served as a mapping special master). 
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judgment that the movement of this 84-person precinct is at all probative of their 

racial gerrymandering claims.25 Even if Plaintiffs had, Dr. Barber was free to rely on 

Mr. Stephenson’s deposition testimony, which was based on his personal knowledge 

as Chair of the Board of Registrars; voters called the Board with concerns regarding 

the location of their voting precinct in that area.26 Fed. R. Evid. 703; Bauman v. 

Centex Corp., 611 F.2d 1115, 1120 (5th Cir. 1980). And Plaintiffs’ experts never 

disputed that alternative explanation. 

B. Addoh-Kondi Plaintiffs’ Challenges to Dr. Barber’s Testimony 

  Dr. Barber’s testimony satisfies both Rule 702 and Daubert, and Addoh-

Kondi Plaintiffs’ attempt to discredit Dr. Barber’s testimony as inadmissible hearsay 

or unreliable fails. See Doc. 100 at 16-18. 

1. Inadmissible Hearsay. Dr. Barber’s testimony is not inadmissible hearsay; 

it’s expert testimony. Contra Doc. 100 at 12-15. Addoh-Kondi Plaintiffs’ only argu-

ment is that Dr. Barber’s statements are actually “self-exculpatory statements by the 

Commissioners” and inadmissible under Rule 804. Id. at 12. They suggest that Dr. 

Barber’s “personal access to the Commissioners” means that “his opinions are those 

of the Commissioners themselves.” Doc. 100 at 14. But Dr. Barber was unequivocal 

                                            
25 Doc. 90-29 at 170:4-10 (Fairfax) (agreeing that the Warrior-area change was “irrelevant” to 

racial gerrymandering analysis); see generally Doc. 96; Addoh-Kondi Doc. 103. To the extent Dr. 

Williamson considered this move in his analysis, Doc. 89-15 at 7 (Williamson), neither Plaintiff 

relies on Dr. Williamson at summary judgment. 
26 Doc. 47 at 43:9-14 (“They called every election and complained—every election—because they 

were having to drive eight miles to the Forestdale Fire Station and vote.”); Doc. 31 at ¶31. 
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at his deposition: he did not talk to any Commissioner and did not purport to be 

making statements on behalf of the Commissioners27 but was instead responding to 

Plaintiffs’ speculation that race alone explained district changes. Because Dr. Barber 

did not offer statements of the “Commissioners themselves,”28 his testimony is not 

hearsay and Rule 804 is inapplicable. See Fed. R. Evid. 801(c). Dr. Barber’s alter-

native explanations for the Enacted Plan were based on publicly available record 

evidence and census data, combined with his expertise, all to rebut Plaintiffs’ ex-

perts. See Alexander, 144 S. Ct. at 1241. 

Plaintiffs’ out-of-circuit cases merely say that a party cannot invoke its right 

not to testify and then introduce statements to avoid cross-examination. See Wrice 

v. Byrne, 488 F. Supp. 3d 646, 658 (N.D. Ill. 2020); United States v. Crinel, 2016 

WL 6441249 (E.D. La., Nov. 1, 2016). For the reasons explained above, Dr. Barber 

has not relied on legislatively privileged information; he has relied only on evidence 

equally available to Plaintiffs as part of the public legislative record, the census, GIS 

data, and testimony of other witnesses in this case. Those materials are “reasonably 

relied on by other experts.” Fed. R. Evid. 702, Advisory Committee Note; see also 

Fed. R. Evid. 703, Advisory Committee Notes (2000 Amendments); see also Knight 

                                            
27 Doc. 90-1 at 34:1-2 (Barber) (“I did not speak with any of the commissioners.”); id. at 36:7-8 

(same); id. at 43:16-17 (same); id. at 55:20 (same); id. at 55:23 (same).   
28 Doc. 100 at 11 (“Dr. Barber’s expert report relied on his own experience to conclude that various 

non-racial factors better explained the way precincts were split or moved in the 2013 plan to create 

the 2021 plan.”) (citing Doc. 90-1 at 38 (Barber)). 
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v. Miami-Dade Cnty., 856 F.3d 795, 809 (11th Cir. 2017).29 Experts in racial gerry-

mandering cases are tasked with considering whether nonracial criteria explain re-

districting changes. See Alexander, 144 S. Ct. at 1241. Dr. Barber and any other 

expert would be expected to rely on the fact witness who gave the public presenta-

tions about redistricting for the Commission. And Dr. Barber’s conclusions drawn 

from that publicly available evidence were subject to examination by Plaintiffs at 

Dr. Barber’s lengthy deposition. Wrice, 488 F. Supp. 3d at 660; see Quiet Tech., 326 

F.3d at 1345. There is no basis for excluding Dr. Barber’s opinions relying on Mr. 

Stephenson or other publicly available evidence. 

2. Daubert Motion. Addoh-Kondi Plaintiffs claim that Dr. Barber’s opinions 

are not reliable because he did not investigate “past and present racial politics” and 

(irreconcilable with their arguments about “personal access” to Commissioners) that 

he should have “interview[ed] the Commissioners.” Doc. 100 at 14, 16. They claim 

he improperly “substituted his own opinion,” that he lacks “personal” and “profes-

sional knowledge about Alabama” because he is from Utah, and that he improperly 

relied on Mr. Stephenson’s testimony as well as the transcripts that Plaintiffs sub-

mitted of public Commission hearings. Id. at 17. In doing so, Plaintiffs misapply 

Daubert, confusing it with credibility determinations. See Rappuhn v. Primal 

                                            
29 Doc. 90-56 at 74:2-12, 163:9-22, 168:11-19 (Williamson) (relying on publicly available data); 

Doc. 90-43 at 21:4-17 (Liu) (same); Doc. 90-29 at 52:17-53:8 (Fairfax) (same).  
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Vantage Co., Inc., 2024 WL 2930448, at *4 (11th Cir. 2024); Quiet Tech., 326 F.3d 

at 1341. 

To evaluate the admissibility of expert testimony under Daubert, the Court 

must consider (1) whether the testimony assists the trier of fact, (2) the expert’s qual-

ifications, and (3) the methodology employed. United States v. Frazier, 387 F.3d 

1244, 1260 (11th Cir. 2004) (en banc). These are preliminary assessments to deter-

mine whether an expert’s testimony is relevant and reliable. Quiet Tech., 326 F.3d 

at 1341. Attacks on the “inadequacies of a study,” the expert’s “assumptions,” po-

tential “flaws” in the evidence, and the exclusion of “variables,” are credibility de-

terminations not appropriate at summary judgment. Rosenfeld, 654 F.3d at 1193; 

Quiet Tech, 326 F.3d at 1346.  

Addoh-Kondi Plaintiffs do not dispute Dr. Barber is highly qualified and has 

served not only as an expert but also as a special master in gerrymandering cases. 

Doc. 100 at 16; Doc. 89-1 at 59 (Barber). His specialized knowledge will help this 

Court evaluate changes made in the Enacted Plan. See Fed. R. Evid. 702(a); Alexan-

der, 144 S. Ct. at 1241. Dr. Barber’s evaluation of the district lines and demographic 

data is “relevant to the task at hand,” Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 

579, 597 (1993), because it bears directly on Plaintiffs’ failure to rule out alternative 

explanations for district changes, Alexander, 144 S. Ct. at 1245. Plaintiffs fault Dr. 

Barber for offering “his own opinion,” Doc. 100 at 16-17, forgetting that is precisely 
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the role of an expert, Daubert, 509 U.S. at 592 (“[A]n expert is permitted wide lati-

tude to offer opinions, including those that are not based on firsthand knowledge or 

observation.”). 

Dr. Barber’s methodology is sound. Frazier, 387 F.3d at 1260. He used the 

same data available to Plaintiffs’ experts, including the same shapefiles provided to 

all the experts by the Commission. Fed. R. Evid. 702(b). He timely provided all his 

backup data, which Plaintiffs could replicate.30 He relied on the same methods as 

Plaintiffs’ experts—he visually observed the maps,31 uploaded GIS shapefiles,32 

used a regression model,33 and ran simulations.34 Plaintiffs’ disagreement with the 

“accuracy” of his conclusions is, at most, a credibility question. Quiet Tech., 326 

F.3d at 1345. Dr. Barber explained that he “evaluate[d] the data to examine the va-

lidity or lack of evidence” supporting Plaintiffs’ conclusion that race was the Com-

mission’s predominant motive. Doc. 90-1 at 35:22-36:1. And here, Plaintiffs’ experts 

never disputed his underlying demographic data or core retention calculations and 

instead relied on it in their rebuttal reports.35 To the extent that Plaintiffs believe he 

                                            
30 See, e.g., Doc. 89-13 at 3-4 (Liu); Doc. 90-43 at 88:16-17 (Liu) (“I’m just using Dr. Barber’s 

regression.”); Doc. 89-14 at 8-9 (McCartan); Doc. 89-9 at 10-11 (Fairfax); Doc. 90-29 at 59:18-

21 (using Dr. Barber’s figures); id. at 75:20-76:7 (“I’m taking Dr. Barber’s data.”). 
31 See generally Doc. 89-7 (Fairfax); Doc. 89-8 (Fairfax); Doc. 90-56 at 76:13-77:7 (Williamson); 

id. at 86:21-87:12.  
32 Doc. 89-5 at ¶10 (Cooper); Doc. 89-7 at ¶¶11-14 (Fairfax) 
33 Doc. 89-13 at 5-6 (Liu). 
34 Doc. 89-14 at 8-20 (McCartan). 
35 See, e.g., Doc. 89-13 at 2-4 (Liu); Doc. 89-14 at 8-12 (McCartan); Doc. 89-9 at 7-19 (Fairfax). 
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should have further investigated “racial politics,” Doc. 100 at 16, those criticisms go 

to the weight of the evidence and are not grounds for excluding Dr. Barber. See 

Rosenfeld, 654 F.3d at 1193; Quiet Tech., 326 F.3d at 1345.  

Finally, Dr. Barber’s opinion “reflects a reliable application” of his method-

ology. Fed. R. Evid. 702(d). He responded to each of Plaintiffs’ experts, exploring 

the shortcomings of their methodologies and explaining how they failed to consider 

alternative explanations.36 Dr. Barber was not further required to interview Commis-

sioners, no more than Plaintiffs’ experts would have been required to do so. And 

while Addoh-Kondi Plaintiffs cherry-pick a statement from a 2016 publication about 

campaign contributions to suggest that Dr. Barber should have interviewed Com-

missioners, id. at 10, the cited article was about surveying political donors and had 

nothing to do with racial predominance in redistricting.37 Nowhere did Dr. Barber 

claim that the only way to evaluate racial gerrymandering claims would be to inter-

view lawmakers themselves. And Plaintiffs’ arguments prove too much; if Dr. Bar-

ber could be disqualified based on the arguments presented by Addoh-Kondi Plain-

tiffs, then all redistricting experts here should be disqualified.  

3. Remaining Criticisms. Addoh-Kondi Plaintiffs’ remaining criticisms 

could be said of all of Plaintiffs’ experts. They attempt to discredit Dr. Barber’s 

                                            
36 See Doc. 89-2 (Barber); Doc. 89-3 (Barber).  
37 Michael Barber, Donation Motivations: Testing Theories of Access and Ideology, 69 Political 

Research Quarterly 148, 150 (2016), perma.cc/XYL7-BR7S. 
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testimony by arguing that he “disclaimed expressing any opinion about the map 

drawers’ motives.” Doc. 100 at 9. Plaintiffs misunderstand that Dr. Barber, as a re-

sponse expert, was responding to Plaintiffs’ experts’ speculation about explanations 

for redistricting changes. Doc. 90-1 at 22:10-14.38 Worse, Addoh-Kondi Plaintiffs 

claim that Dr. Barber “is not an impartial observer” and unreliable because “[h]e is 

being paid by the Defendant Commission.” Doc. 100 at 12. Again, that is the case 

for all of Plaintiffs’ experts.39 Worse still, they criticize Dr. Barber because he is a 

Utahn, “where Blacks are only 2% of the population.”40 But where Dr. Barber re-

sides has no bearing on his qualifications, his experience, and his expertise. In any 

event, McClure Plaintiffs have likewise retained a Utahn (Dr. Liu), and the only 

expert who is an Alabamian in this case is Dr. Williamson, whom Plaintiffs have 

seemingly abandoned in their summary judgment briefing.41   

* 

Ultimately, Plaintiffs’ experts have not disputed Dr. Barber’s observations 

about how precinct population, precinct adjacency, core retention, or other nonracial 

                                            
38 See, e.g., Doc. 89-7 at ¶15 (Fairfax); Doc. 89-12 at 3 (Liu); Doc. 89-15 at 4 (Williamson). 
39 Doc. 89-5 at ¶9 (Cooper) ($170/hour); Doc. 89-7 at ¶10 (Fairfax) ($180/hour); Doc. 89-12 at 1 

(Liu) ($300/hour); Doc. 89-14 at ¶12 (McCartan) ($350/hour); Doc. 89-15 at 2 (Williamson) 

($300/hour). 
40 Doc. 100 at 11 (citing Heidi Prior, Insight: Utah’s Black Population, Gardner Policy Institute 

(last accessed July 11, 2024)), perma.cc/5SGL-5GMQ. 
41 Doc. 90-56 at 26:22-27:8 (Williamson) (Williamson lived in Alabama for a period of time, but 

neither Plaintiff has relied on him at summary judgment); Doc. 89-12 (Liu). 
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criteria explain the district lines.42 And even without Dr. Barber, Plaintiffs have not 

come close to meeting their burden to create a triable issue of fact that race predom-

inated. See Anderson, 477 U.S. at 249; Harris, 65 F.3d at 916; Burton v. City of Belle 

Glade, 178 F.3d 1175, 1187 (11th Cir. 1999). 

V. Plaintiffs Do Not Create a Genuine Issue of Fact for Any District. 

Plaintiffs contend that there are genuinely disputed material facts regarding 

racial predominance that preclude summary judgment for the Commission.43 But 

here, the parties’ evidence is two ships passing in the night. For example, Plaintiffs 

rely on past section 5 correspondence, while testifying they were not concerned with 

alternative nonracial explanations for the 2021 districts.44 What is disputed is the 

legal relevance of undisputed evidence and whether Plaintiffs’ theory of accidental 

racial gerrymandering can survive the Supreme Court’s recent clarification of Plain-

tiffs’ “especially stringent” standard of proof. Alexander, 144 S. Ct. at 1236. For the 

following reasons, addressing every piece of Plaintiffs’ cited evidence, none creates 

a triable issue of fact that districts are explainable by race and race alone. Plaintiffs 

entire case is built on observable racial “side effects” of redistricting. But see id. at 

1241. Their experts disclaimed doing anything more. See Doc. 94 at 16-19. Because 

                                            
42 Doc. 90-43 at 82:5-9 (Liu); Doc. 89-13 at 3 (Liu); Doc. 90-29 at 62:14-19 (Fairfax); id. at 61:6-

11, 108:14-22, 111:9-23; Doc. 89-7 at ¶43 (Fairfax); Doc. 90-14 at 98:7-12 (Cooper); Doc. 90-49 

at 72:10-15 (McCartan). 
43 Doc. 101 at 14-23; Doc. 100 at 17-21.  
44 Doc. 100 at 17-18; Doc. 101 at 4, 16. 
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there remains a “possibility” that the 2021 redistricting changes could be explained 

by nonracial criteria, and “that possibility is dispositive.” Alexander, 144 S. Ct. at 

1241. 

A. McClure Plaintiffs’ Cited Evidence 

1. Districts 3, 4, & 5. McClure Plaintiffs present no evidence specific to Dis-

tricts 3, 4, and 5. Because racial gerrymandering claims depend on evidence about 

“the boundaries of individual districts” and not a “plan as a whole,” Alabama Leg. 

Black Caucus, 575 U.S. at 262-63, summary judgment for the Commission is war-

ranted for Districts 3, 4, and 5. Harris, 65 F.3d at 916; Burton, 178 F.3d at 1187. 

a. Rather than present evidence specific to Districts 3, 4, or 5, McClure Plain-

tiffs rely on evidence about the plan as a whole, primarily Dr. McCartan’s novel 

“packing-cracking” score. See Doc. 101 at 7, 16. But because that “packing-crack-

ing” score entails averaging the BVAP of Districts 1 and 2 as though they are the 

same district and then subtracting the BVAP of District 3, while ignoring Districts 4 

and 5, supra, at 6, it cannot substitute for the district-specific evidence Plaintiffs 

must bring to create a triable issue for Districts 3, 4, and 5. See Alabama Leg. Black 

Caucus, 575 U.S. at 262. Indeed, it shows nothing for Districts 4 and 5.   

b. Plaintiffs also contend that Dr. Barber’s simulations are evidence that the 

2021 Enacted Plan as a whole is racially gerrymandered. But Dr. Barber acknowl-

edged his simulation set started from a blank slate without considering core 
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retention, and in the wake of Alexander, Plaintiffs and their experts cannot rely on 

such simulations to “rule out” nonracial explanations for the 2021 Enacted Plan. 

Alexander, 144 S. Ct. at 1245. As explained above, Dr. McCartan’s Simulation Set 

5 was intended to approximate the Enacted Plan’s core retention and shows the En-

acted Plan falls within the range of race-neutral plans, whereas Plaintiffs’ plans are 

outliers. Doc. 89-2 at 3-4, tbl. 1 & fig. 1. And yet, Plaintiffs simply ignore the dis-

trict-specific evidence from Dr. McCartan’s Simulation Set 5. Supra, at 8.45  

c. Finally, McClure Plaintiffs argue in passing that Mr. Fairfax’s conclusion 

that demographic shifts in Districts 3, 4, and 5 show race predominated. Doc. 101 at 

18. But Mr. Fairfax testified that he did not consider alternative, nonracial explana-

tions for those demographic changes; what mattered to him was the resulting Black 

population in a district.46 But see Alexander, 144 S. Ct. at 1241. By his own admis-

sion, Mr. Fairfax answered the wrong question. See Doc. 94 at 16-19.   

2. District 1. The only district-specific evidence McClure Plaintiffs present 

regarding District 1 is Dr. Liu’s regression analysis. Doc. 101 at 6. But Dr. Liu ad-

mitted that his analysis considered only race and adjacency and did not control for 

                                            
45 See Doc. 101 at 15-16 (omitting any district-specific discussion regarding Simulation Set 5); 

Doc. 94 at 26-28, 36, 39; Doc. 89-2 at 3-4, tbl. 1 & fig. 1. 
46 See, e.g., Doc. 90-29 at 143:14-16 (Fairfax) (“I’m not stating that the intent of the person is to 

intentionally do this”—i.e. add a majority-minority VTD. “It’s the results that occur.”); id. at 

170:4-10 (Fairfax) (agreeing that moving a district line to follow I-65 “is irrelevant to [his] racial 

gerrymander analysis).   
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other explanations such as varying population sizes of the precincts, which could 

explain why one adjacent precinct was chosen over another given the Commission’s 

strict population equality goal. Doc. 90-43 at 89:15-20, 91:2-12 (Liu). To show why 

this omission matters, consider the Commission’s decision to include Precinct 1285 

over Precinct 3030 in District 1. See Doc. 89-1, fig. 4 (Barber). Precinct 1285 has a 

population of 2,262 and a BVAP of 50.8% whereas Precinct 3030 has a population 

of 4,931 and a BVAP of 50.1%. Id. Using Dr. Liu’s interactive variable, Precinct 

1285 was a mere 0.2% more likely to be selected than Precinct 3030.47 And his anal-

ysis ignores that Precinct 3030 had more than double the population of Precinct 

1285, which alternatively explains why Precinct 1285 was chosen. See Doc. 31-2 at 

11. By considering only race (BVAP) to interact with adjacency in his regression 

analysis, Dr. Liu blinded himself to population constraints and other nonracial fac-

tors. The possibility that varying population of precincts could explain why a pre-

cinct was chosen over others is dispositive. Alexander, 144 S. Ct. at 1241.  

McClure Plaintiffs present no other district-specific evidence for District 1, 

except for their passing reference to Mr. Fairfax. For the reasons above and in the 

Commission’s opening brief, Mr. Fairfax has analyzed only racial “side effects” 

                                            
47 As Dr. Liu explained, this is calculated by taking the interactive variable (.003) and multiplying 

it by the difference in BVAP between the two precincts (50.8%-50.1%=0.7). Doc. 90-43 at 87:9-

16, 88:4-11. The result is .0021, or 0.2%.  
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without disputing nonracial explanations for changes to District 1. Supra, at 22; Doc. 

94 at 16-28. Summary judgment for the Commission for District 1 is warranted.  

3. District 2. McClure Plaintiffs’ only evidence regarding District 2 are Com-

missioner Tyson’s statement and inadmissible hearsay testimony from Mr. Simelton, 

neither of which creates a triable issue about whether race predominated in District 

2—the district that declined in BVAP.  

a. McClure Plaintiffs rely on Commissioner Tyson’s post-vote statement 

about a handful of precincts moved to repopulate District 2. Doc. 101 at 18-19. As 

previously briefed, these selected quotes take her statements out of context. Doc. 99 

at 6, 41-43. Commissioner Tyson said nothing about maintaining racial targets and 

was instead merely responding to Commissioner Scales’s earlier statement about the 

changing politics of District 2. Id. at 41. The references to racial demographics were 

hyperbole; District 2’s BVAP declined, and the largest precincts added to District 2 

were majority-white. Id. at 42. Her mere awareness of the racial demographics of 

certain precincts is not tantamount evidence that race predominated. See Allen v. 

Milligan, 599 U.S. 1, 30-31 (2022).  

b. Similarly, Mr. Simelton’s testimony on behalf of the Alabama NAACP does 

not create a triable issue. See Doc. 101 at 3-4, 19. Mr. Simelton said he spoke with 

Commissioner Tyson about redistricting. But Plaintiffs cannot rely on his assertion 

that Commissioner Tyson told him “she was forced to accept the district” because it 
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is inadmissible hearsay. Doc. 88-12 at 70:10-17 (Simelton); see Macuba v. Deboer, 

193 F.3d 1316, 1322 (11th Cir. 1999) (“The general rule is that inadmissible hearsay 

‘cannot be considered on a motion for summary judgment.’”). In any event, the hear-

say conversation comes nowhere near Plaintiffs’ “especially stringent” burden of 

proving racial predominance. Alexander, 144 S. Ct. at 1236. Even if Commissioner 

Tyson told Mr. Simelton “that she had wanted to be a plaintiff in this lawsuit,” Doc. 

101 at 3, that is not evidence that race was the redistricting criterion that could not 

be compromised. And even if Commissioner Tyson said she thought there were too 

many minority voters in her district, see Doc. 88-12 at 59:19-21, the Commission 

had no “affirmative obligation” to reduce the concentration of Black or white voters 

in constitutionally drawn districts. Cromartie II, 532 U.S. at 249.  

c. For District 2, McClure Plaintiffs fall back on racial demographics without 

more. Citing nothing, they contend that “[t]he summary judgment record would al-

low a reasonable factfinder to determine that the Commission relied on race in de-

ciding which voters to move” and maintain District 2 “as super-majority Black dis-

tricts.” Doc. 101 at 14-15. Again citing nothing, they assert that “Plaintiffs’ evidence 

on this point creates a genuine dispute of material fact.” Id. at 15.  

Plaintiffs cannot create a genuine dispute of material fact without evidence. 

Tellingly, had Dr. Liu performed his own regression analysis for District 2, race is 

not a statistically significant predictor of precinct movement into District 2. Doc. 89-
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2 at 5 (Barber) (replicating Dr. Liu’s regression model). Similarly, Mr. Fairfax 

acknowledged that District 2’s declining BVAP was not evidence of racial predom-

inance.48 And Dr. Williamson agreed that the precincts changed around District 2 

were majority-white, not majority-Black, explaining the decline in BVAP.49 Sum-

mary judgment for the Commission for District 2 is warranted.  

B. Addoh-Kondi Plaintiffs’ Cited Evidence 

1. Districts 3, 4, & 5. Addoh-Kondi Plaintiffs make no arguments about Dis-

tricts 3, 4, and 5, making summary judgment warranted at least against those dis-

tricts. Doc. 100 at 1-2, 18 (alleging race predominated in Districts 1 and 2). 

2. Districts 1 & 2. Addoh-Kondi Plaintiffs’ only evidence specific to Districts 

1 and 2 is the illusory 65% racial target and Mr. Fairfax’s report. Doc. 100 at 17-18, 

20. But while they purport to dispute the Commission’s evidence, they fail to cite 

“particular parts of materials in the record” to dispute the Commission’s evidence. 

Fed. R. Civ. P. 56(c)(1)(A); Harris, 65 F.3d at 916. 

a. Addoh-Kondi Plaintiffs again assert that the Commission’s core retention 

goal was “to maintain 65% Black targets,” Doc. 100 at 20, citing no evidence in 

support of this conclusion. That is insufficient to defeat summary judgment. See 

                                            
48 Doc. 90-29 at 89:22-90:6 (Fairfax); id. at 90:7-10, 84:14-85:4. 
49 Doc. 89-16 at 4 (Williamson); Doc. 90-56 at 182:8-18; 187:9-21; 224:13-20 (Williamson). 
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Anderson, 477 U.S. at 249; Harris, 65 F.3d at 916; Doc. 99 at 10-12. For the reasons 

already briefed, there was no such target. See Doc. 99 at 9-12. 

b. Addoh-Kondi Plaintiffs next rely on Mr. Fairfax, but Mr. Fairfax failed to 

apply the right framework for assessing racial predominance. He presumed the Com-

mission could “accidentally” gerrymander, even if changes were made for nonracial 

reasons. Doc. 90-29 at 15:19 (Fairfax). But see Alexander, 144 S. Ct. at 1234; 

Cromartie II, 532 U.S. at 241 (Plaintiffs must show that race was “the predominant 

factor motivating” their redistricting decision (cleaned up)). Mr. Fairfax acknowl-

edged that he did not “rule out” alternative, nonracial explanations,50 contra Alexan-

der, 144 S. Ct. at 1241. 

c. Addoh-Kondi Plaintiffs assert that racial demographics of Districts 1 and 2 

create disputed facts to resolve at trial. Doc. 100 at 21. But the dispute is a legal one. 

They assert that “Dr. Barber disputes Mr. Fairfax’s opinion that these racial de-

mographics are evidence of racial predominance,” id., but whether undisputed racial 

demographics are tantamount to racial predominance is a legal question. As for the 

answer to that question, Alexander says no. Plaintiffs cannot proceed to trial merely 

by faulting racial “side effects” alone. 144 S. Ct. at 1241.  

                                            
50 See, e.g., Doc. 90-29 at 170:4-10 (Fairfax) (agreeing that moving a district line to follow I-65 

“is irrelevant to [his] racial gerrymander analysis”); id. at 202:5-203:4 (Fairfax) (agreeing that 

adding an entire precinct would overpopulate District 1); id. 160:23-161:4 (Fairfax) (Adding all of 

Precinct 1065 would split Pinson between District 1 and 4); Doc. 89-9 at ¶20 (Fairfax) (agreeing 

that Precinct 1365 “tends to follow the municipality boundary); id. at ¶29 (Fairfax) (agreeing that 

Precinct 1065 coincides with Commissioner Scales’s old city council district).  
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VI. Plaintiffs Have Not Shown a Redressable Injury in Fact.  

 Plaintiffs reassert that residing in challenged districts is sufficient to establish 

standing.51 But when Plaintiffs testified, they disclaimed district-specific injuries 

and instead testified about not having a majority on the Commission or wishing to 

see different Commissioners in other districts.52 And to remedy this purported harm, 

they ask for race-based redistricting, moving Black voters out of Districts 1 and 2 

and into District 3.53 But see Shaw v. Hunt, 517 U.S. 899, 909-10 (1996). For the 

reasons briefed, Plaintiffs have failed to show standing. See Doc. 101 at 24-27; Doc. 

100 at 6-7.  

CONCLUSION 

The Court should grant the Commission’s motion for summary judgment. 

 

  

                                            
51 Doc. 101 at 25-26; Doc. 100 at 7. 
52 See Doc. 88-10 at 27:11-16 (Muhammad); Doc. 88-5 at 70:13-17 (Hall); Doc. 88-13 at 32:10-

14 (Smith); Doc. 88-7 at 20:19-22 (Juarez); Doc. 88-11 at 49:19-50:2 (Randall); Doc. 88-4 at 48:4-

7 (Douglas). 
53 Doc. 88-1 at 20:6-11 (Addoh-Kondi); Doc. 88-5 at 76:10-11 (Hall); Doc. 88-10 at 64:5-16 (Mu-

hammad); Doc. 88-4 at 48:4-7 (Douglas). 
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