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U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF ALABAMA
SOUTHERN DIVISION

ALEXIA ADDOH-KONDI, CYNTHIA
BONNER, JA’NELLE BROWN, ERIC
HALL, MICHAEL HANSEN, JULIA
JUAREZ, CHARLES LONG, WILLIAM
MUHAMMAD, FRED LEE RANDAL,
TAMMIE SMITH, and ROBERT
WALKER,

Case No: 2:23-cv-00503-MHH
Plaintiffs,

VS.

JEFFERSON COUNTY COMMISSION,

N’ N ” Ve N N N N N N N N N N N N

Defendant.
ADDOH-KONDI PLAINTIFFS’ REPLY BRIEF
IN SUPPORT OF THEIR #OTION FOR SUMMARY JUDGMENT

The Addoh-Kondi Plairitiffs respectfully submit this reply in support of their
motion for summary judgment. As argued below, the appropriate reading of
Alexander v. South Carolina State Conference of the NAACP supports entering
judgment as a matter of law for the Plaintiffs. Contrary to the Commission’s
argument, the prior Section 5 submissions conclusively establish that Commission
district lines separated voters along racial lines. It is the use of race to separate voters

that constitutes the violation of the Fourteenth Amendment’s Equal Protection
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guarantee and not whether the Commissioners invidiously discriminated against
Plaintiffs when the Commission enacted the 2021 plan. !

l. Direct Evidence of Racial Predominance.

The Defendant Commission misreads Alexander v. South Carolina State
Conference of the NAACP, 144 S.Ct. 1221 (2024). The Commission says Alexander
“plainly holds that ‘core preservation’ is a valid, nonracial redistricting explanation
that defeats racial gerrymandering.” [Doc. 106 at 21, Defendant’s Consolidated MSJ
Response] That is wrong. Alexander does not hold that core retention can justify
direct evidence “of a relevant state actor’s express acknowledgment that race played
a role in the drawing of district lines.” 144 $.Ct. at 1234. To the contrary, when
“States ... admit to considering race for the purpose of satisfying our precedent
interpreting the Voting Rights Acrof 1965[, and] if the State cannot satisfy strict
scrutiny, direct evidence of this sort amounts to a confession of error.” Id. The state
actor in the instant case is the Defendant Commission, and it is bound by and cannot
repudiate its own 2013 Section 5 preclearance representations regardless of what

knowledge the current members of the Commission have of the role race played in

! The Defendant Commission reprises its misplaced argument that Abbott v. Perez, 585
U.S. 579 (2018), forecloses any claim that the 2021 plan carries forward the “taint” of
“discrimination.” [Doc. 106 at 27, Defendant’s Consolidated MSJ Response] Plaintiffs’
opposition to the motion to dismiss explained the distinction Abbott makes between intentional
discrimination and racial gerrymandering [Doc. 32 at 4-5], which this Court recognized in its
order denying the motion to dismiss [Doc. 59 at 20 n.14].
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the Commission’s 2013 plan.

The Court’s opinion in Alexander lists core preservation among other “race-
neutral districting criteria such as compactness [and] contiguity” that are relevant
when plaintiffs do not have “direct evidence of this sort” and must rely on
circumstantial evidence to prove racial predominance. 144 S.Ct. at 1234. “That is
because it may otherwise be difficult for challengers to find other evidence sufficient
to show that race was the overriding factor causing neutral considerations to be cast
aside.”

In the instant case the direct evidence is moie than sufficient to show “that
race played a role” in drawing the 2013 plen, because avoiding retrogression of
Black voting strength was what Sectiori 5 of the VVoting Rights Act required, as the
Defendant Commission concedes {Doc. 106 at 11, Defendant’s Consolidated MSJ
Response]. Whether or not Section 5 required maintaining Districts 1 and 2 above
65% Black,? it was reasonable for the Commission to think it was the right thing to
do. But the Defendant Commission could not in 2021 keep as much of those race-
based districts as possible without once again satisfying strict scrutiny — which now

means showing that failure to maintain the 2013 districts would violate Section 2 of

2 Two years later the Supreme Court said no: “Section 5 does not require maintaining the
same population percentages in majority-minority districts as in the prior plan. Rather, 8 5 is
satisfied if minority voters retain the ability to elect their preferred candidates.” Alabama
Legislative Black Caucus v. Alabama, 575 U.S. 254, 276 (2015).
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the Voting Rights Act.

A moment’s reflection shows it would make no sense if a redistricting plan
enacted for the purpose of complying with the Voting Rights Act by creating
majority-Black districts could be replicated as closely as possible after the next
census merely by invoking core retention, without the need of demonstrating that
the Voting Rights Act still required perpetuating those majority-Black districts. That
would render meaningless Alexander’s distinction between direct and circumstantial
evidence.

The Defendant Commission attempts to elide trie direct line of racial causation
between the 65% target it embraced in its 1993, 2001, and 2013 Section 5
submissions and the “least change” defense of its 2021 plan. First it relies on the
(self-preclusive hearsay) testimory of Dr. Barber to argue that all these references
to 65% Black in the DOJ submissions are “simply a statement of demographics.”
[Doc. 106 at 11, Defendant’s Consolidated MSJ Response] That is absurd on its face,
as the Alabama Attorney General says in an amicus brief he recently filed in the
Supreme Court:

Even if the District Court’s understanding of what §2 allows or

requires “made sense” decades ago, it does not today. Shelby County v.

Holder, 570 U.S. 529, 546 (2013). Over the last few decades, “things

have changed dramatically.” Id. at 547. For example, in 1992 in

Alabama, all parties assumed that an “opportunity district” in the
State’s congressional map would need a black population of at least
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65%. See Wesch v. Hunt, 785 F. Supp. 1491, 1495-97 (S.D. Ala. 1992)
(three-judge court). ... . ..

Absent “particularized findings” that members of the minority
group are excluded from effective political participation, the “racial
classifications” condoned by the District Court will be “ageless in their
reach into the past, and timeless in their ability to affect the future.”
Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 276 (1986).3
The particularized findings required by Section 2 of the Voting Rights Act are
exactly what the Jefferson County Commission has refused to produce in this case
to justify the two districts that are still greater than 65% Black.? Instead, the
Defendant Commission makes the upside-down asserticn that because it is no longer
required to comply with Section 5, the two dictiicts over 65% Black cannot be
evidence it was maintaining a racial target. [Doc. 106 at 12, Defendant’s
Consolidated MSJ Response]

Then the Defendant Cormimission argues that the racial descriptions in the DOJ
submissions are “not evidence of an ex ante racial target.” [Doc. 106 at 11,

Defendant’s Consolidated MSJ Response] But, of course, these were the

Commission’s own ex post representations of what its ex ante reasons were, and the

3 Brief of Alabama and 13 Other States as Amici Curiae in Support of Appellants in
Walen v. Burgum, No. 23-969, April 5, 2024. Available at
http://www.supremecourt.gov/DocketPDF/23/23-
969/306891/20240405132825393_States%20Br.%20is0%20Appellant%20-%20FINAL.pdf.

* Defendant points out that District 2 is 64.11% BVAP. [Doc. 106 at 10 n.25, Defendant’s
Consolidated MSJ Response] But in total population, District 2 is 66.18% Black. [Doc. 20-10 at
pdf p. 8, Maptitude report of 2021 plan]
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Defendant cannot now repudiate them.

Counsel for the Defendant Commission express alarm that Plaintiffs’ reading
of Alexander “would call into question every district resembling past districts
precleared by the federal government under section 5 of the Voting Rights Act before
Shelby County....” [Doc. 106 at 20, Defendant’s Consolidated MSJ Response] But
calling into question past Section 5 compliant redistricting plans will not make them
unconstitutional if they are necessary to avoid a violation of Section 2 of the Voting
Rights Act. Singleton v. Allen, N.D.Ala, No. 21-129], Doc. 247, p. 14. Recent
Supreme Court case law spells out the steps the Deferidant Commission should have
taken in 2021 when it began to redraw its districts.

First, it should have “carefully evaiuate[d] whether a plaintiff could establish
the Gingles preconditions” in a wew plan created without maintaining the “race-
based” 2013 districts. Wiscansin Legislature v. Wisconsin Elections Commission,
142 S.Ct. 1245, 1250 {2022) (quoting Cooper v. Harris, 581 U.S. 285, 304 (2017)
(citing Thornburg v. Gingles, 478 U.S. 30 (1986)). The illustrative plan drawn by
Plaintiffs’ expert Anthony Fairfax shows how such a race-neutral plan could have
been drawn. He did not start out with a “blank slate,” Alexander, 144 S.Ct. at 1245,
but with the same 2013 plan the Defendant Commission began with. [Doc. 91-3 at

43, Fairfax expert report] Then he attempted to restore the integrity of the municipal
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boundaries that had been split over the years to create and maintain majority-Black
districts. 1d. at 43-44.° The result was an illustrative plan that splits only four cities,
compared with 22 cities split by the 2021 enacted plan, and that outperforms the
enacted plan by every other race-neutral measure. This is the opposite of “moving
voters out of districts” because of their race that the Defendant Commission thinks
is necessary. [Doc. 106 at 20, Defendant’s Consolidated MSJ Response] Yet it still
produced two majority-Black districts and one potential crossover district, leaving
no doubt that it could not be challenged as a violation ¢f Section 2 of the Voting

Rights Act.

II.  The Disputed Circumstaniial Evidence.

So the core retention defenrse the Defendant Commission has relied on from
the beginning of this lawsuit, In light of Alexander, is ripe for summary judgment in
favor of Plaintiffs. On the other hand, the question whether the Commissioners’
choice of precincts to divide or move in pursuit of core retention was driven by race

involves disputed circumstantial evidence that cannot be the basis of summary

> Dr. Barber agrees that avoiding splitting cities and municipalities is a common
redistricting principle [Doc. 89-14 at 8, Barber expert report], and he relies on it extensively to
justify the 2021 districts [id. at 9, 14, 17, 18, 26, 41], even though Barry Stephenson testified that
the Commissioners never considered municipal lines in either the 2013 or 2021 plans. [Doc. 89-9
at 33, Stephenson deposition].
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judgment. If those fact issues proceed to trial it is unclear what admissible evidence
the Defendant Commission can rely on. Because the Defendant Commission has
invoked legislative privilege for the Commissioners, Barry Stephenson, and
everyone else involved in drawing the 2021 districts, their self-exculpatory out-of-
court statements are barred by the sword/shield principle and/or by the rule against
hearsay, as explained by the responses of the Addoh-Kondi Plaintiffs and McClure
Plaintiffs in their responses to Defendant’s motion for summary judgment. [See Doc.
107 at 12-15, Addoh-Kondi Plaintiffs’ response to Defeindant’s MSJ; Doc. 108 at
20-24, McClure Plaintiffs’ response to Defendant’s MISJ] That includes statements
made in public hearings [Doc. 106 at 5-6. 42, Defendant’s Consolidated MSJ
Response] , or in declarations and depositions (id. at 9-10). And that includes the
self-exculpatory opinions of Defeidant’s expert Dr. Barber, which comprise the
primary — if not sole — evidence relied on in Defendant’s motion for summary
judgment. (Id. at passtiit)

I1l. The Defendant Commission Cannot Raise a Partisan-
gerrymandering Defense.

The Defendant Commission has never pleaded or alleged partisan
gerrymandering as a defense of its 2021 redistricting plan, and it cannot do so now.
Yet it persists in arguing that Plaintiffs must overcome the “special challenges” a

partisan gerrymandering defense raises, such as “ruling out the competing
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explanation that political considerations dominated the legislature's redistricting
efforts.” Alexander, 144 S.Ct. at 1235. For example, the Defendant Commission
contends that the mere possibility there may be non-racial explanations for the way
the districts are drawn is dispositive. [Doc. 106 at 5-6, 42, Defendant’s Consolidated
MSJ Response] But it is too late for the Defendant Commission to shift strategies
from a defense based on core retention and Commissioners’ desires to retain the
voters who elected them to contending the Commission and its members were driven
by party politics. That would require, at a minimum, lifting the shield of legislative
immunity to adduce evidence of partisan goals, and the sword/shield principle bars
the Defendant Commission from pursuing suci a gambit.

To begin with, even if the Defenidant Commission were allowed to assert
partisan-gerrymandering as a defense to the circumstantial evidence of racial
gerrymandering, Alexander says it is no defense to the direct evidence that the
Commission was perpatuating the racially based districts created over prior decades
to comply with the Voting Rights Act. “In such instances, if the State cannot satisfy
strict scrutiny, direct evidence of this sort amounts to a confession of error.” 144
S.Ct. at 1234.

Beyond that, the statements of Commissioners Tyson and Scales noting the

correlation between race and party affiliation in some Jefferson County
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neighborhoods (but not all) [see Doc. 106 at 5-6, 41-42, Defendant’s Consolidated
MSJ Response], are inadmissible hearsay, because they have invoked legislative
privilege. This is an important distinction from Alexander, where no legislative
privilege was invoked, and both legislators and their map maker were subject to
cross-examination at trial. “As the principal creator for the enacted congressional
plan, Roberts was offered by Defendants at trial to explain the design and details of
the plan.” South Carolina State Conference of NAACP v. Alexander, 649 F.Supp.3d
177, 188 (D. S.C. 2023), rev’d on other grnds, sub nom Alexander v. South Carolina
State Conference of the NAACP, 144 S.Ct. 1221 (2624). It is difficult to see how the
Defendant Commission can claim a presimption of “good faith” when the
Commissioners are unwilling to explaiia and defend their redistricting decisions at
trial. [see Doc. 106 at 5-6, 41-42, Defendant’s Consolidated MSJ Response] How
can the Defendant Commisston hide from this Court everyone involved in drawing
the 2021 plan and still demand that “all inferences must be drawn in its favor”? (Id.
at 26, 44) Defendant cites Miller v. Johnson, 515 U.S. 900, 916-17 (1995). Id. But
Miller was another case where the map drawers testified and were cross-examined.
“The [district] court supported its conclusion not just with the testimony of Linda
Meggers, the operator of ‘Herschel,” Georgia’s reapportionment computer, and

‘probably the most knowledgeable person available on the subject of Georgian

10
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redistricting,” 864 F.Supp., at 1361, 1363, n. 6, 1366, but also with the State's own
concessions.” 515 U.S. at 918. These are questions about circumstantial evidence
that cannot be resolved on summary judgment.
IVV. Conclusion
The Plaintiffs” motion for summary judgment should be granted, and the
Defendant’s motion for summary judgment should be denied.
Respectfully submitted,
/s/ James Uriah Blacksher
James UJ. Blacksher
825 Linwood Road
Birmingham, AL 35222

Tel. (205) 612-3752
Fax. (205) 845-4395

/s/ Richard P. Rouco
Richard Rouco

Quinn Connor Weaver
Davies & Rouco, LLP

2 - 20" Street North Ste. 930
Birmingham, AL 35203

Tel. (205) 870-9989

Fax. (205) 803-4143
rrouco@gqcwdr.com

/s/ U. W. Clemon

U. W. Clemon

2001 Park Place

10™ Floor

Birmingham, AL 35203
Tel. (205) 506-4524
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uwclemonl@amail.com

/s/ Richard Rice

Richard Rice

The Rice Firm, LLC

115 Richard Arrington Jr. Blvd. N.
Birmingham AL 35203
Birmingham, AL 35201

Tel. (205) 618-8733 ext. 101
rrice@rice-lawfirm.com

CERTIFICATE OF SERVICE

| hereby certify that on June 7, 2024, a true and correct copy of the foregoing

was served on all counsel of record through the Court’s CM/ECF filing system.

!s/ Richard P. Rouco
Richard Rouco
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