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INTRODUCTION

Defendant’s nearly 40 pages of summary judgment briefing makes no mention
of the Commission’s statements to the Justice Department regarding the racial ratios
the Commission has, since the 1990s, preserved, nor that the 2013 plan that the
Commission retained in the Enacted Plan was drawn to create two Commission
districts with Black populations “in excess of 65%.” Doc. 85-6, p. MCC02558. The
Supreme Court, however, “has consistently looked to statements in § 5 preclearance
applications as evidentiary ‘admissions’ sufficient to support a finding that race
predominated over traditional districting principles.” Clark v. Putnam Cnty., 293
F.3d 1261, 1272 (11th Cir. 2002) (citing Shaw v. Hunt, 517 U.S. 899, 906 (1996));
Bush v. Vera, 517 U.S. 952, 970 (1996) (aifirming district court’s determination that
several of Texas’ congressional districts had been racially gerrymandered based on
the district court’s “reliance on the State’s own statements [in its § 5 submission]
indicating the importance of race.”)).

Instead of contending with the undisputed facts in the Commission’s
communications with the Justice Department, Defendant relies only on evidence of
specific precinct movements in 2021, ignoring that the map the Commission sought
to preserve is a racial gerrymander. This entitles Plaintiffs, not Defendant, to

summary judgment. Docs. 95, 96.
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But even under Defendant’s theory, Defendant relies on heavily disputed
expert testimony and disregards direct and circumstantial evidence that create triable
issues of fact as to whether race predominated in the Commission’s 2021 decision-
making. Defendant’s disregard for material facts requires this Court to deny
Defendant’s motion for summary judgment and grant Plaintiffs’ motion or, at least,
to find that there are genuine issues of material fact that preclude summary judgment
as a matter of law.

ADDITIONAL UNDISPUTED FACTS

McClure Plaintiffs filed a motion and supporiing brief for summary judgment
on June 7, 2024. Docs. 95, 96. Defendant alsc filed a motion for summary judgment
the same day. Doc. 94. In addition tc the undisputed facts included in McClure
Plaintifts’ brief, Doc. 96, pp. 2—12, McClure Plaintiffs add the following undisputed

facts:

1. On November 4, 2021, Commissioner Lashunda Scales, at the only
public hearing on redistricting the Jefferson County Commission, said: “I heard
about numbers and equity. Plan 1 actually gives District 1 787 more citizenry than it
does for District 2. Plan 2 gives District 2 297 more than District 1. Plan 3 would
give District 2 717 more than District 1. ... On Plan 1, District 2 will have to take
in a portion of Homewood. District 2 will also have to take in a portion of Ross

Bridge and Lakeshore and Oxmoor Valley.” Doc. 85-11, tp. 30:11-15, 31:17-20. “We
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speak of Democratic versus Republican,” she said. “You figure out what that looks
like.” Id., tp. 31:21-22.

2. Commissioner Tyson stated, during the public hearing on the Enacted
Plan that: “I dr[ew] that map. I talked to Commissioner Amons. I pulled — Rosedale
is a 99.2 percent Black community...All I got was the Mountain View part which is
hooked to Oxmoor. It’s a new subdivision which is 89 percent Democratic and
[B]lack. . . .I went to Bessemer in the President Jimmy Stephen’s district. I got the
part that was behind the civic center and the part that’s over there by the police
department...99 percent Black.” Doc. 27-1, tp. 39:13—40:22 (Commissioner Sheila
Tyson). She continued, “I looked at the folks in [their] face. And I know what ’'m
getting.” Id., tp. 39:12-40:10-22 (Comnrussioner Sheila Tyson).

3. After the Enacted Plarn was adopted, though, Commissioner Tyson told
Benard Simelton, President of the Alabama NAACP, that she had wanted to be a
plaintiff in this lawsuit. Doc. 85-17, p. 15: tp. 57:5-59:21 (Ala. NAACP 30(b)(6)).

4. Commissioner Tyson had two conversations with President Simelton
about the process leading to the Enacted Plan. In the first, Mr. Simelton recounted:

A. She, I think, objected to the entire process of how these districts were
drawn, and again, this is kind of in general. How they were drawn and given
to the commissioners and said this is your district, this is the other person’s
district, how that was laid out to them.

Q. Did she feel there were too many African-Americans in her district?
%k %k Xk
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A. 1 won’t say -- well, it was -- I think the discussion was why was it
necessary to put that many in that -- in her district.
1d.

5. In a second conversation in February 2024, Commissioner Tyson told
Mr. Simelton that “she was forced to accept the district with -- you know, the
population that had been given to her or else not get anything.” /d. at 69:16—70:17.

6. Plaintiffs’ [llustrative Plans perform equally well, if not better, than the
Enacted Plan on compactness, contiguity, communities of interest, municipality
splits, and unincorporated place splits. See Doc. 85-8. 494 33, 37, 42 (Cooper Rep.
(Corrected)); Doc. 85-23, p. 33 (Cooper Decl.).

DISPUTED *ACTS

Defendant’s brief for summary judgment sets out facts that it claims are
undisputed. Doc. 94, pp. 2-8. Maay of those are actually disputed. Doc. 96, pp. 2—
12. In addition to the facts identified in Plaintiffs’ brief for Summary Judgment, Doc.
96, Plaintiffs also dispute the following:

1. Defendant states that, “The Commission also indisputably prioritized
‘core retention’—every redistricting proposal made minimal changes to each
incumbent Commissioners’ existing district lines.” Doc. 94, p. 3. To support this
proposition, Defendant cites Dr. Barber’s central conclusion that “the primary
consideration used to create the enacted map [is] district core retention.” Doc. 85-

14, p. 10 (Barber Rep.). However, Dr. Barber does not provide any evidence or basis
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for that conclusion. Doc. 85-25, tp. 43:5-24 (Barber Dep.) (Dr. Barber denies having
any personal knowledge that core retention was one of the Commission’s motives
and did not speak with the Commissioners when reaching his conclusion). Dr. Barber
is not qualified to evaluate the racial motivations underlying a legislative enactment.
Doc. 85-25, tp. 23:10-25:12 (Barber Dep.); Doc. 90-8, tp. 1045:15-1046:13 (Jones
v. DeSantis Trial) (Dr. Barber testifying that he was not an expert on analyzing
racially discriminatory intent and did not have academic expertise in analyzing or
evaluating racial discrimination).

2. Defendant quotes Mr. Fairfax’s repcrt for the proposition that “the
drafters of the Adopted 2021 Plan decided to sciect a least change approach for plan
development.” Doc. 94, p. 3 n.3. But afier that quote, Mr. Fairfax continues: “[t]hat
said, even using the least change approach, the following analysis reveals that the
population shifts used to bring the plan within acceptable deviation, appear to be
largely guided by raciai considerations.” Doc. 89-7, 943 (Fairfax Rep.).

3. Defendant asserts that “[1]t is . . . undisputed that the strongest predictor
for moved precincts was their adjacency to Districts 1 and 2.” Doc. 94, p. 20 & n.33
(Def. MSJ) (citing Doc. 89-1, p. 10 (Barber Rep.)); Doc. 89-13, p. 3 (Liu Rep.); Doc.
90-29, tp. 62:14-19 (Fairfax Dep.). But, Dr. Liu stated in his report that

“The fundamental flaw in [Dr. Barber’s] regression analysis . . . is that

[he] did not test his race neutral thesis at all. Of course, those adjacent

precincts were more likely to be moved to CD-1 than those . . . that
were not adjacent to CD-1, but the real question is whether those
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adjacent precincts that were also heavily Black were more likely to be

moved to CD-1 than were other adjacent precincts that were more

white. To answer this question, Dr. Barber’s regression specification is
completely inadequate[.]”

Doc. 89-13, p. 3 (Liu Rebuttal Rep.).

4. Defendant states that Dr. Liu “agreed that a precinct’s adjacency to the
existing District 1 line was the strongest predictor of precincts moved into District
1.” Doc. 94, p. 5. But Dr. Liu stated that, even if Dr. Barber’s adjacency conclusions
were credited, adjacent precincts with higher BVAPs were more likely to be included
in super-majority Black CD1, which demonstrated that race was significant in the
Commission’s drawing of CDI1. See., e.g., Doc. 56-43, tp. 88:4-17, 91:6-12 (Liu
Dep.).

5. Defendant claims that Dr. Barber ‘“showed that the Enacted Plan
resembled the 120,000 computer-siinulations in Dr. McCartan’s Simulation Set 5.”
Doc. 94, p. 7. Plaintiffs’ experi, Dr. Cory McCartan performed a simulation analysis
generating 120,000 plaas that followed the 2013 district lines as much as possible
while also observing municipal lines in a manner similar to the 2013 plan. Doc. 85-
2, p. 14-15 (McCartan Rep). The core retention in these simulated plans ranged
between 89% and 97%, with a median of 94.4%, very similar to the Enacted Plan’s
core retention of 95.3%. Id. Dr. McCartan demonstrated that even in simulated

districting plans with the same level of core retention as the Enacted Plan, the

Enacted Plan remains an outlier in the racial composition of its districts with a
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combined packing-cracking score higher than 98.5% of the simulated plans with a
similar level of core retention. Doc. 85-2, p. 15 (McCartan Rep.). Dr. Liu similarly
found that “Dr. Barber’s own simulation analysis demonstrates that the 2021 enacted
map was an outlier in terms of the racial composition of almost every district.” Doc.

85-20, p. 7 (Liu Rebuttal Rep.).

ARGUMENT

Summary judgment is appropriate only “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). A fact is material “if it is a legal element of the
claim under the applicable substantive law which might affect the outcome of the
case.” Allen v. Tyson Foods, Inc., 121 F.3d 642, 646 (11th Cir. 1997) (citing Anderson
v. Liberty Lobby, Inc., 477 U.S, 242, 248 (1986)). “It is ‘genuine’ if the record taken
as a whole could lead a rational trier of fact to find for the nonmoving party.” Id.
(internal citations omiited).

At the summary judgment stage, the Court does not weigh conflicting
evidence or make credibility determinations. Wate v. Kubler, 839 F. 3d 1012, 1021
(11th Cir. 2016). Instead, it “must construe [all] facts and draw all rational
inferences” in favor of the non-moving party. Ga. State Conf. of NAACP v. Fayette
Cnty. Bd. of Comm’rs (“Fayette Cnty.”), 775 F.3d 1336, 1343 (11th Cir. 2015). The

Eleventh Circuit has cautioned that summary judgment is rarely appropriate in
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voting rights litigation “due to the fact-driven nature of the legal tests required by
the Supreme Court and [Eleventh Circuit] precedent.” Id. at 1348-49; see also
Wright v. Sumter Cnty. Bd. of Elections & Registration, 657 F. App’x 871, 872 (11th
Cir. 2016). Summary judgment is also uncommon in cases that turn on legislative
motive, given that a legislature’s “motivation is itself a factual question.” See, e.g.,
Hunt v. Cromartie, 526 U.S. 541, 549 (1999).

I. The Undisputed Facts Demonstrate that Summary Judgment Should Be
Granted to Plaintiffs, Not the Defendant.

Plaintiffs and Defendant have both moved for summary judgment here, but
only Plaintiffs are entitled to judgment as a inatter of law. The Commission’s
summary judgment motion ignores materiai undisputed facts demonstrating that race
predominated in the Enacted Plan, and that the plan is not narrowly tailored to
achieve any compelling interest. Plaintiffs, not Defendant, are entitled to summary
judgment as a matter of law. Docs. 95, 96.

“While inferences are drawn in the light most favorable to the non-moving
party, the Court does not have to ignore the undisputed facts of the case.” Lukic v.
Eisai Corp. of N. Am., 919 F. Supp. 2d 936, 950 (W.D. Tenn. 2013) (citing Wexler v.
White's Fine Furniture, Inc., 317 F.3d 564, 589 (6th Cir. 2003)).

It is undisputed that although the 1985 Consent Decree does not require Black
populations in excess of 65% in CDs 1 and 2, nor in any other district, see Doc. 26-

2, pp- MCCO00126-27, the Commission has maintained the racial composition of the
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maps enacted by the Commission since the 1990 census in the Enacted Plan. Doc.
85-6, pp. MCC02552-58; see Doc. 85-14, pp. 9—10 (Barber Rep.). In its most recent
submission to the Justice Department, the Commission stated that “[t]he 2013 plan
has two black majority districts, just like the 1993 and 2001 plans,” each of which
“have majority black populations in excess of 65%” in CDs 1 and 2. Id. at
MCC02558.

It is undisputed that the Enacted Plan maintains most of the population from
each of the districts in the 2013 plan. Under the Enacted Plan, CDs 1 and 2 retained
90% and 90.1%, respectively, of their 2013 popuiations, and CDs 3, 4, and 5
maintained almost all their population from the 2013 plan. Doc. 85-14, pp. 5-6
(Barber Rep.). These percentages were maintained despite the increase in the Black
population, decrease in the whtie population, and the dispersion of the Black
population into areas north ¢t Birmingham over the past three decades. Doc. 85-23,
p. 6-7, 15-16 (Cooper Decl.). Despite all this change, Birmingham, a city whose
population is nearly 70% Black, is currently split among each district, but
concentrated between the super-majority Black districts CD1 and CD2. See, e.g.,
Doc. 85-14, p. 9 (Barber Rep.). Nowhere does the Commission acknowledge the
clear evidence of racial targeting in maintaining the cores of districts drawn
predominately on the basis of race. See generally Doc. 94. The Commission in fact

baldly states that because the Enacted Plan attempted to follow the composition of
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the 2013 plan to the greatest extent possible, race could not predominate. But see
Doc. 85-14, pp. 5-6 (Barber Rep.); Doc. 94.

Electoral districting violates the Equal Protection Clause of the U.S.
Constitution when (a) race is the “dominant and controlling” or “predominant”
consideration in deciding “to place a significant number of voters within or without
a particular district,” Miller v. Johnson, 515 U.S. 900, 916 (1995); Alexander v. S.C.
State Conf. of NAACP, 144 S. Ct. 1221, 1234 (2024); Cooper v. Harris, 137 S. Ct.
1455, 1463-64 (2017); and (b) the use of race is not “narrowly tailored to serve a
compelling state interest,” Shaw v. Hunt (“Shaw I}, 517 U.S. 899, 902 (1996), such
as compliance with the Voting Rights Act.

The Court must proceed with “the starting presumption that the legislature
acted in good faith.” Alexander, 144 S. Ct. at 1229. But a plaintiff may overcome
this presumption and establisii that race was the predominant factor in placing “a
significant number of voters within or without a particular district” by showing that
the map drawers “subordinated race-neutral districting criteria such as compactness,
contiguity, and core preservation to racial considerations.” Id. at 1234 (cleaned up).
Plaintiffs may rely on “‘direct evidence’ of legislative intent, ‘circumstantial
evidence of a district’s shape and demographics,’ or a mix of both.” Cooper, 137 S.
Ct. at 1464; see also Alexander, 144 S. Ct. at 1234. “Race may predominate even

when a reapportionment plan respects traditional principles.” Bethune-Hill v. Va.

10
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State Bd. of Elections, 137 S. Ct. 788, 798 (2017). A goal of core retention does not
shield a plan from a finding of racial predominance. Clark, 293 F.3d at 1271-72.
Plaintiffs have already canvassed the direct and circumstantial evidence of
racial predominance demonstrating that the Commission intentionally sought to
maintain the racial composition of existing district lines. Doc. 96. The summary
judgment record includes strong evidence that those previous district lines were
based on racial targets without sufficient justification. The Commission’s decision
to maintain the existing district lines thus entitles Plaintiffs to summary judgment as

a matter of law. See Doc. 96, pp. 27-28.

II. Defendant’s ‘“Race-Neutral” Justifications for the 2021 Enacted Plan Fail
as a Matter of Law to Rebut Plaiutiffs’ Evidence of Racial Predominance.

Defendant claims that “core retention” principally motivated the
Commission’s districting decisions and that this offers a nonracial justification for
the district lines in the Enacted Plan. This is the sole theory that Defendant puts forth
regarding the Commission’s motivations in this case, and does so exclusively
through the heavily disputed testimony of their expert, Dr. Barber. But mere
invocation of the term “core retention” to post-hoc justify the Commission’s
decisions does not provide a race-neutral justification here.

Facially race-neutral redistricting criteria may indicate racial gerrymandering
when they “perpetuate” existing unconstitutional districts. See Jacksonville Branch

of NAACP v. City of Jacksonville, No. 3:22-CV-493-MMH-LLL, 2022 WL

11
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17751416, at *14 (M.D. Fla. Dec. 19, 2022) (“Jacksonville NAACP”), appeal
dismissed, No. 22-14260-HH, 2023 WL 4161697 (11th Cir. June 6, 2023); GRACE,
Inc. v. City of Miami, 685 F. Supp. 3d 1365, 1373 (S.D. Fla. 2023) (noting that a
“staggeringly high” retention rate indicated that the plan did not completely correct
unconstitutional aspects of the original plan). Accordingly, mere invocation of such
criteria does not foreclose the question as to whether the legislature engaged in racial
gerrymandering. See Miller, 515 U.S. at 916.

This is especially true when traditional districting interests come into play
“only after the race-based decision has been made.” Snaw 11, 517 U.S. at 907. As the
district court in Covington explained, if the legislature ‘“chooses to rely on
redistricting criteria highly correlated with race, like preserving the ‘cores’ of
unconstitutional districts,” it canrot leapfrog the conclusion that race predominated.
Covington v. North Carolina, No. 1:15 CV399, 2018 WL 604732, at *4 (M.D.N.C.
Jan. 26, 2018); see aiso GRACE, Inc., 2023 WL 4942064, at *4 (“The Court’s
analysis of core retention was therefore appropriately limited to an evaluation of
whether the Remedial Plan perpetuated the harms of racial gerrymandering, which
the Court found it did.”).

The U.S. Supreme Court has similarly affirmed a district court’s decision that
preservation of a district’s shape “ensured that the district would retain a high [ Black

voting age population], thereby perpetuating the effects of the racial gerrymander.”

12
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North Carolina v. Covington, 585 U.S. 969, 973—74 (2018). The Court has also
cautioned that core retention may preserve racial discrimination in cases addressing
violations of Section 2 of the VRA. See Allen v. Milligan, 599 U.S. 1, 21-22 (2023)
(unless core retention is scrutinized for racial intent, there is a risk that states
“immunize from challenge a new racially discriminatory redistricting plan simply
by claiming that it resembled an old racially discriminatory plan.”).

This Circuit has taken a similar approach to evaluate protection of
incumbents: “[iJncumbency protection achieved by using iace as a proxy is evidence
of racial gerrymandering.” Clark., 293 F.3d at 1271—72 (citing Bush, 517 U.S. at
970); c¢f. LULAC v. Perry, 548 U.S. 399, 440--41 (2006) (holding Texas state house
district violated VRA where Latinos were removed from district to protect
incumbent).

Here, an explicit goal of maximizing “core retention” necessarily maintains
the separation of voters by race and cannot be defended as a neutral redistricting
criterion because the undisputed facts make clear that plans enacted by the
Commission between 1990 and 2013 were drawn to achieve specific racial ratios
without sufficient justification.

Although Defendant suggests core retention explains the maintenance of the
BVAP in each of the challenged districts, these percentages “are not inevitable,”

especially when alternative maps adhere to traditional redistricting criteria “equally,

13
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if not better, . . . but do not maintain the same level of racial segregation.”
Jacksonville NAACP, 2022 WL 17751416, at *15. It is undisputed that Plaintiffs’
[lustrative Plans perform equally well, if not better, than the Enacted Plan on
compactness, contiguity, communities of interest, municipality splits, and
unincorporated place splits. See Doc. 85-8, 49 33, 37, 42 (Cooper Rep. (Corrected));
Doc. 85-23, p. 33 (Cooper Decl.). Thus, this Court should deny Defendant’s motion
for summary judgment, and grant it to Plaintiffs as a matter of law.

III. Defendant’s Theory of the Case Relies on Heavily Disputed Expert
Testimony and Ignores Material Facts.

Even if Defendant were correct that core retention could be considered a race-
neutral justification under the circumstances of this case (and it is not), Defendant
would not be entitled to summary judgment. Defendant relies on heavily disputed
expert testimony and ignores the direct and circumstantial evidence that create
triable issues of fact as t¢ whether race predominated in the Commission’s 2021
decision-making. Defendant ignores direct evidence of the Commissioners’ motives,
made by the Commissioners during the public hearings on redistricting and to the
President of the Alabama NAACP, which demonstrate disputed issues of material
fact about the Commission’s motivations for its districting decisions in 2021.

The summary judgment record would allow a reasonable factfinder to
determine that the Commission relied on race in deciding which voters to move after

the 2020 census and that it did so in a manner designed to maintain CDs 1 and 2 as

14
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super-majority Black districts. A deliberate decision to entrench CDs 1 and 2 as
packed districts in 2021 cannot be justified as a mere effort to maximize core
retention, so Plaintiffs’ evidence on this point creates a genuine dispute of material
fact even if Defendant’s core retention theory were legally tenable.

Defendant relies on a single expert, Dr. Michael Barber, to offer non-racial
justifications for the changes made by the Commission in the 2021 Enacted Plan.
Dr. Barber’s central conclusion is that “the primary consideration used to create the
enacted map [is] district core retention.” Doc. 85-14, p. 10 (Barber Rep.). However,
he does not fully explain what underlying information leads him to that conclusion.
Doc. 90-1, tp. 43:5-24 (Dr. Barber denies haviag any personal knowledge that core
retention was one of the Commission’s motives and did not speak with the
Commissioners when reaching his conclusion).

Moreover, Dr. Barber 1s not qualified to evaluate the racial motivations
underlying a legislative enactment. Doc. 85-25, p. 7: tp. 23:10-25:12 (Barber Dep.);
Doc. 90-8, tp. 1045:15-1046:13 (Jones v. DeSantis Trial) (Dr. Barber testifying that
he was not an expert on analyzing racially discriminatory intent and did not have
academic expertise in analyzing or evaluating racial discrimination). Dr. Barber’s
methodology and conclusions are heavily disputed by Plaintiffs’ expert witnesses
and cannot provide a basis to grant summary judgment to Defendant. Dr. Barber

attempts to explain away the evident racial targeting in the Enacted Plan by
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presenting computer simulations allegedly showing that the Enacted Plan is like
plans drawn without race as a consideration. Doc. 85-14, p. 4 (Barber Rep.).
However, expert reports by Dr. Cory McCartan and Dr. Baodong Liu carefully
explain why Dr. Barber’s methodology and conclusions are deeply flawed. Doc. 85-
24, p. 9 (McCartan Rep.); Doc. 89-13, pp. 7-8 (Liu Rebuttal Rep.).

As Dr. McCartan explains, even if one only analyzes simulations with at least

two Black-majority districts, as Dr. Barber does, the Enacted Plan remains an outlier:

In fact, the enacted plan is more extreme than 99.62% of [Dr. Barber’s] own
simulations in how it packs Black voters into fv/o districts and cracks them in
a third district. This invalidates [Dr. Barber’s] conclusion that “the enacted
2021 maps were drawn in a way that race was not the predominant factor.”

Doc. 85-24, 9 3(a) (McCartan Rep.).

Dr. Liu similarly found that “Dr. Barber’s own simulation analysis
demonstrates that the 2021 enacted map was an outlier in terms of the racial
composition of almost every district.” Doc. 85-20, p. 7 (Liu Rebuttal Rep.). Dr.
McCartan also demonstrated that the Enacted Plan remains an outlier in the racial
composition of its districts, even among simulated plans with the same level of core
retention, with a combined packing-cracking score higher than 98.5% of the
simulated plans. Doc. 85-2, p. 15 (McCartan Rep.). This creates a triable issue of
material fact as to Defendant’s claim that core retention motivated the Commission’s

2021 decision-making.

16



Case 2:23-cv-00443-MHH Document 101 Filed 07/03/24 Page 22 of 34

In its motion for summary judgment, Defendant attempts to sidestep the flaws
in Dr. Barber’s analysis by making bald assertions that Dr. Barber’s conclusions are
“undisputed.” To review just one example, Defendant asserts that “It is . . .
undisputed that the strongest predictor for moved precincts was their adjacency to
Districts 1 and 2.” Doc. 94, p. 20 & n.33 (citing Doc. 89-1, p. 10 (Barber Rep.));
Doc. 89-13, p. 3 (Liu Rebuttal Rep.); Doc. 90-29, tp. 62:14-19 (Fairfax Dep.).
Defendant’s citations, however, simply do not hold up.

As already noted, the citation to Dr. Barber’s report does not provide
“undisputed” evidence, given that Plaintiffs’ exoert reports directly refute Dr.
Barber’s assertions. But Defendant’s citation t¢ page 3 of Dr. Liu’s rebuttal report as
supplying “undisputed” support for Defendant’s assertion is particularly bizarre. On
page 3 of his report, Dr. Liu states:

The fundamental flaw in [Dr. Barber’s] regression analysis . . . is that [he] did

not test his race neutral thesis at all. Of course, those adjacent precincts were

more likely to be moved to CD-1 than those . . . that were not adjacent to CD-

1, but the real question is whether those adjacent precincts that were also

heavily Black were more likely to be moved to CD-1 than were other adjacent

precincts that were more white. To answer this question, Dr. Barber's
regression specification is completely inadequate] .|

Doc. 89-13, p. 3 (Liu Rebuttal Rep.) (emphasis added). In other words, in the cited
passage, Dr. Liu specifically refutes Dr. Barber’s claim that “adjacency” provides a
race-neutral explanation for the precinct movements in CD-1 because districts that

were “heavily Black” were more likely to be targeted. See, e.g., Doc. 90-43, tp. 88:4-
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17; 91:6-12 (Liu Dep.). Dr. Liu concludes that Dr. Barber “failed to provide any
scientific evidence that the enacted plan was not racially gerrymandered” and that
“evidence from his own data collection demonstrates strongly that the enacted plan
was drawn with race as a main motivation.” Doc. 8§9-13, p. 2.

In addition, Mr. Fairfax’s deposition in no way provides “undisputed”
evidence of nonracial explanations for the composition of the Enacted Plan. Doc.
90-29, tp. 62:14-19 (Fairfax Dep.). Indeed, Mr. Fairfax’s report states that “[m]ost
of the specific changes [in the Enacted Plan] appear to be associated or aligned with
[racial] demographics of the districts.” Doc. 86-3, 9 45 (Fairfax Rep.). Fairfax
concludes, “[t]he demographic shifts of Districis 1, 3, 4, and the increase in [w]hite
percentage of District 5 are evidence of race predominating during the redistricting
process.” 1d. § 49.

Defendant also ignores public statements made by the Commissioners during
the 2021 redistricting process and statements to the President of the Alabama
NAACP that create material disputes of fact with respect to motive and racial
targeting in 2021. On November 4, 2021, the Commission held its only public
hearing on the proposed redistricting plans. Commissioners spoke in explicitly racial
terms about their districts. See, e.g., Doc. 27-1, tp. 39:17-40:23 (Commissioner

Tyson) (public hearing).
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Commissioner Sheila Tyson, who drew the Enacted Plan, made public
statements that strongly support an inference that, in drawing the districts, she
focused heavily on race and bringing in supermajority-Black areas into her district.
Doc. 27-1, tp. 39:18-40:22 (Commissioner Sheila Tyson). She made explicit
reference to the race of those voters, stating inter alia, “I looked at the folks in [their]
face. And I know what I’'m getting.” Id. at 39:12-40:10-23 (Commissioner Sheila
Tyson). These statements, unaddressed and unexplained by Defendant, indicate that
the Enacted Plan reflects racial gerrymandering. Fayette Cnty., 775 F.3d at 1343 (in
deciding a motion for summary judgment, all permissible inferences must be drawn
in favor of the non-moving party).

But later, after the Enacted Plan was adopted, Commissioner Tyson also told
Benard Simelton, President of the Alabama NAACP, that she had wanted to be a
plaintiff in this lawsuit. See Doc. 85-17, p. 15: tp. 57:5-59:21 (Ala. NAACP 30(b)(6)
Dep.). Commissioner Tyson later expressed concern about the number of Black
voters put into her district and “the entire process of how these districts were drawn

.. and given to the commissioners and said this is your district, this is the other
person’s district.” Id. at 57:5-59:21. Defendant cannot explain the second
conversation between the Commissioner and President Simelton in February 2024,

when Commissioner Tyson said “she was forced to accept the district with -- you
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know, the population that had been given to her or else not get anything.” Id. at
69:16-70:17.

These statements by Commissioner Tyson, unexplained by Defendant,
directly confirm that the Enacted Plan reflects deliberate packing of Black voters
and the sorting of voters into districts on the basis of race. See Fayette Cnty., 775
F.3d at 1343. In sum, Defendant’s proffered evidence is either unsupported, or
heavily disputed, or both, and provides no basis to grant summary judgment to

Defendant.

IV. Defendant Relies on Inadmissible Evidence to Proffer Alleged Non-Racial
Explanations for the Commissioners’ Motivations.

This case involves the motivations of the Commissioners in drawing the
Enacted Plan. Yet the Commission has invoked legislative privilege to refuse to
produce any “witness to testify about ‘[t]he reasons for adoption of the County
Commission district maps enacted between 2010 and 2024, including in 2013 and
2021°” or to allow any “testimony about the motive of individual Commissioners in
preparing and enacting legislation.” Doc. 85-27, p. 1 (Letter from Defs. Counsel
Patrick Strawbridge to Pls.” Counsel Kathryn Sadasivan on 30(b)(6) Dep. Notice
(Mar. 5, 2024)). Defendant should not be allowed to offer evidence of the

Commissioners’ motives while preventing discovery into or testing of that evidence,
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nor is their motive evidence admissible summary judgment evidence under Federal
Rule of Civil Procedure 56(c)(2).

The Commission makes a back-door attempt to present second-hand
testimony through Defendant’s expert, Dr. Barber, and the Chair of the Board of
Registrars, Barry Stephenson, about the Commissioners’ motivations in drawing
specific district lines in the Enacted Plan. A court may exclude evidence or testimony
when a party uses privilege as a shield to preclude discovery and a sword to present
evidence or claims related to the information it claimed were privileged. League of
Women Voters of Fla., Inc. v. Lee, No. 4:21CV186-MW/MAF, 2022 WL 610400 at
*2 (N.D. Fla., Jan. 4, 2022) (granting motion t¢ exclude evidence or testimony about
legislative intentions, motivations ana activities where legislators invoked
legislative privilege as a shield to block depositions and withhold discovery as to
their intentions and communications). This testimony must be excluded because
introduction of evidence by the Commission after claiming legislative privilege as
to all aspects of the Commission’s work related to the Enacted Plan and to individual
commissioner’s involvement and motivations, presents the precise sword-and-shield
issue Courts have found waives or forfeits the privilege. Powell v. Ridge, 247 F.3d
520, 525-26 (3d Cir. 2001); Scott v. Taylor, 405 F.3d 1251, 1258 (11th Cir. 2005)

(“Legislative immunity is an affirmative defense which can be waived or forfeited,
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and, unless raised, does not affect the power of a federal court to adjudicate.”)
(citation omitted); Singleton v. Merrill, 576 F.Supp.3d 931, 939-42 (N.D. Ala. 2021).

It is a “well-established rule that at the summary judgment stage, [district
courts] ‘may consider only that evidence which can be reduced to an admissible
form.”” Kidd v. Mando Am. Corp., 731 F.3d 1196, 1207 (11th Cir.
2013) (quoting Rowell v. BellSouth Corp., 433 F.3d 794, 800 (11th Cir. 2005)));
Abbott v. Elwood Staffing Servs., Inc., 44 F.Supp.3d 1125, 1132 (N.D. Ala. 2014)
(“The general rule is that inadmissible hearsay cannot defeat a motion for summary
judgment.”) (quotations and citations omitted). Oniy when the hearsay statement
“could be reduced to admissible evidence at trial” can a district court consider it on
a motion for summary judgment. Jones v. UPS Ground Freight, 683 F.3d 1283,
1294-95 (11th Cir. 2012) (citing Macuba v. Deboer, 193 F.3d 1316, 1322-23 (11th
Cir. 1999) (quotation omitted)).

The Court shouid not credit Dr. Barber or Mr. Stephenson’s attempts to offer
evidence of the Commissioners’ intent, in the absence of admissible testimony from
the decision-makers themselves. This evidence is also inadmissible summary
judgment evidence. For example, Dr. Barber attempts to explain why District 1,
which was already underpopulated based on one person, one vote standards,
nevertheless shed population to District 3, which was overpopulated. Dr. Barber

states that “one likely explanation” is that the Board of Registrars was responding to
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complaints from voters who wanted to vote at a location closer to their
neighborhood. Doc. 85-14, p. 12 (Barber Rep.). But Dr. Barber has no personal
knowledge of this; instead, he simply relies upon a statement from Mr. Stephenson’s
deposition. /d., p. 12 & n.14 (citing Doc. 85-9, p. 43 (Stephenson Dep.)); Doc. 85-
25, pp. 9-10, 12, 21-22, 25-26: tp. 33:22-34:2; 35:18-36:8; 43:11-24; 80:3-83:3;
94:9-98:10 (Barber Dep.). Expert opinions derived solely from lay witness testimony
must be excluded. See Abbott, 44 F.Supp.3d at 1138 (striking sections of Plaintiff’s
expert’s report as inadmissible where the expert’s conclusion as to causation “was
completed based upon information provided by the plaintiff,” because it amounted
to “inadmissible expert testimony from a lay witness™) (citations omitted).

Mr. Stephenson’s testimony is not based upon personal knowledge: he made
clear at his deposition that he madc no decisions as to how to draw the districts in
the Enacted Plan, and that ail decisions were instead made by the Commissioners
themselves. Doc. 85-9, tp. 18:7-15 (Stephenson Dep.); see Fed. R. Civ. P. 56(c)(4)
(requiring affidavits and declarations in support of a motion for summary judgment
be “made on personal knowledge, set out facts that would be admissible in evidence,
and show that the affiant or declarant is competent to testify on the matters stated”);
Macuba, 193 F.3d at 1323 (requiring the same for depositions). Accordingly, the
Commission has presented no admissible evidence to support an alleged non-racial

explanation for moving the white population out of CD 1 and into CD 3.
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Defendant has not rebutted the direct evidence of racial predominance in the
prior redistricting plans, nor the Commission’s decision to maintain the racial
composition of prior discriminatory plans in the Enacted Plan. Nor does the
Defendant address direct evidence of racial predominance in the statements of a
current Commissioner, indicating a deliberate effort to pack Black voters into super-
majority Black districts. Merely invoking core retention does not suffice to refute
racial predominance. Here, this goal is not race-neutral because it perpetuated
existing racial gerrymanders. Because Defendant has not refuted Plaintiffs’ racial
predominance claim, nor put forward any compelling government interest to justify
the Commission’s race-based sorting, and because genuine issues of material fact
remain, there can be no basis to grant the Defendant summary judgment.

V.  Plaintiffs Have Establishcd Standing to Challenge Commission Districts
1,2,3.4and, 5.

Plaintiffs Alabama NAACP, GBM, and Metro-Birmingham NAACP each
have associational standing because they have members in all of the challenged
districts and have asserted interests in this lawsuit that are germane to each
organization’s purpose. Plaintiffs have associational standing on behalf of their
members if their members would “have standing to sue in their own right.” Ala.
Legis. Black Caucus v. Alabama (“ALBC”), 575 U.S. 254, 269 (2015) (internal
citations omitted) (concluding that NAACP had standing to sue on behalf of their

members when those members have individual standing in the relevant districts).
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There is no requirement that “individual member[s] participat[e] in the lawsuit,” as
long as “the interests at stake are germane to the organization’s purpose.” Id.
(internal citations omitted); see also Warth v. Seldin, 422 U.S. 490, 511 (1975)
(discussing how an association may have standing either in its own right or
alternatively on behalf of its members).

Defendant claims that Plaintiffs do not have standing because, even though
they live and vote in districts drawn to sort voters on the basis of race, their concerns
are about the Commission’s composition more generally. Befendant claims Plaintiff
McClure does not have standing because she said in her deposition she was not
interested specifically in “who’s in leadersiup,” and had grievances with the
Commission as a whole. Doc. 94, p. 14. Likewise, Defendant claims the Alabama
NAACP, Metro Birmingham Branch of the NAACP, and GBM do not have standing
because, although each has members living and voting in racially gerrymandered
districts, their leaders testified that they want districts “fairly drawn” to more
accurately reflect “Jefferson County’s racial composition.” Doc. 94, p. 14 (citing
Doc. 88-4, tp. 48:4-7 (GBM 30(b)(6) Dep.), Doc. 88-3, tp. 85:5, 91:4-8 (Metro-
Birmingham NAACP 30(b)(6) Dep.)).

While the harms at stake in racial gerrymandering claims are “personal,”
Plaintiffs here have met that burden by establishing they are subjected to a racial

classification because they live and vote in racially gerrymandered districts. ALBC,
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575 U.S. at 263 (providing examples of the harms of racial gerrymandering,
including “being ‘personally . . . subjected to [a] racial classification’” and being
represented by a legislator who is motivated primarily by representing a particular
racial group” (internal citations omitted)). Despite Defendant’s characterization of
harm conferring standing as requiring individual grievance toward a voter’s elected
representative, the harm of gerrymandering is inherent in residing in a
gerrymandered district, so the standing requirement is solely that Plaintiffs live
within the boundaries of the district they are challenging. ALBC, 575 U.S. at 262—
63 (explaining the district-specific nature of racial gerrymandering claims because
the harms involved directly affect voters who live in that district). As long as the
associational members have standing by residing in the challenged districts, then the
association itself also has standing. ALBC, 575 U.S. at 269. Here, Plaintiff
associations have members 1n each of the five CDs and thus have standing to
challenge the Enacted Plan as racially gerrymandered. See Doc.93-1, tp. 44:17-45:3
(Metro-Birmingham NAACP 30(b)(6) Dep.); Doc. 93-2, pp. 89, 12-13 (PIs.’
Resps. to Def.’s Interrogs. Nos. 2 & 4).

Plaintiftf Alabama NAACP is made up of members of the local NAACP, so all
members of the Metro-Birmingham NAACP are simultaneously members of the
Alabama NAACP. See Doc. 85-17, p. 8-9: tp. 32:22-33:9 (Ala. NAACP (30(b)(6)

Dep.). Plaintiff Metro-Birmingham NAACP is an association with members who
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reside in and are registered to vote in each of the five Commission Districts. See
Doc. 93-1, pp. 11-12: tp. 44:17-45:3 (Metro-Birmingham NAACP 30(b)(6) Dep.);
Doc. 93-2, pp. 89, 12—13 (PlIs.” Resps. to Def.’s Interrogs. Nos. 2 & 4). The state
NAACP does not have its own exclusive members, but rather members of the
branches in the state are all also members of the state conference. See Doc. 85-17,
tp. 33:2-9 (Ala. NAACP (30(b)(6) Dep.). Thus, the Alabama NAACP has members
in the five CDs as well. See Doc. 93-1, pp. 11-12: tp. 44:17-45:3 (Metro-
Birmingham NAACP 30(b)(6) Dep.); Doc. 93-2, pp. 89, 12-13 (Pls.” Resps. to
Def.’s Interrogs. Nos. 2 & 4). Plaintiffs have also ideitified a Black registered voter
who is a “member of the Metro-Birminghari Branch and AL NAACP” and “is
lawfully registered to vote in Commission District 5.” Doc. 93-2, p. 9 (Pls.” Resps.
to Def.’s Interrogs. No. 2 & 4). Furthermore, Plaintiff GBM has members residing
in all but CD5. See Doc. 85-18, p. 11: tp. 42:7-10 (GBM 30(b)(6) Dep.); Doc. 93-2,
pp. 8, 12. Plaintiffs have established that they have members living and voting in all
5 Commission districts, and thus have standing to challenge each district as racially
gerrymandered in violation of the U.S. Constitution.

CONCLUSION

For the foregoing reasons, this Court should deny Defendant’s motion for

summary judgment.
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