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IN THE UNITED STATES DISTRICT COURT 

 FOR THE NORTHERN DISRICT OF ALABAMA 

 SOUTHERN DIVISION 

 

ALEXIA ADDOH-KONDI, CYNTHIA 

BONNER, JA’NELLE BROWN, ERIC 

HALL, MICHAEL HANSEN, JULIA 

JUAREZ, CHARLES LONG, WILLIAM 

MUHAMMAD, FRED LEE RANDAL, 

TAMMIE SMITH, and ROBERT 

WALKER, 

 

  Plaintiffs, 

 

vs. 

 

JEFFERSON COUNTY COMMISSION,   

 

  Defendant. 

 ) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) Case No: 2:23-cv-00503-MHH 

) 

) 

) 

) 

 

 

  

 I. Introduction.  

 The Plaintiffs Alexia Addoh-Kondi, Cynthia Bonner, Ja’Nelle Brown, Eric 

Hall, Michael Hansen, Julia Juarez, Charles Long, William Muhammad, Fred Lee 

Randal and Robert Walker (collectively “Addoh-Kondi” Plaintiffs) respectfully 

submit this response in opposition to the Defendant’s Motion for Summary 

Judgment.  As argued below, the Court should deny the Commission’s motion for 

summary judgment and grant the Addoh-Kondi plaintiffs’ cross motion for summary 

judgment because the undisputed evidence is that race predominated in the drawing 
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Commission districts 1 and 2 when these districts were first created, with an express 

racial target of 65 percent Black population. The Commission’s reliance on Dr. 

Barber’s incomplete and speculative analysis does not change this fundamental 

historical fact.  

 The Commission’s Section 5 preclearance submissions of redistricting plans 

after the 1990, 2000 and 2010 censuses expressly maintained this racial target in 

order to avoid retrogression.  By retaining the “core” of the 2013 map that the 

Commission had previously stated used a racial target of at least 65 percent for 

districts 1 and 2 and then enacting a map that maintained Black population in 

districts 1 and 2 above the 65 percent target (while largely ignoring political 

subdivisions and disproportionately moving Black populations to satisfy the equal 

population mandate), the only legal conclusion is that race predominated in 

maintaining the shape of districts as currently configured. Absent a showing that the 

Voting Rights Act still required the Commission to perpetuate districts drawn on the 

basis of race in order to provide Black voters an opportunity to elect candidates of 

their choice, the 2021 enacted plan cannot survive Plaintiffs’ constitutional 

challenge. Thus, the Court should declare the 2021 enacted map unconstitutional 

under the Fourteenth Amendment and enjoin its use in any future election for a seat 

on the County Commission.  
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 II. The Direct Evidence of a 65% Target Compels Summary 

 Judgment for Plaintiffs. 

 

 The Defendant Jefferson County Commission is correct that, based on the 

record now before this Court, “the only remaining disputes are legal and not factual.” 

(Doc. 99 at 8, Defendant’s motion for summary judgment)1  But that is true only 

because of the undisputed direct evidence of racial predominance, which is 

dispositive of this case. It is not necessary that this Court address the disputed 

circumstantial evidence regarding whether race drove the choice of which precincts 

were selected to equalize population among the districts. 

 The Defendant Commission ignores the important distinction between direct 

and circumstantial evidence in a racial gerrymandering case the Supreme Court 

emphasized most recently in Alexander v. South Carolina State Conference of the 

NAACP, 144 S.Ct. 1221 (2024). If there is direct evidence of race as the predominant 

factor, and “if the State cannot satisfy strict scrutiny, direct evidence of this sort 

amounts to a confession of error.”  Id. at 1234. There is no need to consider 

circumstantial evidence. This is not a case like Alexander, which was a 

“circumstantial-evidence-only case,” id. at 1235, because “the Challengers did not 

offer any direct evidence to support” their contention that a district was drawn with 

                                                 
1 All citations in this brief are to Addoh-Kondi docket numbers in Case 2:23-cv-00503-

MHH, unless express reference is made to McClure docket numbers. 
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a racial ‘target.’” Id. at 1241. 

 The Court’s specific example of “direct evidence of this sort” is exactly the 

kind of evidence the Addoh-Kondi Plaintiffs rely on. “Direct evidence often comes 

in the form of a relevant state actor’s express acknowledgment that race played a 

role in the drawing of district lines. Such concessions are not uncommon because 

States often admit to considering race for the purpose of satisfying our precedent 

interpreting the Voting Rights Act of 1965.” 144 S.Ct. at 1234 (citing Alabama 

Legislative Black Caucus v. Alabama, 575 U.S. 254, 259–260 (2015)). The 

Defendant Commission’s Summary Judgment Brief does not even mention the five 

Section 5 submissions it made to the Justice Department from 1985 to 2013 and their 

explicit admissions that its redistricting plans were all designed to maintain a target 

of 65% Black for Districts 1 and 2.  Alexander says the Commission cannot maintain 

these racially gerrymandered districts without satisfying strict scrutiny.   

 The Defendant Commission does not contend the 2021 districts are required 

by the Voting Rights Act; instead it contends that the principle of core retention 

entitles it to preserve the racially designed 2013 districts and their 65% Black target 

indefinitely into the future. “The Commission also indisputably prioritized ‘core 

retention’— every redistricting proposal made minimal changes to each incumbent 

Commissioners’ existing district lines.” (Doc. 99 at 3, Defendant’s motion for 
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summary judgment) So there is no question the Defendant Commission set out to 

keep as much of the 2013 plan as possible, and there is no question it succeeded. 

According to the Defendant Commission’s own expert, “there are simply not that 

many ways in which a person could draw a map that retains the 2013 district 

populations as well as the enacted map does.” (McClure Doc. 90-2 at 50, Barber 

expert report)  

 Instead of trying to reconcile this concession with the language in Alexander 

that says it is direct evidence “that race played a role in the drawing of district lines,” 

144 S.Ct. at 1234, the Defendant Commission cites Alexander for the truism that 

“[l]awmakers do not typically start with a blank slate.” Defendant’s Brief at 3 

(quoting 144 S.Ct. at 1245). Any race-neutral principle that perpetuates racial 

gerrymandering is subject to strict scrutiny, and core retention is not a get-out-of-

jail-free card. The extensive case law cited in the Addoh-Kondi Plaintiffs’ brief in 

support of summary judgment establishes the proposition that “core retention” alone 

cannot excuse a jurisdiction’s failure to show that majority-minority districts drawn 

during a prior redistricting cycle for the purpose of complying with the Voting 

Rights Act are still needed to achieve the VRA’s purposes (i.e. ensuring the 

historically disenfranchised minority populations have an opportunity to elect a 

preferred candidate) (See, Doc. 103 at 10-12) 
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 III. Plaintiffs have standing because being classified by race for 

 purposes of redistricting is the relevant harm and not whether 

 Black voters can elect another Commissioner of their choice.  

 

 The Defendant Commission persists in its misunderstanding of the distinction 

between an Equal Protection claim alleging racial gerrymandering and one alleging 

racial discrimination or vote dilution. It contends Plaintiffs must testify they have 

suffered district-specific “injuries,” or “how they were harmed by the Enacted Plan.” 

(Doc. 99 at 10, Defendant’s motion for summary judgment) They ignore the 

Supreme Court’s most recent articulation of this distinction: 

 A racial-gerrymandering claim asks whether race predominated 

in the drawing of a district “regardless of the motivations” for the use 

of race. Shaw I, 509 U.S. at 645. The racial classification itself is the 

relevant harm in that context. A vote-dilution claim is “analytically 

distinct” from a racial-gerrymandering claim and follows a “different 

analysis.” Id., at 650, 652. 

 

Alexander, 144 S.Ct. at 1252 (bold emphasis added). Plaintiffs a year ago spelled 

out this distinction in their brief supporting a preliminary injunction: 

 The expressive harms of racial gerrymandering “directly threaten 

a voter who lives in the district attacked. But they do not so keenly 

threaten a voter who lives elsewhere in the State. Indeed, the latter voter 

normally lacks standing to pursue a racial gerrymandering claim.” 

Alabama Legislative Black Caucus v. Alabama, 575 U.S. 254, 263 

(2015) (citing United States v. Hays, 515 U.S. 737, 744–745 (1995)). 

Among the eleven Plaintiffs in this action are registered voters who 

reside in all five Jefferson County Commission districts. Exhibit L 

(Doc. 20-12). Thus Plaintiffs have standing to challenge all five 

districts. 
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(Doc. 21 at 7, Plaintiffs’ Memorandum of Law in Support of Motion for a 

Preliminary Injunction) Thus the information Plaintiff Bonner provided, namely that 

she is a registered voter in District 4, (see, Doc. 99 at 10), like the same information 

provided by every other Plaintiff, is all that is needed to establish their standing to 

pursue their Equal Protection racial gerrymandering claims.2 

 The harms inflicted on voters when they are classified on the basis of their 

race, even if they need not be articulated, are like the answers Plaintiffs gave in their 

depositions: a sense that all Jefferson County citizens are not being “fairly 

represented,” (Doc. 99 at 10 n.16, Defendant’s motion for summary judgment), that 

packed, racially segregated districts are not “fair” or “equitable,” id. at 11, and a 

desire to see more racial diversity in all five districts. Id. at 14. Plaintiff Alexia 

Addoh-Kondi may have said it best: 

 If you are only looking to having in your district what favors you, 

you are leaving out a lot of other people. You don’t know who favors 

you. And if you are going on past record, which is what it looks like 

why Districts 1 and 2 are being packed and stacked with black people, 

that’s not right. If I’m only looking to have in my district those that 

might look like me, might vote for me, I think that’s unfair. I don’t think 

you are representing everyone in your district like you should.  

 Q. Do you think that race should be considered when districts are 

drawn? 

 A. I don’t. 

 

                                                 
2 Doc. 20-11 is a list of Addoh-Kondi Plaintiffs’ pages on Alabama Secretary 

of State web site showing their registration status and assigned county commission.  
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(McClure Doc. 88-1 at 49-50, Addoh-Kondi deposition). 

 IV. The circumstantial evidence supports summary judgment for 

 Plaintiffs and not for the Defendant. 

 

 The Defendant Commission has invoked legislative privilege to bar seeking 

testimony from the Commissioners “or inquiring with other witnesses into their 

legislative motives or intent.” (Doc. 74 at 3, Third-Party Movants’ Motion To Quash 

and Motion for Protective Order) Since neither the Commissioners nor any person 

who assisted them in drawing the 2021 redistricting plan is available to testify, the 

Defendant Commission has hired an expert witness, Dr. Michael Barber, to refute 

Plaintiffs’ objective evidence that race predominated. But the Defendant 

Commission’s use of his testimony abuses legislative privilege, contains 

inadmissible hearsay, and does not satisfy the requirements of Rule 702, Fed.R.Evid, 

for admissible expert testimony. 

A. Defendant’s “undisputed facts” are Dr. Barber’s opinions about 

the Commission’s motives for adopting the 2021 map and he 

doesn’t dispute Plaintiffs’ evidence regarding “core retention” of 

existing racially gerrymandered districts.  

 

 Dr. Barber’s expert report says he was retained by counsel for the Defendant 

Commission “to evaluate whether the 2021 enacted commission maps are racially 

gerrymandered ... from the perspective of political science....” (McClure Doc. 90-2 

at 3, Barber expert report) He criticizes the plaintiffs’ experts for fail[ing] to consider 
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alternative explanations for precinct movement that negate race as a predominant 

motive for these changes.” Id. at 4 (emphasis added). He faulted the plaintiffs’ 

illustrative maps for “fail[ing] to consider the same non-racial factors that the 

commission did when drawing the enacted map.” Id. (emphasis added). The 

conclusion of his report expresses “the overall opinion that the enacted 2021 maps 

were drawn in a way that race was not the predominant factor.” Id. at 52. 

 Thus, the defendant Commission offers Dr. Barber’s testimony as evidence 

that the Commissioners used non-racial factors to draw the 2021 plan, and race was 

not their predominant motive. But in his deposition, Dr. Barber disclaimed 

expressing any opinion about the map drawers’ motives. He acknowledged that the 

Commissioners were the map drawers. (McClure Doc. 90-1 at 21, Barber deposition) 

But when asked if “the question you were supposed to investigate is whether those 

commissioners intended to separate voters by race when they drew the lines,” he 

responded, “I was asked to respond to the experts that the plaintiffs have put forward 

in their assertions about the intentions of the -- the commission or the -- the way in 

which the map was drawn by the commission.” Id. at 22. 

 During his deposition, Dr. Barber acknowledged that he did not interview any 

of the Commissioners. (McClure Doc. 90-1 at 34, 36, 43, 55, Barber deposition) 

When asked if his own political science methodology would require interviewing 
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the map drawers3 he replied, “[t]hat might be an approach that someone would take, 

but that’s not the approach that I took.” Id. at 23. When asked why he did not take 

this approach, he was instructed by Defendant’s counsel “to answer to the extent it 

doesn’t reveal content of communication with counsel about legislative privilege 

issues.” Id. at 25-26. Counsel explained her objection: “I would say this line of 

questioning is – is improper considering we’ve asserted legislative privilege.” Id. at 

26-27. Dr. Barber then testified he did not ask counsel if he could interview the 

Commissioners and was not told he could not do so. Id. at 27. “I am not intending to 

speak to what was in a particular commissioner’s mind, but rather my intention was 

to look at the outcome, the results, and -- and then use data to -- to show what 

potential explanations are more or less consistent with the choices that were made.” 

Id. at 32-33. 

 Dr. Barber had no personal knowledge of the map drawers’ motives; he relied 

solely on the sources he identified in his expert report. Id. at 27-32. Those identified 

sources are: 

  (1) the transcript of the November 4, 2021 commissioner meeting 

                                                 
3 In an article Dr. Barber published in 2016 he wrote “[t]he most direct way to identify 

individuals’ motivations for giving would be to simply ask them.” Id. at 23 (quoting “Donation 

Motivations: Testing Theories of Access and Ideology,” POLITICAL RESEARCH QUARTERLY, 2016. 

Vol. 69: No. 1, pp. 148-159, at p. 152). This article can be viewed on Dr. Barber’s web page, 

http://michaeljaybarber.com/research. 
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(McClure Doc. 90-2 at 5 n.1, 6 n.3, 27 n.23, Barber expert report); 

  (2) the Barry Stephenson deposition transcript, id. at 9 n.10, 9 n.11, 12 

n.14, 27 n.23; 

  (3) Lashunda Scales pages on ballotpedia.org and the Jefferson County 

web site, id. at 18 n.15; and 

  (4) the Barry Stephenson declaration (filed at Doc. 53-10), (McClure 

Doc. 90-2 at 5 33 n.27, 39 n.31, Barber expert report). 

 Beyond these sources, Dr. Barber’s expert report relied on his own experience 

to conclude that various non-racial factors better explained the way precincts were 

split or moved in the 2013 plan to create the 2021 plan. “The opinions expressed in 

the report are my opinions, yes.”  (McClure Doc. 90-1 at 38, Barber deposition) But 

Dr. Barber could not answer whether he had any knowledge of the history of race in 

Alabama or the role race plays in Alabama politics today. Id. at 38. He has never 

been to Alabama. Id. at 39. Even though he is director of the Center for the Study of 

Elections and Democracy at BYU, id. at 8, Dr. Barber said the role race plays in the 

politics of Utah, where Blacks are only 2 % of the population,4 was “a hard question 

to answer.” Id. 

 

                                                 
4 https://gardner.utah.edu/blog/blog-utahs-black-population/. 
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 B. The Court should preclude the Defendant Commission’s reliance  

  on the testimony of Dr. Michael Barber because it abuses legislative 

  privilege and violates the rule against hearsay evidence. 

 

 The Addoh-Kondi Plaintiffs move to exclude the opinions of Dr. Barber that 

race was not the predominant motive for the Commissioners’ decisions about which 

precincts to move – in whole or in part – into and out of all five districts. Dr. Barber’s 

opinions violate what other cases have called the “sword/shield” principle: the map 

drawers cannot “seek to use their unique position as [the 2021 plan’s] principal 

drafters as a sword to defend the law on its merits, but intermittently seek to retreat 

behind the shield of legislative privilege when it suits them.” League of Women 

Voters of Florida, Inc. v. Lee, 2022 WL 610400 (N.D. Fla., Jan. 4, 2022) at *1 

(quoting Singleton v. Merrill, 576 F.Supp.3d 931, 940 (N.D. Ala. 2021)). The 

Defendant Commission should not be allowed to shield its members from being 

cross-examined about their line-drawing motives by invoking legislative privilege 

then hire another witness as a sword to testify about what their non-racial motives 

were.  

 Dr. Barber is not an impartial observer. He is being paid by the Defendant 

Commission to support its defenses in this lawsuit. He is being paid to put in 

evidence map-making motives that the Commissioners are unwilling to testify about 

themselves. The Commissioners are unwilling to explain to Plaintiffs, to this Court, 
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or to their own constituents what their real reasons were. They should not be 

permitted to hire someone else to speak for them. 

 Dr. Barber’s opinions negating racial predominance are also inadmissible 

hearsay. They are self-exculpatory statements by the Commissioners, who have 

made themselves unavailable as witnesses by invoking legislative privilege and thus 

cannot satisfy the exception to the rule against hearsay under Rule 804, Fed. R. Evid. 

“‘Hearsay’” means a statement that ... a party offers in evidence to prove the truth 

of the matter asserted in the statement.” Rule 801(c), Fed. R. Evid. “‘Statement’ 

means a person’s oral assertion, written assertion, or nonverbal conduct, if the person 

intended it as an assertion.” Rule 801(a). The Defendant Commission is the party 

offering Dr. Barber’s oral and written opinions to prove the truth of his assertions 

that the district lines drawn by the Commissioners were not motivated 

predominantly by race. If Dr. Barber was basing his opinions on statements made to 

him by the Commissioners themselves, clearly his opinions would be hearsay. 

Schoen v. State Farm Fire & Cas. Co., 638 F. Supp. 3d 1339, 1349 (S.D. Ala. 2022) 

 (“[A] party cannot call an expert simply as a conduit for introducing hearsay under 

the guise that the testifying expert used the hearsay as the basis of his 

testimony.")(internal citations omitted); see La Gorce Palace Condo. Ass'n, Inc. v. 

Blackboard Specialty Ins. Co., 586 F. Supp. 3d 1300, 1307 (S.D. Fla. 2022) (“A 
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witness may not, "under the guise of giving expert testimony . . . [,] become the 

mouthpiece of the witness on whose statements or opinions the expert purports to 

base his opinion.") (quoting Factory Mut. Ins. Co. v. Alon USA L.P., 705 F.3d 518, 

524 (5th Cir. 2013)(brackets & ellipsis in original) 

  But, based on communications Dr. Barber had with counsel for the Defendant 

Commission involving legislative privilege, he did not attempt to interview the 

Commissioners, and he asserts his opinions that exculpate the Commissioners are 

his own. Plaintiffs cannot cross-examine the Commissioners. Dr. Barber could have 

cross-examined them, but he chose not to do so for unspecified reasons that appear 

to be inconsistent with his own political science methodology. So the question is 

whether Dr. Barber’s personal access to the Commissioners bars the Defendant 

Commission from denying that his opinions are those of the Commissioners 

themselves and thus violate the rule against hearsay. 

 Plaintiffs contend that, in the circumstances of this case, the Defendant 

Commission is attempting to use the testimony of a third party to introduce 

exculpatory statements of the Commissioners themselves. Under Rule 804 (a)(1) 

“[a] declarant is considered to be unavailable as a witness if the declarant: (1) is 

exempted from testifying about the subject matter of the declarant’s statement 

because the court rules that a privilege applies....” But this exception to hearsay 
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“does not apply if the statement’s proponent procured or wrongfully caused the 

declarant’s unavailability as a witness in order to prevent the declarant from 

attending or testifying.” Rule 804 (a). The proponent here is the Defendant 

Commission, and it procured the Commissioners’ invocation of privilege. A 

defendant who invokes privilege “has made himself unavailable to any other party, 

but he is not unavailable to himself.” Wrice v. Byrne, 488 F.Supp.3d 646, 658 (N.D. 

Ill. 2020) (quoting United States v. Peterson, 100 F.3d 7, 13 (2d. Cir. 1996)) 

(emphasis in original).   

 While the Rules provide exceptions to the general prohibition 

against hearsay, “The rules do not, however, provide exceptions for 

self-serving, exculpatory statements made by a party which are being 

sought for admission by that same party.” “Indeed, if such statements 

were deemed admissible...parties could effectuate an end-run around 

the adversarial process by, in effect, testifying without swearing an 

oath, facing cross-examination, or being subjected to first-hand scrutiny 

by the jury.” 

 

United States v. Crinel, 2016 WL 6441249 (E.D. La., Nov. 1, 2016) at *2 (quoting 

United States v. Wilkerson, 84 F.3d 692, 696 (4th Cir. 1996)).  

 Dr. Barber’s opinions are self-serving, exculpatory statements made by the 

Commissioners who seek their admission, and they are inadmissible hearsay. 

Plaintiffs, however, may introduce those parts of Dr. Barber’s testimony that 

constitute statements against the Defendant Commission’s interest. United States v. 

Crinel, 2016 WL 6441249, at *2 (citations omitted). 
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C. Daubert motion: Dr. Barber’s testimony is not admissible under 

Rule 702, Fed.R.Evid. 

 

 Federal Rule of Evidence 702 governs the admissibility of expert 

testimony. An expert witness may testify if (a) “the expert’s scientific, 

technical, or other specialized knowledge will help the trier of fact to 

understand the evidence or to determine a fact in issue”; (b) “the 

testimony is based on sufficient facts or data”; (c) “the testimony is the 

product of reliable principles and methods”; and (d) the expert reliably 

applied the principles and methods to the case’s facts.” 

 

Rappuhn v. Primal Vantage Co., 2024 WL 2930448 (11th Cir., June 11, 2024) at *3.  

District courts must consider whether “the expert is qualified to testify 

competently” about the matter he intends to address, whether “the 

methodology by which the expert reaches his conclusions is sufficiently 

reliable,” and whether “the testimony assists the trier of fact ... to 

understand the evidence or to determine a fact in issue.” 

 

Id. (quoting City of Tuscaloosa v. Harcros Chems., Inc., 158 F.3d 548, 562 (11th 

Cir. 1998)). 

 Dr. Barber is qualified to evaluate “from the perspective of political science” 

the role race played in drawing the 2021 Jefferson County Commission plan. 

(McClure Doc. 90-2 at 3, Barber expert report)  But that required investigating what 

likely motivated the map drawers in the context of past and present racial politics in 

Jefferson County, Alabama. By his own published methodology, he should have 

begun his inquiry by interviewing the Commissioners. He did not do so, apparently 

because of their invocation of legislative privilege. Instead, he substituted his own 

opinion about whether non-racial factors likely mattered more than the race of the 
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populations moved. He is not qualified to express such opinions, because he has 

neither personal nor professional knowledge about Alabama, and his views from a 

state that is 2% Black are unreliable and cannot assist this Court in determining the 

ultimate facts at issue. 

 Moreover, Dr. Barber was constrained to limit his investigation of the context 

in which the 2021 plan was drawn to the statements of Commissioners in the 

transcripts of Commission proceedings and the declaration and deposition of Barry 

Stephenson, all of which are inadmissible hearsay.  Under Rule 703, Fed.R.Evid., 

Dr. Barber could base his opinions on such hearsay statements if expert political 

scientists would reasonably rely on them, but “the proponent of the opinion may 

disclose them to the [fact finder] only if their probative value in helping the [fact 

finder] evaluate the opinion substantially outweighs their prejudicial effect.” Of 

course, these transcripts have already been disclosed to this Court, but the declarants 

cannot be cross-examined, and allowing the proponent, i.e., the Defendant 

Commission, to assert their truthfulness through expert testimony is highly 

prejudicial to Plaintiffs and to the citizens of Jefferson County. This is yet another 

reason why Dr. Barber’s opinions do not assist this Court as trier of fact. 

 With the exclusion of Dr. Barber’s opinions, the Court is left only with the 

testimony of Plaintiffs’ expert Tony Fairfax.  Mr. Fairfax’s testimony establishes 
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that the circumstantial evidence supports the finding that race predominated in the 

drawing of the Commission’s 2021 enacted plan. His report confirms the Plaintiffs’ 

contention that the Commission sought to maintain districts 1 and 2 at or above the 

65 percent racial target identified above.  Thus, given the direct evidence from prior 

Section 5 submissions that race predominated in the drawing of the commission 

districts, Fairfax’s report confirms that in 2021, the Commission sought to 

perpetuate the racially gerrymandered districts.    

D. If Dr. Barber’s opinions are admissible they are disputed and 

cannot be the basis for summary judgment. 

 

(1)  The Defendant Commission’s incorrect legal standard precludes 

entry of summary judgment for the Commission. 

 

 If this Court proceeds to consider the merits of Dr. Barber’s opinions, it should 

reject the Defendant Commission’s misreading of Alexander v. South Carolina State 

Conference of the NAACP, 144 S.Ct. 1221 (2024) and apply the correct legal 

standard. In Alexander, the Court addressed “[a] circumstantial-evidence-only case 

[which] is difficult when the State raises a partisan-gerrymandering defense.” Id. at 

1235. That is because a partisan gerrymandering claim is nonjusticiable in federal 

court, but “if a legislature gives race a predominant role in redistricting decisions, 

the resulting map is subjected to strict scrutiny and may be held unconstitutional.” 

Id. at 1233. 
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 The Defendant Commission has not raised a partisan gerrymandering defense 

in this case. But its motion for summary judgment attempts to import the special 

burdens disentangling race and politics places on plaintiffs. Here is how Alexander 

describes those “special challenges”: 

We have noted that a State’s partisan-gerrymandering defense therefore 

raises “special challenges” for plaintiffs. Cooper [v. Harris], 581 U.S. 

[285,]308 [(2017)]. To prevail, a plaintiff must “disentangle race from 

politics” by proving “that the former drove a district’s lines.” Ibid. 

(emphasis added). That means, among other things, ruling out the 

competing explanation that political considerations dominated the 

legislature’s redistricting efforts. If either politics or race could explain 

a district’s contours, the plaintiff has not cleared its bar. 

 

144 S.Ct. at 1235. The Defendant Commission is attempting to extend these partisan 

gerrymandering principles to all “nonracial priorities such as politics or core 

retention.” (Doc. 99 at 18, Defendant’s motion for summary judgment) That means, 

the Defendant Commission argues, “[t]he ‘presumption of legislative good faith’ 

directs district courts to draw the inference that cuts in the [lawmakers’] favor when 

confronted with evidence that could plausibly support multiple conclusions.” (144 

S.Ct. at 1235-36) Plaintiffs here misunderstood that applicable legal standard and 

did not account for nonracial explanations for each district, infra, leaving an absence 

of evidence that race predominated.” (Doc. 99 at 18, Defendant’s motion for 

summary judgment)  

 The Defendant Commission is wrong, as Alexander itself makes clear. The 
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majority opinion reaffirms the standards set out in its prior racial gerrymandering 

cases, which require plaintiffs “through some combination of direct and 

circumstantial evidence” to prove “that the State subordinated race-neutral 

districting criteria such as compactness, contiguity, and core preservation to racial 

considerations.” 144 S.Ct. at 1234 (citations omitted). The Addoh-Kondi Plaintiffs 

have shown that the Defendant Commission’s admitted intent to retain as much as 

possible of the 2013 districts that were gerrymandered to maintain 65% Black targets 

is exactly the kind of direct evidence that demands strict scrutiny, according to 

Alexander.  

 But if this Court proceeds to consider the circumstantial evidence as well, 

Alexander says “that, as a practical matter, challengers will often need to show that 

the State’s chosen map conflicts with traditional redistricting criteria.” Id. (citation 

omitted). The analyses of Plaintiffs’ expert Anthony Fairfax show with objective 

evidence how the 2021 plan subordinates traditional districting principles to race, 

and those are the district-by-district analyses Dr. Barber disagrees with.5 The 

                                                 
5 It should be noted at the outset that Dr. Barber’s opinions appear to be instructed by the 

Defendant Commission’s erroneous view of the law. E.g., “The third error in Dr. Williamson’s 

approach is to not consider alternative explanations for why precincts are added to a district. If 

plaintiffs’ experts are to identify race as a predominant motive for the district boundaries, then 

they must evaluate if other explanations fail to explain the districts as well as race.” [McClure Doc. 

90-2 at 20, Barber expert report] Dr. Barber also considered only simulations that produced at least 

two majority-Black districts, as instructed by Defense counsel’s erroneous view of the Voting 

Rights Act. (Id. at 46) 
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question before this Court is whether race mattered more to the Commissioners or 

the alleged nonracial factors alleged by Dr. Barber. Summarized below is the 

disputed evidence this Court must resolve at trial.   

(2) Demographic evidence disputed. 

 Mr. Fairfax analyzed the demographic changes made to the 2013 plan, which 

he summarized in a table similar to one another federal court found to be persuasive 

evidence of racial gerrymandering. (See Doc. 103 at 34-35, Plaintiffs’ Motion for 

Summary Judgment, citing Table 7 and the reference to Finn v. Cobb County Bd. of 

Elections and Registration, 2023 WL 9184893 (N.D. Ga., December 14, 2023), at 

*8). Dr. Barber disputes Mr. Fairfax’s opinion that these racial demographics are 

evidence of racial predominance.  (McClure Doc. 90-1 at 51-52, Barber deposition). 

(3)  Precinct-by-precinct analyses disputed.  

 In his rebuttal report, Mr. Fairfax responds in detail to each of Dr. Barber’s 

alleged alternative race-neutral explanations for the movement of whole and split 

precincts among the five districts. (Doc. 91-5 at 8-18, Fairfax rebuttal expert report) 

Mr. Fairfax summarized his response to Dr. Barber: 

The Precinct-by-Precinct analysis by Dr. Barber validates my analysis 

by presenting data that reveals that every precinct or precinct portion 

that was added to District 1 from the Pre-2020 Plan was majority Black. 

... Throughout Dr. Barber’s report, he points to other majority Black 

precincts that could be added to the majority Black districts. He uses 

this as an explanation of the plan not being guided mostly by racial 
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considerations. But essentially in all those instances, the Black 

percentage of the alternative precincts that he puts forth had a lower 

Black percentage than the Pre-2020 district or the split portion of the 

precinct that was added. 

 

Id. at 4. But there is no short cut for diving into the details, and that would require 

this Court to hear and evaluate the experts’ testimony at trial. 

 V. Conclusion. 

 For the above stated reasons, the Court should deny the Commission’s motion 

for summary judgment and grant the Plaintiffs’ cross motion for summary judgment 

on the grounds that direct evidence establishes that race predominated in the creation 

of the Commission districts and that the Commission has failed to justify 

maintaining the racially drawn districts in the 2021 enacted map under Section 2 of 

the Voting Rights Act.   

       Respectfully submitted,  

  

       /s/ James Uriah Blacksher 

       James U. Blacksher 

825 Linwood Road 

       Birmingham, AL 35222 

       Tel. (205) 612-3752 

       Fax. (205) 845-4395 

 

       /s/ Richard P. Rouco 

       Richard Rouco 

       Quinn Connor Weaver  

       Davies & Rouco, LLP 

       2 - 20th Street North Ste. 930 
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       Birmingham, AL 35203 

       Tel. (205) 870-9989 

       Fax. (205) 803-4143 

       rrouco@qcwdr.com 

 

       /s/ U. W. Clemon 

       U. W. Clemon 

       2001 Park Place 

       10th Floor 

       Birmingham, AL 35203 

       Tel. (205) 506-4524 

       uwclemon1@gmail.com 

 

       /s/ Richard Rice 

       Richard Rice 

       The Rice Firm, LLC 

       115 Richard Arrington Jr. Blvd. N. 

       Birmingham AL 35203 

       Birmingham, AL 35201 

       Tel. (205) 618-8733 ext. 101 

       rrice@rice-lawfirm.com 
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