
IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

NOTICE TO PLEAD 

To: Leigh M. Chapman, Acting Secretary of the Commonwealth 
The Pennsylvania Department of State 
The Board of Elections of Allegheny County 

As required by Pennsylvania Rule of Appellate Procedure 1516(b), Pa.R.A.P. 

1516(b), you are hereby notified to file a written response to the enclosed Petition 

REPRESENTATIVE BRYAN CUTLER, 
LEADER OF THE REPUBLICAN 
CAUCUS OF THE PENNSYLVANIA 
HOUSE OF REPRESENTATIVES  

Petitioner, 

:
:
:
:
:
:
:
:

v. :
:

Docket No. __ M.D. 2022 

LEIGH M. CHAPMAN, ACTING 
SECRETARY OF THE 
COMMONWEALTH, THE 
PENNSYLVANIA DEPARTMENT OF 
STATE, and THE BOARD OF 
ELECTIONS OF ALLEGHENY 
COUNTY

Respondents 

: 
:
:
:
:
:
:
:
:

Received 12/9/2022 4:57:17 PM Commonwealth Court of Pennsylvania
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for Review in the Nature of a Complaint for Declaratory Judgment within 30 days 

from service hereof or a judgment may be entered against you.   

McNEES WALLACE & NURICK LLC 

Date:  December 9, 2022  By:  
Kandice Kerwin Hull 
I.D. No. 86345 
Drew Crompton 
I.D. No. 69227 
Ryan Gonder 
I.D. No. 321027 
Austin D. Hughey  
I.D. 326309 
100 Pine Street, P.O. Box 1166 
Harrisburg, PA 17108-1166 
(717) 237-8000 
dcrompton@mcneeslaw.com 
khull@mcneeslaw.com 
rgonder@mcneeslaw.com 
ahughey@mcneeslaw.com 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

PETITION FOR REVIEW IN THE NATURE OF A  
COMPLAINT FOR DECLARATORY JUDGMENT 

Petitioner Bryan D. Cutler, in his capacity as the duly elected member of 

Pennsylvania House of Representatives for the 100th Legislative District and as 

Leader of the Republican Caucus of the House of Representatives (“Representative 

Cutler”), by and through his counsel, McNees Wallace & Nurick LLC, hereby brings 

this Petition for Review in the Nature of a Complaint for Declaratory Judgment 

against Respondents, Leigh M. Chapman, Acting Secretary of the Commonwealth 

REPRESENTATIVE BRYAN CUTLER, 
LEADER OF THE REPUBLICAN 
CAUCUS OF THE PENNSYLVANIA 
HOUSE OF REPRESENTATIVES  

Petitioner, 

:
:
:
:
:
:
:
:

v. :
:

Docket No. __ M.D. 2022 

LEIGH M. CHAPMAN, ACTING 
SECRETARY OF THE 
COMMONWEALTH, THE 
PENNSYLVANIA DEPARTMENT OF 
STATE, and THE BOARD OF 
ELECTIONS OF ALLEGHENY 
COUNTY

Respondents 

: 
:
:
:
:
:
:
:
:
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(“Acting Secretary Chapman”), the Pennsylvania Department of State (“DOS”), and 

the Board of Elections of Allegheny County (“Board of Elections”).  In support 

thereof, Petitioner avers as follows: 

INTRODUCTION 

1. Representative Cutler brings this action to challenge the validity of 

three writs of election relating to three vacancies in the House of Representatives.  

2. On December 7, 2022, Joanna E. McClinton, the duly elected member 

of the House of Representatives for the 191st Legislative District and Leader of the 

Democratic Caucus of the House of Representatives (“Representative McClinton”), 

issued three writs of election relating to three vacancies in the House of 

Representatives to DOS and to the Board of Elections.   

3. The writs of election schedule special elections to fill all three vacancies 

for February 7, 2023.  

4. Pursuant to the Pennsylvania Constitution, as well as the Election 

Code,1 the authority to issue writs of election rests with the presiding officer of the 

House of Representatives, which is, in effect, the Speaker of the House.  

5. In the event of a vacancy in the Office of Speaker of the House of 

Representatives, the Act of January 10 1968, P.L. 925, authorizes the Majority 

1 Act of June 3, 1937, P.L. 1333, as amended, 25 P.S. §§ 2600-3591.  
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Leader to carry out the duties of the Speaker of the House, including issuing writs 

of election.  

6. Representative McClinton is neither the Speaker nor the Majority 

Leader of the House of Representatives.  

7. Thus, Representative McClinton issued the writs of election at issue 

without constitutional or statutory authority.  

8. In light of this, Representative Cutler respectfully requests this Court 

enter an order declaring the writs of election issued by Representative McClinton 

invalid as a matter of law such that DOS and the Board of Elections may not proceed 

with holding the February 7, 2023 special elections.  

JURISDICTION 

9. This Court has original jurisdiction over the present action pursuant to 

Section 761(a)(2) of the Judicial Code, 42 Pa.C.S. § 761(a)(2), because it is an action 

commenced by an officer of the Commonwealth in his official capacity.   

10. This Court also has original jurisdiction over this action pursuant to 

Section 761(a)(1) of the Judicial Code because it is an action against the 

Commonwealth government and its officers.   
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PARTIES 

11. As set forth above, Petitioner is Representative Cutler, who is the duly 

elected member of the House of Representative for the 100th Legislative District.  

Representative Cutler is also the Leader of the Republican Caucus of the House of 

Representatives.  Until the expiration of the 206th General Assembly on November 

30, 2022 at 11:59 p.m., Representative Cutler was the duly elected Speaker of the 

House of Representatives.   

12. Respondents are Leigh M. Chapman, the Acting Secretary of the 

Commonwealth, DOS, and the Board of Elections.   

13. The Election Code mandates that writs of election be delivered to the 

Secretary of the Commonwealth and the Boards of Elections for each County in 

which citizens will be voting, in this case Allegheny County. 

14. The Election Code imposes upon DOS and the Boards of Elections 

various duties for administering elections.   

STATEMENT OF FACTS 

15. As prescribed in the Election Code, Pennsylvania’s 2022 General 

Election was held on November 8, 2022.   

16. As with every general election, all 203 seats of the House of 

Representatives were up for election in the 2022 General Election.   
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17. The results of the 2022 General Election reflect that 102 of the 

Democratic Party’s candidates won seats in the House of Representatives and that 

101 of the Republican Party’s candidates won seats in the House of Representatives.   

18. On October 9, 2022, prior to the 2022 General Election, Anthony 

DeLuca, the duly elected member of the House of Representatives for the 32nd

District and candidate for reelection (“former Representative DeLuca”), passed 

away.   

19. Former Representative DeLuca’s death occurred too close to the 2022 

General Election to remove his name from the ballot.   

20. As such, former Representative DeLuca’s name appeared on the ballot 

for the 2022 General Election and, despite his death, he was reelected to the House 

of Representatives.   

21. Former Representative DeLuca’s pre-election death created a vacancy 

in the House of Representatives.   

22. On November 30, 2022, the last day of the 206th General Assembly, 

then-Speaker Cutler issued a writ of election to DOS and the Board of Elections 

setting a special election for February 7, 2023, to fill former Representative 

DeLuca’s seat in the General Assembly.  A true and correct copy of the writ of 
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election issued by then-Speaker Cutler on November 30, 2022 is attached hereto as 

Exhibit A.   

23. DOS acknowledged receipt of the foregoing writ of election on the 

same day of its execution.  See id.

24. With the pre-election death of former Representative DeLuca, the 

membership of the Democratic Caucus of the House of Representatives was 

comprised of 101 members of the House of Representatives on December 1, 2022, 

the start of the 207th General Assembly, which is one member short of a majority.   

25. Despite being one member short of a majority, Representative 

McClinton declared herself to be Majority Leader of the House of Representatives 

on December 7, 2022, and subsequently had a Judge of the Court of Common Pleas 

of Delaware County administer the oath of office to her on the House floor.  A true 

and correct copy of a press release issued by Representative McClinton announcing 

her swearing in as Majority Leader is attached hereto as Exhibit B.   

26. That same day, two members of the House of Representatives, Austin 

A. Davis, duly elected member of the House of Representatives for the 35th

Legislative District and the Lieutenant Governor-elect (“former Representative 

Davis”), and Summer L. Lee, the duly elected member of the House of 

Representatives for the 34th Legislative District and member-elect of the United 
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States House of Representatives (“former Representative Lee”), resigned their seats 

in the Pennsylvania House of Representatives.  A true and correct copy of former 

Representative Davis’ resignation letter is attached hereto as Exhibit C.  A true and 

correct copy of former Representative Lee’s resignation letter is attached hereto as 

Exhibit D.   

27. The resignations of former Representatives Davis and Lee on 

December 7, 2022, reduced the membership of the Democratic Caucus of the House 

of Representatives to 99 members.   

28. Notwithstanding the fact that the membership of Democratic Caucus of 

the House of Representatives does not comprise a majority of the members of the 

House, Representative McClinton issued writs of elections on December 7, 2022, to 

DOS and the Board of Elections setting special elections for February 7, 2023, to fill 

the seats of former Representatives DeLuca, Davis, and Lee.  True and correct copies 

of the writs of election issued by Representative McClinton on December 7, 2022, 

are attached hereto as Exhibits E, F, and G.   

29. On the same day, but following the foregoing events, the non-partisan 

Pennsylvania Legislative Reference Bureau issued a “Legal Opinion” regarding the 

question of “[w]hether the Democratic Caucus holds a majority of seats in the House 
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of Representatives.”  A true and correct copy of the Legal Opinion of the Legislative 

Reference Bureau is attached hereto as Exhibit H.   

30. Upon review of the law and the results of the 2022 General Election, 

the Legislative Reference Bureau concluded that the Democratic Caucus does not 

hold a majority of seats in the House of Representatives.  Exhibit H at 2.   

31. In this regard, the Legislative Reference Bureau wrote that “[w]hile the 

Democratic Party won a total of 102 elections to the House of Representatives at the 

2022 general election, the Democratic Caucus is able to seat only 101 members due 

to the death of a member-elect, falling short of the 102 members necessary for a 

majority.”  Id.

32. That same day, Acting Secretary Chapman rejected the writ of election 

issued by then-Speaker Cutler regarding former Representative DeLuca’s seat as 

premature.  A true and correct copy of Acting Secretary Chapman’s December 7, 

2022 letter is attached hereto as Exhibit I.   

33. Representative Cutler disputes that Acting Secretary Chapman was 

correct in rejecting the writ of election issued by him on November 30, 2022.   

COUNT I – DECLARATORY JUDGMENT 
(Representative Cutler v. All Respondents) 

34. Representative Cutler incorporates paragraphs 1 through 33 as though 

set forth herein.   
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35. Representative Cutler brings this claim pursuant to the Declaratory 

Judgments Act.   

36. Section 7532 of the Declaratory Judgements Act provides that “[c]ourts 

of record, within their respective jurisdictions, shall have power to declare rights, 

status, and other legal relations whether or not further relief is or could be claimed.”  

42 Pa.C.S. § 7532.   

37. Pursuant to its authority under the Declaratory Judgments Act, 

Representative Cutler respectfully requests this Court declare the writs of election 

issued by Representative McClinton invalid such that DOS and the Board of 

Elections should not proceed with holding the February 7, 2023 special elections.   

38. As set forth above, there are presently three vacancies in the House of 

Representatives.   

39. Former Representative DeLuca’s seat became vacant upon his death.    

40. Former Representative Davis’ seat became vacant upon his resignation 

on December 7, 2022.   

41. Former Representative Lee’s seat also became vacant upon her 

resignation on December 7, 2022.   

42. Article II, Section 2 of the Pennsylvania Constitution sets forth that 

when a vacancy occurs in either chamber of the General Assembly, “the presiding 
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officer [of that chamber] shall issue a writ of election to fill such vacancy for the 

remainder of the term.”  PA. CONST. art. II, § 2.   

43. Likewise, Section 628 of the Election Code provides, in relevant part, 

that 

[w]henever a vacancy shall occur in either house of the General 
Assembly whether or not it then be in session, the presiding officer of 
such house shall, within ten (10) days after the happening of the 
vacancy, issue a writ of election to the proper county board or boards 
of election and to the Secretary of the Commonwealth, for a special 
election to fill said vacancy, which election shall be held at the next 
ensuing primary, municipal or general election scheduled at least sixty 
(60) days after the issuance of the writ or such other earlier date which 
is at least sixty (60) days following the issuance of the writ as the 
presiding officer may deem appropriate . . . . 

25 P.S. § 2778.   

44. Rule 1 of the 2021-2022 General Operating Rules of the House of 

Representatives designates the Speaker of the House as the presiding officer.2

45. There is currently no Speaker of the House of Representatives.   

46. Representative Cutler ceased to hold the office of Speaker of the House 

of Representatives at 11:59 p.m. on November 30, 2022, the last day of the 206th

General Assembly.  See PA. CONST. art. II, § 2.   

2 The 2021-2022 General Operating Rules of the House of Representatives are publicly 
available on the House’s website:  https://www.house.state.pa.us/rules.cfm.  
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47. The earliest a new Speaker will be elected by the members of the House 

of Representatives is January 3, 2022, the first day the 207th General Assembly 

convenes.  See PA. CONST. art. II, § 4.   

48. Section 21.13 of the Act of January 10 1968, P.L. 925, provides that 

“[i]f any vacancy shall occur during the recess of the Legislature in the office of the 

Speaker of the House of Representative, the duties of said office shall be performed 

by the Majority Leader of the House of Representatives.”  46 P.S. § 41.121m.   

49. The Pennsylvania Supreme Court has held that Section 21.13 of the 

foregoing Act authorizes the Majority Leader to issue writs of election between the 

adjournment of the House of Representatives and the start of the next legislative 

session.  Perzel v. Cortes, 870 A.2d 759, 764 (Pa. 2005). 

50. On December 7, 2022, Representative McClinton declared herself 

Majority Leader of the House of Representatives and subsequently held a swearing-

in ceremony on the House floor where a Judge of the Court of Common Pleas of 

Delaware County administered the oath of office.  See Exhibit B.   

51. The same day, Representative McClinton issued the three writs of 

election at issue.  See Exhibits E, F, and G.   
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52. Representative McClinton issued the writs of election at issue without 

constitutional or statutory authority as she is neither Speaker of the House of 

Representatives nor is she Majority Leader. 

53. Representative McClinton does not claim to be Speaker of the House 

of Representatives.   

54. She does, however, claim to be Majority Leader of the House of 

Representatives.  See Exhibit B.  This claim is without support. 

55. The term “Majority Leader” is not defined in the Act of January 10 

1968, P.L. 925.   

56. Section 1903(a) of the Statutory Construction Act of 1972 provides that 

when interpreting statutes, the “[w]ords and phrases shall be construed according to 

rules of grammar and according to their common and approved usage.”  1 Pa.C.S. 

§ 1903(a).   

57. As such, “where a court needs to define an undefined term, it may 

consult dictionary definitions for guidance.”  Sheppleman v. City of Chester 

Aggregated Pension Fund, 271 A.3d 938, 949 (Pa. Cmwlth. 2021) (quoting THW 

Group, LLC v. Zoning Bd. of Adjustment, 86 A.3d 330, 336 (Pa. Cmwlth. 2014)).   
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58. Black’s Law Dictionary defines the term “Majority Leader” as “[t]he 

legislator in charge of the legislative caucus that has the most members . . . .”  

“Majority Leader,” Black’s Law Dictionary (11th ed. 2019).   

59. Article II, Section 16 of the Pennsylvania Constitution sets the number 

of seats in the House of Representatives at 203.  PA. CONST. art. II, § 16.   

60. Thus, a majority of the House of Representatives is 102 members.   

61. As such, the Majority Leader is the leader of the caucus with 102 

members or the caucus with the most members if no single caucus has 102 members.   

62. The results of the 2022 General Election reflect 102 of the Democratic 

Party’s candidates won seats in the House of Representatives and that the 101 of the 

Republican Party’s candidates won seats in the House of Representatives.   

63. However, on December 1, 2022, the first day of the 207th General 

Assembly, the Democratic Caucus of the House of Representatives was only able to 

seat 101 members due to the pre-election death of former Representative DeLuca.   

64. In Zemprelli v. Daniels, 436 A.2d 1165 (Pa. 1981), the Pennsylvania 

Supreme Court examined who qualifies as a member of the General Assembly for 

purposes of establishing a majority.    

65. The Court ultimately held that members of the General Assembly 

include those “members elected, living, sworn, and seated.”  Id. at 1172.   
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66. As former Representative DeLuca passed away prior to December 1, 

2022, the first day of the 207th General Assembly, the Democratic Caucus of the 

House of Representatives cannot claim to have ever had a majority of 102 living 

members or more members than the Republican Caucus.   

67. The resignations of former Representatives Davis and Lee on 

December 7, 2022 has further reduced the membership of the Democratic Caucus of 

the House of Representatives to 99 members.   

68. Absent 102 living members, Representative McClinton has no basis to 

claim the title Majority Leader.   

69. As Representative McClinton is not the Majority Leader of the House 

of Representatives, she had no authority to issue the writ of elections.  See 46 P.S. 

§ 41.121m. 

70. This is consistent with the Legal Opinion issued by the Legislative 

Reference Bureau on December 7, 2022.  See Exhibit H.   

71. Thus, the writ of elections at issue in this action are invalid.   

WHEREFORE, Representative Cutler is entitled to a declaration that the writs 

of election by Representative McClinton on December 7, 2022, are invalid as a 

matter of law.   

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



15 

PRAYER FOR RELIEF 

Accordingly, based upon the foregoing, Representative Cutler respectfully 

requests this Court enter judgment declaring that the writs of election issued by 

Representative McClinton on December 7, 2022, are invalid as a matter of law and, 

therefore, that DOS and the Board of Elections may not proceed with holding the 

February 7, 2023 special elections.   

McNEES WALLACE & NURICK LLC 

Date:  December 9, 2022  By:  
Kandice Kerwin Hull 
I.D. No. 86345 
Drew Crompton 
I.D. No. 69227 
Ryan Gonder 
I.D. No. 321027 
Austin D. Hughey  
I.D. 326309 
100 Pine Street, P.O. Box 1166 
Harrisburg, PA 17108-1166 
(717) 237-8000 
dcrompton@mcneeslaw.com 
khull@mcneeslaw.com 
rgonder@mcneeslaw.com 
ahughey@mcneeslaw.com 

Attorneys for Petitioner 
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December 9, 2022 

 

VERIFICATION 

I, Bryan D. Cutler, hereby certify that the facts in the foregoing are true and 

correct to the best of my knowledge and belief.  I make this statement subject to the 

penalties of Section 4904 of the Crimes Code, 18 Pa.C.S. § 4904, relating to unworn 

falsification to authorities 

 

 

Dated:  _____________________  By:         

               Bryan D. Cutler 
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EXHIBIT A 
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vWRrT oF" f,ltf,-cT'[oN

TO LEIGH M. CHAPMAN, ACTING SECRETARY OF THE COMMONWEALTH, AND

TO RICH FITZGERALD, BETHANY HALLAM, AND SAMUEL DEMARCO, III,

CONSTITUTING THE BOARD OF ELECTIONS OF ALLEGHENY COUNTY.

GREETINGS: WHEREAS, A VACANCY EXISTS lN THE OFFICE OF

REPRESENTATIVE OF THE COMMONWEALTH OF PENNSYLVANIA FOR THE

THIRTY-SECOND LEGISLATIVE DISTRICT OF THE COUNTY OF ALLEGHENY,

CAUSED BY THE DEATH OF ANTHONY M. DELUCA, THE REPRESENTATIVE

FROM SAID DISTRICT, ON THE gTH DAY OF OCTOBER, TWO THOUSAND

TWENTY-TWO.

NOW, THEREFORE, ], BRYAN CUTLER, SPEAKER OF THE HOUSE OF

REPRESENTATIVES BY VIRTUE OF THE AUTHORITY VESTED IN ME BY THE

CONSTITUTION OF THE COMMONWEALTH OF PENNSYLVANIA, AND BY THE

ACT OF ASSEMBLY IN SUCH CASE MADE AND PROVIDED, DO HEREBY

COMMAND:

THAT YOU CAUSE AN ELECTION TO BE HELD IN THE SAID COUNTY OF

ALLEGHENY, ON THE 7TH DAY OF FEBRUARY, TWO THOUSAND TWENTY-THREE

TO CHOOSE A PERSON TO REPRESENT SAID LEGISLATIVE DISTRICT IN THE

HOUSE OF REPRESENTATIVES OF PENNSYLVANIA, FOR THE REMAINDER OF

THE TERM EXPIRING NOVEMBER 3OTH, TWO THOUSAND TWENTY.FOUR, AND
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THAT YOU GIVE DUE AND PUBLIC NOTICE OF SAID ELECTION THROUGHOUT

SAID DISTRICT, IN THE FORM AND MANNER DIRECTED BY LAW

GIVEN UNDER MY HAND AND THE SEAL OF THE HOUSE OF REPRESENTATIVES

AT HARRISBURG, PENNSYLVANIA, THIS 30 DAY OF zrA TWO

THOUSAND TWENTY-TWO.

SP E HOUSE OF REPRESENTATIVES

ATTEST

IEF CLERK OF THE HOUSE OF REPRESENTATIVES

SERVICE OF THE WRITTEN WRIT AND RECEIPT OF SAME IS HEREBY

A.KN.*LEDGED THrs 3 awooY oF tVNemhr 2022

BY
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EXHIBIT B 
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EXHIBIT C 
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EXHIBIT D 
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EXHIBIT E 
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EXHIBIT F 
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EXHIBIT G 
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EXHIBIT H 
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Commonweal,th of PennsYlvania

Legislative Reference Bureau

December 7, 2022

LEGAT OPINION

This opinion is issued to the requestor and the requestorfs
staff for individual use. The Legislative Reference Bureau issues
only advisory opinions and does not issue ruJ-ings or binding
legal opinions.

U'hl
Vincent C. Deliberato, .Tr.

Director

STIBiIECT: Whether the Democratic Caucus holds a majority of seats
in the House of RePresentatives.

TO Jake Smeltz
Chief of Staff
Rep. Bryan Cutler, Republican Leader

flttl.
FROM: Peter Klein

Associate Counsel

1
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QUESTION PRESENTED

Does the Democratic Caucus hold a majority of seats in the

House of Representatives for the 2022-2024 session?

BRIEF AI{SI{ER

No. Whil-e the Democratic Party won a total of 1'02 elections

to the House of Representatives at the 2022 general election, the

Democratic Caucus is able to seat only 101- members due to the

death of a member-el-ect, falting short of the L02 members

necessary for a majoritY.

STATEMENT OF FACTS

on the basis of a phone call- between Vince Deliberato,

Director of the Legislative Reference Bureau, and Jake Smeltz'

Chief of Staff to Republican Leader Bryan Cutl-er, this legal

opinion has been issued.

DISCUSSION

There is disagreement as to which caucus holds a majority

2

1n
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the House of Representatives {hereinafter referred to as the

House) for the 2022-2024 legislatlve session. The Democratic

party won a total of 1"02 House el-ections at the November B , 2022,

general election, but t.he House Democratic Caucus j-s able to seat

only i-01 members due to the death of member-efect Anthony Deluca.

The vacant seat will be fitled at a special election. Pa. Const'

(20L8 Ed.) Art. II, s 2, Purdon's statutes Art. 2, S 2 (2011).

The Republican party won l-01 House elections, and is able to seat

al-l- of its elected members. The House comprises 203 seats, so a

caucus woul-d need I02 seats to have a majority.

The House Democratic Caucus does not have a majority in the

House. The l-imited casel-aw on this topic suggests that the House

Democratic Caucus may only count its 101 living members toward a

majority, short of the LO2 members necessary for a majority. The

House is thereby left without a majority caucus.

our supreme court ventured into similar territory in

deciding who quatifies as a member "el-ected to the Senate" for

the purposes of establishing a majority vote on a gubernatorial

appointment under Articte fV, s B (a) of the Pennsylvania

Constituti-on. ZempreTTi v. DanieTs, 496 Pa. 24'7, 25I, 436 A.2d

1165, LI66 (1981); see Pa Const. (2078 Ed. ) Art. IV, S B (a)'

Purdon,s statutes, const. ArL. 4, S B(a) (2011). At the time of

3
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the vote, 25 members constituted a majority due to only 48 of the

possible 50 Senators taking office: one member had not yet taken

the oath of office, and one member resigned his position to

become State Treasurer. Id. at 250 fl.1, 436 A.2d al IL66 n.1' A

number of Senators sued, arguing that the 25 votes in favor of

the appointment did not constitute a majority of the Senate's

full- SO-member complement.

The Zemprellj Court rejected petitionerst argument. Senate

Rule XXII(B), currently Senate Rule 20(g), stated that "[a]

majority of the Senators el-ected shatl- mean a majority of the

Senators elected, living/ sworn, and seated." Id. at 250, 436

A.2d, at 1166. The ZempreJTi Court adopted the definition of

elected member under Senate Rule XXII(B) and affirmed the

appointee's confirmation by the 25 member majority vote of the

Senators elected, living, sworn, and seated. Id. at 26L, 436 A'2d

at LI72. With apologies for any crassness' Mr. Deluca, while

elected, is not living. Such a member woufd not count toward a

caucus's majority under ZempreJLi-

It can be argued that zemprelli does not apply to the

current set of facts. The most recent House general operating

rules also use the phrase "majority of the members elected" but

do not have a similar rule stating what constitutes a majority

4

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



vote. see, e.g., House Rule 11 (202L-2022) (requiring majority

vote to change a House operating rule).1 Nor do the House Rul-es

contain a provj-sion defining what constitutes a House member. To

that end, the ZempreTTi Court does not explicitly state that the

Court wou]d have come to the same conclusion absent a Senate Rule

defining what constj-tutes a majority.

That argument, however, would likely fail-. The zempreJTi

Court provides enough detailed analysis and reasoning to suggest

it would have reached the same resul-t without Senate Rule XXII(8)

guiding its decision. The majority requirement under Article IV'

S B is intended to requJ-re participation by the Senate as a body,

as opposed just to a quorum. Id. at 259, 435 A.2d aL IL-II ' Rather

than merely absent, the Senate's two mj-ssing members were not

entitf ed to vote. Tncl-udi-nq vacant seats in the total number of

elected members woul-d require a majority vote greater than the

majority of the members qualified to vote since nej-ther vacant

seat could actually cast a vote. Id- To make its point, the Court

Senate membershiPpresented a

are kil-1ed

hypothetical- in which half of the

in a disaster . Id. at 260, 436 A.2d at IIII. If the

the majority, the Senatedeceased members' seats counted toward

would be incapable of taking any action requiring a majority

1 The House Operating Rules use the phrases "majority vote of the members

elected" and "majority vote of the members" interchangeably. The phrases are
used to describe the vote necessary to change, add, modify or delete a House

Operating Rule. House Rule 77 (202I-2022) .

5
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vote. Id.

Likewise, taking a fiteral meaning of "member elected" would

lead to a situation in which "members elected" outnumber the

total number of constitutionally mandated members. Id. To

describe such a situatj-on, the ZempreJJi Court poslted another

hypothetical in which "members efected" woufd incl-ude a senator

who dies or resigns and the member el-ected to fill the seat,

ef fectj-vely allowing two members to hol-d the same seat . Id.

(emphasis added). The ZempreJJj Court's hypothetical- suggests

that a seat l-eft vacant by the death of a member could not be

used to calcufate a majority of the members elected.

It should be noted that the ZempreTTj decision contemplated

the Senate's constitutional- duty to provide advice and consent

regarding gubernatorial

the other hand, is not

appointments. House Majority Leaderr ofl

a constitutional office. Likewj-se, the

consti-tution does not speak to any role that a ma;ority caucus

plays in selecting the House Speaker or other officers. Pa.

const. (2OLB Ed.) Art. II, S g, Purdonls statutes Art. 2, S 9

(20L1,) . That is, the determination of a majority caucus does not

implicate the kind of constitutional concerns raised in

a politicalZempreTTi, and

question, might

a court, assuming this is not

not utilize the ZempreTli Court's policy
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arguments in determining who constj-tutes a member for the

purposes of electing a Majority Leader.

The Pennsylvania supreme court has seemingly, though not

explicitly, lowered the ZempreTli bar for qualifying as a member

to simply el-ected and living. In Perzef v. Cortes, the Court

upheld a writ of election j-ssued by then Majority Leader Samuel

Smith and Rep. John Perzel, the immediatel-y preceding Speaker of

the House, after the start of the newly elected members' terms

but prior to the start of session. 582 Pa. 103, 870 A.2d 159

(2005) . Our Constituti-on requires that the presiding officer of

the House issue a writ of election to fill any vacancy. Id. at

LO6, 870 A.2d. at, 16L; see afso Pa. Const. (2018 Ed. ) Art. II, S

2, Purdon's Statutes Art. 2, S 2 (2011-). The House general

operating rules at the time stated that the Speaker is the

presiding officer. PerzeJ- at 106, 870 A.2d al 16L-

A Speaker, however, had not yet been el-ected - Id. The

Majorlty Leader assumes the duties of the Speaker during any

recess of the House in which the office of Speaker is vacant. Id.

at 106-01, 870 A.2d. aL 16L; see section 21-.1,3 of the act of

January 10, Lg6B (196'7 ) (P.L .925, No.417) , as added December 10,

L91g (P.L.4BB, 492, No.1O4) , 46 P.S. S 42-1-2tm (2020) . Both

Speaker and Majority Leader signed the writ of el-ection and

1
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submitted the writ to Secretary of the Commonwealth Cortes on

December J, 2004. Id. aL L06, 870 A.2d al 76I. Secretary Cortes

rejected the writ as inval-id due to neither member as yet being

sworn or seated. Id. at L}'l , 870 A.Zd al 162.

To cure this infirmity, the Republican caucus, which

Secretary cortes did not dispute was the majority caucus, elected

Rep. Smith as Majority Leader on December 9, 2004. Id. at t)'l

n.3, B7O A.2d. aL 16I n.3. Judge Batton of the Dauphin county

Court of Common Pleas administered the oath of office to Rep.

Smith that same day. Id. at LO'l, B7O A.2d' aL 162- Malority Leader

Smith, newly sworn into office, and Rep. Perzel reissued the writ

of election to Secretary Cortes. Id.. Secretary Cortes again

rejected the writ as inval-id due, in part, to the l-ack of a

presiding officer with the authority to issue the writ. Id. at

108, 870 A.2d aL'762.

The Perzel- court held, in pertinent part, that Rep. smith

hel-d the office of House Majority Leader and had the authority to

issue the writ of electj-on during a vacancy in the office of

House Speaker. Id. at l-10-11, 870 A.2d at 163-64. While Secretary

Cortes questioned the ability of a coilimon pleas court judge to

swear in a member of the House, he conceded that matters related

to seating an individual- member were solely within the discretj-on

B
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of House members. Id. at 110, B7O A.2d. aL 163. As such, and

without further explanation, the court upheld Rep. smith as

Majority Leader "as that term is used in section 21.1-3-" Id-

Notably, the Court quoted Secretary Cortes as not questioning

"issues pertaining to the seating of an individual member" in

regards to the swearing in of Rep. Smith. Id. (emphasis added) '

The Court, then, seems to consj-der seating and swearing in as one

and the same.

The Court did not speak as to whether Rep. Perzel was al-so

sworn into office or what effect his signature had on the writ of

el-ection as an unsworn, but living and elected, member of the

House. The Court did take notice of the House tradition that a

House Speaker who is reelected, and whose party remains in the

majority, continues to carry out the duties of Speaker during the

period between December l- and the first Tuesday of January when

the General Assembly comes back into session. Id. at 110 fi'1, 870

A.2d at 163, n.'7. The Court failed to discuss the interplay

between section 2I.13, which clearly contemplates the inability

of the previous Speaker to issue a writ of el-ectj-on during

adjournment, and the House tradition of a former Speaker who is

reefected to office wielding the powers of Speaker during the

9
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The Perzel- decision stands for the proposition that an

individual who is elected and l-iving counts as a member of a

particular caucus for the purpose of determining

caucus and electing a Maj ority Leader. The Perzef

the Republican Caucus's efection of Rep. Smith as

Leader, despite none of the members as yet being

a majority

Court accepted

Maj ority

sworn or seated.

whil_e Perzel- functionally, though not explicitly, dilutes

ZempreJJj,'s requirement that a member must al-so be sworn and

seated, we see no reason to further extend Perzef to overrul-e

Zemprelh 's requirement that a member must be living

Both cases contemplated a living member. The ZempreTTj Court

makes this point explicit: a member must be "el-ected, living,

sworn, and seated." zempreTTi at 262, 436 A.2d at 11'12. The

Perzef Court does so implicitly. In upholding Rep. Smith's

elect.ion t.o Majority Leader, the Perzel- Court suggests that a

vote is necessary. A deceased individual, regardless of his

efection victory, simply cannot cast a vote. It woul-d be a step

too far to suggest a member must vote, and therefore be alive, to

elect a Majority Leader, but not require that member to be alive

to count toward the majority caucus. At the very least, the

Perzef decision is silent on the requirements necessary to be

considered a member of the House.

10
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It can be argued that the Zemptelti and Perzef decisions

should be distinguished from the current facts. Both ZemprelTi

and perzef contemplated constitutionally required duties. House

Majority Leader, on the other hand, is not a constitutional

office. Likewise, the constitution does not speak to the role a

majority caucus plays in sel-ecting the House Speaker or other

officers. Pa. Const. (2018 Ed.) Art. II, S 9, Purdon's Statutes

Art. 2, S g QO11) . That is, the determi-nation of a majority

caucus does not implicate the kind of constitut.ional concerns

raised in ZempreTTi or PerzeL, and a court, assuming this is not

a political question, might not utilize the ZempreJJi or PerzeL

policy arguments in determining who constitutes a member for the

purposes of electing a Majority Leader.

we are confined, however, to the state of the law as it is

and are not concerned with how a court might decide. Under

Zemprelli, however diluted by Perzel-, dh individual must be

el-ected and living to qualify as a member of the legislature '

Incfuding members in a caucus who are elected but not living

woul-d overrule ZemprelTj and Perzel-, which only a court can do '

Under ZempreTTj and PerzeJ-, the Democratic Caucus has 101

members who are living and elected. The RepublJ-can Caucus has the

same number. Neither caucus can claim the L02 members necessary

11
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for a majority and the House is l-eft without a majority caucus

until- a special election fill-s the vacant seat.

CONCLUSION

Under current law, an individual must at l-east be elected

and livi-ng to qualify as a member of a legislative caucus. The

Democratic Party won L02 House elections at the November 2022

general- election, but the House Democratic Caucus is able to seat

only 101 members due to the death of member-el-ect Anthony Deluca.

The House Democratic Caucus fal-ls short of the 102 members

necessary for a majoritY.
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