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I. INTRODUCTION

Plaintiff Kari Lake alleges in her Complaint that Maricopa disregarded A.R.S. § 16-

550(A) and thereby caused at least 175,000 early mail-in ballots out of the more than 1.3 

million cast to be illegally counted in the November 2022 General Election. The Complaint 

pleads specific facts, including the sworn testimony of three whistleblowers Maricopa hired 

to perform signature verification in the November 2022 General Election, showing that 

Maricopa’s signature verification is literally out of control. The flood of mail-in ballots 

combined with Maricopa’s hiring far too few workers to process and verify voter signatures 

resulted in Maricopa simply disregarding Arizona’s mandatory signature-verification laws. 

The sole issue for the Court to decide at this stage of the litigation is whether 

Defendants have met their burden to show that Plaintiff’s Complaint does not state a claim 

for relief under “under any possible theory” when accepting all of Lake’s allegations “as 

true” and drawing “all intendments” in her favor. Griffin v. Buzard, 86 Ariz. 166, 169-70 

(1959). Here, the Complaint unequivocally identifies specific numbers of illegal votes tied

to Maricopa’s alleged misconduct that far exceed the 17,117-vote margin between Plaintiff 

Kari Lake and Gov. Katie Hobbs. Defendants’ motions should be denied, and this case 

should proceed to trial.

II. STANDARD OF REVIEW

This Court evaluates motions to dismiss an election contest under the same standard 

that applies to civil litigation generally. As the Arizona Supreme Court stated in Griffin:

The ultimate issue raised by this appeal is whether the statement of contest 
filed herein states a claim upon which relief could be granted, for if it does 
the trial court was in error in dismissing same. In resolving this issue there are 
certain well established rules to guide us: (1) in determining sufficiency of 
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complaint (in this instance statement of contest) on a motion to dismiss, the 
allegations must be treated as true, and whether they are susceptible of proof 
at the trial does not concern us at this time, (2) all intendments lie in favor of 
the pleading and not against it, and (3), a motion to dismiss an action should 
never be granted unless the relief sought could not be sustained under any
possible theory.

Id. at 169-70 (citations omitted) (emphasis added). “Dismissal is appropriate under Rule 

12(b)(6) only if as a matter of law plaintiffs would not be entitled to relief under any 

interpretation of the facts susceptible of proof,” Coleman v. City of Mesa, 230 Ariz. 352, 

356, ¶8 (2012), with “all well-pleaded material allegations of the [complaint] … taken as 

true.” Young v. Bishop, 88 Ariz. 140, 143 (1960).

In addition, “a ‘copy of a written instrument which is an exhibit to a pleading is a 

part thereof for all purposes.’” Steinberger v. McVey, 234 Ariz. 125, 131 (App. 2014) (citing 

Arizona Rule of Civil Procedure 10(c)). Lake is thus entitled to cite and rely on the 

statements in the declarations attached to the Complaint in responding to Defendants’ Rule 

12(b)(6) motions to dismiss. In addition, Rule 12(d) does not apply to those attachments or 

to judicially noticeable public documents:

A complaint’s exhibits, or public records regarding matters referenced in a 
complaint, are not “outside the pleading,” and courts may consider such 
documents without converting a Rule 12(b)(6) motion into a summary 
judgment motion.

Coleman v. City of Mesa, 230 Ariz. 352, 356, ¶ 9 (2012); Workman v. Verde Wellness Ctr., 

Inc., 240 Ariz. 597, 601, ¶ 10 (App. 2016); cf. Ariz. R. Evid. 201. Judicially noticeable 

records include records on the Court’s own docket, State v. Rhome, 235 Ariz. 459, 461, ¶ 

8 (App. 2014) (“a court may properly take judicial notice of its own records”), and records 

of government agencies and legislatures. Roger S. v. James S., 251 Ariz. 555, 560 n.6 (Ct. 
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App. 2021); Pedersen v. Bennett, 230 Ariz. 556, 559, ¶15 (2012).

III. FACTS1

For purposes of a motion to dismiss, the applicable facts are the well-pleaded facts 

in the complaint, Zubia v. Shapiro, 243 Ariz. 412, 414, ¶ 13 (2018), including—as here—

the exhibits and public records referenced in the Complaint. ARCP 10(c).

A. Signature Verification Under Arizona Law

Absentee ballots are “the largest source of potential voter fraud.” Building 

Confidence In U.S. Elections: Report Of The Commission On Federal Election Reform, at 

46 (Sept. 2005). ¶ 12. Pursuant to A.R.S. § 16-550, there is a two-step process to validate 

and tabulate early ballots. A Maricopa County voter who chooses to cast an early ballot 

must enclose the ballot in an envelope containing a sworn affidavit, signed by the voter, 

that certifies the voter's qualifications and personal signature affixation, and affirms his or 

her understanding of the criminal prohibition against casting multiple ballots in the same 

election. See id. § 16-547(A).

The procedures for the examination and tabulation of the early ballots are also set 

forth by statute: upon receipt of a returned early ballot envelope, the County Recorder or 

the Recorder’s designee must “compare the signatures thereon with the signature of the 

elector on the elector’s registration record.” Id. § 16-550(A). If “the signatures correspond,” 

the early ballot is processed and tabulated. Id. If “the signature is inconsistent with the 

elector’s signature on the elector’s registration record,” then the early ballot is invalid and 

1 All “¶” references are to the Complaint unless otherwise stated.
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cannot be tabulated, unless the assumed voter cures the signature discrepancy. Id. The 2019 

EPM also sets forth specific requirements for MCTEC to attempt to cure the ballot: the 

election worker must attempt to contact the voter to advise the voter of the inconsistent 

signature and allow the voter to either (1) correct the ballot signature, or (2) confirm the 

inconsistent signature. See 2019 Election Procedure Manual (“EPM”), at 68.

As a matter of law, if the signature on the voter’s ballot envelope does not match his 

or her registration record the only way to count that ballot is to cure it by contacting the

voter. A.R.S. § 16-550(A); 2019 EPM, at 68. In the 2022 General Election, over 1.3 million 

ballots were cast through the mail-in vote or placed in drop boxes in Maricopa County. ¶

12.

B. Former Attorney General Mark Brnovich’s Findings Concerning 
Maricopa’s Failure to Follow Arizona’s Mandatory Signature 
Verification Procedures

On April 6, 2022, former Attorney General Mark Brnovich issued a report to the 

Honorable Karen Fann concerning his investigation of “election failures and potential 

misconduct that occurred in 2020” in Maricopa County. 2 AG Brnovich began that report 

by stating: “[r]equiring a match between the signature on the ballot affidavit and the 

signature on file with the State is currently the most important election integrity measure 

when it comes to early ballots.” ¶ 46. AG Brnovich followed up that statement revealing 

that:

there are problematic system-wide issues that relate to early ballot handling 
and verification. The early ballot signature verification system in Maricopa

2 The Brnovich Report is attached as Exhibit 5 to the Olsen Declaration filed with the 
Complaint.
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County is insufficient to guard against abuse. At times election workers 
conducting the verification process had only seconds to review a signature. 
For example, on November 4, 2020, the Maricopa County Recorder verified 
206,648 early ballot affidavit signatures, which resulted in an average of 
4.6 seconds per signature. There are simply too many early ballots that must 
be verified in too limited a period of time, thus leaving the system vulnerable 
to error, fraud, and oversight.

Id. at 1-2 (emphasis added).

C. Whistleblowers Testify About The Extraordinary Numbers of Non-
Matching Signatures During The November 2022 Election and That 
“The Math Never Added Up”

Three MCTEC part-time employees who performed signature verification in the 

2022 General Election provided sworn declarations concerning how Maricopa conducted 

signature verification.3 These three workers signed sworn declarations attesting to a deeply 

flawed process, that on their face reveal consistent and improper counting of non-verified

early ballots, and acceptance of thousands of ballots that had been rejected for having 

mismatched signatures that were not cured but were accepted as cast. ¶¶ 54-62.

In Maricopa, signature verification is broken down into Levels 1, 2, and 3. In the 

November 2022 General Election, there were twenty-four Level 1 workers who take the 

first turn at verifying voter signatures. Onigkeit Decl. ¶ 5, Nystrom Decl. ¶ 6. Signatures 

that are rejected at Level 1 were sent to Level 2 which, while more experienced at signature 

verification and had access to additional voter signatures, was comprised of only three 

workers. Onigkeit Decl. ¶ 8, Nystrom Decl. ¶¶ 6-8. Level 2 signature verification could 

3 See Declaration of Andrew Myers (“Myers Decl.”), Declaration of Yvonne Nystrom 
(“Nystrom Decl.”), and Declaration of Jacqueline Onigkeit (Onigkeit Decl.”) attached as 
Exhibts 6, 7, and 8, respectively, to the Olsen Declaration attached to the Complaint.
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overrule a Level 1 rejection. Id. Level 3 reviewers consisted of five Maricopa “managers” 

who were full-time Maricopa employees including Defendants William Gates. Onigkeit 

Decl. ¶¶ 9-10, Nystrom Decl. ¶¶ 8-9.

Jacqueline Onigkeit testified that in her total time at MCTEC, she reviewed 

approximately 42,500 ballots. Onigkeit Decl. ¶ 23. She further testified that she encountered 

mismatched signature rejection rates in the 25-40% range, and correspondingly rejected

about 13,000 to 15,000 of the early ballots she reviewed. Id. ¶¶19-22. During the tabulation 

process, her co-workers complained of similar rejection rates. Id. ¶¶ 23, 25. Yvonne 

Nystrom has testified that the rejection rate for mismatched signatures was between thirty-

five and forty percent. Andy Myers testified to a rejection rate of 15-20% during the one 

and only week he performed signature verification (before being reassigned to curing 

ballots) and stated that MCTEC processed about 60,000 early ballot signatures a day. Myers 

Decl. ¶18.

However, even with the tens of thousands of ballots being rejected, the witnessed 

rejection rate never corresponded to the ballots set aside for curing. Myers Decl. ¶¶18, 21.

With MCTEC processing about 60,000 signatures a day and poll workers rejecting 20-30%, 

there should have been “12,000 to 15,000 ballots in my pile for curing the next day.” Myers 

Decl. ¶¶ 21. However, there consistently would be only about 1000 envelopes to be cured—

“about one tenth of the rejected ballots [they] were told [they] would see.” Id. (emphasis 

added). As Meyers testified, “the math never added up.” Id. (emphasis added).
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D. An Arizona Senate-Ordered Investigation and Review of 2020 Ballot 
Signatures Corroborates The Whistleblowers’ Testimony and Confirms 
“The Math Never Added Up”

We the People AZ Alliance (“WPAA”), an organization whose purpose is to provide 

oversight of and transparency for government to the public.4 ¶ 47. WPAA employs a robust 

public records department and a highly skilled staff of data analysts, cybersecurity experts 

and an investigative team. Id. 48. On April 15, 2021, WPAA was appointed by Former 

Secretary of State and Senate Liaison, Ken Bennett, as Deputy Senate Liaisons to the 2020 

Senate Election Audit. ¶ 48. After that, Senator Fann and other Senators provided WPAA 

access to the Maricopa County election records and approved a full-scale investigation of 

the voter signatures on the ballot envelopes from the 2020 General Election using actual 

control signatures found on the hard drive for comparison, which were also apparently used 

by Maricopa County for signature verification. ¶¶ 49-50.

WPAA has four staff members that received Maricopa County electronic signature 

verification training. Busch Decl. ¶¶ 16-17. WPAA recruited a team of workers, trained 

them with Maricopa’s signature training materials. Id.5 WPAA created an equivalent model 

of the Maricopa County Election signature verification system, and by the time the Lake 

Complaint was filed, conducted signature review of 230,339 randomly selected ballot 

4 See Declaration of Shelby Busch attached as Ex. 12 to the Olsen Declaration.

5 Fontes argument that Busch is not an “expert” at signature review is nonsensical. 
Fontes Br. 6. Not even the Level 1 reviewers are “experts” in this field, and there is no 
suggestion that Levels 2 or 3 workers are “experts” in signature review. WPAA conducted 
at the direction of the Arizona Senate President with individuals trained by Maricopa in
signature verification or who were trained using the same materials as Maricopa uses to
train signature verification workers.
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envelope signatures out of the 1.9 million 2020 General Election ballot envelopes (12.12% 

of the total) using the same control signatures available to Maricopa County. Id. ¶ 18.

WPAA found 9.97% of the approved early ballots had egregious signature 

mismatches, equating to 184,300 ballots that should have been rejected for improper 

signature verification, and 12.77% of ballots reviewed would fail the Arizona Secretary of 

State signature review standards, equating to an additional 242,630 would fail those review 

standards. Id. ¶ 19. By comparison, in the 2020 election, the Brnovich Report noted that 

Maricopa rejected just 587 ballots for mismatched signatures. Olsen Decl. Ex. 5 at 5.

Applying the same audit percentages for egregious mismatches (9.97%) to the 2022 

General Election reflects that 130,520 ballots would be rejected for improper signature 

verification due to egregious signature mismatches. Applying the percentage failure rate to 

meet Arizona Secretary of State standards (12.77%), reflects that 167,176 ballots would be 

rejected due to questionable signature mismatches that fail those standards in the November 

2022 General Election. Id. ¶ 20.

IV. ARGUMENT

In reversing the dismissal of Count III, the Arizona Supreme Court remanded with 

the following instructions for proceedings in this Court:

IT IS FURTHER ORDERED remanding to the trial court to determine 
whether the claim that Maricopa County failed to comply with A.R.S. § 16-
550(A) fails to state a claim pursuant to Ariz. R. Civ. P. 12(b)(6) for reasons 
other than laches, or, whether Petitioner can prove her claim as alleged 
pursuant to A.R.S. § 16-672 and establish that “votes [were] affected ‘in 
sufficient numbers to alter the outcome of the election’” based on a 
“competent mathematical basis to conclude that the outcome would plausibly 
have been different, not simply an untethered assertion of uncertainty.”
(Opinion ¶ 11.)
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Id. 4-5 (emphasis added). As discussed below, Plaintiff Lake meets the Supreme Court’s 

mandate.

A. Count III states a claim

Defendants have launched a three-front attack on Count III. While their arguments 

diverge in some respects, they all misstate Count III as alleging a challenge to individual 

signature-verifications determinations to raise a strawman argument supporting dismissal.6

That is not Plaintiff’s claim. Rather, Lake alleges through facts and testimony that Maricopa 

violated A.R.S. § 16-550(A) and did not, and could not, perform signature verification given 

the influx of 1.3 million ballots during the voting period for the November 2022 General 

Election. The Complaint sufficiently alleges this process was not followed by MCTEC 

because in the 2022 election, Maricopa County officials, instead of attempting to cure 

ballots, systematically pushed mismatched ballots through for tabulation without following 

the required procedures.

1. Count III credibly alleges that Maricopa failed to follow 
signature-verification requirements for early ballots.

To be clear, Lake does not seek to second-guess individual signature-verification 

determinations that an election official actually made. Instead, she argues that the massive 

influx of early ballots requiring signature-verification overwhelmed the system Maricopa 

had in place, so Maricopa simply did not perform that mandatory facet of the election 

process with respect to all ballots cast in the November 2022 General Election.

6 Maricopa Br. 4-12, Hobbs Br. 4-8, Sec’y of State Br. 7-12.
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a. Failure to conduct signature-verification voids elections.

Statuary requirements are not merely advisory if the violation of a statutory 

protection “affect[s] the result, or at least render it uncertain.” Findley v. Sorenson, 35 Ariz. 

265, 269 (1929). Indeed, the Arizona Supreme Court subsequently narrowed Findley:

Contrary to Findley, election statutes are mandatory, not “advisory,” or else 
they would not be law at all. If a statute expressly provides that non-
compliance invalidates the vote, then the vote is invalid. If the statute does 
not have such a provision, non-compliance may or may not invalidate the 
vote depending on its effect. In the context of this case, “affect the result, or 
at least render it uncertain,” id. at 269, 276 P. at 844, means ballots procured 
in violation of a non-technical statute in sufficient numbers to alter the 
outcome of the election.

Miller, 179 Ariz. at 180 (emphasis added). While the statutes on which plaintiff relies for 

misconduct do not automatically strike ballots for noncompliance, they do fail the Miller

“may or may not” clause that follows.

The question is whether the provisions advance constitutional goals “by setting forth 

procedural safeguards to prevent undue influence, fraud, ballot tampering, and voter 

intimidation.” Id. In Reyes v. Cuming, 191 Ariz. 91 (App. 1998), the Court of Appeals 

answered that question with respect to the specific provisions at issue here: “Without the 

proper signature of a registered voter on the outside, an absentee ballot is void and may not 

be counted.” Reyes, 191 Ariz. at 94. Significantly, Reyes concerned A.R.S. §16-550(A) and 

held that its signature-verification requirements are “non-technical,” so “impracticability” 

cannot excuse noncompliance because those requirements provide “procedural safeguards 

to prevent undue influence, fraud, ballot tampering, and intimidation.” Id. (quoting Ariz. 

Const. art. VII §1). Maricopa cannot skip signature verification whenever it becomes too

burdensome.
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b. The Complaint pleads facts that support Count III.

Taken together, the testimony from the three MCTEC election workers and the 

corroborating data from the 2020 General Election allows Plaintiff to proceed to trial and 

present evidence that enough illegal votes cast in the 2022 election would have changed the 

outcome of the election. Maricopa invokes its success against other plaintiffs in defending 

its conduct in the 2020 election, Maricopa Br. 14, which is both factually and legally 

irrelevant. Factually, the 2020 litigants did not have the benefit of the access to signature 

records that Arizona’s Attorney General and Senate had (which the Senate provided to 

WPAA). Legally, Due Process precludes citing the 2020 litigation as controlling against 

Lake: “In no event … can issue preclusion be invoked against one who did not participate 

in the prior adjudication.” Baker v. Gen. Motors Corp., 522 U.S. 222, 237-38 & n.11 (1998). 

Quite simply, “cases cannot be read as foreclosing an argument that they never dealt with.”

Waters v. Churchill, 511 U.S. 661, 678 (1994), and precedents do not resolve issues that 

“merely lurk in the record, neither brought to the attention of the court nor ruled upon.”

Cooper Indus., Inc. v. Aviall Serv., Inc., 543 U.S. 157, 170 (2004) (interior quotation marks

omitted).

Indeed, the fact that Maricopa has been successful in circumventing signature 

verification in the past is no defense: “No vested right to violate an ordinance may be 

acquired by continued violations.” Acker v. Baldwin, 18 Cal. 2d 341, 346 (1941); cf. Rivera 

v. City of Phx., 186 Ariz. 600, 602 (App. 1996) (improperly issued building permit does not 

establish a vested right to build in violation of ordinance).

Defendants cite Jeter v. Mayo Clinic Ariz., 211 Ariz. 386, 389, ¶ 4 (App. 2005), to 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
12

suggest that the Court can disregard aspects of Count III. Jeter supports Lake on the issue 

of accepting the well-pleaded factual allegations in her Complaint:

[A]t the pleading stage …, [courts] review the well-pleaded facts alleged in 
the complaint as true. However, [they] do not accept as true allegations 
consisting of conclusions of law, inferences or deductions that are not 
necessarily implied by well-pleaded facts, unreasonable inferences or 
unsupported conclusions from such facts, or legal conclusions alleged as 
facts. [Shannon v. Butler Homes, 102 Ariz. 312, 315, 428 P.2d 990, 993 
(1967)]; Dockery v. Central Ariz. Light and Power Co., 45 Ariz. 434, 439, 45 
P.2d 656, 658 (1935) (only well-pleaded facts accepted as true, not inferences 
that are not necessarily implied by such facts); Kellogg v. Nebraska Dep’t of 
Corr., 269 Neb. 40, 690 N.W.2d 574, 578 (Neb. 2005) (court will ignore legal 
conclusions in form of factual allegations).

Jeter, 211 Ariz. at 389, ¶ 4. As discussed above, the facts pled in the Complaint are 

detailed, grounded in sworn testimony, and damning. 

c. A.R.S. § 16-591 is irrelevant.

Maricopa argues that A.R.S. § 16-552 requires making signature-verification 

challenges before opening the ballot envelope. Maricopa Br. 5. That statute provides for 

challenging early ballots only for “grounds set forth in section 16-591,” A.R.S. § 16-552(D), 

which in turn applies only to unqualified voters and those voting multiple times. See A.R.S. 

§ 16-591. Failure to comply with signature-verification is actionable, Reyes, 191 Ariz. at 

94, so Maricopa’s argument is inapposite here. This is simply a variant of Defendants’ 

trying to avoid Lake’s argument by disputing something else. See note 6, supra.

Maricopa relies on a Superior Court decision from Santa Cruz County for the 

proposition that “[s]ignature verification is a function and responsibility of the County 

Recorder's office and not the bases for an early ballot challenge.” McEwen v. Sainz, No. 

CV-22-163, at 4 (Santa Cruz Super. Ct. Aug. 8, 2022) (Maricopa Br. Ex. A). By contrast, 
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the Court of Appeals in Reyes, 191 Ariz. at 94, held that failure to conduct signature 

verification was actionable under the election-contest statute. Lake brings a Reyes claim, 

not a McEwen claim. She challenges Maricopa’s failure to act, not its action on any 

particular ballot.

2. Count III affects a sufficient number of ballots to affect the 
outcome of the election.

Section IV.A.1 establishes that Count III adequately pleads misconduct in the form 

of counting ballots with signature mismatches flagged at the first tier, but never either cured 

pursuant to A.R.S. § 16-550 or resolved via Maricopa’s higher-tier signature-verification 

process. With the unlawfulness of the alleged conduct established, the question remains 

whether Maricopa’s violations affect a sufficient number of votes to affect the election.

The Complaint identifies a number of votes that must be rejected, although it is not 

possible to determine the candidate for whom each specific ballots were cast. See Complaint 

¶¶ 106, 126. The remedy for misconduct resulting in illegal early ballots is either to set aside 

the election under Miller, 179 Ariz. at 180; Reyes, 191 Ariz. at 94, or proportionately to 

reduce each candidate’s share of mail-in ballots under Grounds v. Lawe, 67 Ariz. 176, 183-

85 (1948). Plaintiff thus states a claim under A.R.S. § 16-672(A)(4). Either way, Count III 

alleges a mathematically adequate basis for overturning the election.

a. The Court could strike ballots proportionally under 
Grounds.

Maricopa recorded 1,311,734 early ballots that required signature verification, with 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
14

the following vote totals: Lake (578,653), Hobbs (715,492), and Other (4407). 7

Arithmetically subtracting those total candidate votes from total vote means that an 

additional 13,182 ballots did not vote for any gubernatorial candidate. Taking these totals 

yields the following percentages: Lake (44.114%), Hobbs (54.546%), Other (0.336%), and 

None (1.005%) for 1,311,734 ballots (100.00%). For each 1,000 votes stricken, therefore, 

Lake would lose approximately 441.11 votes, and Hobbs would lose approximately 545.55 

votes, for a net difference of Lake’s narrowing the margin by approximately 104 votes per 

1,000 votes stricken. Using those same percentages, striking 164,090 ballots would eclipse 

Hobbs’ lead by having Lake make up 17,117.73 votes.8

The Complaint pleads two consistent factual bases for this Court to find that 

Maricopa’s misconduct resulted in counting at least 164,090 unlawful ballots:

The Busch Declaration included with the complaint indicates that 130,520 2022 

ballots would fail as egregious mismatches and another 167,176 2022 ballots would 

fall into Maricopa’s signature-verification process as suspicious. See Busch Decl. ¶ 

20(a)-(b). That is a total of 297,696 ballots that should have entered the signature-

verification process (i.e., 22.695% of the 1,311,734 early ballots). 

7 See Maricopa County Elections Department, November General Election Canvass 
November 8, 2022 (available at https://elections.maricopa.gov/asset/jcr:b4cf8c23-01e6-
4a18-8a77-96e5cb34cb0a/11-08-2022-0%20Canvass%20COMPLETE.pdf.

8 In other words, if the Court strikes 164,090 votes, Hobbs’ loss of 54.546% of that 
total (i.e., 89,503.73 lost votes) would exceed Lake’s loss of 44.114% of that total (i.e.,
72,386.00 lost votes) by 17,117.73 votes.

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
15

The whistleblower declarations posit the need for further review of 15-40 percent of 

early ballots, see Compl. ¶ 54, which is consistent with the Busch Declaration’s

22.695-percent figure and totals a minimum of 196,760 ballots that should have 

entered the signature-verification process (i.e., 15% of the 1,311,734 early ballots).

Since Maricopa cured fewer than 20,000 ballots pursuant to A.R.S. § 16-550,9 that means 

an extraordinary number of non-matching signatures were not cured—i.e., over 275,000 

ballots (Busch) or over 175,000 ballots (which is calculated using a 15% rejection rate, 

the lowest percentage of rejected signatures the whistleblowers testified about)—sent to 

Levels 2 and 3 for review which had far fewer workers than Level 1. For each of these 

scenarios as plausibly pleaded in support of Count III, there is simply not enough time for 

the higher-tier reviewers to have completed the task of reviewing the ballot envelopes 

against multiple signatures on file. 

In sum, Count III plausibly alleges that Maricopa simply did not conduct the required 

signature-verification for the questionable signatures. If this Court strikes a proportional 

number of votes from the parties on a prorated basis under Grounds, 67 Ariz. at 183-85, 

Lake will be left with more lawful votes than Hobbs under either the Busch or whistleblower 

declarations. As such, Count III states a claim under A.R.S. § 16-672(A)(5).

b) The Court could order a new election under Miller and 
Reyes.

Alternatively, either the Busch (22.695%) or whistleblower (15-40%) scenarios 

9 See Busch Decl. ¶ 5(B) (May 10, 2023) (attached hereto as Exhibit A) (response to 
public records request received from Maricopa County).
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would warrant voiding the election. After allowing for less than 20,000 ballots actually 

cured, the votes affected exceed the margin of victory by an order of magnitude. Reyes, 191 

Ariz. at 94 (“[w]ithout the proper signature of a registered voter on the outside, an absentee 

ballot is void and may not be counted”); Miller, 179 Ariz. at 180 (misconduct actionable if 

ballots in violation of a non-technical statute occur in sufficient numbers to alter the 

outcome of the election). Indeed, “[t]o rule otherwise would ‘affect the result or at least 

render it uncertain’” under Miller. Reyes, 191 Ariz. at 94.

The Arizona Supreme Court has long reasoned that electoral manipulations with 

unquantifiable impacts on an election are not immune from review, merely because their 

impact cannot be quantified. Hunt v. Campbell, 19 Ariz. 254, 265-66 (1917) (emphasis 

added); cf. Huggins v. Superior Court, 163 Ariz. 348, 350 (1990) (“it hardly seems fair that 

as the amount of illegal voting escalates, the likelihood of redressing the wrong diminishes” 

(quotation marks omitted)). Because the Legislature has never repudiated Hunt, the decision 

remains central to defining the type of widespread malfeasance in an election that qualifies 

as the type of misconduct that invalidates elections in toto, rather than leaves a contestant 

to attempt to quantify the affected votes.

3. No presumptions support Maricopa’s conduct.

Although Defendants claim that presumptions support their good faith and the 

validity of the votes that they report, see Hobbs. Br. 1, 6; Sec’y of State Br. 3, those non-

statutory presumptions evaporate in the face of rebuttal evidence. “Whenever evidence 

contradicting a legal presumption is introduced the presumption vanishes.” Silva v. Traver,

63 Ariz. 364, 368 (1945); Golonka v. GMC, 204 Ariz. 575, 589-90, ¶48 (App. 2003) 
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(discussing “bursting bubble” treatment of presumptions). Absent a statute or rule to the 

contrary, these default principles apply to presumptions. Ariz. R. Evid. 301. As Defendants 

argue, “election contests are purely statutory,” Hobbs Br. 8 (quoting Griffin, 86 Ariz. at

168); accord County Br. 8 (“election contests are ‘purely statutory and dependent upon 

statutory provisions for their conduct’”) (quoting Fish v. Redeker, 2 Ariz. App. 602, 605 

(1966)), and nothing in the election-contest statute preserves Defendants’ claimed

presumptions in the face of rebuttal evidence.

The Brnovich Report put Maricopa officials on notice of their failures to follow 

mandatory signature verification procedures before the 2022 General Election. In addition, 

the whistleblowers’ sworn testimony shows that Maricopa continued to disregard these 

mandatory requirements. The bottom line is that no presumptions favor Maricopa here with 

respect to whether Maricopa indeed followed the mandatory signature-verification 

procedures. Once that noncompliance is established, the votes identified as suspect but 

never cured pursuant to A.R.S. § 16-550 are unlawful, such that no presumption can save 

them.

B. There are no pleading or jurisdictional defects.

Defendants’ claims about the justiciability or adequacy of the pleadings lack merit.

1. Lake’s verification of certain issues on information and belief is 
neither fatal to nor even improper under the election contest 
statute.

Fontes argues that Lake’s making her verification partially on information and belief 

falls outside the election-contest statute. Sec’y of State Br. 5 (citing Wahl v. Crosby, 18 

Ariz. 251 (1916)). While he calls Wahl “instructive,” id., that decision is wholly inapposite.
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The statute in Wahl required verification by oath, Wahl, 18 Ariz. at 251 (quoting ¶

1554, Civil Code 1913), whereas the statute here requires the “statement … be verified by 

the affidavit of the contestor that he believes the matters and things therein contained are 

true.” A.R.S. § 16-673(B) (emphasis added); cf. Avery v. Calumet & Jerome Copper Co.,

36 Ariz. 239, 249 (1930) (“verification was sufficient” where it combined facts know to the 

affiant and statements on information and belief for issues known only to the opposing 

party). When the Legislature wants to preclude resort to information and belief in 

verifications, it knows how to do so. McBride v. McDonald, 25 Ariz. 207, 212-13 (1923)

(statute provided that “affidavit must be verified positively by the person making it, and not

on information and belief”). When the Legislatures wants to achieve that end, moreover, it 

certainly does not allow verification on the basis that the contestant “believes the matters 

… are true.” A.R.S. § 16-673(B) (emphasis added).

2. This action is not moot.

Hobbs argues that this election contest is moot because she already has been sworn 

in as Arizona’s Governor. Hobbs. Br. 9 (arguing that only a quo warranto action can remove 

her from office). “A case becomes moot when an event occurs which would cause the 

outcome of the appeal to have no practical effect on the parties.” Sedona Private Prop. 

Owners Ass’n v. City of Sedona, 192 Ariz. 126, 127, ¶ 5 (App. 1998). This Court still could 

provide relief by reversing the election result under A.R.S. § 16-676(C) or setting the 

election aside under A.R.S. § 16-676(B). If the Court took either action (and if Hobbs loses 

any new election), there will be time enough for a quo warranto action. For now, however, 

this Court still can provide effective relief.

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
19

3. Lake’s proposed remedies fall within this Court’s power.

Defendants’ claims that a court cannot remedy Lake’s claims contradict the election-

contest statute’s plain language. Compare Hobbs Br. 8 with A.R.S. § 16-676(B)-(C).

C. Defendants’ laches arguments are barred.

By remanding to consider issues other than laches, Sup. Ct. Order at 4-5 (Mar. 22, 

2023), the Supreme Court already has rejected Defendants’ arguments about timing.

1. The Supreme Court’s mandate bars consideration of laches.

Several of Defendants’ arguments concern the timeliness of the litigation. This Court 

met all of the election-contest statute’s express statutory commands, A.R.S. § 16-676(A),

so Defendants’ concerns with timeliness fall under laches. The Arizona Supreme Court

remanded Count III for this Court to address Rule 12(b)(6) dismissal “for reasons other than 

laches.” See Sup. Ct. Order at 4-5 (Mar. 22, 2023). The Supreme Court’s decision precludes 

consideration of Defendants’ latter-day laches claims. See, e.g., Bogard v. Cannon & Wendt 

Elec. Co., 221 Ariz. 325, 334 (App. 2009) (“[o]n remand, a trial court must ‘strictly follow’ 

the mandate of an appellate decision”).

2. Appellate Rule 10 is not available in election contests under 
A.R.S. § 16-672.

Although barred as a laches argument, see Section IV.C.1, supra, Defendants argue 

that Lake failed to utilize Appellate Rule 10 to expeditated these proceedings. See County 

Br. 10. By its terms, that rule is available only to “election matters designated by statute for 

expedited appellate review.” ARCAP 10(a). Maricopa cites no statute calling for expedited 

appellate review here, and Plaintiff is unaware of one.
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D. Hobbs improperly seeks to inflate the page limit for motions and to 
avoid the requirement to brief her arguments.

Although Hobbs seeks to incorporate by reference her prior briefing, Hobbs. Br. 1 

n.1, Rule 7.1 requires that motions “be accompanied by a memorandum indicating, as a 

minimum, the precise legal points, statutes and authorities relied on, citing the specific 

portions or pages thereof.” ARCP 7.1(a)(2). Rule 7.1 further limits motions and memoranda 

to 17 pages. Id. Because the incorporation by reference of prior briefing violates both facets 

of Rule 7.1, courts often deny parties’ attempt to adopt that process by stipulation. See, e.g.,

Emmett McLoughlin Realty, Inc. v. Pima Cty., 2001 Ariz. Super. LEXIS 166, *1-2 (May 3, 

2001). Lake opposes the procedural shortcut of incorporating documents by reference. To 

the extent that the Court allows it, contrary to Rule 7.1, Lake incorporates her prior response 

to the incorporated documents.

V. CONCLUSION

Defendants have not met their burden to have this case dismissed. The allegations in 

the Complaint are detailed and factually supported, including by the testimony of multiple 

whistleblowers. This Court—and the public—should see the evidence at trial. For the 

foregoing reasons, Plaintiff requests that the Court deny Defendants’ motions to dismiss.
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Date: May 10, 2023

Kurt B. Olsen (admitted pro hac vice)
Olsen Law PC
1250 Connecticut Ave. NW, Ste. 700
Washington, DC 20036
Tel: 202-408-7025
Email: ko@olsenlawpc.com

Respectfully submitted

__________________________________
Bryan James Blehm, Ariz. Bar #023891
Blehm Law PLLC
10869 N. Scottsdale Rd., Suite 103-256
Scottsdale, Arizona 85254
Tel: 602-753-6213
Email: bryan@blehmlegal.com

Counsel for Plaintiff-Contestant

/s/ Bryan James Blehm
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Bryan James Blehm, Ariz. Bar No. 023891
Blehm Law PLLC
10869 N. Scottsdale Rd., Suite 103-256
Scottsdale, Arizona 85254
(602) 752-6213
bryan@blehmlegal.com

Kurt Olsen, D.C. Bar No. 445279 
admitted pro hac vice

OLSEN LAW, P.C. 
1250 Connecticut Ave., NW, Suite 700 
Washington, DC 20036 
(202) 408-7025
ko@olsenlawpc.com

Attorneys for Contestant/Plaintiff

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA

IN AND FOR MARICOPA COUNTY

KARI LAKE,

Contestant/Plaintiff,

vs.

KATIE HOBBS, personally as Contestee; 
ADRIAN FONTES in his official capacity 
as the Secretary of State; et al.,

Defendants.

No. CV2022-095403

CERTIFICATE OF SERVICE

(ASSIGNED TO HON. PETER 
THOMPSON)

I certify that, on May 10, 2023, I electronically filed with the Arizona Superior Court 

for Maricopa County, using the AZ Turbo Court e-filing system, Plaintiff Kari Lake’s 

Memorandum of Points and Authorities in Opposition to Defendants’ Supplemental and 

Renewed Motions to Dismiss and the accompanying Exhibit A. On that date, I also caused 

a copy of the same to be emailed to:
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Honorable Peter Thompson 
Maricopa County Superior Court 
c/o Sarah Umphress 
sarah.umphress@jbazmc.maricopa.gov 

Alexis E. Danneman 
Austin Yost 
Samantha J. Burke 
Perkins Coie LLP 
2901 North Central Avenue 
Suite 2000 
Phoenix, AZ 85012 
adanneman@perkinscoie.com 
ayost@perkinscoie.com 
sburke@perkinscoie.com 
Attorneys for Defendant Katie Hobbs 

and

Abha Khanna*
ELIAS LAW GROUP LLP
1700 Seventh Avenue, Suite 2100
Seattle, WA 98101
akhanna@elias.law
Telephone: (206) 656-0177

and

Lalitha D. Madduri*
Christina Ford*
Elena A. Rodriguez Armenta*
ELIAS LAW GROUP LLP
250 Massachusetts Ave NW, Suite 400
Washington, D.C. 20001
lmadduri@elias.law
cford@elias.law
erodriguezarmenta@elias.law
Attorneys for Defendant Katie Hobbs 

and
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Craig A. Morgan
SHERMAN & HOWARD, LLC 
201 East Washington Street, Suite 800
Phoenix, Arizona 85004
cmorgan@shermanhoward.com 
Attorney for Defendant Secretary of State Adrian Fontes

and

Sambo Dul 
STATES UNITED DEMOCRACY CENTER 
8205 South Priest Drive, #10312 
Tempe, Arizona 85284 
bo@statesuniteddemocracycenter.org 
Attorney for Defendant Secretary of State Adrian Fontes

and

Thomas P. Liddy 
Joseph La Rue 
Joseph Branco 
Karen Hartman-Tellez 
Jack L. O’Connor
Sean M. Moore 
Rosa Aguilar 
Maricopa County Attorney’s Office 
225 West Madison St. 
Phoenix, AZ 85003 
liddyt@mcao.maricopa.gov 
laruej@mcao.maricopa.gov 
brancoj@mcao.maricopa.gov 
hartmank@mcao.maricopa.gov 
oconnorj@mcao.maricopa.gov 
moores@mcao.maricopa.gov 
aguilarr@mcao.maricopa.gov 
Attorneys for Maricopa County Defendants 

and

Emily Craiger 
The Burgess Law Group 
3131 East Camelback Road, Suite 224 
Phoenix, Arizona 85016 
emily@theburgesslawgroup.com 
Attorneys for Maricopa County Defendants 
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Bryan James Blehm
Counsel for Plaintiff-Contestant Kari Lake

/s/ Bryan James Blehm
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