
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

ERIE DIVISION 
 

 
MOTION FOR SUMMARY JUDGMENT OF DEFENDANT LANCASTER 

COUNTY BOARD OF ELECTIONS 
 

 
 Defendant, Lancaster County Board of Elections (“LCBOE”), incorporates by 

reference its motion for summary judgment and supporting memorandum of law filed 

on April 21, 2023, ECF No. 267, and the concise statements of undisputed material 

facts. ECF No. 268.  LCBOE further incorporates its arguments in its brief in 

opposition to plaintiffs’ motion for summary judgment, ECF No. 294, concerning 

plaintiffs’ inability to prove liability as to LCBOE under the Supreme Court’s holding 

in Monell v. Dep’t of Soc. Servs. of City of New York, 436 U.S. 658 (1978).  

The Court has already held that no plaintiff, except plaintiff League of Women 

Voters (“LWV”), has standing to maintain any claim against LCBOE. Opinion, ECF 

No. 347 at 33-34. However, the LWV has no standing to bring an equal protection 

claim against LCBOE because the LWV make no allegation and offers no evidence 

that it “diverts” resources to educate voters on allegedly differing treatment of 
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military and absentee ballots. Moreover, as plaintiffs concede the differing treatment 

results from state law not the conduct of LCBOE who is bound to follow state law. 

Worse, no plaintiff offers any evidence that LCBOE treats overseas and military 

ballots different from domestic mailed-in or absentee ballots.  

In all events, plaintiffs have not demonstrated that LCBOE own customs, 

practices, or policies violated the plaintiffs’ rights. Colburn v. Upper Darby Township, 

946 F.2d 1017, 1027 (3d Cir. 1991) (“In a § 1983 claim against a local government 

unit, liability attaches when it is the government unit’s policy or custom itself that 

violates the Constitution.”) Plaintiffs claim their equal protection rights are violated 

because of the different manner that the Pennsylvania Election Code treats military 

and overseas ballots. But they do not allege they are treated differently because of 

LCBOE’s own independent policy of treating those ballots differently.  

Accordingly, the Court should grant summary judgment in favor of the 

LCBOE.  

  
Respectfully submitted,  

 
Date: May 28, 2024      /s/ Walter S. Zimolong 
        WALTER S. ZIMOLONG III, ESQ.  
        wally@zimolonglaw.com  

JAMES J. FITZPATRICK III, ESQ.  
        james@zimolonglaw.com   
        P.O. Box 552 
        Villanova, PA 19085 

(215) 665-0842 
Attorneys for Defendant 
Lancaster County Board of 
Elections 
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CERTIFICATE OF SERVICE 
 

I hereby certify the foregoing has been filed electronically and is available for 

viewing and downloading from the Electronic Case Filing System of the United States 

District Court for the Western District of Pennsylvania.  I further hereby certify that, 

in accordance with Fed. R. Civ. P. 5, service has been made upon counsel of record 

via ECF. 

Respectfully submitted,  
 

Date: May 28, 2024     /s/ Walter S. Zimolong III 
       Walter S. Zimolong III, Esq.  
       wally@zimolonglaw.com  

James J. Fitzpatrick III, Esq.  
       james@zimolonglaw.com    
       P.O. Box 552 
       Villanova, PA 19085 

(215) 665-0842 
Attorneys for Defendant 
Lancaster County Board of 
Elections 
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