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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

X
GOVERNOR KATHY HOCHUL, SENATOR CHUCK

SCHUMER, REPRESENTATIVE PAUL TONKO, THE Index No.
NEW YORK STATE DEMOCRATIC COMMITTEE,

JERROLD WEISS, & MARIAN RAUH,

Petitioners,
AFFIRMATION OF
For an Order and Judgment Pursuant to Article 78 of the RICHARD A. MEDINA IN
New York Civil Practice Law and Rules SUPPORT OF VERIFIED
PETITION FOR WRIT OF
-against- MANDAMUS & REQUEST
FOR INTERIM RELIEF

RACHEL BLEDI in her capacity as Republican
Commissioner of the Albany County Board of Elections,
THE ALBANY COUNTY BOARD OF ELECTIONS

Respondents.

-X

RICHARD ALEXANDER MEDINA, an attorney admitted to practice in the courts of this
State, and not a party to the within action, affirms the following to be true under the penalties of
perjury pursuant to CPLR § 2106:

1. I am an attorney at iaw duly admitted to practice before this Court, and an Associate
with the law firm of Elias Law Group LLP.

2. I submit this Affirmation in support of Petitioners’ Verified Petition for Writ of
Mandamus and Order to Show Cause with Emergency Interim Relief.

3. Petitioners bring this petition for a writ of mandamus to compel Respondents to
comply with the requirements of Article 9 of the Election Law, and specifically N.Y. Elec. Law
§ 9-209, which requires county boards of elections to: review and prepare absentee ballots for
counting within four days of receipt, N.Y. Elec. Law § 9-209(2); notify absentee voters of curable

defects and provide an opportunity to cure, N.Y. Elec. Law § 9-209(3); and, on “[t]he day before
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the first day of early voting . . . scan all valid ballots previously reviewed and prepared,” N.Y.
Elec. Law § 9-209(6)(b).

4. In 2021, the New York Legislature enacted and Governor Hochul signed Chapter
763 of the Laws of 2021, which reformed the absentee ballot process by providing for a robust
notice and cure procedure, expediting the review and counting of absentee ballots, and restricting
opportunities for private parties to mount abusive, partisan-motivated challenges to such ballots.

5. Chapter 763 was signed into law on December 22, 2021, and has now been in place
for nine elections, including two primary elections held earlier this year. The core provisions are
codified in Article 9, Title II of the Election Law, N.Y. Elec. Law § 9-200 et seq., and Article 16
of the Election Law, N.Y. Elec. Law § 16-100 ef seq. A true-and correct copy of Chapter 763 is
attached hereto as Exhibit A.

6. The Legislature passed Chapter 762 1 part because the 2020 “election results were
significantly delayed in many races due to_the current canvassing process and schedule.” N.Y.

State Assembly, Mem. in Support of A7931, available at https://tinyurl.com/5yd5vbk7 (accessed

October 26, 2022), a copy of whicii is attached hereto as Exhibit B.

7. As amended, Article 9 contains several requirements that streamline election-day
and post-election ballot counting processes by creating a rolling canvass for absentee ballots. Mail
ballots are to be canvassed by each county board of elections within four days of receipt. N.Y.
Elec. Law § 9-209. If, upon initial review, there is a partisan split as to the validity of a ballot due
to certain facial defects, it shall be set aside unopened for post-election review. Id. § 9-209(2)(a).
The county board then moves to comparing the signature of the envelope with the signature (if
any) on file. Id. § 9-209(2)(c). If after those reviews, the county board of elections determines that

the person is an eligible voter, “it shall prepare such ballot to be stacked face down and deposited

-0
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in a secure ballot box or envelope.” Id. § 9-209(2)(f). If the county board is split as to whether the
voter’s ballot envelope signature matches the signature on file, the law creates a presumption in
favor of the voter, such that the ballot must be canvassed. /d.

8. Article 9 also requires the pre-processing of absentee ballots. Pursuant to the law,
on “[t]he day before the first day of early voting,” which this year falls on Friday, October 28, the
county board of elections “shall scan all valid ballots previously reviewed” via the ballot counting
machine. Id. § 9-209(6)(b) (emphasis added). Once those ballots are scanned into the counting
machine, they cannot be tabulated until one hour before the polls close on election day. /d. § 9-
209(6)(b)(ii).

0. Finally, within four business days of the eleciion, the county board of elections
must hold a post-election canvass at which provisional (*‘affidavit”) and rejected absentee ballots
are reviewed, and at which observers can object to the invalidation of specific ballots. Id. § 9-
209(7)(a); (8)(a).

10. The amended Article 9 aiso articulates a ballot cure process to ensure that valid
votes are not discarded due to minor, technical errors. When the county board of elections reviews
the ballot envelope, it is required to determine whether there is a curable defect. Id. § 9-209(3)(b).
Such defects include issues like failure to sign the ballot envelope or the ballot envelope being
signed by someone providing assistance to the voter but not by the voter. /d. § 9-209(3)(c). Article
9 requires that if the county board of elections identifies such a curable defect while processing
the ballot, it must send a notice to the voter “within one day of such determination.” /d. The voter
then has until either seven business days after the board mails the notice or the day before the

election to cure the defect, whichever date is later. Id. § 9-209(3)(e).
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11. Moreover, ballots cannot be rejected if the ballot envelope contains materials from
the board of elections, is undated, signed in combinations of different colored ink and/or pencil,
damaged in the mail, or partially unsealed (so long as the ballot is not accessible). Id. § 9-209(3)(g).

12. On September 27, 2022—four days after absentee voting began—Republican
candidates, commissioners, voters, and party organizations, commenced an action in the Saratoga
County Supreme Court that, among other things, challenged Chapter 763 as violative of the New
York Constitution. That action is captioned Rich Amedure, et al. v. State of New York, et al., Index
No. 2022-2145, in the Saratoga County Supreme Court. The Plaintiffs (the “Amedure Plaintiffs”)
alleged that Chapter 763 unconstitutionally interferes with judicial review of absentee ballots. A
true and correct copy of the Amended Petition in the Amedure matter is attached hereto as
Exhibit C.

13. Petitioner the New York State Democratic Committee, among others including
Democratic voters and candidates (the “Democratic Intervenors”), moved to intervene in the
Amedure action on October 5, 2022. Acgroup of New York voters, Common Cause New York,
and the New York Civil Liberties“Union (the “NYCLU Intervenors”), also separately moved to
intervene.

14. Justice Dianne Freestone of the Saratoga County Supreme Court held hearings in
the case on October 5 and October 12, 2022.

15. On October 14, 2022, Justice Freestone denied the Democratic Intervenors’ motion
to intervene and the NYCLU Intervenors’ motion to intervene.

16. On October 21, 2022, Justice Freestone issued a Decision and Order granting the
Amedure plaintiffs most of their requested relief (the “October 21 Order”). A true and correct copy

of the October 21 Order is attached hereto as Exhibit D. As relevant here, the October 21 Order
-4 -
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(1) “declar[ed] Chapter 763 of the New York Laws of 2021 to be unconstitutional” and (2) granted
the Amedure Plaintiffs’ request for a “preservation order” under Section 16-112 of the Election
Law. The Order directed plaintiffs to submit a proposed “preservation order” to the court.

17. Section 16-112 of the Election Law provides that “The supreme court, by a justice
within the judicial district . . . may direct . . . the preservation of any ballots in view of a prospective
contest, upon such conditions as may be proper.”

18. Various respondents, including the State of New York, the Governor of the State
of New York, the Senate of the State of New Y ork, the Majority Leader and President Pro Tempore
of the Senate, the Assembly of the State of New York, the Majority Leader of the Assembly, and
the Speaker of the Assembly noticed appeals from Justice Ereestone’s October 21 Order. The
Democratic Intervenors and the NYCLU Intervenors alsc nhoticed appeals from Justice Freestone’s
denial of their motions to intervene and from the October 21 Order, as aggrieved parties under
CPLR 5511.

19. On October 24, each of'the five groups of appellants in the Amedure matter (the
State and Governor; the Senate appellants; the Assembly appellants; the NYCLU Intervenors; and
the Democratic Intervenors) moved by order to show cause in the Appellate Division, Third
Department for a stay pending appeal under CPLR 5519(a) & (c).

20. The following day, October 25, the Amedure Plaintiffs submitted a proposed
“preservation order” to the Saratoga County Supreme Court, which Justice Freestone signed less
than two hours later (the “Preservation Order”). A true and correct copy of the signed Preservation
Order is attached hereto as Exhibit E.

21. The Preservation Order, among other things, directed the State Board of Elections

to “direct and commend all local Boards of Elections” to “preserve and hold inviolate all absentee,

-5-
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military, special, special federal, and affidavit ballots . . . cast in connection with the 2022 General
Election.” It further directed that no absentee ballots received by the local Boards of Elections
“shall be comingled, intermingled, counted, scanned, tallies, canvassed or re-canvassed prior to
the close of polls on the general election day of November 8.”

22. Just minutes after the signed Preservation Order was posted to NYSCEF, Justice
John C. Egan Jr. of the Appellate Division signed the Orders to Show Cause presented by each of
the five appellant groups. True and correct copies of each of the signed Orders to Show Cause are
attached hereto as Exhibits F-J. Each of the five separate Orders stayed Justice Freestone’s October
21 Order.

23. Each of the five groups of appellants prompily noticed appeals from Justice
Freestone’s Preservation Order.

24. Later that same day, the Office of the Attorney General (“OAG”), representing
appellants the State of New York and the Governor, applied by letter to Justice Egan for an
amended order to show cause. A true aiid correct copy of the OAG’s October 25 letter is attached
hereto as Exhibit K. The OAG’s {ctter explains the appellants’ position that the signed orders to
show cause with interim relief also stayed the operation of the Preservation Order, which was the
injunctive relief expressly contemplated by the October 21 Order. Because “a dispute ha[d] arisen
on this point,” OAG submitted a proposed amended order to show cause with interim relief for the
court’s consideration, “making clear that the preservation order is stayed pending a determination
of the stay application.”

25. Justice Egan signed the proposed amended order at 10:04 a.m. on October 26 (the
“Amended Stay Order”). A true and correct copy of the Amended Stay Order is attached hereto as

Exhibit L. The Amended Stay Order expressly provides that both the October 21 Order and the
-6-
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Preservation Order are stayed in their entirety and that “plaintiffs are prohibited from any and all
actions seeking to enforce said decision and order and preservation order.”

26. On October 26, 2022, Petitioners became aware that the Republican
Commissioners of certain county Boards of Election had indicated they would refuse to continue
the canvassing of absentee ballots as required by § 9-209(2), or to begin the counting of absentee
ballots on October 28 as required by § 9-209(6), even though Justice Freestone’s orders enjoining
those provisions had been stayed.

27. On October 26, 2022, the Republican Commissioner for the Albany County Board
of Elections, Rachel Bledi, told her Democratic counterpart, Commissioner Kathleen Donovan,
that she would refuse to canvass absentee ballots. A true and correct copy of the Affidavit of
Commissioner Kathleen A. Donovan is attached hereto as Exhibit M. Commissioner Bledi stated
that this decision was based on a caucus call that she had with other Republican Commissioners.
In an email to Commissioner Donovan, Comraissioner Bledi claimed that the preservation order
issued by the Saratoga County Supreme Court is still enforceable because it specifically directed
all county boards to preserve and keep closed any absentee ballots that have not already been
opened and to not scan any opened absentee ballots until the matter can be heard on appeal, which
will be on Tuesday November 1, 2022. Accordingly, Commissioner Bledi refused to move forward
with the canvass process. And the canvass cannot proceed without participation from both parties.

28. Upon information and belief, Republican Executive Director of the State Board of
Elections Todd Valentine has shared similar guidance with the Republican commissioners of the
various county board of elections. On October 27, Brian Quail, counsel for State Board of Elections
Commissioners Douglas Kellner and Andrew Spano, submitted an affidavit to the Third

Department regarding the Republican commissioners’ ongoing noncompliance (the “Quail
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Affidavit”). A true and correct copy of the Quail Affidavit is attached hereto as Exhibit N. The
Quail Affidavit states that Mr. Quail was “informed by Todd Valentine, Republican Co-Executive
Director, that he did not agree that the current stay required county boards of elections to resume
canvassing activities.” The Affidavit further states that, upon information and belief, “Mr.
Valentine relayed to Republicancounty commissioners the advice, emanating from some
counsel(s) for [the Amedure Plaintiffs], that they should not resume the canvassing process.” And,
“as of this morning [October 27], upon information and belief, approximately eighteen county
Republican commissioners had indicated explicitly they would not be resuming the statutory
canvassing procedures . . . until the appeal is finally determined.”

29. Therefore, upon information and belief, Respandents and an unknown number of
additional Republican election commissioners throughouit the state are, apparently upon the advice
of counsel for the Amedure plaintiffs, actively refusing to discharge their mandatory duties under
Section 9-209 of the Election Law.

30. A writ of mandamus lies where a government “body or officer failed to perform a
duty enjoined upon it by law.” CFLR 7803. Petitioners must establish “‘a clear legal right to the
relief demanded’ by demonsirating the ‘existence of a corresponding nondiscretionary duty’ on
the part of the” relevant body. Waite v. Town of Champion, 106 N.E.3d 1167, 1171 (N.Y. 2018)
(quoting Scherbyn v. Wayne-Finger Lakes Bd. of Co-op. Educ. Servs., 573 N.E.2d 562 (N.Y.
1991)); see also George F. Johnson Mem’l Libr. v. Springer, 783 N.Y.S.2d 138, 139 (3d Dep’t
2004) (granting petition for mandamus under Article 78 because government official did not have
“any discretion to refuse” to perform relevant duty); League of Women Voters of N.Y. v. N.Y. State
Bd. of Elec., No. 535511, 2022 WL 2070888, at *2 (3d Dep’t June 9, 2022) (indicating that

petitioner could demonstrate “clear legal right to the relief demanded” and “corresponding

-8-
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nondiscretionary duty on the part of respondent” with “an express judicial order invalidating the
[state] assembly map” (cleaned up)). “[TJo the extent that [petitioners] can establish that
defendants are not satisfying nondiscretionary obligations to perform certain functions, they are
entitled to orders directing defendants to discharge those duties.” Klostermann v. Cuomo, 463
N.E.2d 588, 596 (N.Y. 1984). It has long been established that mandamus lies in an action to
compel election commissioners to perform ministerial acts. E.g., Matter of Mansfield v. Epstein, 5
N.Y.2d 70, 73 (1958).

31. The canvassing and counting of absentee ballots under Section 9-209 of the
Election Law is plainly a nondiscretionary duty imposed upon the ceunty Boards of Elections and
their commissioners. The statute is replete with mandatory language. Section 9-209(2) provides:
“Within four days of the receipt of an absentee, military or special ballot before the election . . .
each central board of canvassers shall examine ttie ballot affirmation envelopes as nearly as
practicable in [the matter prescribed]. Section 9-209(3)(a) provides: “At the time a ballot
affirmation envelope is reviewed pursuant to subdivision two of this section, the board of elections
shall determine whether it has a curable defect.” If the affirmation envelope does have such a
defect, “[t]he board shall indicate the issue that must be cured on the ballot envelope and, within
one day of such determination” send to the voter “a notice explaining such rejection and the
procedure to cure the rejection.” Id. § 9-209(3)(c). If possible, “[t]he board shall contact the voter
by either electronic mail or telephone” to notify the voter of the curable defect and cure procedure.
Id. And Section 9-209(6)(b) provides: “The day before the first day of early voting, the central

board of canvassers shall scan all valid ballots previously reviewed and prepared pursuant to this

section.” (all emphasis added).
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32. “The use of the verb ‘shall’ throughout the pertinent provisions illustrates the
mandatory nature of the duties contained therein.” Nat. Res. Def. Council, Inc. v. N.Y.C. Dep’t of
Sanitation, 83 N.Y.2d 215, 220 (1994). And mandamus lies to “compel acts that officials are duty-
bound to perform” by such mandatory statutory language. /d. at 221.

33. To be clear, this is not an action to compel compliance with the Third Department’s
orders in the Amedure case. Instead, this is an action to compel the performance of
nondiscretionary statutory duties imposed by Section 9-209 of the Election Law. With Justice
Freestone’s orders stayed by the Third Department, the provisions of Section 9-209, as amended
by Chapter 763 are in full force and effect. Commissioner Bledi apparently believes herself to be
somehow bound by the Preservation Order, but not by the Third Department’s Amended Stay
Order. That is not how court orders work. Respondents’ cannot excuse their failure to perform
nondiscretionary statutory duties by hiding behind a court order that has been stayed and, therefore,
has no force or effect.

34, Petitioners seek emergeiicy interim relief in the form of a preliminary injunction
and temporary restraining order b&cause time is of the essence.

35. Under Section 6301 of the CPLR, “[a] preliminary injunction may be granted in
any action where it appears that the defendant threatens or is about to do, or is doing or procuring
or suffering to be done, an act in violation of the plaintiff’s rights respecting the subject of the
action, and tending to render the judgment ineffectual.” A temporary restraining order may be
granted “where it appears that immediate and irreparable injury, loss or damage will result unless
the defendant is restrained before the hearing can be had.” /d.

36. “A party seeking a preliminary injunction must demonstrate a probability of success

on the merits, danger of irreparable injury in the absence of an injunction and a balance of the
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equities in its favor.” Biles v. Whisher, 160 A.D.3d 1159, 1160 (3d Dep’t 2018) (quotation marks
omitted).

37. As demonstrated above, Petitioners have demonstrated a high probability of
success on the merits. Respondents’ mandatory statutory duties under Section 9-209 are crystal
clear. And Commissioner Bledi has declared that she intends not to discharge those duties in
reliance on a court order that has been stayed and therefore is no longer in effect. This is the
paradigmatic case for mandamus.

38. Petitioners will suffer immediate, irreparable injury if this Court does not act.
Section 9-209(6) requires the county Boards of Elections to count the absentee ballots received so
far tomorrow, October 28—the day before the first day of garly voting. And with each passing
hour that Respondents do not discharge their mandatory duty to canvass absentee ballots under
Section 9-209(2), the pile of uncanvassed ballots will continue to grow, leading to precisely the
kinds of backlogs and delayed results that the Legislature sought to avoid by passing these
provisions.

39. Voter Petitioners Jerrold Weiss and Marian Rauh voted absentee on October 25.
They are entitled under the Election Law to have their ballots canvassed so that they can be counted
on October 28 or, if there is a curable defect on their ballots, so that they can take advantage of the
notice and cure procedures enacted in Chapter 763. Respondents’ unjustified disregard of their
clear statutory duty threatens to deprive the voter-Petitioners of that right, in contravention of the
Election Law and the New York Constitution’s admonition that “Every citizen shall be entitled to
vote.” N.Y. Const. art. II, § 1.

40. The New York State Democratic Committee (“State Party”) also stands to suffer

immediate and irreparable injury if interim relief is not granted.
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41. First, the State Party has an interest in ensuring that its candidates’ races are decided
in a timely and efficient manner. Respondents’ disregard of their mandatory duty to process and
count absentee ballots in open defiance of Section 9-209 threatens to substantially delay the
determination of close races, as in previous election cycles.

42. Second, the State Party has invested resources in educating voters on absentee
voting with the reasonable assumption that Respondents would comply with their nondiscretionary
duties contained in Section 9-209. Respondents’ failure to comply with the Election Law will
immediately cause confusion to voters about whether their ballots will be canvassed so that they
can be counted on October 28, or whether they will be able to take advantage of the notice and
cure procedures enacted in Chapter 763. The State Party wiil be forced to divert substantial
resources to

43. Third, the State Party has an interest in ensuring that every vote is counted.
Respondents’ failure to comply with their nondiscretionary statutory duty to process absentee
ballots puts all absentee ballots at risk ¢ being left uncounted for weeks or not at all.

44. Finally, due to the confusion and chaos that will result due to Respondents’
disregard for their mandatory duty to canvass absentee ballots, the State Party and its affiliates are
being forced to spend resources to prepare for post-election challenges of thousands of absentee
ballots. This involves researching how the challenge system will work in every county, figuring
out how to educate and staff volunteers for those challenges, and participating in the challenge
process. At this juncture, such a massive undertaking may not be possible.

45. Candidate Senator Chuck Schumer, Candidate Governor Kathy Hochul, and
Candidate Paul Tonko will suffer serious and irreparable harms in a similar manner to the State

Party. The Candidates have a significant interest in ensuring that their supporters are able to vote
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by absentee ballot and that those votes are counted. They also have an interest in ensuring that
their races are decided in a timely and efficient manner and in ensuring that there is no chaos and
confusion that results from changing the election laws mere days before election day, because such
chaos and confusion will lead to disenfranchisement.

46. For similar reasons, the balance of the equities favors Petitioners. Respondents
cannot credibly claim an interest in continuing to openly flout clear provisions of the election law.
It is obviously in the public interest that county election officials follow the law currently in effect
unless and until ordered otherwise by a court of competent jurisdiction. There currently is no such
order in place.

47. On the other side of the ledger, the equities clearly favor Petitioners who, as
described above, will suffer irreparable harm if Respondents are not immediately directed to fulfill
their statutory obligations.

48. For all these reasons, Petitioners respectfully request that the Court sign the
proposed Order to Show Cause and CGrder for Emergency Interim Relief submitted herewith,
without delay.

Dated: October 27, 2022
Washington, DC

By:

Richard A. Medina
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STATE OF NEW YORK

1027--A
Cal. No. 8

2021-2022 Regular Sessions

IN SENATE

January 6, 2021

Introduced by Sens. GIANARIS, BAILEY, BIAGGI, BRESLIN, BROUK, COMRIE,
GAUGHRAN, HINCHEY, HOYLMAN, JACKSON, KAPLAN, KAVANAGH, KENNEDY, MANN-
ION, MAY, MAYER, PARKER, REICHLIN-MELNICK, RIVERA, SANDERS, SAVINO,
SERRANO, STAVISKY —-- read twice and ordered printed, and when printed
to Dbe committed to the Committee on Elections —-- reported favorably
from said committee and committed to the Committee on Rules —-
reported favorably from said committee, ordered to a third reading,
passed by Senate and delivered to the Assembly, recalled, vote recon-
sidered, restored to third reading, amended:zand ordered reprinted,
retaining its place in the order of third reading

AN ACT to amend the election law, in relatdion to the canvassing of
absentee, military and special ballots-and ballots cast in affidavit
envelopes; and to repeal certain provisions of such law related there-
to

The People of the State of New Ycrk, represented in Senate and Assem-—
bly, do enact as follows:

Section 1. Section 9-209<~0f the election law is REPEALED and a new
section 9-209 is added to r=ad as follows:

§ 9-209. Canvass of abséntee, military and special ballots, and
ballots cast in affidavit envelopes. Before completing the canvass of
votes cast in any primary, general, special, or other election at which
voters are required  to sign their registration poll records before
voting, the board of elections shall proceed in the manner hereinafter
prescribed to review, cast and canvass any absentee, military, special
presidential, special federal or other special ballots and any ballots
cast in affidavit envelopes. Each such ballot shall be retained in the
original envelope containing the voter's affidavit and signature, in
which it is delivered to the board of elections until such time as it is
to be reviewed, in order to be cast and canvassed.

1. Central board of canvassers. Within four days of the receipt of an
absentee, military or special ballot, the board of elections shall

EXPLANATION--Matter in italics (underscored) is new; matter in brackets
[-] is old law to be omitted.
LBD03358-04-1
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1 designate itself or such of its employees as it shall deem appropriate
2 as a set of poll clerks to review such ballot envelopes. The board may
3 designate additional sets of poll clerks and if it designates more than
4 one such set shall apportion among all such sets the election districts
5 from which such ballots have been received, provided that when reviewing
6 ballots, all ballots from a single election district shall be assigned
7 to a single set of clerks, and that each such set shall be divided
8 equally between representatives of the two major political parties. Each
9 such set of clerks shall be deemed a central board of canvassers for
10 purposes of this section.
11 2. Review of absentee, military and special ballot envelopes. Within
12 four days of the receipt of an absentee, military or special ballot
13 before the election, and within one day of receipt on or after the
14 election, each central board of canvassers shall examine the ballot
15 affirmation envelopes as nearly as practicable in the following manner:
16 a If a person whose name is on a ballot envelope as a voter is not
17 on a registration poll record, the computer—generated list of registered
18 wvoters or the list of special presidential voters, or if there is no
19 name on the ballot envelope, or if the ballot envelope was not timely
20 postmarked or received, or if the ballot envelope is completely
21 unsealed, such ballot envelope shall be set aside unopened for review
22 pursuant to subdivision eight of this section with a relevant notation
23 indicated on the ballot envelope notwithstanding a split among the
24 central board of canvassers as to the dnvalidity of the ballot;
25 provided, however, if the ballot envelope ’'is completely unsealed, such
26 wvoter shall receive notice pursuant to -paragraph (h) of subdivision
27 three of this section.
28 (b) If there is more than one timely ballot envelope executed by the
29 same voter, the one bearing the .later date of execution shall be
30 accepted and the other rejected. If it cannot be determined which ballot
31 envelope bears the later date; then all such ballot envelopes shall be
32 rejected. When the board of eXactions has issued a second ballot it
33 shall set aside the first. ballot unopened to provide the voter time to
34 return the second ballot. 'MNotwithstanding the foregoing, if a ballot
35 envelope for a voter was previously reviewed and opened, then the subse-
36 gquently received ballot envelope shall be set aside unopened.
37 (c) If such perssn is found to be registered, the central board of
38 canvassers shall compare the signature, if any, on each ballot envelope
39 with the signature, if any, on the registration poll record, the compu-
40 ter—generated list of registered voters, or the list of special presi-
41 dential voters, of the person of the same name who registered from the
42 same address. If the signatures are found to correspond, such central
43 board of canvassers shall certify thereto in a manner provided by the
44 state board of electionmns.
45 (d) If such person is found to be registered and has requested a
46 ballot, the ballot envelope shall be opened, the ballot or ballots with-
47 drawn, unfolded, stacked face down and deposited in a secure ballot box
48 or envelope. Upon such processing of the ballot, the voter's record
49 shall be updated with a notation that indicates that the voter has
50 already voted in such election. The board of elections shall adopt
51 procedures, consistent with regulations of the state board of elections,
52 to prevent voters from voting more than once and to secure ballots and
53 prevent public release of election results prior to election day. Such
54 procedures shall be filed with the state board of elections at least
55 ninety days before they shall be effective.
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1 (e) In the case of a primary election, the ballot shall be deposited
2 in the box only if the ballot is of the party with which the voter is
3 enrolled according to the entry on the back of his or her registration
4 poll record or in the computer—generated registration list; if not, the
5 ballot shall be rejected without inspection or unfolding and shall be
6 returned to the ballot envelope which shall be endorsed "not enrolled".
7 (f) ITf the central board of canvassers determines that a person was
8 entitled to vote at such election it shall prepare such ballot to be
9 stacked face down and deposited in a secure ballot box or envelope
10 consistent with paragraph (d) of this subdivision if such board finds
11 +that ministerial error by the board of elections or any of its employees
12 caused such ballot envelope not to be valid on its face.
13 (g) If the central board of canvassers splits as to whether a ballot
14 is wvalid, it shall prepare such ballot to be cast and canvassed pursuant
15 to this subdivision.
16 h) As each ballot envelope is opened, if one or more of the different
17 kinds of ballots to be voted at the election are not found therein, the
18 central board of canvassers, shall make a memorandum showing what ballot
19 or ballots are missing. If a ballot envelope shall contain more than one
20 ballot for the same offices, all the ballots in such ballot envelope
21 shall be rejected. When the review of such kallots shall have been
22 completed, the central board of canvassers shall ascertain the number of
23 such ballots of each kind which have been depcsited in the ballot box by
24 deducting from the number of ballot envelopes opened with the number of
25 missing ballots, and shall make a return thereof. The number of voters'
26 ballots deposited in the ballot box shall'be added to the number of
27 other ballots deposited in the ballgt box, in order to determine the
28 number of all ballots of each kind tolbe accounted for in the ballot
29 box.
30 3. Curing ballots. (a) At the'‘time a ballot affirmation envelope is
31 reviewed pursuant to subdivision'two of this section the board of
32 elections shall determine whether it has a curable defect.
33 (b) A curable defect includes instances where the ballot envelope: (i)
34 is unsigned; (ii) has a sigmnature that does not correspond to the regis-
35 tration signature; (ii3)y has no required witness to a mark; (iv) is
36 returned without a balliot affirmation envelope in the return envelope;
37 (v) has a ballot affirmation envelope that is signed by the person that
38 has provided assistance to the voter but is not signed or marked by the
39 wvoter; or vi contains the signature of someone other than the voter
40 and not of the voter.
41 (c) The board shall indicate the issue that must be cured on the
42 ballot envelope and, within one day of such determination, send to the
43 wvoter's address indicated in the registration records and, if different,
44 the mailing address indicated on the ballot application, a notice
45 explaining the reason for such rejection and the procedure to cure the
46 rejection. The board shall also contact the voter by either electronic
47 mail or telephone, if such information is available to the board in the
48 voter's registration information, in order to notify the voter of the
49 deficiency and the opportunity and the process to cure the deficiency.
50 (d) The voter may cure the aforesaid defects by filing a duly signed
51 affirmation attesting to the same information required by the ballot
52 affirmation envelope and attesting that the signer of the affirmation is
53 the same person who submitted such ballot envelope. The board shall
54 include a form of such affirmation with the notice to the voter. The
55 affirmation shall be in a form prescribed by the state board of

elections.
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1 (e) Such cure affirmation shall be filed with the board no later than
2 seven business days after the board's mailing of such curable rejection
3 notice or the day before the election, whichever is later. Provided the
4 board determines that such affirmation addresses the curable defect, the
5 rejected ballot shall be reinstated and prepared for canvassing pursuant
6 to subdivision two of this section. If the board of elections is split
7 as to the sufficiency of the cure affirmation, such envelope shall be
8 repared for canvassin ursuant to paragraph (d) of subdivision two of
9 this section.
10 (f) If the ballot envelope contains one or more curable defects that
11 have not been timely cured, the ballot envelope shall be set aside for
12 review pursuant to subdivision eight of this section.
13 (g) Ballot envelopes are not invalid and do not require a cure if: (i)
14 a ballot envelope is undated or has the wrong date, provided it is post-
15 marked on or prior to election day or is otherwise received timely by
16 the board of elections; ii the voter signed or marked the ballot
17 affirmation envelope at a place on the envelope other than the desig-
18 nated signature line; (iii) a voter used a combination of ink (of any
19 color) or pencil to complete the ballot envelope; (iv) papers found in
20 the ballot envelope with the ballot are materials from the board of
21 elections, such as instructions or an application :gent by the board of
22 elections; (v) an extrinsic mark or tear on the ballot envelope appears
23 to be there as a result of the ordinary course of mailing or transmit-
24 tal; or (vi) the ballot envelope is partially unsealed but there is no
25 ability to access the ballot.
26 (h) When the board of elections invalidates a ballot affirmation
27 envelope and the defect is not curable, the ballot envelope shall be set
28 aside for review pursuant to subdivision eight of this section and the
29 board shall notify the voter by mail, sent within three business days of
30 such rejection, and by either electronic mail or telephone, if such
31 4information is available to the:board in the voter's registration infor-
32 mation, and notify the voterrof other options for voting, and, if time
33 permits, provide the voter with a new ballot.
34 (i) If a ballot affirmation envelope is received by the board of
35 elections prior to the glection and is found to be completely unsealed
36 and thus invalid, the board shall notify the voter by mail, sent within
37 three business days ¢f such determination, and by either electronic mail
38 or telephone, if such information is available to the board in the
39 wvoter's registration information, and notify the voter of other options
40 for voting, and, if time permits, provide the voter with a new ballot.
41 4. Review of federal write-in absentee ballots. (a) Such central
42 board of canvassers shall review any federal write—-in absentee ballots
43 wvalidly cast by an absentee voter, a military voter or a special federal
44 wvoter for the offices of president and vice—-president, United States
45 senator and representative in congress. Such central board of canvas-
46 sers shall also review any federal write—in absentee ballots wvalidly
47 cast by a military voter for all questions or proposals, public offices
48 or art ositions for which a military voter is otherwise eligible to
49 vote as provided in section 10-104 of this chapter.
50 (b) Federal write—in absentee ballots shall be deemed valid only if:
51 (i) an application for an absentee, military or special federal ballot
52 was received from the absentee, military or special federal voter; (ii)
53 the federal write-in absentee ballot was submitted from inside or
54 outside the United States by a military voter or was submitted from
55 outside the United States by a special federal voter; (iii) such ballot
56 is received by the board of elections not later than thirteen days
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1 following the day of election or seven days after a primary election;
2 and (iv) the absentee, military or special federal ballot which was sent
3 to the voter is not received by the board of elections by the thirteenth
4 day following the day of a general or special election or the seventh
5 day after a primary election.
6 c) If such a federal write—in absentee ballot is received after
7 election da the envelope in which it is received must contain: (i) a
8 cancellation mark of the United States postal service or a foreign coun-—
9 try's postal service; (ii) a dated endorsement of receipt by another
10 agency of the United States government; or (iii) if cast by a military
11 wvoter, the signature and date of the voter and one witness thereto with
12 a date which is ascertained to be not 1later than the day of the
13 election.
14 (d) If such a federal write—-in absentee ballot contains the name of a
15 person or persons in the space provided for a vote for any office, such
16 ballot shall be counted as a vote for such person or persons. A vote for
17 a person who is the candidate of a party or independent body either for
18 president or vice-president shall be deemed to be a vote for both the
19 candidates of such party or independent body for such offices. If such a
20 ballot contains the name of a party or independent body in the space
21 provided for a vote for any office, such ballot shall be deemed to be a
22 wote for the candidate or candidates, if any, of such party or independ-
23 ent body for such office. In the case of the cffices of president and
24 wvice-president a vote cast for a candidate, &ither directly or by writ-
25 ing in the name of a party or independent kKody, shall also be deemed to
26 be votes for the electors supporting such candidate. Any abbreviation,
27 misspelling or other minor variation invthe form of the name of a candi-
28 date or a party or independent body shall be disregarded in determining
29 the wvalidity of the ballot, if the .woter's intention can be ascertained.
30 5. Nothing in this section prohibits a representative of a candidate,
31 political party, or independent :body entitled to have watchers present
32 at the polls in any electiornrdistrict in the board's jurisdiction from
33 observing, without objection, the review of ballot envelopes required by
34 subdivisions two, three and four of this section.
35 6. Casting and canvassing of absentee, military and special ballots.
36 (a) The following prévisions shall apply to the casting and canvassing
37 of all valid ballots ‘“received before, on or after election day and
38 reviewed and prepared pursuant to subdivision two of this section, and
39 all other provisions of this chapter with respect to casting and
40 canvassing such ballots which are not inconsistent with this subdivision
41 shall be applicable to such ballots.
42 (b) The day before the first day of early voting, the central board of
43 canvassers shall scan all valid ballots previously reviewed and prepared
44 pursuant to this section as nearly as practicable in the following
45 manner:
46 (i) Such ballots may be separated into sections before being placed in
47 the counting machine and scanned;
48 ii) Upon completion of the scanning of such wvalid ballots, the scan-
49 ners used for such purpose shall be secured, and no tabulation of the
50 results shall occur until one hour before the close of the polls on
51 election day. Any ballots scanned during this period shall be secured
52 in the same manner as voted ballots cast during early voting or on
53 election day. The board of elections shall adopt procedures to prevent
54 the public release of election results prior to the close of polls on
55 election day and such procedures shall be consistent with the regu-

lations of the state board of elections and shall be filed with the
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1 state board of elections at least ninety days before they shall be
2 effective;
3 (iii) Any wvalid ballots that cannot be cast on a scanner shall be held
4 inviolate and unexamined and shall be duly secured until after the close
5 of polls on election day when such ballots shall be examined and
6 canvassed in a manner consistent with subdivision two of section 9-110
7 of this article.
8 c After the close of the polls on the last day of early wvotin the
9 central board of canvassers shall scan all valid ballots received and
10 prepared pursuant to this section, and not previously scanned on the day
11 before the first day of early voting, in the same manner as provided in
12 paragraph (b) of this subdivision using the same or different scanners.
13 (d) In casting and canvassing such ballots, the board shall take all
14 measures necessary to ensure the privacy of voters.
15 e The board of elections may begin to obtain tabulated results for
16 all ballots previously scanned, as required by this subdivision, one
17 hour before the scheduled close of polls on election day; provided,
18 however, no unofficial tabulations of election results shall be publicly
19 announced or released in any manner until after the close of polls on
20 election day at which time such tabulations shall be added into the
21 election night vote totals.
22 f) Upon completing the casting and canvassing of any remaining wvalid
23 ballots as hereinabove provided for any election district, the central
24 board of canvassers shall thereupon, as nearly as practicable in the
25 manner provided in this article for absentee, military and special
26 ballots, verify the number of ballots so - cast, tally the votes so cast,
27 add such tally to the previous tally o¥ all votes cast in such election
28 district, and record the result.
29 (g) The record of the vote counted by each scanner and manually for
30 each candidate and for and against each ballot proposal, printed by
31 election district, shall be preseérved in the same manner and for the
32 same period as the returns of dzanvass for the election.
33 7. Post—-election review~ and canvassing of affidavit ballots. (a)
34 Within four business days <f the election, the board of elections shall
35 review all affidavit ballots cast in the election. If the central board
36 of canvassers determines that a person was entitled to vote at such
37 election it shall ca<c and canvass such affidavit ballot; provided,
38 however, if the board of elections receives one or more timely absentee
39 ballots from a voter who also cast an affidavit ballot at a poll site,
40 the last such timely absentee ballot received shall be canvassed and the
41 affidavit ballot shall be set aside unopened; and provided further, if a
42 voter was issued an absentee ballot and votes in person via an affidavit
43 ballot and the board does not receive such absentee ballot, the affida-
44 wvit ballot shall be canvassed if the voter is otherwise qualified to
45 wvote in such election.
46 b Affidavit ballots are wvalid when cast at a polling site permitted
47 by law by qualified voters: (i) who moved within the state after regis-
48 tering; ii who are in inactive status; (iii) whose registration was
49 incorrectly transferred to another address even though they did not
50 move; (iv) whose registration poll records were missing on the day of
51 such election; (v) who have not had their identity previously verified;
52 (vi) whose registration poll records did not show them to be enrolled in
53 the party in which they are enrolled; and (vii) who are incorrectly
54 identified as having already voted.
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1 (c) Affidavit ballots are valid to the extent that ministerial error
2 by the board of elections or any of its employees caused such ballot
3 envelope not to be valid on its face.
4 (d) If the central board of canvassers determines that a person was
5 entitled to vote at such election, the board shall cast and canvass such
6 affidavit ballot if such board finds that the voter appeared at the
7 correct polling place, regardless of the fact that the voter may have
8 appeared in the incorrect election district and regardless of whether
9 the voter's name was in the registration poll record.
10 (e) If the central board of canvassers finds that a voter submitted a
11 voter registration application through the electronic voter registration
12 transmittal system pursuant to title eight of article five of this chap-
13 ter and signed the affidavit ballot, the board shall cast and canvass
14 such affidavit ballot if the voter is otherwise qualified to vote in
15 such election.
16 (f) Tf the central board of canvassers determines that a person was
17 entitled to vote at such election, the board shall cast and canvass such
18 affidavit ballot if such board finds that the voter substantially
19 complied with the requirements of this chapter. For purposes of this
20 paragraph, "substantially complied" shall mean the board can determine
21 the voter's eligibility based on the statement of the affiant or records
22 of the board.
23 (g) If the central board of canvassers finds. that the statewide voter
24 registration 1list supplies sufficient information to identify a voter,
25 failure by the voter to include on the affidavit ballot envelope the
26 address where such voter was previously registered shall not be a fatal
27 defect and the board shall cast and canVass such affidavit ballot.
28 (h) If the central board of canvassers finds that the voter registered
29 or pre-registered to vote for the first time pursuant to title nine of
30 article five of this chapter at least twenty-five days before a primary,
31 appeared at such primary electien, and indicated on the affidavit ballot
32 envelope the intent to enrolXrin such party, the affidavit ballot shall
33 be cast and canvassed if the voter is otherwise gqualified to vote in
34 such election.
35 (i) When the central bgard of canvassers determines that an affidavit
36 ballot is invalid due .£o a missing signature on the affidavit ballot
37 envelope, or because ‘che signature on the affidavit ballot envelope does
38 not correspond to the registration signature, such ballots shall be
39 subject to the cure procedure in subdivision three of this section.
40 j) At the meeting required pursuant to paragraph (a of subdivision
41 eight of this section, each candidate, political party, and independent
42 Dbody shall be entitled to object to the board of elections' determi-
43 nation that an affidavit ballot is inwvalid. Such ballots shall not be
44 counted absent an order of the court. In no event may a court order a
45 ballot that has been counted to be uncounted.
46 (k) The board of elections shall enter information into the ballot
47 tracking system, as defined in section 8-414 of this chapter, to allow a
48 voter who cast a ballot in an affidavit envelope to determine if the
49 wvote was counted.
50 8. Post—election review of invalid absentee, military and special
51 ballots. (a) Within four business days of the election, the board of
52 elections shall designate itself or such of its employees to act as a
53 central board of canvassers as provided in subdivision one of this
54 section and meet to review absentee, military and special ballots deter
55 mined to be invalid pursuant to paragraph (a) of subdivision two of this
56 section, ballot envelopes that were returned to the board as undelivera-
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1 ble, and ballot envelopes containing one or more curable defects that

2 have not been timely cured.

3 (b) At least five days prior to the time fixed for such meeting, the

4 board shall send notice by first class mail to each candidate, political

5 party, and independent body entitled to have had watchers present at the

6 polls in any election district in the board's jurisdiction. Such notice

7 shall state the time and place fixed by the board for such post—-election

8 review.

9 (c) Each such candidate, political party, and independent body shall
10 be entitled to appoint such number of watchers to attend upon each
11 central board of canvassers as the candidate, political party, or inde-
12 pendent body was entitled to appoint at the election in any election
13 district for which the central board of canvassers is designated to act.
14 (d) Upon assembling at the time and place fixed for such meeting, each
15 central board of canvassers shall review the ballot envelopes determined
16 to be invalid and set aside in the review required by subdivision two of
17 +this section, ballot envelopes that were returned as undeliverable, and
18 ballot envelopes containing one or more curable defects that have not
19 been timely cured.

20 (e) Each such candidate, political party, and independent body shall
21 be entitled to object to the board of elections! determination that a
22 ballot is invalid. Such ballots shall not be ccunted absent an order of
23 the court. In no event may a court order a ballot that has been counted
24 to be uncounted.

25 9. State board of elections; powers ' ‘and duties for canvassing of
26 absentee, military, special and affidavit ballots. The state board of
27 elections shall promulgate rules and regulations necessary for the
28 implementation of the provisions of this section. Such rules and regu-
29 lations shall include, but not be 'iimited to, provisions to (a) ensure
30 an efficient and fair review process that respects the privacy of the
31 wvoter, (b) ensure the security ef the central count scanners used before
32 election day, and (c) ensuxe that ballots cast as provided in this
33 section are canvassed and counted as if cast on election day.

34 § 2. Section 9-211 of thz election law, as amended by chapter 515 of
35 the laws of 2015, subdivision 1 as amended by chapter 5 of the laws of
36 2019, is amended to read as follows:

37 § 9-211. Audit of voter verifiable audit records. 1. Within fifteen
38 days after each general or special election, within thirteen days after
39 every primary election, and within seven days after every village
40 election conducted by the board of elections, the board of elections or
41 a bipartisan committee appointed by such board shall audit the voter
42 wverifiable audit records from three percent of voting machines or
43 systems within the jurisdiction of such board. Such audits may be
44 performed manually or via the use of any automated tool authorized for
45 such use by the state board of elections which is independent from the
46 voting system it is Dbeing wused to audit. Voting machines or systems
47 shall be selected for audit through a random, manual process. At least
48 five days prior to the time fixed for such selection process, the board
49 of elections shall send notice by first class mail to each candidate,
50 political party and independent body entitled to have had watchers pres-
51 ent at the polls in any election district in such board's jurisdiction.
52 Such notice shall state the time and place fixed for such random
53 selection process. The audit shall be conducted in the same manner, to
54 the extent applicable, as a canvass of paper ballots. Each candidate,
55 political party or independent body entitled to appoint watchers to
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1 attend at a polling place shall be entitled to appoint such number of
2 watchers to observe the audit.
3 2. Within three days of any election, the board of elections or a
4 Dbipartisan committee appointed by such board shall audit the central
5 count ballot scanners by auditing the ballots from three percent of
6 election districts that were tabulated by such scanners within the
7 Jjurisdiction of such board by that time. All provisions of this section
8 shall otherwise apply to such audit. To the extent additional ballots
9 are tabulated through central count ballot scanners after the initial
10 audit, three percent of election districts shall thereafter be audited
11l as to the additional ballots tabulated. The certification of the canvass
12 shall not await the completion of such additional audit; provided,
13 however, if upon the completion of such additional audit the criteria
14 are met for the results of the audit to replace the canvass then the
15 board of canvassers shall forthwith reconvene and adjust the canvass as
16 required.
17 3. The audit tallies for each wvoting machine or system shall be
18 compared to the tallies recorded by such voting machine or system, and a
19 report shall be made of such comparison which shall be filed in the
20 office of the state board of elections.
21 [3=] 4. The state board of elections shall, in saccordance with subdi-
22 wvision four of section 3-100 of this chapter, ( promulgate regulations
23 establishing a uniform statewide standard. to be used by boards of
24 elections to determine when a discrepancy between the audit tallies and
25 the voting machine or system tallies shall 'require a further voter veri-
26 fiable record audit of additional voting machines or systems or a
27 complete audit of all machines or systems within the jurisdiction of a
28 board of elections. Any board of elections shall be empowered to order
29 that any such audit shall be conducted whenever any such discrepancy
30 exists.
31 [4—-] 5. 1If a complete audit.shall be conducted, the results of such
32 audit shall be used by the canwassing board in making the statement of
33 canvass and determinations.of persons elected and propositions rejected
34 or approved. The results of-a partial voter verifiable record audit
35 shall not be used in lieuvof voting machine or system tallies.
36 [6=] 6. Notwithstanding subdivision four of this section, if a voting
37 machine or system is<found to have failed to record votes in a manner
38 indicating an operational failure, the board of canvassers shall use the
39 voter wverifiable audit records to determine the votes cast on such
40 machine or system, provided such records were not also impaired Dby the
41 operational failure of the voting machine or system.
42 § 3. Subdivision 5 of section 7-122 of the election law, as amended by
43 chapter 411 of the laws of 2019, is amended to read as follows:
44 5. There shall also be a place for two board of elections staff
45 members or inspectors of opposite political parties to indicate, by
46 placing their initials thereon, that they have checked and marked the
47 ~voter's poll record and a box labeled "BOE use only" for notations
48 required when the board of elections reviews affirmation ballot envel-
49 opes pursuant to section 9-209 of this chapter.
50 § 4. Subdivision 2-a of section 8-302 of the election law is renum-—
51 bered subdivision 2-b and a new subdivision 2-a is added to read as
52 follows:
53 2—a. If a voter's name appears in the ledger or computer generated
54 registration list with a notation indicating that the board of elections
55 has issued the voter an absentee, military or special ballot, such voter
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1 shall not be permitted to vote on a voting machine at an early voting
2 site or on election day but may vote by affidavit ballot.

3 § 5. Subdivisions 1, 4 and 5 of section 16-106 of the election law,
4 subdivision 1 as amended by chapter 659 of the laws of 1994, subdivision
5 5 as amended by chapter 359 of the laws of 1989, are amended to read as
6 follows:

7 1. The [easting—eor—eanvassing—oxr] post—-election refusal to cast: (a)
8 challenged ballots, blank ballots, or void [er—eanwvass] ballots; b
9 absentee, military, special [£edexal], or federal write-in [e=] ballots;
10 (c) emergency ballots; and (d) ballots voted in affidavit envelopes [b¥
11 - . . . _

12

13

14

15

16 ~ . . . ..

17 aepticsticns—feir o militamny—special federal—fademal peiltedn - omegen—
18 ! ] may be contested in a proceeding insti-
19 tuted in the supreme or county court, by any candidate or the chairman
20 of any party committee, and by any voter with respect to the refusal to
21 cast such voter's ballot, against the board of canvassers of the returns
22 from such district, if any, and otherwise against the board of inspec-—
23 tors of election of such district. If the court determines that the
24 person who cast such ballot was entitled £o vote at such election, it
25 shall order such ballot to be cast and canwvassed, including if the court
26 finds that ministerial error by the board . of elections or any of its
27 employees caused such ballot envelope not to be valid on its face.
28 4. The court shall ensure the stxict and uniform application of the
29 election law and shall not permit cx require the altering of the sched-
30 ule or procedures in section ~9-209 of this chapter but may direct a
31 recanvass or the correction of an error, or the performance of any duty
32 imposed by [+aw] this chapter on such a state, county, city, town or
33 wvillage board of inspectors,, or canvassers.
34 5. In the event procedural irregularities or other facts arising
35 during the election suggest a change or altering of the canvass sched-
36 ule, as provided for in section 9-209 of this chapter, may be warranted
37 a candidate may seek ‘an order for temporary or preliminary injunctive
38 relief or an impound order halting or altering the canvassing schedule
39 of absentee, military, special or affidavit ballots. Upon any such
40 application, the board or boards of elections have a right to be heard.
41 To obtain such relief, the petitioner must meet the criteria in article
42 sixty-three of the civil practice law and rules and show by clear and
43 convincing evidence, that, because of procedural irregularities or other
44 facts arising during the election, the petitioner will be irreparably
45 harmed absent such relief. For the purposes of this section, allegations
46 that opinion polls show that an election is close is insufficient to
47 show irreparable harm to a petitioner by clear and convincing evidence.
48 6. A proceeding under subdivisions one and three of this section must
49 Dbe instituted within twenty days and under subdivision two, within thir-
50 ty days after the election or alleged erroneous statement or determi-
51 nation was made, or the time when the board shall have acted in the
52 particulars as to which it 1is claimed to have failed to perform its
53 duty, except that such a proceeding with respect to a wvillage election
54 must be instituted within ten days after such election, statement,

determination or action.
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1 § 6. Subdivision 4 of section 17-126 of the election law is amended to
2 read as follows:
3 4. Before the closing of the polls, unfolds a ballot that a voter has
4 prepared for voting, except as provided in section 9-209 of +this chap-
5 ter, is guilty of a misdemeanor.
6 § 7. Subdivisions 18, 20 and 21 of section 17-130 of the election law
7 are amended to read as follows:
8 18. Not being lawfully authorized, makes or has in his possession a
9 key to a voting [maehing] machine which has been adopted and will be
10 wused in elections; or,
11 20. Intentionally opens [an—abseatee] a voter's ballot envelope or
12 examines the contents thereof after the receipt of the envelope by the
13 Dboard of elections and before the close of the polls at the election
14 except as provided in section 9-209 of this chapter; or,
15 21. [Witfuddy] Willfully disobeys any lawful command of the board of
16 inspectors, or any member thereof; or,
17 § 8. This act shall take effect January 1, 2022 and shall apply to
18 elections held on or after such date; provided, however, that paragraph
19 (h) of subdivision 7 of section 9-209 of the election law, as added by
20 section one of this act, shall take effect January 1, 2023.

908220-22
10/27/2022
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- This bill is not active in this session.

A07931 Summary:

BILL NO A07931

SAME AS SAME AS

SPONSOR Carroll

COSPNSR Simon, Jacobson, Lupardo
MLTSPNSR

Rpld & add §9-209, amd §§9-211, 7-122, 8-302, 16-106, 17-126 & 17-130, E1 L

Relates to the canvassing of absentee, military and special ballots and ballots cast in affidavit envelopes.
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BILL NUMBER: A7931

SPONSOR: Carroll

TITLE OF BILL:
An act to amend the election law, in relation to the canvassing of

absentee, military and special ballots and ballots cast in affidavit
envelopes; and to repeal certain provisions of such law related thereto

PURPOSE OR GENERAL IDEA OF BILL:

This bill amends the Election Law to change the process for canvassing
absentee, military, special and affidavit ballots in order to obtain the
results of an election in a more expedited manner and to assure that
every valid vote by a qualified voter is counted. It also amends various
other sections of the Election Law to conform to the new canvassing
process.

SUMMARY OF SPECIFIC PROVISIONS:

Section one repeals section 9-209 of the election law and replaces it
with a new section 9-209. This section sets forth specific processes for
the canvassing of absentee, special, military and affidavit ballots.
These processes include the timeframe during which ballots shall be
reviewed and the way in which they shall be reviewed. When ballots (not
including affidavit ballots) are received, they will be reviewed within
4 days and will be assigned to 1 of 3 statutorily defined categories:
valid, defective but curable, and invalid. If the ballot is deemed
valid, the ballot is processed by opening the envelope, unfolding the
ballot and stacking the ballot face down in a secure box or envelope.
The statute specifically defines what type of defect does not need to (e
cured for the ballot to be valid.If the commissioners or their desijgnies
"split" on the question of validity, a presumption of validity applies
in favor of the voter and the ballot is processed for canvassing:. Valid
ballots will be scanned on the day before the first day of_early voting
and again on the last day of early voting. Results will e tabulated
beginning at 8:00 p.m. on election night. If the balint has a defect
that is curable, as defined in the statute, the voteir: gets notice and a
chance to cure the defect. If the ballot is invalid, as defined in the
statute, the ballot is set aside for post-election review by the board
and the candidates. The post-election reviews of ballots shall occur
within four business days of the election.

Post-election review and canvassing of affidavit ballots shall also
occur within four business days of the election and the statute makes
clear when affidavit ballots should be counted despite minor technical
defects on the affidavit ballot envelope. The board would canvass the
valid affidavit ballots. It would also give an affidavit ballot voter an
opportunity to cure any question regarding the voter's signature on the
envelope. Voters will be able to verify whether their affidavit ballot
was counted with the tracking system established for absentee, military
and special ballots. Within 4 days of the election, the board would
meet to review all invalid absentee, military, special and affidavit
ballots with the candidates, who would then have the option of seeking a
court order directing the opening of additional ballots. In such a
proceeding, the court would be unable to change the process outlined in
the new statute and may only change the schedule if a candidate shows by
clear and convincing evidence that because of procedural irregularities

or other facts he or she will be irreparably harmed absent such relief.
No ballot already counted could be uncounted by a court.

Section two amends Election Law § 9-211 to require that a central count
ballot scanner be audited with ballots from 3 percent of election
districts within 3 days of the election and that a similar supplemental
audit be done of all ballots received after the initial audit.
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Section three amends Election Law § 7-122 to require a box labeled "BOE

use only" on affirmation ballot envelopes for use in the review of
ballot envelopes pursuant to section 9-209.

Section four amends Election Law § 8-302 to provide that if a voter's
name appears on the registration list with a notation indicating the
voter has already voted by an absentee, military or special ballot, the
voter may not vote on a voting machine but may vote by affidavit ballot.

Section five amends Election Law § 16-106 to authorize a challenge to
the board of election's refusal to cast a ballot in the supreme or coun-
ty court and to prohibit such court from changing the process or sched-
ule contained in Election Law § 9-209.

Section six amends Election Law § 17-126 to create an exception to a
potential misdemeanor charge for unfolding a ballot before the closing
of the polls when processing a ballot pursuant to Election Law § 9-209.

Section seven amends Election Law § 17-130 to create an exception to a
potential misdemeanor charge for unfolding a ballot before the closing
of the polls when processing a ballot pursuant to Election Law § 9-209.

Section eight is the effective date.

JUSTIFICATION:

During the 2020 election, when vastly more absentee ballots were used by
voters because of the COVID-19 pandemic, the election results were
significantly delayed in many races due to the current canvassing proc-
ess and schedule. The law passed last year will once again allow voters
to cite COVID-19 as a reason to use an absentee ballot in this year's
election.

The purpose of the bill is to speed up the counting of absentee, mili-
tary, special and affidavit ballots to prevent the long delay in
election results that occurred in the 2020 election and to obtain
election results earlier than the current law requires. To do sos tlie
bill would require the boards of elections to review absentee,.military
and special ballots on a rolling basis as they are received-prior to,
during and after the election.

In order to promote quicker election results, the enacted law would also
require all central count ballot scanners to be audited within 3 days of
the election and it would prohibit a court from changing the process for
canvassing ballots, a common occurrence duriiig litigation that delays
election results. Any scheduling changes would require a clear and
convincing showing by a candidate.

A second purpose of the bill is to remove the minor technical mistakes
that voters make, which currently can render ballots invalid, so that
every qualified voter's ballot is counted. It does so by defining, in
statute, what renders a bill invalid, defective but curable, or valid
and not needing a cure. If the board of elections commissioners or their
designees "split" on the question of validity, a presumption of validity
applies in favor of the voter and the ballot is processed for canvass-
ing.

This bill continues the extensive reform of the election law that has
occurred over the last two years to make a more liberalized use of
absentee ballots by voters feasible in the future without unduly delay-
ing election results. This goal is especially timely since the legisla-
ture has passed, for the second time, a constitutional amendment to
allow "no excuse" absentee ballots to be used in New York. That issue
will now appear on the 2021 ballot and, if the voters approve of such a
change in November, New York may see a permanent and significant expan-
sion of absentee ballot voting.

PRIOR LEGISLATIVE HISTORY:

This is new legislation.
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FISCAL IMPLICATIONS:

The new canvassing procedure is not expected to add any additional cost.

EFFECTIVE DATE:

This act shall take effect January 1, 2022 and shall apply to elections
held on or after such date; provided however, that paragraph (h) of
subdivision 7 of section 9-209 shall take effect January 1, 2023.
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SUPREME COURTOF THE STATEOF NEW YORK

COUNTY OF SARATOGA
X
In the matter of
RICH AMEDURE, o » B
ROBERT SMULLEN, WILLIAM FITZPATRICK, rz{’- f"’% =
NICK LANGWORTHY, ond T 0m
THENEW YORK STATE REPUBLICAN PARTY, S = —
GERARD KASSAR, GRo o
THENEW YORK STATE CONSERVATIVE PARTY, > 5SS
CARLZIELMAN, . =
THE SARATOGA COUNTY REPUBLICANPARTY,
RALPHM. MOHR, AND ERIK HAIGHT,
Petitioners/Plaintiffs,

-against- FIRST AMENDED
STATE OF NEW YORK, BOARD OF VERIFIED PETITION/
ELECTIONS OF THE STATE OF NEW YORK, COMPLAINT
GOVERNOR OF THE STATEOF NEW YORK, g

Toek Mo, 2022214

SENATE OF THE STATE OF NEW YORK
MAJORITY LEADER AND PRESIDENTPRO
TEMPORE OF THE SENATEOF THE STATE
OF NEW YORK, MINORITY LEADER OF THE
SENATE OF THE STATE OF NEW YORK,
ASSEMBLY OF THE STATE, OF NEW YORK,
MAJORITY LEADER OF THE ASSEMBLY
OF THE STATE OF NEW YORK,
MINORITY LEADER OF THE ASSEMBLY
OF THE STATE OF NEW YORK;
SPEAKER OF THE ASSEMBLY OF
THE STATE OF NEW YORK,

Respondents/ Defendants.

X

TO THE SUPREME COURT OF THE STATE OFNEW YORK
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PETITIONERS / PLAINTIFFS, as captioned hereinabove, do hereby complain of

the above captioned Respondents’ / Defendants’ Petition this Court and state as

follows:

NATURE OF THE CASE

1. This is a hybrid proceeding brought pursuant to Article 16 of the

Election Law and a declaratory judgment action brought pursuant to

New York Civil Practice Law and Rules (“CFLR”) 3001.

. Plaintiffs in the declaratory judgment ac¢tion seek a determination and

order declaring that Chapter 763 f the New York Laws of 2021
A.7931 /S 1027-A (hereinafier “the Statute”, “the Chapter” or
“Chapter 763”) passed by both the Senate and Assembly of New
York, and then signed into law by the Governor, amending Section 9
— 209 and other related sections of the Election Law to accelerate the
canvass of absentee and other paper ballots, is in conflict with other
statutes and is violative of the New York State Constitution as is set

forth herein.

. The Statute violates the Constitution of the State of New York

(“Constitution”) and interferes with the constitutionally protected

rights of citizens, electors, candidates, and political parties to engage

2 of 53
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in the political process as prescribed by the Constitution. Accordingly,
Plaintiffs seek a judgment declaring the Statute unconstitutional on its
face and as applied on the basis that:

(1) in enacting the Statute, the Legislature exceeded the authority
granted to it by Article II, § 2 of the Constitution; (2) the Statute is
inconsistent with and in direct conflict with the Constitution and other
applicable statutes, such that it cannot be enforced without a violation
thereof; (3) the Statute impermissibly interferes with Plaintiff’s /
Petitioner’s rights to free speech and Frce Association as guaranteed
by the New York State Constitution; (4) the Statute impermissibly
opens the election process t6 the counting of invalid and improper
votes, including frauduient votes; (5) the Statute is unconstitutionally
vague.

4. Plaintiffs in the declaratory judgment action further seek a
determination and order declaring that Chapter 2 of the New York
Laws of 2022 — authorizing absentee voting on the basis of fear of
Covid - is violative of the New York State Constitution as is set forth

herein.
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5. Plaintiffs — Petitioners also seek, as set forth hereinafter, declaratory
judgment declaring unconstitutional Chapter 2, new York laws of
2022.

6. Plaintiffs — Petitioners also seek injunctive relief as to certain absentee
ballot applications which have the reason for said absentee application
pre-completed without regard to the facts actually underlying the
application.

7. Finally, Plaintiffs — Petitioners seek a preliminary injunction as
against the Defendant — Respondents exnjoining the enforcement of the
unconstitutional provisions of New York State Chapter laws

challenged herein.

THE PARTIES
8. Plaintiff — Petitioner New York State Republican Party is an
unincorporated association and a political party organized under the
provisions of the Election Law. Its principal office is located at 315
State Street, Albany, New York 12210.
9. Plaintiff - Petitioner Nick Langworthy is Chairman and a member of

the State Republican Party. He is a resident, elector, and taxpayer of
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Niagara County and New York State. He resides in Niagara County,
New York.

10.Plaintiff — Petitioner New York State Conservative Party is an
unincorporated association and a political party organized under the
prov. Its principal office is located at 486 78th Street, Brooklyn, New
York 11209.

11.Plaintiff — Petitioner Gerard Kassar is Chairman and a member of the
State Conservative Party. He is a resident, elector, and taxpayer of
Kings County and New York State. Plaintiff Kassar resides in Kings
County (Brooklyn), New York.

12. Plaintiff — Petitioner Carl Zielman, is Chairman of the Saratoga
Republican Party and a member of the State Republican Party. He is a
resident, elector, and taxpayer of Saratoga County and New York
State. Plaintiff Zielman resides in Saratoga County, New York.

13.Plaintiff - Petitioner Saratoga Republican Commiittee is a political
party committee and unincorporated association organized under the
provisions of the Election Law to represent the party in the County of
Saratoga.

14.Plaintiff — Petitioner Ralph M. Mohr, is a commissioner of Elections

serving on the Erie County Board of Elections.
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15. Plaintiff — Petitioner Erik Haight, is a commissioner of Elections
serving on the Dutchess County Board of Elections.

16.Plaintiff — Petitioner Robert Smullen is a Member of the New York
State Assembly, and a resident, elector, and taxpayer of Fulton County
and New York State. He resides in Fulton County, New York. He is
also a candidate for re-election to the New York State Assembly.

17.Plaintiff — Petitioner Rich Amedure is a candidate for New York State
Senate, he is a resident, elector, and taxpayer of Albany County and
New York State. He resides in Albany County, New York.

18.Plaintiff - Petitioner, William Fitzpatrick is a resident, elector, and
taxpayer of Erie County aid New York State. He resides in Erie
County, New York and received the mass mailed pre-completed
application for'an absentee ballot complained of herein.

19. Defendant — Respondent State of New York, by the Attorney
General, is the body bound by the Constitution, including but not
limited to the Governor, Senate, Assembly, and Board.

20. Defendant — Respondent New York State Board of Elections is a
bipartisan body of the State vested with the power to oversee and
manage the administration and enforcement of all laws relating to

elections in the State.
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21. In addition to its regulatory and enforcement responsibilities; the
Defendant - Respondent Board is charged with the administration and
supervision of the election process and the preservation of citizens’
confidence in the democratic process and election integrity.

22. Defendant-Respondent Board of Elections supervises the election
proceés in each of the fifty-seven counties of the State and the five
counties of the City of New York.

23. Defendant — Respondent Governor, Kathy Hochul, is head of the
executive branch of the government of the State of New York. The
Governor's powers and duties are expressly set forth in the
Constitution. The Governor approved the Statute by signing same into
law and is ultimately. responsible for the enforcement of the laws of
the State of New York.

24. Defendant — Respondent Senate is the upper house of the New York
State Legislature empowered under the Constitution to represent the
will of the people of the State by drafting and approving changes to
the laws of the State. The Senate adopted the Statute challenged

herein.
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25. Defendant — Respondent Majority Leader and President Pro Tempore
of the Senate, Andrea Stewart Cousins, is an officer and leader of the
Senate. She is elected by the majority party members of the Senate.

26. Defendant — Respondent Minority Leader of the Senate, Robert Ortt
is an officer and leader of the Senate. He is elected by the minority
party members of the Senate.

27. Defendant — Respondent Assembly is the lower house of the
Legislature empowered under the Constituticn to represent the will of
the people of the State by drafting and aépproving changes to
the laws of the State. The Assembly adopted the Statute challenged
herein.

28. Defendant — Respondent Speaker of the Assembly, Carl Heastie, is an
officer and leader of the Assembly. He is elected by the majority party
members of the Assembly.

29.Defendant-Respondent Minority Leader of the Assembly, William
Barclay is an officer and leader of the Assembly. He is elected by the

minority party members of the Assembly.
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JURISDICTION AND VENUE

30. This Court has jurisdiction over the parties and the substantive issues
and claims set forth in this action pursuant to Article 3 of the New
York Civil Practice Law and Rules (“CPLR”).

31. The within declaratory judgment action is brought pursuant to CPLR
§ 3001.

32. An actual justiciable controversy exists among Plaintiffs and
Defendants within the meaning of CPLR § 3001.

33. Pursuant to CPLR § 503, venue of this'action is proper in the County
of Saratoga, State of New York.

34. Plaintiff — Petitioner Zeilman is a resident of Saratoga County, he and
the Saratoga Republican Party hereby designate Saratoga County as
venue for these proceedings.

35. Plaintiffs — Petitioners are all voters whose rights are adversely
affected by the provisions of law put in place by Chapter 763 of the
Laws of 2021.

36. Plaintiffs— Petitioners who are Political Party Committee Chairmen
and the party committees they represent will and intend to have poll

watchers appointed for the canvass of ballots in the 2022 General
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Election, and are adversely affected by the provisions of law put in
place by Chapter 763 of the Laws of 2021.

37. Plaintiffs — Petitioners who are candidates for public office will and
intend to have poll watchers appointed for the canvass of ballots in the
2022 General Election, and are adversely affected by the provisions of
law put in place by Chapter 763 of the Laws of 2021.

38. Plaintiffs — Petitioners who are Elections Commissioners will not be
able to perform their statutory duties and are adversely affected by the

provisions of law put in place by Chapter 763 of the Laws of 2021.

BACKGROUND — CONSTITUTIONAL PROVISIONS
REGARDING ABSENTEE VOTING & EXTENT OF THIS CHALLENGE

39. While the right to vote is guaranteed by the United States and New
York State Constitutions; there is no Constitutionally guaranteed right
to vote by absentee ballot. The Constitution, in Article II, § 2
provides that:

The legislature may, by general law, provide a manner in which,
and the time and place at which, qualified voters who, on the
occurrence of any election, may be absent from the county of
their residence or, if residents of the city of New York, from the
city, and qualified voters who, on the occurrence of any election, may
be unable to appear personally at the polling place because of
illness or physical disability, may vote and for the return and
canvass of their votes. [NY Const. Art. I, § 2 (emphasis added).]

10
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40. Thus, the Legislature is authorized to enact a general law to allow
certain persons, in particular circumstances, consistent with Article II,
§ 2 of the Constitution, to vote by absentee ballot.

41. The Constitution expressly identifies the categories of persons
qualified to vote by absentee ballot. Pursuant to Article II, § 2 of the
Constitution, only persons who are “absent from the county of their
residence” on Election Day or who are unable to appear at a polling
place due to “illness or physical disability” are entitled to cast an
absentee ballot.

42.Article II, § 2 of the Constitution authorizes the Legislature to enact
laws only as to “the manner in which, and the time and place at
which” such qualified persons may vote by absentee ballot. NY Const.
Art. IT § 2 (exaphasis added).

43. Thus, with respect to absentee voting, the Constitution determines the

2 <

“who” and the Legislature determines the “how,” “when,” and
“where.”.

44, Petitioners — Plaintiffs make their claims under the New York State
Constitution and the Laws of the State of New York. Any claims

based upon the United States Constitution or Federal law are

11
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expressly reserved for a Federal forum, see England v. Louisiana State

board of Medical Examiners, 375 U.S. 411 (1964).

45 Petitioners — Plaintiffs’ challenge herein is to the entirety of the
Chapters specified. The subject Chapter Laws of New York State do
not carry a “severability clause” and, therefore, are void in their

entirety upon a finding of unconstitutionality by this Court.

FIRST CAUSE OF ACTION — CHAPTER 763 UNCONSTITUTIONALLY
IMPAIRS THE RIGHTS OF VOTERS
46. The license granted to the Legislature to regulate the “how, when and
where” of absentee voting must not, however, contravene the
Constitutional rights of the voters, candidates, and political parties.
47. Moreover, the Legislature is NOT empowered by New York State
Const. Art. IT § 2 to protect illegal conduct, abridge due process,
deprive the Judiciary of the ability to perform its duties, or to provide
for ballots of persons who are not qualified to vote to be included in

the votes that determine who our elected officials will be.

12

12 of 53



(FILED: BSARANUGEOUNUNTELEREREKO0ID7020202056030BMPM INNBEXNNO.908220123
MNYSCEF DOC. NO. 8 RECEIVED NYSCEF: 10/028/2022

RELEVANT PROVISIONS OF THE ELECTION LAW

48. In addition to seeking declaratory judgment, Plaintiffs — Petitioners
seek relief under the provisions of Article 16 Election law, and related
sections of such law as are hereinafter referenced and relied upon.

49 Pursuant to Article II, § 2 of the Constitution, the Legislature enacted
Article Eight of the Election Law (a general law) to, infer alia, erect a
system for absentee voting.

50. Article Eight, Title Four of the Election Law {a general law) provides
for absentee voting.

51. Article Eight, Title Five of the Election Law (a general law) provides
for challenging voters.

52. Article Nine of the Election Law (a general law) provides for
canvassing procedures.

53. The challenged Chapter of New York Laws (Ch. 763, Laws of 2021)
materially interferes with the Plaintiffs’ — Petitioners’ rights under the
Constitution and statutes of this State as hereinafter set forth.

54. Under the provisions of Chapter 763, New York Laws of 2021 ifa
voter's name appears in the poll book or computer-generated
registration list with a notation indicating that the Board of Elections

has issued the voter an absentee, military or special ballot, such voter
13
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shall NOT be permitted to vote on a voting machine at an early voting
site or on Election Day but may only vote by affidavit ballot which
will be invalidated where the Board has canvassed the absentee ballot
prior to Election Day.

55. This deprives the voter of the right to change his / her mind on the
day of election, which right was preserved by prior law that required
an absentee ballot to be set aside and NOT canvassed if the voter
appears at the polls and votes in person.

56. In fact, the new law challenged herein misleads the voter by
permitting him / her to cast a provisional (affidavit) ballot on the days
the polls are opened. Where the Board of Elections has received an
application in the voter’s name (authentic or fraudulent) and issued
and canvassed 2 ballot (genuine or falsified) the Chapter requires the
provisional ballot to be discarded.

57. It is respectfully submitted that Chapter 763 not only protects
fraudulent votes over genuine ballots; but interferes with the voters’
ability to exercise their rights of Free Speech and Free Association as
guaranteed by the New York State Constitution under the provisions
of Article I, §§ 8 & 9 by, inter alia, not allowing for them to change

their mind on the days of the election.
14
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58. The Chapter challenged herein actually promotes the canvassing of
votes cast in contravention of the Law and the Constitution —
including fraudulent and falsified ballots and ballots cast from those
not qualified to vote, and even votes from persons who have died
prior to the day of election.

59. The perpetrator of fraud is assured, under the provisions of this new
law, from having the ballots illegally harvested and subject to review
and invalidation by the Board of Elections.

60. Any person or persons choosing to affect the results of any election
has an invitation - Chapter 763, Laws of 2021 — to illicitly affect the
election process by flooding the ballot boxes with illegal absentee
ballots which will be counted before Election Day (every four days).

61. Upon informaticn and belief, based upon reports from local Boards of
Elections, as applied in the recent primary elections, the provisions of
Chapter 763, Laws of 2021, have resulted in instances where persons
who were not true citizens of the State of New York and even dead
persons had their votes canvassed and included with the votes of
legitimate citizens who were qualified to vote and actually alive on

the date of the Primary Election.

15
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62. The voters of this state are entitled to nothing less than to have their
votes protected against vote dilution.

63. The voters of this state have the right to be able to change their
mind(s) as to who they will vote for up to and including the day of
election. Further, they should not be misled as to their ability to make
a choice on any of the days set aside for balloting by being issued a
provisional (affidavit) ballot that will certainly be discarded and
declared to be invalid, while the ballot which does not reflect their
will is caﬁvassed.

64. This impermissibly impinges upon the Constitutional Rights of Free
Speech and Free Associatiozi.

65. Accordingly, this Couirt must declare Chapter 763 to be
unconstitutional 2nd enjoin its enforcement by Respondent —

Defendants.
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SECOND CAUSE OF ACTION — CHAPTER 763 UNCONSTITUTIONALLY
IMPAIRS THE RIGHTS OF CANDIDATES AND POLITICAL PARTIES

66. Each and every allegation contained in the preceding paragraphs is
hereby repeated and re-alleged as if fully set forth herein.

67. It is beyond dispute that the early canvassing provided for by Chapter
763, Laws of 2021, also categorically squelches any administrative
proceedings challenging illegal, improper, or fraudulent votes (and
votes by the dead and non-citizens).

68. The New York State Constitution estabiishes the right to due process
of law and equal protection under these laws. It states, “No person
shall be deprived of life, libeity or property without due process of
law” Constitution, Ariicle 1, § 6. Further, “No person shall be denied
the equal protection of the laws of this state or any subdivision
thereof. No person shall be denied the equal protection of the laws of
this state or any subdivision thereof”’ Constitution, Article I, § 11.

69. The right to due process applies to administrative proceedings.

70. This right attaches to the proceedings conducted by a Board of
Elections. That includes administrative proceedings relating to the

canvass of ballots under the provisions of Chapter 763, Laws of 2021.
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71. The essence of the right to due process in the administrative setting is
two pronged. There must be: 1. adequate notice, and 2. an adequate
opportunity to be heard.

72. Plaintiff — Petitioners are entitled by law to have watchers participate
in the administrative proceedings of the Boards of Elections by law,
see Election Law § 8 — 500.

73. By purporting to preclude any objections to ballots Chapter 763,
Laws of 2021 deprives Plaintiffs — Petitioners of due process of law.

74. This is because the Plaintiffs — Petitioners are entitled to watchers,
however, those representatives, b); this new law, are deprived of the
right to be heard, and the administrative agency has been prohibited
from acting on a watcker’s objections to invalidate a ballot that is
actually improper or illegal.

75. Also, the public policy of this state gives Plaintiffs — Petitioners the
right to have ONLY A LIST OF ABSENTEE VOTERS BEFORE the
day of election, see Election Law § 8-402, as cited in Jacobs v.
Biamonte, 15 Misc.3d 223, affd, 38 A.D.3d 777 (2™ Dept., 2007).

76. The implication of Jacobs, supra, is that the applications and other
relevant data are made available only after the election when there is a

close race and a contested canvass proceeding at the Board of
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Elections, and / or a post-election contest pursuant to Article 16
Election Law.

77. Chapter 763, Laws of 2021, requires the Board of Elections to
canvass ballots not less than ten times during the forty days prior to
Election Day. It does not allow for the party chairs, candidates, or any
other citizen to obtain the records that would allow for meaningful
participation in the canvass process.

78.This Chapter further circumscribes the commencement of a pre-
election impoundment under §16 — 112 Election Law to preserve
ballots and election data in conteraplation of a future contest. (Such
orders are commonly brought where the race is expected to be close;
and are often brought *with the consent of the party committees and
candidates.)

79. These impermissible restrictions deprive Plaintiffs — Petitioners of
their due process rights, and access to the Courts.

80. Accordingly, Chapter 763 of the Laws of 2021 must be declared to be
unconstitutional as depriving Plaintiffs — Petitioners of the right to

Due Process of Law as specified by the New York State Constitution.
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THIRD CAUSE OF ACTION — CHAPTER 763 UNCONSTITUTIONALLY
IMPAIRS THE RIGHTS OF COMMISSIONERS OF ELECTIONS AND
PREVENTS THEM FROM PERFORMING THEIR DUTIES

81. Each and every allegation contained in the preceding paragraphs is
hereby repeated and re-alleged as if fully set forth herein.

82. It is respectfully submitted that a Commissioner of Elections
participating in administrative procedures to canvass ballots has a
duty under the Law to entertain and rule on objections from poll
watchers legally present at the canvass of ballots.

83. In fact, each Commissioner of Elections has taken an oath to enforce
the terms of the Constitution and the statute.

84.The Chapter of Law that is the subject of these proceedings precludes
any Commissioner of Elections from ruling on a poll watcher’s
objection so-as to result in the invalidation of any ballot.

85. This effectively prohibits Elections Commissioners from performing
their duties.

86. Additionally, it prohibits Elections Commissioners from exercising
their rights of free peech (making a ruling) and free association
(determining to associate him / herself with the arguments advanced

by the poll watcher / objector) in contravention of the State

Constitution.
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87. The “early canvassing” provisions of Chapter 763, Laws of 2021,
effectively pre{/ents the Board of Elections and its Commissioners
from preforming their duties to investigate the validity of applications
and ballots issued thereon.

88. Accordingly, this Court should declare the subject statute to be

unconstitutional.

FOURTH CAUSE OF ACTION — THE STATUTE IMPERMISSABLY
COMPROMISES VOTERS’ RIGHTS TO HAVE A SECRET BALLOT
89. Each and every allegation contained in the preceding paragraphs is
hereby repeated and re-alleged as if fully set forth herein.
90. It is the personal experience of Counsel that where the number of
ballots in a particuiar Election District is so small that there are only a
few or even ene or two ballots to be counted that the secrecy of the
ballot guaranteed by Article II, § 7 of the New York State
Constitution is compromised.
91. Here the compromise of the secrecy of voters’ ballots occurs on two
levels due to Chapter 736, Laws of 2021.
92. First, the drive to have pre-election canvassing occurring every four
days before the day of election assures that the number of times that

the voters’ secret ballots will be compromised will rise exponentially.
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93. This compromise of a fundamental right of the individual voters
guaranteed by the Constitution is intolerable.

94. In this highly polarized political environment, the voters will be
subject to threat, pressure, and ridicule from political operatives who
will use their knowledge of the canvassing process to get voters to
cast the ballots as they desire.

95. Concomitantly, voters who do not cast their votes as desired by
political operatives will leave them vulnerable to retaliation.

96. This is exactly why we hold the secret ballot sacrosanct. It
demonstrates a clear case of the Legislature sacrificing constitutional
rights to achieve political ens.

97. Secondly, the new Statute requires the Boards of Elections to conduct
a running, but “secret” canvass of the votes, see § 9 —209 (6).

98. This provision is not only unworkable, but completely unrealistic.
Poll watchers are entitled to see the face of each ballot when it is
canvassed (but now are prohibited from objecting to ballots that do
not conform to the law).

99. Nothing can stop poll watchers (or election personnel present at the
canvass) from keeping a tally of the votes (or identifying particular

voters’ ballots).
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100. We note here that where the voters engage in writing in their
votes (as was recently the case in the election for the office of mayor
of the City of Buffalo) voting machines used to scan the ballots will
segregate any ballot with a “write in vote”. Further compromising the
right of the voters to a secret ballot.

101. Further, many of the election workers are party committee
members or volunteers for candidates’ campaigns.

102. This state has party officers, including committee chairs, and
party committee members, serving as cernmissioners, deputy
commissioners and other election ‘officers.

103. Accordingly, this bill contemplates the absolute absurdity of a
person keeping the canvass results a secret from him or herself.

104. The inescapable conclusion here is that the sieve designed by
the Legislature compromises the Constitutional right to a secret ballot
in several ways.

105. The compromise of Constitutional Rights and absurdities
created by this Chapter would be completely avoided by this Court
declaring the new law unconstitutional and leaving the post-election

canvass until the election is over.
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106. This Court should declare the subject statute to be
unconstitutional for compromising the voters rights to a secret ballot

pursuant to Article I, §11 of the New York State Constitution.

FIFTH CAUSE OF ACTION — THE CHALLENGED STATUTE
UNCONSTITUTIONALLY REMOVES THE POWER OF JUDICIAL
OVERSIGHT OVER ADMINISTRATIVE PROCEEDINGS
107. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-al'eged as if fully set forth
herein.
108. The Constitution establishes the Judiciary as an independent
co-equal branch of government.
109. Article V¥, §7 of the New York State Constitution gives the
Supreme Court jurisdiction over all questions of law emanating from
the Election Law.
110. It is fair to say that the Courts of our state have authority to
review the determinations made by administrative agencies in our

state, see generally, Judicial Review of Administrative Action in New

York: An Overview and Survey, St. John’s Law Review, Vol. 52 No.3

(1978), Gabrielli & Nonna.

24

24 of 53



(FILED: SARANUGEOUNUNTELEREREKO0IQ07020202056030BMPM INNBEXNNO.908220123
_NYSCEF DOC. NO. 8 RECEIVED NYSCEF: 10/028/2022

111. Here, in addition to the general provisions of Article 78 CPLR,
we have the Election Law which provides that, “The supreme court is
vested with jurisdiction to summarily determine any question of law
or fact arising as to any subject set forth in this article, which shall be
construed liberally”, see Election Law § 16 — 101(1).

112. It is only logical to conclude that the administrative process of
ballot review is subject to Court review.

113. Under the Election Law the Courts have declared:

“The Court's role in this proceeding is to preserve the integrity of the
electoral system by ensuring that the laws governing elections are
strictly and uniformly applied” ). This means ensuring that every
single valid vote — and only every single valid vote — is counted.
Accordingly, all rulings in this Decision and Order are based upon
either existing appellate authority or the plain language of the
governing statutes and regulations, and each ruling is applied equally
to all similarly situated ballots. Previously, this Court exercised its
statutory authority and ordered the Boards of Elections to carry out
their “dut[ies} imposed by law” by canvassing all ballots in
accordance with the provisions of Election Law § 9-209 Election Law
§ 16-106[4]). Now, in determining the validity of the properly
canvassed ballots, only ballots that were challenged during the
canvasses, and only the objections made by the candidates at those
canvasses, are considered Gross, 3 N.Y.3d 251; Benson v. Prusinski,
151 A.D.3d 1441, 1444, S8 N.Y.S.3d 685 [3d Dept. 2017])”, Tenney
v. Oswego County Board of Elections, 71 Misc.3d 400 (Sup. Ct.,
Oswego Co., 2021).

114. Provisions for Judicial proceedings under the Election Law are

set forth in Article 16 of the Election Law.
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115. The former provisions of §9-209 of the Election Law stated,
“If the board cannot agree as to the validity ofthe ballot it shall set the
ballot aside, un-opened, for a period of three days at which time the
ballot envelope shall be opened and the vote counted unless other-
wise directed by an order of the court™.

116. The provisions of Article Nine were seamlessly linked to the
provisions of§16 — 112, which states:

“Proceedings for examination or preservation of ballots. The
supreme court, by a justice within the judiciai district, or the county
court, by a county judge within his county, may direct the
examination by any candidate or his agent of any ballot or voting
machine upon which his name appeared, and the preservationofany
ballots in view of a prospective contest, upon such conditions as may
be proper”.

117. The actual review of ballots and materials which are preserved
is addressed in §16— 102 Election Law. The statute provides:

“The castingor canvassing or refusal to cast challenged ballots, blank
ballots, void or canvass absentee, military, special federal, federal
write-in or emergency ballots and ballots voted in affidavit envelopes
by persons whose registration poll records werenot in the ledger or
whosenames were not on the computer generated registration list on
theday of election or voters in inactive status, voters who movedto a
new address in the city or county or after they registered or voters
who claimed to be enrolled in a party other than that shown on their
registration poll record or on the computer generated registration list
and the original applications for a military, special federal, federal
write-in, emergency or absentee voter’s ballot may be contested in a
proceeding instituted in the supreme or county court, by any candidate
or the chairman of any party committee, and by any voter with respect
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to the refusal to cast such voter’s ballot, against the board of
canvassers of thereturns from such district, if any, and otherwise
against the board of inspectors of election of such district. If the court
determines that the person who cast such ballot was entitled to vote at
such election, it shall order such ballot to be cast and canvassed if the
court finds that ministerial error by the board of elections or any of its
employees caused such ballotenvelopenot to be valid on its face.

2. Thecanvass of returns by the state, or county, city, town or village
board of canvassers may be contested, in a proceeding instituted in the
supreme court by any voter, excepta proceeding on account ofthe
failure of the state board of canvassersto act uponnew returns ofa
board of canvassers ofany county made pursuantto the order ofa
court or justice, which may be instituted only by a candidate
aggrieved or a voter in the county.” Election Law §16 - 102.

118. By enactment of Chapter 763, Laws 0£202 1 the Legislature has
completely abridged any person--be it a candidate, party chair, election
commissioner or voter fropi contesting a determination by the Board of
Elections to canvass an illegal or improper ballot.

119. Moreover,a partisansplit on the validity ofa ballot is not
accompanied by a three-day preservation ofthe questioned ballot for
judicial review. Rather, the Supreme Courtis divested of jurisdiction as
now the ballot envelope is to be immediately burst and the ballot
intermingled with all others for canvassing.

120. The offending statute enables a single member of the bipartisan
Board of Elections to control the outcome ofthe canvass and prevent a
determination to not canvass any ballot which is improper or illegal by
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“splitting” in the vote from his / her counterpart. In all such cases this
statute compels the canvassing of the ballot without regard to the merits,

and further the Statute precludes any Court review.

121. This precludes any meaningful proceeding to determine the
validity ofthe ballot.
122. The Legislaturehas, in contravention ofthe Constitution and

statute, prohibited the Courts from performing their duty by the statute’s
dictate “In no event may a court order a ballot that has been counted
to be uncounted” see §9 — 209 Election Law at sub sections (7)(j) and
(8)(e)-

123. Thus, should the Supreie Court, or the Appellate Courts
determine thata voter was niot entitled to vote at the subject election, or
that the ballot in question was fraudulent, the Legislature has actually
reached into the courtroom and stopped the Judiciary from doing its
appointed job underthe terms ofthe Constitution.

124. Accordingly, the Statute must be declared unconstitutional as it
violates the terms ofthe Constitution which empower the Judiciary to

review administrative determinations.

SIXTH CAUSE OF ACTION -~ THE CHALLENGED STATUTE
UNCONSTITUTIONALLY VIOLATES THE DOCTRINE OF SEPARATION
OF POWERS.
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125. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-alleged as if fully set forth herein.
126. The Constitution establishes the Judiciary as an independent
co-equal branch ofgovernment.

127. Here, Chapter 763, Laws 02021 actually and effectively pre-
determines the validity of any of the various ballots which may be
contested pursuant to the provisions 0of§16 — 112 Election Law.

128. The Legislature has clearly usurped therole of the Judiciary in
enactingthis new statute.

129. This is an overreach by theI.egislature which is a flagrant
violation ofthe Doctrine of Separation of Powers.

130. Accordingly, this Court must declare the challenged statute to
be unconstitutional fci its violation of the Separation of Powers Doctrine

and a legislativeact in excess of the powers allowed to.the Legislature.

SEVENTHCAUSE OF ACTION -~ THE CHALLENGED STATUTE
UNCONSTITUTIONALLY CURTAILS THE ABILITY OF THE PLAINTIFFS —
PETITIONERS TO EXERCISE THEIR RIGHTS UNDER THE ELECTION

LAW

131. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-alleged as if fully set forth herein.
132. Here, Chapter 763, Laws 0£2021 actually and effectively pre-

determines the validity of any of the various ballots which may be
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contested pursuant to the provisions of §16 — 112 Election Law, by
preventing the Plaintiffs — Petitioners from preserving their objections at
the administrative level for review by the Courts.

133. The new Chapter explicitly precludes poll watchers appointed
by your Plaintiffs-Petitioners from making objections, see Election Law
§9-209 (5) as amended by Chapter 763, Laws 0f2021.

134. Recording objections at the Board of Elections to ballots being
contested is a pre-requisite to litigating the validity of same before the
Supreme Court.

135. The candidates, party chairsand voters allowed to contest
determinations of validity or invalidity ofballots under the provisions of
Article 16 Election Law will be, and are, precluded from makinga case
becausethey cannot ¢xhaust administrative remedies by recording any
objections at the administrative level of the post-election proceeding,
136. This deprives the Plaintiffs - Petitioners from seeking redress
from the Supreme Court under Election Law §16 —112.

137. Accordingly, thedue process, free speech and free associational
rights provided by the Constitution, in addition to the statutory rights
provided by the Election Law, and theright to proceed before the Courts
has/have been improperly abridged by the enactment of CI;ap ter 763,

Laws of2021.
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138. This Court should enter a declaratory judgment striking the

offending Statute as unconstitutional.

EIGHTH CAUSE OF ACTION —-THE CHALLENGED STATUTE
UNCONSTITUTIONALLY CURTAILS THE ABILITY OF THE PLAINTIFFS —

PETITIONERS TO EXERCISE THEIR RIGHTS UNDER THE ELECTION

LAW

139. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-alleged as if fully set forth herein.
140. The prohibition of a poll watcher from making objectionsto a
ballot is a per se violation ofthe right of Free Speech granted to such poll

watchers and the Plaintiffs — Petitioners who appoint them.

31

31 of 53



(FILED: BSARANUGEOUNUNTELEREREKO0IQ07020202056030BMPM INNBEXNNO.908220323
NYSCEF DOC. NO. 8 RECEIVED NYSCEF: 10/28/2022

~ 141. Additionally, the new statute curtails a poll watcher’s
meaningful access to subject ballots, abridging their substantive rightsto

freely associate and exercise political speech.

142. Accordingly, the offending Statute must be stricken as

unconstitutional.

NINTH CAUSE OF ACTION -~ THE CHALLENGED STATUTE
IMPERMISSABLY CONFLICTS WITH THE RIGHTS CONFERREDBY
OTHER SECTIONS OF THE ELECTION LAW

143. Each and every allegation contained in the preceding

paragraphs is hereby repeated and re-alleged as if fully set forth herein.

144. Poll watchersare defined by, and the authority to appoint
watchers is established by, Title V of Article 8 of the Election Law.
145. The provisions of §8 — 502 allow for watchers to challenge

“any person” as to their right to vote.
146. This provision oflaw applies to the polling places on thedays

of election and to the central polling place at which absentee and other

paper ballots are canvassed, see §8 — 506 Election Law.
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147. Section 8 — 506 expressly regulates the entry of objections at
the central polling please set for the canvass of absentee, military, federal
and other paper ballots.

148. This Section of the law provides:

“1. During the examination of absentee, military, special federal and
special presidential voters’ ballot envelopes, any inspector shall, and
any watcher or registered voter properly in the polling place may,
challenge the casting of any ballot upon the ground or grounds
allowed for challenges generally, or (a) that the voter was not entitled
to cast an absentee, military, special federal or special presidential
ballot, or (b) that not-withstanding the perraissive use of titles,
initials or customary abbreviations of given names, the signature on
the ballot envelope does not correspond to the signature on the
registration poll record, or (c) that the voter died before the day of
the election. .

2. Theboard of inspectors forthwith shall proceed to deter-mine each
challenge. Unless the board by majority vote shall sustain the
challenge, an inspector shall endorse upon the envelope the nature of
the challenge and the words ““not sustained”’, shall sign such
endorsement, an4 shall proceed to cast the ballot as provided herein.
Should the board, by majority vote, sustain such challenge, the
reason and the word ‘‘sustained’’ shall be similarly endorsed upon
the envelope and an inspector shall sign such endorsement. The
envelope shall not be opened and such envelope shall bereturned
unopened to the board of elections. If a challenge is sustained after the
ballot has been removed from the envelope, but before it has been
deposited in the ballot box, such ballotshall be rejected without
being unfolded or inspected and shall be returned to the envelope.
The board shallimmediately enter the reason for sustaining the
challenge on such envelope and an inspector shall sign such
endorsement.

3. If the board of inspectors determines by majority vote that it lacks
sufficient knowledge and information to determine the validity of a
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challenge, the inspectors shall endorse upon the ballotenvelope the
words ‘““‘unable to determine’’, enter the reason for the challengein
the appropriate section of the challenge report and return the
envelope unopened to the board of elections. Such ballots shall be cast
and canvassed pursuantto the provisions of section 9209 ofthis
chapter” Election Law §8-506, emphasisadded.

149. Obviously, the provisions of Chapter 763, Laws 0£2021 arein
direct conflict with the existing provisions of Article Eight, Title Five of
the Election Law.

150. This conflict might be attributed to poor draftsmanship by the
Legislature. It might be attributed to an igriorance of the Election Process

as established by the Law and as carried out for decades.

151. Whatever theroot cause ofthis conflict of laws the resolution
of the conflict must fall clearly on the side of preserving therights ofthe
participants given standing to contest the validity ofthe ballots in Article
16 Election Law; the right of the Judiciary to perform its duties in
preserving the contested ballots and reviewing the Board’s administrative
determinations; and the Constitutional rights of the party chairs,
candidates and the voters to be protected against improper or illegal

ballots from being allowed to determine the outcome of our elections.
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152. It is also clear that the provisions of this new law transgress
against the rights conveyed upon Plaintiffs — Petitioners by Article
Sixteen Election Law.

153. The Legislature chosenot to repeal the provisions of Articles
Eight and Sixteen of the Election Law in adopting the Chapter challenged
herein. There can be no inference made that the rights secured by the
sections oflaw not repealed or amended should in any way be abridged.
154. It cannot be said that the voters cannotbe compelled to
associate with or have their votes diluted by persons who are dead, not

qualified to vote, or are voting illegally.

155. The Courts have an obligation to preserve the integrity of our
election process and assure the public’s confidence in the election

process.
156. Accordingly, to the extent that Chapter 763, Laws 0£2021

conflicts with the rights established by Article Eight of the Election Law
and other Sections ofthat Law including Article Sixteen, the conflicting
provisions of Chapter 763, Laws 0£2021 must be declared to be invalid

and the provisions of Article Eight and Sixteen Election Law must be

declared to be controlling.
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TENTH CAUSE OF ACTION —BOARDS OF ELECTIONS SHOULD NOT BE
ALLOWED TO BLINDLY ACCEPT MASS PRODUCED PRE-MARKED
APPLICATIONS FOR ABSENTEEBALLOTS
157. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-alleged as if fully set forth herein.
158. It has come to the attention of Plaintiffs — Petitioners that
certain political committees are flooding the mailboxes of voters with
pre-filled applications for absentee ballots. EXHIBIT A.

159. Plaintiffs — Petitioners do not object @ any program, partisan or

non-partisanto provide voters with abseuntee ballot applications.

160. So long as the addresses pre-filled on the applicationreflect
where the voter actually receives his / her mail; Plaintiffs — Petitioners do
not object to the vaoters’ task in completing the application being eased.
161. Plaintiffs — Petitioners do, however, object to the voters being
issued applications which delete the instructions (on the obverse ofthe
form) for the proper completion of the application. This is particularly
egregious where the instructions are replaced by a political message, see
EXHIBIT A.

162. Plaintiffs — Petitioners further object to the voters being

provided with an altered application form,see EXHIBIT A. (here the
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form was altered to add “COVID 19 Concern” which was circled and
appears next to the pre-checked box for temporary illness.)

163. Particularly here, where the voter is not provided with
instructions as to proper completion of the application, pre-filling the
reason for the absentee application is likely to mislead the voter see
https://www.elections.ny.gov/N'Y SBOE/download/voting/AbsenteeBallot
-English.pdf

164. This pre-completed application can deceive the voter into
makinga false statement to obtain an absentee ballot.

165. We need not remind this Courtthat New York Stateisnota
vote by mail state. The qualifications for an absenteeballot are set forth
in the Constitution.

166. In fact, the voters ofthis staterejected a Constitutional
amendment which would have moved New York to vote by mail/ no
excuse absentee ballots, see New York Proposal 4,2021, seealso Voters

Reject Reforms Supported by Democrats, Rochester Democrat &

Chronical,
https://www.democratandchronicle.com/story/news/2021/11/03/ny-

ballot-proposal-results/6249894001/.
167. It is respectfully submitted that the prefilling of the reason for

an application for an absentee ballot is particular to the voter signing the
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application and that the dissemination of such forms to the voters sans
directions is likely to promote false applications.

168. Particularly offensive in this programto create vote by mail
ballots in contravention ofthe Constitutionis the fact that these pre-
comp leted applications are, upon information and belief, based upon
interviews with elections officials, being sent to “permanently disabled”
voters whoreceive absentee ballots automatically by law.

169. Any voter duped into signing the pre-completed application
form will, because they have signed an application based upon temporary
illness, lose their status as a “permanetit absentee voter”.

170. Clearly, the architects o {this program are focused on harvesting
ballots for this election without paying any mind to the fact that they may
disenfranchise “p ermanent absentee voters™ in the future.

171. Moregver,the Boards of Elections processing applications are
not likely to devotethe resources necessary to investigate each pre-
completed application without an Order ofthis Court. This applies to
verifying the pre-completed reason for the absentee request and checking
as to whether a “permanent absentee voter” intends to give up that status.
172. The routine acceptance of these pre-filled applications will
force the Plaintiffs — Petitioners to associate, against their will, with

voters who are not truly entitled to an absentee ballot.
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173. Accordingly, alternate relief is requested herein as follows: 1.
requiring Respondent Board of Elections to direct local Boards to verify,
priorto the date of election, as to whether the pre-completed reason for
therequest for an absentee ballot is accurate BEFORE issuing the ballot;
or alternatively, 2. requiring Respondent Board of Elections to direct
local Boardsto verify, priorto canvassing any ballot issued upona pre-
completed application (Where the reason for the need for an absentee s
pre-completed), to verify whether the pre-completed reason for the
request for an absentee ballot is accurate, and advise the affected voters
of'the need to verify the pre-completed reason for the ballot to be valid.
174. Further, Plaintiffs — Petitionersrequest an order ofthis Court
prohibiting Respondent Beard of Elections from canvassing any ballot
issued upon a pre-corzpleted, mass produced application where the
reason hasbeen filled in by the entity producing the applications, rather
than the information being inserted by the voter.

175. Finally, Plaintiffs — Petitioners request an order of this Court
prohibiting the Respondent Board of Elections from allowingany local
Board of Elections to revoke a voters “permanent absentee” status on the
basis ofthese mass produced pre-completed applications for absentee

ballots on a “temporary illness™ basis.
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ELEVENTH CAUSE OF ACTION —STATUTORY PROVISIONS ALLOWING
FORISSUANCE OF ABSENTEEBALLOTS DUE TO A CONCERN OF

CONTRACTING A DISEASE ARE UNCONSTITUTIONAL

176. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-alieged as if fully set forth herein.
177. As set forth herein above the Constitution defines the reasons
for issuance of an absenteg ballot.

178. Fear of contractingan illness is NOT an illness as set forth in
ArticleIl, §2.

179. The Legislature, after the expiration of Executive Orders
allowing for absentee ballotsto be issued dueto a voter’s concern thathe
/ she would contract the COVID 19 virus, codified the prior executive
order provisions in Chapter 2, Laws 0£2022.

180. Plaintiffs — Petitionersin this cause of Action seek a declaratory

judgment action against Defendants — Respondents making a
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determination that S.7565-B/A.8432-A,now Chapter 2 of the New York
Laws 0£2022, is unconstitutional.

181. This Statute, passed by boththe Senate and the Assembly and
signed into law by the Governor on January 21, 2022, amends Election
Law § 8-400 to permit any voter that perceives a risk of contracting or
spreading a disease to vote by absentee ballot. The Legislature adds this
category of voters to those permitted to vote by absentee ballot under the
provisions of the State Constitution by amending Election Law § 8-400
to encompass both persons who are actually ill and persons who are not
ill but “...who are concerned about therisk voting in-person would pose
to their own or other's health”, se¢ sponsors memo, S. 7565 -B.

182. The definition is broad and imprecise and expands the
definition of “illness’*to cover nearly any imaginable circumstance.

183. The Statute violates the Constitution ofthe State of New York
(“Constitution”) and interferes with the constitutionally protected rights
of citizens, electors, candidates, and political

parties to engage in the political process as prescribed by the
Constitution.

184. It is clear from the Sponsor’s Memo associated with this
legislation that the Sponsor’s intent was targeted to address COVID 19
pandemic concerns.
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185. Even if this Court deems the predecessor statute to be
constitutional; there has been a material change in facts that go to the
heart ofthe Constitutionality questionprésented here.

186. That change of fact is that the state of emergency declared by
New York’s Governors (Cuomo and Hochul) has expired.

187. Indeed, our government has declared the pandemicto be over,
see https://www.cnn.com/2022/09/19/politics/biden-covid-pandemic-
over-what-matters/index.html.

188. Accordingly, Petitioners seek a judgment declaring the Statute
unconstitutional on its face and as apniied on the basis that:

(1) in enactingthe Statute, the Legislature exceeded the authority granted
to it by ArticleIl, § 2 ofthe Constitution; (2) the Statute is inconsistent
with the Constitutionsuch that it cannot be enforced

without a violation thereof; and (3) the Statute is unconstitutionally

vague.
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WHEREFORE, Plaintiffs — Petitioners respectfully pray for an order of

this Court:

1. Declaring Chapter 763 of the New York Laws of 2021 to be
unconstitutional on the basis of the FIRST, SECOND, THIRD,
FOURTH, FIFTH, SIXTH, SEVENTH, EIGHTH, and NINTH
CAUSES OF ACTION, and

2. Enjoining the Defendant-Respondent State Board of Election from
allowing the acceptance of mass produced pre-marked and altered
applications for absentee ballots (or alternatively, requiring the
verification of the pre-completed reason for the absentee ballot
request) on the basis of the TENTH CAUSE OF ACTION, and

3. Declaring Chapter 2 of th¢ New York Laws of 2022 to be
unconstitutional on ¢ie basis of the ELEVENTH CAUSE OF
ACTION, and

4. Because the subject statutes do nothavea severability clause,
declaring the entirety of the statutes challenged herein to be invalid
as unconstitutional, and

S. Issuing a preliminary injunction as against Defendants —
Respondents prohibiting the enforcement of the unconstitutional

statutes challenged herein,
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Together with such other, further and different relief as this Court may deem

to be just and proper in the premises.

DATED: October3,2022

Respectfully submitted,

-

John Ciampoli; £sq.

Messina, Pexillo and Hill, LLP

ATTORNEYS FOR PLAINTIFFS - PETITIONERS
285 W Main St. Ste 203, Sayville, NY 11782

Tel: (631) 582-9422 Cell: (518)522-3548

Fax: (516)450-3473

Email: ciampolilaw@yahoo.com

(L)

By: Adant Flsco, Esq.
Fusco Law Office
P.O.Box 7114

Albany, New York 12224
p:(518)620-3920

f: (518)691-9304

c: (315)246-5816
afusco@fuscolaw.net

44 of 53



(FILED: SARANUGEOUNUNTELEREREKO0IQ07020202056030BMPM INNBEXNNO.908220323
NYSCEF DOC. NO. 8 RECEIVED NYSCEF: 10/28/2022

ATTORNEY'S VERIFICATION

STATE OF NEW YORK)
COUNTY OF SUFFOLK ) s.ss:

JOHN CIAMPOLLI, ESQ., an attorney duly admitted to the practice of law
before the Courts of the State of New York, does hereby affirm under the penalties of perjury:

1. He is the attorney for the plaintiff(s) - petitioner (s) in this action.

2. He has reviewed the contents of this document with his client(s), and / or their
workers, and upon the conclusion of said review as to the facts alleged therein,
believes same to be true.

3. He has personally reviewed originals or copies of the relevant documents,
petitioners’ records, and ancillary documents on file with Boards of Elections
together with other papers relating thereto, and upon the conclusion of the said
review, believes the within allegations to be true, on the basis of his personal
knowledge.

4. This affirmation is being used pursuant to the provisions of the CPLR and
applicable case law, due to thefact that time is of the essence and that petitioners
and counsel are in different counties. Counsel having offices in the County of
Suffolk and Petitioner(s) sesiding in a County / Counties other than the County of

k- @72\

John Ciampoli, Esq.

Of counsel to

Messina, Perillo and Hill, LLP
285 W. Main Street, Suite 203
Sayville, New York 11782
Phone: 631-582-9422

Cell: 518-522-3548

Email: Ciampolilaw@yahoo.com

DATED: Sayville, New Yotk
October 3,2022
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SUPREME COURT OF THE STATEOF NEW YORK
COUNTY OF SARATOGA
X

In the matter of

RICH AMEDURE,

ROBERT SMULLEN, WILLIAM FITZPATRICK,
NICK LANGWORTHY,

THENEW YORK STATE REPUBLICAN PARTY,
GERARD KASSAR,

THENEW YORK STATE CONSERVATIVE PARTY,
CARLZIELMAN,

THE SARATOGA COUNTY REPUBLICANPARTY,
RALPHM. MOHR, AND ERIK HAIGHT,

Petitioners/Plaintiffs,
-against-

STATE OF NEW YORK,BOARD OF
ELECTIONS OF THE STATE OF NEW YORK, EMERGENCY
GOVERNOR OF THE STATEOF NEW YORK, AFFIRMATION
SENATE OF THE STATE OF NEW YORK
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE OF THE STATE
OF NEW YORK, MINOKITY LEADER OF THE
SENATE OF THE STATE OF NEW YORK,
ASSEMBLY OF THE STATE, OF NEW YORK,
MAJORITY LEADER OF THE ASSEMBLY
OF THE STATE OF NEW YORK,
MINORITY LEADER OF THE ASSEMBLY
OF THE STATE OF NEW YORK;
SPEAKER OF THE ASSEMBLY OF
THE STATE OF NEW YORK,
Respondents/Defendants.

John Ciampoli, Esq. an attorney duly admitted to the practise of law before
the Courts of the State of New York does hereby affirm under the penalties of
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perjury, as follows:

1. I am the attorney for the Plaintiffs - Petitioner(s) in the above

captioned proceeding.

2. This affirmation is offered to the Court to explain why this matter
is of the most urgent nature and requires the Court’s immediate

attention.

3. This is an Election Law proceeding, and a declaratory judgment
actionrelated to the General Election, and as such, this matter has
a statutory preference over @i other matters on the Court’s
calendar, see, Election Law Section 16 - 116. Elections matters are
subject to an incredibly short statute of limitations. The last day to
commence this proceeding is a mere seven days after the last day
to file petitions. As a practical matter, this case must receive

immediate attention so that the Court may achieve jurisdiction.

4. This matter must be instituted immediately to prevent the harm that
will come to the Plaintiffs - Petitioners by the application of the

statutes challenged herein.

5. Further, the Court of Appeals has determined that Elections

Matters are always to be given the highest priority by the Courts.
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It is respectfully submitted that the circumstances described in
the petition present this court with an emergency situation
requiring immediate action, and further that the very nature of an
election proceeding, particularly with regard to petition
challenges which have a very short statute of limitations, presents
an exemption to any rule which might delay or bar the court’s

action in other circumstances, Banko v. Webber , 7 NY2d 758

(1959).

6. It is respectfully submitted that the statute and case law require the

immediate consideration of this matter by the Supreme Court

WHEREFORE, it is respectfully requested that this Court take up the annexed Order
to Show Cause immediately and grant the relief requested for such order and in the

verified petition, together with such other, further and different relief as this Court may
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deem to bejust and proper in the premises.

<3

John Ciampoli, Esq.

Of counsel to

Messina, Perillo and Hill, LLP
285 W. Main Street, Suite 203
Sayville,New York 11782
Phone: 631-582-9422

Cell: 5i8-522-3548

Emaii: Ciampolilaw@yahoo.com

DATED: October 3, 2022

A 2m
By: Adani FuscofEsq.
Fusco Law Office
P.O.Box 7114
Albany, New York 12224
p:(518)620-3920
f: (518)691-9304
c:(315)246-5816
afusco@fuscolaw.net
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Dear (HINENED

On Tuesday, November 8, New York State will hold critical elections that will choose
candidates up and down the ballot.

Voting by mail is easy and convenient. To ensure public health, registered voters in the state
of New York are currently eligible to request an absentee ballot to vote by mail. All you need
to dois:

1. Review and complete the enclosed absentee ballct application. In Section 1, mark
“temporary illness or physical disability” to request a ballot be mailed to you because
of COVID-19. For your convenience, we hava filled in your name and address on the
application. If any of the prefilled information is incorrect, simply cross it out and
enter the correct information.

2. Sign the form in blue or black ink in Section 8.

3. Use the provided preaddressed, postage-paid envelope to mail the completed form
o your County Board cf Elections. No additional postage is necessary.

This application must be either personally delivered to your county board of elections not
later than the day before the election, or received by letter, telefax, or through the absentee
request portal not later than October 24. Once you've submitted your absentee ballot
request form, your county board of elections will send you a ballot by mail that you can
complete and return to vote without ever {eaving your home — no waiting in line.

You can track the status of your application at absenteeballot.elections.ny.gov.
Thank you for being a voter.

— New York State Democratic Committee

Paid for by the New York State Democratic Committee.
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"IWewYork State Absentee Ballot Application |sosssuserenLyscer: 10/25/20
Please print clearly. See detailed instructions. Town/City/Werd/Dist:
7o receive an abseniee ballot: In-Person - Application must be personally delivered to your
county board of elections not later than the day before the election. By Mail - Application Registration No:

must be received by your county board of elections not later than the 15th day before the
election. Party:

The ballot itself must either be personally delivered to the board of elections in your county no

later than the close of polls on election day, or postmarked by a governmental postal service O voted in office

not later than the day of the election and received no later than 7 days after the election.

I am requesting, in good faith, an absentee hallot due to {check one reasonj:

‘4 (3 absence from county or New York City on election day [1 resident or patient of a Veterans Health
X temporary illness or physical disability OVID-19 concem Administration Hospital
g germanelnt d(;ness c:r physical disability {1 detention in jail/prison, awaiting trial, awaiting
uties related to primary care of one or more action by a grand jury, or in prison for a conviction

individuals who are ill or physically disabled of a crime or offense which was not a felony

5, {absentee ballot(s) requested for the following election(s) :

et I Primary Election only X General Election only 00 Special Election only
[J Any election held between these dates: absence begins: / / absence ends: /
. MM/DDIVYYY MVIIOD/YYYY

-1 last name or surname first name

l middle initial suffix

oD Schoharie

date of birth MM/DD/YYYY county where you live phone number (untional} email (optional}

address where you live {residence) street 3pt city state zZip code
D Cobleskill NY 12043
! E “:._J:i Delivery of Primary Election Ballot (check one} 03 Deliver to me in person at the board of elections
j ‘{\9"‘?’}?‘ [0 {authorize fgive name}: to pick up my ballot at the board of efections.
1 Mail ballot to me at: (mailing address)
Street no. street name N apt. city state Zip code
Delivery of General {or Special) Election Baliot (check one) [ Deliver to me in person at the board of elections
40 1authorize (give name}: to pick up my ballot at the board of alections.
X i il .
Cobleskill NY 12043
street no. street name apt. city state 2ip cade

Applicant Must Sign Below

_,__

material false statement, shall subject me to the same penalties as if | had been duly sworn.
Sign Here: X . Date

} certify that | am a qualified and a registered (and for primary, enrolled) voter; and that the information in this applicaticn is
true and correct and that this application will be accepted for all purposes as the equivalent of an affidavit and, if it contains a

A

MM/DD/YYYY

If applicant is unable to sigh because of iliness, physical disability or inability to read, the following statement
must be executed: By my mark, duly witnessed hereunder, | hereby state that | am unable to sign my applica-
tion for an absentee ballot without assistance because | am unable to write by reason of my illness or physical
disability or because | am unable to read. | have made, or have the assistance in making, my mark in lieu of
my signature. (No power of attorney or preprinted name stamps allowed. See detailed instructions.)

Date ___/__/ _ Nameof Voter: Mark:

WNAOC, Y - -
I, the uncﬁrg;é;'xed, hereby certify that the above named voter affixed his or her mark to this application in my pres-
ence and | know him or her to be the person who affixed his or her mark to said application and understand that
this statement will be accepted for all purpases as the equivalent of an affidavit and if it contains a material false
statement, shall subject me to the same penalties as if | had been duly sworn.

(signatura of witness to mark)

{address of witness to mark)
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NEW YORK STATE

VOTER ASSISTANCE PROGRAM

Voting absentee is as easyas 1-2-3

Voting by mail is simple, coﬁvenient, and safe.

STEP Q@

Fill out, sign,and mail the application on the
reverse side of this papet. Your application must be
personally delivered to your county board of elections by
November 7th, or recaived by letter, telefax, or through the
absentee request portal no later than October 24th.

STEP @
The Board of Elections will mail you a ballot.
STEP ©

Complete the ballot,and mail it back to the
Board of Elections.

See reverse for your application to vote absentee.
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STATE OF NEW YORK

SUPREME COURT COUNTY OF SARATOGA

In the Matter of DECISION & ORDER
RICH AMEDURE,

ROBERT SMULLEN, WILLIAM FITZPATRICK,

NICK LANGWORTHY Index No. 2022-2145
THE NEW YORK STATE REPUBLICAN PARTY

GERARD KASSAR, RJI No. 45-1-22-1029
THE NEW YORK STATE CONSERVATIVE PARTY,

CARL ZEILMAN,

THE SARATOGA COUNTY REPUBLICAN PARTY,

RALPH M. MOHR, and ERIK HAIGHT,

Petitioners / Plaintiffs,
-against-

STATE OF NEW YORK, BOARD OF ELECTIONS
OF THE STATE OF NEW YORK, GOVERNOR

OF THE STATE OF NEW YORK, SENATE OF THE
STATE OF NEW YORK, MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE OF
THE STATE OF NEW YORK, MINORITY LEADER
OF THE SENATE OF THE STATE OF NEW YORK,
ASSEMBLY OF THE STATE OF NEW YORK,
MAIJORITY LEADER OF THE ASSEMBLY OF THE
STATE OF NEW YORK, MINORITY LEADER OF
THE ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE

STATE OF NEW YORK,

Respondents / Defendants.

PRESENT: HON. DIANNE N. FREESTONE
Supreme Court Justice
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APPEARANCES:
John Ciampoli, Esq. ~ Adam Fusco, Esq.
Messina, Perillo & Hill, LLP Fusco Law Office
Attorney for Petitioners/Plaintiffs A Attorney for Petitioners/Plaintiffs
285 West Main Street, Suite 203 P.O.Box 7114
Sayville, New York 11782 Albany, New York 12224

Assistant Attorney General Lauren Eversley, Esqg.

NYS Attorney General Letitia James

Appearing on behalf of the Respondents State of NY & Governor Hochul
The Capitol

Albany, NY 12224-0341

Brian Quail, Esq.

Appearing on behalf of the Respondent NYS BOE (Democratic Commissioners)
40 Pearl Street, Suite 5

Albany, New York 12207

Kevin Murphy, Esq.

Appearing on behalf of the Respondents NYS BOE (Republican Commissioners)
40 Pearl Street, Suite 5

Albany, New York 12207

James Knox, Esq.

E. Stewart Jones Hacker Murphy, LLP

Attorneys for Respondents NYS Senate & Senate Majority Leader, Pres. Pro Tempore
28 Second Street

Troy, New York 12180

Paul DerOhannesian, Esq.

Jillian Groshans, Esq.

DerOhannesian & DerOhannesian

Attorneys for Respondent Senate Minority Leader
159 Wolf Road, Suite 305

Albany, New York 12207

Christopher Massaroni, Esq.

Hodgson Russ, LLP

Attorneys for Respondents NYS Assembly; NYS Assembly Majority Leader & Speaker
677 Broadway, Suite 401

Albany, New York 12207
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Petitioners Richard Amedure, Robert Smullen, William Fitzpatrick, Nick Langworthy, the
New York State Republican Party, Gerard Kassar, the New York State Conservative Party, Carl
Zeilman, the Saratoga County Republican Party, Ralph M. Mohr and Erik Haight (hereinafter
referred to as the “Petitioners™) commenced the within hybrid proceeding pursuant to Article 16
of the New York State Election Law and declaratory judgment action pursuant to Section 3001 of
the New York State Civil Practice Law and Rules on September 27, 2022 by filing a verified
petition/complaint with the Saratoga County Clerk’s Office and sought expedited intervention of
the Court by Order to Show Cause which was signed and dated by the Court on September 29,
2022.!

In its September 29, 2022 Order to Show Cause (GTSC) and accompanying Verified
Petition of the same date (later amended to include appropriate pagination on October 4, 2022),
the Petitioners sought certain declaratory and injunctive relief related to the constitutionality of
Chapter 763 of the Laws of 2021 and New York State Election Law § 8-400. This action was
commenced against the State of New, York and the Governor of the State of New York Kathy
Hochul (hereinafter Respondent NYS), the Board of Elections of the State of New York
(parenthetically and hereinafter referred to as Respondent NYS BOE (D) and Respondent NYS
BOE (R)), the Senate of the State of New York and the Majority Leader and President Pro Tempore
of the Senate of the State of New York (hereinafter Respondent NYS Senate), the Assembly of the
State of New York and the Majority Leader of the Assembly of the State of New York and the
Speaker of the Assembly of the State of New York (hereinafter Respondent NYS Assembly), the

Minority Leader of the Senate of the State of New York (hereinafter Respondent NYS Senate

! On or about October 7, 2022, this matter was converted to E-Filing (see NYSCEF Document No.
2), and with the Petitioners’ September 27, 2022 OTSC (NYSCEF Doc. No. 4); Verified Petition (NY SCEF
Doc. No. 5); Signed OTSC September 29, 2022 (NY SCEF Doc. No. 6) and First Amended Verified Petition
(NYSCEF Doc. No. 7).
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Minority) and the Minority Leader of the Assembly of the State of New York (hereinafter
Respondent NYS Assembly Minority) in their respective capacities as governing bodies of the
State of New York.

The Court originally made the instant Order to Show Cause returnable on October 13,
2022, but this proceeding has statutory preference (see, NYS Election Law Section 16-116) over
all matters on the Court’s calendar given the statute of limitations assml:iated therewith. Therefore,
by letter dated September 29, 2022 the Court advised counsel for the Plaintiff that the return date
for the instant Order to Show Cause had been rescheduled for Wednesday, October 5, 2022 and
directed that a copy of the rescheduling notice be provided along with service of the Order to Show
Cause. On or about September 29, 2022, copies of the Order to Show Cause, Verified Petition and
September 29, 2022 Scheduling Letter were served by representatives of the Plaintiffs upon
representatives of the individual Respondents/Defendants, respectively. The matter thus was
scheduled for an initial appearance and returty on the Plaintiffs’ Order to Show Cause for October
35,2022 at 1:00 p.m.

As it relates to the parties in this action, the Court notes that two (2) separate applications
had been made for leave to intervene as named parties. On October 4, 2022, the Court was
contacted by representatives of the New York Civil Liberties Union (NYCLU) and the Democratic
Congressional Campaign Committee (DCCC) and was advised that both would be filing Motions
to Intervene and likewise attending the October 5, 2022 appearance. By Notice of Motion
(NYSCEF Doc. No. 105), Order to Show Cause (NYSCEF Doc. No. 118) and Memorandum of
Law (NYSECF Doc. No. 106) with accompanying Attorney Affirmation (NYSCEF Doc. No. 81)
and Exhibits and Affidavits (NYSCEF Doc. Nos. 82, 110-116) along with Memo of Law in

Opposition to Petition (NYSCEF Doc. No. 117) and Supplemental Memo in Support of
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Intervention (NYSCEF Doc. No. 80) and Supplemental Attorney Affirmation (NYSCEF Doc. No.
81) filed on October 5, 2022 and October 11, 2022 (respectively) with the Saratoga County Clerk’s
Office the NYCLU, Common Cause New York, Katharine Bodde, Deborah Porder and Tiffany
Goodin (hereinafter NYCLU) sought leave to intervene as named parties in the instant action. By
Notice of Motion (NYSCEF Doc. No. 9) Order to Show Cause for Expedited Leave to Intervene
as Respondents (NYSCEF Doc. No. 15) and Memorandum of Law (NYSCEF Doc. No. 17) with
accompanying Attorney Affirmation (NYSECF Doc. No. 16), Accompany Affidavits (NYSCEF
Doc. Nos. 57-66) and Verified Answer of Proposed Intervenors (NYSECF Doc. No. 18) along
with Memoranda of Law in Support of Intervention (NYSCEF Dog. No. 70) and in Opposition to
OTSC (NYSCEF Doc. No. 67) and Affirmation in Opposition to Petitioner’s OTSC (NYSCEF
Doc. No. 48) and accompanying Exhibits and Affidavits (NYSCEF Doc. Nos. 49-66) filed on
October 5, 2022 and October 7, 2022 (respectively) with the Saratoga County Clerk’s Office the
Democratic Congressional Campaign Committee (DCCC), Jackie Gordon, the New York State
Democratic Party, New York State Democratic Committee Chair Jay Jacobs, the Wyoming County
Democratic Committee, Wyomiing County Democratic Committee Chair Cynthia Appleton,
Declan Taintor, Harris Brown, Christine Walkowicz, (hereinafter “Intervenor DCCC”) sought
leave to intervene as named parties in the instant action and answer the Petitioners’ OTSC. The
Court permitted the NYCLU and DCCC to appear on the October 5, 2022 return on the OTSC,
file papers in support of their respective motions to intervene and in opposition to the relief
requested by the Petitioners and likewise appear in the October 12, 2022 Hearing on the pending

motions.
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At the Petitioners’ Order to Show Cause (OTSC) return date of October 5, 2022,
appearances were made by all the named Respondents and the proposed intervenors. To begin,
the Court acknowledged its full awareness of the gravity of the issues and that Election Law
matters take precedence over everything on the Court’s calendar. The Court recognized that many
of the Respondents had only recently been served and retained counsel, and that an appropriate
amount of time would be given to file papers addressing the substantive issues. Petitioners made
an oral application, in light of the timelines associated not only with the instant matter but of the
election calendar dates relating to absentee ballots being returned, that a preservation order be
issued preserving all collected absentee ballots pending the Court’s determination on the instant
challenges. Respondent NYS BOE (D), Respondent NYS, Respondent Assembly, Respondent
Senate and the NYCLU objected to the Petitioners’ ¢ral motion. The Court reserved on the
Petitioners’ oral motion for a preservation order and on the Motions to Intervene filed by the
NYCLU and DCCC. At the close of the Gciober 5, 2022, the Court directed that all responsive
papers from the Respondents were to be submitted by the close of business on Friday, October 7,
2022. The Court further directed that any additional replies and supplemental papers were to be
submitted before Noon on Tuesday, October 11, 2022 (the Court being closed on Monday, October
10, 2022 in observance of Columbus Day/Indigenous Peoples Day.) The Court then scheduled
oral argument on the relief requested in the Petitioners’ Order to Show Cause (OTSC), the Motions
to Dismiss filed by Respondent NYS? and the Motions to Intervene filed by the NYCLU and

DCCC to be heard on October 12, 2022 at 10:00 a.m.

2 Subsequent Motions to Dismiss would be filed by Respondent Assembly on October 7, 2022 and
Intervenor DCCC on October 7, 2022. These additional Motions to Dismiss would be addressed by the
Court at the Hearing on October 12, 2022. Parenthetically, Respondent NYS BOE (D), Respondent Senate
and Intervenor NYCLU would likewise orally adopt and join in the pending Motions to Dismiss.
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On October 5, 2022, Respondent NYS filed its Notice of Motion to Dismiss OTSC/Petition
(NYSCEF Doc. Nos. 19-20), Memorandum of Law in Support of Motion to Dismiss (NYSCEF
Doc. No. 21), Attorney Affirmation in Support of Motion to Dismiss (NYSCEF Doc. No. 22 and
Affidavits and Exhibits in Support of Motion to Dismiss (NYSCEF Doc. No. 23).

Likewise on October 5, 2022, Respondent BOE (D) filed its Verified Answer to Petition
(NYSCEF Doc. No. 14), Attorney Affirmation in Opposition to OTSC/Petition (NYSCEF Doc.
No. 13) and Affidavit and Exhibits in Opposition to OTSC/Petition (NYSCEF Doc. No 13).

On October 7, 2022, Respondent Assembly filed its Order to Show Cause to Dismiss
OTSC/Petition (NYSCEF Doc. No. 35), Attorney Affirmation in Support of Motion to Dismiss
and in Opposition to OTSC/Petition (NYSCEF Doc. 36) witliaccompanying Exhibits in Support
(NYSCEF Doc. Nos. 37-42) and Memorandum of Law in Support of Motion to Dismiss and in
Opposition to OTSC/Petition (NYSCEF Doc. No. 43).

On October 7, 2022, Respondent ROE (D) filed a Second Affidavit in Opposition to
OTSC/Petition and in Support of Respondent NYS Motion to Dismiss (NYSCEF Doc. No 44) and
Supplemental Memorandum of Liaw in Opposition to OTSC/Petition and in Support of Respondent
NYS Motion to Dismiss (NYSCEF Doc. No. 47).

On October 7, 2022, Respondent NYS Senate Minority and Respondent NYS Assembly
Minority filed its Verified Answer to OTSC/Petition (NYSCEF Doc. No. 33).

On October 7, 2022, Respondent NYS Senate filed its Affirmation in Opposition to
OTSC/Petition and in Support of Respondent NYS Motion to Dismiss (NYSCEF Doc. No. 46).

On October 11, 2022, the Petitioners filed its Memorandum of Law in Support of
OTSC/Petition and in Opposition to Respondent NYS Motion to Dismiss (NYSCEF Doc. No. 68),

Attorney Affirmation in Further Support of OTSC/Petition and in Opposition to Respondent NYS
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Motion to Dismiss (NYSCEF Doc. No. 78) and Affidavits and Exhibits in Further Support of
OTSC/Petition (NYSCEF Doc. Nos. 74-77, 79).

On October 11, 2022, Respondent NYS BOE (R) filed Affirmations in Support of
Petitioners’ OTSC/Petition (NYSCEF Doc. Nos. 71 and 72).

On October 11, 2022, Respondent Assembly filed a Reply Affirmation in Further Support
of Motion to Dismiss and in Further Opposition to OTSC/Petition (NYSCEF Doc. No. 119) along
with Exhibits (NYSCEF Doc. No. 120-121), and Supplemental Memorandum of Law in Further
Support of Motion to Dismiss and in Further Opposition to OTSC/Petition (NYSCEF Doc. 122).

In the hours preceding the commencement of the October 12, 2022, Petitioners filed a
Further Memorandum in Support/Opposition (NYSCEF Doc. No. 124), Supplemental Attorney
Affirmation in Support/Opposition (NYSCEF Doc. No. 123) along with Affidavits and Exhibits
in Further Support/Opposition (NYSCEF Doc. Nos. 125-129). Similarly, Respdndent NYS filed
a Reply Memorandum of Law in Further Support of Respondent NYS Motion to Dismiss
(NYSCEF Doc. No. 131). Although these submissions were beyond the filing deadline and time
pfeviously set, the Court advised all parties that all papers and submissions received up to the point
of the commencement of the Hearing on October 12, 2022 would be considered by the Court.

On the morning of October 12, 2022, all parties returned before the Court for oral argument
on (1) the Petitioners’ OTSC and Verified Petition, (2) the motions of Respondent NYS and
Respondent Assembly to dismiss the Petitioners’ OTSC and Verified Petition and (3) the motions
of the NYCLU and DCCC to intervene in the instant action. Shbstantive arguments were heard
from the Petitioners and all the Respondents (including the NYCLU and DCCC) in support of and
in opposition to the instant motions pending before the Court, and a review of the October 12,

2022 Hearing Transcript (NYSCEF Doc. No. 139) confirms same. At the conclusion of the
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October 12, 2022 Hearing, the Court reserved on all motions pending before the Court and advised
that a written decision addressing each of the respective motions would be forthcoming.®

The Court has considered all of the papers heretofore referenced and likewise filed under
Index No. 20222145, NYSCEF Doc Nos. 1-138, as well as the oral arguments set forth by the
Petitioners and Respondents and the transcript of the October 12, 2022 Hearing (NYSCEF Doc.
No. 139.)

The Petitioners/Plaintiffs (hereinafter the Petitioners) have raised a serious and legitimate
challenge to the constitutionality of an act by the New York State legislature to extend and expand
absentee voting under Election Law § 8-400. The Respondents/Defendants (hereinafter
Respondents) have advanced numerous arguments in opposition to the Plaintiff’s request for
preliminary injunctive relief and in support of their respective motions to dismiss the Plaintiff’s
challenge. Here, neither side contests that voting is a paramount and important right. While the
Court recognizes the import of voting rights it must equally value the manner and sanctity of the
constitutionally established electoral process protecting those who vote and those for whom votes
are cast in the State of New York.

The Constitution of the State of New York confers upon “[e]very citizen” the right to vote
in elections for public office, subject to qualifications based upon age and residence. N.Y. Const.,
Art. II, § 1. For a time, the Constitution expressly required that qualified individuals wishing to

vote had to do so in person at a polling place located in the “town or ward,” (see N.Y. Const., Art.

3 Both NYCLU and DCCC were permitted to appear and actively participate in both the October
5, 2022 return of the OTSC and the October 12, 2022 oral argument on the substance of the Petition and
related motion practice. By Decision and Order dated October 14, 2022 the NYCLU Motion to Intervene
was denied by the Court (NYSCEF Doc. No. 83) and likewise the DCCC Motion to Intervene was denied
by the Court (NYSCEF Doc. No. 133) although both parties were granted “friend of the Court” status and
permitted to file any amici deemed appropriate.
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II, § 1 (1821)), and later the “election district,” (see N.Y. Const., art. II, § 1 (1846)), in which they
resided, “and not elsewhere.” That express requirement no longer exists, but the Constitution has
generally been regarded as continuing to retain the implicit preference for “in person” casting of
ballots in elections. See N.Y. Const., Art. I, § 1, amend. of Nov. 8, 1966.

As time and circumstances have changed, the Constitution has also expressly authorized
the Legislature to craft allowances for certain and specific categories of qualified individuals for
whom in-person voting would be impracticable or impossible to cast a vote by other means. The
first such authorization, prompted by the Civil War, was added in 1864 and covered soldiers in
federal military service who were absent from their election districts during wartime. N.Y. Const.,
Art. II, § 1, amend. of Mar. 8, 1864. The Constitution’s express authorization for the Legislature
to permit so-called “absentee voting” has since had limited expansion. Notably, in 1955, the
Constitution was amended with the addition of Secction 2 to Article II to authorize the Legislature
to allow absentee voting for “qualified voters who, on the occurrence of any election, may be
unable to appear personally at the polling place because of illness or physical disability.” N.Y
Const., Art. 11, § 2, amend. of Nov. 8, 1955. As a Constitutional amendment, this proposal was
initially passed by the Legislature and then put forth to the electorate of the State of New York and
was adopted at the general election of 1955. The Article 2, Section 2 amendment had been
recommended to the Legislature by a committee consisting of members of the New York State
Assembly and New York State Senate who had been tasked with finding ways “to afford to the
people a maximum exercise of the elective franchise and a maximum expression of their choice of
candidates for public office and party position.” The committee “approached the problems
affecting the elective franchise in a manner designed to eliminate technicalities and to bring about

a maximum exercise of the elective franchise by voters.” In recommending the subject amendment,
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the committee stated that “this amendment will permit qualified voters who may be unable to
appear personally at the polling place on Election Day because of illness or physical disability, to
apply for an absentee ballot.” The constitutional absentce-voting provision presently reads as
follows:

The legislature may, by general law, provide a manner in which, and

the time and place at which, qualified voters who, on the occurrence

of any election, may be absent from the county of their residence or,

if residents of the city of New York, from the city, and qualified

voters who, on the occurrence of any election, may be unable to

appear personally at the polling place because of illness or physical

disability, may vote and for the return and canvass of their votes.

N.Y. Const., Art. I, § 2.

This constitutional provision is codified by New York State Election Law § 8-400(1)(b),
which allows individuals who satisfy the age and residency qualifications to vote absentee, rather
than in-person, if they expect to be unable to appear in person to vote “because of illness or
physical disability.” The Constitution’s authorization for the Legislature to allow absentee voting
on account of illness or physical disability remains in place to the present day.

On March 7, 2020, then-Governor Andrew Cuomo issued Executive Order 202, declaring
a state disaster in response to the COVID-19 public health emergency. During the pendency of
this emergency period and with the authority conferred under the Executive Orders, in August of
2020 and presumptively in response to the ever-evolving concerns and measures designed to
address the COVID-19 pandemic, the Legislature amended Election Law § 8-400(1)(b) to provide
that the statutory meaning of a voter’s inability to personally appear at the polls “because of illness”
shall be expanded to include, but not be limited to, “instances where a voter is unable to appear

personally at the polling place of the election district in which they are a qualified voter because

there is a risk of contracting or spreading a disease that may cause illness to the voter or to other
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members of the public.” L. 2020, ch. 139, § 1. This proviso, which was effective August 20, 2020,
was to expire on January 1, 2022, Id. § 2.

In March of 2021, a collection of voters together with the Conservative Party of the State
of New York and the Niagara County Conservative Party Committee commenced an action in the
Supreme Court of Niagara County seeking a declaration that the above-referenced August 20, 2020
amendment to Election Law Section 8-400 was unconstitutional in that it violated Article II,
Section 2 of the New York State Constitution. Ross v. State of New York, Ind. No. E174521/2021
(Niagara County Sup. Ct., March 18, 2021)(NYSCEF Ind. No. E174521/2021 Doc. No. 2). The
plaintiffs in the Ross action (similar to the Plaintiffs herein) alleged that the legislative action to
extend absentee voting by expanding the definition of “illness” was contrary to the constitutional
text of Article 2, Section 2 and the express and specific linitations therein. In a decision from the
bench, the Supreme Court (Sedita, J.) opined that Election Law § 8-400 was a constitutional
exercise of the Legislature’s authority under Article I1, § 2 to regulate absentee voting and reasoned
that “[t]he plain language of Article 2, Section 2 of the New York State Constitution does not tie
eligibility to cast one’s vote by absentee ballot to the illness of a voter” and instead the
constitutional text “permits a voter to cast an absentee ballot because of illness without further
elaboration, qualification or limitation™ and further without requiring or setting forth the definition
or qualification of the term “illness.” In his oral decision, Justice Sedita reasoned the COVID-19
virus was plainly an illness and thus, in amending Election Law § 8-400, the Legislature merely
clarified the definition of an “otherwise undefined term” and by the expansion of the definition
permitted more voters from having to choose between their health and their right to vote. In view
of the same, the action was dismissed in its entirety. See Ross v. State of New York, Index No.

E174521/2021 (Niagara County Sup. Ct. Sept. 8, 2021) (NYSCEF Doc. No. 61). The Fourth
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Department affirmed the ruling of Justice Sedita “for reasons stated at Supreme Court.” Ross v.
State of New York, 198 A.D.3d 1384 (4th Dept., 2021).

A ballot proposal (known as Proposal 4) was submitted to New York voters at the
November 2021 general election. This ballot proposal would have amended Article II, § 2 of the
New York State Constitution to authorize the Legislature to allow any voter to vote absentee in
any election without any further eligibility requirements. In essence, Proposal 4 sought to abandon
the Constitutional preference of “in person” ballot casting in favor of universal “no excuse”
absentee balloting. The following shows the amendments that Proposal 4 would have made to
article II, § 2:

The legislature may, by general law, provide a fmanner in which, and
the time and place at which, qualified voters whe;-en-the-occurrenee

disability;-may vote and for *he return and canvass of their votes in
any election.
See, New York State Bd -of Elections, 2021 Statewide Ballot Proposals,

https://www.elections.ny.gov/202 1 BallotProposals.html. In the general election of November,
2021, New York voters overwhelmingly rejected this broad-sweeping ballot proposal that would
have amended the Constitution to authorize all voters to vote absentee in any election for any
reason.

Despite this clear and unequivocal mandate from the voting populous against universal
absentee balloting, as well as the expiration of Executive Order 202 on June 25, 2021, the
Legislature in January of 2022 extended the expanded absentee voting provisions of the 2020
amendment to Election Law section 8-400 through the end of the 2022 calendar year (December

31, 2022) See L. 2022, ch. 2, § 1. This amendment (i) extended the effectiveness of the 2020
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amendment to Election Law § 8-400 until December 31, 2022, and (ii) extended the provisions of
the 2020 amendment to absentee voting in village elections. In extending these expanded absentee
voting provisions, the Legislature again justified same in light of the ongoing “threat” posed by
COVID-19 and that a further exercise of this authority was necessary because “[u]nfortunately,
the COVID-19 pandemic still poses significant risks to the health of New Yorkers.” Thus, the
Legislature sanctioned the expanded access to absentee voting through the end of 2022 so that
“New Yorkers can continue to participate in our elections without compromising their health and
safety.”

On July 20, 2022—six months after the 2022 amendment to Election Law § 8-400 was
enacted—a group of Plaintiffs comprised of one sitting Republican assemblyman, and the
Schoharie County Republican Committee filed suit in the Supreme Court of Warren County, raised
an identical constitutional challenge to the 2022 amendment to Election Law § 8-400. Cavalier v.
Warren County Board of Elections, NYSCEF No. EF2022-70359, 2022 WL 4353056 (N.Y. Sup.
Ct. Sept. 19, 2022). The Cavalier plaintiffs contended that the 2020 legislative amendments
to Election Law § 8-400 to expard access to absentee voting due to the COVID-19 pandemic, and
the further legislative amendment in 2022 were contrary to and violated New York Constitution,
Article II, § 2 and sought a declaration to that effect. Plaintiffs’ complaint (similar to the complaint
in Ross and the complaint herein) alleged that the Legislature impermissibly expanded the
definition of “illness” contained in Election Law § 8-400(1)(b) in a manner contrary to the text of
Article II, § 2 of the New York Constitution. The Respondents in Cavalier advanced a host of
arguments in opposition to the Plaintiff’s request for preliminary injunctive relief and in support
of their motions to dismiss. Foremost among these arguments was that (as above) New York State

Election Law § 8-400(1)(b) was previously ruled to be constitutional by the Appellate Division,
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Fourth Department in Ross v State of New York, 198 A.D.3d 1384 (4" Dept., 2021), in which the
constitutionality of Election Law § 8-400(1)(b) was challenged on substantially the same grounds
that are presented here. The Cavalier Respondents contended that Ross is binding precedent, and
pursuant to the doctrine of stare decisis precluded the Warren County Supreme Court from
reaching a different outcome from Ross. In a reasoned and measured Decision and Order issued
on September 19, 2022, the Court (Auffredou, J.) opined that:

The doctrine of stare decisis requires trial courts in [the Third

Department] to follow precedents set by [other Departments of the

Appellate Division] until the Court of Appeals or [the Third

Department] pronounces a contrary rule. Mountainview Coach

Lines, Inc. v. Storms, 102 A.D.2d 663, 664 (2" Dept., 1984).

Notwithstanding plaintiffs’ arguments to the contrary, the court

finds Ross to be binding precedent. Under the doctrine of stare

decisis, the court is bound by the decision in Ross. Cavalier v.

Warren Cnty. Bd. of Elections, No. £F2022-70359, 2022 WL

4353056, at *2 (N.Y. Sup. Ct. Sept. 19, 2022) (internal quotation

marks omitted).

As such, the Court in Cavalier sets forth the underlying principle that Ross should be
binding authority on this Court, abseiit any further ruling from the Third Department or the Court
of Appeals. The Cavalier decision is presently on appeal before both the New York State
Appellate Division, Third Department (NYSCEF Ind. No. EF2022-70359 Doc. No. 67 (September
19, 2022)) and the New York State Court of Appeals (NYSCEF Ind. No. EF2022-70359 Doc. No.
69 (October 7, 2022)).

Within one week of the issuance of the Cavalier decision, the Petitioners herein (the New
York State Republican and Conservative Parties and the Chairmen of those parties, as well as the
Saratoga Republican Committee, the Chairman of the Saratoga Republican Party, the

Commissioner of the Erie County Board of Elections, the Commissioner of the Dutchess County

Board of Elections, a current New York State Assembly Member, a candidate for New York State
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Senate, and a voter in Erie County) filed the instant action seeking (amongst other things)
declaratory and injunctive relief related to those above-referenced statutory provisions authorizing
absentee voting. Specifically, the Petitioners seek a declaration that (1) the amendments to
Election Law § 8-400 (collectively referenced as Chapter 2 of the Laws of 2022) are not authorized
by Article II, § 2 of the New York State Constitution, which is the source of the Legislature's power
to allow absentee voting and (2) that Chapter 763 of New York Laws 2021 (hereinafter Chapter
763) and Chapter 2 of New York Laws of 2022 authorizing absentee voting on the basis of fear of
COVID-19 are unconstitutional on the grounds that Chapter 763 (a) conflicts with and violates
various provisions of the Election Law and the New York State Constitution and (b) interferes
with various constitutionally protected rights of citizens. As set forth, the Respondents contend
that the Petitioners have failed to establish irreparable harm; the Petitioners lack standing; the
action is barred by the doctrine of laches, the action fails to present a justiciable claim and; NYS
Election Law § 8-400 is constitutional.

Against the backdrop of this electoral and constitutional import, the matter now comes
before the Court for a decisiorcrelative to the constitutional, declaratory and injunctive relief
sought by the Petitioners and collectively opposed by the Respondents.

In the context of this Decision the Court will first address the Petitioners’ contention that
Chapter 763 of New York Laws 2021 (Chapter 763) is unconstitutional on the grounds that Chapter
763 (a) conflicts with and violates various provisions of the Election Law and the New York State
Constitution and (b) interferes with various constitutionally protected rights of citizens. The Court
will then address the Petitioners’ contention that the amendments to NYS Election Law § 8-400
(collectively referenced as Chapter 2 of the Laws of 2022) are not authorized by Article II, § 2 of

the New York Constitution, which is the source of the Legislature's power to allow absentee voting.
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Here, the Petitioners contend that Chapter 763 is (among other challenges) unconstitutional
in that the statute impermissibly precludes judicial review of contested ballots, subverts the
bipartisan spirit of Article II, Section 8 of the NYS Constitution and interferes with the substantive
due process rights of citizens, voters, candidates and electors. The Respondents contend that
judicial review of the validity of a ballot has always been limited (Tenney v. Oswego Cnty. Bd. of
Elections, 71 Misc. 3d 400, 416 (Sup. Ct. Oswego Cty. 2021))* and likewise that Chapter 763 is
neither in conflict with the New York State Constitution nor the New York State Election Law.

As a threshold matter, Article VI, §7 of the New York State Constitution gives the Supreme
Court jurisdiction over all questions of law emanating from the Elcction Law. New York State
electoral history has repeatedly seen extremely close races i which the Courts were invoked to
review the administrative determinations of the Boards of Elections to invalidate, validate, qualify
or unqualify voters and ballots.

Chapter 763 conflicts with Article 16 of the Election Law as it deprives this or any other
court of jurisdiction over certain Election Law matters stating that “in no event may a court order
a ballot that has been counted ta be uncounted.” Election Law §§ 9-209(7)(j), 9-209(8)(e). As it
is written, Chapter 763 abrogates both the right of an individual to seek judicial intervention of a
contested “qualified” ballot before it is opened and counted and the right of the Court to judicially
review same prior to canvassing. Election Law §§ 9-209(5) limits poll watchers to “observing,
without objection.” The making of an objection is a pre-requisite to litigating the validity of a
ballot and preclusion in the first instance prevents an objection from being preserved for judicial

review. As had been the long-standing practice, a partisan split on the validity of a ballot is no

4 "Judicial review of a Board of Elections' ruling on the validity of an affidavit ballot under Election
Law § 16-106(1) is limited to determining whether the Board, based upon the affiant’s oath and the Boards’
own records, committed a ministerial error when it decided to cast, or not cast, that ballot." Tenney, 71
Misc.3d 400 (2021)
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longer accompanied by a three-day preservation of the questioned ballot for judicial review.
Pursuant to Chapter 763, in the event of a split objection on the validity of a ballot, the ballot is
opened and counted. As per the plain language of Chapter 763 once the ballot is “counted” it
cannot be “uncounted” and is thus precluded from judicial review for confirmation or rejection of
validity. Therefore, Chapter 763, Laws of 2021 actually and effectively pre-determines the validity
of any of the various ballots which may be contested pursuant to the provision of §16 — 112
Election Law thus divesting the Court of its jurisdiction. This inability to seek judicial intervention
at the most important stage of the electoral process (i.e the opening and canvassing of ballots)
deprives any potential objectant from exercising their constitutional due process right in preserving
their objections at the administrative level for review by the courts.’

Statutory preclusion of all judicial review of the decisions rendered by an administrative
agency in every circumstance would constitute a grant of unlimited and potentially arbitrary power
too great for the law to countenance. Matier of DeGuzman v. New York State Civil Service
Commission, 129 A.D.3d 1189 (3 Dept., 2015); see Matter of Pan Am. World Airways v New
York State Human Rights Appeai 3d., 61 N.Y.2d 542 (1984); Matter of Baer v Nyquist, 34 N.Y.2d
291 (1974). Thus, even when proscribed by statute, judicial review is mandated when
constitutional rights (such as voting) are implicated by an administrative decision or "when the
agency has acted illegally, unconstitutionally, or in excess of its jurisdiction.” Deguzman, See
Also, Matter of New York City Dept. of Envtl. Protection v New York City Civ. Serv. Commn., 78

N.Y.2d 318 (1991).

> The Constitution further establishes the right to due process of law and equal protection
under these laws. “No person shall be deprived of life, liberty or property without due process of
law” N.Y. Constitution, Article 1, § 6. Further, “No person shall be denied the equal protection of
the laws of this state or any subdivision thereof. No person shall be denied the equal protection of
the laws of this state or any subdivision thereof” N.Y. Constitution, Article I, § 11.
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By proscribing judicial review and pre-determining the validity of ballots, as set forth in

Election Law § 9-209(8)(¢), the legislature effectively usurps the role of the judiciary. Further, by

eliminating judicial review, Chapter 763 also effectively permits one commissioner to determine

and approve the qualification of a voter and the validity of a ballot despite the constitutional

requirement of dual approval of matters relating to voter qualification as set forth in N.Y.

Constitution, Article II, Section 8:

All laws creating, regulating or affecting boards or officers charged
with the duty of qualifying voters, or of distributing ballots to voters,
or of receiving, recording or counting votes at elections, shall secure
equal representation of the two political parties.

The Court of Appeals has recognized that ensuring bipartisan representation is essential to

the electoral process. Graziano v. County of Albany, 3-N.Y.3d 475, 480 (2004). In Graziano, the

Court of Appeals held that “the constitutional and statutory equal representation guarantee

encourages even-handed application of the Election Law and when this bipartisan balance is not

maintained, the public interest is affected.” Id. at 481. The Court further stated;

“The same is notirue of petitioner's other claim—that the County’s
actions resulted in intermittent political imbalance on the Albany
County Board of Elections. This assertion implicates New York
Constitution, Article II, § 8, which mandates that all laws affecting
the administration of boards of elections “shall secure equal
representation of the two political parties which ... cast the highest
and the next highest number of votes.” Election Law § 3-300
similarly requires “equal representation of the major political
parties” on boards of elections. The requirement of bipartisanship
on local boards of elections is an important component of our
democratic process for its purpose is to ensure fair elections ...
inherent in the statutory scheme is the requirement that each election
commissioner be chosen by his or her party to represent its interests
on the board of elections. As an individual election commissioner,
petitioner therefore performs two distinct statutory functions—he
assists his co-commissioner in the administration of the Board and
he safeguards the equal representation rights of his party. When
fulfilling the latter function, we conclude that petitioner may act
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alone to challenge the actions of the County. Petitioner’s capacity to
sue to vindicate political interests grounded in the language of the
Constitution and the Election Law is inherent in petitioner's unique
role as guardian of the rights of his party and must be implied from
the constitutional and statutory requirement of equal representation.
Recognition of such a right ensures that attempts to disrupt the
delicate balance required for the fair administration of elections are
not insulated from judicial review.” Graziano, supra.

As abave, the provision of Chapter 763 that effectively permits one Commissioner to take
control and override what is Constitutionally required to be a bipartisan review process at the
Boards of Election, (without provision for meaningful judicial oversight or review,) is contrary to
what is guaranteed by Article II § 8 of the New York State Constifution.

In view of the same, this Court finds the language of Chapter 763 conflicts with Article 1,
§ 6, Article I, § 11, Article IL, § 8 and Article VI, §7 of the New York State Constitution. As such,
the Petitioners’ motion to declare Chapter 763 unconstitutional is granted pursuant to the Second,
Third, Fifth, Sixth and Seventh Causes of Aciton.

The right to preservation of ballots considering an upcoming contest in a court of
competent jurisdiction is expressiy set forth in the Election Law and courts routinely grant
preservation orders under the provisions of Election Law § 16 — 112. See, Cairo & Jacobs v.
Nassau County Board of Elections, Index No. 612124/2020. As Chapter 763 has been found by
this Court to conflict with Article 1, § 6, Article I, § 11, Article II, § 8 and Article VI, §7 of the
New York State Constitution and correspondingly those enumerated sections of the New York

State Election Law, this Court likewise finds it appropriate to grant the Petitioners’ request for a

preservation order.
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The Court now turns to the question of the constitutional validity of the amendments to
NYS Election Law § 8400 as not authorized by Article II, § 2 of the New York State Constitution.
While there is a constitutional right to vote, there is no constitutional right to an absentee ballot
and Section 2 of Article I of the New York State Constitutioﬂ empowers the Legislature to provide
for absentee ballots. Colaneri v. McNab, 90 Misc.2d 742; Eber v Board of Elections of County of
Westchester, 80 Misc.2d 334. The Court notes that both the Petitioners and Respondents have set
forth an avalanche of awfuls that each espouse will result from either the validation or invalidation
of NYS Election Law § 8-400 through this proceeding. Significant time was spent in the moving
papers and oral argument to detail the Court on the potential perils of disenfranchisement, rampant
fraud, procedural chaos and discord. While the Court doez not diminish the import of those
considerations, it must narrow its inquiry to the foremost procedural and legal issue of those
arguments. Specifically, this Court must determine whether it is bound by the doctrine of stare
decisis to follow the same holding of the Warien County Supreme Court in Cavalier and likewise
determine that the Ross decision (Ress v. State of New York, Ind. No. E174521/2021 [Niagara
County Sup. Ct., March 18, 2021]{NYSCEF Ind. No. E174521/2021 Doc. No. 20]) which found
New York State Election Law § 8-400 to be constitutional and affirmed by the New York State
Appellate Division, Fourth Department (Ross v. State of New York, 198 A.D.3d 1384 (4" Dept.,
2021)) is to be considered binding precedent.

In seeking to ascertain the procedural import of both the Ross and Cavalier decisions and
any corresponding constraint placed thereby upon this Court, despite being clearly identified as
one of the foremost procedural issues in the instant matter, no party was able to inform the Court
of the appellate status of the Cavalier decision. Upon direct inquiry from the Court both the

Petitioner and Respondents each affirmatively represented that “no appeal” had been taken of the
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Caval{er decision. The Court’s own inquiry into the appellate record clarified that the Cavalier
decision is indeed presently on appeal pending before both the New York State Appellate Division,
Third Department (NYSCEF Ind. No. EF2022-70359 Doc. No. 67 (September 19, 2022)) and the
New York State Court of Appeals NYSCEF Ind. No. EF2022-70359 Doc. No. 69 (October 7,
2022)).

Likewise, despite averring on the October 12, 2022 record and in its moving papers
(Petitioner’s Memorandum of Law, Ind. No. 20222145 NYSCEF Doc. 68) that the Plaintiffs in
Cavalier did not challenge the constitutionality of NYS Election Law § 8-400, as addressed above
a review of the Cavalier record and September 19, 2022 Decision and Order reveals this to be
inapposite. Following the Court’s direct inquiry, the Petitionezs tacitly acknowledged same in its
October 17, 2022 Correspondencé (NYSCEF Doc. 137). Parenthetically the Court notes that a
direct appeal to the New York State Court of Appsals under 5601(b)(2) is only permitted “from a
judgment of a court of record ... which finally determines an action where the only question
involved on appeal is the validity of a statutory provision of the state or ... under the constitution
of the state.”

The Court in Cavalier sets forth the underlying principle that absent any further ruling from
the Third Department or the Court of Appeals, Ross should be binding authority on this Court.
The Respondents herein contend that pursuant to the doctrine of stare decisis this Court is
precluded from reaching a different outcome than that of either the New York State Appellate
Division, Fourth Department in Ross or the Warren County Supreme Court in Cavalier.

While it is arguable whether this éourt may have been able to distinguish the Petitioner’s
2021 New York State Election Law § 8-400 constitutional challenge from that which was before

the Ross court in 2020, such an argument is rendered academic by the Warren County Supreme
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Court’s decision in Cavalier. Here, the same portion of the Petitioners’ instant challenge to
Election Law § 8-400 (specifically as being violative of Article II, Section 2 of the NYS
Constitution) was directly addressed before the Court in Cavalier. The Cavalier decision, (issued
by a fellow Supreme Court of a neighboring county in the same 4" Judicial District and the same
Appellate Division, Third Department,) found Ross to be binding precedent on the very same issue
(Election Law § 8-400 being violative of Article I, Section 2 of the NYS Constitution) presently
challenged before this Court.

The Appellate Division is a single state-wide court divided into departments for
administrative convenience (see Waldo v Schmidt, 200 NY 199, 202; Project, The Appellate
Division of the Supreme Court of New York: An Empirical Study of its Powers and Functions as
an Intermediate State Court, 47 Ford L Rev 929, 941) and, therefore, the doctrine of stare
decisis requires trial courts in this department to follow precedents set by the Appellate Division
of another department until the Court of Appeals or this Appellate Division pronounces a contrary
rule (see, e.g., Kirby v Rouselle Corp., 108 Misc 2d 291, 296; Matter of Bonesteel, 38 Misc 2d
219, 222, affd 16 AD2d 324; * Carmody-Wait 2d, NY Prac, § 2:63, p 75). This is a general
principle of appellate procedure (see, €.g., Auto Equity Sales v Superior Ct. of Santa Clara County,
57 Cal 2d 450, 455; Chapman v Pinellas County, 423 So 2d 578, 580 [Fla App]; People v Foote,
104 11 App 3d 581), necessary to maintain uniformity and consistency (see Lee v Consolidated
Edison Co., 98 Misc 2d 304, 306), and, consequently, any cases holding to the contrary (see,
e.g., People v Waterman, 122 Misc 2d 489, 495, n 2) are disapproved. Mountain View Coach

Lines, Inc. v Storms, 102 A.D2d 663, 664, 476 N.Y.S.2d 918 (2™ Dept., 1984).
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The Cavalier decision is presently on appeal to the Appellate Division, Third Department
and the New York State Court of Appeals. Neither appellate court has ruled otherwise and has yet
to determine the constitutional challenge to New York State Election Law § 8-400 contrariwise to
the Fourth Department’s holding in Ross.

This Court, similar to the Warren County Supreme Court in Cavalier, is constrained to
follow the precedent set by the Appellate Division, Fourth Department in Ross. The Court must
conclude that Ross and Cavalier are binding precedent, which precludes this Court’s ability to
reach a different outcome. In view of the same, the holding of Ross and Cavalier thus compels
granting the motion of Respondent NYS and collectively joined by the other Respondent parties
seeking the dismissal of the Plaintiff’s constitutional challenge to New York State Election Law §
8-400 and the denial of the Plaintiff’s motion for injunctive relief specifically related to same.

The Court recognizes that it is procedurally bound to follow the doctrine of stare decisis
and is thus likewise bound by the holdings of Ross and Cavalier absent any contrary decision of
either the Appellate Division, Third Department or the New York State Court of Appeals.
However, the Court notes that but for the procedural constraints of Ross and Cavalier, it would
have reached a different outcome on the constitutionality of New York State Election Law § 8-
400.

It is the opinion of this Court that a legislative action taken in excess of its constitutional
authority is invalid as a matter of law. Silver v. Pataki, 3 A.D.3d 101 (1* Dept., 2021); New York
State Bankers Association v. Wetzler, 81 N.Y.2d 98 (1993); King v. Cuomo, 81 N.Y.2d 246 (1993).
In Silver, the Appellate Division, First Department reviewed the clear and unambiguous language
of Article VII, § 4 of the Constitution to determine thc-extent of the Legislature’s authority to alter

an appropriations bill submitted by the Govemor. Silver, 3 A.D.3d at 107-108. The First
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Department read Article VII, § 4 as conferring upon the Legislature just that authority to alter an
appropriation bill using only the three permissible methods expressly provided to them under the
NYS Constitution. /d. Applying the principle of expressio unius est exclusio alterius, the First
Department concluded that the three methods of alteration identified in Article VII, § 4 were
exclusive and that “the framers of the Constitution did not mean to grant the Legislature carte
blanche to modify appropriations at will (in Article VII, § 4 or) some other piece of legislation.”
Id. In Silver, because the Legislature purported to amend an appropriation bill using a method not
provided for in Article VII, § 4, the Court held the disputed amendments were unconstitutionally
enacted and were therefore void. /d. Regardless of the nature of the Legislative enactment
(budgetary or non-budgetary), the process by which the Court interprets a constitutional provision
and the legal principles that apply thereto remain unchanged.
Similarly, under Article II, § 2, the NYS Constitution (not the Legislature) expressly
 identifies the categories of persons qualified 1o vote by absentee ballot (i.e., the “who”), as only
those persons who are “absent from the county of their residence” on Election Day or who are
unable to appear at a polling place due to “illness or physical disability.” NYS Const. Art. I1, § 2.
The clear and unambiguous language of Article I, § 2, confers upon the Legislature only that
authority to enact laws specifically as to the “manner in which” and “the time and place at which”
a qualified voter may vote by absentee ballot (i.e., the “how,” “when,” and “where”). Thus, Article
11, § 2 confers upon the Legislature authority to enact laws concerning only those three (3) discrete
categories as it relates to absentee voting. The principle of expressio unius est exclusio alterius
requires that those three categories be deemed exclusive. As set forth above, prior to the enactment
of the instant amendments, absentee voting was not a liberal right afforded to all but was instead

narrowly tailored “to ensure fair elections by protecting the integrity of the ballot” by maximizing
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the right to vote under “a detailed scheme for the issuance, collection and canvassing of absentee
ballots” that was required based on the commonly understood need for “safeguards” where it is
recognized that “absentee ballots are cast without the secrecy and other protections afforded at the
polling place, giving rise to opportunities for fraud, coercion and other types of mischief.” See
Gross v. Albany County Bd. of Elections, 3 N.Y.3d 251, 255 (2004).

The framers of the Constitution did not intend to grant (and did not grant) the Legislature
carte blanche to enact legislation over absentee voting, nor did the People of the State of New
York vote to permit same under Proposal 4. Notwithstanding, the Legislature through its
amendment and expansion of the definition of “illness” under New York State Election Law § 8-
400 effectively permits any qualified voter in the State of New York to vote absentee and has thus
exceeded its authority under the NYS Constitution and unquestionably violates the “spirit” of
absentee voting.

The Court likewise finds unavailing the Respondents’ argument that the expansion of
absentee voting provisions to New York State Election Law § 8-400 is a “tailored temporary
solution” by the Legislature to address the continuing effects of the COVID-19 pandemic. The
Respondents collectively reference that the expanded access to absentee voting under New York
State Election Law § 8-400 is set to expire at the end of 2022. But, in those same references the
Respondents also seem to qualify this reference and suggest that expiration could ultimately be
dependent upon (and subject to revisitation or continuation) depending on the “state of the
pandemic.” Indeed, the Respondents’ respective papers are replete with alarmist statistics of rising
incidences of COVID-19 infections and the collective phantom menaces of Monkey Pox and Polio
looming. The Respondents suggest throughout their respective papers and arguments that this

consternation about constitutionality is the Shakespearean “much ado about nothing™ as these
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absentee voting expansions will sunset and expire at the end of 2022. This Court is skeptical of
such a pollyannaish notion. There is nothing before this Court to suggest that the continued
overreach of the Legislature into the purview of the New York State Constitution shall sunset or
that this authority once taken shall be so returned. Despite the express will of the People against
universal absentee voting by the defeat of Proposal 4 in 2021, the Legislature appears poised to
continue the expanded absentee voting provisions of New York State Election Law § 8-400
forward ab infinito in an Orwellian perpetual state of health emergency and cloaked in the veneer
of “voter enfranchisement” and protected by the Ross decision (until decided otherwise.) Contrary
to the sentiments of Counsel for Respondent NYS BOE during the October 12, 2022 Hearing,
there are uncounted reasons for this Court to second-guess the wisdom of the Legislature.

Accordingly, it is hereby

ORDERED that the portion of Petitioners™ motion declaring Chapter 763 of the New York
Laws of 2021 to be unconstitutional pursuani to the second, third, fifth, sixth and seventh causes
of action is granted; and it is

FURTHER ORDERED ti:at the Petitioners’ motion seeking a preservation order is granted
and the Petitioners are hereby directed to submit a proposed Order to the Court; and it is

FURTHER ORDERED that those portions of the motions to dismiss of Respondent NYS
and Respondent Assembly Majority (joined coliectively by the other named Respondents) not
previously denied are granted, and those aspects not granted herein are dismissed as against all

Respondents; and it is

SO ORDERED.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SARATOGA
X

In the matter of

RICH AMEDURE,

ROBERT SMULLEN , WILLIAM FITZPATRICK,
NICK LANGWORTHY,

THE NEW YORK STATE REPUBLICAN PARTY,
GERARD KASSAR,

THE NEW YORK STATE CONSERVATIVE PARTY,
CARL ZIELMAN,

THE SARATOGA COUNTY REPUBLICAN PARTY,
RALPH M. MOHR, AND ERIK HAIGHT,

Petitioners / Plaintiffs, INDEX NO. 20222145
Freestone, J.
-against-

STATE OF NEW YORK, BOARD OF AMENDED
ELECTIONS OF THE STATE OF NEW.5"ORK, ORDER PURSUANT
GOVERNOR OF THE STATE OF NEW YORK, TO ELECTION LAW
SENATE OF THE STATE OF NEW YORK §16 - 112 & NYS
MAIJORITY LEADER AND PRESIDENT PRO CONSTITUTION
TEMPORE OF THE SENATE OF THE STATE ART VI §7
OF NEW YORK, MINORITY LEADER OF THE
SENATE OF THE STATE OF NEW YORK,
ASSEMBLY OF THE STATE, OF NEW YORK,
MAIJORITY LEADER OF THE ASSEMBLY
OF THE STATE OF NEW YORK,
MINORITY LEADER OF THE ASSEMBLY
OF THE STATE OF NEW YORK;
SPEAKER OF THE ASSEMBLY OF
THE STATE OF NEW YORK,

Respondents / Defendants.

X

UPON ALL OF THE PAPERS AND PROCEEDINGS HERTOFORE HAD
HEREIN, AND UPON THIS COURT’S ORDER ISSUED AND ENTERED ON
OCTOBER 21, 2022, PURSUANT TO THE PROVISIONS OF ARTICLE VI, §7 OF
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THE NEW YORK STATE CONSTITUTION AND §16-112 ELECTION LAW, IT
IS HEREBY ORDERED ADJUDGED AND DECREED:

IT IS ORDERED THAT, Respondent New York State Board of Elections and the
Commissioners thereof shall forthwith direct and command all local Boards of
Elections under their jurisdiction to preserve and hold inviolate all absentee,
military, special, special federal, and affidavit ballots [hereinafter, “the paper

ballots™] cast in connection with the 2022 General Election, and

IT IS FURTHER ORDERED THAT, Respondent New York State Board of
Elections and the Commissioners thereof [hereinafier NYSBOE] shall forthwith
direct and command all local Boards of Elections under their jurisdiction to
preserve and hold inviolate all voting records, elcciion materials including but not
limited to applications, letter applications, registration records, notes, memoranda

and records associated with the aforesaid paper ballots, and

IT IS FURTHER ORDERELD THAT, this preservation order is issued in
contemplation of any coritest before the Supreme Court, OR Court of competent
Jurisdiction, that may be brought by the Plaintiff / Petitioners herein or any other
party with standing to commence an action pursuant to the provisions of Article 16

Election Law, and

IT IS FURTHER ORDERED THAT, this preservation order shall in all cases be
implemented in accordance with the provisions of the New York State
Constitution, Article II, §8, and that all access to ballots and voting materials shall

be done on a bi-partisan basis only, and
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IT IS FURTHER ORDERED THAT, the NYSBOE shall direct and command
all local boards of elections under its jurisdiction to maintain the terms of this order
in full force and effect until the date(s) scheduled for the post-Election Day
canvass / recanvass of ballots cast in the 2022 General Election, for which notice

has been provided by law to candidates and party committees, and

IT IS FURTHER ORDERED THAT, the NYSBOE shall forthwith direct and
command all local Boards of Elections under their jurisdiction to preserve and hold
all ballots that: a). have been received but have not been removed from the ballot
envelope; b). have been received and have been removed from the ballot envelope;
and/or c). have been received and the ballot envelope burst, but the ballot has not
been removed from the envelope, separate from those cast at early voting or on the
day of Election, November 8, 2022 and that none of the above categories of ballots
shall be comingled, intermingled, counted, scanned, tallied, canvassed or re-
canvassed prior to the close of pclis on the general election day of November 8,
2022, and

IT IS FURTHER ORDBERED THAT, nothing herein shall be construed to
preclude the local Boards of Elections from sorting ballots into the appropriate

election districts for the scheduled post-election re-canvass; and

IT IS FURTHER ORDERED THAT, nothing in this this preservation order shall
prevent the “cure” process contained in the Election Law prior to the adoption of
the unconstitutional provisions of Chapter 763, Laws of 2021from moving forward

and being implemented, and
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NEW YORK STATE SUPREME COURT
APPELLATE DIVISION : THIRD DEPARTMENT

IN THE MATTER OF

RICH AMEDURE, ROBERT SMULLEN,
WILLIAM FITZPATRICK, NICK LANGWORTHY,
THE NEW YORK STATE REPUBLICAN PARTY,
GERARD KASSAR, THE NEW YORK STATE
CONSERVATIVE PARTY, CARL ZIELMAN, THE
SARATOGA COUNTY REPUBLICAN PARTY,

Case No. CV-22-1955
RALPH MOHR and ERIK HAIGHT,

Petitioners / Plaintiffs-
Respondents,

— against —

STATE OF NEW YORK, BOARD OF ELECTIONS
OF THE STATE OF NEW YORK, GOVERNOR OF
THE STATE OF NEW YORK, SENATE OF THE
STATE OF NEW YORK, MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE
SENATE OF THE STATE OF NEW YORK,
MINORITY LEADER OF THE SENATE OF THE
STATE OF NEW YORK, ASSEMBLY OF THE
STATE OF NEW YORK; MAJORITY LEADER OF
THE ASSEMBLY OF THE STATE OF NEW
YORK, MINORITY LEADER OF THE
ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE STATE
OF NEW YORK,

Respondents / Defendants-
Appellants.

AFFIRMATION OF CHRISTOPHER MASSARONI, ESQ. IN SUPPORT
OF THE MOTION FOR A STAY MADE BY THE ASSEMBLY OF THE
STATE OF NEW YORK, SPEAKER OF THE ASSEMBLY AND THE
MAJORITY LEADER OF THE ASSEMBLY
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Christopher Massaroni, Esq., an attorney duly admitted to practice in
the courts of the State of New York, hereby affirms under penalty of perjury as
follows:

1. [ am duly licensed and admitted to practice before the courts of the State
of New York and I am a partner of the law firm of Hodgson Russ LLP, counsel to
the following Respondents/Defendants-Appellants who are the movants herein: the
Assembly of the State of New York, the Majority Leader of the Assembly of the
State of New York, and the Speaker of the Assembly of th¢ State of New York (the
“Assembly Majority Appellants”). As such, I am {fuily familiar with the facts and
circumstances recited herein.

2. I respectfully submit this Affirmation in support of the motion of the
Assembly Majority Appellants for an order pursuant to CPLR § 5519 confirming the
automatic stay under CPLR § 5519(a)(1) or in the alternative, granting a
discretionary stay under CPLR § 5519(c) related to the Order of Saratoga County
Supreme Court (Freestone, J.) in this matter.

3. The Assembly Majority Appellants make this motion because
maintaining the status quo in this elections case is imperative. As discussed more
fully below, aside from the meritorious nature of this appeal and the likelihood of
success resulting in the reversal of the Order, as of the submission of this motion,

Election Day is 15 days away. The Order has thrown the canvassing procedure for
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each county board of elections into a state of uncertainty and confusion. As a result,

the uniform process of canvassing ballots no longer exists. The stay will ensure that

during the pendency of this appeal, this essential uniformity will remain in place.

While CPLR § 5519(a)(1) provides for the automatic stay in which the Assembly

Majority Appellants are entitled, it is necessary to have an order of this Court to

avoid any doubt or argument to the contrary.

4. In support of this motion, I respectfully offer to the Court the following

designated exhibits:

Exhibit A

Exhibit B

Exhibit C

Exhibit D

Exhibit E

Exhibit F

Exhibit G

Decision and Order of Saratoga County Supreme Court
(Freestone, J.), granted October 21, 2022, with Notice of
Entry, dated October 21, 2022 and Affirmation of Service,
dated October 21.-2022.

Notice of Appeal of Assembly Majority Appellants, dated
October 21, 2022 with Affirmation of Service.

Order to Show Cause granted September 29, 2022.

First Amended Verified Petition/Complaint, dated
October 3, 2022, with exhibits.

Affirmation of Brian L. Quail, dated October 5, 2022, with
exhibits.

Affidavit of Kristen Zebrowski Stavisky in Opposition to
the Verified Petition/Complaint, sworn to October 5,
2022.

Notice of Motion to Dismiss on behalf of Respondents-
Defendants State of New York and Governor Kathy
Hochul, dated October 5, 2022, Affirmation of Lauren R.
Eversley, dated October 5, 2022, with exhibits.
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Exhibit I

Exhibit J

Exhibit K

Exhibit L

Exhibit M
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Order to Show Cause, granted, October 11, 2022,
Affirmation of Christopher Massaroni, dated October 7,
2022, in support of Assembly Majority’s Motion to
Dismiss with exhibits, and supporting Memorandum of
Law, dated October 7, 2022.

Second Affidavit of Kristen Zebrowski Stavisky in
Opposition to the Verified Petition/Complaint, sworn to
October 7, 2022 with exhibit.

Reply Affirmation of Christopher Massaroni, dated
October 11, 2022, in further support of Assembly
Majority’s Motion to Dismiss with exhibits.

Affidavit of Joseph J. Kearney in support of the First
Amended Verified Petition/Complaint, sworn to October
11,2022.

Transcript of Proceedings.

A copy of the Couit of Appeals’ decisions, dated October
21, 2022, transferring the appeal of Cavalier v. Warren
Cnty. Bd. of Elections to this Court.

Factual Background

Petitioners-Respondents’ Challenge

5.

With less than 45 days to Election Day, and with absentee ballots

already being submitted, processed, and prepared for canvassing, Petitioners-

Respondents commenced this lawsuit raising a number of causes of action seeking

to (1) invalidate Chapter 763 of the Laws of 2021, which became effective on April

1,2022, related to ballot canvassing and related procedures challenging such ballots;

(2) enjoin the Board of Elections from accepting absentee ballots; (3) invalidate

Chapter 2 of the Laws of 2022 permitting absentee ballots on the basis of COVID-

4
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19; (4) invalidate these legislative enactments entirely as unconstitutional; and (5)

obtain injunctive relief prohibiting the enforcement of these legislative enactments.

6.

The various respondents submitted papers responding to the Petition as

amended, including answers and motions to dismiss. The Court below denied the

motions to intervene, but allowed the proposed intervenors to submit amicus curiae

briefs, if they so chose.

Decision and Order of the Court Below

7.

After extensive briefing and oral argument by: the parties and proposed

intervenors, the Court below issued a Decision and Gider:

a.

Dismissing the portion of the Petition seeking to invalidate Chapter
2 of the Laws of 2022 as the¢ validity of this legislation had already
been held valid and constitutional by the Fourth Department in Ross
v. State, 198 A.D.3d 1384 (4th Dep’t 2021) and Warren County
Supreme Court inCavalier v. Warren Cnty. Bd of Elections, 174
N.Y.S.3d 568, 2022 WL 4353056 (Sup. Ct., Warren Cnty., 2022).
Cavalier 1s on appeal to this Court by Notice of Appeal (Case No.
536148) and by subsequent transfer from the Court of Appeals. See
Ex. M.

Declaring Chapter 763 of the Laws of 2021 unconstitutional;

Granting a preservation order and directing submission of a
proposed order by Petitioners-Respondents; and

Dismissing all other relief sought not previously granted.

908220-22
10/27/2022
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8. This appeal is taken from all portions of the Order that granted
Petitioners-Respondents relief and which denied the Assembly Majority Appellants’
Motion to Dismiss.

The Assembly Majority Appellants are Entitled to an Automatic Stay of the
Order Pursuant to CPLR 5519(a)(1).

0. In general, a stay applies to the enforcement of an order or judgment.
The automatic stay is governed by CPLR § 5519(a)(1), which states, in relevant part,
that service by a government entity “upon the adverse party of a notice of appeal or
an affidavit of intention to move for permission to appeal stays all proceedings to
enforce the judgment or order appealed from pending the appeal or determination
on the motion for permission to appeal.”

10.  The Speaker of the Assetnbly and Majority leader, as elected members
of the Legislature, are state officers. See Public Officers Law § 2. Therefore, the
automatic stay under CPLR § 5519(a)(1) applies.

Alternatively, the Assembly Majority Appellants are Entitled to a
Discretionary Stay Pursuant to CPLR § 5519(c¢).

11.  Asdiscussed further below, the aim of a stay is to ensure the status quo
i1s maintained during the pendency of an appeal. While the Assembly Majority
Appellants maintain that they are entitled to the automatic stay, and merely seek to

confirm this so to avoid arguments to the contrary, should this Court disagree, the
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Assembly Majority Appellants alternatively seek a discretionary stay pursuant to
CPLR § 5519(c), which is both appropriate and necessary here.

12.  Chapter 763 of the Laws of 2021 pertaining to the canvassing of
absentee ballots was signed into law on December 22, 2021, and applies to all
primary, special, and general elections conducted on or after April 1, 2022, including
two special elections for the United States House of Representatives held in August.
Petitioners-Respondents waited until September 27, 2022 to bring this challenge,
which is over nine months from the signing into law of Chapter 763. This delay cuts
against any potential argument that expediency is-1iecessary. To the contrary, the
status quo must be maintained to avoid the lack of uniform treatment of ballots and
the confusion that will result from the Girder. Each county’s board of elections will
be left to decide how to operate in‘iight of the Order. Pending the outcome of this
appeal, especially with Election Day approximately two weeks away, a stay is
necessary to ensure this necessary consistency in the voting process.

A. The Assembly Majority Appellants are Likely to Prevail on the
Merits.

13. The Order below results from judicial overreach in many ways. It
purports to impose profound and sweeping changes to the manner in which absentee
ballots are now being canvassed on a statewide basis, yet the Order blatantly

misstates the rules of the statute that it has now declared unconstitutional. Worse,
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the Court below had no authority to act on a statewide basis, and there is utterly no
basis in fact or law to support the Order.

14.  The Order should be stayed, and ultimately reversed, because: (1) the
Court below substituted its own views of the COVID-19 pandemic and election
priorities for those of the Legislative and Executive Branches; (2) the Court below
completely ignored the legal standard applicable to this case, which requires the
Court to afford great deference to legislative enactments; (3) the Court below
ignored the legal standard for a preliminary injunction usnider CPLR § 6301 and it
completely failed to consider the issues of irreparable harm or balance of the
equities; (4) the Court below twisted and conterted constitutional provisions to meet
the Court’s desired outcome; and (5) the Court below fundamentally
mischaracterized the provisions of ¢the Election Law at issue here and the manner of
canvassing absentee ballots it general.

15.  The specific issues that the Court below overlooked or misapprehended
include the following:

a. Legal Standard for Preliminary Injunction.

16.  The Court below completely disregarded the requirements for the entry
of a preliminary injunction under CPLR § 6301. The Court addressed only one of
the three elements required for a preliminary injunction — likelihood of success on

the merits, but it failed to address the requirements of irreparable harm or a balance
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of the equities. As a result, the Court raced to its conclusion without giving any
consideration at all to the way in which its Order can result in the disenfranchisement
of persons who wish to vote by absentee ballot and/or the way its Order will
undermine public trust in the electoral process. The failure to weigh each of the
elements of injunctive relief is fatal and precludes the relief granted.

b. Presumption of Validity of a Legislative Enactment.

17. The Court below completely ignored the longstanding doctrine that
“[1]egislative enactments enjoy a strong presumption of constitutionality” and that a
challenge to a law “faces the initial burden democnstrating a statute’s invalidity
‘beyond a reasonable doubt.”” LaValle v. Hayden, 91 N.Y.2d 155, 161 (2002)
(quoting People v. Tichenor, 89 N.Y.2d 769, 773 (1997)). This doctrine has been
reaffirmed by both Court of Appeais and other courts multiple times. See White v.
Cuomo, 38 N.Y.3d 209, 216(2022). See also Sullivan v. New York State Joint
Commn. on Pub. Ethics, 201 A.D.3d 117, 125 (3d Dep’t 2022); Matter of
Harkenrider v. Hochul, 204 A.D. 3d 1366, 1368 (4th Dep’t 2022); Infinite Green,
Inc. v. Town of Babylon, 201 A.D.3d 892, 893-894 (2d Dep’t 2022); Amazon.com,
LLC v. New York State Dep’t of Taxation & Fin., 81 A.D.3d 183, 194 (1st Dep’t

2010).
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C. Limited Purpose of a Preservation Order Under Article 16.

18.  The Court below erroneously used the procedural tool of a so-called
“preservation order” under Election Law Article 16, even though Article 16 provides
a court with limited authority and may not be used to declare a statute
unconstitutional.

19. By its terms, Article 16 is a limited procedural tool intended to enable
Supreme Court to rule upon particular objections to particular ballots under
particular circumstances. Article 16 was never intended to provide a basis for a
constitutional attack upon a statute, or to enable the Court to rewrite the process for
conducting an election. Election Law § 16-106 by its plain terms relates to the
casting and canvassing of ballots, not the constitutionality of provisions related to
such conduct. Before a Court may issue an order with constitutional implications
and statewide impact, the Court must apply the proper legal standard (deference to
Legislature) and consider the elements prescribed by CPLR Article 63 for injunctive
relief.

d. Preservation Orders Can, at Most, Apply to a Single Judicial District.

20.  The procedural vehicle referenced in the Order (Article 16 preservation
order) can apply only within a single judicial district.
21. The Court below erred in relying upon Election Law § 16-112 as

authority for an Order with purportedly statewide effect. Section 16-112 provides

10



(FILED: ALBANY COUNTY CLERK 10/27/2022 05:03 PM INDEX NO. 908220-22
NYSCEF DOC. NO. 10 RECEIVED NYSCEF: 10/27/2022

no such authority, and instead is limited to challenges within a particular judicial
district.

22.  Under Election Law § 16-112, “[a] Supreme Court, by a justice within
the judicial district, . . . may direct . . . the preservation of any ballots in view of a
prospective contest, upon such conditions as may be proper.” New York courts have
consistently ordered relief under this provision only within the confines of their
judicial district. See Matter of King v. Smith, 308 A.D.2d 556, 557 (2d Dep’t 2003).
See also Stammel v. The Rensselaer Cnty. Bd. of Elections; 2021 WL 6053896 (Sup.
Ct., Rensselaer Cnty., 2021); Matter of Tenney v.-Oswego Cnty. Bd. of Elections,
2020 WL 8093628 (Sup. Ct., Oswego Cnty:-2020); Myrtle v. Essex Cnty. Bd. of
Elections, 2011 WL 6015798 (Sup. Ct:, Essex Cnty., 2011); Matter of O Keefe v.
Gentile, 1 Misc. 3d 151, 154 (Sup. Ct., Kings Cnty., 2003).

23. This is so because courts have directed preservation of ballots in
proceedings arising out of challenges to specific ballots that are in dispute. Here,
Petitioners-Respondents failed to challenge any particular, identified, objected-to
absentee ballot. Rather, Petitioners-Respondents sought to preserve all absentee
ballots across New York State. However, Election Law § 16-112 serves an
exceedingly limited purpose that allows courts to preserve actual, not hypothetical,

objected-to ballots so that the court may later adjudicate those objections. There is

11
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no authority to support the issuance of a blanket, state-wide preservation order
pursuant to Election Law § 16-112 as the Court below did here.

e. The Order Misstates the Substance of the Statute That it Struck Down.

24.  Perhaps the most troubling aspect of the Order is that it is based upon a
fundamental misunderstanding (and misstatement) of the terms of Chapter 763 of
the Election Law. Indeed, it is frightening that the Court purports to strike down the
statute based upon a basic misreading of the statute. At three places in the Order,
the Court states that a “ballot” will be “opened” over the objection of one of the
major parties if there is a split among the two paiiies as to its validity. But this
misstates the statute. Specifically, the Order states as follows:

a. “Chapter 763 [precludes] judicial intervention of a contested
‘qualified ballot befote it is opened . . . .”” Order (Ex. A) at 17.

b. “[i]n the event of a split objection on the validity of a ballot, the
ballot is epened . . . .”” Order (Ex. A) at 18.

C. “Chapter 763 also effectively permits one Commissioner to
determine and approve the qualification of a voter.” Order (Ex. A)
at 19.

25. The foregoing quotations make it clear that the Order i1s based upon a
misreading of the statute. Although the Order is imprecise in its discussion, we
presume that when the Order refers to a “ballot” that will be “opened,” it is actually

referring to the ballot envelope, within which each absentee ballot must be included.

12
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Each absentee ballot must be included within a ballot envelope, which includes the
name of voter and must be properly sealed and signed by the voter. Of course, the
ballot envelope conceals the candidates whom the voter selected on the ballot inside
the envelope (thus preserving the concept of secret voting).

26. Initially, the Order overlooks the fact that an absentee ballot is not
issued to a voter unless both commissioners agree that the voter is eligible to vote.
See e.g., Stavisky Aff., Oct. 5, 2022 (Ex. F), § 6. Thus, a ballot is issued only upon
agreement that the voter is qualified to vote.

27. In addition, the Court is wrong in its blanket assertion that a ballot
envelope can be opened without the unanimoiis agreement among the two election
commissioners for each party. As was:explained to the Court below, Chapter 763
provides for two stages of review. “At the initial, and most critical, stage, the ballot
envelope is reviewed for multiple factors, including the critical factor of whether the
voter is properly eligible to vote. See N.Y. Election Law § 9-209(2)(a). See also,
Second Stavisky Aff., Oct. 7, 2022 (Ex. I), 4 9. At this stage of the review, if either
of the commissioners objects to the ballot envelope or the credentials of the voter,
the ballot is set aside and preserved for further review. See id.

28. It is only after both commissioners have agreed to the eligibility of the
voter that the ballot envelope is opened and the ballot is removed. It is only at this

stage, when the potential objections to the ballot are minimal and difficult to

13



(FILED: ALBANY COUNTY CLERK 10/27/2022 05:03 PM INDEX NO. 908220-22
NYSCEF DOC. NO. 10 RECEIVED NYSCEF: 10/27/2022

conceive of, that the ballot will be processed over the objection of one of the
Commissioners.

29. Moreover, this process is based upon the fundamental and long-
standing principle of the presumption of validity of a ballot. It is equivalent to both
(1) the process that applied under prior law and (i1) the process that applies to a voter
who appears in person at a polling place on Election Day. See N.Y. Election Law §
8-304 (1). See also, Second Stavisky Aff. (Ex. ), Oct. 7,2022, 99 10-11. As aresult,
the process prescribed by Chapter 763 fully comports withi constitutional standards.
The fact that the Court misunderstood the fundamental distinction between a “ballot
envelope” and a “ballot” plainly constitutes grounds for reversal of the Order.

f. The Court Misapprehends the Role of the Judiciary in Election Law
Cases.

30. The Order notes that, “Article VI, §7 of the New York State
Constitution gives the Supreme Court jurisdiction over all questions of law
emanating from the Election Law.” Order (Ex. A) at 17. But Article VI, § 7 makes
no specific reference to the Election Law and, instead, is nothing more than a grant
of general jurisdiction to Supreme Court. Yet, from this simple grant of general
jurisdiction, the Court below wrongly suggests that the judiciary somehow has
authority to impose itself upon virtually all matters relating to the conduct of

elections.

14
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31. The Court’s decision is clearly based upon the fundamental assumption
that the judiciary should have the ability to pass upon the propriety of each and every
absentee ballot, and that it has this authority from beginning to end (even after
elections commissioners have agreed that the voter is eligible and the ballot envelope
is proper), and that the judiciary even has the authority to direct elections
commissioners to subtract improper ballots. Of course, there is no constitutional
provision, statute, or case law which provides such authority. To the contrary, courts
throughout the state have repeatedly reaffirmed the concept that the judiciary may
play only a limited role in election contests. See; ¢.g., Matter of Korman v. New
York State Bd. of Elections, 137 A.D.3d 1474, 1475 (3d Dep’t 2016) (“It is well
settled that a court’s jurisdiction to intervene in election matters is limited to the
powers expressly conferred by statute.”); Tenney v. Oswego Cnty. Bd. of Elections,
70 Misc. 3d 680, 682-682 (Sup. Ct., Oswego Cnty., 2020); Matter of McGrath v.

New Yorkers Together, 55 Misc. 3d 204, 208-209 (Sup. Ct., Nassau Cnty., 2016).

g. Bipartisan representation on Election Boards.
32. The Court below noted the constitutional requirement for bipartisan
representation on election boards. See N.Y. Const. art. IT § 8. But it drew the wrong
conclusion from this constitutional provision. There is no doubt that elections

boards throughout the state have equal bipartisan representation.

15
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33. Where the Court below missed the mark is in its assumption that
bipartisan representation means that either party has veto power over a particular
ballot at any stage of the election process. Chapter 763 prescribes a bipartisan
mechanism for the orderly processing of ballots, with equal authority fully accorded
to each party. Under this scheme, neither party has more power or rights than the
other. Most importantly, this process requires bipartisan agreement as to the
eligibility of a voter and the integrity of the ballot envelope before any ballot can be
processed. See Second Stavisky Aff., Oct. 7, 2022 (Ex. 1), 4 9. The mere fact that
neither party may veto a ballot under circumstances where both sides have already
agreed to the eligibility of the voter does not vridermine the constitutional provision
of bipartisan representation.

h. The Court Ignored the Doctrine of Laches.

34. The important issue of laches was addressed extensively in the written
submissions and oral argument, yet the court did not dedicate even a single word to
this concept in its Order. Chapter 763 was signed into law on December 22, 2021
and became effective on April 1, 2022. Since that time, it has been used, without
incident, in seven special elections and two primaries. Petitioners-Respondents have
known about the law from the inception. There has been no secret about it.

35. Nonetheless, Petitioners-Respondents waited until the current general

election was already underway before they commenced this action on September 27,
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2022. Of course, at the present time, absentee ballots have already been issued,
completed, and received. As of October 7, 2022, there had been 321,623 absentee
ballots mailed to voters who requested them and 10,330 absentee ballots received by
county elections officials. See Second Stavisky Aff., Oct. 7, 2022 (Ex. I), 9 3. Each
day, additional absentee ballots are being received at polling places throughout the
state. /d.

36. It is outlandish that Petitioners-Respondents, who are inherently
political by their nature, have waited until the election is-already underway before
raising questions about the election process. This Petitioners-Respondents’ delay
smacks of pure gamesmanship. As a result, based upon the doctrine of laches,
Petitioners-Respondents’ application for immediate relief should be summarily
rejected.

i. The Court Below Seeks to Substitute its Judgment for That of the
Legislative and Executive Branches as to the Threat of COVID-19.

37.  The Order demonstrates that the Court disagrees with the concern that
the Legislative and Executive Branches have shown with respect to the COVID-19
pandemic. Specifically, the Order refers to, “alarmist statistics of rising incidents of
COVID-19 infections.” Order (Ex. A) at 26. It is perfectly understandable if the
Court below does not regard the COVID-19 pandemic as serious, but it is not
appropriate for the Court to use its subjective judgment as to the dangers of the

COVID-19 pandemic as a reason to strike down a duly enacted statute. The question

17
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for the Court below was not whether it agrees that the COVID-19 pandemic is a
matter to be concerned about; the question was whether or not the statute is
unconstitutional.

B. A Stay is Necessary in Order to Avoid Chaos in the Current
Election and to Preserve Election Integrity.

38. Chapter 763 was enacted for the express purpose of providing an
orderly means of absentee voting which would: (1) favor voter enfranchisement (not
disenfranchisement); and (2) permit absentee ballots to be counted on Election Day
so that results of elections (even the close elections)would be known right away.
The legislative history of Chapter 763 expressly recognizes these underlying
principles. See New York State Senate Introducer’s Memorandum in Support of
§ 9-209, Lauren R. Eversley Aff. (Ex. G), Ex. A at 15.

39. Significantly, Petitioners-Respondents readily concede that under prior
law, the process for abs¢ntee voting was flawed. In fact, one of the affidavits
submitted by Petitioners-Respondents stated that canvassing of absentee ballots
under the 2020 Law took place in, “what can only be described as near chaotic
conditions.” See Joseph J. Kearney Aff., Oct. 11, 2022 (Ex. K), 9] 3.

40. The Legislature crafted Chapter 763 for the specific purpose of
addressing the flaws in the processes for absentee of voting which became so clear
in the 2020 election, and which resulted in the “near chaotic conditions” referred to

by Petitioners-Respondents.
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41. For the current election, the elections commissioners of all 57 counties
have been faithfully adhering to the process as set forth in Chapter 763. In
accordance with this process, the County Elections Commissioners have (i) issued
absentee ballots to voters who properly applied for them; (i1) received completed
ballots; and (ii1) opened the ballot envelopes and placed the ballots in a secure
location, and in an anonymous manner, so that the ballots can be fed into a voting
machine for tabulation on Election Day. In fact, the record below shows that as of
October 7, 2022, there had been 321,623 absentee ballots, as reported by 54 counties,
issued to voters who had applied for them and 10,335 completed ballots received by
County Elections Commissioners. See Second Affidavit of Kristen Zebrowski
Stavisky, Oct. 7, 2022 (Ex. I) at q 2.

42. The Order seeks to put a halt to this process and effectively seeks to
change the rules of the ongoing election midway through the process. At a
minimum, this means that the rules that apply to absentee ballots which have already
been received will be different from those that apply to absentee ballots that are
received from now through Election Day. The fundamental unfairness of different
treatment for absentee ballots based upon the date that they are received is readily
apparent.

43. Indeed, the Order undermines the twin goals of Chapter 763: (1) voter

enfranchisement and (i1) expeditious tabulation of ballots on Election Day. By
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enabling a single elections commissioner to challenge a ballot — even after the stage
when that elections commissioner has already agreed that the voter is eligible to vote
— the Court has created the risk of voter disenfranchisement. Moreover, although
we do not yet know the details of the purported “preservation Order,” we certainly
know that, at a minimum, it will delay the current canvassing of absentee ballots
until after Election Day. This will make it impossible to meet the Legislature’s goal
of enabling ballots to be tabulated on Election Day.

44. The delayed tabulation of ballots would hav¢ multiple negative effects
which the legislature sought to avoid, including (i) it fosters a situation where an
unscrupulous politician might be empowered to falsely declare victory before ballots
have been tabulated and therefore createc widespread public confusion and (i1) the
delayed election results could deiay certification of candidates and potentially
prevent candidates from takiing office in a timely manner.

45. The Order threatens these adverse consequences without even
prescribing the rules that the Court believes should be applicable to the current
election. The Order declares Chapter 763 to be unconstitutional, but it does not
articulate the rules that should apply in place of those articulated in Chapter 763. To
the contrary, the Order simply states that Petitioners-Respondents are “hereby
directed to submit a proposed Order to the Court.” Order (Ex. A) at 27. The Order

does not articulate what the terms of its intended Preservation Order should be, and,
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instead it invites Petitioners-Respondents to draft the Order. In effect, the Order is
asking Petitioners-Respondents to draft the rules applicable to this election while the
election is already underway. It is hard to conceive of a system that could be more
chaotic or more damaging to the concept of election integrity than this.

46. As a result of the Court’s Order, there is currently uncertainty among
the 57 County Elections Commissioners as to how they should be canvassing ballots.
The State Board of Elections and the County Boards of Elections are fully bipartisan
entities. Because of the bipartisan nature of the State Beard of Elections, it cannot
issue a directive to clarify whether County Boards should cease processing ballots
or whether, due to the automatic stay provision of CPLR § 5519, the County Boards
should continue to process ballots.

47.  Upon information and belief, within hours of the issuance of the Order,
the New York State Association of Elections Commissioners (a trade organization
without binding authority) issued a notice to all elections commissioners
recommending that they cease canvassing of ballots. We do not know which county
elections commissions will adhere to this advice and which will not.

48.  Under these circumstances, it is essential that this Court enter an Order
staying enforcement of the Order below. This is the only way to provide certainty
to elections commissioners, consistent application of absentee voting procedures

throughout the State, and to preserve election integrity.
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Conclusion

49. Based upon the foregoing, the Assembly Majority Appellants
respectfully request this Court grant their motion for an order pursuant to CPLR
§ 5519 confirming the automatic stay under CPLR § 5519(a)(1) or, in the alternative,
granting a discretionary stay under CPLR § 5519(c) of the enforcement of the Order
of Saratoga County Supreme Court (Freestone, J.) in this matter, together with such
other and further relief as this Court may deem just and proper.

I swear and affirm the foregoing under the penalties of perjury this 24" day

of October, 2022.

DL

Christopher Massaroni, Esq.
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Petitioners Richard Amedure, Robert Smullen, William Fitzpatrick, Nick Langworthy, the
New York State Republican Party, Gerard Kassar, the New York State Conservative Party, Carl
Zeilman, the Saratoga County Republican Party, Ralph M. Mohr and Erik Haight (hereinafter
referred to as the “Petitioners”) commenced the within hybrid proceeding pursuant to Article 16
of the New York State Election Law and declaratory judgment action pursuant to Section 3001 of
the New York State Civil Practice Law and Rules on September 27, 2022 by filing a verified
petition/complaint with the Saratoga County Clerk’s Office and sought expedited intervention of
the Court by Order to Show Cause which was signed and dated by the Court on September 29,
2022.!

In its September 29, 2022 Order to Show Cause {{3TSC) and accompanying Verified
Petition of the same date (later amended to include appropriate pagination on October 4, 2022),
the Petitioners sought certain declaratory and injunctive relief related to the constitutionality of
Chapter 763 of the Laws of 2021 and New York State Election Law § 8-400. This action was
commenced against the State of New York and the Governor of the State of New York Kathy
Hochul (hereinafter Respondenit NYS), the Board of Elections of the State of New York
(parenthetically and hereinafter referred to as Respondent NYS BOE (D) and Respondent NYS
BOE (R)), the Senate of the State of New York and the Majority Leader and President Pro Tempore
of the Senate of the State of New York (hereinafter Respondent NYS Senate), the Assembly of the
State of New York and the Majority Leader of the Assembly of the State of New York and the
Speaker of the Assembly of the State of New York (hereinafter Respondent NYS Assembly), the
Minority Leader of the Senate of the State of New York (hereinafter Respondent NYS Senate

' On or about October 7, 2022, this matter was converted to E-Filing (see NYSCEF Document No.
2), and with the Petitioners’ September 27,2022 OTSC (NYSCEF Doc. No. 4); Verified Petition (NYSCEF

Doc. No. 5); Signed OTSC September 29, 2022 (NY SCEF Doc. No. 6) and First Amended Verified Petition
(NYSCEF Doc. No. 7).
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Minority) and the Minority Leader of the Assembly of the State of New York (hereinafter
Respondent NYS Assembly Minority) in their respective capacities as governing bodies of the
State of New York.

The Court originally made the instant Order to Show Cause returnable on October 13,
2022, but this proceeding has statutory preference (see, NYS Election Law Section 16-116) over
all matters on the Court’s calendar given the statute of limitations assoéiated therewith. Therefore,
by letter dated September 29, 2022 the Court advised counsel for the Plaintiff that the return date
for the instant Order to Show Cause had been rescheduled for Wednesday, October 5, 2022 and
directed that a copy of the rescheduling notice be provided along with service of the Order to Show
Cause. On or about September 29, 2022, copies of the Order to Show Cause, Verified Petition and
September 29, 2022 Scheduling Letter were served by representatives of the Plaintiffs upon
representatives of the individual Respondents/Defendants, respectively. The matter thus was
scheduled for an initial appearance and retuin on the Plaintiffs’ Order to Show Cause for October
5,2022 at 1:00 p.m.

As it relates to the parties in this action, the Court notes that two (2) separate applications
had been made for leave to intervene as named parties. On October 4, 2022, the Court was
contacted by representatives of the New York Civil Liberties Union (NYCLU) and the Democratic
Congressional Campaign Committee (DCCC) and was advised that both would be filing Motions
to Intervene and likewise attending the October 5, 2022 appearance. By Notice of Motion
(NYSCEF Doc. No. 105), Order to Show Cause (NYSCEF Doc. No. 118) and Memorandum of
Law (NYSECF Doc. No. 106) with accompanying Attorney Affirmation (NYSCEF Doc. No. 81
and Exhibits and Affidavits (NYSCEF Doc. Nos. 82, 110-116) along with Memo of Law in

Opposition to Petition (NYSCEF Doc. No. 117) and Supplemental Memo in Support of
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Intervention (NYSCEF Doc. No. 80) and Supplemental Attorney Affirmation (NYSCEF Doc. No.
81) filed on October 5, 2022 and October 11, 2022 (respectively) with the Saratoga County Clerk’s
Office the NYCLU, Common Cause New York, Katharine Bodde, Deborah Porder and Tiffany
Goodin (hereinafter NYCLU) sought leave to intervene as named parties in the instant action. By
Notice of Motion (NYSCEF Doc. No. 9) Order to Show Cause for Expedited Leave to Intervene
as Respondents (NYSCEF Doc. No. 15) and Memorandum of Law (NYSCEF Doc. No. 17) with
accompanying Attorney Affirmation (NYSECF Doc. No. 16), Accompany Affidavits (NYSCEF
Doc. Nos. 57-66) and Verified Answer of Proposed Intervenors (INYSECF Doc. No. 18) along
with Memoranda of Law in Support of Intervention (NYSCEF Dgc. No. 70) and in Opposition to
OTSC (NYSCEF Doc. No. 67) and Affirmation in Oppostiion to Petitioner’s OTSC (NYSCEF
Doc. No. 48) and accompanying Exhibits and Affidavits (NYSCEF Doc. Nos. 49-66) filed on
October 5, 2022 and October 7, 2022 (respectively) with the Saratoga County Clerk’s Office the
Democratic Congressional Campaign Committee (DCCC), Jackie Gordon, the New York State
Democratic Party, New York State Democratic Committee Chair Jay Jacobs, the Wyoming County
Democratic Committee, Wyorring County Democratic Committee Chair Cynthia Appleton,
Declan Taintor, Harris Brown, Christine Walkowicz, (hereinafter “Intervenor DCCC”) sought
leave to intervene as named parties in the instant action and answer the Petitioners’ OTSC. The
Court permitted the NYCLU and DCCC to appear on the October 5, 2022 return on the OTSC,
file papers in support of their respective motions to intervene and in opposition to the relief
requested by the Petitioners and likewise appear in the October 12, 2022 Hearing on the pending

motions.
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At the Petitioners’ Order to Show Cause (OTSC) return date of October S5, 2022,
appearances were made by all the named Respondents and the proposed intervenors. To begin,
the Court acknowledged its full awareness of the gravity of the issues and that Election Law
matters take precedence over everything on the Court’s calendar. The Court recognized that many
of the Respondents had only recently been served and retained counsel, and that an appropriate
amount of time would be given to file papers addressing the substantive issues. Petitioners made
an oral application, in light of the timelines associated not only with the instant matter but of the
election calendar dates relating to absentee ballots being returned, that a preservation order be
issued preserving all collected absentee ballots pending the Court’s determination on the instant
challenges. Respondent NYS BOE (D), Respondent NYS, Respondent Assembly, Respondent
Senate and the NYCLU objected to the Petitioners’ oral motion. The Court reserved on the
Petitioners’ oral motion for a preservation ordsr'and on the Motions to Intervene filed by the
NYCLU and DCCC. At the close of the Qctober 5, 2022, the Court directed that all responsive
papers from the Respondents were te be submitted by the close of business on Friday, October 7,
2022. The Court further directed that any additional replies and supplemental papers were to be
submitted before Noon on Tuesday, October 11, 2022 (the Court being closed on Monday, October
10, 2022 in observance of Columbus Day/Indigenous Peoples Day.) The Court then scheduled
oral argument on the relief requested in the Petitioners’ Order to Show Cause (OTSC), the Motions
to Dismiss filed by Respondent NYS? and the Motions to Intervene filed by the NYCLU and

DCCC to be heard on October 12, 2022 at 10:00 a.m.

2 Subsequent Motions to Dismiss would be filed by Respondent Assembly on October 7, 2022 and
Intervenor DCCC on October 7, 2022. These additional Motions to Dismiss would be addressed by the
Court at the Hearing on October 12, 2022. Parenthetically, Respondent NYS BOE (D), Respondent Senate
and Intervenor NYCLU would likewise orally adopt and join in the pending Motions to Dismiss.

6
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On October 5, 2022, Respondent NYS filed its Notice of Motion to Dismiss OQTSC/Petition
(NYSCEF Doc. Nos. 19-20), Memorandum of Law in Support of Motion to Dismiss (NYSCEF
Doc. No. 21), Attorney Affirmation in Support of Motion to Dismiss (NYSCEF Doc. No. 22 and
Affidavits and Exhibits in Support of Motion to Dismiss (INYSCEF Doc. No. 23).

Likewise on October S, 2022, Respondent BOE (D) filed its Verified Answer to Petition
(NYSCEF Doc. No. 14), Attorney Affirmation in Opposition to OTSC/Petition (NYSCEF Doc.
No. 13) and Affidavit and Exhibits in Opposition to OTSC/Petition (NYSCEF Doc. No 13).

On October 7, 2022, Respondent Assembly filed its Order to Show Cause to Dismiss
OTSC/Petition (NYSCEF Doc. No. 35), Attorney Affirmation in ‘Support of Motion to Dismiss
and in Opposition to OTSC/Petition (NYSCEF Doc. 36) witi: accompanying Exhibits in Support
(NYSCEF Doc. Nos. 37-42) and Memorandum of Law in Support of Motion to Dismiss and in
Opposition to OTSC/Petition (NYSCEF Doc. No_ 43).

On October 7, 2022, Respondent BOE (D) filed a Second Affidavit in Opposition to
OTSC/Petition and in Support of Respondent NYS Motion to Dismiss (NYSCEF Doc. No 44) and
Supplemental Memorandum of aw in Opposition to OTSC/Petition and in Support of Respondent
NYS Motion to Dismiss (NYSCEF Doc. No. 47).

On October 7, 2022, Respondent NYS Senate Minority and Respondent NYS Assembly
Minority filed its Verified Answer to OTSC/Petition (NYSCEF Doc. No. 33).

On October 7, 2022, Respondent NYS Senate filed its Affirmation in Opposition to
OTSC/Petition and in Support of Respondent NYS Motion to Dismiss (INYSCEF Doc. No. 46).

On October 11, 2022, the Petitioners filed its Memorandum of Law in Support of
OTSC/Petition and in Opposition to Respondent NYS Motion to Dismiss (NYSCEF Doc. No. 68),

Attorney Affirmation in Further Support of OTSC/Petition and in Opposition to Respondent NYS
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Motion to Dismiss (NYSCEF Doc. No. 78) and Affidavits and Exhibits in Further Support of
OTSC/Petition (NYSCEF Doc. Nos. 74-77, 79).

On October 11, 2022, Respondent NYS BOE (R) filed Affirmations in Support of
Petitioners’ OTSC/Petition (NYSCEF Doc. Nos. 71 and 72).

On October 11, 2022, Respondent Assembly filed a Reply Affirmation in Further Support
of Motion to Dismiss and in Further Opposition to OTSC/Petition (NYSCEF Doc. No. 119) along
with Exhibits (NYSCEF Doc. No. 120-121), and Supplemental Memorandum of Law in Further
Support of Motion to Dismiss and in Further Opposition to OTSC/Petition (NYSCEF Doc. 122).

In the hours preceding the commencement of the October 12, 2022, Petitioners filed a
Further Memorandum in Support/Opposition (NYSCEF Dec. No. 124), Supplemental Attorney
Affirmation in Support/Opposition (NYSCEF Doc. No, 123) along with Affidavits and Exhibits
in Further Support/Opposition (NYSCEF Doc. Nos. 125-129). Similarly, Respondent NYS filed
a Reply Memorandum of Law in Further Support of Respondent NYS Motion to Dismiss
(NYSCEF Doc. No. 131). Although these submissions were beyond the filing deadline and time
previously set, the Court advised sil parties that all papers and submissions received up to the point
of the commencement of the Hearing on October 12, 2022 would be considered by the Court.

On the morning of October 12, 2022, all parties returned before the Court for oral argument
on (1) the Petitioners’ OTSC and Verified Petition, (2) the motions of Respondent NYS and
Respondent Assembly to dismiss the Petitioners’ OTSC and Verified Petition and (3) the motions
of the NYCLU and DCCC to intervene in the instant action. Substantive arguments were heard
from the Petitioners and all the Respondents (including the NYCLU and DCCC) in support of and
in opposition to the instant motions pending before the Court, and a review of the October 12,

2022 Hearing Transcript (NYSCEF Doc. No. 139) confirms same. At the conclusion of the
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October 12, 2022 Hearing, the Court reserved on all motions pending before the Court and advised
that a written decision addressing each of the respective motions would be forthcoming.?

The Court has considered all of the papers heretofore referenced and likewise filed under
Index No. 20222145, NYSCEF Doc Nos. 1-138, as well as the oral arguments set forth by the
Petitioners and Respondents and the transcript of the October 12, 2022 Hearing (NYSCEF Doc.
No. 139.)

The Petitioners/Plaintiffs (hereinafter the Petitioners) have raised a serious and legitimate
challenge to the constitutionality of an act by the New York State legislature to extend and expand
absentee voting under Election Law § 8-400. The Respondents/Defendants (hereinafter
Respondents) have advanced numerous arguments in opposition to the Plaintiff’s request for
preliminary injunctive relief and in support of their respective motions to dismiss the Plaintiff’s
challenge. Here, neither side contests that voting is a paramount and important right. While the
Court recognizes the import of voting rights it must equally value the manner and sanctity of the
constitutionally established electoral process protecting those who vote and those for whom votes
are cast in the State of New York.

The Constitution of the State of New York confers upon “[e]very citizen” the right to vote
in elections for public office, subject to qualifications based upon age and residence. N.Y. Const.,
Art. II, § 1. For a time, the Constitution expressly required that qualified individuals wishing to

vote had to do so in person at a polling place located in the “town or ward,” (see N.Y. Const., Art.

3 Both NYCLU and DCCC were permitted to appear and actively participate in both the October
5, 2022 return of the OTSC and the October 12, 2022 oral argument on the substance of the Petition and
related motion practice. By Decision and Order dated October 14, 2022 the NYCLU Motion to Intervene
was denied by the Court (NYSCEF Doc. No. 83) and likewise the DCCC Motion to Intervene was denied
by the Court (NYSCEF Doc. No. 133) although both parties were granted “friend of the Court” status and
permitted to file any amici deemed appropriate.
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II, § 1 (1821)), and later the “election district,” (see N.Y. Const., art. II, § 1 (1846)), in which they
resided, “and not elsewhere.” That express requirement no longer exists, but the Constitution has
generally been regarded as continuing to retain the implicit preference for “in person” casting of
ballots in elections. See N.Y. Const., Art. II, § 1, amend. of Nov. 8, 1966.

As time and circumstances have changed, the Constitution has also expressly authorized
the Legislature to craft allowances for certain and specific categories of qualified individuals for
whom in-person voting would be impracticable or impossible to cast a vote by other means. The
first such authorization, prompted by the Civil War, was added in 1864 and covered soldiers in
federal military service who were absent from their election districts during wartime. N.Y. Const.,
Art. II, § 1, amend. of Mar. 8, 1864. The Constitution’s exptess authorization for the Legislature
to permit so-called “absentee voting” has since had limited expansion. Notably, in 1955, the
Constitution was amended with the addition of Section 2 to Article II to authorize the Legislature
to allow absentee voting for “qualified voiers who, on the occurrence of any election, may be
unable to appear personally at the poliing place because of illness or physical disability.” N.Y
Const., Art. II, § 2, amend. of Nov. 8, 1955. As a Constitutional amendment, this proposal was
initially passed by the Legislature and then put forth to the electorate of the State of New York and
was adopted at the general election of 1955. The Article 2, Section 2 amendment had been
recommended to the Legislature by a committee consisting of members of the New York State
Assembly and New York State Senate who had been tasked with finding ways “to afford to the
people a maximum exercise of the elective franchise and a maximum expression of their choice of
candidates for public office and party position.” The committee “approached the problems
affecting the elective franchise in a manner designed to eliminate technicalities and to bring about

a maximum exercise of the elective franchise by voters.” In recommending the subject amendment,

10
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the committee stated that “this amendment will permit qualified voters who may be unable to
appear personally at the polling place on Election Day because of illness or physical disability, to
apply for an absentee ballot.” The constitutional absentee-voting provision presently reads as
follows:

The legislature may, by general law, provide a manner in which, and

the time and place at which, qualified voters who, on the occurrence

of any election, may be absent from the county of their residence or,

if residents of the city of New York, from the city, and qualified

voters who, on the occurrence of any election, may be unable to

appear personally at the polling place because of illness or physical

disability, may vote and for the return and canvass of their votes.

N.Y. Const., Art. I1, § 2.

This constitutional provision is codified by New Yotk State Election Law § 8-400(1)(b),
which allows individuals who satisfy the age and residency qualifications to vote absentee, rather
than in-person, if they expect to be unable to appear in person to vote “because of illness or
physical disability.” The Constitution’s autiorization for the Legislature to allow absentee voting
on account of illness or physical disability remains in place to the present day.

On March 7, 2020, then<Governor Andrew Cuomo issued Executive Order 202, declaring
a state disaster in response to the COVID-19 public health emergency. During the pendency of
this emergency period and with the authority conferred under the Executive Orders, in August of
2020 and presumptively in response to the ever-evolving concerns and measures designed to
address the COVID-19 pandemic, the Legislature amended Election Law § 8-400(1)(b) to provide
that the statutory meaning of a voter’s inability to personally appear at the polls “because of illness”
shall be expanded to include, but not be limited to, “instances where a voter is unable to appear

personally at the polling place of the election district in which they are a qualified voter because

there is a risk of contracting or spreading a disease that may cause illness to the voter or to other
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members of the public.” L. 2020, ch. 139, § 1. This proviso, which was effective August 20, 2020,
was to expire on January 1,2022. /d. § 2.

In March of 2021, a collection of voters together with the Conservative Party of the State
of New York and the Niagara County Conservative Party Committee commenced an action in the
Supreme Court of Niagara County seeking a declaration that the above-referenced August 20, 2020
amendment to Election Law Section 8-400 was unconstitutional in that it violated Article II,
Section 2 of the New York State Constitution. Ross v. State of New York, Ind. No. E174521/2021
(Niagara County Sup. Ct., March 18, 2021)(NYSCEF Ind. No. E174521/2021 Doc. No. 2). The
plaintiffs in the Ross action (similar to the Plaintiffs herein) alleged that the legislative action to
extend absentee voting by expanding the definition of “illness™ was contrary to the constitutional
text of Article 2, Section 2 and the express and specific limitations therein. In a decision from the
bench, the Supreme Court (Sedita, J.) opined that Election Law § 8-400 was a constitutional
exercise of the Legislature’s authority undes Article I1, § 2 to regulate absentee voting and reasoned
that “[t]he plain language of Article 2, Section 2 of the New York State Constitution does not tie
eligibility to cast one’s vote &y absentee ballot to the illness of a voter” and instead the
constitutional text “permits a voter to cast an absentee ballot because of illness without further
elaboration, qualification or limitation” and further without requiring or setting forth the definition
or qualification of the term “illness.” In his oral decision, Justice Sedita reasoned the COVID-19
virus was plainly an illness and thus, in amending Election Law § 8-400, the Legislature merely
clarified the definition of an “otherwise undefined term” and by the expansion of the definition
permitted more voters from having to choose between their health and their right to vote. In view
of the same, the action was dismissed in its entirety. See Ross v. State of New York, Index No.

E174521/2021 (Niagara County Sup. Ct. Sept. 8, 2021) (NYSCEF Doc. No. 61). The Fourth
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Department affirmed the ruling of Justice Sedita “for reasons stated at Supreme Court.” Ross v.
State of New York, 198 A.D.3d 1384 (4th Dept., 2021).

A ballot proposal (known as Proposal 4) was submitted to New York voters at the
November 2021 general election. This ballot proposal would have amended Article II, § 2 of the
New York State Constitution to authorize the Legislature to allow any voter to vote absentee in
any election without any further eligibility requirements. In essence, Proposal 4 sought to abandon
the Constitutional preference of “in person” ballot casting in favor of universal “no excuse”
absentee balloting. The following shows the amendments that Proposal 4 would have made to
article II, § 2:

The legislature may, by general law, provide a ynanner in which, and
the time and place at which, qualified voters

vote and for-the return and canvass of their votes in
any election.

See, New York State Bd _<of Elections, 2021 Statewide Ballot Proposals,
. In the general election of November,
2021, New York voters overwhelmingly rejected this broad-sweeping ballot proposal that would
have amended the Constitution to authorize all voters to vote absentee in any election for any

reason.
Despite this clear and unequivocal mandate from the voting populous against universal
absentee balloting, as well as the expiration of Executive Order 202 on June 25, 2021, the
Legislature in January of 2022 extended the expanded absentee voting provisions of the 2020

amendment to Election Law section 8-400 through the end of the 2022 calendar year (December

31, 2022) See L. 2022, ch. 2, § 1. This amendment (i) extended the effectiveness of the 2020
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amendment to Election Law § 8-400 until December 31, 2022, and (ii) extended the provisions of
the 2020 amendment to absentee voting in village elections. In extending these expanded absentee
voting provisions, the Legislature again justified same in light of the ongoing “threat” posed by
COVID-19 and that a further exercise of this authority was necessary because “[u]nfortunately,
the COVID-19 pandemic still poses significant risks to the health of New Yorkers.” Thus, the
Legislature sanctioned the expanded access to absentee voting through the end of 2022 so that
“New Yorkers can continue to participate in our elections without compromising their health and
safety.”

On July 20, 2022—six months after the 2022 amendment to Election Law § 8-400 was
enacted—a group of Plaintiffs comprised of one sitting Republican assemblyman, and the
Schoharie County Republican Committee filed suit in the Supreme Court of Warren County, raised
an identical constitutional challenge to the 2022 amiendment to Election Law § 8-400. Cavalier v.
Warren County Board of Elections, NYSCEF No. EF2022-70359, 2022 WL 4353056 (N.Y. Sup.
Ct. Sept. 19, 2022). The Cavalier plaintiffs contended that the 2020 legislative amendments
to Election Law § 8-400 to expand access to absentee voting due to the COVID-19 pandemic, and
the further legislative amendment in 2022 were contrary to and violated New York Constitution,
Article I, § 2 and sought a declaration to that effect. Plaintiffs’ complaint (similar to the complaint
in Ross and the complaint herein) alleged that the Legislature impermissibly expanded the
definition of “illness” contained in Election Law § 8-400(1)(b) in a manner contrary to the text of
Article I, § 2 of the New York Constitution. The Respondents in Cavalier advanced a host of
arguments in opposition to the Plaintiff’s request for preliminary injunctive relief and in support
of their motions to dismiss. Foremost among these arguments was that (as above) New York State

Election Law § 8-400(1)(b) was previously ruled to be constitutional by the Appellate Division,
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Fourth Department in Ross v State of New York, 198 A.D.3d 1384 (4" Dept., 2021), in which the
constitutionality of Election Law § 8-400(1)(b) was challenged on substantially the same grounds
that are presented here. The Cavalier Respondents contended that Ross is binding precedent, and
pursuant to the doctrine of stare decisis precluded the Warren County Supreme Court from
reaching a different outcome from Ross. In a reasoned and measured Decision and Order issued
on September 19, 2022, the Court (Auffredou, J.) opined that:

The doctrine of stare decisis requires trial courts in [the Third

Department] to follow precedents set by [other Departments of the

Appellate Division] until the Court of Appeals or [the Third

Department] pronounces a contrary rule. Mountainview Coach

Lines, Inc. v. Storms, 102 A.D.2d 663, 664 (2"® Dept., 1984).

Notwithstanding plaintiffs’ arguments to the contrary, the court

finds Ross to be binding precedent. Under thie doctrine of stare

decisis, the court is bound by the decision in Ross. Cavalier v.

Warren Cnty. Bd. of Elections, No. EF2022-70359, 2022 WL

4353056, at *2 (N.Y. Sup. Ct. Sept. {9, 2022) (internal quotation

marks omitted).

As such, the Court in Cavalier zets forth the underlying principle that Ross should be
binding authority on this Court, absent any further ruling from the Third Department or the Court
of Appeals. The Cavalier decision is presently on appeal before both the New York State
Appellate Division, Third Department (NYSCEF Ind. No. EF2022-70359 Doc. No. 67 (September
19, 2022)) and the New York State Court of Appeals (NYSCEF Ind. No. EF2022-70359 Doc. No.
69 (October 7, 2022)).

Within one week of the issuance of the Cavalier decision, the Petitioners herein (the New
York State Republican and Conservative Parties and the Chairmen of those parties, as well as the
Saratoga Republican Committee, the Chairman of the Saratoga Republican Party, the

Commissioner of the Erie County Board of Elections, the Commissioner of the Dutchess County

Board of Elections, a current New York State Assembly Member, a candidate for New York State
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Senate, and a voter in Erie County) filed the instant action seeking (amongst other things)
declaratory and injunctive relief related to those above-referenced statutory provisions authorizing
absentee voting. Specifically, the Petitioners seek a declaration that (1) the amendments to
Election Law § 8-400 (collectively referenced as Chapter 2 of the Laws of 2022) are not authorized
by Article II, § 2 of the New York State Constitution, which is the source of the Legislature's power
to allow absentee voting and (2) that Chapter 763 of New York Laws 2021 (hereinafter Chapter
763) and Chapter 2 of New York Laws of 2022 authorizing absentee voting on the basis of fear of
COVID-19 are unconstitutional on the grounds that Chapter 763 (a) conflicts with and violates
various provisions of the Election Law and the New York State Constitution and (b) interferes
with various constitutionally protected rights of citizens. As'set forth, the Respondents contend
that the Petitioners have failed to establish irreparable harm; the Petitioners lack standing; the
action is barred by the doctrine of laches, the action fails to present a justiciable claim and; NYS
Election Law § 8-400 is constitutional.

Against the backdrop of this-electoral and constitutional import, the matter now comes
before the Court for a decision relative to the constitutional, declaratory and injunctive relief
sought by the Petitioners and collectively opposed by the Respondents.

In the context of this Decision the Court will first address the Petitioners’ contention that
Chapter 763 of New York Laws 2021 (Chapter 763) is unconstitutional on the grounds that Chapter
763 (a) conflicts with and violates various provisions of the Election Law and the New York State
Constitution and (b) interferes with various constitutionally protected rights of citizens. The Court
will then address the Petitioners” contention that the amendments to NYS Election Law § 8-400
(collectively referenced as Chapter 2 of the Laws of 2022) are not authorized by Article I, § 2 of

the New York Constitution, which is the source of the Legislature's power to allow absentee voting.
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Here, the Petitioners contend that Chapter 763 is (among other challenges) unconstitutional
in that the statute impermissibly precludes judicial review of contested ballots, subverts the
bipartisan spirit of Article II, Section 8 of the NYS Constitution and interferes with the substantive
due process rights of citizens, voters, candidates and electors. The Respondents contend that
judicial review of the validity of a ballot has always been limited (Tenney v. Oswego Cnty. Bd. of
Elections, 71 Misc. 3d 400, 416 (Sup. Ct. Oswego Cty. 2021))* and likewise that Chapter 763 is
neither in conflict with the New York State Constitution nor the New York State Election Law.

As a threshold matter, Article VI, §7 of the New York State Constitution gives the Supreme
Court jurisdiction over all questions of law emanating from the Election Law. New York State
electoral history has repeatedly seen extremely close races i which the Courts were invoked to
review the administrative determinations of the Boards of Elections to invalidate, validate, qualify
or unqualify voters and ballots.

Chapter 763 conflicts with Article 16 of the Election Law as it deprives this or any other
court of jurisdiction over certain Eleciion Law matters stating that “in no event may a court order
a ballot that has been counted to be uncounted.” Election Law §§ 9-209(7)(j), 9-209(8)(e). As it
is written, Chapter 763 abrogates both the right of an individual to seek judicial intervention of a
contested “qualified” ballot before it is opened and counted and the right of the Court to judicially
review same prior to canvassing. Election Law §§ 9-209(5) limits poll watchers to “observing,
without objection.” The making of an objection is a pre-requisite to litigating the validity of a
ballot and preclusion in the first instance prevents an objection from being preserved for judicial
review. As had been the long-standing practice, a partisan split on the validity of a ballot is no

4 "Judicial review of a Board of Elections' ruling on the validity of an affidavit ballot under Election
Law § 16-106(1) is limited to determining whether the Board, based upon the affiant’s oath and the Boards’

own records, committed a ministerial error when it decided to cast, or not cast, that ballot." Tenney, 71
Misc.3d 400 (2021)
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longer accompanied by a three-day preservation of the questioned ballot for judicial review.
Pursuant to Chapter 763, in the event of a split objection on the validity of a ballot, the ballot is
opened and counted. As per the plain language of Chapter 763 once the ballot is “counted” it
cannot be “uncounted” and is thus precluded from judicial review for confirmation or rejection of
validity. Therefore, Chapter 763, Laws of 2021 actually and effectively pre-determines the validity
of any of the various ballots which may be contested pursuant to the provision of §16 — 112
Election Law thus divesting the Court of its jurisdiction. This inability to seek judicial intervention
at the most important stage of the electoral process (i.e the opening and canvassing of ballots)
deprives any potential objectant from exercising their constitutiona! due process right in preserving
their objections at the administrative level for review by the courts.’

Statutory preclusion of all judicial review of thie decisions rendered by an administrative
agency in every circumstance would constitute a grant of unlimited and potentially arbitrary power
too great for the law to countenance. Matier of DeGuzman v. New York State Civil Service
Commission, 129 A.D.3d 1189 (3" Dept., 2015); see Matter of Pan Am. World Airways v New
York State Human Rights Appeal Bd., 61 N.Y.2d 542 (1984); Matter of Baer v Nyquist, 34 N.Y.2d
291 (1974). Thus, even when proscribed by statute, judicial review is mandated when
constitutional rights (such as voting) are implicated by an administrative decision or "when the
agency has acted illegally, unconstitutionally, or in excess of its jurisdiction.” Deguzman, See
Also, Matter of New York City Dept. of Envtl. Protection v New York City Civ. Serv. Commn., 78

N.Y.2d 318 (1991).

> The Constitution further establishes the right to due process of law and equal protection
under these laws. “No person shall be deprived of life, liberty or property without due process of
law” N.Y. Constitution, Article 1, § 6. Further, “No person shall be denied the equal protection of
the laws of this state or any subdivision thereof. No person shall be denied the equal protection of
the laws of this state or any subdivision thereof” N.Y. Constitution, Article I, § 11.
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By proscribing judicial review and pre-determining the validity of ballots, as set forth in

Election Law § 9-209(8)(e), the legislature effectively usurps the role of the judiciary. Further, by

eliminating judicial review, Chapter 763 also effectively permits one commissioner to determine

and approve the qualification of a voter and the validity of a ballot despite the constitutional

requirement of dual approval of matters relating to voter qualification as set forth in N.Y.

Constitution, Article II, Section 8:

All laws creating, regulating or affecting boards or officers charged
with the duty of qualifying voters, or of distributing ballots to voters,
or of receiving, recording or counting votes at elections, shall secure
equal representation of the two political parties.

The Court of Appeals has recognized that ensuring bipartisan representation is essential to

the electoral process. Graziano v. County of Albany, 3 N.Y .3d 475, 480 (2004). In Graziano, the

Court of Appeals held that “the constitutional and statutory equal representation guarantee

encourages even-handed application of the Eiection Law and when this bipartisan balance is not

maintained, the public interest is affected.” Id. at 481. The Court further stated;

“The same is nottrue of petitioner's other claim—that the County’s
actions resulted in intermittent political imbalance on the Albany
County Board of Elections. This assertion implicates New York
Constitution, Article II, § 8, which mandates that all laws affecting
the administration of boards of elections “shall secure equal
representation of the two political parties which ... cast the highest
and the next highest number of votes.” Election Law § 3-300
similarly requires “equal representation of the major political
parties” on boards of elections. The requirement of bipartisanship
on local boards of elections is an important component of our
democratic process for its purpose is to ensure fair elections ...
inherent in the statutory scheme is the requirement that each election
commissioner be chosen by his or her party to represent its interests
on the board of elections. As an individual election commissioner,
petitioner therefore performs two distinct statutory functions—he
assists his co-commissioner in the administration of the Board and
he safeguards the equal representation rights of his party. When
fulfilling the latter function, we conclude that petitioner may act
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alone to challenge the actions of the County. Petitioner's capacity to
sue to vindicate political interests grounded in the language of the
Constitution and the Election Law is inherent in petitioner's unique
role as guardian of the rights of his party and must be implied from
the constitutional and statutory requirement of equal representation.
Recognition of such a right ensures that attempts to disrupt the
delicate balance required for the fair administration of elections are
not insulated from judicial review.” Graziano, supra.

As above, the provision of Chapter 763 that effectively permits one Commissioner to take
control and override what is Constitutionally required to be a bipartisan review process at the
Boards of Election, (without provision for meaningful judicial oversight or review,) is contrary to
what is guaranteed by Article II § 8 of the New York State Constitution.

In view of the same, this Court finds the language of Chapter 763 conflicts with Article 1,
§ 6, Article I, § 11, Article II, § 8 and Article VI, §7 of the New York State Constitution. As such,
the Petitioners’ motion to declare Chapter 763 unconstitutional is granted pursuant to the Second,
Third, Fifth, Sixth and Seventh Causes of Action.

The right to preservation of ballots considering an upcoming contest in a court of
competent jurisdiction is expressty set forth in the Election Law and courts routinely grant
preservation orders under the provisions of Election Law § 16 — 112, See, Cairo & Jacobs v.
Nassau County Board of Elections, Index No. 612124/2020. As Chapter 763 has been found by
this Court to conflict with Article I, § 6, Article I, § 11, Article II, § 8 and Article VI, §7 of the
New York State Constitution and correspondingly those enumerated sections of the New York

State Election Law, this Court likewise finds it appropriate to grant the Petitioners’ request for a

preservation order.
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The Court now turns to the question of the constitutional validity of the amendments to
NYS Election Law § 8-400 as not authorized by Article II, § 2 of the New York State Constitution.
While there is a constitutional right to vote, there is no constitutional right to an absentee ballot
and Section 2 of Article If of the New York State Constitution empowers the Legislature to provide
for absentee ballots. Colaneri v. McNab, 90 Misc.2d 742; Eber v Board of Elections of County of
Westchester, 80 Misc.2d 334. The Court notes that both the Petitioners and Respondents have set
forth an avalanche of awfuls that each espouse will result from either the validation or invalidation
of NYS Election Law § 8-400 through this proceeding. Significant time was spent in the moving
papers and oral argument to detail the Court on the potential perils of disenfranchisement, rampant
fraud, procedural chaos and discord. While the Court dees not diminish the import of those
considerations, it must narrow its inquiry to the forcmost procedural and legal issue of those
arguments. Specifically, this Court must determiine whether it is bound by the doctrine of stare
decisis to follow the same holding of the Warren County Supreme Court in Cavalier and likewise
determine that the Ross decision (Ross v. State of New York, Ind. No. E174521/2021 [Niagara
County Sup. Ct., March 18, 2021j[NYSCEF Ind. No. E174521/2021 Doc. No. 20]) which found
New York State Election Law § 8-400 to be constitutional and affirmed by the New York State
Appellate Division, Fourth Department (Ross v. State of New York, 198 A.D.3d 1384 (4" Dept.,
2021)) is to be considered binding precedent.

In seeking to ascertain the procedural import of both the Ross and Cavalier decisions and
any corresponding constraint placed thereby upon this Court, despite being clearly identified as
one of the foremost procedural issues in the instant matter, no party was able to inform the Court
of the appellate status of the Cavalier decision. Upon direct inquiry from the Court both the

Petitioner and Respondents each affirmatively represented that “no appeal” had been taken of the
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Cavalier decision. The Court’s own inquiry into the appellate record clarified that the Cavalier
decision is indeed presently on appeal pending before both the New York State Appellate Division,
Third Department (NYSCEF Ind. No. EF2022-70359 Doc. No. 67 (September 19, 2022)) and the
New York State Court of Appeals (NYSCEF Ind. No. EF2022-70359 Doc. No. 69 (October 7,
2022)).

Likewise, despite averring on the October 12, 2022 record and in its moving papers
(Petitioner’s Memorandum of Law, Ind. No. 20222145 NYSCEF Doc. 68) that the Plaintiffs in
Cavalier did not challenge the constitutionality of NYS Election Law § 8-400, as addressed above
a review of the Cavalier record and September 19, 2022 Decision and Order reveals this to be
inapposite. Following the Court’s direct inquiry, the Petitioners tacitly acknowledged same in its
October 17, 2022 Correspondence (NYSCEF Doc. 137). Parenthetically the Court notes that a
direct appeal to the New York State Court of Appeals under 5601(b)(2) is only permitted “from a
judgment of a court of record ... which finally determines an action where the only question
involved on appeal is the validity of 4 statutory provision of the state or ... under the constitution
of the state.”

The Court in Cavalier sets forth the underlying principle that absent any further ruling from
the Third Department or the Court of Appeals, Ross should be binding authority on this Court.
The Respondents herein contend that pursuant to the doctrine of stare decisis this Court is
precluded from reaching a different outcome than that of either the New York State Appellate
Division, Fourth Department in Ross or the Warren County Supreme Court in Cavalier.

While it is arguable whether this Court may have been able to distinguish the Petitioner’s
2021 New York State Election Law § 8-400 constitutional challenge from that which was before

the Ross court in 2020, such an argument is rendered academic by the Warren County Supreme
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Court’s decision in Cavalier. Here, the same portion of the Petitioners’ instant challenge to
Election Law § 8-400 (specifically as being violative of Article II, Section 2 of the NYS
Constitution) was directly addressed before the Court in Cavalier. The Cavalier decision, (issued
by a fellow Supreme Court of a neighboring county in the same 4™ Judicial District and the same
Appellate Division, Third Department,) found Ross to be binding precedent on the very same issue
(Election Law § 8-400 being violative of Article II, Section 2 of the NYS Constitution) presently
challenged before this Court.

The Appellate Division is a single state-wide court divided into departments for
administrative convenience (see Waldo v Schmidt, 200 NY 199, 202; Project, The Appellate
Division of the Supreme Court of New York: An Empirical Study of its Powers and Functions as
an Intermediate State Court, 47 Ford L Rev 929, 941) and, therefore, the doctrine of stare
decisis requires trial courts in this department to foilow precedents set by the Appellate Division
of another department until the Court of Appeals or this Appellate Division pronounces a contrary
rule (see, e.g., Kirby v Rouselle Corp., 108 Misc 2d 291, 296; Matter of Bonesteel, 38 Misc 2d
219, 222, affd 16 AD2d 324; 1 Carmody-Wait 2d, NY Prac, § 2:63, p 75). This is a general
principle of appellate procedure (see, e.g., Auto Equity Sales v Superior Ct. of Santa Clara County,
57 Cal 2d 450, 455; Chapman v Pinellas County, 423 So 2d 578, 580 [Fla App); People v Foote,
104 111 App 3d 581), necessary to maintain uniformity and consistency (see Lee v Consolidated
Edison Co., 98 Misc 2d 304, 306), and, consequently, any cases holding to the contrary (see,
e.g., People v Waterman, 122 Misc 2d 489, 495, n 2) are disapproved. Mountain View Coach

Lines, Inc. v Storms, 102 A.D2d 663, 664, 476 N.Y.S.2d 918 (2" Dept., 1984).
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The Cavalier decision is presently on appeal to the Appellate Division, Third Department
and the New York State Court of Appeals. Neither appellate court has ruled otherwise and has yet
to determine the constitutional challenge to New York State Election Law § 8-400 contrariwise to
the Fourth Department’s holding in Ross.

This Court, similar to the Warren County Supreme Court in Cavalier, is constrained to
follow the precedent set by the Appellate Division, Fourth Department in Ross. The Court must
conclude that Ross and Cavalier are binding precedent, which precludes this Court’s ability to
reach a different outcome. In view of the same, the holding of Ross and Cavalier thus compels
granting the motion of Respondent NYS and collectively joined by the other Respondent parties
seeking the dismissal of the Plaintiff’s constitutional challenge to New York State Election Law §
8-400 and the denial of the Plaintiff’s motion for injunctive relief specifically related to same.

The Court recognizes that it is procedurally bound to follow the doctrine of stare decisis
and is thus likewise bound by the holdings ‘ot Ross and Cavalier absent any contrary decision of
either the Appellate Division, Third Department or the New York State Court of Appeals.
However, the Court notes that Hut for the procedural constraints of Ross and Cavalier, it would
have reached a different outcome on the constitutionality of New York State Election Law § 8-
400.

It is the opinion of this Court that a legislative action taken in excess of its constitutional
authority is invalid as a matter of law. Silver v. Pataki, 3 A.D.3d 101 (1% Dept., 2021); New York
State Bankers Association v. Wetzler, 81 N.Y.2d 98 (1993); King v. Cuomo, 81 N.Y.2d 246 (1993).
In Silver, the Appellate Division, First Department reviewed the clear and unambiguous language
of Article VII, § 4 of the Constitution to determine the extent of the Legislature’s authority to alter

an appropriations bill submitted by the Govemor. Silver, 3 A.D.3d at 107-108. The First
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Department read Article VII, § 4 as conferring upon the Legislature just that authority to alter an
appropriation bill using only the three permissible methods expressly provided to them under the
NYS Constitution. Id. Applying the principle of expressio unius est exclusio alterius, the First
Department concluded that the three methods of alteration identified in Article VII, § 4 were
exclusive and that “the framers of the Constitution did not mean to grant the Legislature carte
blanche to modify appropriations at will (in Article VII, § 4 or) some other piece of legislation.”
Id. In Silver, because the Legislature purported to amend an appropriation bill using a method not
provided for in Article VII, § 4, the Court held the disputed amendments were unconstitutionally
enacted and were therefore void. Id. Regardless of the nature of the Legislative enactment
(budgetary or non-budgetary), the process by which the Couxrt interprets a constitutional provision
and the legal principles that apply thereto remain unchanged.

Similarly, under Article II, § 2, the NYS Constitution (not the Legislature) expressly
identifies the categories of persons qualified to vote by absentee ballot (i.e., the “who”), as only
those persons who are “absent from the county of their residence” on Election Day or who are
unable to appear at a polling place due to “illness or physical disability.” NYS Const. Art. 11, § 2.
The clear and unambiguous language of Article II, § 2, confers upon the Legislature only that
authority to enact laws specifically as to the “manner in which” and “the time and place at which”
a qualified voter may vote by absentee ballot (i.e., the “how,” “when,” and “where™). Thus, Article
11, § 2 confers upon the Legislature authority to enact laws concerning only those three (3) discrete
categories as it relates to absentee voting. The principle of expressio unius est exclusio alterius
requires that those three categories be deemed exclusive. As set forth above, priot to the enactment
of the instant amendments, absentee voting was not a liberal right afforded to all but was instead

narrowly tailored “to ensure fair elections by protecting the integrity of the ballot” by maximizing
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the right to vote under “a detailed scheme for the issuance, collection and canvassing of absentee
ballots™ that was required based on the commonly understood need for “safeguards” where it is
recognized that “absentee ballots are cast without the secrecy and other protections afforded at the
polling place, giving rise to opportunities for fraud, coercion and other types of mischief.” See
Gross v. Albany County Bd. of Elections, 3 N.Y.3d 251, 255 (2004).

The framers of the Constitution did not intend to grant (and did not grant) the Legislature
carte blanche to enact legislation over absentee voting, nor did the People of the State of New
York vote to permit same under Proposal 4. Notwithstanding, the Legislature through its
amendment and expansion of the definition of “illness” under New York State Election Law § 8-
400 effectively permits any qualified voter in the State of New York to vote absentee and has thus
exceeded its authority under the NYS Constitution and unquestionably violates the “spirit” of
absentee voting.

The Court likewise finds unavailiug the Respondents’ argument that the expansion of
absentee voting provisions to New York State Election Law § 8-400 is a “tailored temporary
solution” by the Legislature to.address the continuing effects of the COVID-19 pandemic. The
Respondents collectively reference that the expanded access to absentee voting under New York
State Election Law § 8-400 is set to expire at the end of 2022. But, in those same references the
Respondents also seem to qualify this reference and suggest that expiration could ultimately be
dependent upon (and subject to revisitation or continuation) depending on the “state of the
pandemic.” Indeed, the Respondents’ respective papers are replete with alarmist statistics of rising
incidences of COVID-19 infections and the collective phantom menaces of Monkey Pox and Polio
looming. The Respondents suggest throughout their respective papers and arguments that this

consternation about constitutionality is the Shakespearean “much ado about nothing” as these
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absentee voting expansions will sunset and expire at the end of 2022. This Court is skeptical of
such a pollyannaish notion. There is nothing before this Court to suggest that the continued
overreach of the Legislature into the purview of the New York State Constitution shall sunset or
that this authority once taken shall be so returned. Despite the express will of the People against
universal absentee voting by the defeat of Proposal 4 in 2021, the Legislature appears poised to
continue the expanded absentee voting provisions of New York State Election Law § 8-400
forward ab infinito in an Orwellian perpetual state of health emergency and cloaked in the veneer
of “voter enfranchisement” and protected by the Ross decision (until decided otherwise.) Contrary
to the sentiments of Counsel for Respondent NYS BOE during the October 12, 2022 Hearing,
there are uncounted reasons for this Court to second-guess the wisdom of the Legislature.,

Accordingly, it is hereby

ORDERED that the portion of Petitioners” motion declaring Chapter 763 of the New York
Laws of 2021 to be unconstitutional pursuant to the second, third, fifth, sixth and seventh causes
of action is granted; and it is

FURTHER ORDERED that the Petitioners’ motion seeking a preservation order is granted
and the Petitioners are hereby directed to submit a proposed Order to the Court; and it is

FURTHER ORDERED that those portions of the motions to dismiss of Respondent NYS
and Respondent Assembly Majority (joined collectively by the other named Respondents) not
previously denied are granted, and those aspects not granted herein are dismissed as against all

Respondents; and it is

SO ORDERED
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The foregoing constitutes the Decision and Order of the Court. Any of the other relief that
the parties have sought in this matter, but has not been specifically addressed herein, is denied.
The Court is hereby uploading the original Decision and Order into the NYSCEF system for filing
and entry by the County Clerk. Counsel is still responsible for serving notice of entry of this
Decision and Order in accordance with the Local Protocols for Electronic Filing for Saratoga

County.

Signed this 21% day of October, 2022, at Saratoga Springs, New York.

Doy . feaibowo

HON. . DIANNE N. FREESTONE
Supreme Court Justice

ENTER
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NEW YORK STATE SUPREME COURT
SARATOGA COUNTY

IN THE MATTER OF

RICH AMEDURE, ROBERT SMULLEN, WILLIAM
FITZPATRICK, NICK LANGWORTHY, THE NEW
YORK STATE REPUBLICAN PARTY, GERARD
KASSAR, THE NEW YORK STATE
CONSERVATIVE PARTY, CARL ZIELMAN, THE
SARATOGA COUNTY REPUBLICAN PARTY,
RALPH MOHR and ERIK HAIGHT,

Petitioners /Plaintiffs,

- against -
STATE OF NEW YORK, BOARD OF ELECTIONS

OF THE STATE OF NEW YORK, SENATE OF THE
STATE OF NEW YORK, MAJORITY LEADER AND

PRESIDENT PRO TEMPORE OF THE SENATE OF Index No: 20222145
THE STATE OF NEW YORK, MINORITY LEADER RJI No: 45-1-22-1029
OF THE SENATE OF THE STATE F NEW YORK, Saratoga County

ASSEMBLY OF THE STATE OF NEW'YORK,
MAJORITY LEADER OF THE ASSEMBLY OF THE AFFIDAVIT OF SERVICE
STATE OF NEW YORK, MINORITY LEADER OF
THE ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE STATE OF
NEW YORK,

Respondents / Defendants.

STATE OF NEW YORK
COUNTY OF ALBANY:

Brian L. Quail, does hereby aftirm under penalties ot perjury pursuant to the CPLR:

1. I am an attorney duly admitted to the practice of law in the State of New York
with an office at 40 North Pear] Street, Albany, New York 12207.

2. I am not a party to this action. I am over 18 years of age. I reside in Schenectady
County, New York.

3. On October 21, 2022, I electronically filed a Notices of Entry (NYSCEF Docket #
141) with the Clerk of the Saratoga County Supreme Court using the NYSCEF docketing system
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which sent electronic notifications to these persons:
All Attorneys of Record VIA NYSCEF

Adam Michael Fusco

Fusco Law Office

P.O.Box 7114

Albany, NY 12224

Phone:5186203920

Service E-mail:afusco@mertzlegal.com

John Joseph N Ciampoli

Messina Perillo & Hill, LLP

285 W Main St Ste 203

Sayville, NY 11782

Phone:(631) 582-9422

Service E-mail:ciampolilaw(@yahoo.com

Lauren Rose Eversley

NYS Office of the Attorney General

The Capitol

Albany, NY 12224

Service E-mail:lauren.eversley@ag.ny.gov

Christopher Massaroni

Hodgson Russ LLP

677 Broadway Suite 401

Albany, NY 12207

Phone:518-433-2432

Service E-mail:cmassaroni(@hodgsonruss.com

Perry Maxwell Grossman

New York Civil Liberties Union

125 Broad St

New York, NY 10004

Phone:(212) 607-3347 Service E-mail:pgrossman(@nyclu.org

Kevin Gordon Murphy

NYS BOARD OF ELECTION (Commissioners Kosinski and Casale)
40 N Pearl St Ste 5

Albany, NY 12207

Phone:(518) 474-6220

Service E-mail:kevin.murphy@elections.ny.gov
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Stefano Perez

New York State Assembly

The Capitol Room 440

Albany, NY 12248

Phone:(518) 455-4515

Service E-mail:perezs@nyassembly.gov

James R. Peluso

Dreyer Boyajian LLP

75 Columbia Street

Albany, NY 12210
Phone:518-463-7784

Service E-mail:jpeluso(@idblawny.com

Richard Alexander Medina

Elias Law Group LLP

10 G St. NE, Suite 600
Washington, DC 20002
Phone:(202) 987-5010

Service E-mail:rmedina@elias.law

Aaron Mihir Mukerjee

Elias Law Group LLP

10 G Street Ne Suite 600
Washington, DC 20002

Phone:(202) 968-4654

Service E-mail:amukerjee(@elias.law

Renata Marie O'Donnell

Elias Law Group

10 G Street NE Suite 600

New York, NY 20002
Phone:5703012809

Service E-mail:rodonnell{@elias.law

Terry Tianyun Ding

New York Civil Liberties Union
125 Broad Street 19th FI

New York, NY 10004
Phone:212-607-3300

Service E-mail:tding@nyclu.org
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Terry Tianyun Ding

New York Civil Liberties Union
125 Broad Street 19th F1

New York, NY 10004
Phone:212-607-3300

Service E-mail:tding@nyclu.org
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NEW YORK STATE SUPREME COURT
SARATOGA COUNTY

IN THE MATTER OF

RICH AMEDURE, ROBERT SMULLEN, WILLIAM
FITZPATRICK, NICK LANGWORTHY, THE NEW
YORK STATE REPUBLICAN PARTY, GERARD
KASSAR, THE NEW YORK STATE
CONSERVATIVE PARTY, CARL ZIELMAN, THE
SARATOGA COUNTY REPUBLICAN PARTY,
RALPH MOHR and ERIK HAIGHT,

Index No. 2022-2145

Assigned Justice:
Hon. Dianne N. Freestone

Petitioners / Plaintiffs,

— against —

STATE OF NEW YORK, BOARD OF ELECTIONS OF
THE STATE OF NEW YORK, GOVERNOR OF THE
STATE OF NEW YORK, SENATE OF THE STATE
OF NEW YORK, MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE-OF
THE STATE OF NEW YORK, MINORITY LEADER
OF THE SENATE OF THE STATE OF NEW YORK,
ASSEMBLY OF THE STATE OF NEW-YORK,
MAJORITY LEADER OF THE ASSEMBLY OF THE
STATE OF NEW YORK, MINORITY LEADER OF
THE ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE STATE OF
NEW YORK,

Respondents / Defendants.

NOTICE OF APPEAL

PLEASE TAKE NOTICE that Respondents/Defendants Assembly of the State of New
York, Majority Leader of the Assembly of the State of New York, and Speaker of the Assembly
of the State of New York (collectively, “Assembly Majority Defendants™), by and through their
attorneys, Hodgson Russ LLP, hereby appeal to the Appellate Division of the Supreme Court of

the State of New York, Third Judicial Department, from the Order of the New York State Supreme
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Court, Saratoga County, issued by the Hon. Dianne N. Freestone, J.S.C., and duly entered in the
Office of the Saratoga County Clerk on October 21, 2022, which was served with Notice of Entry
dated October 21, 2022 (“the Order”). A copy of said Order, along with Notice of Entry, are
attached as Exhibit A. The Assembly Majority Defendants appeal from that part of the Order that
(1) granted Petitioner’s motion declaring Chapter 763 of the New York Laws of 2021 to be
unconstitutional, and violative of the NY Election Law, pursuant to the second, third, fifth, sixth
and seventh causes of action alleged in the Petition, (2) granted Petitioners’ motion seeking a
preservation order pursuant to Election Law §§ 16-112, and (3) denied the Assembly Majority

Defendants’ motions to dismiss.

Dated: Albany, New York
October 21, 2022

HODGSON RUSS LLP

Attorneys for Respondents/Defendants
Assembly of the State of New York, Speaker
of the Assembly, and Majority Leader of the
Assembly

NN 4 S

Christopher Massaroni, Esq.
Scott C. Paton, Esq.

Henry A. Zomerfeld, Esq.

677 Broadway, Suite 401
Albany, New York 1220

(518) 433-2432
cmassaroni@hodgsonruss.com
spaton@hodgsonruss.com
hzomerfe(@hodgsonruss.com

000160.01565 Litigation 16340181v1
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NEW YORK STATE SUPREME COURT
SARATOGA COUNTY

IN THE MATTER OF

RICH AMEDURE, ROBERT SMULLEN, WILLIAM
FITZPATRICK, NICK LANGWORTHY, THE NEW
YORK STATE REPUBLICAN PARTY, GERARD
KASSAR, THE NEW YORK STATE
CONSERVATIVE PARTY, CARL ZIELMAN, THE
SARATOGA COUNTY REPUBLICAN PARTY,
RALPH MOHR and ERIK HAIGHT,

Petitioners /Plaintiffs,

- against -
STATE OF NEW YORK, BOARD OF ELECTIONS

OF THE STATE OF NEW YORK, SENATE OF THE
STATE OF NEW YORK, MAJORITY LEADER AND

PRESIDENT PRO TEMPORE OF THE SENATE OF Index No: 2022-2145
THE STATE OF NEW YORK, MINORITY LEADER RJI No: 45-1-22-1029
OF THE SENATE OF THE STATE F NEW YORK, Saratoga County
ASSEMBLY OF THE STATE OF NEW.YORK,

MAJORITY LEADER OF THE ASSEMBLY OF THE NOTICE OF ENTRY

STATE OF NEW YORK, MINORITY LEADER OF
THE ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE STATE OF
NEW YORK,

Respondents / Defendants.

PLEASE TAKE NOTICE that the attached is a true copy of the DECISION AND ORDER in
the above captioned matter that is dated October 21, 2022 (NYSCEF # 140) and was Entered in
the office of the Clerk of the Saratoga County Clerk (Clerk of the Supreme Court) on October
21,2022 ’

‘\
Dated: October 21,2022 oL cg\
Albany, NY > (T

 BRIANT-QUAIL, ESQ, -
Counsel
New York State Board of Elections
Commissioners Kellner and Spano
40 N. Pearl St. Suite 5
Albany, NY 12207
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To:  All Attorneys of Record VIA NYSCEF

Adam Michael Fusco

Fusco Law Office

P.O.Box 7114

Albany, NY 12224

Phone:5186203920

Service E-mail:afusco@mertziegal .com

John Joseph N Ciampoli

Messina Perillo & Hill, LLP

285 W Main St Ste 203

Sayville, NY 11782

Phone:(631) 582-9422

Service E-mail:ciampolilaw(@yahoo.com

Lauren Rose Eversley

NYS Office of the Attorney General

The Capitol

Albany, NY 12224

Service E-mail:]auren.eversley(@ag.ny.gov

Christopher Massaroni

Hodgson Russ LLP

677 Broadway Suite 401

Albany, NY 12207

Phone:518-433-2432

Service E-mail:cmassaronif@hadgsonruss.com

Perry Maxwell Grossman

New York Civil Liberties Union

125 Broad St

New York, NY 10004

Phone:(212) 607-3347 Service E-mail:pgrossman(nyclu.org

Kevin Gordon Murphy

NYS BOARD OF ELECTION (Commissioners Kosinski and Casale)
40 N Pearl St Ste 5

Albany, NY 12207

Phone:(518) 474-6220

Service E-mail:kevin.murphyiielections.ny.gov
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James Craig Knox

E. STEWART JONES HACKER MURPHY, LLP
28 2nd St

Troy, NY 12180

Phone:(518) 274-5820

Service E-mail:jknox{@joneshacker.com

Paul DerOhannesian

DEROHANNESIAN & DEROHANNESIAN
159 Wolf Rd Ste 305

Albany, NY 12205

Phone:(518) 465-6420

Service E-mail:officetdderolaw.com

Jillian Groshans

DEROHANNESIAN & DEROHANNESIAN
159 Wolf Rd Ste 305

Albany, NY 12205-6007

Phone:(518) 465-6420

Service E-mail;jillian{gderolaw.com

Henry Anthony Zomerfeld

Hodgson Russ LLP

The Guaranty Building

140 Pear] Street, Suite 100

Buffalo, NY 14202

Phone:716-848-1370

Service E-mail:hzomerfe@hodgsonritss.com

Mohammed Akber Alam

Hodgson Russ LLP

605 3rd Avenue Suite 2300

New York, NY 10158
Phone:347-393-8576

Service E-mail:malam(ethodgsonruss.com

Sera Yoon

Hodgson Russ LLP

677 Broadway, Suite 401

Albany, NY 12207

Phone:518.433.2444

Service E-mail:seyoon{@hodgsonruss.com
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Stefano Perez

New York State Assembly

The Capitol Room 440

Albany, NY 12248

Phone:(518) 455-4515

Service E-mail:perezsipnyassembly.gov

James R. Peluso

Dreyer Boyajian LLP

75 Columbia Street

Albany, NY 12210
Phone:518-463-7784

Service E-mail:jpeluso@dblawny.com

Richard Alexander Medina

Elias Law Group LLP

10 G St. NE, Suite 600
Washington, DC 20002
Phone:(202) 987-5010

Service E-mail:rmedinai@elias.Jaw

Aaron Mihir Mukerjee

Elias Law Group LLP

10 G Street Ne Suite 600
Washington, DC 20002

Phone:(202) 968-4654

Service E-mail:amukerjec(@elias law

Renata Marie O'Donnell

Elias Law Group

10 G Street NE Suite 600

New York, NY 20002
Phonc:5703012809

Service E-mail:rodonnelli@elias.law

Terry Tianyun Ding

New York Civil Liberties Union
125 Broad Street 19th Fl

New York, NY 10004
Phone:212-607-3300

Service E-mail:tdingiamnyclu.org
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STATE OF NEW YORK
SUPREME COURT COUNTY OF SARATOGA

In the Matter of DECISION & ORDER
RICH AMEDURE,

ROBERT SMULLEN, WILLIAM FITZPATRICK,

NICK LANGWORTHY Index No. 2022-2145
THE NEW YORK STATE REPUBLICAN PARTY

GERARD KASSAR, RJI No. 45-1-22-1029
THE NEW YORK STATE CONSERVATIVE PARTY,

CARL ZEILMAN,

THE SARATOGA COUNTY REPUBLICAN PARTY,

RALPH M. MOHR, and ERIK HAIGHT,

Petitioners / Plaintiffs,
-against-

STATE OF NEW YORK, BOARD OF ELECTIONS
OF THE STATE OF NEW YORK, GOVERNOR

OF THE STATE OF NEW YORK, SENATE OF THE
STATE OF NEW YORK, MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE OF
THE STATE OF NEW YORK, MINORITY LEADER
OF THE SENATE OF THE STATE OF NEW YORK,
ASSEMBLY OF THE STATE OF NEW YORK,
MAIJORITY LEADER OF THE ASSEMBLY OF THE
STATE OF NEW YORK, MINORITY LEADER OF
THE ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE

STATE OF NEW YORK,

Respondents / Defendants,

PRESENT: HON. DIANNE N. FREESTONE
Supreme Court Justice

1 of 28
8 of 33



(FILED: SARATNVUGEOUNUNTELERERKO0I07Z2020205083GPMPM INNBEXNNO.906220123

N RS JRRATOcA COUNTY CLERK 1072172022 02:55 PM  “CCEIVEDIMWSCRR: 10423/3922
NYSCEF DOC. NO. 140 RECEIVED NYSCEF: 10/21/2022
APPEARANCES:
John Ciampoli, Esq. Adam Fusco, Esq.
Messina, Perillo & Hill, LLP Fusco Law Office
Attorney for Petitioners/Plaintiffs Attorney for Petitioners/Plaintiffs
285 West Main Street, Suite 203 P.O.Box 7114
Sayville, New York 11782 Albany, New York 12224

Assistant Attorney General Lauren Eversley, Esq.

NYS Attomey General Letitia James

Appearing on behalf of the Respondents State of NY & Governor Hochul
The Capitol

Albany, NY 12224-0341

Brian Quail, Esq.

Appearing on behalf of the Respondent NYS BOE (Democratic Commissioners)
40 Pearl Street, Suite 5

Albany, New York 12207

Kevin Murphy, Esq.

Appearing on behalf of the Respondents NYS BOE (Republican Commissioners)
40 Pearl Street, Suite 5

Albany, New York 12207

James Knox, Esq.

E. Stewart Jones Hacker Murphy, LLP

Attorneys for Respondents NYS Senate & Senate Majority Leader, Pres. Pro Tempore
28 Second Street

Troy, New York 12180

Paul DerOhannesian, Esq.

Jillian Groshans, Esq.

DerOhannesian & DerOhannesian

Attorneys for Respondent Senate Minority Leader
159 Wolf Road, Suite 305

Albany, New York 12207

Christopher Massaroni, Esq.

Hodgson Russ, LLP

Attorneys for Respondents NYS Assembly; NYS Assembly Majority Leader & Speaker
677 Broadway, Suite 401

Albany, New York 12207

2 of 28
8 of 33



(FILED: SARATNVUGEOUNUNTELERERKO0I07Z2020205083GPMPM INNBEXNNO.906220123

NYSCEF DOC. NO. 1

A1 RECEIVE H 22
FTLED . SARATOGA COUNTY CLERK 1072172022 02 .55 BM PriBESCRR: 10422/29
NYSCEF DOC. NO. 140 RECEIVED NYSCEF: 10/21/2022

Petitioners Richard Amedure, Robert Smullen, William Fitzpatrick, Nick Langworthy, the
New York State Republican Party, Gerard Kassar, the New York State Conservative Party, Carl
Zeilman, the Saratoga County Republican Party, Ralph M. Mohr and Erik Haight (hereinafter
referred to as the “Petitioners”) commenced the within hybrid proceeding pursuant to Article 16
of the New York State Election Law and declaratory judgment action pursuant to Section 3001 of
the New York State Civil Practice Law and Rules on September 27, 2022 by filing a verified
petition/complaint with the Saratoga County Clerk’s Office and sought expedited intervention of
the Court by Order to Show Cause which was signed and dated by the Court on September 29,
2022

In its September 29, 2022 Order to Show Cause {{OTSC) and accompanying Verified
Petition of the same date (later amended to include appropriate pagination on October 4, 2022),
the Petitioners sought certain declaratory and injunctive relief related to the constitutionality of
Chapter 763 of the Laws of 2021 and New York State Election Law § 8-400. This action was
commenced against the State of New York and the Governor of the State of New York Kathy
Hochul (hereinafter Respondenit NYS), the Board of Elections of the State of New York
(parenthetically and hereinatter referred to as Respondent NYS BOE (D) and Respondent NYS
BOE (R)), the Senate of the State of New York and the Majority Leader and President Pro Tempore
of the Senate of the State of New York (hereinafter Respondent NYS Senate), the Assembly of the
State of New York and the Majority Leader of the Assembly of the State of New York and the
Speaker of the Assembly of the State of New York (hercinafter Respondent NYS Assembly), the

Minority Leader of the Senate of the State of New York (hereinafter Respondent NYS Senate

! On or about October 7, 2022, this matter was converted to E-Filing (see NYSCEF Document No.
2), and with the Petitioners’ September 27, 2022 OTSC (NYSCEF Doc. No. 4); Verified Petition (NYSCEF
Doc. No. 5); Signed OTSC September 29, 2022 (NYSCEF Doc. No. 6) and First Amended Verified Petition
(NYSCEF Doc. No. 7).
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Minority) and the Minority Leader of the Assembly of the State of New York (hereinafter
Respondent NYS Assembly Minority) in their respective capacities as governing bodies of the
State of New York.

The Court originally made the instant Order to Show Cause returnable on October 13,
2022, but this proceeding has statutory preference (see, NYS Election Law Section 16-116) over
all matters on the Court’s calendar given the statute of limitations assocéiated therewith. Therefore,
by letter dated September 29, 2022 the Court advised counsel for the Plaintiff that the return date
for the instant Order to Show Cause had been rescheduled for Wednesday, October 5, 2022 and
directed that a copy of the rescheduling notice be provided along with service of the Order to Show
Cause. On or about September 29, 2022, copies of the Order io Show Cause, Verified Petition and
September 29, 2022 Scheduling Letter were served by representatives of the Plaintiffs upon
representatives of the individual Respondents/Defendants, respectively. The matter thus was
scheduled for an initial appearance and retuin on the Plaintiffs’ Order to Show Cause for October
5, 2022 at 1:00 p.m.

As it relates to the parties in this action, the Court notes that two (2) separate applications
had been made for leave to intervene as named parties. On October 4, 2022, the Court was
contacted by representatives of the New York Civil Liberties Union (NYCLU) and the Democratic
Congressional Campaign Committee (DCCC) and was advised that both would be filing Motions
to Intervene and likewise attending the October 5, 2022 appearance. By Notice of Motion
(NYSCEF Doc. No. 105), Order to Show Cause (NYSCEF Doc. No. 118) and Memorandum of
Law (NYSECF Doc. No. 106) with accompanying Attorney Affirmation (NYSCEF Doc. No. 81)
and Exhibits and Affidavits (NYSCEF Doc. Nos. 82, 110-116) along with Memo of Law in

Opposition to Petition (NYSCEF Doc. No. 117) and Supplemental Memo in Support of
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Intervention (NYSCEF Doc. No. 80) and Supplemental Attorney Affirmation (NYSCEF Doc. No.
81) filed on October 5, 2022 and October 11, 2022 (respectively) with the Saratoga County Clerk’s
Office the NYCLU, Common Cause New York, Katharine Bodde, Deborah Porder and Tiffany
Goodin (hereinafter NYCLU) sought leave to intervene as named parties in the instant action. By
Notice of Motion (NYSCEF Doc. No. 9) Order to Show Cause for Expedited Leave to Intervene
as Respondents (NYSCEF Doc. No. 15) and Memorandum of Law (NYSCEF Doc. No. 17) with
accompanying Attorney Affirmation (NYSECF Doc. No. 16), Accompany Affidavits (NYSCEF
Doc. Nos. 57-66) and Verified Answer of Proposed Intervenors (NYSECF Doc. No. 18) along
with Memoranda of Law in Support of Intervention (NYSCEF Dge. No. 70) and in Opposition to
OTSC (NYSCEF Doc. No. 67) and Affirmation in Opposition to Petitioner’s OTSC (NYSCEF
Doc. No. 48) and accompanying Exhibits and Affidavits (NYSCEF Doc. Nos. 49-66) filed on
October 5, 2022 and October 7, 2022 (respectively) with the Saratoga County Clerk’s Office the
Democratic Congressional Campaign Committee (DCCC), Jackie Gordon, the New York State
Democratic Party, New York State Democratic Committee Chair Jay Jacobs, the Wyoming County
Democratic Committee, Wyorriing County Democratic Committee Chair Cynthia Appleton,
Declan Taintor, Harris Brown, Christine Walkowicz, (hereinafter “Intervenor DCCC”) sought
leave to intervene as named parties in the instant action and answer the Petitioners’ OTSC. The
Court permitted the NYCLU and DCCC to appear on the October 5, 2022 return on the OTSC,
file papers in support of their respective motions to intervene and in opposition to the relief
requested by the Petitioners and likewise appear in the October 12, 2022 Hearing on the pending

motions.
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At the Petitioners’ Order to Show Cause (OTSC) return date of October 5, 2022,
appearances were made by all the named Respondents and the proposed intervenors. To begin,
the Court acknowledged its full awareness of the gravity of the issues and that Election Law
matters take precedence over everything on the Court’s calendar. The Court recognized that many
of the Respondents had only recently been served and retained counsel, and that an appropriate
amount of time would be given to file papers addressing the substantive issues. Petitioners made
an oral application, in light of the timelines associated not only with the instant matter but of the
election calendar dates relating to absentee ballots being returned, that a preservation order be
issued preserving all collected absentee ballots pending the Court’s determination on the instant
challenges. Respondent NYS BOE (D), Respondent NYS, Respondent Assembly, Respondent
Senate and the NYCLU objected to the Petitioners’ oral motion. The Court reserved on the
Petitioners’ oral motion for a preservation ordsr and on the Motions to Intervene filed by the
NYCLU and DCCC. At the close of the Qctober 5, 2022, the Court directed that all responsive
papers from the Respondents were tc be submitted by the close of business on Friday, October 7,
2022. The Court further directed that any additional replies and supplemental papers were to be
submitted before Noon on Tuesday, October 11, 2022 (the Court being closed on Monday, October
10, 2022 in observance of Columbus Day/Indigenous Peoples Day.) The Court then scheduled
oral argument on the relief requested in the Petitioners’ Order to Show Cause (OTSC), the Motions
to Dismiss filed by Respondent NYS? and the Motions to Intervene filed by the NYCLU and

DCCC to be heard on October 12, 2022 at 10:00 a.m.

2 Subsequent Motions to Dismiss would be filed by Respondent Assembly on October 7, 2022 and
Intervenor DCCC on October 7, 2022. These additional Motions to Dismiss would be addressed by the
Court at the Hearing on October 12, 2022. Parenthetically, Respondent NYS BOE (D), Respondent Senate
and Intervenor NYCLU would likewise orally adopt and join in the pending Motions to Dismiss.

6
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On October 5, 2022, Respondent NYS filed its Notice of Motion to Dismiss OTSC/Petition
(NYSCEF Doc. Nos. 19-20), Memorandum of Law in Support of Motion to Dismiss (NYSCEF
Doc. No. 21), Attomey Affirmation in Support of Motion to Dismiss (NYSCEF Doc. No. 22 and
Affidavits and Exhibits in Support of Motion to Dismiss (NYSCEF Doc. No. 23).

Likewise on October 5, 2022, Respondent BOE (D) filed its Verified Answer to Petition
(NYSCEF Doc. No. 14), Attorney Affirmation in Opposition to QTSC/Petition (NYSCEF Doc.
No. 13) and Affidavit and Exhibits in Opposition to OTSC/Petition (NYSCEF Doc. No 13).

On October 7, 2022, Respondent Assembly filed its Order to Show Cause to Dismiss
OTSC/Petition (NYSCEF Doc. No. 35), Attorney Affirmation in ‘Support of Motion to Dismiss
and in Opposition to OTSC/Petition (NYSCEF Doc. 36) witi: accompanying Exhibits in Support
(NYSCEF Doc. Nos. 37-42) and Memorandum of Law in Support of Motion to Dismiss and in
Opposition to OTSC/Petition (NYSCEF Doc. Na_43).

On October 7, 2022, Respondent BOE (D) filed a Second Affidavit in Opposition to
OTSC/Petition and in Support of Respondent NYS Motion to Dismiss (NYSCEF Doc. No 44) and
Supplemental Memorandum of faw in Opposition to OTSC/Petition and in Support of Respondent
NYS Motion to Dismiss (NYSCEF Doc. No. 47).

On October 7, 2022, Respondent NYS Senate Minority and Respondent NYS Assembly
Minority filed its Verified Answer to QTSC/Petition (NYSCEF Doc. No. 33).

On October 7, 2022, Respondent NYS Senate filed its Affirmation in Opposition to
OTSC/Petition and in Support of Respondent NYS Motion to Dismiss (INYSCEF Doc. No. 46).

On October 11, 2022, the Petitioners filed its Memorandum of Law in Support of
OTSC/Petition and in Opposition to Respondent NYS Motion to Dismiss (NYSCEF Doc. No. 68),

Attomney Affirmation in Further Support of OTSC/Petition and in Opposition to Respondent NYS
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Motion to Dismiss (NYSCEF Doc. No. 78) and Affidavits and Exhibits in Further Support of
OTSC/Petition (NYSCEF Doc. Nos. 74-77, 79).

On October 11, 2022, Respondent NYS BOE (R) filed Affirmations in Support of
Petitioners’ OTSC/Petition (NYSCEF Doc. Nos. 71 and 72).

On October 11, 2022, Respondent Assembly filed a Reply Affirmation in Further Support
of Motion to Dismiss and in Further Opposition to OTSC/Petition (NYSCEF Doc. No. 119) along
with Exhibits (NYSCEF Doc. No. 120-121), and Supplemental Memorandum of Law in Further
Support of Motion to Dismiss and in Further Opposition to OTSC/Petition (NYSCEF Doc. 122).

In the hours preceding the commencement of the October 12, 2022, Petitioners filed a
Further Memorandum in Support/Opposition (NYSCEF Dec. No. 124), Supplemental Attorney
Affirmation in Support/Opposition (NYSCEF Doc. No, 123) along with Affidavits and Exhibits
in Further Support/Opposition (NYSCEF Doc. Nos. 125-129). Similarly, Respondent NYS filed
a Reply Memorandum of Law in Further Support of Respondent NYS Motion to Dismiss
(NYSCEF Doc. No. 131). Although these submissions were beyond the filing deadline and time
previously set, the Court advised ail parties that all papers and submissions received up to the point
of the commencement of the Hearing on October 12, 2022 would be considered by the Court.

On the morning of October 12, 2022, all parties returned before the Court for oral argument
on (1) the Petitioners’ OTSC and Verified Petition, (2) the motions of Respondent NYS and
Respondent Assembly to dismiss the Petitioners” OTSC and Verified Petition and (3) the motions
of the NYCLU and DCCC to intervene in the instant action. Substantive arguments were heard
from the Petitioners and all the Respondents (including the NYCLU and DCCC) in support of and
in opposition to the instant motions pending before the Court, and a review of the October 12,

2022 Hearing Transcript (NYSCEF Doc. No. 139) confirms same. At the conclusion of the

8 of 28
13 of 33



(FILED: BARANYGEOUNUNTELERERKO0I07Z2202020508382PMPM INNBEXNNO.906220123
N ST dRrAYoea counTY CLERK 1072172022 02.55 BM  “CCCIVEDMHRSCRR: 18/421(2022

NYSCEF DOC. NO. 140 RECEIVED NYSCEF: 10/21/2022

October 12, 2022 Hearing, the Court reserved on all motions pending before the Court and advised
that a written decision addressing each of the respective motions would be forthcoming.’

The Court has considered all of the papers heretofore referenced and likewise filed under
Index No. 20222145, NYSCEF Doc Nos. 1-138, as well as the oral arguments set forth by the
Petitioners and Respondents and the transcript of the October 12, 2022 Hearing (NYSCEF Doc.
No. 139.)

The Petitioners/Plaintiffs (hereinafter the Petitioners) have raised a serious and legitimate
challenge to the constitutionality of an act by the New York State legislature to extend and expand
absentee voting under Election Law § 8-400. The Respondents/Defendants (hereinafter
Respondents) have advanced numerous arguments in opposition to the Plaintiffs request for
preliminary injunctive relief and in support of their respective motions to dismiss the Plaintiff’s
challenge. Here, neither side contests that voting is a paramount and important right. While the
Court recognizes the import of voting rights it must equally value the manner and sanctity of the
constitutionally established electoral process protecting those who vote and those for whom votes
are cast in the State of New Yoik.

The Constitution of the State of New York confers upon “[e]very citizen” the right to vote
in elections for public office, subject to qualifications based upon age and residence. N.Y. Const.,
Art. II, § 1. For a time, the Constitution expressly required that qualified individuals wishing to

vote had to do so in person at a polling place located in the “town or ward,” (see N.Y. Const., Art.

3 Both NYCLU and DCCC were permitted to appear and actively participate in both the October
5, 2022 return of the OTSC and the October 12, 2022 oral argument on the substance of the Petition and
related motion practice. By Decision and Order dated October 14, 2022 the NYCLU Motion to Intervene
was denied by the Court (NYSCEF Doc. No. 83) and likewise the DCCC Motion to Intervene was denied
by the Court (NYSCEF Doc. No. 133) although both parties were granted “friend of the Court” status and
permitted to file any amici deemed appropriate.
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II, § 1 (1821)), and later the “election district,” (see N.Y. Const., art. II, § 1 (1846)), in which they
resided, “and not elsewhere.” That express requirement no longer exists, but the Constitution has
generally been regarded as continuing to retain the implicit preference for “in person” casting of
ballots in elections. See N.Y. Const., Art. II, § 1, amend. of Nov. 8, 1966.

As time and circumstances have changed, the Constitution has also expressly authorized
the Legislature to craft allowances for certain and specific categories of qualified individuals for
whom in-person voting would be impracticable or impossible to cast a vote by other means. The
first such authorization, prompted by the Civil War, was added in 1864 and covered soldiers in
federal military service who were absent from their election districts during wartime. N.Y. Const.,
Art. II, § 1, amend. of Mar. 8, 1864. The Constitution’s express authorization for the Legislature
to permit so-called “absentee voting” has since had limited expansion. Notably, in 1955, the
Constitution was amended with the addition of Section 2 to Article II to authorize the Legislature
to allow absentee voting for “qualified voiers who, on the occurrence of any e¢lection, may be
unable to appear personally at the polling place because of illness or physical disability.” N.Y
Const., Art. II, § 2, amend. of Nov. 8, 1955, As a Constitutional amendment, this proposal was
initially passed by the Legislature and then put forth to the electorate of the State of New York and
was adopted at the general election of 1955. The Article 2, Section 2 amendment had been
recommended to the Legislature by a committee consisting of members of the New York State
Assembly and New York State Senate who had been tasked with finding ways “to afford to the
people a maximum exercise of the elective franchise and a maximum expression of their choice of
candidates for public office and party position.” The committee “approached the problems
affecting the elective franchise in a manner designed to eliminate technicalities and to bring about

a maximum exercise of the elective franchise by voters.” In recommending the subject amendment,

10
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the committee stated that “this amendment will permit qualified voters who may be unable to
appear personally at the polling place on Election Day because of illness or physical disability, to
apply for an absentee ballot.” The constitutional absentee-voting provision presently reads as
follows:

The legislature may, by general law, provide a manner in which, and

the time and place at which, qualified voters who, on the occurrence

of any election, may be absent from the county of their residence or,

if residents of the city of New York, from the city, and qualified

voters who, on the occurrence of any election, may be unable to

appear personally at the polling place because of illness or physical

disability, may vote and for the return and canvass of their votes.

N.Y. Const., Art. I, § 2.

This constitutional provision is codified by New Yotk State Election Law § 8-400(1)(b),
which allows individuals who satisfy the age and residency qualifications to vote absentee, rather
than in-person, if they expect to be unable to appear in person to vote “because of illness or
physical disability.” The Constitution’s autiorization for the Legislature to allow absentee voting
on account of illness or physical disability remains in place to the present day.

On March 7, 2020, then<Governor Andrew Cuomo issued Executive Order 202, declaring
a state disaster in response to the COVID-19 public health emergency. During the pendency of
this emergency period and with the authority conferred under the Executive Orders, in August of
2020 and presumptively in response to the ever-evolving concerns and measures designed to
address the COVID-19 pandemic, the Legislature amended Election Law § 8-400(1)(b) to provide
that the statutory meaning of a voter’s inability to personally appear at the polls “because of illness”
shall be expanded to include, but not be limited to, “instances where a voter is unable to appear

personally at the polling place of the election district in which they are a qualified voter because

there is a risk of contracting or spreading a disease that may cause illness to the voter or to other

11
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members of the public.” L. 2020, ch. 139, § 1. This proviso, which was effective August 20, 2020,
was to expire on January 1, 2022. /d, § 2.

In March of 2021, a collection of voters together with the Conservative Party of the State
of New York and the Niagara County Conservative Party Committee commenced an action in the
Supreme Court of Niagara County seeking a declaration that the above-referenced August 20, 2020
amendment to Election Law Section 8-400 was unconstitutional in that it violated Article II,
Section 2 of the New York State Constitution. Ross v. State of New York, Ind. No. E174521/2021
(Niagara County Sup. Ct., March 18, 2021)(NYSCEF Ind. No. E174521/2021 Doc. No. 2). The
plaintiffs in the Ross action (similar to the Plaintiffs herein) alleged that the legislative action to
extend absentee voting by expanding the definition of “illness™ was contrary to the constitutional
text of Article 2, Section 2 and the express and specific limitations therein. In a decision from the
bench, the Supreme Court (Sedita, J.) opined that Election Law § 8-400 was a constitutional
exercise of the Legislature’s authority under Article II, § 2 to regulate absentee voting and reasoned
that “[t]he plain language of Article Z, Section 2 of the New York State Constitution does not tie
eligibility to cast one’s vote &y absentee ballot to the illness of a voter” and instead the
constitutional text “permits a voter to cast an absentee ballot because of illness without further
elaboration, qualification or limitation” and further without requiring or setting forth the definition
or qualification of the term “illness.” In his oral decision, Justice Sedita reasoned the COVID-19
virus was plainly an illness and thus, in amending Election Law § 8-400, the Legislature merely
clarified the definition of an “otherwise undefined term” and by the expansion of the definition
permitted more voters from having to choose between their health and their right to vote. In view
of the same, the action was dismissed in its entirety. See Ross v. State of New York, Index No.

E174521/2021 (Niagara County Sup. Ct. Sept. 8, 2021) (NYSCEF Doc. No. 61). The Fourth
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Department affirmed the ruling of Justice Sedita “for reasons stated at Supreme Court.” Ross v.
State of New York, 198 A.D.3d 1384 (4th Dept., 2021).

A ballot proposal (known as Proposal 4) was submitted to New York voters at the
November 2021 general election. This ballot proposal would have amended Article I, § 2 of the
New York State Constitution to authorize the Legislature to allow any voter to vote absentee in
any election without any further eligibility requirements. In essence, Proposal 4 sought to abandon
the Constitutional preference of “in person” ballot casting in favor of universal “no excuse”
absentee balloting. The following shows the amendments that Proposal 4 would have made to
article 11, § 2:

The legislature may, by general law, provide a ynanner in which, and
the time and place at which, qualified voteirs whe;-en-the eccurrence

disability~may vote and for me return and canvass of their votes in
any election.
See, New VYork State Bd _<of Elections, 2021 Statewide Ballot Proposals,

hutps://www.elections.ny.gov/2¢21BallotProposals.html. In the general election of November,

2021, New York voters overwhelmingly rejected this broad-sweeping ballot proposal that would
have amended the Constitution to authorize all voters to vote absentee in any election for any
reason.

Despite this clear and unequivocal mandate from the voting populous against universal
absentee balloting, as well as the expiration of Executive Order 202 on June 25, 2021, the
Legislature in January of 2022 extended the expanded absentee voting provisions of the 2020
amendment to Election Law section 8-400 through the end of the 2022 calendar year (December

31, 2022) See L. 2022, ch. 2, § 1. This amendment (i) extended the effectiveness of the 2020
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amendment to Election Law § 8-400 until December 31, 2022, and (i1) extended the provisions of
the 2020 amendment to absentee voting in village elections. In extending these expanded absentee
voting provisions, the Legislature again justified same in light of the ongoing “threat” posed by
COVID-19 and that a further exercise of this authority was necessary because “[u]nfortunately,
the COVID-19 pandemic still poses significant risks to the health of New Yorkers.” Thus, the
Legislature sanctioned the expanded access to absentee voting through the end of 2022 so that
“New Yorkers can continue to participate in our elections without compromising their health and
safety.”

On July 20, 2022—six months after the 2022 amendment to Election Law § 8-400 was
enacted—a group of Plaintiffs comprised of one sitting Republican assemblyman, and the
Schoharie County Republican Committee filed suit in the Supreme Court of Warren County, raised
an identical constitutional challenge to the 2022 zmnendment to Election Law § 8-400. Cavalier v.
Warren County Board of Elections, NYSCEF No. EF2022-70359, 2022 WL 4353056 (N.Y. Sup.
Ct. Sept. 19, 2022). The Cavalier plaintiffs contended that the 2020 legislative amendments
to Election Law § 8-400 to expand access to absentee voting due to the COVID-19 pandemic, and
the further legislative amendment in 2022 were contrary to and violated New York Constitution,
Article II, § 2 and sought a declaration to that effect. Plaintiffs’ complaint (similar to the complaint
in Ross and the complaint herein) alleged that the Legislature impermissibly expanded the
definition of “illness” contained in Election Law § 8-400(1)(b) in a manner contrary to the text of
Article I, § 2 of the New York Constitution. The Respondents in Cavalier advanced a host of
arguments in opposition to the Plaintiff’s request for preliminary injunctive relief and in support
of their motions to dismiss. Foremost among these arguments was that (as above) New York State

Election Law § 8-400(1)(b) was previously ruled to be constitutional by the Appellate Division,
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Fourth Department in Ross v State of New York, 198 A.D.3d 1384 (4" Dept., 2021), in which the
constitutionality of Election Law § 8-400(1)(b) was challenged on substantially the same grounds
that are presented here. The Cavalier Respondents contended that Ross is binding precedent, and
pursuant to the doctrine of stare decisis precluded the Warren County Supreme Court from
reaching a different outcome from Ross. In a reasoned and measured Decision and Order issued
on September 19, 2022, the Court (Auffredou, J.) opined that:

The doctrine of stare decisis requires trial courts in [the Third

Department] to follow precedents set by [other Departments of the

Appellate Division] until the Court of Appeals or [the Third

Department] pronounces a contrary rule. Mountainview Coach

Lines, Inc. v. Storms, 102 A.D.2d 663, 664 (2"° Dept., 1984).

Notwithstanding plaintiffs’ arguments to the contrary, the court

finds Ross to be binding precedent. Under ihe doctrine of stare

decisis, the court is bound by the decisica in Ross. Cavalier v.

Warren Cnty. Bd. of Elections, No. EF2022-70359, 2022 WL

4353056, at *2 (N.Y. Sup. Ct. Sept. 19, 2022) (internal quotation

marks omitted).

As such, the Court in Cavalier scts forth the underlying principle that Ross should be
binding authority on this Court, absent any further ruling from the Third Department or the Court
of Appeals. The Cavalier decision is presently on appeal before both the New York State
Appellate Division, Third Department (NYSCEF Ind. No. EF2022-70359 Doc. No. 67 (September
19, 2022)) and the New York State Court of Appeals (NYSCEF Ind. No. EF2022-70359 Doc. No.
69 (October 7, 2022)).

Within one week of the issuance of the Cavalier decision, the Petitioners herein (the New
York State Republican and Conservative Parties and the Chairmen of those parties, as well as the
Saratoga Republican Committee, the Chairman of the Saratoga Republican Party, the

Commissioner of the Erie County Board of Elections, the Commissioner of the Dutchess County

Board of Elections, a current New York State Assembly Member, a candidate for New York State
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Senate, and a voter in Erie County) filed the instant action seeking (amongst other things)
declaratory and injunctive relief related to those above-referenced statutory provisions authorizing
absentee voting. Specifically, the Petitioners seek a declaration that (1) the amendments to
Election Law § 8-400 (collectively referenced as Chapter 2 of the Laws of 2022) are not authorized
by Article II, § 2 of the New York State Constitution, which is the source of the Legislature's power
to allow absentee voting and (2) that Chapter 763 of New York Laws 2021 (hereinafter Chapter
763) and Chapter 2 of New York Laws of 2022 authorizing absentee voting on the basis of fear of
COVID-19 are unconstitutional on the grounds that Chapter 763 (a) conflicts with and violates
various provisions of the Election Law and the New York State Constitution and (b) interferes
with various constitutionally protected rights of citizens. As'set forth, the Respondents contend
that the Petitioners have failed to establish irreparable harm; the Petitioners lack standing; the
action is barred by the doctrine of laches, the action fails to present a justiciable claim and; NYS
Election Law § 8-400 is constitutional.

Against the backdrop of this-electoral and constitutional import, the matter now comes
before the Court for a decision relative to the constitutional, declaratory and injunctive relief
sought by the Petitioners and collectively opposed by the Respondents.

In the context of this Decision the Court will first address the Petitioners’ contention that
Chapter 763 of New York Laws 2021 (Chapter 763) is unconstitutional on the grounds that Chapter
763 (a) conflicts with and violates various provisions of the Election Law and the New York State
Constitution and (b) interferes with various constitutionally protected rights of citizens. The Court
will then address the Petitioners’ contention that the amendments to NYS Election Law § 8-400
(collectively referenced as Chapter 2 of the Laws of 2022) are not authorized by Article II, § 2 of

the New York Constitution, which is the source of the Legislature's power to allow absentee voting,.
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Here, the Petitioners contend that Chapter 763 is (among other challenges) unconstitutional
in that the statute impermissibly precludes judicial review of contested ballots, subverts the
bipartisan spirit of Article II, Section 8 of the NYS Constitution and interferes with the substantive
due process rights of citizens, voters, candidates and electors. The Respondents contend that
judicial review of the validity of a ballot has always been limited (Tenney v. Oswego Cnty. Bd. of
Elections, 71 Misc. 3d 400, 416 (Sup. Ct. Oswego Cty. 2021))* and likewise that Chapter 763 is
neither in conflict with the New York State Constitution nor the New York State Election Law.

As a threshold matter, Article VI, §7 of the New York State Constitution gives the Supreme
Court jurisdiction over all questions of law emanating from the Election Law. New York State
electoral history has repeatedly seen extremely close races int which the Courts were invoked to
review the administrative determinations of the Boards of Elections to invalidate, validate, qualify
or unqualify voters and ballots.

Chapter 763 conflicts with Article 16 of the Election Law as it deprives this or any other
court of jurisdiction over certain Eleciion Law matters stating that “in no event may a court order
a ballot that has been counted to be uncounted.” Election Law §§ 9-209(7)(j), 9-209(8)(e). As it
is written, Chapter 763 abrogates both the right of an individual to seek judicial intervention of a
contested “qualified” ballot before it is opened and counted and the right of the Court to judicially
review same prior to canvassing. Election Law §§ 9-209(5) limits poll watchers to “observing,
without objection.” The making of an objection is a pre-requisite to litigating the validity of a
ballot and preclusion in the first instance prevents an objection from being preserved for judicial

review. As had been the long-standing practice, a partisan split on the validity of a ballot is no

4 "Judicial review of a Board of Elections' ruling on the validity of an affidavit ballot under Election
Law § 16-106(1) is limited to determining whether the Board, based upon the affiant’s oath and the Boards’
own records, committed a ministerial error when it decided to cast, or not cast, that ballot." Tenney, 71
Misc.3d 400 (2021)
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longer accompanied by a three-day preservation of the questioned ballot for judicial review.
Pursuant to Chapter 763, in the event of a split objection on the validity of a ballot, the ballot is
opened and counted. As per the plain language of Chapter 763 once the ballot is “counted” it
cannot be “uncounted” and is thus precluded from judicial review for confirmation or rejection of
validity. Therefore, Chapter 763, Laws of 2021 actually and effectively pre-determines the validity
of any of the various ballots which may be contested pursuant to the provision of §16 — 112
Election Law thus divesting the Court of its jurisdiction. This inability to seek judicial intervention
at the most important stage of the electoral process (i.e the opening and canvassing of ballots)
deprives any potential objectant from exercising their constitutionai due process right in preserving
their objections at the administrative level for review by the courts.’

Statutory preclusion of all judicial review of tlie decisions rendered by an administrative
agency in every circumstance would constitute a grant of unlimited and potentially arbitrary power
too great for the law to countenance. Matier of DeGuzman v. New York State Civil Service
Commission, 129 A.D.3d 1189 (3" Dept., 2015); see Matter of Pan Am. World Airways v New
York State Human Rights Appeal Bd., 61 N.Y.2d 542 (1984); Matter of Baer v Nyquist, 34 N.Y.2d
291 (1974). Thus, even when proscribed by statute, judicial review is mandated when
constitutional rights (such as voting) are implicated by an administrative decision or "when the
agency has acted illegally, unconstitutionally, or in excess of its jurisdiction.” Deguzman, See
Also, Matter of New York City Dept. of Envtl. Protection v New York City Civ. Serv. Commn., 78

N.Y.2d 318 (1991).

> The Constitution further establishes the right to due process of law and equal protection
under these laws. “No person shall be deprived of life, liberty or property without due process of
law” N.Y. Constitution, Article 1, § 6. Further, “No person shall be denied the equal protection of
the laws of this state or any subdivision thereof. No person shall be denied the equal protection of
the laws of this state or any subdivision thereof” N.Y. Constitution, Article I, § 11.
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By proscribing judicial review and pre-determining the validity of ballots, as set forth in

Election Law § 9-209(8)(e), the legislature effectively usurps the role of the judiciary. Further, by

eliminating judicial review, Chapter 763 also effectively permits one commissioner to determine

and approve the qualification of a voter and the validity of a ballot despite the constitutional

requirement of dual approval of matters relating to voter qualification as set forth in N.Y.

Constitution, Article 11, Section 8:

All laws creating, regulating or affecting boards or officers charged
with the duty of qualifying voters, or of distributing ballots to voters,
or of receiving, recording or counting votes at elections, shall secure
equal representation of the two political parties.

The Court of Appeals has recognized that ensuring bipartisan representation is essential to

the electoral process. Graziano v. County of Albany, 3 N.Y .3d 475, 480 (2004). In Graziano, the

Court of Appeals held that “the constitutional and statutory equal representation guarantee

encourages even-handed application of the Eiection Law and when this bipartisan balance is not

maintained, the public interest is affected.” Id. at 481. The Court further stated;

“The same is nottrue of petitioner's other claim—that the County’s
actions resulted in intermittent political imbalance on the Albany
County Board of Elections. This assertion implicates New York
Constitution, Article II, § 8, which mandates that all laws affecting
the administration of boards of elections “shall secure equal
representation of the two political parties which ... cast the highest
and the next highest number of votes.” Election Law § 3-300
similarly requires “equal representation of the major political
parties” on boards of elections. The requirement of bipartisanship
on local boards of elections is an important component of our
democratic process for its purpose is to ensure fair elections ...
inherent in the statutory scheme is the requirement that each election
commissioner be chosen by his or her party to represent its interests
on the board of elections. As an individual election commissioner,
petitioner therefore performs two distinct statutory functions—he
assists his co-commissioner in the administration of the Board and
he safeguards the equal representation rights of his party. When
fulfilling the latter function, we conclude that petitioner may act
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alone to challenge the actions of the County. Petitioner's capacity to
sue to vindicate political interests grounded in the language of the
Constitution and the Election Law is inherent in petitioner's unique
role as guardian of the rights of his party and must be implied from
the constitutional and statutory requirement of equal representation.
Recognition of such a right ensures that attempts to disrupt the
delicate balance required for the fair administration of elections are
not insulated from judicial review.” Graziano, supra.

As above, the provision of Chapter 763 that effectively permits one Commissioner to take
control and override what is Constitutionally required to be a bipartisan review process at the
Boards of Election, (without provision for meaningful judicial oversight or review,) is contrary to
what is guaranteed by Article II § 8 of the New York State Constitution.

In view of the same, this Court finds the language of Chapter 763 conflicts with Article 1,
§ 6, Article I, § 11, Article II, § 8 and Article VI, §7 of the New York State Constitution. As such,
the Petitioners’ motion to declare Chapter 763 urconstitutional is granted pursuant to the Second,
Third, Fifth, Sixth and Seventh Causes of Action.

The right to preservation of ballots considering an upcoming contest in a court of
competent jurisdiction is expressly set forth in the Election Law and courts routinely grant
preservation orders under the provisions of Election Law § 16 — 112, See, Cairo & Jacobs v.
Nassau County Board of Elections, Index No. 612124/2020. As Chapter 763 has been found by
this Court to conflict with Article 1, § 6, Article I, § 11, Article II, § 8 and Article VI, §7 of the
New York State Constitution and correspondingly those enumerated sections of the New York

State Election Law, this Court likewise finds it appropriate to grant the Petitioners’ request for a

preservation order.
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The Court now turns to the question of the constitutional validity of the amendments to
NYS Election Law § 8-400 as not authorized by Article II, § 2 of the New York State Constitution.
While there is a constitutional right to vote, there is no constitutional right to an absentee ballot
and Section 2 of Article I of the New York State Constitution empowers the Legislature to provide
for absentee ballots. Colaneri v. McNab, 90 Misc.2d 742; Eber v Board of Elections of County of
Westchester, 80 Misc.2d 334. The Court notes that both the Petitioners and Respondents have set
forth an avalanche of awfuls that each espouse will result from either the validation or invalidation
of NYS Election Law § 8-400 through this proceeding. Significant time was spent in the moving
papers and oral argument to detail the Court on the potential perils of disenfranchisement, rampant
fraud, procedural chaos and discord. While the Court dees not diminish the import of those
considerations, it must narrow its inquiry to the forcmost procedural and legal issue of those
arguments, Specifically, this Court must determiine whether it is bound by the doctrine of stare
decisis to follow the same holding of the Warren County Supreme Court in Cavalier and likewise
determine that the Ross decision (Rass v. State of New York, Ind. No. E174521/2021 [Niagara
County Sup. Ct., March 18, 2021 j[NYSCEF Ind. No. E174521/2021 Doc. No. 20]) which found
New York State Election Law § 8-400 to be constitutional and affirmed by the New York State
Appellate Division, Fourth Department (Ross v. State of New York, 198 A.D.3d 1384 (4" Dept.,
2021)) is to be considered binding precedent.

In seeking to ascertain the procedural import of both the Ross and Cavalier decisions and
any corresponding constraint placed thereby upon this Court, despite being clearly identified as
one of the foremost procedural issues in the instant matter, no party was able to inform the Court
of the appellate status of the Cavalier decision. Upon direct inquiry from the Court both the

Petitioner and Respondents each affirmatively represented that “no appeal” had been taken of the
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Cavalier decision. The Court’s own inquiry into the appellate record clarified that the Cavalier
decision 1s indeed presently on appeal pending before both the New York State Appellate Division,
Third Department (NYSCEF Ind. No. EF2022-70359 Doc. No. 67 (September 19, 2022)) and the
New York State Court of Appeals (NYSCEF Ind. No. EF2022-70359 Doc. No. 69 (October 7,
2022)).

Likewise, despite averring on the October 12, 2022 record and in its moving papers
(Petitioner’s Memorandum of Law, Ind. No. 20222145 NYSCEF Doc. 68) that the Plaintiffs in
Cavalier did not challenge the constitutionality of NYS Election Law § 8-400, as addressed above
a review of the Cavalier record and September 19, 2022 Decisien and Order reveals this to be
inapposite. Following the Court’s direct inquiry, the Petiticniers tacitly acknowledged same in its
October 17, 2022 Correspondence (NYSCEF Doc. 137). Parenthetically the Court notes that a
direct appeal to the New York State Court of Appeals under 5601(b)(2) is only permitted “from a
judgment of a court of record ... which finally determines an action where the only question
involved on appeal is the validity of 4 statutory provision of the state or ... under the constitution
of the state.”

The Court in Cavalier sets forth the underlying principle that absent any further ruling from
the Third Department or the Court of Appeals, Ross should be binding authority on this Court.
The Respondents herein contend that pursuant to the doctrine of stare decisis this Court is
precluded from reaching a different outcome than that of either the New York State Appellate
Division, Fourth Department in Ross or the Warren County Supreme Court in Cavalier.

While it is arguable whether this Court may have been able to distinguish the Petitioner’s
2021 New York State Election Law § 8-400 constitutional challenge from that which was before

the Ross court in 2020, such an argument is rendered academic by the Warren County Supreme
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Court’s decision in Cavalier. Here, the same portion of the Petitioners’ instant challenge to
Election Law § 8-400 (specifically as being violative of Article II, Section 2 of the NYS
Constitution) was directly addressed before the Court in Cavalier. The Cavalier decision, (issued
by a fellow Supreme Court of a neighboring county in the same 4™ Judicial District and the same
Appellate Division, Third Department,) found Ross to be binding precedent on the very same issue
(Election Law § 8-400 being violative of Article II, Section 2 of the NYS Constitution) presently
challenged before this Court.

The Appellate Division is a single state-wide court divided into departments for
administrative convenience (see Waldo v Schmidt, 200 NY 199, 202; Project, The Appellate
Division of the Supreme Court of New York: An Empirical Study of its Powers and Functions as
an Intermediate State Court,47 Ford L. Rev 929, 941) and, therefore, the doctrine of stare
decisis requires trial courts in this department to follow precedents set by the Appellate Division
of another department until the Court of Appeals or this Appellate Division pronounces a contrary
rule (see, e.g., Kirby v Rouselle Corp., 108 Misc 2d 291, 296; Matter of Bonesteel, 38 Misc 2d
219, 222, affd 16 AD2d 324; 1 Carmody-Wait 2d, NY Prac, § 2:63, p 75). This is a general
principle of appellate procedure (see, ¢.g., Auto Equity Sales v Superior Ct. of Santa Clara County,
57 Cal 2d 450, 455; Chapman v Pinellas County, 423 So 2d 578, 580 [Fla App]; People v Foote,
104 Il App 3d 581), necessary to maintain uniformity and consistency (see Lee v Consolidated
Edison Co., 98 Misc 2d 304, 306), and, consequently, any cases holding to the contrary (see,
e.g., People v Waterman, 122 Misc 2d 489, 495, n 2) are disapproved. Mountain View Coach

Lines, Inc. v Storms, 102 A.D2d 663, 664, 476 N.Y.S.2d 918 (2™ Dept., 1984).
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The Cavalier decision is presently on appeal to the Appellate Division, Third Department
and the New York State Court of Appeals. Neither appellate court has ruled otherwise and has yet
to determine the constitutional challenge to New York State Election Law § 8-400 contrariwise to
the Fourth Department’s holding in Ross.

This Court, similar to the Warren County Supreme Court in Cavalier, is constrained to
follow the precedent set by the Appellate Division, Fourth Department in Ross. The Court must
conclude that Ross and Cavalier are binding precedent, which precludes this Court’s ability to
reach a different outcome. In view of the same, the holding of Ross and Cavalier thus compels
granting the motion of Respondent NYS and collectively joined by the other Respondent parties
secking the dismissal of the Plaintiff’s constitutional challenge to New York State Election Law §
8-400 and the denial of the Plaintiff’s motion for injunctive relief specifically related to same.

The Court recognizes that it is procedurally bound to follow the doctrine of stare decisis
and is thus likewise bound by the holdings of Ross and Cavalier absent any contrary decision of
either the Appellate Division, Third Department or the New York State Court of Appeals.
However, the Court notes that #ut for the procedural constraints of Ross and Cavalier, it would
have reached a different outcome on the constitutionality of New York State Election Law § 8-
400.

It is the opinion of this Court that a legislative action taken in excess of its constitutional
authority is invalid as a matter of law. Silver v. Pataki, 3 A.D.3d 101 (1* Dept., 2021); New York
State Bankers Associationv. Wetzler, 81 N.Y.2d 98 (1993); King v. Cuomo, 81 N.Y.2d 246 (1993).
In Silver, the Appellate Division, First Department reviewed the clear and unambiguous language
of Article VII, § 4 of the Constitution to determine the extent of the Legislature’s authority to alter

an appropriations bill submitted by the Govemnor. Silver, 3 A.D.3d at 107-108. The First
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Department read Article VII, § 4 as conferring upon the Legislature just that authority to alter an
appropriation bill using only the three permissible methods expressly provided to them under the
NYS Constitution. /d. Applying the principle of expressio unius est exclusio alterius, the First
Department concluded that the three methods of alteration identified in Article VII, § 4 were
exclusive and that “the framers of the Constitution did not mean to grant the Legislature carte
blanche to modify appropriations at will (in Article VII, § 4 or) some other piece of legislation.”
Id. In Silver, because the Legislature purported to amend an appropriation bill using a method not
provided for in Article VII, § 4, the Court held the disputed amendments were unconstitutionally
enacted and were therefore void. /d. Regardless of the nature of the Legislative enactment
(budgetary or non-budgetary), the process by which the Couxt interprets a constitutional provision
and the legal principles that apply thereto remain unchanged.

Similarly, under Article II, § 2, the NYS Constitution (not the Legislature) expressly
identifies the categories of persons qualified to vote by absentee ballot (i.e., the “who™), as only
those persons who are “absent from the county of their residence” on Election Day or who are
unable to appear at a polling place due to “illness or physical disability.” NYS Const. Art. 1, § 2.
The clear and unambiguous language of Article II, § 2, confers upon the Legislature only that
authority to enact laws specifically as to the “manner in which” and “the time and place at which”
a qualified voter may vote by absentee ballot (i.e., the “how,” “when,” and “where™). Thus, Article
11, § 2 confers upon the Legislature authority to enact laws concerning only those three (3) discrete
categories as it relates to absentee voting. The principle of expressio unius est exclusio alterius
requires that those three categories be deemed exclusive. As set forth above, prior to the enactment
of the instant amendments, absentee voting was not a liberal right afforded to all but was instead

narrowly tailored “to ensure fair elections by protecting the integrity of the ballot” by maximizing
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the right to vote under “a detailed scheme for the issuance, collection and canvassing of absentee
ballots™ that was required based on the commonly understood need for “safeguards” where it is
recognized that “absentee ballots are cast without the secrecy and other protections afforded at the
polling place, giving rise to opportunities for fraud, coercion and other types of mischief.” See
Gross v. Albany County Bd. of Elections, 3 N.Y.3d 251, 255 (2004).

The framers of the Constitution did not intend to grant (and did not grant) the Legislature
carte blanche to enact legislation over absentee voting, nor did the People of the State of New
York vote to permit same under Proposal 4. Notwithstanding, the Legislature through its
amendment and expansion of the definition of “illness” under New York State Election Law § 8-
400 effectively permits any qualified voter in the State of New York to vote absentee and has thus
exceeded its authority under the NYS Constitution and unquestionably violates the “spirit” of
absentee voting.

The Court likewise finds unavailiug the Respondents’ argument that the expansion of
absentee voting provisions to New York State Election Law § 8-400 is a “tailored temporary
solution” by the Legislature to.address the continuing effects of the COVID-19 pandemic. The
Respondents collectively reference that the expanded access to absentee voting under New York
State Election Law § 8-400 is set to expire at the end of 2022. But, in those same references the
Respondents also seem to qualify this reference and suggest that expiration could ultimately be
dependent upon (and subject to revisitation or continuation) depending on the “state of the
pandemic.” Indeed, the Respondents’ respective papers are replete with alarmist statistics of rising
incidences of COVID-19 infections and the collective phantom menaces of Monkey Pox and Polio
looming. The Respondents suggest throughout their respective papers and arguments that this

consternation about constitutionality is the Shakespearean “much ado about nothing” as these
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absentee voting expansions will sunset and expire at the end of 2022. This Court is skeptical of
such a pollyannaish notion. There is nothing before this Court to suggest that the continued
overreach of the Legislature into the purview of the New York State Constitution shall sunset or
that this authority once taken shall be so returned. Despite the express will of the People against
universal absentee voting by the defeat of Proposal 4 in 2021, the Legislature appears poised to
continue the expanded absentee voting provisions of New York State Election Law § 8-400
forward ab infinito in an Orwellian perpetual state of health emergency and cloaked in the veneer
of “voter enfranchisement” and protected by the Ross decision (until decided otherwise.) Contrary
to the sentiments of Counsel for Respondent NYS BOE during the October 12, 2022 Hearing,
there are uncounted reasons for this Court to second-guess the wisdom of the Legislature.

Accordingly, it is hereby

ORDERED that the portion of Petitioners” motion declaring Chapter 763 of the New York
Laws of 2021 to be unconstitutional pursvant to the second, third, fifth, sixth and seventh causes
of action is granted; and it is

FURTHER ORDERED:that the Petitioners’ motion seeking a preservation order is granted
and the Petitioners are hereby directed to submit a proposed Order to the Court; and it is

FURTHER ORDERED that those portions of the motions to dismiss of Respondent NYS
and Respondent Assembly Majority (joined collectively by the other named Respondents) not
previously denied are granted, and those aspects not granted herein are dismissed as against all

Respondents; and it is

SO ORDERED.
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The foregoing constitutes the Decision and Order of the Court. Any of the other relief that
the parties have sought in this matter, but has not been specifically addressed herein, is denied.
The Court is hereby uploading the original Decision and Order into the NYSCEF system for filing
and entry by the County Clerk. Counsel is still responsible for serving notice of entry of this
Decision and Order in accordance with the Local Protocols for Electronic Filing for Saratoga

County.

Signed this 21% day of October, 2022, at Saratoga Springs, New York.

Dapinny V. Fealowy
HON. DIANNE N. FREESTONE
Supreme Court Justice

ENTER
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Statute authorizing commencement of proceeding in the Appellate Division:

Pragéeding Transferred Pursuant to CPLR 7804(g)

Court:
Judge (name in full):

County: Choose Countv
Order of Transfer Date:
CPLR 5704 Review of Ex Parte Order:

Choose Court

County: Choose Countv
Dated:

Description of Appeal, Proceeding or Application and Statement of Issues

Choose Court

Court:
Judge (name in full):

Description: If an appeal, briefly describe the paper appealed from. If the appeal is from an order, specify the relief
requested and whether the motion was granted or denied. If an original proceeding commenced in this court or transferred
pursuant to CPLR 7804(g), briefly describe the object of proceeding. If an application under CPLR 5704, briefly describe the
nature of the ex parte order to be reviewed.

Appeal from so much of the Order of Supreme Court (Freestone, J.), entered in the offices of the Saratoga County Clerk on October 21,
2022, that (1) granted Petitioner’s motion declaring Chapter 763 of the New York Laws of 2021 to be unconstitutional and violative of the
NY Election Law, pursuant to the second, third, fifth, sixth and seventh causes of action alleged in the Petition, (2) granted Petitioners’
motion seeking a preservation order pursuant to Election Law §§ 16-112, and (3) denied Appellants' motion to dismiss.

Informational Statement - Civil
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improper!

Issues: Specify the issues proposed to be raised on the appeal, proceeding, or application for CPLR 5704 review, the grounds

for reversal, or modification to be advanced and the specific relief sought on appeal.
The issues presented include whether Supreme Court erred in finding Chapter 763 of the New York Laws of 2021
("Ch. 763") Ch 763 to be unconstitutional, and violative of the NY Election Law, whether Supreme Court properly
granted Petitioner's motion for an order to preserve ballots ("Preservation Order"), and whether Supreme Court
properly denied Appellants' motion to dismiss.

Reversal is warranted on the grounds that Supreme Court applied the incorrect constitutional analysis, and

wrongfuII?/ found Ch. 763 to be unconstitutional, and improperly directed that a Preservation Order issue that will
y interfere with the canvassing of absentee ballots, and otherwise failed to grant Appellants' motion to

dismiss the Petition/Complaint.

Appellants seek a reversal of that portion of the Order that 1) granted Petitioner's motion declaring Chapter 763 of
the New York Laws of 2021 to be unconstitutional and violative of the NY Election Law, pursuant to the second,
third, fifth, sixth and seventh causes of action alleged in the Petition, (2) granted Petitioners’ motion seeking a
preservation order pursuant to Election Law §§ 16-112, and (3) denied Appellants' motion to dismiss.

Party Information

Instructions: Fill in the name of each party to the action or proceeding, one name per line. If this form is to be filed for an
appeal, indicate the status of the party in the court of original instance and his, her, or its status in this court, if any. If this
form is to be filed for a proceeding commenced in this court, fill in only-the party’s name and his, her, or its status in this
court.
No. Party Name _‘,: Original Status Appellate Division Status
1 |Rich Amedure .\ | Plaintiff Respondent
2 |Robert Smullen Plaintiff Respondent
3 | William Fitzpatrick R Plaintiff Respondent
4 Nick Langworthy Plaintiff Respondent
5 The New York State Republican Party \ Plaintiff Respondent
6 Gerard Kassar ; Plaintiff Respondent
7 The New York State Conservative Party - Plaintiff Respondent
8 Carl Zielman Plaintiff Respondent
9 The Saratoga County Republican Party Plaintiff Respondent
10 |Ralph M. Mohr Plaintiff Respondent
11  |Erik Haight Plaintiff Respondent
12 | Board of Elections of the State of New York Defendant
13 | Governor of the State of New York Defendant
14 |Senate of the State of New York Defendant
15 | Majority Leader & President Pro Tempore of the Senate of the State of NY [ Defendant
16 | Minority Leader of the Senate of the State of NY Defendant Respondent
17 |Assembly of the State of NY Defendant Appellant
18 | Majority Leader of the Assembly of the State of NY Defendant Appellant
19 | Minority Leader of the Assembly of the State of NY Defendant Respondent
20 |Speaker of the Assembly of the State of NY Defendant Appellant

Informational Statement - Civil
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NYSCEF DOC. NO. 185 RECEIVED NYSCEF:

10/21/2022

Attorney Information

Instructions: Fill in the names of the attorneys or firms for the respective parties. If this form is to be filed with the
notice of petition or order to show cause by which a special proceeding is to be commenced in the Appellate Division,
only the name of the attorney for the petitioner need be provided. In the event that a litigant represents herself or
himself, the box marked “Pro Se” must be checked and the appropriate information for that litigant must be supplied

in the spaces provided.

Attorney/Firm Name: John Ciampoli/Messina, Perillo & Hill, LLP

Address: 285 W. Main Street, Suite 203
City: Sayville | state:NY | Zip: 11782 | Telephone No: 631-582-9422

E-mail Address: ciampolilaw@yahoo.com
Attorney Type: = Retained [ Assigned [J Government [ ProSe [J Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above): 1-11

Attorney/Firm Name: Lauren R. Eversley/Office of the NYS Attorney General

Address: The Capitol
City: Albany | State:NY | Zip: 12224 | Telephone No: 518-776-2619

E-mail Address: lauren.everlsey@ag.ny.gov
Attorney Type: ] Retained [ Assigned Government- [ ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table akove): 13

Attorney/Firm Name: Brian Quail; Kevin Murphy/New York State Board of Eiections

Address: 40 Pearl Street, Suite 5
City: Albany | State:NY | Zip: 12207 | Telephone No: 518-473-5088

E-mail Address: brian.quail@elections.ny.gov; kevin.murphy@elections.ny.gov

Attorney Type: (1 Retained [ Assigned Government [ ProSe [ Pro Hac Vice
Party or Parties Represented (set forth party nurner(s) from table above): 12

Attorney/Firm Name: James C. Knox/E. Stewart Jones Hacker Murphy, LLP

Address: 28 2nd Street
City: Troy | State:NY | Zip: 12180 | Telephone No: 518-274-5820

E-mail Address: jknox@joneshacker.com
Attorney Type: = Retained [ Assigned [J Government [ ProSe [J Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above): 14,15

Attorney/Firm Name: Christopher Massaroni/Hodgson Russ LLP

Address: 677 Broadway, Suite 401
City: Albany | State: NY | Zip: 12207 | Telephone No: 518-433-2432

E-mail Address: cmassaroni@hodgsonruss.com
Attorney Type: = Retained [J Assigned [ Government [ ProSe [J Pro Hac Vice
Party or Parties Represented (set forth party number(s) from table above): 17, 18, 20

Attorney/Firm Name: Paul DerOhannesian/DerOhannesian & DerOhannesian
Address: 159 Wolf Road, Suite 305

City: Albany | State:NY | Zip: 12205 | Telephone No: 518-465-6420
E-mail Address: paul@derolaw.com
Attorney Type: = Retained [J Assigned [ Government [J ProSe [J Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above): 16, 19

Informational Statement - Civil
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SCHEDULE A

NEW YORK STATE SUPREME COURT
SARATOGA COUNTY

IN THE MATTER OF

RICH AMEDURE, ROBERT SMULLEN, WILLIAM
FITZPATRICK, NICK LANGWORTHY, THE NEW
YORK STATE REPUBLICAN PARTY, GERARD
KASSAR, THE NEW YORK STATE
CONSERVATIVE PARTY, CARL ZIELMAN, THE
SARATOGA COUNTY REPUBLICAN PARTY,
RALPH MOHR and ERIK HAIGHT,

Index No. 2022-2145

Assigned Justice:
Hon. Dianne N. Freestone

Petitioners / Plaintiffs,

— against —

STATE OF NEW YORK, BOARD OF ELECTIONS-OF
THE STATE OF NEW YORK, GOVERNOR OF THE
STATE OF NEW YORK, SENATE OF THE STATE
OF NEW YORK, MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE OF
THE STATE OF NEW YORK, MINORITY LEADER
OF THE SENATE OF THE STATE-OF NEW YORK,
ASSEMBLY OF THE STATE OF NEW YORK,
MAIJORITY LEADER OF THE-ASSEMBLY OF THE
STATE OF NEW YORK, MINORITY LEADER OF
THE ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE STATE OF
NEW YORK,

Respondents / Defendants.

APPEARANCES:

Messina, Perillo & Hill, LLP
Attorneys for Petitioners/Plaintiffs
John Ciampoli, Esq.

285 W. Main Street, Suite 203
Sayville, New York 11782

(631) 582-9422
ciampolilaw(@yahoo.com
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Fusco Law Office

Attorneys for Petitioners/Plaintiffs
Adam Fusco, Esq.

PO Box 7114

Albany, New York 12224

(518) 620-3920
afusco@fuscolaw.net

Office of the Attorney General of the State of New York
Attorneys for Respondents State of New York &

Governor Kathy C. Hochul

Lauren R. Eversley, AAG

The Capitol

Albany, New York 12224

(518) 776-2619

Lauren.eversley@ag.ny.gov

Brian L. Quail, Esq.

Attorney for Respondent NYS Board of Elections,
Democratic Commission

40 Pearl Street, Suite 5

Albany, New York 12207

(518) 473-5088

Brian.quail(@elections.ny.gov.

Kevin G. Murphy, Esq.

Attorney for Respondent NYS Board of Elections,
Republican Commission

40 Pearl Street, Suite 5

Albany, New York 12207

(518) 474-6236
Kevin.murphy@elections.ny.gov

E. Stewart Jones Hacker Murphy, LLP

Attorneys for Respondents Senate of the State of New York &
Majority Leader & President Pro Tempore of the Senate
James C. Knox, Esq.

28 Second Street

Troy, New York 12180

(518) 274-5820
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iknox@joneshacker.com

Hodgson Russ LLP

Attorneys for Respondents Assembly of the State of New York,
Majority Leader of the Assembly & Speaker of the Assembly
Christopher Massaroni, Esq.

Scott C. Paton, Esq.

Henry A. Zomerfeld, Esq.

Mohammed A. Alam, Esq.

Sera Yoon, Esq.

677 Broadway, Suite 401

Albany, New York 12207

(518) 433-2432

Cmassaroni(@hodgsonruss.com

DerOhannesian & DerOhannesian
Attorneys for Respondents

Minority Leader of the Senate &
Minority Leader of the Assembly
Paul DerOhannesian, II, Esq.

Jillian Groshans, Esq.

159 Wolf Road, Suite 305

Albany, New York 12205

(518) 465-6420

paul@derolaw.com

Dreyer Boyajian LLP

Attorneys for Intervenors

Democratic Congressional Campaign Committee
James R. Peluso, Esq

75 Columbia Street

Albany, New York 12210

(518) 463-7784

jpeluso@dblawny.com

Elias Law Group LLP

Attorneys for Intervenors

Democratic Congressional Campaign Committee
Richard A. Medina, Esq.

Aaron M. Mukerjee, Esq.

Renata M. O’Donnell, Esq.
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10 G Street, NE, Suite 600
Washington, DC 20002
(202) 987-5010

rmedina@elias.law

Perry M. Grossman, Esq.

Terry T. Ding, Esq.

Attorneys for Intervenors New York Civil Liberties Union
125 Broad Street

New York, New York 10004

(212) 607-3347

perossman(@nyclu.org

099395.00000 Litigation 16334786v1
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NEW YORK STATE SUPREME COURT
SARATOGA COUNTY

IN THE MATTER OF

RICH AMEDURE, ROBERT SMULLEN, WILLIAM
FITZPATRICK, NICK LANGWORTHY, THE NEW
YORK STATE REPUBLICAN PARTY, GERARD

KASSAR, THE NEW YORK STATE Index No. 2022-2145
CONSERVATIVE PARTY, CARL ZIELMAN, THE
SARATOGA COUNTY REPUBLICAN PARTY,
RALPH MOHR and ERIK HAIGHT,

Assigned Justice:
Hon. Dianne N. Freestone

Petitioners / Plaintiffs,

— against —

STATE OF NEW YORK, BOARD OF ELECTIONS OF
THE STATE OF NEW YORK, GOVERNOR OF THE
STATE OF NEW YORK, SENATE OF THE STATE
OF NEW YORK, MAJORITY LEADER AND)
PRESIDENT PRO TEMPORE OF THE SENATE OF
THE STATE OF NEW YORK, MINORITY LEADER
OF THE SENATE OF THE STATEOF NEW YORK,
ASSEMBLY OF THE STATE OF NEW YORK,
MAJORITY LEADER OF THE ASSEMBLY OF THE
STATE OF NEW YORK, MINORITY LEADER OF
THE ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE STATE OF
NEW YORK,

Respondents / Defendants.

STATE OF NEW YORK )
) ss.:
COUNTY OF ALBANY )

Olga J. Neroni, being duly sworn, deposes and says:

I am over the age of 18 years, am an employee of Hodgson Russ LLP, and am not a party
to this action. On October 21, 2022, I served true copies of the following documents in the above
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entitled action on behalf of Respondent/Defendants Assembly of the State of new York, Speaker
of the Assembly, and Majority Leader of the Assembly:

1. a Notice of Appeal of this Court’s October 21, 2022 Decision & Order, with a copy of the
Order attached thereto; and

2. an Informational Statement

upon the following parties by uploading true and correct copies of the same to NYSCEF:

Messina, Perillo & Hill, LLP
Attorneys for Petitioners/Plaintiffs
John Ciampoli, Esq.

285 W. Main Street, Suite 203
Sayville, New York 11782

(631) 582-9422
ciampolilaw@yahoo.com

Fusco Law Office

Attorneys for Petitioners/Plaintiffs
Adam Fusco, Esq.

PO Box 7114

Albany, New York 12224

(518) 620-3920
afusco(@fuscolaw.net

Office of the Attorney General of the State of New York
Attorneys for Respondents State of New York &

Governor Kathy C. Hochul

Lauren R. Eversley, AAG

The Capitol

Albany, New York 12224

(518) 776-2619

Lauren.eversley@ag.ny.gov

Brian L. Quail, Esq.

Attorney for Respondent NYS Board of Elections,
Democratic Commission

40 Pearl Street, Suite 5

Albany, New York 12207

(518) 473-5088

Brian.quail@elections.ny.gov

Kevin G. Murphy, Esq.

Attorney for Respondent NYS Board of Elections,
Republican Commission

40 Pearl Street, Suite 5

Albany, New York 12207
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(518) 474-6236
Kevin.murphy(@elections.ny.gov

E. Stewart Jones Hacker Murphy, LLP

Attorneys for Respondents Senate of the State of New York &
Majority Leader & President Pro Tempore of the Senate
James C. Knox, Esq.

28 Second Street

Troy, New York 12180

(518) 274-5820

jknox(@joneshacker.com

Hodgson Russ LLP

Attorneys for Respondents Assembly of the State of New York,
Majority Leader of the Assembly & Speaker of the Assembly
Christopher Massaroni, Esq.

Scott C. Paton, Esq.

Henry A. Zomerfeld, Esq.

Mohammed A. Alam, Esq.

Sera Yoon, Esq.

677 Broadway, Suite 401

Albany, New York 12207

(518) 433-2432

Cmassaroni@hodgsonruss.com

DerOhannesian & DerOhannesian
Attorneys for Respondents

Minority Leader of the Senate &
Minority Leader of the Assembly
Paul DerOhannesian, II, Esq.

Jillian Groshans, Esq.

159 Wolf Road, Suite 305

Albany, New York 12205

(518) 465-6420

pauli@derolaw.com

Dreyer Boyajian LLP

Attorneys for Intervenors

Democratic Congressional Campaign Commilttee
James R. Peluso, Esq

75 Columbia Street

Albany, New York 12210

(518) 463-7784

ipeluso@dblawny.com

Elias Law Group LLP
Attorneys for Intervenors
Democratic Congressional Campaign Committee
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Richard A. Medina, Esq.
Aaron M. Mukerjee, Esq.
Renata M. O’Donnell, Esq.
10 G Street, NE, Suite 600
Washington, DC 20002
(202) 987-5010
rmedina@elias.law

Perry M. Grossman, Esq.

Terry T. Ding, Esq.

Attorneys for Intervenors New York Civil Liberties Union
125 Broad Street

New York, New York 10004

(212) 607-3347

pgrossman(@nyclu.org

Swom to before me this
/™ day of October, 2022.

Notary Public

bAURAA. BEYER
Nota po. (_)1856278746
ry ublic, State of New Yo
ualified in Erie Counly ork

Q
My Comm
arch 25, _&}ég

SSIon Expires pg,

099395.00000 Litigation 16334786v1
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AT AN IAS TERM OF THE SUPREME
COURT HELD IN AND FOR THE COUNTY
OF SARATOGA AT THE COURTHOUSE
THEREOF ON SEPTEMBER _Z | , 2022,

PRESENT: Hon. _ Diawve N. forSove  ,JS.C.

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF SARATOGA < D ORIGIN AL

In the matter of
RICH AMEDURE,
ROBERT SMULLEN, WILLIAM FITZPATRICK,
NICK LANGWORTHY,
THE NEW YORK STATE REPUBLICAN PARTY,
GERARD KASSAR,
THE NEW YORK STATE CONSERVATIVE PARTY,
CARL ZIELMAN,
THE SARATOGA COUNTY REPUBLICAN PARTY,
RALPH M. MOHR, AND ERIK HAIGHT,

Petitioners / Plaintiffs,

(T

3
Svieezoe

348]9 Aunog ebojeleg

dIvd 334 NOILOW ¥O4 1dI303Y
Wd 61:6¥:10 2202/.2/60

00°0%

-against-

asnizoay

STATE OF NEW YORK, BOARD OF

ELECTIONS OF THE STATE OF NEW YORK, ORDER TO
GOVERNOR OF THE STATE OF NEW YORK, - SHOW CAUSE
SENATE OF THE STATE OF NEW YORK

MAJORITY LEADER AND PRESIDENT PRO

TEMPORE OF THE SENATE OF THE STATE

OF NEW YORK, MINORITY LEADER OF THE INDEX NO. 2022-2143
SENATE OF THE STATE OF NEW YORK,

ASSEMBLY OF THE STATE, OF NEW YORK,

MAJORITY LEADER OF THE ASSEMBLY o e 2
OF THE STATE OF NEW YORK, maz B
MINORITY LEADER OF THE ASSEMBLY gk .
OF THE STATE OF NEW YORK; g =
SPEAKER OF THE ASSEMBLY OF Sy o m
THE STATE OF NEW YORK, En@ = O
Respondents / Defendants. =5 =
X T =
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'

i
:

Upon the reading and filing of annexed Verified Petition/Complaint, duly verified by the
Attorneys for the Petitioners Messina, Perillo and Hill, LLP (John Ciampoli Esq. & Adam Fusco,
Esq. as of counsel) on the 26™ day of September, 2022, and upon all of the papers and proceedings
heretofore submitted and had herein, it is hereby

ORDERED, that Respondents herein show cause before a Special Term of this Court held
in and for the County of Saratoga at the Courthouse thereof, more specifically, at the Saratoga
County Supreme Court, 30 Mcl\j(I\i.ster Street, Building 3, Ballston Spa, New York 12020, ay {1>Q0

am. in the forenoon of the \?),day of October, 2022, or as soon thereafter as counsel can be

heard, IN PERSON #FOR Why an Ordero © ™y Court

- v

© Quovith Mot € made éud entered pursuant to the provisions of Article Sixteen of the

Election Law and Section 3100 of the CPLR thereby,

(1) Declaring Chapter 763 of the New York Laws of 2021 to be unconstitutional on the
basis of the FIRST, SECOND, THIRD, FOURTH, FIFTH, SIXTH, SEVENTH,
EIGHTH, and NINTH CAUSES OF ACTION in the annexed Verified

Petition/Complaint, and

(2) Enjoining the Defendant-Respondent State Board of Election from allowing the

acceptance of mass produced pre-marked and altered applications for absentee ballots
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(or alternatively, requiring the verification of the pre-completed reason for the absentee
ballot request) on the basis of the TENTH CAUSE OF ACTION in the annexed

Verified Petition/Complaint, and

(3) Declaring Chapter 2 of the New York Laws of 2022 to be unconstitutional on the basis
of the ELEVENTH CAUSE OF ACTION in the annexed Verified Petition/Complaint,

and

(4) Because the subject statute found in Chapter 763 of the Laws of 2021 does not have a

severability clause, declaring the entirety of the statute challenged herein to be invalid as

unconstitutional, and

(5) Issuing a preliminary injunction as against Defendant — Respondents prohibiting the

enforcement of the unconstitational statutes challenged herein, and it is further;

SUFFICIENT CAUSE APPEARING THEREFORE, leave is hereby granted to the
Petitioner-Plaintiffs to submit, upon the return date of the Order to Show Cause and any
adjournments thereof, and the argument thereof, such additional evidence, testimony, exhibits,
and other proof as may be necessary, and it is

ORDERED, that proof of service may be filed with the Court, by filing with the Clerk of
the Part, on the return date specified herein, or any adjourn date hereof, and

SUFFICIENT CAUSE APPEARING THEREFORE, it is further
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'

ORDERED, that service of a copy of the Order to Show Cause, together with a copy of
the papers upon which it is granted, upon the Defendant-Respondents, be made by one of the
following methods at the option of the Petitioner(s):

(1) by delivering the same to such Defendant-Respondents personally pursuant to CPLR 308 (1)
on or before the ”Sa{day of 9csorv ,2022; or

(2) by leaving a copy of said order and papers at the Offices of the said Defendant-Respondents,
or by delivering same to any person(s) authorized to accept service for said Defendant -
Respondents, on or before the 3gday of 9.2‘?9_\9"\ , 2022, or alternatively, or, at the option
of the Petitioners, same may be served by electronic transmissien thereof to the said
Defendant-Respondents at an e-mail or fax number maintained for such purposes or, at the
option of the Petitioners, same may be served by enciosing said papers in a postpaid wrapper
addressed to Defendant-Respondents and deposited with a depository of the United States
Postal Service via EXPRESS MAIL (or aiternatively by using any recognized overnight
delivery service) on or before the 3!1" day of LC,pw\BM , 2022, or, at the option of the
Petitioners, same may be served by enclosing said papers in a postpaid wrapper addressed to
Defendant-Respondents and deposited with a depository of the United States Postal Service
via EXPRESS MAIL (or alternatively by using any recognized overnight delivery service)
on or before the 32’ day of @e<p'@y, 2022and on such date, affixing same to the
entranceway of the offices of said Defendant-Respondents in the event that the offices
thereof are closed; or

(3) by delivering the same to a person of suitable age and discretion at the address of such
Defendant-Respondents AND by enclosing the same in a securely sealed and duly prepaid

wrapper, addressed to the Defendant-Respondents and depositing the same with a depository
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of the United States Postal Service via Express Mail (or another recognized overnight
delivery service) on or before the .Sg4day of G+, 2022; or

(4) by affixing same to the entranceway of the offices of such Defendant-Respondents, AND by
enclosing the same in a securely sealed and duly prepaid wrapper, addressed to such
Defendant-Respondents and depositing the same with a depository of the United States
Postal Service via Express Mail (or another recognized overnight delivery service) on or
before the Kgl day of oc@wh ,2022;0or

(5) by any other method of substituted service permitted under the CPLR on or before the 3 o

day of QW +, 2022; and further that

That such service shall be deemed due, timely, good and sufficient service thereof, and

such service shall constitute good and sufficient notice hereof.

- ]
ENTER: w0 2
= 2 ch/:; m
A
[ e IR oy
|35 P, - P
DATED: September 24 2022 = = n ‘:;!
Ballston Spa, New York i 'T.‘:
wIRCy = o
T o im
D = )
CLOUE T
Erae-  __
~< <

D/\;Juuk.o N @-w%m

JUSTICE OF THE SUPREME COURT OF
THE STATE OF NEW YORK

How. Dawe M. Treswoue

It

ENTERED
Cralg A. Hayner

et

* Saratoga County Clerk !
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SUPREME COURTOF THE STATEOF NEW YORK

COUNTY OF SARATOGA
X
In the matter of
RICH AMEDURE, o » B
ROBERT SMULLEN , WILLIAM FITZPATRICK, FOE o
NICK LANGWORTHY, oz 7 T
THENEW YORK STATE REPUBLICAN PARTY, S = —
GERARD KASSAR, wNo o o
THE NEW YORK STATE CONSERVATIVE PARTY, PEE
CARLZIELMAN, =3 =
THE SARATOGA COUNTY REPUBLICAN PARTY,
RALPHM. MOHR, AND ERIK HAIGHT,
Petitioners/Plaintiffs,

-against- FIRST AMENDED
STATE OF NEW YORK, BOARD OF VERIFIED PETITION /
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SENATE OF THE STATE OF NEW YORK
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SENATE OF THE STATE OF NEW YORK,
ASSEMBLY OF THE STATE, OF NEW YORK,
MAJORITY LEADER OF THE ASSEMBLY
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SPEAKER OF THE ASSEMBLY OF
THE STATE OFNEW YORK,

Respondents/ Defendants.

X

TO THE SUPREME COURT OF THE STATE OFNEW YORK
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PETITIONERS / PLAINTIFFS, as captioned hereinabove, do hereby complain of

the above captioned Respondents’ / Defendants’ Petition this Court and state as

follows:

NATURE OF THE CASE

1. This is a hybrid proceeding brought pursuant to Article 16 of the

Election Law and a declaratory judgment action brought pursuant to

New York Civil Practice Law and Rules (“CFLR”) 3001.

. Plaintiffs in the declaratory judgment action seek a determination and

order declaring that Chapter 763 ¢f the New York Laws of 2021
A.7931 /S 1027-A (hereinafier “the Statute”, “the Chapter” or
“Chapter 763”) passed by both the Senate and Assembly of New
York, and then signed into law by the Governor, amending Section 9
— 209 and other related sections of the Election Law to accelerate the
canvass of absentee and other paper ballots, is in conflict with other
statutes and is violative of the New York State Constitution as is set

forth herein.

. The Statute violates the Constitution of the State of New York

(“Constitution”) and interferes with the constitutionally protected

rights of citizens, electors, candidates, and political parties to engage
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in the political process as prescribed by the Constitution. Accordingly,
Plaintiffs seek a judgment declaring the Statute unconstitutional on its
face and as applied on the basis that:

(1) in enacting the Statute, the Legislature exceeded the authority
granted to it by Article II, § 2 of the Constitution; (2) the Statute is
inconsistent with and in direct conflict with the Constitution and other
applicable statutes, such that it cannot be enforced without a violation
thereof; (3) the Statute impermissibly interferes with Plaintiff’s /
Petitioner’s rights to free speech and Frce Association as guaranteed
by the New York State Constitution; (4) the Statute impermissibly
opens the election process t¢ the counting of invalid and improper
votes, including frauduient votes; (5) the Statute is unconstitutionally
vague.

4. Plaintiffs in the declaratory judgment action further seek a
determination and order declaring that Chapter 2 of the New York
Laws of 2022 — authorizing absentee voting on the basis of fear of
Covid - is violative of the New York State Constitution as is set forth

herein.
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5. Plaintiffs — Petitioners also seek, as set forth hereinafter, declaratory
judgment declaring unconstitutional Chapter 2, new York laws of
2022.

6. Plaintiffs — Petitioners also seek injunctive relief as to certain absentee
ballot applications which have the reason for said absentee application
pre-completed without regard to the facts actually underlying the
application.

7. Finally, Plaintiffs — Petitioners seek a preliminary injunction as
against the Defendant — Respondents erijoining the enforcement of the
unconstitutional provisions of New York State Chapter laws

challenged herein.

THE PARTIES
8. Plaintiff — Petitioner New York State Republican Party is an
unincorporated association and a political party organized under the
provisions of the Election Law. Its principal office is located at 315
State Street, Albany, New York 12210.
9. Plaintiff - Petitioner Nick Langworthy is Chairman and a member of

the State Republican Party. He is a resident, elector, and taxpayer of
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Niagara County and New York State. He resides in Niagara County,
New York.

10.Plaintiff — Petitioner New York State Conservative Party is an
unincorporated association and a political party organized under the
prov. Its principal office is located at 486 78th Street, Brooklyn, New
York 11209.

11.Plaintiff — Petitioner Gerard Kassar is Chairman and a member of the
State Conservative Party. He is a resident, elector, and taxpayer of
Kings County and New York State. Plaintiff Kassar resides in Kings
County (Brooklyn), New York.

12. Plaintiff — Petitioner Carl Zielman, is Chairman of the Saratoga
Republican Party and @ member of the State Republican Party. He is a
resident, elector; and taxpayer of Saratoga County and New York
State. Plaintiff Zielman resides in Saratoga County, New York.

13.Plaintiff - Petitioner Saratoga Republican Committee is a political
party committee and unincorporated association organized under the
provisions of the Election Law to represent the party in the County of
Saratoga.

14.Plaintiff — Petitioner Ralph M. Mohr, is a commissioner of Elections

serving on the Erie County Board of Elections.
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15. Plaintiff — Petitioner Erik Haight, is a commissioner of Elections
serving on the Dutchess County Board of Elections.

16.Plaintiff — Petitioner Robert Smullen is a Member of the New York
State Assembly, and a resident, elector, and taxpayer of Fulton County
and New York State. He resides in Fulton County, New York. He is
also a candidate for re-election to the New York State Assembly.

17.Plaintiff — Petitioner Rich Amedure is a candidate for New York State
Senate, he is a resident, elector, and taxpayer of Albany County and
New York State. He resides in Albany County, New York.

18.Plaintiff - Petitioner, William Fitzpatrick is a resident, elector, and
taxpayer of Erie County and New York State. He resides in Erie
County, New York and received the mass mailed pre-completed
application for an absentee ballot complained of herein.

19. Defendant — Respondent State of New York, by the Attorney
General, is the body bound by the Constitution, including but not
limited to the Governor, Senate, Assembly, and Board.

20. Defendant — Respondent New York State Board of Elections is a
bipartisan body of the State vested with the power to oversee and
manage the administration and enforcement of all laws relating to

elections in the State.
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21. In addition to its regulatory and enforcement responsibilities; the
Defendant - Respondent Board is charged with the administration and
supervision of the election process and the preservation of citizens’
confidence in the democratic process and election integrity.

22. Defendant-Respondent Board of Elections supervises the election
proceés in each of the fifty-seven counties of the State and the five
counties of the City of New York.

23. Defendant — Respondent Governor, Kathy Hochul, is head of the
executive branch of the government of thie State of New York. The
Governor's powers and duties are expressly set forth in the
Constitution. The Governor approved the Statute by signing same into
law and is ultimately responsible for the enforcement of the laws of
the State of New York.

24. Defendant — Respondent Senate is the upper house of the New York
State Legislature empowered under the Constitution to represent the
will of the people of the State by drafting and approving changes to
the laws of the State. The Senate adopted the Statute challenged

herein.
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25. Defendant — Respondent Majority Leader and President Pro Tempore
of the Senate, Andrea Stewart Cousins, is an officer and leader of the
Senate. She is elected by the majority party members of the Senate.

26. Defendant — Respondent Minority Leader of the Senate, Robert Ortt
is an officer and leader of the Senate. He is elected by the minority
party members of the Senate.

27. Defendant — Respondent Assembly is the lower house of the
Legislature empowered under the Constitutist to represent the will of
the people of the State by drafting and approving changes to
the laws of the State. The Assembly adopted the Statute challenged
herein.

28. Defendant — Respondent Speaker of the Assembly, Carl Heastie, is an
officer and leader of the Assembly. He is elected by the majority party
members of the Assembly.

29.Defendant-Respondent Minority Leader of the Assembly, William
Barclay is an officer and leader of the Assembly. He is elected by the

minority party members of the Assembly.
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JURISDICTION AND VENUE

30. This Court has jurisdiction over the parties and the substantive issues
and claims set forth in this action pursuant to Article 3 of the New
York Civil Practice Law and Rules (“CPLR”).

31. The within declaratory judgment action is brought pursuant to CPLR
§ 3001.

32. An actual justiciable controversy exists among Plaintiffs and
Defendants within the meaning of CPLR § 3001.

33. Pursuant to CPLR § 503, venue of this'action is proper in the County
of Saratoga, State of New York.

34. Plaintiff — Petitioner Zeilman is a resident of Saratoga County, he and
the Saratoga Republican Party hereby designate Saratoga County as
venue for these proceedings.

35. Plaintiffs — Petitioners are all voters whose rights are adversely
affected by the provisions of law put in place by Chapter 763 of the
Laws of 2021.

36. Plaintiffs— Petitioners who are Political Party Committee Chairmen
and the party committees they represent will and intend to have poll

watchers appointed for the canvass of ballots in the 2022 General
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Election, and are adversely affected by the provisions of law put in
place by Chapter 763 of the Laws of 2021.

37. Plaintiffs — Petitioners who are candidates for public office will and
intend to have poll watchers appointed for the canvass of ballots in the
2022 General Election, and are adversely affected by the provisions of
law put in place by Chapter 763 of the Laws of 2021.

38. Plaintiffs — Petitioners who are Elections Commissioners will not be
able to perform their statutory duties and are-adversely affected by the

provisions of law put in place by Chapter 763 of the Laws of 2021.

BACKGROUND — CONSTITUTIONAL PROVISIONS
REGARDING ABSENTEE VOTING & EXTENT OF THIS CHALLENGE

39. While the right to vote is guaranteed by the United States and New
York State Constitutions; there is no Constitutionally guaranteed right
to vote by absentee ballot. The Constitution, in Article II, § 2
provides that:

The legislature may, by general law, provide a manner in which,
and the time and place at which, qualified voters who, on the
occurrence of any election, may be absent from the county of
their residence or, if residents of the city of New York, from the
city, and qualified voters who, on the occurrence of any election, may
be unable to appear personally at the polling place because of
illness or physical disability, may vote and for the return and
canvass of their votes. [NY Const. Art. I, § 2 (emphasis added).]

10
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40. Thus, the Legislature is authorized to enact a general law to allow
certain persons, in particular circumstances, consistent with Article II,
§ 2 of the Constitution, to vote by absentee ballot.

41. The Constitution expressly identifies the categories of persons
qualified to vote by absentee ballot. Pursuant to Article II, § 2 of the
Constitution, only persons who are “absent from the county of their
residence” on Election Day or who are unable to appear at a polling
place due to “illness or physical disability” are entitled to cast an
absentee ballot.

42.Article II, § 2 of the Constitution authorizes the Legislature to enact
laws only as to “the manner in which, and the time and place at
which” such qualified persons may vote by absentee ballot. NY Const.
Art. IT § 2 (exaphasis added).

43. Thus, with respect to absentee voting, the Constitution determines the
“who” and the Legislature determines the “how,” “when,” and
“where.”.

44, Petitioners — Plaintiffs make their claims under the New York State
Constitution and the Laws of the State of New York. Any claims

based upon the United States Constitution or Federal law are

11
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expressly reserved for a Federal forum, see England v. Louisiana State

board of Medical Examiners, 375 U.S. 411 (1964).

45 Petitioners — Plaintiffs’ challenge herein is to the entirety of the
Chapters specified. The subject Chapter Laws of New York State do
not carry a “severability clause” and, therefore, are void in their

entirety upon a finding of unconstitutionality by this Court.

FIRST CAUSE OF ACTION — CHAPTER 763 UNCONSTITUTIONALLY
IMPAIRS THE RIGHTS OF VOTERS
46. The license granted to the Legislature to regulate the “how, when and
where” of absentee voting must not, however, contravene the
Constitutional rights of the voters, candidates, and political parties.
47. Moreover, the Legislature is NOT empowered by New York State
Const. Art. IT § 2 to protect illegal conduct, abridge due process,
deprive the Judiciary of the ability to perform its duties, or to provide
for ballots of persons who are not qualified to vote to be included in

the votes that determine who our elected officials will be.

12
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RELEVANT PROVISIONS OF THE ELECTION LAW

48. In addition to seeking declaratory judgment, Plaintiffs — Petitioners
seek relief under the provisions of Article 16 Election law, and related
sections of such law as are hereinafter referenced and relied upon.

49 Pursuant to Article II, § 2 of the Constitution, the Legislature enacted
Article Eight of the Election Law (a general law) to, inter alia, erect a
system for absentee voting.

50. Article Eight, Title Four of the Election Law {a general law) provides
for absentee voting.

51. Article Eight, Title Five of the Election Law (a general law) provides
for challenging voters.

52. Article Nine of the Election Law (a general law) provides for
canvassing procedures.

53. The challenged Chapter of New York Laws (Ch. 763, Laws of 2021)
materially interferes with the Plaintiffs’ — Petitioners’ rights under the
Constitution and statutes of this State as hereinafter set forth.

54. Under the provisions of Chapter 763, New York Laws of 2021 if a
voter's name appears in the poll book or computer-generated
registration list with a notation indicating that the Board of Elections

has issued the voter an absentee, military or special ballot, such voter
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shall NOT be permitted to vote on a voting machine at an early voting
site or on Election Day but may only vote by affidavit ballot which
will be invalidated where the Board has canvassed the absentee ballot
prior to Election Day.

55. This deprives the voter of the right to change his / her mind on the
day of election, which right was preserved by prior law that required
an absentee ballot to be set aside and NOT canvassed if the voter
appears at the polls and votes in person.

56. In fact, the new law challenged herein misleads the voter by
permitting him / her to cast a provisional (affidavit) ballot on the days
the polls are opened. Where the Board of Elections has received an
application in the voter’s name (authentic or fraudulent) and issued
and canvassed 2 ballot (genuine or falsified) the Chapter requires the
provisional ballot to be discarded.

57. It is respectfully submitted that Chapter 763 not only protects
fraudulent votes over genuine ballots; but interferes with the voters’
ability to exercise their rights of Free Speech and Free Association as
guaranteed by the New York State Constitution under the provisions
of Article I, §§ 8 & 9 by, inter alia, not allowing for them to change

their mind on the days of the election.
14
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58. The Chapter challenged herein actually promotes the canvassing of
votes cast in contravention of the Law and the Constitution —
including fraudulent and falsified ballots and ballots cast from those
not qualified to vote, and even votes from persons who have died
prior to the day of election.

59. The perpetrator of fraud is assured, under the provisions of this new
law, from having the ballots illegally harvested and subject to review
and invalidation by the Board of Elections.

60. Any person or persons choosing to affect the results of any election
has an invitation - Chapter 763, Laws of 2021 — to illicitly affect the
election process by flooding the ballot boxes with illegal absentee
ballots which will be counted before Election Day (every four days).

61. Upon informaticn and belief, based upon reports from local Boards of
Elections, as applied in the recent primary elections, the provisions of
Chapter 763, Laws of 2021, have resulted in instances where persons
who were not true citizens of the State of New York and even dead
persons had their votes canvassed and included with the votes of
legitimate citizens who were qualified to vote and actually alive on

the date of the Primary Election.
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62. The voters of this state are entitled to nothing less than to have their
votes protected against vote dilution.

63. The voters of this state have the right to be able to change their
mind(s) as to who they will vote for up to and including the day of
election. Further, they should not be misled as to their ability to make
a choice on any of the days set aside for balloting by being issued a
provisional (affidavit) ballot that will certainly be discarded and
declared to be invalid, while the ballot which does not reflect their
will is caﬁvassed.

64. This impermissibly impinges upon the Constitutional Rights of Free
Speech and Free Associatiozi.

65. Accordingly, this Couirt must declare Chapter 763 to be
unconstitutional and enjoin its enforcement by Respondent —

Defendants.
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SECOND CAUSE OF ACTION — CHAPTER 763 UNCONSTITUTIONALLY
IMPAIRS THE RIGHTS OF CANDIDATES AND POLITICAL PARTIES

66. Each and every allegation contained in the preceding paragraphs is
hereby repeated and re-alleged as if fully set forth herein.

67. It is beyond dispute that the early canvassing provided for by Chapter
763, Laws of 2021, also categorically squelches any administrative
proceedings challenging illegal, improper, or fraudulent votes (and
votes by the dead and non-citizens).

68. The New York State Constitution estabiishes the right to due process
of law and equal protection under these laws. It states, “No person
shall be deprived of life, libeity or property without due process of
law” Constitution, Ariicle 1, § 6. Further, “No person shall be denied
the equal protection of the laws of this state or any subdivision
thereof. No person shall be denied the equal protection of the laws of
this state or any subdivision thereof” Constitution, Article I, § 11.

69. The right to due process applies to administrative proceedings.

70. This right attaches to the proceedings conducted by a Board of
Elections. That includes administrative proceedings relating to the

canvass of ballots under the provisions of Chapter 763, Laws of 2021.
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71. The essence of the right to due process in the administrative setting is
two pronged. There must be: 1. adequate notice, and 2. an adequate
opportunity to be heard.

72. Plaintiff — Petitioners are entitled by law to have watchers participate
in the administrative proceedings of the Boards of Elections by law,
see Election Law § 8 — 500.

73. By purporting to preclude any objections to ballots Chapter 763,
Laws of 2021 deprives Plaintiffs — Petitioners of due process of law.

74. This is because the Plaintiffs — Petitioners are entitled to watchers,
however, those representatives, b); this new law, are deprived of the
right to be heard, and the administrative agency has been prohibited
from acting on a watcher’s objections to invalidate a ballot that is
actually improper or illegal.

75. Also, the public policy of this state gives Plaintiffs — Petitioners the
right to have ONLY A LIST OF ABSENTEE VOTERS BEFORE the
day of election, see Election Law § 8-402, as cited in Jacobs v.
Biamonte, 15 Misc.3d 223, affd, 38 A.D.3d 777 (2™ Dept., 2007).

76. The implication of Jacobs, supra, is that the applications and other
relevant data are made available only after the election when there is a

close race and a contested canvass proceeding at the Board of
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Elections, and / or a post-election contest pursuant to Article 16
Election Law.

77. Chapter 763, Laws of 2021, requires the Board of Elections to
canvass ballots not less than ten times during the forty days prior to
Election Day. It does not allow for the party chairs, candidates, or any
other citizen to obtain the records that would allow for meaningful
participation in the canvass process.

78.This Chapter further circumscribes the commencement of a pre-
election impoundment under §16 — 112 Election Law to preserve
ballots and election data in conteraplation of a future contest. (Such
orders are commonly brought where the race is expected to be close;
and are often brought *with the consent of the party committees and
candidates.)

79. These impermissible restrictions deprive Plaintiffs — Petitioners of
their due process rights, and access to the Courts.

80. Accordingly, Chapter 763 of the Laws of 2021 must be declared to be
unconstitutional as depriving Plaintiffs — Petitioners of the right to

Due Process of Law as specified by the New York State Constitution.
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THIRD CAUSE OF ACTION — CHAPTER 763 UNCONSTITUTIONALLY
IMPAIRS THE RIGHTS OF COMMISSIONERS OF ELECTIONS AND
PREVENTS THEM FROM PERFORMING THEIR DUTIES

81. Each and every allegation contained in the preceding paragraphs is
hereby repeated and re-alleged as if fully set forth herein.

82. It is respectfully submitted that a Commissioner of Elections
participating in administrative procedures to canvass ballots has a
duty under the Law to entertain and rule on objections from poll
watchers legally present at the canvass of ballots.

83. In fact, each Commissioner of Elections has taken an oath to enforce
the terms of the Constitution and the statute.

84.The Chapter of Law that is the subject of these proceedings precludes
any Commissioner of Elections from ruling on a poll watcher’s
objection so-&s to result in the invalidation of any ballot.

85. This effectively prohibits Elections Commissioners from performing
their duties.

86. Additionally, it prohibits Elections Commissioners from exercising
their rights of free peech (making a ruling) and free association
(determining to associate him / herself with the arguments advanced

by the poll watcher / objector) in contravention of the State

Constitution.
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87. The “early canvassing” provisions of Chapter 763, Laws of 2021,
effectively pre{/ents the Board of Elections and its Commissioners
from preforming their duties to investigate the validity of applications
and ballots issued thereon.

88. Accordingly, this Court should declare the subject statute to be

unconstitutional.

FOURTH CAUSE OF ACTION — THE STATUTE IMPERMISSABLY
COMPROMISES VOTERS’ RIGHTS TO HAVE A SECRET BALLOT
89. Each and every allegation contained in the preceding paragraphs is
hereby repeated and re-alleged as if fully set forth herein.
90. It is the personal experience of Counsel that where the number of
ballots in a particuiar Election District is so small that there are only a
few or even one or two ballots to be counted that the secrecy of the
ballot guaranteed by Article II, § 7 of the New York State
Constitution is compromised.
91. Here the compromise of the secrecy of voters’ ballots occurs on two
levels due to Chapter 736, Laws of 2021.
92. First, the drive to have pre-election canvassing occurring every four
days before the day of election assures that the number of times that

the voters’ secret ballots will be compromised will rise exponentially.
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93. This compromise of a fundamental right of the individual voters
guaranteed by the Constitution is intolerable.

94. In this highly polarized political environment, the voters will be
subject to threat, pressure, and ridicule from political operatives who
will use their knowledge of the canvassing process to get voters to
cast the ballots as they desire.

95. Concomitantly, voters who do not cast their votes as desired by
political operatives will leave them vulnerable to retaliation.

96. This is exactly why we hold the secret ballot sacrosanct. It
demonstrates a clear case of the Legislature sacrificing constitutional
rights to achieve political ens.

97. Secondly, the new Statute requires the Boards of Elections to conduct
a running, but “secret” canvass of the votes, see § 9 —209 (6).

98. This provision is not only unworkable, but completely unrealistic.
Poll watchers are entitled to see the face of each ballot when it is
canvassed (but now are prohibited from objecting to ballots that do
not conform to the law).

99. Nothing can stop poll watchers (or election personnel present at the
canvass) from keeping a tally of the votes (or identifying particular

voters’ ballots).
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100. We note here that where the voters engage in writing in their
votes (as was recently the case in the election for the office of mayor
of the City of Buffalo) voting machines used to scan the ballots will
segregate any ballot with a “write in vote”. Further compromising the
right of the voters to a secret ballot.

101. Further, many of the election workers are party committee
members or volunteers for candidates’ campaigns.

102. This state has party officers, including committee chairs, and
party committee members, serving as cernmissioners, deputy
commissioners and other election ‘officers.

103. Accordingly, this bill contemplates the absolute absurdity of a
person keeping the canvass results a secret from him or herself.

104. The inescapable conclusion here is that the sieve designed by
the Legislature compromises the Constitutional right to a secret ballot
in several ways.

105. The compromise of Constitutional Rights and absurdities
created by this Chapter would be completely avoided by this Court
declaring the new law unconstitutional and leaving the post-election

canvass until the election is over.
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106. This Court should declare the subject statute to be
unconstitutional for compromising the voters rights to a secret ballot

pursuant to Article I, §11 of the New York State Constitution.

FIFTH CAUSE OF ACTION — THE CHALLENGED STATUTE
UNCONSTITUTIONALLY REMOVES THE POWER OF JUDICIAL
OVERSIGHT OVER ADMINISTRATIVE PROCEEDINGS
107. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-alieged as if fully set forth
herein.
108. The Constitution establishes the Judiciary as an independent
co-equal branch of government.
109. Article V¥, §7 of the New York State Constitution gives the
Supreme Court jurisdiction over all questions of law emanating from
the Election Law.
110. It is fair to say that the Courts of our state have authority to
review the determinations made by administrative agencies in our

state, see generally, Judicial Review of Administrative Action in New

York: An Overview and Survey, St. John’s Law Review, Vol. 52 No.3

(1978), Gabrielli & Nonna.
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111. Here, in addition to the general provisions of Article 78 CPLR,
we have the Election Law which provides that, “The supreme court is
vested with jurisdiction to summarily determine any question of law
or fact arising as to any subject set forth in this article, which shall be
construed liberally”, see Election Law § 16 — 101(1).

112. It is only logical to conclude that the administrative process of
ballot review is subject to Court review.

113. Under the Election Law the Courts have declared:

“The Court's role in this proceeding is to preserve the integrity of the
electoral system by ensuring that the laws governing elections are
strictly and uniformly applied” ). This means ensuring that every
single valid vote — and only every single valid vote — is counted.
Accordingly, all rulings in this Decision and Order are based upon
either existing appellate authority or the plain language of the
governing statutes and regulations, and each ruling is applied equally
to all similarly situated ballots. Previously, this Court exercised its
statutory authority and ordered the Boards of Elections to carry out
their “dut[ies} imposed by law” by canvassing all ballots in
accordance with the provisions of Election Law § 9-209 Election Law
§ 16-106[4]). Now, in determining the validity of the properly
canvassed ballots, only ballots that were challenged during the
canvasses, and only the objections made by the candidates at those
canvasses, are considered Gross, 3 N.Y.3d 251; Benson v. Prusinski,
151 A.D.3d 1441, 1444, 58 N.Y.S.3d 685 [3d Dept. 2017])”, Tenney
v. Oswego County Board of Elections, 71 Misc.3d 400 (Sup. Ct.,
Oswego Co., 2021).

114. Provisions for Judicial proceedings under the Election Law are

set forth in Article 16 of the Election Law.
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115. The former provisions of §9-209 ofthe Election Law stated,
“If the board cannot agree as to the validity ofthe ballot it shall set the
ballot aside, un-opened, for a period ofthree days at which time the
ballot envelope shall be opened and the vote counted unless other -
wise directed by an order of the court™.

116. The provisions of Article Nine were seamlessly linked to the
provisionsof§16 — 112, which states:

“Proceedings for examination or preservation of ballots. The
supreme court, by a justice within the judiciai district, or the county
court, by a county judge within his county, may direct the
examinationby any candidate or his agent of any ballot or voting
machine upon which his name appeared, and the preservationofany
ballots in view of a prospective contest, upon such conditions as may
be proper”.

117. The actual review of ballots and materials which are preserved
is addressed in §16— 102 Election Law. The statute provides:

“The castingor canvassing or refusal to cast challenged ballots, blank
ballots, void or canvass absentee, military, special federal, federal
write-in or emergency ballots and ballots voted in affidavit envelopes
by persons whose registration poll records were not in the ledger or
whosenames were not on the computer generated registration list on
theday of election or voters in inactive status, voters who movedto a
new address in the city or county or after they registered or voters
who claimed to be enrolled in a party other than that shown on their
registrationpoll record or on the computer generated registration list
and the original applications for a military, special federal, federal
write-in, emergency or absentee voter’s ballotmay be contested in a
proceeding instituted in the supreme or county court, by any candidate
or the chairman ofany party committee, and by any voter with respect
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to the refusal to cast such voter’s ballot, against the board of
canvassers ofthereturns from such district, if any, and otherwise
against the board of inspectors ofelection of such district. If the court
determines that the person who cast such ballot was entitled to vote at
such election, it shall order such ballot to be cast and canvassed if the
court finds that ministerial error by the board of elections or any of its
employees caused such ballotenvelope not to be valid on its face.

2. Thecanvass of returns by the state, or county, city, town or village
board of canvassers may be contested, in a proceeding instituted in the
supreme court by any voter, excepta proceedingon accountofthe
failure of the state board of canvassersto act uponnew returns ofa
board of canvassers of any county made pursuantto the order ofa
court or justice, which may be instituted only by a candidate
aggrieved or a voter in the county.” Election Law §16 - 102.

118. By enactment of Chapter 763, Laws 0£202 1 the Legislature has
completely abridged any person--be it a candidate, party chair, election
commissioner or voter from contesting a determination by the Board of
Elections to canvass an illegal or improper ballot.

119. Moreover,a partisansplit on the validity ofa ballot is not
accompanied by a three-day preservation ofthe questioned ballot for
judicial review. Rather, the Supreme Courtis divested of jurisdiction as
now the ballot envelope is to be immediately burst and the ballot
intermingled with all others for canvassing.

120. The offending statute enables a single member of the bipartisan
Board of Elections to control the outcome ofthe canvass and prevent a
determination to not canvass any ballot which is improper or illegal by
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“splitting” in the vote from his / her counterpart. In all such cases this
statute compels the canvassing of the ballot withoutregard to the merits,

and further the Statute precludes any Court review.

121. This precludes any meaningful proceedingto determine the
validity ofthe ballot.
122. The Legislature has, in contravention ofthe Constitution and

statute, prohibited the Courts from performing their duty by the statute’s
dictate “In no event may a court order a ballot that has been counted
to be uncounted” see §9 — 209 Election Law at sub sections (7)(j) and
(8)(e)-

123. Thus, should the Supreirie Court, or the Appellate Courts
determine thata voter was niot entitled to vote at the subject election, or
that the ballot in question was fraudulent, the Legislature has actually
reached into the courtroom and stopped the Judiciary from doing its
appointed job undertheterms ofthe Constitution.

124. Accordingly, the Statute must be declared unconstitutional as it
violates the terms ofthe Constitution which empower the Judiciary to

review administrative determinations.

SIXTH CAUSE OF ACTION - THE CHALLENGED STATUTE
UNCONSTITUTIONALLY VIOLATES THE DOCTRINE OF SEPARATION
OF POWERS.
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125. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-alleged as if fully set forth herein.
126. The Constitution establishes the Judiciary as an independent
co-equal branch of government.

127. Here, Chapter 763, Laws 02021 actually and effectively pre-
determines the validity of any of the various ballots which may be
contested pursuant to the provisions 0f§16 — 112 Election Law.

128. The Legislature has clearly usurped therole of the Judiciary in
enactingthis new statute.

129. This is an overreach by the liegislature which is a flagrant
violation ofthe Doctrine of Separation of Powers.

130. Accordingly, this Court must declare the challenged statute to
be unconstitutional fcr its violation of the Separation of Powers Doctrine

and a legislativeact in excess of the powers allowed to.the Legislature.

SEVENTHCAUSE OF ACTION -~ THE CHALLENGED STATUTE
UNCONSTITUTIONALLY CURTAILS THE ABILITY OF THE PLAINTIFFS —
PETITIONERS TO EXERCISE THEIR RIGHTS UNDER THE ELECTION

LAW

131. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-alleged as if fully set forth herein.
132. Here, Chapter 763, Laws 0f2021 actually and effectively pre-

determines the validity of any of the various ballots which may be
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contested pursuant to the provisions of §16 — 112 Election Law, by
preventing the Plaintiffs — Petitioners from preserving their objections at
the administrative level for review by the Courts.

133. The new Chapter explicitly precludes poll watchers appointed
by your Plaintiffs-Petitioners from making objections, see Election Law
§9-209 (5) as amended by Chapter 763, Laws 0£2021.

134. Recording objections at the Board of Elections to ballotsbeing
contested is a pre-requisite to litigating the validity of same before the
Supreme Court.

135. The candidates, party chairsand voters allowed to contest
determinations of validity or invalidity ofballots under the provisions of
Article 16 Election Law will be, and are, precluded from makinga case
becausethey cannot ¢xhaust administrative remedies by recording any
objections at the administrative level of the post-election proceeding,
136. This deprives the Plaintiffs - Petitioners from seeking redress
from the Supreme Court under Election Law §16 —112.

137. Accordingly, the due process, free speech and free associational
rights provided by the Constitution, in addition to the statutory rights
provided by the Election Law, and theright to proceed before the Courts
has/have been improperly abridged by the enactment of CI;ap ter 763,

Laws of2021.
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138. This Court should enter a declaratory judgment striking the

offending Statute as unconstitutional.

EIGHTH CAUSE OF ACTION - THE CHALLENGED STATUTE
UNCONSTITUTIONALLY CURTAILS THE ABILITY OF THE PLAINTIFFS —

PETITIONERS TO EXERCISE THEIR RIGHTS UNDER THE ELECTION

LAW

139. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-alleged as if fully set forth herein.
140. The prohibition ofa poll watcher from making objectionsto a
ballot is a per se violation ofthe right of Free Speech granted to such poll

watchers and the Plaintiffs — Petitioners who appoint them.
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© 141. Additionally, the new statute curtailsa poll watcher’s
meaningful access to subject ballots, abridging their substantive rightsto

freely associate and exercise political speech.

142. Accordingly, the offending Statute must be stricken as

unconstitutional.

NINTH CAUSE OF ACTION -~ THE CHALLENGED STATUTE
IMPERMISSABLY CONFLICTS WITH THE RIGHTS CONFERREDBY
OTHER SECTIONS OF THE ELECTION LAW

143. Each and every allegation contained in the preceding

paragraphs is hereby repeated and re-alleged as if fully set forth herein.

144. Poll watchersare defined by, and the authority to appoint
watchers is established by, Title V of Article 8 of the Election Law.
145. ‘ The provisions of §8 — 502 allow for watchers to challenge
“any person” as to their right to vote.

146. This provision oflaw applies to the polling places on the days

of election and to the central polling place at which absentee and other

paper ballots are canvassed, see §8 — 506 Election Law.
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147. Section 8 — 506 expressly regulates the entry of objections at
the central polling please set for the canvass of absentee, military, federal
and other paper ballots.

148. This Section of the law provides:

“1. During the examination of absentee, military, special federal and
special presidential voters’ ballot envelopes, any inspector shall, and
any watcher or registered voter properly in the polling place may,
challenge the casting of any ballot upon the ground or grounds
allowed for challenges generally, or (a) that the voter was not entitled
to cast an absentee, military, special federal or special presidential
ballot, or (b) that not-withstanding the perraissive use of titles,
initials or customary abbreviations of given names, the signature on
the ballotenvelope does not correspond to the signature on the
registration poll record, or (¢) that the voter died before the day of
the election. :

2. Theboard of inspectors forthwith shall proceed to deter-mine each
challenge. Unless the board by majority vote shall sustain the
challenge, an inspector shall endorse upon the envelope the nature of
the challenge and the words ““not sustained”’, shall sign such
endorsement, an< shall proceed to cast the ballot as provided herein.
Should the board, by majority vote, sustain such challenge, the
reason and the word ‘‘sustained”’ shall be similarly endorsed upon
the envelope and an inspector shall sign such endorsement. The
envelope shall not be opened and such envelope shall bereturned
unopened to the board of elections. If a challenge is sustained after the
ballot has been removed from the envelope, but before it has been
deposited in the ballot box, such ballotshall be rejected without
being unfolded or inspected and shall be returned to the envelope.
The board shallimmediately enter the reason for sustaining the
challenge on such envelope and an inspector shall sign such
endorsement.

3. If the board of inspectors determines by majority vote that it lacks
sufficient knowledge and information to determine the validity of a
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challenge, the inspectors shall endorse upon the ballotenvelope the
words ““unable to determine’’, enter the reason for the challengein
the appropriate section of the challenge report and return the
envelope unopened to the board of elections. Such ballots shall be cast
and canvassed pursuantto the provisions of section 9209 ofthis
chapter” Election Law §8-506, emphasisadded.

149. Obviously, the provisions of Chapter 763, Laws 0£2021 arein
direct conflict with the existing provisions of Article Eight, Title Five of
the Election Law.

150. This conflict might be attributed to poor draftsmanship by the
Legislature. It might be attributed to an igriorance ofthe Election Process

as established by the Law and as carried out for decades.

151. Whatever the root cause ofthis conflict of laws the resolution
of the conflict must fall clearly on the side of preservingtherights ofthe
participants given standing to contest the validity ofthe ballots in Article
16 Election Law; the right of the Judiciary to perform its duties in
preserving the contested ballots and reviewing the Board’s administrative
determinations; and the Constitutional rights of the party chairs,
candidates and the voters to be protected against improper or illegal

ballots from being allowed to determine the outcome of our elections.
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152. It is also clear that the provisions ofthis new law transgress
against the rights conveyed upon Plaintiffs — Petitioners by Article
Sixteen Election Law.

153. The Legislature chose not to repeal the provisions of Articles
Eight and Sixteen of the Election Law in adopting the Chapter challenged
herein. There can be no inference made that the rights secured by the
sections of law not repealed or amended should in any way be abridged.
154. It cannot be said that the voters cannotbe compelled to
associate with or have their votes diluted by persons who are dead, not

qualified to vote, or are voting illegally.

155. The Courts have an obligation to preserve the integrity of our
election process and assure the public’s confidence in the election

process.
156. Accordingly, to the extent that Chapter 763, Laws 0£2021

conflicts with the rights established by Article Eight ofthe Election Law
and other Sections ofthat Law including Article Sixteen, the conflicting
provisions of Chapter 763, Laws 0£2021 must be declared to be invalid

and the provisions of Article Eight and Sixteen Election Law must be

declared to be controlling.
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TENTH CAUSE OF ACTION —BOARDS OF ELECTIONS SHOULD NOT BE
ALLOWED TO BLINDLY ACCEPT MASS PRODUCED PRE-MARKED
APPLICATIONS FOR ABSENTEEBALLOTS
157. Each and every allegation contained in the preceding
paragraphs is hereby repeated and re-alleged as if fully set forth herein.
158. It has come to the attention of Plaintiffs — Petitioners that
certain political committees are flooding the mailboxes of voters with
pre-filled applications for absentee ballots. EXHIBIT A.

159. Plaintiffs — Petitioners do not object @ any program, partisan or

non-partisanto provide voters with absentee ballot applications.

160. So long as the addresses pre-filled on the applicationreflect
where the voter actually receives his / her mail; Plaintiffs — Petitioners do
not object to the vaoiers’ task in completing the application being eased.
161. Plaintiffs — Petitioners do, however, object to the voters being
issued applications which deletethe instructions (on the obverse ofthe
form) for the proper completion ofthe application. This is particularly
egregious where the instructions are replaced by a political message, see
EXHIBIT A.

162. Plaintiffs — Petitioners further object to the voters being

provided with an altered application form, see EXHIBIT A. (here the
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form was altered to add “COVID 19 Concern” which was circled and
appears next to the pre-checked box for temporary illness.)

163. Particularly here, where the voter is not provided with
instructions as to proper completion of the application, pre-filling the
reason for the absentee application is likely to mislead the voter see
https://www.elections.ny.gov/N'Y SBOE/download/voting/AbsenteeBallot
-English.pdf

164. This pre-completed application can deceive the voter into
making a false statement to obtain an absentee ballot.

165. We need not remind this Courtthat New York Stateisnota
vote by mail state. The qualifications for an absentee ballot are set forth
in the Constitution.

166. In fact, the voters ofthis state rejected a Constitutional
amendment which would have moved New Y ork to vote by mail/ no
excuse absentee ballots, see New York Proposal 4,2021, seealso Voters

Reject Reforms Supported by Democrats, Rochester Democrat &

Chronical,
https://www.democratandchronicle.com/story/news/2021/11/03/ny-

ballot-proposal-results/6249894001/.
167. It is respectfully submitted that the prefilling of the reason for

an application for an absentee ballot is particular to the voter signing the
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application and that the dissemination of such forms to the voters sans
directions is likely to promote false applications.

168. Particularly offensive in this programto create vote by mail
ballots in contravention ofthe Constitution is the fact that these pre-
comp leted applications are, upon information and belief, based upon
interviews with elections officials, being sent to “permanently disabled”
voters whoreceive absentee ballots automatically by law.

169. Any voter duped into signing the pre-completed application
form will, because they have signed an application based upon temporary
illness, lose their status as a “permanetit absentee voter”.

170. Clearly, the architects o{this program are focused on harvesting
ballots for this election without paying any mind to the fact that they may
disenfranchise “permanent absentee voters™in the future.

171. Moregver,the Boards of Elections processing applications are
not likely to devotetheresources necessary to investigate each pre-
completed application without an Order ofthis Court. This applies to
verifying the pre-completed reason for the absentee request and checking
as to whether a “permanent absentee voter” intends to give up that status.
172. The routine acceptance of these pre-filled applications will
force the Plaintiffs — Petitioners to associate, against their will, with

voters who are not truly entitled to an absentee ballot.
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173. Accordingly, alternate relief is requested herein as follows: 1.
requiring Respondent Board of Elections to direct local Boards to verify,
priorto the date of election, as to whether the pre-completed reason for
therequest for an absentee ballot is accurate BEFORE issuing the ballot;
oralternatively, 2. requiring Respondent Board of Elections to direct
local Boardsto verify, prior to canvassing any ballot issued upona pre-
completed application (Where the reason for the need for an absenteeis
pre-completed), to verify whetherthe pre-completed reason for the
request for an absentee ballot is accurate, and advise the affected voters
of'the need to verify the pre-completed reason for the ballot to be valid.
174. Further, Plaintiffs — Petitionersrequest an order ofthis Court
prohibiting Respondent Board of Elections from canvassing any ballot
issued upon a pre-corpleted, mass produced application where the
reason hasbeenfilled in by the entity producing the applications, rather
than the information being inserted by the voter.

175. Finally, Plaintiffs — Petitioners request an order of this Court
prohibiting the Respondent Board of Elections from allowingany local
Board of Elections to revoke a voters “permanent absentee” status on the
basis ofthese mass produced pre-completed applications for absentee

ballots on a “temporary illness” basis.
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ELEVENTH CAUSE OF ACTION —STATUTORY PROVISIONS ALLOWING
FORISSUANCE OF ABSENTEEBALLOTS DUE TO A CONCERN OF

CONTRACTING A DISEASE ARE UNCONSTITUTIONAL

176. Each and every allegation containged in the preceding
paragraphs is hereby repeated and re-alieged as if fully set forth herein.
177. As set forth herein above the Constitution defines the reasons
for issuance of an absenteg ballot.

178. Fear of contracting an illness is NOT an illness as set forth in
ArticleIl, §2.

179. The Legislature, after the expiration of Executive Orders
allowing for absentee ballotsto be issued dueto a voter’s concern thathe
/ she would contract the COVID 19 virus, codified the prior executive
order provisions in Chapter 2, Laws 0£2022.

180. Plaintiffs — Petitioners in this cause of Action seek a declaratory

judgment action against Defendants —Respondents making a
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determination that S.7565-B/A.8432-A,now Chapter 2 of the New York
Laws 0£2022, is unconstitutional.

181. This Statute, passed by boththe Senate and the Assembly and
signed into law by the Governor on January 21,2022, amends Election
Law § 8-400 to permit any voter that perceives a risk of contracting or
spreading a disease to vote by absentee ballot. The Legislature adds this
category of voters to those permitted to vote by absentee ballot under the
provisions ofthe State Constitution by amending Election Law § 8-400
to encompass both persons who are actually ill and persons who are not
ill but “...who are concerned about the risk voting in-person would pose
to their own or other's health”, se¢ sponsorsmemo, S. 7565 -B.

182. The definition is broad and imprecise and expands the
definition of “illness’*to cover nearly any imaginable circumstance.

183. The Statute violates the Constitution ofthe State of New York
(“Constitution”) and interferes with the constitutionally protected rights
of citizens, electors, candidates, and political

parties to engage in the political process as prescribed by the
Constitution.

184. It is clear from the Sponsor’s Memo associated with this
legislation that the Sponsor’s intent was targeted to address COVID 19
pandemic concerns.
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185. Even if this Courtdeems the predecessorstatute to be
constitutional; there has been a material change in facts that go to the
heart ofthe Constitutionality question présented here.

186. That change of fact is that the state of emergency declared by
New York’s Governors (Cuomo and Hochul) has expired.

187. Indeed, our government has declared the pandemic to be over,
see https://www.cnn.com/2022/09/19fpolitics/biden-covid-pandemic-
over-what-matters/index.html.

188. Accordingly, Petitioners seek a judgment declaring the Statute
unconstitutional on its face and as apniied on the basis that:

(1) in enactingthe Statute, the Legislature exceeded the authority granted
to it by ArticleIl, § 2 ofthe Constitution; (2) the Statute is inconsistent
with the Constitutionsuch that it cannot be enforced

without a violation thereof; and (3) the Statute is unconstitutionally

vague.
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WHEREFORE, Plaintiffs — Petitioners respectfully pray for an order of

this Court:

1. Declaring Chapter 763 of the New York Laws of 2021 to be
unconstitutional on the basis of the FIRST, SECOND, THIRD,
FOURTH, FIFTH, SIXTH, SEVENTH, EIGHTH, and NINTH
CAUSES OF ACTION, and

2. Enjoining the Defendant-Respondent State Board of Election from
allowing the acceptance of mass produced pre-marked and altered
applications for absentee ballots (or altertatively, requiring the
verification of the pre-completed reason for the absentee ballot
request) on the basis of the TENTH CAUSE OF ACTION, and

3. Declaring Chapter 2 of th¢ New York Laws of 2022 to be
unconstitutional on £ie basis of the ELEVENTH CAUSE OF
ACTION, and

4. Because the subject statutes do nothavea severability clause,
declaring the entirety of the statutes challenged herein to be invalid
as unconstitutional, and

S. Issuing a preliminary injunction as against Defendants —
Respondents prohibiting the enforcement of the unconstitutional

statutes challenged herein,
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Together with such other, further and different relief as this Court may deem

to be just and proper in the premises.

DATED: October3,2022

Respectfully submitted,

-

John Ciampoli; £sq.

Messina, Pexillo and Hill, LLP

ATTORNEYS FOR PLAINTIFFS - PETITIONERS
285 W Main St. Ste 203, Sayville, NY 11782

Tel: (631)582-9422 Cell: (518)522-3548

Fax: (516)450-3473

Email: ciampolilaw@yahoo.com

(L)

By: Adant Flsco, Esq.
Fusco Law Office
P.O.Box 7114

Albany, New York 12224
p:(518)620-3920

f: (518)691-9304

c: (315)246-5816
afusco@fuscolaw.net

44 of 53



(FILED: SARAN®GEOUNUNTELEREREOID7@320202056030BMPM THNBEXNEO

NYSCEF DOC. NO. 10

RECEIVED NYSCEF:

ATTORNEY'S VERIFICATION

STATE OF NEW YORK)
COUNTY OF SUFFOLK ) s.ss:

JOHN CIAMPOLLI, ESQ., an attorney duly admitted to the practice of law
before the Courts of the State of New York, does hereby affirm under the penalties of perjury:

1.
2.

DATED:

He is the attorney for the plaintiff(s) - petitioner (s) in this action.

He has reviewed the contents of this document with his client(s), and / or their
workers, and upon the conclusion of said review as to the facts alleged therein,
believes same to be true.

He has personally reviewed originals or copies of the relevant documents,
petitioners’ records, and ancillary documents on file with Boards of Elections
together with other papers relating thereto, and upon the conclusion of the said
review, believes the within allegations to be true, on the basis of his personal
knowledge.

This affirmation is being used pursuant to the provisions of the CPLR and
applicable case law, due to thefact that time is of the essence and that petitioners
and counsel are in different counties. Counsel having offices in the County of
Suffolk and Petitioner(s) sesiding in a County / Counties other than the County of

k- @72\

John Ciampoli, Esq.

Of counsel to

Messina, Perillo and Hill, LLP
285 W. Main Street, Suite 203
Sayville, New York 11782
Phone: 631-582-9422

Cell: 518-522-3548

Email: Ciampolilaw@yahoo.com

Sayville, New Yotk
October 3,2022
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SUPREME COURTOF THE STATEOF NEW YORK
COUNTY OF SARATOGA
X

In the matter of

RICH AMEDURE,

ROBERT SMULLEN, WILLIAM FITZPATRICK,
NICK LANGWORTHY,

THENEW YORK STATE REPUBLICAN PARTY,
GERARDKASSAR,

THENEW YORK STATE CONSERVATIVE PARTY,
CARLZIELMAN,

THE SARATOGA COUNTY REPUBLICANPARTY,
RALPHM. MOHR, AND ERIK HAIGHT,

Petitioners/Plaintiffs,
-against-

STATE OF NEW YORK,BOARD OF
ELECTIONS OF THE STATEOF NEW YORK, EMERGENCY
GOVERNOR OF THE STATE OF NEW YORK, AFFIRMATION
SENATE OF THE STATE OF NEW YORK
MAJORITY LEADER AND PRESIDENTPRO
TEMPORE OF THE SENATE OF THE STATE
OF NEW YORK, MINOKITY LEADER OF THE
SENATE OF THE STATE OF NEW YORK,
ASSEMBLY OF THE STATE, OF NEW YORK,
MAJORITY LEADER OF THE ASSEMBLY
OF THE STATE OF NEW YORK,
MINORITY LEADER OF THE ASSEMBLY
OF THE STATE OF NEW YORK;
SPEAKER OF THE ASSEMBLY OF
THE STATE OF NEW YORK,
Respondents/Defendants.

John Ciampoli, Esq. an attorney duly admitted to the practise of law before
the Courts of the State of New York does hereby affirm under the penalties of

46
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perjury, as follows:

1. I am the attorney for the Plaintiffs - Petitioner(s) in the above

captioned proceeding.

2. This affirmation is offered to the Court to explain why this matter
is of the most urgent nature and requires the Court’s immediate

attention.

3. This is an Election Law proceeding, and a declaratory judgment
actionrelated to the General Election, and as such, this matter has
a statutory preference over aji other matters on the Court’s
calendar, see, Election Law Section 16 - 116. Elections matters are
subject to an incredibly short statute of limitations. The last day to
commence this proceeding is a mere seven days after the last day
to file petitions. As a practical matter, this case must receive

immediate attention so that the Court may achieve jurisdiction.

4. This matter must be instituted immediately to prevent the harm that
will come to the Plaintiffs - Petitioners by the application of the

statutes challenged herein.

5. Further, the Court of Appeals has determined that Elections

Matters are always to be given the highest priority by the Courts.
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It is respectfully submitted that the circumstances described in
the petition present this court with an emergency situation
requiring immediate action, and further that the very nature of an
election proceeding, particularly with regard to petition
challenges which have a very short statute of limitations, presents
an exemption to any rule which might delay or bar the court’s

action in other circumstances, Banko v. Webber , 7 NY2d 758

(1959).

6. It is respectfully submitted that the statute and case law require the

immediate consideration of this matter by the Supreme Court

WHEREFORE, it is respectfully requested that this Court take up the annexed Order
to Show Cause immediately and grant the relief requested for such order and in the

verified petition, together with such other, further and different relief as this Court may
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deem to bejust and proper in the premises.

<3

John Ciampoli, Esq.

Of counsel to

Messina, Perillo and Hill, LLP
285 W. Main Street, Suite 203
Sayville,New York 11782
Phone: 631-582-9422

Cell: 5i8-522-3548

Emaii: Ciampolilaw@yahoo.com

DATED: October 3, 2022

A 2m
By: Adani FuscofEsq.
Fusco Law Office
P.O.Box 7114
Albany, New York 12224
p:(518)620-3920
f: (518)691-9304
c: (315)246-5816
afusco@fuscolaw.net

49

49 of 53



(FILED: SARANUGEOUNUNTELEREREKO0IQ07020202056030BMPM INNBEXNNO.908220123
NYSCEF DOC. NO. I0 RECEIVED NYSCEF: 10/028/2022

Exhibit A
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Dear (HINENED

On Tuesday, November 8, New York State will hold critical elections that will choose
candidates up and down the ballot.

Voting by mail is easy and convenient. To ensure public health, registered voters in the state
of New York are currently eligible to request an absentee ballot to vote by mail. All you need
to dois:

1. Review and complete the enclosed absentee ballct application. In Section 1, mark
“temporary illness or physical disability” to request a ballot be mailed to you because
of COVID-19. For your convenience, we hava filled in your name and address on the
application. If any of the prefilled information is incorrect, simply cross it out and
enter the correct information.

2. Sign the form in blue or black ink in Section 8.

3. Use the provided preaddressed, postage-paid envelope to mail the completed form
o your County Board cf Elections. No additional postage is necessary.

This application must be either personally delivered to your county board of elections not
later than the day before the election, or received by letter, telefax, or through the absentee
request portal not later than October 24. Once you've submitted your absentee ballot
request form, your county board of elections will send you a ballot by mail that you can
complete and return to vote without ever leaving your home — no waiting in line.

You can track the status of your application at absenteeballot.elections.ny.gov.
Thank you for being a voter.

— New York State Democratic Committee

Paid for by the New York State Democratic Committee.

R ;
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“IWewYork State Absentee Ballot Application |sosssuserenLyscer: 10/25/20
Please print clearly. See detailed instructions. Town/City/Werd/Dist:
7o receive an abseniee baliot: In-Person - Application must be personally delivered to your
county board of elections not later than the day before the election. By Mail - Application Registration No:

must be received by your county board of elections not later than the 15th day before the
election. Party:

The ballot itself must either be personally delivered to the board of elections in your county no

later than the close of polls on election day, or postmarked by a governmental postal service O voted in office

not later than the day of the election and received no later than 7 days after the election.

I am requesting, in good faith, an absentee hallot due to {check one reasonj:

‘4 (3 absence from county or New York City on election day [1 resident or patient of a Veterans Health
X temporary illness or physical disability OVID-19 concem Administration Hospital
g germanelnt d(;ness c:r physical disability {1 detention in jail/prison, awaiting trial, awaiting
uties related to primary care of one or more action by a grand jury, or in prison for a conviction

individuals who are ill or physically disabled of a crime or offense which was not a felony

5, {absentee ballot(s) requested for the following election(s) :

et I Primary Election only X General Election only 00 Special Election only
[J Any election held between these dates: absence begins: / / absence ends: /
. MM/DDIVYYY MVIIOD/YYYY

-1 last name or surname first name

l middle initial suffix

oD Schoharie

date of birth MM/DD/YYYY county where you live phone number (untional} email (optional}

address where you live {residence) street 3pt city state zZip code
D Cobleskill NY 12043
! E Delivery of Primary Election Ballot (check one} 03 Deliver to me in person at the board of elections
j ‘{\9"‘?’}?‘ [0 {authorize fgive name}: to pick up my ballot at the board of efections.
1 Mail ballot to me at: (mailing address)
Street no. street name N apt. city state Zip code
Delivery of General {or Special) Election Baliot (check one) [ Deliver to me in person at the board of elections
40 1authorize (give name}: to pick up my ballot at the board of alections.
X i il .
Cobleskill NY 12043
street no. street name apt. city state 2ip cade

Applicant Must Sign Below

_,__

material false statement, shall subject me to the same penalties as if | had been duly sworn.
Sign Here: X . Date

} certify that | am a qualified and a registered (and for primary, enrolled) voter; and that the information in this applicaticn is
true and correct and that this application will be accepted for all purposes as the equivalent of an affidavit and, if it contains a

A

MM/DD/YYYY

If applicant is unable to sign because of illness, physical disability or inability to read, the following statement
must be executed: By my mark, duly witnessed hereunder, | hereby state that | am unable to sigh my applica-
tion for an absentee ballot without assistance because | am unable to write by reason of my illness or physical
disability or because | am unable to read. | have made, or have the assistance in making, my mark in lieu of
my signature. (No power of attorney or preprinted name stamps allowed. See detailed instructions.)

Date ___/__/ _ Nameof Voter: Mark:

WNAOC, Y - -
l, the uncﬁrg;é;'xed, hereby certify that the above named voter affixed his or her mark to this application in my pres-
ence and | know him or her to be the person who affixed his or her mark to said application and understand that
this statement will be accepted for all purposes as the equivalent of an affidavit and if it contains a material false
statement, shall subject me to the same penalties as if | had been duly sworn.

(signatura of witness to mark)

{address of witness to mark)

52 of 53
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NEW YORK STATE

VOTER ASSISTANCE PROGRAM

Voting absentee is as easyas 1-2-3

Voting by mail is simple, coﬁvenient, and safe.

STEP Q@

Fill out, sign,and mail the application on the
reverse side of this papet. Your application must be
personally delivered to your county board of elections by
November 7th, or recaived by letter, telefax, or through the
absentee request portal no later than October 24th.

STEP @
The Board of Elections will mail you a ballot.
STEP ©

Complete the ballot,and mail it back to the
Board of Elections.

See reverse for your application to vote absentee.
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10/08/2022
NEW YORK STATE SUPREME COURT
SARATOGA COUNTY

IN THE MATTER OF -,

RICH AMEDURE, ROBERT SMULLEN, WILLIAM
FITZPATRICK, NICK LANGWORTHY, THE NEW ‘
YORK STATE REPUBLICAN PARTY, GERARD Lo
KASSAR, THE NEW YORK STATE o
CONSERVATIVE PARTY, CARL ZIELMAN, THE

SARATOGA COUNTY REPUBLICAN PARTY,
RALPH MOHR and ERIK HAIGHT,

!

a3

"
) fo -‘1‘1
Petitioners /Plaintiffs,

25
- against - ‘

A

L0:

STATE OF NEW YORK, BOARD OF ELECTIONS
OF THE STATE OF NEW YORK, SENATE OF THE
STATE OF NEW YORK, MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE OF
THE STATE OF NEW YORK, MINORITY LEADER
‘'OF THE SENATE OF THE STATE F NEW YORK,
ASSEMBLY OF THE STATE OF NEW YORK,
MAJORITY LEADER OF THE ASSEMBELY OF THE Case No; 20222145
STATE OF NEW YORK, MINORITY LEADER OF RJI No: 45-1-22-1029
THE ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE STATE OF AFFIRMATION OF
NEW YORK, BRIAN L. QUAIL
Respondents / Defendants.

BRIAN L. QUAIL, being an attorney duly admitted to the practice of law in the State of New
York does affirm pursuant to the CPLR as follows:

l. Attached hereto as EXHIBIT “A” is a true and complete spreadsheet indicatig

military and overseas ballots sent to voters as of September 24, 2022. The aforesaid indicates

that New York’s 62 counties transmitted 71,121 ballots by the deadline to do so which is 45 days
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before the November 8, 2022 General Election.

2. Attached hereto as EXHIBIT “B” is the text of Chapter 763 of the Laws of 2021,
signed into law on December 22, 2021, having been passed by both houses of the legislature as
of June 10, 2021.

3. Attached hereto as EXHIBIT “C” is a true record of the floor votes in the Senate
and Assembly for Sénate Bill 1027-A of 2021 (same as Assembly Bill 7931 of 2021) which
became Chapter 763 of Laws of 2021. The legislation passed the Assembly with bipartisan
support, 115 ayes to 34 nays. The legislation passed the Senate with bipartisan support 43 ayes
to 20 nays.

4, Attached as EXHIBIT “D” is a true copy of the Sponsors’ memoranda describing

the provisions and purpose of Senate Bill 1027-A of 2021 and Assembly Bill 7931 of 2021, and

letters in support of the legislation from Robert Brehim, Co-Executive Director of the Board of ™
Elections and Douglas Kellner, Co-Chair of the New York State Board of Elections..
5. Attached hereto as EXHIBIT “E” is a true copy of the Canvassing Guidance for
County Boards issued by the New York State Boérd of Elections.
6. Attached hereio as EXHIBIT “F” are exemplar notices to candidate issued by
boards of elections setting the canvass schedule.
7. Attached as EXHBITI “G” is a spreadsheet of absentee ballots sent and returned

for twenty-nine counties answering a New York State Board of Elections survey as of October 4,

2022,
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Affirmed under penalty of perjury th%v

day of October 2022

BR¥ANT. QUAIL, ESQ.
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EXHIBIT “A”
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State of New York
Summary Report of UOCAVA Ballot Transmission

Date of Report: 09/27/2022
2022 Federal General Election

INNBEXNNOQ.9068220123

RECEIVED NYSCEF:

{j Regu

1 . Albany 7 777
2 Allegany 83 83
3 Bronx 2250 2250
4 Broome 320 320
5 Cattaraugus 108 108
6 Cayuga 115 115 KN
7 Chautauqua 187 187
8 Chemung 158 158
9 Chenango 78 78
10 Clinton 149 149
11 Columbia 217 217
12 Cortland 75 75
13 Delaware 114 114
14 Dutcheass 623 623
15 Erle 3183 S 3183
16 Essex 149 149
17 Franklin 95 95
18 Fulton 63 63
19 Genesee 123 123
20 Greene 83 83
21 Hamilton N 10
22 Herkimer AL 63 63
23 Jefferson 349 349
24 Kings 11054 11054
25 Lewis 38 38
26 Livingston 97 97
27 Madison 127 127
28 Monroe 1490 1490
29 Montgomery 53 53
30 Nassau 4567 4567
31 New York 18990 18990
32 Niagara 648 648
33 Oneida 395 395
34 Onondaga 957 957
35 Ontario 206 206
36 Orange 646 646
37 Orleans 52 52
38 Oswego 187 187
39 Otsego 172 172
40 Putham 517 517
41 Queens 8528 8528
42 Rensselaer 147 147
43 Richmond 947 947
44 Rockland 1222 1222
45 Saratoga 601 601
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RECEIVED NYSCEF:

Date
Schenectady 37 374
Schoharie 72 72
Schuyler 33 33
Seneca 71 71
St.Lawrence 358 358
Steuben 182 182
Suffolk 2883 2883
Sullivan 164 164
Tioga 69 69
Tompkins 721 721
Ulster 399 399
Warren 192 192
Washington 97 97
Wayne 114 114
Westchester 4282 4282
Wyoming 35 35
Yates 62 62
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EXHIBIT “B”
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5/2/22, 5:24 PM Legislative Information - LBDC

LAWS OF NEW YORK, 2821
CHAPTER 763

AN ACT to amend the election law, in relation to the canvassing of ¢
absentee, military and special ballots and ballots cast in affidavit
envelopes; and to repeal certain provisions of such law related there-

to

Became a law December 22, 2021, with the approval of the Governor.
Passed by a majority vote, three-fifths being present.

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Section 9-209 of the election law is REPEALED and a new
section 9-209 is added to read as follows:

§ 9-209. Canvass of absentee, military and special ballots, and
ballots cast in affidavit envelopes. Before completing the canvass of
votes cast in any primary, general, special, or other election at which
voters are required to sign their registration poll records— before
voting, the board of elections shall proceed in the manner hereinafter
prescribed to review,. cast and canvass any absentee, militairy, special
presidential, special federal or other special ballots (and any ballots
cast in affidavit envelopes. Each such ballot shall be retained in_the
original envelope containing_the voter's affidavit and signature, in
which it is delivered to the board of elections until such time as it is
to be reviewed, in order to be cast and canvassed.

1. Central board of canvassers. Within four .days of the receipt of an
absentee, military or special ballot, the board of elections shall
designate itself or such of its employees as it shall deem appropriate
as a set of poll clerks to review such ballot envelopes. The board may
designate additional sets of poll clerks and if it designates more than
one such set shall apportion among all such sets the election districts
from which such ballots have been r&ceived, provided that when reviewing
ballots, all ballots from a single election district shall be assigned
to a single set of clerks; and that each _such set shall be divided
equally between representatives of the two major political parties. Each
such _set of clerks shall be deemed a central board of canvassers for
purposes of this section.

2. Review of absentee, military and special ballot envelopes. Within
four days of the receipt of an absentee, military or special ballot
before the election, and within one_day of receipt on or after the
election, each central board of canvassers shall examine the ballot
affirmation envelopes as nearly as practicable in the following manner:

(a)__If a person whose name is on a ballot envelope as a voter is not
on a registration poll record, the computer-generated list of registered
voters or the list of special presidential voters, or if there is no
name _on_the ballot envelope, or if the ballot envelope was not timely
postmarked or received, or if the ballot envelope is completely
unsealed, such ballot envelope shall be set aside unopened for review
pursuant to subdivision eight of this section with a relevant notation
indicated on the ballot envelope notwithstanding a split among_the

EXPLANATION~--Matter in italics is new; matter in brackets [~] is old law
to be omitted.

public.leginfo.state.ny.us/navigate.cgi?NVDTO: 4117
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CHAP. 763 2

central board of canvassers as to the invalidity of the ballot;
provided, however, if the ballot envelope is completely unsealed, such
voter shall receive notice pursuant to paragraph (h) of subdivision
three of this section.

(b) If there is more than one timely ballot envelope executed by the
same_voter, the one bearing the later date of execution shall be
accepted and the other rejected. If it cannot be determined which ballot
envelope bears the later date, then all such ballot envelopes shall be
rejected. When the board of elections has issued a second ballot it
shall set aside the first ballot unopened to_provide the voter time to
return the second ballot. Notwithstanding the foregoing, if a ballot
envelope for a voter was previously reviewed and opened, then the subse-
quently received ballot envelope shall be set aside unopened.

(c) If such person_ is found to be registered, the central board of
canvassers shall compare the signature, if any, on each ballot _envelope
with the signature, if any, on the registration poll record, the compu-
ter-generated list of registered voters, or the list of special presi-
dential voters, of the person of the same name who registered from the
same address. If the signatures are found to correspond, such central
board of canvassers shall certify thereto_in a manner provided by the
state board of elections. )

(d)_If such person is found to be_ registered and has requested a
ballot, the ballot envelope shall be opened, the ballot or ballots with-
drawn, unfolded, stacked face down and deposited in a secure_ballot box
or _envelope. Upon such processing of the ballot, the voter's record
shall be updated with a notation that indicates that' ihe voter has
already voted in such election. The board of electicns shall adopt
procedures, consistent with regulations of the state beard of elections,
to__prevent voters from voting more than once and %o secure ballots and
prevent public release of election results prior to’ election day. Such
procedures shall be filed with the state board of elections at least
ninety days before they shall be effective. )

(e) In _the case of a primary election, ths ballot shall be deposited
in the box only if the ballot is of the party with which the voter is
enrolled according to the entry on the_back of his or her registration
.poll record or in the computer-genersied registration list; if not, the
ballot shall be rejected without irspection or unfolding_ and shall be
returned to the ballot envelope which shall be endorsed "not enrolled".

(f)_If the central board of canvassers determines that a person was
entitled to vote at such election it shall prepare such ballot to be
stacked face down__and deposited in a secure ballot box or envelope
consistent with paragraph (d) of this subdivision if such board finds
that ministerial error by the board of elections or any of its employees
caused such ballot envelope not to be valid on its face.

(g)__If the central board of canvassers splits as to whether a ballot
is valid, it shall prepare such ballot to be cast and canvassed pursuant
to_this subdivision. .

(h) As each ballot envelope is opened, if one or_ more of the different
kinds of ballots to be voted at the election are not found therein, the
central board of canvassers,_ shall make a memorandum showing what ballot
or ballots are missing. If a ballot envelope shall contain more than_one
ballot for the same offices, all the ballots in such ballot envelope
shall be rejected. When the review of such ballots shall have been
completed, the central board of canvassers shall ascertain the number of
such ballots of each kind which have been deposited in the ballot box by
deducting from the number of ballot envelopes opened with the number of

public.leginfo.state.ny.us/navigate.cgi?NVDTO: 5117
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missing_ballots, and shall make a return thereof. The number of voters'
ballots deposited in the ballot box shall be added to the number of
other ballots deposited in the ballot box, in order to determine the
number of all_ ballots of each kind to_be accounted for in the ballot
box.

3. Curing ballots. (a) At the time a ballot affirmation. envelope is
reviewed pursuant to subdivision two of this section, the board of
elections shall determine whether_it has a curable defect.

(b)_A curable defect includes instances where the ballot envelope: (i)
is unsigned; (ii) has a signature that does not correspond to the regis-
tration signature; (iii) has no_required witness to a mark; (iv) is
returned without a ballot affirmation envelope in the return envelope;
(v) has a ballot affirmation envelope that is signed by the person that
has provided assistance to _the voter but is not signed or marked by the
voter; or (vi) contains the signature of someone other than the voter
and not of the_voter.

(c) The board _shall indicate the issue that must be cured on the
ballot envelope and, within one day of such determination, send to the
voter's address_indicated in the registration records and, if different,
the mailing address indicated on the ballot application, a notice
explaining_the reason for such rejection and the procedure to cure the
rejection. The board shall also contact the voter by either electronic
mail or telephone, if such information is available to the board in the
voter's registration information, in order to notify the veter of the
deficiency and the opportunity and the process to cure the deficiency.

(d) _The voter may cure the aforesaid defects by filing al ;duly signed
affirmation attesting to the same information required by the ballot
affirmation envelope and attesting_that the signer of the affirmation is
the same person who submitted such ballot envelope.  The board shall
include a form of such_affirmation with the nctice to the voter. The .
affirmation shall be in a form_ prescribed by~ the state board of
elections. '

(e)__Such cure affirmation shall be filed with the board no later than
seven business days after the board's majiling of such curable rejection
notice or_ the day_ before the election., whichever is later. Provided the
board determines that such affirmaticn.addresses the curable defect, the
rejected ballot shall be reinstated and prepared for canvassing_pursuant
to subdivision two of this secticn. If the board of elections is split
as_to the sufficiency of the cure affirmation, such envelope shall be
prepared for canvassing pursuant to paragraph (d) of subdivision two of
this section.

(f)__If the ballot envelope contains one or more curable defects that
have not been timely cured, the ballot envelope shall be set aside for
review pursuant to subdivision eight of this section.

(g)_Ballot envelopes are not invalid and do not require a cure if: (i)
a ballot envelope is undated or has the wrong date, provided it is post-
marked on or_ prior to election day or is otherwise received timely by
the board of elections; (ii) the voter signed or marked the ballot
affirmation envelope at a place on-the envelope other than the desig-
nated signature line; (iii) a voter used a combination of ink (of any
color) or_pencil to complete the ballot envelope; (iv)_ papers found in
the ballot envelope with the ballot are materials from the board of
elections, such as instructions or an application sent by the board of
elections; (v) an extrinsic mark or tear on the ballot envelope appears
to be there as a result of the ordinary course of mailing_or transmit-

public.leginfo.state.ny.us/navigate.cgi?NVDTO: . 6/17
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tal; or (vi) the ballot envelope is partially unsealed but there is no
ability to access the ballot.

(h) When the board of elections invalidates a ballot affirmation
envelope and the defect is not curable, the ballot envelope shall be set
aside for review pursuant to subdivision eight of this section_and the
board shall notify the voter by mail, sent within three business days of
such rejection, and by either electronic mail or telephone, if such
information is available to the board in the voter's registration infor-
mation, and notify the voter of other options for voting, and, if time
permits, provide the voter with a new ballot.

(i) If a ballot affirmation envelope is received by the board of
elections prior to the election and is found to be completely unsealed
and thus invalid, _the board shall notify the voter by mail, sent within
three business days of such determination, and by either electronic mail
or _telephone, if such information is available to the board in the
voter's registration information, and notify the voter of other options
for voting, and, if time permits, provide the voter with a new ballot.

4. Review of federal write-in absentee ballots. (a)__Such central
board _of canvassers shall review any federal write-in absentee ballots
validly cast by an absentee voter, a military voter or_a special federal
voter for the offices of president and vice-president, United States
senator _and _representative in congress. Such central board of ranvas-
sers shall also review any federal write-in_ absentee ballots. 'validly
cast by a military voter for all questions or_ proposals, public offices
or _party positions for which a military voter is otherwise .eligible to
vote as provided in section 10-184 of this chapter.

(b)__Federal write-in absentee ballots shall be deemed valid only if:

was received from the absentee, military or speciail federal voter; (ii)
the federal write-in absentee ballot was submitted from inside or
outside the United States by a military voter or was submitted from
outside the United States by a special federal,voter; (iii) such_ ballot
is  received by the board of elections .ot later than thirteen days
following the day of election or seven dezys after a primary election;
and (iv) the absentee, military or special federal ballot which was sent
to the voter is not received by the bgard of elections by the thirteenth
day following_the day of a general or special election or the seventh
day after a primary election.

(c) If such a federal write-in absentee ballot is received after
election day, the envelope in which it is received must contain: (i) a
cancellation mark of the United States postal service or a foreign coun-
try's postal service; (ii) a dated endorsement of _receipt by another
agency of the United States government; or (iii) if cast by a military
voter, the sipgnature and date of the voter and one witness thereto with
a__date which is ascertained to be not later than the day of the
election.

(d)_If such a federal write-in absentee ballot contains the name of a
person _or persons in_the space provided for a vote for_any office, such
ballot shall be counted as a vote for such person or persons. A vote for
a _person who is the candidate of a party or independent body either for
president or _vice-president shall be deemed to be a vote for both the
candidates of such party or independent body for such offices. If such a
ballot contains the name of a party or independent body in the space
provided for a vote for any office, such ballot shall be deemed to be a
vote for the candidate or candidates, if any, of such party or _independ-
ent body for such office. In the case of the offices of president and
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vice-president a vote cast for a candidate, either directly or by writ-
ing_in the name of a party or independent body, shall also be deemed to
be votes for the electors supporting such candidate. Any abbreviation,
misspelling_or other minor variation in the form of the name of a candi-
date or a party or independent body shall be disregarded in determining
the validity of the ballot, if the voter's intention can be ascertained.

5. Nothing in this_section prohibits a representative of a candidate,
political party, or independent body entitled to have watchers present
at the polls in any election district in the board's jurisdiction from
observing, without objection, the review of ballot envelopes required by
subdivisions two, three and four of this section.

6. Casting and canvassing of absentee, military and special ballots.
(a)_The following_provisions shall apply to the casting and canvassing
of all valid ballots received before, on_or after election day and
reviewed and prepared pursuant to_subdivision two of this section, _and
all other provisions of this chapter with respect to casting and
canvassing such ballots which are not inconsistent with this subdivision
shall be applicable to such ballots.

(b) The day before the first day of early voting, the central board of
canvassers shall scan all valid ballots previously reviewed and prepared
pursuant to this section as nearly as practicable in_the following
manner:

(i) Such ballots may be separated into sections before being_nlaced in
the counting machine and scanned;

(ii) Upon completion of the scanning_of such valid ballots; the scan-
ners used for such purpose shall be secured, and no tabulation of the
results shall occur _until one hour before the clos¢ of the polls on
election day. Any ballots scanned during this period shall be secured
in the same manner as voted ballots cast during early voting or on
election day. The board of elections shall adopt rrocedures to prevent
the public release of election_results prior io the close of polls on
election day and such procedures shall be cunisistent with the regu-
lations of the state board of elections and shall be filed with the
state board of elections at least ninety ~“days before they shall be
effective;,

(iii) Any valid ballots that cannoi be cast on a scanner shall be held
inviolate and unexamined and shall<be duly secured until after the close
of polls on election day whéa such ballots shall be examined and
canvassed in a manner_consistent: with subdivision two of section_ 9-110
of this article.

(c) After the close of the polls on the last day of early voting, the
central board of canvassers shall scan_all valid ballots received and
prepared pursuant to this section, and not previously scanned on the day
before the first day of early voting, in the same manner as provided in
paragraph (b) of this subdivision using_the same_ or different scanners.

(d)_In casting _and canvassing_such ballots, the board shall _take _all
measures necessary to ensure the privacy of voters.

(e)__The board of elections may begin to obtain tabulated results for
all ballots previously scanned, as required by this subdivision, one
hour before the scheduled close of polls on election day; provided,.
however, no unofficial tabulations of election results shall be publicly
announced or_released in any manner until after the close of polls on
election day at which time such tabulations shall be added into the
election night vote totals.

(f)_Upon completing_the casting_and canvassing_of any_remaining_ valid
ballots as hereinabove provided for any election district, the central
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board of canvassers shall thereupon, as nearly as practicable in the
manner provided in this article for absentee, military and special
ballots, verify the number of ballots so cast, tally the votes so cast,
add _such tally to the previous tally of all votes cast in such election
district, and record the result.

(g) The record of the vote counted by each scanner and manually for
each candidate and for and_ against each ballot proposal, printed by
election district, shall be preserved in the same manner and for the
same period as the returns of canvass for the election.

7. Post-election review and canvassing_of affidavit ballots. (a)
Within four business days of the election, the board of elections shall
review all affidavit ballots cast in the election. If the central board
of canvassers _determines that a person was entitled to vote at such
election it shall cast and canvass such affidavit ballot; provided,
however, if the board of elections receives one_or more timely absentee
ballots from a voter who also cast an affidavit ballot at a poll site,
the last such timely absentee ballot received shall be canvassed and the
affidavit ballot shall be set aside unopened; and provided further, if a
voter was issued an absentee ballot and votes in person via an affidavit
ballot and the board does not receive such absentee ballot, the affida-
vit ballot shall be canvassed if the voter is otherwise qualified to
vote in such election.

(b) Affidavit ballots are valid when cast at a polling_site nermitted
by law by qualified voters: (i).who moved within the state after regis-
tering;_ (ii) who are in inactive status;. (iii) whose regisiration was
incorrectly transferred to another address even_ though _they did not
move;  (iv) whose registration poll records were missing_on the day of
such election; (v) who have not had their identity previously verified;
(vi) whose registration poll records did not show them to be enrolled in
the party in which they are enrolled; and (vii) who are incorrectly
identified as having already voted.

(c) Affidavit ballots are valid to the extent that ministerial error
by the board of elections or any of its cmployees caused such ballot
envelope not to be valid on its face.

(d) If the central board of canvassers determines that a person was
entitled to vote at such election, thke board shall cast and canvass such
affidavit ballot if such board{ finds that the voter appeared at the
correct polling place, regardless<of the fact that the voter- may have
appeared in the incorrect eléction district and regardless of whether
the voter's name was in the registration poll record.

(e) If the central board of canvassers finds that a voter submitted a
voter registration application through the electronic voter registration
transmittal system pursuant to title eight of article five of this chap-
ter and signed the affidavit ballot, the board shall cast and canvass
such affidavit ballot if the voter is otherwise qualified to vote in
such election. )

(f)_If the central board of canvassers determines that a person was
entitled to vote at such election, the board shall cast and canvass such
affidavit ballot if such board finds that the voter substantially
complied with the requirements of this chapter. For purposes of this
paragraph,_ "substantially complied” shall mean the board can determine
the voter's eligibility based on the statement of the affiant or records
of the board.

(g)__If the central board of canvassers finds that the statewide voter
registration list supplies sufficient information to identify a voter,
failure by the voter +to include on the affidavit ballot envelope the
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address where such voter was previously registered shall not be a fatal
defect and the board shall cast and canvass such affidavit ballot.

(h)_If the central board of canvassers finds that the voter registered
or_ _pre-registered to vote for the first time pursuant to title nine of
article five of this chapter at least twenty-five days before a primary,
appeared at such primary election, and indicated on the affidavit ballot
envelope the intent to enroll in such party, the affidavit ballot _shall
be cast and canvassed if the voter is otherwise qualified to_vote in
such election.

(i) _When the central board of canvassers determines that an _affidavit
ballot is invalid due to a missing signature on the affidavit ballot
envelope, or because the signature on the affidavit ballot envelope does
not correspond to the registration signature, such_ballots shall be
subject to the cure procedure in subdivision three of this section.

{j)_At the meeting required pursuant to paragraph (a) of subdivision
eight of this section, each candidate, political party, and independent
body shall be entitled to object to the board of elections' determi-
nation that an_affidavit ballot is invalid. Such ballots shall not be
counted absent an order of the court. In no event may a court order a
ballot that has been counted to be uncounted.

(k) _The board of elections shall enter information into the ballot
tracking system, as defined in section 8-414 of this chapter, to allow a
voter who cast a ballot in an affidavit envelope to determine if the
vote was counted.

8. Post-election review of invalid absentee, military (snd special
ballots. (a) Within four business days of the election, - the board of
elections shall designate itself or such of its employees to act as a
central board of canvassers as provided in subdivision one of this
section and meet to review absentee, military and <recial ballots deter
mined to be invalid pursuant to paragraph (a) of subdivision two of this
section, ballot envelopes that were returned to.the board as undelivera-
ble, and ballot envelopes containing one or more_curable defects that
have not been timely cured.

(b)_At least five days prior to the time fixed for_ such meeting, the
board shall send notice by first class _mail to each candidate, political

polls in any election district in ihe board's jurisdiction. Such notice
shall state the time and place fixed by the board for such post-election

review.

{c)__Each such candidate, political party, and independent body shall
be entitled to appoint such number of watchers to attend upon each

pendent body was entitled to appoint at the election in_ any election
district for which the central board of canvassers is designated to act.

(d)_Upon assembling _at the time and place fixed for such meeting, each
central board of canvassers shall review the ballot envelopes determined
to be invalid and set aside jin the review required by subdivision two of ‘
this section, ballot envelopes that were returned as undeliverable, and
ballot envelopes containing_one or more curable defects that have not
been timely cured.

(e) Each_ such candidate, political party, and independent body shall
be entitled to object to the board of elections' determination that a
ballot is invalid. Such ballots shall not be counted absent an order of
the court. In no event may_a court order a ballot that has been_counted

to_be _uncounted.
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9. State board of elections; powers and: duties for canvassing_ of
absentee, military, special and affidavit ballots. The state board of
elections shall promulgate rules and regulations necessary for the
implementation of the provisions of this section. Such rules and regu-
lations shall include, but not be limited to, provisions to (a)_ensure
an efficient and fair review process that respects the privacy of the
voter, (b) ensure the security of the central count scanners used before
election day, and (c) ensure that ballots cast as_provided in_this
section are canvassed and counted as if cast on election day.

§ 2. Section 9-211 of the election law, as amended by chapter 515 of
the 1laws of 2015, subdivision 1 as amended by chapter 5 of the laws of
2019, is amended to read as follows:

§ 9-211. Audit of voter verifiable audit records. 1. Within fifteen
days after each general or special election, within thirteen days after
every primary election, and within seven days after every village
election conducted by the board of elections, the board of elections or
a bipartisan committee appointed by such board shall audit the voter
verifiable audit records from three percent of voting machines or
systems within the jurisdiction of such board. Such audits may be
performed manually or via the use of any automated tool authorized for
such use by the state board of elections which is independent from the
voting system it is being used to audit. Voting machines or systems
shall be selected for audit through a random, manual process. At  least
five days prior to the time fixed for such selection process; the board
of elections shall send notice by first class mail to each “‘candidate,
political party and independent body entitled to have had-watchers pres-
ent at the polls in any election district in such board’s jurisdiction.
Such notice shall state the time and place fixed( ,for such random
selection process. The audit shall be conducted io ‘the same manner, to
the extent applicable, as a canvass of paper ballets. Each candidate,
political party or independent body entitled to appoint watchers to
attend at a polling place shall be entitled to appoint such number of
watchers to observe the audit.

2, Within three days of any electimi, the board of elections or a
bipartisan_committee appointed by such board shall audit the central
count ballot scanners by auditing. . ‘the ballots from three percent of
election districts that were tabulated by such scanners within the
jurisdiction of such board by that time. All provisions of this_ section
shall otherwise apply to such audit. To the extent additional _ballots
are _tabulated through central count ballot scanners after the initial
audit, three percent of election districts shall thereafter be audited
as_to the additional ballots tabulated. The certification of the canvass
shall not await the completion of such additional audit; provided,
however, if upon the completion of such additional audit the criteria
are _met for the results of the audit to replace the canvass then_the
board of canvassers shall forthwith reconvene and adjust the canvass as
required.

3. The audit tallies for each voting machine or system shall be
compared to the tallies recorded by such voting machine or system, and a
report shall be made of such comparison which shall be filed in the
office of the state board of elections.

[3+] 4. The state board of elections shall, in accordance with subdi-
vision four of section 3-100 of this chapter, promulgate regulations
establishing a uniform statewide standard to be used by boards of
elections to determine when a discrepancy between the audit tallies and
the voting machine or system tallies shall require a further voter veri-
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fiable record audit of additional voting machines or systems or a
complete audit of all machines or systems within the jurisdiction of a
board of elections. Any board of elections shall be empowered to order
that any such audit shall be conducted whenever any such discrepancy
exists.

[4+] 5. If a complete audit shall be conducted, the results of such
audit shall be used by the canvassing board in making the statement of
canvass and determinations of persons elected and propositions rejected
or approved. The results of a partial voter verifiable record audit
shall not be used in lieu of voting machine or system tallies.

[5+] 6. Notwithstanding subdivision four of this section, if a voting
machine or system 1is found to have failed to record votes in a manner
indicating an operational failure, the board of canvassers shall use the
voter verifiable audit records to determine the votes cast on such
machine or system, provided such records were not also impaired by the
operational failure of the voting machine or system.

§ 3. Subdivision 5 of section 7-122 of the election law, as amended by
chapter 411 of the laws of 2019, is amended to read as follows:

5. There shall also be a place for two board of elections staff
members or inspectors of opposite political parties to indicate, by
placing their initials thereon, that they have checked and marked the
voter's poll record and a box labeled "BOE use only" for notations
required when the board of elections reviews affirmation ballot  envel-
opes pursuant to section 9-289 of this chapter.

§ 4. Subdivision 2-a of section 8-382 of the election law is renum-
bered subdivision 2-b and a new subdivision 2-a 1is added 'to read as
follows:

2-a. If a voter's name appears in the ledger or  computer generated
registration list with a notation indicating that the board of elections
has _issued the voter an absentee, military or special ballot, such voter
shall not be permitted to vote on a voting machitie at an early voting
site or on election day but may vote by affidavit ballot.

§ 5. Subdivisions 1, 4 and 5 of section 16-106 of the election law,
subdivision 1 as amended by chapter 659 o the laws of 1994, subdivision
5 as amended by chapter 359 of the laws of 1989, are amended to read as
follows:

1. The [castingor—canvassing—o] pbst-election refusal to cast: (a)

challenged ballots, blank ballots; or void [or—ecanvass] ballots; (b)
absentee, military, special [faderaXx], or federal write-in [or] ballots;
{c) emergency ballots; and (d) ballots voted in affidavit envelopes [by

persons—whoseregistration—polti—tecords—werenot—in—the—tedgeror—whose

y . ¢ rod fetrationTiet -t} 3
Tiexii . £ 14 , ial—federai;—faderal fpad
cy—or-absentee—voter‘s—ballot] may be contested in a proceeding insti-

tuted in the supreme or county court, by any candidate or the chairman
of any party committee, and by any voter with respect to the refusal to
cast such voter's ballot, against the board of canvassers of the returns
from such district, if any, and otherwise against the board of inspec-
tors of election of such district. If the court determines that the
person who cast such ballot was entitled to vote at such election, it
shall order such ballot to be cast and canvassed,_including if the court
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finds that ministerial error by the board of elections or any of its
employees caused such ballot envelope not to be valid on its face.

4, The court shall ensure the strict and uniform application_of the
election law and shall not permit or require the altering_of the sched-
ule or procedures in section 9-209 of this chapter but may direct a
recanvass or the correction of an error, or the performance of any duty
imposed by [*aw] this_chapter on such a state, county, city, town or
village board of inspectors, or canvassers.

5. In the event procedural irregularities or other facts arising
during__the _election suggest a change or altering of the canvass sched-
ule, as provided for in_section 9-209 of this chapter, may be warranted,
a_candidate may seek an order for temporary or preliminary injunctive
relief or an impound order halting_or altering_the canvassing_ schedule
of absentee, military, special or_affidavit ballots. Upon_any such
application, the board or boards of elections have a right to be heard.
Jo obtain such relief, the petitioner must meet the criteria in article
sixty-three of the civil practice law and rules_and show by clear and
convincing_evidence, that, because of procedural irregularities or other
facts arising _during_the election, the petitioner will be irreparably
harmed absent such relief. For the purposes of this section, allegations
that opinion polls show that an election is close is insufficient_to
show irreparable harm to a petitioner by clear and convincing evidence.

6. A proceeding under subdivisions one and three of this section must
be instituted within twenty days and under subdivision two, within thir-
ty days after the election or alleged erroneous statement<or determi-
nation was made, or the time when the board shall have, 'acted in the
particulars as to which it is claimed to have failed to perform its
duty, except that such a proceeding with respect to a~ village election
must be instituted within ten days after such election, statement,
determination or action. ,

§ 6. Subdivision 4 of section 17-126 of the election law is amended to
read as follows:

4. Before the closing of the polls, unfolds a ballot that a voter has
prepared for voting, except as provided in section 9-2089 of this chap-
ter, is guilty of a misdemeanor.

§ 7. Subdivisions 18, 28 and 21 of section 17-13@ of the election law
are amended to read as follows:

18. Not being lawfully autho:ized, makes or has in his possession a
key to a voting [maching] machine which has been adopted and will be
used in elections; or,

20. Intentionally opens [am—absentee] a voter's ballot envelope or
examines the contents thereof after the receipt of the envelope by the
board of elections and before the close of the polls at the election
except as provided_in section 9-209 of this chapter; or,

21. [Witfully] Willfully disobeys any lawful command of the board of

. inspectors, or any member thereof; or,

§ 8. This act shall take effect January 1, 20822 and shall apply to
elections held on or after such date; provided, however, that paragraph
(h) of subdivision 7 of section 9-209 of the election law, as added by
section one of this act, shall take effect January 1, 2023.
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The Legislature of the STATE OF NEW YORK ss:

Pursuant to the authority vested in us by section 70-b of the Public
Officers Law, we hereby jointly certify that this slip copy of this
session law was printed under our direction and, in accordance with such
section, is entitled to be read into evidence.

ANDREA STEWART-COUSINS CARL E. HEASTIE
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TITLE... Relates to the canvassing of absentee, military and special ballots and ballots cast in affidavit envelopes;

repealer

This bill is not active in the current session.
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06/09/21 RETURNED TO ASSEMBLY

06/09/21 referred to election law

06/10/21 substituted for a7931

06/10/21 ordered to third reading rules cal.737

06/10/21 passed assembly

06/10/21 returned to senate

12/10/21 DELIVERED TO GOVERNOR
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Yes McDonald No McDonough Yes McMahon Yes Meeks

No Mikulin No MillerB Yes MillerM Yes' ' Mitaynes
No Montesano No Morinello Yes Niou E Nolan

No Norris Yes O'Donnell Yes Otis No Palmesano
Yes Paulin Yes Peoples-Stokes Yes Perry . Yes Pheffer Amato
Yes Pichardo Yes Pretlow Yes Quart Yes Ra

Yes Rajkumar Yes Ramos No Reilly Yes Reyes

Yes Richardson Yes Riveral] Yes RiveralD Yes Rodriguez
Yes RosenthalD  Yes Rosenthal L Yes - Rozic No Salka

Yes Santabarbara. Yes Sayegh No  Schmitt Yes Seawright
Yes Septimo Yes  Sillitti Yes Simon No Simpson
Yes Smith No  Smullen Yes Solages Yes Steck

Yes Stern Yes Stirpe No Tague No Tannousis
Yes Taylor Yes Thiele Yes Vanel No Walczyk
Yes Walker Yes Wallace No Walsh Yes Weinstein
Yes Weprin Yes Williams Yes Woerner Yes Zebrowski K
Yes Zinerman Yes Mr. Speaker

Go to Top of Page

Floor Votes:

06/09/21 S1027-A. Senate Vote Aye: 43 Nay: 20

Aye Addabbo Nay Akshar Aye Bailey Aye Benjamin
Aye Biaggi Nay Borrello Nay Boyle Aye Breslin
Aye Brisport Aye Brooks Aye Brouk Aye Comrie
Aye Cooney Aye Felder Nay Gallivan Aye Gaughran
Aye Gianaris Aye - Gounardes Nay Griffo Aye Harckham
Nay Helming Aye Hinchey Aye Hoylman Aye Jackson
Nay Jordan Aye Kaminsky Aye Kaplan Aye Kavanagh
Aye Kennedy Aye Kirueger Nay Lanza Aye Liu
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Aye Mannion Nay Martucci Nay Mattera Aye May
Aye Mayer Aye Myrie Nay Oberacker Nay O'Mara
Nay Ortt Nay Palumbo Aye Parker Aye Persaud
Reichlin- N
Aye Ramos Nay Rath Aye Melnick Nay Ritchie
Aye Rivera Aye Ryan Aye Salazar Aye Sanders
Aye Savino Aye Sepulveda Nay Serino Aye Serrano
. Stewart-
Aye Skoufis Aye Stavisky Nay Stec Aye Cousins
Nay Tedisco Aye Thomas Nay Weik
Go to Top of Page
Floor Votes:
01/11/21 S1027 Senate Vote Aye: 43 Nay: 20
Aye Addabbo Nay Akshar Aye Bailey Aye Benjamin
Aye Biaggi Nay Borrello Nay Boyle Aye Breslin
Aye Brisport Aye Brooks Aye Brouk Aye Comrie
Aye Cooney Aye Felder Nay Gallivan Aye Gaughran
Aye Gianaris Aye Gounardes Nay Griffo Aye Harckham
Nay Helming Aye Hinchey Aye Hoylman Aye Jackson
Nay Jordan Aye Kaminsky Aye Kaplan Aye Kavanagh
Aye Kennedy Aye Krueger Nay Lanza Aye Liu
Aye Mannion Nay Martucci Nay Maitera Aye May
Aye Mayer Aye Myrie Nay. Oberacker Nay O'Mara
Nay Ortt Nay Palumbo Aye Parker Aye Persaud
Reichlin- _
Aye Ramos Nay Rath Aye Melnick Nay Ritchie
Aye Rivera Aye Ryan Aye Salazar Aye Sanders
Aye Savino Aye Sepulveda Nay Serino Aye Serrano
. Stewart-
Aye Skoufis Aye Stavisky Nay Stec Aye Cousins
Nay Tedisco Aye Thomas Nay Weik
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NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule VI. Sec 1

BILL NUMBER: S1027A REVISED ©6/08/2021

SPONSOR: GIANARIS

TITLE OF BTLL:

An act to amend the election law, in relation to the canvassing of
absentee, military and special ballots and ballots cast in affidavit-
envelopes; and to repeal certain provisions of such law related thereto

PURPOSE:

This bill amends the Election Law to change the process for canvassing
absentee, military, special and affidavit ballots in order to obtaip the
results of an election in a more expedited manner and to assure that
every valid vote by a qualified voter is counted. It also amends various
other sections of the Election Law to conform to the new canvas$sing
process.

SUMMARY OF PROVISIONS:

Section one repeals section 9-209 of the electioni)aw and replaces it
with a new section 9-209. This section sets forth specific processes for
the canvassing of absentee, special, military and affidavit ballots.
These processes include the timeframe duririg which ballots shall be
reviewed and the way in which they shall ha reviewed. When ballots (not
including affidavit ballots) are received, they will be reviewed within
4 days and will be assigned to 1 of 3 statutorily defined categories:
valid, defective but curable, and jnvalid. If the ballot is deemed
valid, the ballot is processed by opening the envelope, unfolding the
ballot and stacking the ballot face down in a secure box or envelope.
The statute specifically defines what type of defect does not need to be
cured for the ballot to be valid. If the commissioners or their desig-
nees "split" on the question of validity, a presumption of validity
applies in favor of the voter and the ballot is processed for canvass-
ing. Valid ballots will be scanned on the day before the first day of
early voting and again on the last day of early voting. Results will be
tabulated beginning at 8:88 p.m. on election night. If the ballot has a
defect that is curable, as defined in the statute, the voter gets notice
and a chance to cure the defect. If the ballot is invalid, as defined in
the statute, the ballot is set aside for post-election review by the
board and the candidates. The post-election reviews of ballots shall
occur within four business days of the election.

Post-election review and canvassing of affidavit ballots shall also
occur within four business days of the election and the statute makes
clear when affidavit ballots should be counted despite minor technical
defects on the affidavit ballot envelope. The board would canvass the
valid affidavit ballots. It would also give an affidavit ballot voter an
opportunity to cure any question regarding the voter's signature on the
envelope. Voters will be able to verify whether their affidavit ballot
was counted with the tracking system established for absentee, military
and special ballots. Within 4 days of the election, the board would meet
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to review all invalid absentee, military, special and affidavit ballots
with the candidates, who would then have the option of seeking a court
order directing the opening of additional ballots. In such a proceeding,
the court would be unable to change the process outlined in the new
statute and may only change the schedule if a candidate shows by clear
and convincing evidence that because of procedural irregularities or

other facts he or she will be irreparably harmed absent such relief. No
ballot already counted could be uncounted by a court.

Section two amends Election Law § 9-211 to require that a central count
ballot scanner be audited with ballots from 3 percent of election
districts within 3 days of the election and that a similar supplemental
audit be done of all ballots received after the initial audit.

Section three amends Election Law § 7-122 to require a box labeled "BOE
use only" on affirmation ballot envelopes for use in the review of
ballot envelopes pursuant to section 9-209.

Section four amends Election Law § 8-302 to provide that if a voter's
name appears on the registration list with a notation indicating the
board of elections has issued an absentee, military or special ballot,
the voter may not vote on a voting machine but may vote by affidavit
ballot.

Section five amends Election Law § 16-1086 to authorize a challenge to
the board of election's refusal to cast a ballot in the supreme -or coun-
ty court and to prohibit such court from changing the process or sched-
ule contained in Election Law § 9-209.

Section six amends Election Law § 17-126 to create an ©xiception to a
potential misdemeanor charge for unfolding a ballot (before the closing
of the polls when processing a ballot pursuant to tlection Law § 9-209.

Section seven amends Election Law § 17-130 to cireate an exception to a
potential misdemeanor charge for unfolding_a ballot before the closing
of the polls when processing a ballot pursuant to Election Law § 9-209.

Section eight is the effective date.
EXISTING LAW:

JUSTIFICATION:

During the 2020 election, when vastly more absentee ballots were used by
voters because of the COVID-19 pandemic, the election results were
significantly delayed in many races due to the current canvassing proc-
ess and schedule. The law passed last year will once again allow voters
to cite COVID-19 as a reason to use an absentee ballot in this year's
election.

The purpose of the bill is to speed up the counting of absentee, mili-
tary, special and affidavit ballots to prevent the long delay in
election results that occurred in the 2020 election and to obtain
election results earlier than the current law requires. To do so, the
bill would require the boards of elections to review absentee, military
and special ballots on a rolling basis as they are received prior to,
during and after the election.

In order to promote quicker election results, the enacted law would also
require all central count ballot scanners to be audited within 3 days of
the election and it would prohibit a court from changing the process for
canvassing ballots, a common occurrence during litigation that delays
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election results. Any scheduling changes would require a clear and
convincing showing by a candidate.

A second purpose of the bill is to remove the minor technical mistakes
that voters make, which currently can render ballots invalid, so that
every qualified voter's ballot is counted. It does so by defining, in
statute, what renders a bill invalid, defective but curable, or valid
and not needing a cure. If the board of elections commissioners or their
designees "split" on the question of validity, a presumption of validity
applies in favor of the voter and the ballot is processed for canvass-
ing. )

This bill continues the extensive reform of the election law that has
occurred over the last two years to make a more liberalized use of

absentee ballots by voters feasible in the future without unduly delay-
ing election results.

LEGISLATIVE HISTORY:

Died in Rules/Died in Election Law (Assembly)

FISCAL IMPLICATIONS:

None

LOCAL FISCAL IMPLICATIONS:

None

EFFECTIVE DATE:

This act shall take effect January 1, 2022 and shall apply to elections
held on or after such date; provided, however,:that paragraph (h) of
subdivision 7 of section 9-209 of the electicn law, shall take effect
January 1, 2023,
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New | Board of

Peter S. Kosinski STATE H Douglas A. Kellner
" Co-Chair E ' e Ctl ons Co-Chair
Anthony J. Casale Andrew ]. Spano
Commissioner 40 NORTH PEARL STREET, SUITE 5 Commissioner
ALBANY, N.Y. 12207-2109
Todd D. Valentine Phone; 518/474-8100 Fax: 518/486-4068 Robert A. Brehm
Co-Executive Director http://www.elections.ny.gov Co-Executive Director

June 11, 2021

Beth Garvey, Esq.
Acting Counsel to the Governor
State Capitol, Albany, NY 12224

Re: Senate Bill 1027-A (Gianaris) same as Assembly Bill 7931 (Carroll)
Recommendation: Approve

Dear Ms. Garvey:

In order to ensure New Yorkers receive timely election results, and in order to provide for a more
efficient paper ballot canvassing process, I recommend that the Governor sign the above cited
legislation. This bill amends the process for canvassing sbsentee, military, special and affidavit
ballots in order to obtain the results of an election in a more expedited manner; and takes
measures to assure that every valid vote by a qualified voter is counted.

Due to the COVID-19 pandemic, more than 1.6 million absentee ballots were cast in the 2020
general election in New York. That is mere than four times the amount submitted in 2016. Asa
result of such increase, the results of mary legislative and congressional races were undecided on
election night due to New York's baliot counting requirements. Under current law, many county
boards of elections do not begin ts count absentee ballots until a full week or more after the date
of the election. A result, New York is far behind most other states in finalizing election results.
In 2020, some states were @bie to canvass their entire state votes twice, including recounts,
before New York was able to complete its initial canvass.

Post pandemic, it is likely that the use of absentee ballots will continue to be robust. A
constitutional amendment to allow "no excuse" absentee ballots to be used in New York will be
on the 2021 ballot. If the voters approve of such a change, New York will likely see a permanent
and significant expansion of absentee ballot voting. Accordingly, New York's absentee ballot
canvassing process should be amended to provide more efficient determination of election

results.

This legislation outlines a process, where county boards of elections are required to begin the
canvassing process much earlier. This bill requires county boards of elections to review absentee
ballots within four days of receiving them. If the ballots are determined to be valid, then they are
deposited in a secure ballot box, awaiting to be counted. If they are otherwise defective, voters
are notified and given an opportunity to cure the ballot. Under this legislation, scanning of the
initial valid ballots shall begin the day before the first day of early voting, and continues until the
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last day of early voting. The tabulation of the results starts at 8:00 pm on the night of the
election. Under this bill. post-election review of paper ballots subsequently received by the
board, including affidavit ballots, occur within four business days of the election. The legislation
provides that affidavit ballots be counted despite minor technical defects on the affidavit ballot
envelope. Additionally, within four days of the election, the board would meet to review all
invalid absentee, military, special and affidavit ballots with the candidates, who would then have
the option of seeking a court order directing the opening of additional ballots. In such a
proceeding, the court would be unable to change the process outlined in the new statute and may
only change the schedule if a candidate shows by clear and convincing evidence that because of
procedural irregularities or other facts the candidate will be irreparably harmed absent such

relief.

This legislation significantly speeds up the canvassing of absentee, military, special and affidavit
ballots, and providing timely cure notices to voters, while also maintaining the integrity of the
canvassing process. This process is especially needed, as the use of absentee ballots is expected
to continue to be robust in the future. Accordingly, I recommend that the Governor sign this

legislation.

Respectfully submitted,

(ol 4 &A—

Ca-Executive Director
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3 Board of
JTATE Elections

40 NORTH PEARL STREET, SUITE 5 Douglas A. Kellner

ALBANY, N.Y. 12207-2109 Co-Chair

December 15, 2021
Hon. Kathy Hochul
Capitol
Albany NY 12224

Senate Bill 1027A (Gianaris) same as Assembly Bill 7931 (Carroll)

Dear Governor Hochul:

Iurge you to approve this bill, which would substantially improve the
process and timing for the canvass of absentee, military, and special ballots.

The legislation would modernize the procedures for processing absentee
ballots to require county election cfficials to determine the validity of ballots as
they are received rather than the current practice that postpones the
determination until one week after the election. The old procedures not only
delay the completion of the canvass, but also generate far more litigation in close
contests, where attorneys for the candidates scrutinize absentee ballot
applications to identify iechnical defects to disqualify those ballots. The new
procedures are much more likely to generate timely notices to cure in those
instances where there are defects in the submission of an absentee ballot
envelope. '

I have carefully reviewed the comments submitted by Commissioners
Kosinski and Casale and respectfully disagree. They ignore that the new
procedures mirror the process now used in virtually every other state—without
any of the negative consequences they speculate would occur in New Yozk. The
new procedures still provide for transparency for processing absentee ballots
and still allow for appropriate challenges. The bill, however, would require that
this process occur as the absentee ballots are received, rather than the current
process where challenges are only made after the early voting and election day
voting unofficial results have been released.

These new canvass procedures would align New York with almost all
other states to provide for timely processing of absentee, military and special

29 of 61



(FILED: BSARANUGEOUNUNTELEREREKO0ID70302020560034RMPM INNBEXNNO.906220123
NYSCEF DOC. NO. 1@ RECEIVED NYSCEF: 10/R8/2022

ballots without sacrificing the accuracy, transparency and verifiability of the
results.

Respectfully,

Gyl . il
Douglas A. Kellner
Co-Chair
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! Yéri | Board of
JTATE| Elections

Canvassing Guidance
for County Boards

Prepared by:

New York State Board of Elections .
40 North Pearl Street — Suite 5
Albany, New York 12207

(518) 474-6220
https://www.elections.ny.gov
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General Provisions

Overview

The new law changes the way that absentee ballots are handled by County Boards of Elections upon
their receipt. Whereas under previous law, absentee ballots were kept sealed and not canvassed until
after Election Day, the new law now requires that absentees be reviewed and prepared for scanning
prior to Election Day on a rolling basis. With regard to the scanning of absentee ballots itself, it should
be made clear that this is not to be done on a rolling basis. Rather, it is only to take place at two times
prior to Election Day — on the day before the first day of Early Voting and after the close of polls on the
last day of Early Voting. At no point should any absentee ballots be manually canvassed prior to Election
Day.

The diagram below provides a very basic overview of the process to be followed for handling ballots
received prior to Election Day.

Absentee Ballot Board of canvassers
Is received by ravisws envelope to If invaild, set aside for
County Board determine validity posielection review
cc
Nl  enreeemm——— [—— S e —
) )
q /
|f valld, open envelope If non-curable defect,
and review for detect(s) set aside for post-election
1f not scannable, store sevieiw and send notice 1
securely for post-election / Send voter notice
manual canvass = informing them of
- ————— % i$ } sitemative voling
if ro asfect, e oplions and/or
trdefect cured re~issue ballot
veview for scannability \
If scannable, prepare I If curable defect, set aside
ballot for 5canning and ¢ and send ¢ure notice

@ 'g' \ Send voter nolice with
o cure affirmation and
@ M => instructions on how

store securely ‘v

oo ﬁ to retum
Update the voter's record
to indicate that they have It voter returns timely
voted in such election ! cure affirnati <
process baliot

————— The-information-set-forth-below serves-to-provide-a-more.detailed.overview. of the processes to_be . -
followed as a result of the recent changes in law. As always, should you have any questions about any of
the material below, please do not hesitate to contact the State Board of Elections for more information.

Prevention of Double Voting and Premature Release of Results

Similar to procedures previously established for Early Voting, the board of elections shall adopt
procedures, consistent with regulations of the state board of elections, to prevent voters from voting
more than once and to secure ballots and prevent public release of election results prior to election day.
Such procedures shall be consistent with the regulations of the state board of elections and shall be filed

3
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with the state board of elections at least ninety days before they shall be effective. Existing procedures
for Early Voting may be expanded to include the early canvassing of absentee ballots to maintain
consistency.

At the Poll Site

If a voter's name appears in the poll book or computer generated registration list with a notation
indicating that the board of elections has issued the voter an absentee, military or special ballot, such
voter shall not be permitted to vote on a voting machine at an early voting site or on election day but
may vote by affidavit ballot.

Watchers

Nothing in this law prohibits a representative of a candidate, political party, or independent body
entitled to have watchers present at the polls in any election district in the board's jurisdiction from
observing the review of ballot envelopes. Such representatives can obsztve the opening process, but
they cannot make any objections that would cause a ballot to be set aside, preventing opening of the
absentee envelope. Whether to open the ballot envelope is a determination made solely by the board
of canvassers. Pursuant to the new law, a candidate or object<rican no longer go to court to challenge
the board of canvassers’ decision to open and count an absentee ballot. If the board of canvassers splits
as to whether a ballot is valid, such ballot shall be prepaied to be cast and canvassed. Alsg, since the
ballots are prepared for later scanning without examining the face of the ballot, observers cannot
inspect the face of the ballot to make any objecticns on the ballot itself. In this way, absentee and
affidavit ballots are treated in a manner consistent with election day voters’ ballots, which are placed
into the scanner directly without any priorreview. Additional changes made in this legislation relating to
challenges are outlined in article 16, where a court cannot alter the canvass schedule unless a candidate
demonstrates to the court clear and convincing evidence a change to the schedule is needed.

Processing Ballots

Central Board of Canvassers

- Within 4 days of the receipt of the first absentee ballot (including military, special federal,
special ballots, etc), board must designate central board of canvassers.

- Central board of canvassers shall consist of at least one set of poll clerks, and that each such set
shall be divided equally between representatives of the two major political parties.

- Ifthe central board of canvassers splits as to whether a ballot is valid, it shall immediately
prepare such ballot to be cast and canvassed.

- If canvassing board finds that ministerial error by the board of elections or any of its employees

caused a ballot envelope not to be valid on its face, it shall process the ballot for scanning as if it
were valid.
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How to process a ballot

- Once you have determined that an individual is properly registered and has requested an
absentee ballot, the envelope shall be opened, and the ballot(s) shall be taken out, unfolded,
stacked face down and placed in a secure ballot box or envelope. The voters record shall then be
updated with a notation that the voter has voted in the election. The ballots shall be held until
the appropriate time to scan them.

Timeframe for the processing of a ballot

- Priorto Election Day = within 4 days of receipt

- On or after Election Day = within 1 day of receipt

Organization of ballots for processing

All ballots from a single election district shall be assigned to a singleset of clerks.

Examination of ballot envelopes

1. Identify ballots to be set aside for post-electiori-raeview. Board of canvassers to indicate on the
‘ ballot envelope, in red ink, the specific reasen for invalidity. In the case where there is a split
between the canvassers as to whether o1 riot a ballot meets the specific criteria set forth in the
list below for invalidity, that ballot shiuld be set aside for post-election review.

a. Voter not registered
b. No voter name on affirmation envelope (regardless of signature)

"c. Not timely postmarked or received

i. Any absentee ballot delivered in person and received by the board on or before
the close of polls on Election Day shall be considered to be timely.

—_ —— e ji.—Any-absentee-ballot-received-by-the-board-via-mail-and-net-bearing-a-postmark,— —— — .-
shall be considered timely if received on or before the day after Election Day.

d. Both outer and inner envelopes unsealed

i. The board shall notify the voter by mail, sent within three business days of such
rejection, and by either electronic mail or telephone, if such information is
available to the board in the voter's registration information, and notify the
voter of other options for voting, and, if time permits, provide the voter with a
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ii. new ballot. (see State Board'’s Cure Procedures for more information)

2. Voters who returned multiple ballots

a. Ifboard issued a second ballot, any initial ballot should be set aside unopened to
provide the voter time to return the second ballot.

b. Both timely?
i. One with later date of execution accepted and other(s) rejected

1. Unless earlier one already opened. Then set aside more recent one
unopened.

ii. Can’t determine? All ballots rejected
3. Compare signature on envelope against voter record (same name & address)

a. Ifthe signatures are found to correspond, suctr central board of canvassers shall certify
thereto, indicating as much on the envelopc with the initials of inspectors from both

parties.
b. If signatures do not match, follow guidénce for curable defect.
4. |If voter registered, requested a baliot and signature matches:
a. The ballot envelope shall be opened, the ballot(s) withdrawn from the envelope.

i. If Primary Election ballot, confirm voter is of proper party. In previewing the
ballot, the board shall take all measures necessary to ensure the privacy of
voters.

1. If yes, place ballot(s) unfolded, stacked face down and deposited in a
secure ballot box or envelope.

2. If not, ballot shall be rejected and shall be returned to the ballot
envelope which shall be endorsed "not enrolled".

ii. Aside from confirmation of proper enrollment, no further review of the ballot or
the votes contained therein, shall be made.

iii. If a ballot envelope shall contain more than one ballot for the same offices, all
the ballots in such ballot envelope shall be rejected.
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iv. As each ballot envelope is opened, if one or more of the different kinds of
ballots to be voted at the election are not found therein, the central board of
canvassers, shall make a memorandum showing what ballot or ballots are
missing.

1. When the review of such ballots shall have been completed, the central
board of canvassers shall ascertain the number of such ballots of each
kind which have been deposited in the baliot box by deducting from the
number of ballot envelopes opened with the number of missing ballots
and shall make a return thereof.

2. The number of voters' ballots deposited in the ballot box shall be added
to the number of other ballots deposited in the ballot box, in order to
determine the number of all ballots of each kind to be accounted for in
the ballot box.

v. If unscannable (like FWABs and those downlozded and printed by military,
. special fed and accessible absentee voters}, then set aside for post-election
manual canvass.

b. Upon such processing of the ballot, the voter's record shall be updated with a notation
that indicates that the voter has alreadyv voted in such election. This information should
be included in all print and electronic poll books where possible, and voter history shall
be recorded for inclusion in the<dnformation provided to the State to conduct its post-
election statewide voter data match.

Additional Procedures for Scanreis/Systems Used for Early Canvassing of Absentee Ballots

- The Operations Unit ofthe State Board has prepared additional procedures specific to the
various systems which can be used for the scanning of absentee ballots prior to Election Day.
Similar to procedures provided to boards for the different configurations of precinct scanner
systems which can be used during Early Voting, this guidance explains how scanners/systems
used for the early canvassing of absentee ballots should be configured, operated and secured.
Please contact Election Operations for more information on the particular system that your
board expects to use for this purpose.

Ballot Defects and the Cure Process

Steps for determining curable defects

1. Atthe time a ballot affirmation envelope is reviewed, the board of elections shall determine
whether the ballot envelope has one of the following curable defects:
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is unsigned

has a signature that does not correspond to the registration signature
has no required witness to a mark

is returned without a ballot affirmation envelope in the return envelope

has a ballot affirmation envelope that is signed by the person that has provided
assistance to the voter but is not signed or marked by the voter

contains the signature of someone other than the voter and not of the voter

2. Ballot envelopes are not invalid and do not require a cure if:

a ballot envelope is undated or has the wrong date, provided it is postmarked on or
prior to election day or is otherwise received timeiy by the board of elections

the voter signed or marked the ballot affirmation envelope at a place on the envelope
other than the designated signature ljne

a voter used a combination of ink {of any color) or pencil to complete the ballot
envelope ’

papers found in the baliot envelope with the ballot are materials from the board of
elections, such as instructions or an application sent by the board of elections

an extrinsic mark or tear on the ballot envelope appears to be there as a result of the
ordinary course of mailing or transmittal

the ballot envelope is -partially unsealed but there is no ability to access the ballot

3. When the board of elections invalidates a ballot affirmation envelope, and the defect is not
curable:

d.

b.

’

the ballot envelope shall be set aside for the post-election review

the board shall notify the voter by mail, sent within three business days of such
rejection, and by either electronic mail or telephone, if such information is available to
the board in the voter's registration information, and notify the voter of other options
for voting, and, if time permits, provide the voter with a new ballot.
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4. If a ballot is returned by a voter with both outer and inner envelopes unsealed, the board shall
notify the voter by mail, sent within three business days of such rejection, and by either
electronic mail or telephone, if such information is available to the board in the voter's
registration information, and notify the voter of other options for voting, and, if time permits,
provide the voter with a new ballot.

Notifying voter of curable defect

1. If ballot envelope found to have curable defect, the board shall indicate the issue that must be
cured on the ballot envelope in red ink.

a. Within one day of such determination, send to the voter's address indicated in the
registration records and, if different, the mailing address indicated on the ballot
application, a notice explaining the reason for such rejection and the procedure to cure
the rejection. The board shall include a cure affirmation vvith the notice to the voter.
The affirmation shall be in a form prescribed by the state board of elections.

i. The board shall also contact the voter hv either electronic mail or telephone, if
such information is available to the beard in the voter's registration information,
in order to notify the voter of the deficiency and the opportunity and the
process to cure the deficiency.

Voter process for curing defects

1. Thevoter may cure any identified curable defects by filing a duly signed affirmation with the
board no later than seven husiness days after the board's mailing of such curable rejection
notice or the day beforz the election, whichever is later.

a. Ifthe board determines that such affirmation addresses the curable defect, the rejected
ballot shall be reinstated and prepared for canvassing.

b. If the board of elections is split as to the sufficiency of the cure affirmation, such
envelope shall be prepared for canvassing.

c. If the ballot envelope contains one or more curable defects that have not been timely
cured, the ballot envelope shall be set aside for the post-election review.
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Scanning of Ballots Prior to Election Day

General considerations for scanning ballots

Although the processing of returned absentee ballots is a continual process, the scanning of processed
ballots is not. The law requires that, prior to Election Day, scanning of ballots that have been examined
and prepared occurs at two specific times. The times at and manner in which ballots shall be scanned
-are described below.

When to scan ballots

1. The Day Before the First Day of Early Voting

a. The day before the first day of early voting, the central board of canvassers shall scan all
_valid ballots previously reviewed and prepared.

2. After the Close of the Polls on the Last Day of Early Voting
a. After the close of the polls on the last day of eariy voting, the central board of

canvassers shall scan all valid ballots received and prepared pursuant to this section,
and not previously scanned on the day hefore the first day of early voting

Manner in which to scan ballots

1. The central board of canvassers-shall scan all valid ballots previously reviewed and prepared as
nearly as practicable in the faliowing manner:

a. Such ballots may be separated into sections before being placed in the counting
machine and scanned.

b. Upon completion of the scanning of such valid ballots, the scanners used for such
purpose shall be secured, and no tabulation of the results shall occur until one hour

before the close of the polls on election day.

c. All portable memory devices containing such scanning data shall be secured in the same
manner as portable memory devices used during early voting or on election day.

d. Any ballots scanned during this period shall be secured in the same manner as voted
ballots cast during early voting or on election day.

e. Any valid ballots that cannot be cast on a scanner shall be held inviolate and
unexamined and shall be duly secured until after the close of polls on election day when

10
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such ballots shall be examined and manually canvassed.

f. Boards have the option of using the same or different scanners for the two instances of
pre-Election Day scanning.

g. In'casting and canvassing such ballots, the board shall take all measures necessary to
ensure the privacy of voters.

Tabulating Unofficial Results for Election Night

The board of elections may begin to obtain tabulated results for all ballots previously scanned no earlier
than one hour before the scheduled close of polls on election day.

No unofficial tabulations of election results shall be publicly announced or released in any manner until
after the close of polis on election day at which time such tabulations shall be added into the election
night vote totals provided to the State Board.

Audit of Scanners Used in Canvassing Early-Processed Absentees

Within three days of any election, the board of electiciis or a bipartisan committee appointed by such
board shall audit the scanners used for early-processed absentees by auditing the ballots from three
percent of election districts that were tabulated by such scanners within the jurisdiction of such beard
by that time. This audit should be conducted in the same manner as the traditional post-election audit
of scanners used to centrally count absentee ballots pursuant to §6210.18.

To the extent additional ballots are tabulated through scanners after the initial audit, three percent of
election districts shall thereafter%e audited as tq the additional ballots tabulated. The certification of
the canvass shall not await th2"completion of such additional audit; provided, however, if upon the
completion of such additional audit the criteria are met for the results of the audit to replace the
canvass then the board of canvassers shall forthwith reconvene and adjust the canvass as required.

New Data Match Timeline

Pursuant to §6211.6, county boards are required to provide information to the State Board with regard
to in-person voter history during the early voting period and on election day, absentee requests/returns
and affidavit ballots. The State Board then aggregates this information, searches for potential matches
between counties and provides information on those matches to the counties involved.

Although the deadlines for each type on information differ, the information overall was due to the State
Board not later than 7 days after a primary election and 10 days after a general. During the 2021
election cycle, the Governor issued an Executive Order which reduced that timeframe to 48 hours after
the election.

11
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As a result of some of the changes contained in the new law, the State Board will be revising its
regulations to call for this information to be provided not later than three days after an election,
regardless of election type. The State Board will then strive to provide the processed information back
to counties by the following day, in advance of the required timeframe for canvassing affidavit ballots.

Canvass of Affidavit Ballots

Within four business days of the election, the board of elections shall review all affidavit ballots cast in

the election.

1. If the central board of canvassers determines that a person was entitled to vote at such election
it shall cast and canvass such affidavit ballot in the following manner:

(i) If the board of elections receives one or more timely absentee ballots from a voter
who also cast an affidavit ballot at a poll site, the last such timely absentee ballot
received shall be canvassed and the affidavit ballot sfiall be set aside unopened.

(ii) If a voter was issued an absentee ballot and veotes in person via an affidavit ballot
and the board does not receive such absentee ballot, the affidavit ballot shall be
canvassed if the voter is otherwise quaiified to vote in such election.

: (iii) Affidavit ballots are valid when cast at a polling site permitted by law by qualified
voters:

who moved within the state after registering

who are in4dhactive status

whosz registration was incorrectly transferred to another address even though
they did not move

whose registration poll records were missing on the day of such election

who have not had their identity previously verified

vi.

vii.

whose registration poll records did not show them to be enrolled in the party in
which they are enrolled '

who are incorrectly identified as having already voted.

(iv) Affidavit ballots are valid to the extent that ministerial error by the board of
elections or any of its employees caused such ballot envelope not to be valid on its

face.
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If the central board of canvassers determines that a person was entitled to vote at such election,
the board shall cast and canvass such affidavit ballot if such board finds that the voter appeared
at the correct polling place, regardless of the fact that the voter may have appeared in the
incorrect election district and regardless of whether the voter's name was in the registration poll
record.

if the central board of canvassers finds that a voter submitted a voter registration application
through the electronic voter registration transmittal system pursuant to title eight of article five
of this chapter and signed the affidavit ballot, the board shall cast and canvass such affidavit
ballot if the voter is otherwise qualified to vote in such election.

If the central board of canvassers determines that a person was entitled to vote at such election,
the board shall cast and canvass such affidavit ballot if such board finds that the voter
substantially complied with the requirements of this chapter. For purposes of this paragraph,
"substantially complied" shall mean the board can determine the voter's eligibility based on the
statement of the affiant or records of the board.

If the central board of canvassers finds that the statewide voter registration list supplies
sufficient information to identify a voter, failure by the voter to include on the affidavit ballot
envelope the address where such voter was previouisly registered shall not be a fatal defect and
the board shall cast and canvass such affidavit baliot.

if the central board of canvassers finds that the voter registered or pre-registered to vote for the
first time pursuant to title nine of article five of this chapter at least twenty-five days before a
primary, appeared at such primary ¢lection, and indicated on the affidavit ballot envelope the
intent to enroll in such party, the affidavit ballot shall be cast and canvassed if the voter is
otherwise qualified to vote in'such election.

When the central boasci of canvassers determines that an affidavit ballot is invalid due to a

missing signature on the affidavit ballot envelope, or because the signature on the affidavit

ballot envelope does not correspond to the registration signature, such ballots shall be set aside
and subject to the cure procedure as earlier described. The voter may cure any identified

curable defects by filing a duly signed affirmation with the board no later than seven business

days after the board's mailing of such curable rejection notice. Those affidavit ballots which

have been set aside for this reason shall be canvassed upon receipt of a timely completed cure

affirmation from the voter.

The board of elections shall enter information into its voter registration system to be
transmitted to the statewide ballot tracking system to allow a voter who cast a ballot in an
affidavit envelope to determine if the vote was counted.

13

44 of 61



(FILED: sAaAanounmnmLEBERxoinﬁsﬁznznsenunmﬁm INNBEXNNO.906220123
NYSCEF DOC. NO. 1@ RECEIVED NYSCEF: 10/R8/2022

Post-Election Review of Set Aside Ballots

Within four business days of the election, the board of elections shall designate itself or such of its
employees to act as a central board of canvassers and meet to review absentee, military and special
ballots determined to be invalid upon their initial examination, ballot envelopes that were returned to
the board as undeliverable, and ballot envelopes containing one or more curable defects that have not

been timely cured.

At least five days prior to the time fixed for such meeting, the board shall send notice by first class mail
to each candidate, political party, and independent body entitled to have had watchers present at the
polls in any election district in the board's jurisdiction. Such notice shall state the time and place fixed by
the board for such post-election review. Alternatively, this date can be included on the candidate notice
sent by the board which contains the dates and times of other pre and post election activities they are
entitled to participate in and/or observe.

Each such candidate, political party, and independent body shall be entitled to appoint such number of
watchers to attend upon each central board of canvassers as the candidate, political party, or
independent body was entitled to appoint at the election in any electicii district for which the central
board of canvassers is designated to act.

Upon assembling at the time and place fixed for such meeting; each central board of canvassers shall
then review the ballot as described above.

Each such candidate, political party, and independent body shall be entitled to object to the board of
elections' determination that an absentee or affidsvit ballot is invalid. Such ballots shall not be counted
absent an order of the court. In no event may a court order a ballot that has been counted to be
uncounted.

Canvassing of Ballots Aftz« Election Day

As stated previously, the board of canvassers shall process absentee ballots received on or after Election
Day within one day. Such board shall then canvass the following categories of ballots:

- all valid ballots received and prepared, and not previously scanned on the day before the first
day of early voting or scanned after the close of the polls on the last day of early voting.

- - -———--- -——=—gl|l-absentee-ballots-that were deemed-valid-but-were-unable-to-be-scanned-previously (Military,— - -—-
Overseas, Accessible, etc.).

- all absentee ballots that were determined to have a curable defect and for which a timely and
complete cure affirmation was returned by the voter on or after election day.

- all affidavit ballots that were determined to have a curable defect and for which a timely and
complete cure affirmation was returned by the voter.
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For the purposes of the candidate notice sent by the board which contains the dates and times of
various pre and post election activities for which they are entitled to participate in and/or observe, the
post-election canvassing activities may either be considered a continuation of canvassing which has
taken place prior to Election Day, or may be considered a separate event with its own specific date and
time. Either way, it should be made clear when any post election canvassing of absentee ballots is to

begin.

Certification of Results

Upon completing the casting and canvassing of any remaining valid ballots as hereinabove provided for
any election district, the central board of canvassers shall thereupon, as nearly as practicable in the
manner provided in this article for absentee, military and special ballots, verify the number of ballots so
cast, tally the votes so cast, add such tally to the previous tally of all votes cast in such election district,

and record the result.

The record of the vote counted by each scanner and manually for eachcandidate and for and against
each ballot proposal, printed by election district, shall be preserved in the same manner and for the
same period as the returns of canvass for the election.

The certification of the board of canvassers must be transmitted to the State Board no later than
twenty-five days following a general or special election,

Conducting Post-Election Audits

The process and timeline for conducting the 3% audit of the precinct scanners used during early voting
and on Election Day, as described in §5210.18, remains unchanged. For scanners used to centrally count
absentee ballots after Election Day, a separate audit of 3% of the election districts scanned on such

equipment shall also be condugtad.

As was stated previously, the certification of the canvass shall not await the completion of such
additional audit; provided, however, if upon the completion of such additional audit the criteria are met
for the results of the audit to replace the canvass then the board of canvassers shall forthwith
reconvene and adjust the canvass as required.
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&, State of New York
) County of Broome Government Offices

Broome County Board of Elections
Daniel D. Reynolds, Commissioner Mark E. Smith, Commissioner
Christina M. Dutko, Deputy Commissioner Joseph ]. Bertoni, Deputy Commissioner

September 19, 2022

Notice to Candidates and Party Chairs

This correspondence will serve to advise you that you or your representative may attend any or all of the
Board of Elections activities described below.

Ti D f Board Activiti
1. Public Inspection and Pre-Election Testing of Machines: 9:00 a.m. - Wednesday, October 19t
2. Inspection of Sample Ballots: 2:00 p.m. - Friday, September 23

3. Post-Election Audit for Election Day and Early Voting:
a. Random drawing of voting machines: 10:00 a.m. - Thursday, November 10t

b, Starttime for audit of ballots: 1:00 p.m. - Thursday. November 10t

4. Audit of scanner used to count Absentee Ballots prior to Election Day: 2:00 p.m. - Thursday,
November 10t .

5. Recanvass: 9:00 a.m.- Wednesday, Noveraber 9t

6. Rolling Canvass of Absentee, Special and Military Ballots: Begin Tuesday, September 27t and
every Tuesday and Friday thereafter thirough Tuesday, November 22nd

a. Scanning of Canvassed Baliots Prior to Election Day: 10:00 a.m. - Friday, October 28t and
1:00 p.m. Monday, Novemiber 7t

b. Scanning of Canvassed Ballots Post Election Day: 1:00 p.m. - Tuesday, November 15t

7. Review Invalid Absentee, Military, Special, Undeliverable and Defects Not Cured Timely:
10:00 a.m. - Tuesday, November 15%

8. Canvass of Affidavit Ballots: 10:00 a.m. — Tuesday, November 15%

NYS Election Law §§7-128(3), 7-207 & NYCRR §6210.2(d)(e)

You will have an opportunity to inspect voting machines and ballot marking devices to be used in the
upcoming Primary Election and view the conduct of the logic and accuracy testing required to be
performed on such voting machines and systems.

The inspection and pre-election testing will take place on Wednesday, October 19* beginning at 9:00
a.m. and will take place at 1 N Floral Ave, Binghamton, NY 13905 where the county test decks will be
run, and machines may be viewed.

2. Inspection of Sample Ballots:

Broome County Office Building - 60 Hawley Street - P.O. Box 1766 - Binghamton, New York 13902
Phone: (607) 778-2172 + Fax (607) 778-2174 - www.BroomeVotes.com

48 of 61



(FILED: SARANUGEOUNUNTELEREREKO0ID70302020560034RMPM INNBEXNNO.908220123
NYSCE_F DOC. NO. 1@ RECEIVED NYSCEF: 10/028/2022

NYS Election Law §7-128(2)
You will have an opportunity to inspect the ballots to be used in the Primary Election.

This ballot inspection will occur on Friday, September 234 beginning at 2:00 p.m. and will take place
at 60 Hawley St, 2nd Floor, Binghamton, NY 13901 where the ballots may be viewed.

3. Post-Election Audit for Election Day and Early Voting:
NYS Election Law §9-211 & NYCRR §6210.18

The post-election audit of randomly selected voting machines will begin on Thursday, November 10t
at 1:00 p.m. and will take place at 60 Hawley St, 274 Floor, Binghamton, NY 13901 where the county
audit will occur.

The drawing which will randomly select the voting machines that must be audited will take place on
Thursday, November 10t at 10:00 a.m. and will occur at 60 Hawley St, 2rd Floor, Binghamton, NY
13901 where the county drawing will occur. The audit shall commence on the same day as the
random manual selection process.

4. Audito nneru 0 nt A Ballots prior to Election Day:

NYS Election Law §9-211(2)

The scanner(s) will be audited from three percent of Election Districts within three days after any
Election Day (Early Canvassed Ballots). This audit will take place on Thursday, November 10t
beginning at 2:00 p.m. and will occur at 60 Hawley St, 229 Floor, Binghamton, NY 13901,

5. canyass:
NYS Election Law §9-208

The recanvass of all voting machines will begin on Wednesday, November 9t beginning at 9:00 a.m.
and will take place at 60 Hawley St, 2n4 Floor, Binghamton, NY 13901 where the county recanvass
will occur. This recanvass of these ballots will continue daily between the hours 0of 9:00 a.m. and 4:00
p.m., until all voting machines have been recanvassed.

6. Rolling Canv. f Absentce, Special and Military Ballots:
NYS Election Law §9-202(1)(2)

The rolling canvass of absentee, special and military ballots will begin within 4 days of receipt. The
canvass starting date is on Tuesday, September 27t and will take place at 60 Hawley St, 27¢ Floor,
Binghamton, NY 13901. The canvass of these ballots will continue on every Tuesday and Friday
thereafter. The canvass will be conducted between the hours of 10:00 a.m. and 4:00 p.m., until all
ballots have been canvassed.

On or after Election Day, the canvass will be conducted within one day of receipt. The canvass shall
T T T 7T T gndmo later thian Tuesday, November22nd-at4:00 pm-and will-take place-at-60-Hawley-St, 20d-Fleor; - --— ————
Binghamton, NY 13901.

a. Scanning of Canyvassed Ballots Prior to Election
.NYS EIectlon Law §9 209[6)[b)(c)

Ballots canvassed durlng this time perlod will be scanned on Frlday. October 28t beginning at
10:00 a.m. Absentee ballots received after this date will continue to be canvassed on Tuesday,
November 1st, Friday, November 4t and Monday, November 7%; those ballots will be scanned
after the close of polls on the last day of early voting will be scanned on Monday, November 7%
beginning at 1:00 p.m. at 60 Hawley St, 2" Floor, Binghamton, NY 13901.
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b. Scanning of Canvassed Ballots Post Election Day:
NYS Election Law §9-209(6)(b)(iii)

The scanning of ballots canvassed after Election Day will be at 10:00 a.m. on Tuesday. November
15t and will take place at 60 Hawley St, 27 Floor, Binghamton, NY 13901.

Review Invalid Absentee, Military, Special, Undeliverable and Defects Not Cured Timely:
NYS Election Law §9-209(8)(a)

Within four business days after Election Day, the county will review the Absentee, Military and
Special Ballots found to be invalid, undeliverable or containing defects that have not been timely

cured. This review will take place on Tuesday, November 15t beginning at 10:00 a.m. and will occur
at 60 Hawley St, 2nd Floor, Binghamton, NY 13901.

Canvass and Casting of Affidavits:
NYS Election Law §9-209(7)(a)
The county will canvass the Affidavits four business days after Election Day. This canvass will take

place on Tuesday, November 15% beginning at 10:00 a.m. and will occur at 60 Hawley St, 2" Floor,
Binghamton, NY 13901.

Manual Recount:
NYS Election Law §9-208(4)

Following the completion of the canvass of all ballots, the Board of Elections will conduct a full
manual recount of all ballots for a particular contast if the margin of victory is twenty votes or less or
0.5% or less. You will receive notice by mail cf ttie date, time and processes for the manual recount
should the office you are running for fall inte this category.

Statutory Language on Events for Primary, General and Special Elections

1.

2

3.

Public Inspection and Pre-Election Testing of Machines:

EL §7-128(3) The candidates or their designated representatives may appear at the time and place
specified in such notice to view the conduct of the logic and accuracy testing required to be
performed on such voting machines or systems, provided however, that the time so specified shall be
not less than 20 days prior to the date of the election.

NYCRR §6210.2(d)(e) Pre-Election testing needs to be completed at least 2 days prior to Early
Voting. * This can be done same day as Public Inspection.

Inspection of Sample Ballots: . e

EL §7-128(2) The candidates or their designated representatives may appear at the time and place
specified in such notice to inspect such ballots, provided, however, that the time so specified shall be
no later than 46 days before the election at which the ballots will be used.

Post-Election Audit for Election Day and Early Voting:

EL §9-211 and NYCRR §6210.18 (1) For time and place for random selection of voting machines and
3% audit for Election Day (The audit shall commence on the same day as the random, manual
selection process). Random Selection and Audit must occur within 15 days after each General or
Special Election, within 13 days after each Primary Election, and within 7 days after each Village
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Election conducted by the CBOE. This should include optical scanners at polls during Early Voting, OP
scans for ED, and 3% EDs centrally scanned ballots.

canners Used to Count Absen Ballots Prior to Election D Audit):

EL §9-211(2) The scanner(s) will be audited from 3% of EDs within 3 days after ANY Election Day
(Early Canvassed Ballots).

Recanvass:

EL §9-208 Recanvass must occur within 15 days after each General or Special Election, within 20
days after each Primary Election, and within 7 days after each Village Election.

Rolling Canvass of Absentee, Special and Military Ballots:

EL §9-209(1)(2) Canvass of Absentee, Special and Military ballots to occur within 4 days of receipt
before election, then within 1 day of receipt on or after election day. The canvass of these ballots will
continue every Tuesday and Friday prior to Election Day and daily thereafter. EL §9-209(2) The
canvass shall end no more than 14 days after a General or Special Election and no more than 8 days
after a Primary Election.

*Please note: EL §9-209 (5) states that “Nothing in this sectior [§9-209] prohibits a representative of a
candidate, political party, or independent body entitled to have watchers present at the polls in any
election district in the board'’s jurisdiction from observing, without objection, the review of ballot
envelopes required by subdivisions two, three and foui-of this section.” All ballot envelopes deemed valid
shall be opened, ballots withdrawn and placed face down without review and deposited into a secure
ballot box or envelope until the scheduled time for the scanning of said ballots.

a. ing of Canvassed Ballots Prior to Election Day:
EL §9-209(6)(b) Scanned 1 day hefore early voting and again EL §9-209(6)(c) after close of polls
on the last day of early voting.

b. Scanning of Canvassed Ballots Post Election Day:
EL §9—209 (6)(b)(ii¥ Remaining ballots scanned after polls close on election day

view Invali n ili i liverable fi red Ti
EL §9-209(8)(a) Within 4 business days after the election, review of Absentee, Military and Special

Ballots found to be invalid, undeliverable or with defects that have not been timely cured. This notice
needs to be sent at least five days prior to canvass.

n fA
EL §9-209(7)(a) Canvass Affidavits within 4 business days after any election.
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2022 Notice of Filing of a Political Document
Pursuant to §6-144 of the New York State Election Law, NOTICE IS HEREBY given that a petition/caucus nomination/nomination
or substitution has been filed in the office of the Chautauqua County Board of Elections for the 2022 election cycle, designating you
as a candidate of the party marked below:

DEMOCRATIC REPUBLICAN CONSERVATIVE WORKING FAMILIES OTHER

Pursuant to New York State Election Law:
Your name WILL appear on the ballot as filings received at the Board of Elections dictate.
Notify the Board of Elections immediately in writing if you desire to have your name appear differently on the ballot,
. A sample ballot for you to proof will be sent ahead of Absentee Ballots being mailed.
If you are NOT an enrolled member of the above marked party; a Certificate of Acceptance IS required.
If you are an enrolled member of the above marked party; a Certificate of Acceptance is NOT required
Acceptance and Declination Deadlines for 2022
DESIGNATING PETITIONS: Monday, April 11
INDEPENDENT PETITIONS: Friday, June 3
NOMINATION BY CAUCUS: Monday, August 1

Notice to Candidates
This correspondence will serve to advise you that you or your representative may attend any or all of the Board

of Elections activities described below.

Quick Guide to Time(s)/Date(s) of Board Activities:

Activity Primary Date General Date
1. Public Inspection and Pre-Election Testing of Machines (9AM): . Thursday, May 5 Thursday, September 15
2. Inspection of Sample Ballots (9AM): . . Thursday, May 5 Thursday, September 15
3. Post-Election Audit for Election Day and Early Voting (9AM) Wednesday, June29  Wednesday, November 9
3a, Scanners Used to Count Absentee Ballots Prior to Election Day (Audit) (9AM): : ' Thursday, June 30 Thursday, November 10
4. Recanvass (9AM): Wednesday, June29  Wednesday, November 9
5. Rolling Canvass of Absentee, Special and Military Ballots (8:30AM to 4:30PM): Monday, May 16 Monday, September 26
5a, Scanning of Canvassed Ballots Prior to Election Day (11AM): Friday, June 17 Friday, October 28
5b. Scanning of Canvassed Ballots Post Election Day (11AM): Tuesday, July 5 Monday, November 21
6. Review Invalid Absentee, Military, Special, Undeliverable and Defects Noi:Cured Timely (8:30 AM): Tuesday, July 5 Monday, November 14
7. Canvass of Affidavits (8:30AM): Tuesday, July 5 Monday, November 14

1. Public Inspection and Pre-Election Testing of Machines:
NYS Election Law §§7-128(3), 7-207 & NYCRR §6210.2(d)(e)
You will have an opportunity to inspect voting machines and ballot marking devices to be used in the
upcoming Primary and General Elections and view the conduct of the logic and accuracy testing required to
be perfarmed on such voting machines and systems.
The inspection and pre-election testing will take place on Thursday, May 5 (Primary) and Thursday,
September 15 (General) at 9AM and will take place at 7 N. Erie St. Mayville, NY 14757 where the county
test decks will be run and machines may be viewed. Pre-election testing will continue daily, between the
hours of 8:30AM and 4:30PM, until all pre-election testing has been completed.

2. Inspection of Sample Ballots:

T TTUNYS Election Law §7-128(2)—— <1 - - T —

You will have an opportunity to inspect the ballots to be used in the anary and General Elect1ons
This ballot inspection will occur on Thursday, May 5 (Primary) and Thursday, September 15 (General) at
9AM and will take place at 7 N. Erie St. Mayville, NY 14757 where the ballots may be viewed.

3. Post-Election Audit for Election Day and Early Voting:
NYS Election Law §9-211 & NYCRR §6210.18
The drawing which will randomly select the voting machines that must be audited will take place on
Wednesday, June 29 (Primary) and Wednesday, November 9 (General) at 9AM and will occur at 7 N. Erie
St. Mayville, NY 14757 where the county drawing will occur. The audit shall commence following the
random manual selection process. This audit will continue daily, with up to 3 teams conducting the audit,
between the hours of 8:30AM and 4:30PM, until all selected voting machines have been audited.
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a. Scanners Used to Count Absentee Ballots Prior to Election Day (Audit):
NYS Election Law §9-211(2)
The scanner(s) will be audited from three percent of Election Districts within three days after any
Election Day (Early Canvassed Ballots). This audit will take place on Thursday, June 30 (Primary) and
Thursday, November 10 (General) at $AM and will occur at 7 N, Erie St. Mayville, NY 14757.
4. Recanvass:
NYS Election Law §9-208 _
The recanvass of all voting machines will begin on Wednesday, June 29 (Primary) and Wednesday,
November 9 (General) at 9AM and will take place at 7 N. Erie St. Mayville, NY 14757 where the county
recanvass will occur, This recanvass of these ballots will continue daily, with 3 or more teams conducting
the recanvass, between the hours of 8:30AM and 4:30PM, until all voting machines have been recanvassed.
5. Rolling Canvass of Absentee, Special and Military Ballots:
NYS Election Law §9-209(1)(2)
The rolling canvass of absenteg, special and military ballots will begin within 4 days of receipt. The canvass
starting date is on Monday, May 16 (Primary) and Monday, September 26 (General) and will take place at 7
N. Erie St. Mayville, NY 14757. The canvass of these ballots will continue daily (ballots received after 3PM
will be canvased the following day). There will be 1 team conducting the canvass, between the hours of
8:30AM and 4:30PM, until all ballots have been canvassed.
On or after Election Day, the canvass will be conducted within one day of receipt. The canvass shall end no
later than Tuesday, July 5 (Primary) and Monday, November 21 (General) at 4:30PM and will take place at
7 N. Erie St. Mayville, NY 14757. .
a. Scanning of Canvassed Ballots Prior to Electlon Dav
NYS Election Law §9-209(6)(b)(c)
Ballots canvassed during this time period will be scannied on Friday, June 17 (Primary) and Friday,
October 28 (General) at 11AM. Absentee ballots received after this date will continue to be canvassed
daily. Those ballots will be scanned after the close of polls on the last day of early voting and will be
scanned on Monday, June 27 (Primary) and Monday, November 7 (General) at 11AM.
b. Scanning of Canvassed Ballots Post Election Day:
NYS Election Law §9—209(6)(b) (iii)
The scanning of ballots canvassed after Election Day will continue Tuesday, July 5 (Prlmary) and
Monday, November 21 (General) and will take place at 7 N. Erie St. Mayville, NY 14757.
6. Review Invalid Absentee, Military, Special, Undeliverable and Defects Not Cured Timely:
NYS Election Law §9-209(8)(a)
Within four business days after Election Day, the county will review the Absentee, Military and Special
Ballots found to be invalid, undeliverable or containing defects that have not been timely cured. This review
will take place on Tuesday, July 5 (Primary) and Monday, November 14 (General) at 8:30AM and will
occur at 7 N. Erie St. Mayville, NY 14757.
7. Canvass and Casting of Affidavits:
NYS Election Law §9-209(7)(a)
The county will canvass the Affidavits four business days after Election Day. This canvass W1ll take place —
on Tuesday, July S (Primary) and Monday, November 14 (General) at 8:30AM and will occur at 7 N. Erie
St. Mayville, NY 14757.
8. Manual Recount:’ '
NYS Election Law §9-208(4)
Following the completion of the canvass of all ballots, the Board of Elections will conduct a full manual
recount of all ballots for a particular contest if the margin of victory is twenty votes or less or 0.5% or less.
You will receive notice by phone of the date, time and processes for the manual recount should the office
you are running for falls into this category. .

Yo fu e et ’
-..,.:.i,,.: AL LN R PRSI
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St Lawrence County - .

DOF EEECH@NS -

£ endtng T TB0.3E Highway 310 _— o
g Canton, New York 13617- 1169 : !
TeleprnQ .3r5-3:7,§2'20‘2‘ Fax: 315-386-2737 :

ThomasA\ N!__,JS‘ i

Republican CEmlmss sion Ecmoc;anc C-ommwéxoncr

% -Gﬂrdon]: Ward

Dcputy €ommissioner

«CANDTBATE)'-" -
« RES ADDRESS» _

Dear « CANDIDATE»,

This correspondence will serve to advise you that you or your representative inay attend any or all of the Board of Elections
activities described below.

Time(s)/Date(s) of Board Activities:

1. Public Inspection and Pre-Election Testing of Machines: Qricber 17, 2022; 8:00AM

2. Inspection of Sample Ballots: October 17, 2022; 10:GGAM

3. Post-EIect.i'on Audit for Election Day and Early Voting: starting November 10, 2022; 8:00AM
a. Scann;sers Used to Count Absentee Ballots Prior to Election Day (Audit): November 10, 2022
4, Recanvass: Starting November 18, 8:00AM.
5. Rolling Canvass of AbSentee,-Special and Military Ballots: September 29t to November 15t
a. Scanning of Canvassed Ballots Prior to Election Day: October 28t and November 7t
—"- ~ - -~ p. ~Scanning-of Canvassed-Ballots-Post-Election Day: November-15% . .. __. - ; — .
6. Review Invalid Absentee, Military, Special, Undeliverable and Defects Not Cured Timely: November 15t
7. Canvass of Affidavits: November 15t
1. Public Inspection and Pre-Election Testing of Machines:
NYS Election Law §§7-128(3), 7-207 & NYCRR §6210.2(d)(e)

You will have an opportunity to inspect voting machines and ballot marking devices to be used in the upcoming Primary
Election and view the conduct of the logic and accuracy testing required to be performed on such voting machines and

systems,
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The inspection and pre-election testing will take place on October 17, 2022 and will take place at 5 Judson Street, Canton,
NY 13617 where the county test decks will be run and machines may be viewed. Pre-election testing will continue daily,
between the hours of 8 AM and 4 PM, until all pre-election testing has been completed.

2. Inspection of Sample Ballots:
NYS Election Law §7-128(2)
You will have an opportunity to inspect the ballots to be used in the General Election.

This ballot inspection will occur on October 17, 2022 and will take place at 5 Judson Street, Canton NY 13617 where the
ballots may be viewed.

3. Post-Election Audit for Election Day and Early Voting:
NYS Election Law §9-211 & NYCRR §6210.18
The post-election audit of randomly selected voting machines will begin on November 10, 2022; 8:00AM and will take place
at 5 Judson Street, Canton, NY 13617 where the county audit will occur. This audit will continue daily, with three teams
conducting the audit, between the hours of 8:00 AM and 4:00 PM, until all selected voting machines have been audited.

The drawing which will randomly select the voting machines that must be audited will take place on November 10t at
8:00AM and will occur at 5 Judson Street, Canton, NY 13617 where the county drawing will occur. The audit shall
commence on the same day as the random manual selection process.

a. Scanners Used to Count Absentee Ballots Prior to Election Dav{Audit):
NYS Election Law §9-211(2)
The scanner(s) will be audited from three percent of Election Districts within three days after any Election Day (Early
Canvassed Ballots). This audit will take place on November 10, 2022 at 8:00AM and will occur at 5 Judson Street,
Canton, NY 13617.

4. Recanvass:
NYS Election Law §9-208
The recanvass of all voting machines wi!l begin on November 10, 2022 at 8:00AM and will take place at 5 Judson Street,
Canton, NY 13617 where the county recanvass will occur. This recanvass of these ballots will continue daily, with four teams
conducting the recanvass, betwéan the hours of 8:00 AM and 4:00 PM, until all voting machines have been recanvassed.

5. Rolling Canvass of Absentee, Special and Military Ballots:
NYS Election Law §9-209(1)(2)
The rolling canvass of absentee, special and military ballots will begin within 4 days of receipt. The canvass starting date is
on September 29, 2022 and will take place at 80 State Highway 310, Canton, NY 13617. The canvass of these ballots will
- 7 - continue Tuesdays/Thursdays. There will-be-1=2-teams-conducting the canvass, between-the hours-ef-8-AM-and-4-PM, until - -
all ballots have been canvassed.

On or after Election Day, the canvass will be conducted within one day of receipt. The canvass shall end no later than
November 15t at 4PM and will take place at 80 State Highway 310, Canton, NY 13617.

a. Scanning of Canvassed Ballots Prior to Election Day:
NYS Election Law §9-209(6}(b)(c)
Ballots canvassed during this time period will be scanned on October 28, 2022 at 9:00AM. Absentee ballots received
. after this date will continue to be canvassed daily and those ballots will be scanned after the close of polls on the last
day of early voting will be scanned on Monday, November 7, 2022; 10:00AM.

b. Scanning of Canvassed Ballots Post Election Day:
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NYS Election Law §9-209(6)(b){jii)
The scanning of ballots canvassed after Election Day will continue November 15, 2022 and will take place at 80 State
Highway 310, Canton, NY 13617.

Review Invalid Absentee, Military, Special, Undeliverable and Defects Not Cured Timely:

NYS Election Law §9-209(8)(a)

Within four business days after Election Day, the county will review the Absentee, Military and Special Ballots found to be
invalid, undeliverable or containing defects that have not been timely cured. This review will take place on November 15,
2022 at 9:00AM and will occur at 80 State Highway 310, Canton, NY 13617.

Canvass and Casting of Affidavits:

NYS Election Law §9-209(7)(a) .

The county will canvass the Affidavits four business days after Election Day. This canvass will take place on November 15,
2022 at 8:00AM and will occur at 80 State Highway 310, Canton, NY 13617.

Manual Recount:

NYS Election Law §9-208(4)

Following the completion of the canvass of all ballots, the Board of Elections will conduct a full manual recount of all ballots
for a particular contest if the margin of victory is twenty votes or less or 0.5% or less. You Will receive notice by mail of the
date, time and processes for the manual recount should the office you are runging for fall into this category.

Statutory Language on Events for Primary, General and Speciai Elections

3.

Public Inspection and Pre-Election Testing of Machines:

EL §7-128(3) The candidates or their designated representatives may appear at the time and place specified in such notice
to view the conduct of the logic and accuracy testing required to be performed on such voting machines or systems,
provided however, that the time so specified shali-be not less than 20 days prior to the date of the election.

NYCRR §6210.2(d){e) Pre-Election testing needs to be completed at least 2 days prior to Early Voting. * This can be done
same day as Public Inspection.

Inspection of Sample Ballots:
EL §7-128(2) The candidates or their designated representatives may appear at the time and place specified in such notice
to inspect such ballots, provided, however, that the time so specified shall be no later than 46 days before the election at

which the ballots will be used.

Post-Election Audit for Election Day and Early Voting:

"EL §9-211 and NYCRR §6210.18(l) For fime and place for random selectionof voting machines and 3% audit-for Election Day
(The audit shall commence on the same day as the random, manual selection process). Random Selection and Audit must
occur within 15 days after each General or Special Election, within 13 days after each Primary Election, and within 7 days
after each Village Election conducted by the CBOE. This should include: optical scanners at polls during Early Voting, OP
scans for ED, and 3% EDs centrally scanned ballots.

a. Scanners Used to Count Absentee Ballots Prior to Election Day (Audit):
EL §9-211(2) The scanner(s) will be audited from 3% of EDs within 3 days after ANY Election Day (Early Canvassed

Ballots).

Recanvass:
EL §9-208 Recanvass must occur within 15 days after each General or Special Election, within 20 days after each Primary

Election, and within 7 days after each Village Election.
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5. Rolling Canvass of Absentee, Special and Military Ballots:
EL §9-209(1)(2) Canvass of Absentee, Special and Military ballots to occur within 4 days of receipt before election, then
- within 1 day of receipt on or after election day. The canvass of these ballots will continue Tuesdays and Thursdays. EL §9-
209(2) The canvass shall end no more than 14 days after a General or Special Election and no more than 8 days after a

Primary Election.

a. Scanning of Canvassed Ballots Prior to Election Day
EL §9-209(6)(b) Scanned 1 day before early voting and again EL §9-209(6)(c) after close of polls on the last day of early
voting.

b. Scanning of Canvassed Ballots Post Election Day
EL §9-209(6)(b)(iii) Remaining ballots scanned after polls close on election day

6. Review Invalid Absentee, Military, Special, Undeliverable and Defects Not Cured Timely:
EL §9-209(8)(a) Within 4 business days after the election, review of Absentee, Military and Special Ballots found to be
invalid, undeliverable or with defects that have not been timely cured. This notice needs to be sent at least five days prior

to canvass.

7. Canvass of Affidavits: )
EL §3-209(7)(a) Canvass Affidavits within 4 business days after any election.

if you have any questions or concerns about all the above infarmation please contact our office, 315-379-2202.

St. Lawrence County
Board of Elections
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EXHIBIT “G”
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NEW YORK STATE SUPREME COURT
SARATOGA COUNTY o o =
et ap 3 = LA
T =
IN THE MATTER OF ----, G -7
Sue & =
RICH AMEDURE, ROBERT SMULLEN, WILLIAM 2o o M
FITZPATRICK, NICK LANGWORTHY, THE NEW o = O
YORK STATE REPUBLICAN PARTY, GERARD D0E W
KASSAR, THE NEW YORK STATE < < <
CONSERVATIVE PARTY, CARL ZIELMAN, THE
SARATOGA COUNTY REPUBLICAN PARTY,
RALPH MOHR and ERIK HAIGHT,
Petitioners /Plaintiffs,
——--against
STATE OF NEW YORK, BOARD OF ELECTIONS Case No: 20222145
OF THE STATE OF NEW YORK, SENATE OF THE RJI No: 45-1-22-1029
STATE OF NEW YORK, MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE OF AFFIDAVIT OF KRISTEN
THE STATE OF NEW YORK, MINORITY LEADER ZEBROWSKI STAVISKY
OF THE SENATE OF THE STATE OF NEW. YORK, IN OPPOSITION
ASSEMBLY OF THE STATE OF NEW YORK,
MAJORITY LEADER OF THE ASSEMBLY OF THE
STATE OF NEW YORK, MINORITY LEADER OF
THE ASSEMBLY OF THE STATE'OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE STATE OF
NEW YORK,
Respondents / Defendants.

STATE OF NEW YORK )
) SS:
COUNTY OF ALBANY )

KRISTEN ZEBROWSKI STAVISKY, being duly sworn, does depose and say:

1. I am a Co-Executive Director of the New York State Board of Elections and

previously served as an Election Commissioner of the Rockland County Board of Elections. As
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such I am familiar with the facts and circumstances of this matter, and I make this affidavit on

personal knowledge. I am competent to testify to the truth of such matters if called to testify.

2. I respectfully submit this affidavit in opposition to this complaint and petition and

in furtherance of the Objections in Point of Law made in the Answer of Commissioners Kellner

and Spano.

Election is Underway

3. Local Boards of elections have already begun canvassing ballots under the
process prescribed by Election Law § 9-209 as amended by Chapter 763 of the Laws of 2021.
Notices have been sent to candidates and stakeholders (EXHIBIT “F” to the Affirmation of
Brian Quail dated October 5, 2022), and the process is anderway. More than 70,000 military
and overseas ballots have been sent and are beginning to be returned. (EXHIBIT “A” to the
Affirmation of Brian Quail dated October 5, 2022), As October 4, 2022, twenty-nine New York
county boards of elections report having sent out 165,257 absentee ballot, and 2,127 ballots have
been returned to those counties and either have been processed or will be processed imminently .
as required by Election Lav'v § 9-209. (EXHIBIT “G” to the Affirmation of Brian Quail dated

October 5, 2022),

4, Plaintiffs have known about the current law for canvassing since at least when it

became law on December 22, 2021, and yet did not serve this litigation until after tens of
thousands of absentee ballots had been issued for the 2022 General Election and after the
provisions were employed in the June and August primary elections and at several special

elections.

5. The result of the current canvassing provisions was a more orderly canvassing
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process for the primaries and special elections, timely election results, less post primary
litigation, a presumption in favor of enfranchisement of absentee ballot voters that is the virtually
similar to election day voters and no outstanding primary contests delaying the certification of

the November ballot. There have been no complaints about the absentee ballot process made to

the State Board.

Absentee Voting Process

6. Under New York law a voter can apply to vote by absentee ballot pursuant to
Election Law §§ 8-400 et seq (civilian voters); 10-100 et seq (military voters); 11-100 et seq
(various special voters). Generally, the process involves making an application to the
appropriate local board of elections either using a paper form, letter, or an on-line portal. The
board of elections then processes the application and, if found valid, issues the voter an absentee
ballot subject to relevant deadlinesv. The voter'is required to return the ballot to the board of
elections by election day or secure a postmark on or before election day with mail delivery
within seven days after the election (thirteen days for military voters). If the ballot is returned by
mail without a postmark the day after election day, it is deemed timely. And if the ballot is
received between the second and seventh day following the election, owing to an applicable
court order, the ballot is deemed timely returned if the voter files a cure affirmation attesting that
it was in fact timely-mailed.- New-York also-provides electronic transmittal of ballots to-voters -

with certain accessibility needs and to voters who reside overseas or are in the military services. .

All ballots are returned in paper form.

7. Generally when an absentee ballot is issued, the “package” has four components:

~ (i) Ballot -- the appropriate ballot for the voter; (i) Ballot Envelope -- into which the voter

3 of 15
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places the voted/marked ballot, and the voter signs the statement on this envelope attesting to the

voter’s eligibility; (iii) Return Mailing Envelope -- a preaddressed return mailing envelope into.

which the sealed ballot envelope is placed, and (iv) Outbound Mailing Envelope to Voter --

envelope addressed to the voter that contains the ballot, ballot envelope and the return mailing
envelope.

8. In 2021, New York amended its processing and canvassing procedures for ballots
that are not voted on election day scanners. A significant part of the motivation for this was to
ensure absentee ballot vote totals were included within election night results to the extent
possible. This ensures that voters regardless of the means of voting have their ballots treated
with equivalent importance and that individuals have a clearer picture of an election’s result

sooner.

Ballot Review

9. Under prior law, the canvass of absentee votes typically did not begin until a
week after the election was held.Under the new canvassing procedure, aBsentee ballot
envelopes must be examined within four days after the ballot is received. At that time there are
three possible dispositions of the ballot envelope. (i) The ballot envelope may be opened and the
ballot removed in a manner that preserves its secrecy and the ballot is then placed in a special

- container to be scanned at-a later time;- (ii) the-ballot envelope may-be found incurably invalid - . .

and laid aside unopened (albeit the voter, if identifiable, will be notified so they may vote in
another manner); (iii) the ballot envelope will be found to have a curable defect and a cure notice
will be sent to the voter, which if returned, will result in the later canvassing of the ballot.

10. The initial review of the ballot looks at whether the individual whose name is on
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the envelope is a registered voter, whether the ballot is timely received, and whether the
envelopes are sufficiently sealed. See Election Law § 9-209 (2) (). For this first initial review,
“such ballot shall be set aside unopened for review ... [post-election] with a relevant notation
indicated on the ballot envelope notwithsianding a split among the central board of canvassers
as to the invalidity of the ballot...” In other words, for this portion of the review, a single
commissioner can cause a ballot to be set aside for review after the election. Moreover, at the
post-election review “[e]ach such candidate, political party, and independent body éhall be
entitled to object to the board of elections’ det‘ermination that a ballot is invalid.”

11.  After the initial review of the ballot, the board of canvassers will perform a
signature match whereby the voter’s signature on file is cor;lpared to the signature on the
returned ballot envelope. At this stage and after “[i]f the central board of canvassers splits as to
whether a ballot is valid, it shall prepare such ballot to be cast and canvased” in the manner
provided for in § 9-209 (2) of the election law.” Election Law § 9-209 (2) (g).

12.  The sponsors of the new canvassing law described the law as creating “a
presumption of validity”... “in favor of the voter and the ballot is processed for canvassing.”
(EXHIBIT “D” to the Affirmation of Brian Quail dated October 5, 2022), This is nearly the
same presumption that exists in favor of election day voters. See e.g. Election Law § 8-504.

Election Law § 8-506 applied to challenges to absentee ballots that are canvassed in the election

.908220123
10/28/2022

_districts-after the close-of polls.on.election day. That provision provided “[u]nless the board by ..

majority vote shall sustain the challenge, an inspector shall endorse upon the envelope the nature
of the challenge and the words ‘not sustained’, shall sign such endorsement, and shall proceed to
cast the ballot as provided herein.” This is exact same presumption the legislature now applies to

absentee ballots canvassed centrally. This presumption in favor of enfranchisement has been a
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fixture of New York election law for generations.

Cure Provisions

13. The new cure provisions in Election Law § 9-209 also act as fraud deterrence.
The cure provisions allow the board to seek an affidavit from a voter reaffirming their ballot
when there is a finding by the board that the voter’s signature on the ballot envelope does not
seem to match the signature of the voter on file with the board of elections. See Election Law §
9-209 (3). The cure provisions also allow other defects to be similarly cured, including an
unsigned ballot envelope, no required witness, missing ballot envelepe, or incorrect signature of

another voter. Id.

Scanning the Ballots

14.  Scanning absentee ballots invelves running them through a scanning ballot
tabulator which counts the votes. Abseiitee ballots are scanned at three times. All ballots
withdrawn from envelopes that have been opened as of the day before the beginning of early
voting (October 28, 2022) are scanned into voting machines. All ballots withdrawn from validly
opened envelopes between October 29, 2022 and November 6, 2022 are scanned “after close of
the polls” on the last day of Early Voting on November 6, 2022. Finally, absentee ballots
processed.after November. 6, 2022 will be. scanned subsequent to.the close of polls on election
day.

15.  Asaresult of the change in law, election night vote totals (November 8, 2022)
will include all absentees processed as of November 6, 2022.

16.  Though the absentee ballots are scanned on two occasions before the elec;rion, the
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aggregated tabulated results from those ballots may be obtained not earlier than “one hour before
the scheduled close of polls on election day.” Election Law § 9-209 (6) (e). However, no such

results may be publicly announced or released “in any manner until after the close of polls on

election day.”

No County Boards Made Party

17.  The New York State Board of Elections does not canvass absentee ballots. A
significant portion of the instant litigation seeks to cause county boards of elections to canvass or
refrain from canva.ssing specific ballots (i.e., those allegedly stemming from certain pre-filled
applications), yet fio county boards of elections whose officers are specifically sought to be

enjoined are a party to this litigation.

Illness Defined by Legislature

18.  New York election law, only through the end of 2022, provides that “illness” for
purposes of requesting an absentee ballot “shall include, but not be limited to, instances where a
voter is unable to appear personally at the polling place of the election district in which they are a
qualified voter because there is a risk of contracting or spreading a disease that may cause illness
to the voter...” Election Law § 8-400 (1) (b).

-19. - .COVID-19 infections are again on the rise-in. New York. The . CDC as of. B
September 30, 2022 has identified nine New York counties at high risk for COVID transmission
and has strongly urged universal masking at public places. An additional 40 New York Counties

are at elevated risk, and fewer than twelve are at baseline low risk. See

https://www.newyorkupstate.com/coronavirus/2022/09/cdc-recommends-masks-in-central-new-
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york-again-as-covid-levels-rise.html.

20.  New York Courts have repeatedly upheld the definition of illness passed into law
by the legislature (set to sunset at the end of this year). See Ross v State of New York, 198 AD3d
1384 (4" Dept 2021); Ross v State of Neinork, 2021 NY Slip Op 32094); Cavalier v Warren
County Board of Elections et al, 2022 NY Slip Op. 22290, Index No. EF2022-70359). The

Appellate Division holding on this matter is binding precedent on this Court.

Changed Mind After Issuance of Ballot

21.  There is no Constitutional right to be able to change your mind about whom to
vote for after the voter has submitted their ballot. Under New York law, a voter who votes
during early voting cannot change his or her mind because the vote is already counted on a
machine and cannot be unvoted. See ElectionLaw § 8-600. The present law related to absentees
is very similar. If, as of election day, the voter’s ballot has been parted from the absentee
envelope and thus anonymized to be prepared for counting, the ballot cénnot be unvoted. If an
absentee voter votes by affidavit on election day and the ballot has not been received, the
affidavit ballot of such voter would be counted.

22. On its website, the New York State Board of Elections indicates to voters as
follows:- — - .-..

New Absentee Ballot Procedure

Due to a recent chanée in law, New York State voters are no longer

permitted to cast a ballot on a voting machine if they have already

been issued an absentee ballot for that election. Voters who have

already been issued an absentee ballot can still vote in person using

an affidavit ballot. The affidavit ballot will be kept separate until
the election is completed. Election officials will verify whether the
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voter’s absentee ballot has been received. If the voter’s absentee
ballot has been received, the affidavit ballot will not be counted. If
the voter’s absentee ballot has not been received, the affidavit ballot
will be counted.

If a voter requests a second absentee ballot, any previously issued

absentee ballot that is returned by the voter will be set aside

unopened to provide the voter a chance to return the second ballot,

unless the first ballot has already been opened. If both ballots are

received before the return deadline, the ballot with the later

postmark date is accepted and any other ballots that have been

received are rejected, unless the first ballot has already been

opened. If a voter submits more than one timely absentee ballot and

cast an affidavit ballot, the last received ballot, either submitted in

person during the election or by mail within the absentee return

deadline, will be canvassed.

23. Like New York, many states — including Alabama, Arizona, Kansas, Maryland,
Mississippi, Nebraska, Rhode Island -- require voters to vote via affidavit or provisional ballot if
they had requested an absentee ballot. This rule allows a voter who has received an absentee

ballot to nonetheless vote by affidavit ballot.on election day and if the absentee ballot was not

returned to the board of elections and processed, the affidavit shall count.

Fraud

24. Chapter 763 of the Laws of 2021 does not invit‘e fraud. Chapter 763 requires an
initial review of all ballot envelopes (described infra), and at this stage the objection of any one
commissioner will cause the ballot to be set aside for post-election-review-if the board finds the
voter is not registered, there is no name on the affirmation envelope allowing it to be properly
identified, the return of the ballot is untimely and both inner and outer envelopes are unsealed.
See Election Law § 9-209 (2) (a). Only after the board of elections has made a bipartisan finding

that the absentee voter named on the envelope is a qualified voter, does the presumption of
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validity that allows a ballot to be counted in the event of a tie, apply. See Election Law § 9-209

) (©)-

25.  This is not a significant departure from prior law. Under prior law, if the
commissioners split as the validity of a ballot, there was a waiting period, and the absentee ballot
was then opened absent a court order to the contrary in three days. Similarly, the New York
State Board has long held that an affidavit ballot is presumptively valid and will be counted over
the objection of one commissioner. See Formal Opinion 1979 # 1 (providing “[w]hen the
election commissioners disagree and cannot make a determination as to the invalidity of an
affidavit ballot, the ballot must be counted.”). Indeed, in 1979 the Roard described the state of
the law with respect to absentees cast by election inspectors i poll sites. The board noted:

The Election Law provides that inspectors of elections shall decide all

questions by majority vote (§3-402). Specifically, in the area of

challenges to absentee and other ballots, challenges shall be overruled,

and the ballots shall be counted uniess the Board of Inspectors by

majority vote sustains the challenge. An even vote of the inspectors,

therefore, would result in the casting of the ballot. Election Law §8-

506(2). There is a presumption of validity stemming from the elector's

oath appearing on the €xvelope enclosing the ballot. 1928 Op.Atty.Gen.

218.
In sum, applying a presumption of validity to voter’s absentee ballot is time-honored in New
York and not an invitation to fraud. What Chapter 763 does is translate this presumption into the

context of a rolling review of ballots designed to ensure that election night vote totals reflect to

-the extent-possible-as-much of the cast vote as possible. -- - - e - -

No Constitutional Right to Object to Canvass of Ballot
No Interference with Election Commissioners’ Duties

26.  The absentee process provides for the manner in which absentee ballots are

10
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authenticated, processed and counted. There is no requirement that an interested party be able to
“participate” in this process before an election official opens a ballot envelope. New York law
provides for complete transparency in observing the process, but it relies on the determinations
of its canvassing officers. In this respect New York law is like that of Texas, which has no
provision for objecting to the processing and canvass of a ballot.

27.  New York law does allow a ballot envelope to be set aside by a single
commissioner when the voter is not able to be identified or is found not to be registered. New

York law has long applied presumption of validity to ballots.

Secret Ballot

28.  The opening of a ballot envelope to remave the voted ballot, face down, to
prepare it for canvassing does not cause a voter’s secrecy in voting to be lost. Indeed, under any
scenario where ballots are returned in an envelope, at some point the envelope must be opened
and the Ballot withdrawn. That this preparation now occurs before the election is not
momentous. Many states begin removing voted ballots from envelopes to prepare them for
canvassing before the election. Thirty-eight states allow processing absentee ballots before the
election. As reported by the National Conference of State Legislatures, “In some states, once the
signature is verified the envelope can be opened and the ballot prepared for tabulation by
removing-it-from-the-envelope; flattening it and stacking it with other ballots. Some states may . . _.
allow ballots to be run through the scanner, as well, but without hitting the “tally” button to

actually obtain results.” See https://www.ncsl.org/research/elections-and-campaigns/absentee-

and-early-voting.aspx

29.  As ballots are removed from the envelope and unfolded to be stacked in New

11
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York, New York State Board of Elections Canvassing Guidance, p. 6-7 (EXHIBIT “E” to the
Affirmation of Brian L. Quail date October 5, 2022) provides that “[a]side from confirmation of
proper enrollment [for a Primary Ballot], no further review of the ballot or the votes contained
therein, shall be made.” Moreqver, “the board shall take all measures necessary to ensure the
privacy of the voters” votes. Id.

30.  Assuring privacy is done in a number of ways. Typically, once a grouping of
ballot envelopes are determined to be opened, they are shuffled. The envelope is sliced open by
an election worker who does not observe whose envelope is being opened and the ballot is
removed. Unless it is a primary election, no further review of the ballot is required and the ballot
is only unfolded once other ballots have also been opened. In'the context of a primary ballot, the
name of the party (which must be checked to ensure it maiches the voter’s enrollment) is
provided on the top of the ballot allowing election ‘officials to confirm the correct party of the
ballot with minimal examination that does not'even require fully unfolding the ballot at this
stage. The Central Board of Canvassers which does this work is comprised of the Election
Commissioners or their designees, in a bipartisan, paired manner.

31.  New York law makes it a crime for an election official to reveal how a voter has
voted. See Election Law § 17-126 (a misdemeanor for any election officer to “reveal[] to
another person the name of any candidate for whom a voter has voted...or [clommunicate to

-another person his opinion, belief, or-impression-as to-how or-for whom a-veter has voted.”-

32. There is no right for objectors to see the face of any ballot before it is tabulated by
a voting machine. It is axiomatic that a voter in a polling place does not reveal the voted ballot
to anyone before placing it in a scanner.

33.  Asthe State Board notes in its Canvassing Guidance, “...since the ballots are

12
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prepared for later scanning without examining the face of the ballot, observers cannot inspect the
face of the ballot to make any objections on the ballot itself. In this way, absentee and affidavit
ballots are treated in a manner consistent with election day voters’ ballots, which are placed into
the scanner directly without any prior review.” New York State Board of Elections Canvassing
Guidance, p. 4 (EXHIBIT “E” to the Affirmation of Brian L. Quail dated October 5, 2022).

34.  The face of all ballots will be inspected after the election when they are
anonymized, in the event of a close contest audit. New York hand counts ballots in all extremely

close contests. See Election Law § 9-208.

Prefilled Absentee Ballot Applications

35.  There is no prohibition in the election law preventing an entity from providing
voters with an application for an absentee ballot. This is a common practice done by both
political parties for many years.

36.  Notably the pre-filled application attached to the Complaint herein specifically
counsels the recipient voter to “review and complete the enclosed absent ballot application.”
The voter is instructed to “mark “temporary illness or physical disability” to request a ballot be
mailed to you because of COVID-19.” The instructions go further and caution “[i]f any of the
prefilled information is incorrect, simply cross it out and enter the correct information.”

. _..37.. . _The voter completes the application by signing it and then turns itintoan . .. . _
affidavit. The application itself contains the following certification prominently above the
signature block: “I certify that I am a qualified and a registered voter....and that the information
in this application is true and correct and that this application will be accepted for all purposes as

the equivalent of an affidavit and, if it contains a material false statement, shall subject me to the

13
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same penalties as if I had been duly sworn.”

38.  The State Board of Elections’ own website has an application that a voter can
complete in PDF by typing in the relevant information and hitting ‘;:1 toggle for the reason of the
application. There is no requirement that the reason for the absentee be marked with a pen

versus appear on an electronically marked application that is then signed by the voter.

No Tension Between Election Law § 8-506 and Election Law 9-209

39.  Election Law § 8-506 sets out the procedure that was employed for challenging
absentee ballots at poll sites. Even under the law prior to 2021, the procedures for obj ectiﬁg
provided in that section were modified by Election Law § 9-209. For example, Election Law §
9-209 provided for a three-day set aside for ballot on which the central board of canvassers split,
whereas 8-506 commanded immediate counting of ballots when objections were not sustained.
It is clear that the 2021 enactment amending Election Law § 9-209 makes that section the
exclusive controlling provision for the canvass. See Election Law § 9-209 (1) (requiring boards
to “proceed in the manner hereinafter prescribed to review, cast and canvass any absentee,
military, special presidential, special federal or other special ballots and any ballots cast in
afﬁdavi't envelopes.”). Election Law § 9-209 (5) providés watchers may review the canvass but
they are limited to “observing, without objection, the review qf ballot envelopes required by

- subdivisions two; three-and-four-of this-section.*-- - - -~ S B

14
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Dated: October 5, 2022 | X/ y
- ‘ STEN ZEBROWS I STAVISKY

Sworn to before me this ) /17 .

BRIAN L QUAIL
Notary Public, State of New York
Reg. No. 02QU6335806
Qualified in Schenectady County
Commission Expires 08/05/2023
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SARATOGA

In the matter of,

RICH AMEDURE, ROBERT SMULLEN,
WILLIAM FITZPATRICK, NICK LANGWORTHY,

THE NEW YORK STATE REPUBLICAN PARTY, NOTICE OF MOTION'
GERARD KASSAR, THE NEW YORK STATE

CONSERVATIVE PARTY, CARL ZIELMAN THE Index No. 2022-2145
SARATOGA COUNTY REPUBLICAN PARTY,

RALPH M. MOHR, and ERIK HAIGHT, October 5, 2022

Petitioners/Plaintiffs,
V.

STATE OF NEW YORK, BOARD OF ELECTIONS
.OF THE STATE OF NEW YORK, GOVERNOR OF
THE STATE OF NEW YORK, SENATE OF THE
STATE OF NEW YORK, MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE OF
THE STATE OF NEW YORK, MINORITY LEADER
OF SENATE OF THE STATE OF NEW YORK,
ASSEMBLY OF THE STATE OF NEW YORK,
MAJORITY LEADER OF THE ASSEMBLY OF THE
STATE OF NEW YORK, MINORITY LEADER OF
THE ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMELY OF THE
STATE OF NEW YORK,

b€ :2 Hd S- 170 22
3UA

Respondents/Defendants.

PLEASE TAKE NOTICE that upon the annexed Affirmation of Lauren R. Eversley,
Assistant Attorney General; Affidavit of Danny McDonald; Affidavit of Kristen Zebrowski

Stavisky submitted on behalf of the New York State Board of Elections; Affirmation of Brian

1 To the extent that the governing Order to Show Cause is deemed a motion for a preliminary injunction, and this
application should be brought by cross-motion and/or with the notice required by CPLR 2214(b) (instead of in
compliance with CPLR 403(b)), the State of New York and Governor Kathy Hochul respectfully request that the
Court set a briefing schedule as it deems appropriate.
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Quail submitted on behalf of the New York State Board of Elections; and Memorandum of Law,
Respondents-Defendants State of New York and Governor Kathy Hochul will move at a Term of
the Supreme Court, held in and for the County of Saratoga, at the Saratoga County Court House,
Ballston Spa, New York on October 5, 2022 at 1:00 p.m., as directed by Order to Show Cause
dated September 29, 2022 and modified by letter from the Court dated September 30, 2022, for an
order pursuant to CPLR 403(b) and CPLR 3211(a)(8), dismissing the Petition-Complaint® in its
entirety and for any further relief that the Court deems just, proper and equitable.

Dated: Albany, New York
October 5, 2022
LETITIA JAMES
Attorney Gereral
State of New York
Attorney for Respondents-Defendants State of
New York and Governor Kathy Hochul
The Capitol
Albany, New York 12224

vl L2

R. versley
A551stant Attorney General, of Counsel
Telephone: (518) 776-2619
Fax: (518) 915-7738 (Not for service of papers)

TO: All Counsel of Record

2 At 9:30am on October 5, 2022, counsel for the State of New York and Governor Hochul received, via email, a
copy of a First Amended Verified Petition/Complaint in this matter. Since this document was not received in time
to complete a total revision of the papers prepared on behalf of the State of New York and Governor Hochul, these
Respondents-Defendants respectfully request that this motion be considered in connection with dismissing the First
Amended Verified Petition/Complaint, and that all arguments made in the accompanying papers be viewed as
addressing the First Amended Verified Petition/Complaint.

Printed [Reproduced] on Recycled Paper 2
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STATE OF NEW YORK
SUPREME COURT COUNTY OF ALBANY

In the matter of,

RICH AMEDURE, ROBERT SMULLEN,
WILLIAM FITZPATRICK, NICK LANGWORTHY,
THE NEW YORK STATE REPUBLICAN PARTY,

GERARD KASSAR, THE NEW YORK STATE AFFIRMATION
CONSERVATIVE PARTY, CARL ZIELMAN THE

SARATOGA COUNTY REPUBLICAN PARTY, Index No.: 2022-2145
RALPH M. MOHR, and ERIK HAIGHT, :

Petitioners/Paintiffs,

V.

STATE OF NEW YORK, BOARD OF ELECTIONS & 1‘
OF THE STATE OF NEW YORK, GOVERNOR OF e
THE STATE OF NEW YORK, SENATE OF THE
STATE OF NEW YORK, MAJORITY LEADERAND
PRESIDENT PRO TEMPORE OF THE SENATE OF
THE STATE OF NEW YORK, MINORITYLEADER
OF SENATE OF THE STATE OF NEW YORK,
ASSEMBLY OF THE STATE OF NEW YORK,
MAJORITY LEADER OF THE ASSEMBLY OF THE
STATE OF NEW YORK, MINCRITY LEADER OF
THE ASSEMBLY OF THE STATE OF NEW YORK,
SPEAKER OF THE ASSEMBLY OF THE

STATE OF NEW YORK,

6€:2 Hd G- 100 230
i

Respondents/ Defendants.

Lauren R. Eversley, an attofney admitted to practice in the State of New York, affirms the
following under peﬁalty of perjury pursuant to CPLR § 2106:

1. [ am an attorney licensed to practice law in the State of New York and am an
Assistant Attorney General, of counsel to Letitia James, New York State Attorney General,

counsel for Respondents/Defendants the State of New York and Governor Kathy Hochul
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(“Respondents™).

2. 1 make this Affirmation in opposition to Petitioners’/Plaintiffs’ (Petitioners)
application pursuant to Election Law Article 16 and/or for a preliminary injunction, and in support
of Respondents’ Motion to Dismiss the Petition/Complaint (“Petition”).

3. Attached hereto as Exhibit A is a copy of the New York State Senate Introducer’s
Memorandum in Support of Senate Bill S1027 (2021) and associated legislative history.

4. Attached hereto as Exhibit B is a copy of the New York State Senate Introducer’s
Memorandum in Support of Senate Bill S7565B (2022) and associated legislative history.

5. Attached hereto as Exhibit C is a copy of the Majority and Minority Reports of the
Joint Legislative Committee to Make a Study of the Electior Law and Related Statutes (Mar. 1,
1954)

6. Attached hereto as Exhibit D is a is a copy of the transcript of the Assembly debate
on Assembly Bill A08432-A (Jan. 19, 2022).

7. Attached as Exhibit E-is a copy of Petitioners’ Affidavits of Service.

WHEREFORE, Respondeiits State of New York and Governor Kathy Hochul respectfully
request that the Court issue an order (1) denying the relief sought by Petitioners under Article 16
of the Election Law; (2) denying Petitioners a preliminary injunction; (3) granting Respondents’
Motion to Dismiss the Petition in its entirety; and (4) granting Respondents any further relief that
the C;)urt deems just, proper and equitable.

Dated: Albany, New York
October 5 , 2022

=y

L&AUREN R. EVERSLEY
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10/4/22, 3:54 PM ‘

S$1027-A GIANARIS Same as A 7931 Carroll
Election Law

Legislative Information - L.

TITLE....Relates to the canvassing of absentee, military and special ballots and ballots cast in affidavit envelopes;

repealer

This bill is not active in the current session.

01/06/21 REFERRED TO ELECTIONS

01/11/21 REPORTED AND COMMITTED TO RULES
01/11/21 ORDERED TO THIRD READING CAL.8
01/11/21 PASSED SENATE

01/11/21 DELIVERED TO ASSEMBLY

01/11/21 referred to election law

06/01/21 RECALLED FROM ASSEMBLY

06/01/21 returned to senate

06/01/21 VOTE RECONSIDERED - RESTORED TO THIRD READING

06/01/21 AMENDED ON THIRD READING (T) 1027A
06/09/21 REPASSED SENATE

06/09/21 RETURNED TO ASSEMBLY
06/09/21 referred to election law

06/10/21 substituted for a7931

06/10/21 ordered to third reading rules cal.737
06/10/21 passed assembly

06/10/21 returned to senate

12/10/21 DELIVERED TO GOVERNOR
12/22/21 SIGNED CHAP.763

12/22/21 APPROVAL MEMO.124

GIANARIS, BAILEY, BIAGGI, BRESLIN, BROUK, COMRIE, GAUGHRAN, HINCHEY, HOYLMAN,

JACKSON, KAPLAN, KAVANAGH, KENNEDY, MANNION, MAY, MAYER, PARKER, REICHLIN-
MELNICK, RIVERA, SANDERS, SAVING; SERRANO, STAVISKY

Rpld & add §9-209, amd §§9-211, 7-122,:8-302, 16-106, 17-126 & 17-130, EI L

Relates to the canvassing of absentee, tuilitary and special ballots and ballots cast in affidavit envelopes.

EFF. DATE 01/01/2022 (SEE TABLE)

06/10/21 S1027-A Assembly Vote Yes: 115 No: 34

06/09/21 S1027-A Senate Vote Aye: 43 Nay: 20

o1/11/21 S1027 Senate Vote Aye: 43 Nay: 20

Go to Top of Page
Floor Votes:

06/10/21 S1027-A Assembly Vote Yes: 115 No : 34

Yes Abbate Yes Abinanti Yes Anderson
Yes Ashby Yes Aubry No Barclay
Yes Barrett Yes Barron Yes Benedetto
No Blankenbush No Brabenec Yes Braunstein
Yes Brown Yes Burdick Yes Burgos

public.leginfo.state.ny.us/navigate.cgi?NVDTO:
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No Angelino
Yes Barnwell

Yes Bichotte
Hermelyn

Yes Bronson
Yes Burke
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Yes Buttenschon No Byrne No Byrnes Yes Cahill

Yes Carroll Yes Clark Yes Colton Yes Conrad
Yes Cook Yes Cruz Yes Cusick Yes Cymbrowitz
Yes Darling Yes Davila Yes De LaRosa Yes DeStefano
Yes Dickens Yes Dilan Yes Dinowitz No DiPietro
Yes Durso Yes Eichenstein Yes Englebright Yes Epstein
Yes Fahy Yes Fall Yes Fernandez No Fitzpatrick
Yes Forrest No  Friend Yes Frontus Yes Galef

Yes Gallagher No Gallahan Yes Gandolfo No GiglioJA
No GiglioJM Yes Glick Yes Gonzalez-Rojas No  Goodell
Yes Gottfried Yes Griffin Yes Gunther A No Hawley
Yes Hevesi Yes Hunter Yes Hyndman Yes Jackson
Yes Jacobson Yes Jean-Pierre No Jensen Yes Jones

Yes Joyner Yes Kelles Yes Kim No Lalor

Yes Lavine Yes Lawler No Lemondes Yes Lunsford
Yes Lupardo Yes Magnarelli Yes Mamdani No Manktelow
Yes McDonald No McDonough Yes McMahon Yes Meeks

No Mikulin No Miller B Yes Miller M Yes Mitaynes
No Montesano No Morinello Yes Niou ER Nolan

No Norris Yes O'Donnell Yes Otis No Palmesano
Yes Paulin Yes Peoples-Stokes Yes Perry Yes Pheffer Amato
Yes Pichardo Yes Pretlow Yes Quart Yes Ra

Yes Rajkumar Yes Ramos No Reilly Yes Reyes

Yes Richardson Yes Riveral Yes ~ Rivera JD Yes Rodriguez
Yes RosenthalD  Yes RosenthallL  Yes - Rozic No Salka

Yes Santabarbara Yes Sayegh No  Schmitt Yes Seawright
Yes Septimo Yes  Sillitti Yes Simon No Simpson
Yes Smith No Smullen Yes Solages Yes Steck

Yes Stern Yes Stirpe No Tague No Tannousis
Yes Taylor Yes Thicie Yes Vanel No  Walczyk
Yes Walker Yes Wallace No Walsh Yes Weinstein
Yes Weprin Yes Williams Yes Woerner Yes Zebrowski K
Yes Zinerman Yes Mr. Speaker

Go to Top of Page

Floor Votes:

06/09/21 S1027-A Senate Vote Aye: 43 Nay: 20

Aye Addabbo Nay Akshar Aye Bailey Aye Benjamin
Aye Biaggi Nay Borrello Nay Boyle Aye Breslin
Aye Brisport Aye Brooks Aye Brouk Aye Comrie
Aye Cooney Aye Felder Nay Gallivan Aye Gaughran
Aye Gianaris Aye Gounardes Nay Griffo Aye Harckham
Nay Helming Aye Hinchey Aye Hoylman Aye Jackson
Nay Jordan Aye Kaminsky Aye Kaplan Aye Kavanagh
Aye Kennedy Aye Krueger Nay Lanza Aye Liu

public.leginfo.state.ny.us/navigate.cgi?NVDTO:
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Aye Mannion Nay Martucci Nay Mattera Aye May
Aye Mayer Aye Myrie Nay Oberacker Nay O'Mara
Nay Ortt Nay Palumbo Aye Parker Aye Persaud
Reichlin- o

Aye Ramos Nay Rath Aye Melnick Nay Ritchie
Aye Rivera Aye Ryan Aye Salazar Aye Sanders
Aye Savino Aye Sepulveda Nay Serino Aye Serrano

. Stewart-
Aye Skoufis Aye Stavisky Nay Stec Aye Cousins
Nay Tedisco Aye Thomas Nay Weik
Go to Top of Page
Floor Votes:
01/11/21 S1027 Senate Vote Aye: 43 Nay: 20
Aye Addabbo Nay Akshar Aye Bailey Aye Benjamin
Aye Biaggi Nay Borrello Nay Boyle Aye Breslin
Aye Brisport Aye Brooks Aye Brouk Ayes Comrie
Aye Cooney Aye Felder Nay Gallivan Aye Gaughran
Aye Gianaris Aye Gounardes Nay Griffo Aye Harckham
Nay Helming Aye Hinchey Aye Hoylmar Aye Jackson
Nay Jordan Aye Kaminsky Aye Kaplan Aye Kavanagh
Aye Kennedy Aye Krueger Nay Lanza Aye Liu
Aye Mannion Nay Martucci Nay . Mattera Aye May
Aye Mayer Aye Myrie Nay- Oberacker Nay O'Mara
Nay Ortt Nay Palumbo Aye Parker Aye Persaud

Reichlin- oy

Aye Ramos Nay Rath Aye Melnick Nay Ritchie
Aye Rivera Aye Ryan Aye Salazar Aye Sanders
Aye Savino Aye Sepulveda Nay Serino Aye Serrano

. Stewart-
Aye Skoufis Aye Stavisky Nay Stec Aye Cousins
Nay Tedisco Aye Thomas Nay Weik

public.leginfo.state.ny.us/navigate.cgi?NVDTO:
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LAWS OF NEW YORK, 2021

CHAPTER 763
AN ACT to amend the election law, in relation to the canvassing of
absentee, military and special ballots and ballots cast in affidavit
envelopes; and to repeal certain provisions of such law related there-
to

Became a law December 22, 2021, with the approval of the Governor.
Passed by a majority vote, three-fifths being present.

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Section 9-209 of the election law is REPEALED and a new
section 9-209 is added to read as follows:

§ 9-209. Canvass of absentee, military and special ballots, and
ballots cast in affidavit envelopes. Before completing the canvass of
votes cast in any primary, general, special, or other election at which
voters are required to sign their registration poll records_ before
voting, the board of elections shall proceed in the manneit_hereinafter
prescribed to review, cast and canvass any absentee, military, special
presidential, special federal or other special ballots-and any ballots
cast in affidavit envelopes. Each such ballot shall bé retained in the
original envelope containing the voter's affidavit and signature, in
which it is delivered to the board of elections urtil such time as it is
to be reviewed, in order to be cast and canvassed.

1. Central board of canvassers. Within four days of the receipt of_ _an
absentee, military or special ballot, <the board of elections shall
designate itself or such of its employees as it shall deem appropriate
as a set of poll clerks to review su&i ballot envelopes. The board may
designate additional sets of poll clerks and if it designates more than
one such set shall apportion among.all such sets the election districts
from which such ballots have beeti received, provided that when reviewing
ballots, all ballots from a single election district shall be assigned
to a single set of clerks, and that each such set shall be divided
equally between representatives of the two major political parties. Each
such set of clerks shall be deemed a central board of canvassers for
purposes of this section.

2. Review of absentee, military and special ballot envelopes. Within
four days of the receipt of an absentee, military or special ballot
before the election, and within one day of receipt on or after the
election, each central board of canvassers shall examine the ballot
affirmation envelopes as nearly as practicable in the following manner:

(a)__If a person whose name is on a ballot envelope as a voter is not
on_a registration poll record, the computer-generated list of registered
voters or the list of special presidential voters, or if there is no
name on the ballot envelope, or if the ballot envelope was not timely
postmarked or received, or if the ballot envelope is completely
unsealed, such ballot envelope shall be set aside unopened for review
pursuant to subdivision eight of this section with a relevant notation
indicated on the ballot envelope notwithstanding a split among_ the

EXPLANATION--Matter in italics is new; matter in brackets [-] is old law
to be omitted.

public.leginfo.state.ny.us/navigate.cgi?NVDTO: 4/17
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central board of canvassers as to the invalidity of the ballot;
provided, however, if the ballot envelope is completely unsealed, such
voter shall receive notice pursuant to paragraph -+(h) of subdivision
three of this section.

(b) 1f there is more than one timely ballot envelope executed by the
same voter, the one bearing the later date of execution shall be
accepted and the other rejected. If it cannot be determined which ballot
envelope bears the later _date, then all such ballot envelopes shall be
rejected. When the board of elections has issued a second ballot it
shall set aside the first ballot unopened to provide the voter time to
return the second ballot. Notwithstanding the foregoing, if a ballot
envelope for a voter was previously reviewed and opened, then the subse-
guently received ballot envelope shall be set aside unopened.

{(c) I1f such person is found to be registered, the central board of
canvassers shall compare the signature, if any, on each ballot envelope
with the signature, if any, on the registration poll record, the compu-
ter-generated list of registered voters, or the list of special presi-
dential voters, of the person of the same name who registered from the
same address. If the signatures are found to correspond, such central
board of canvassers shall certify thereto in a manner provided by the
state board of elections.

(d) If such person is found to be registered and has requested a
ballot, the ballot envelope shall be opened, the ballot or ballots with-
drawn, unfolded, stacked face down and deposited in a secure ballot box
or _envelope. Upon such processing of the ballot, the voter's_ record
shall be updated with a notation that indicates that the voter has
already voted in such election. The board of electiens shall adopt
procedures, consistent with regulations of the state board of elections,
to prevent voters from voting more than once and. to secure ballots and
prevent public release of election results prior ito election day. Such
procedures shall be filed with the state board of elections at least
ninety days before they shall be effective.

(e) In the case of a primary election, .the ballot shall be deposited
in the box only if the ballot is of_the party with which_the voter is
enrolled according to the entry on the back of his or her registration
poll record or in the computer-generated registration list; if not, the
ballot shall be rejected without inspection or unfolding and shall be
returned to the ballot envelope ' which shall be endorsed "not enrolled"”.

(f) If the central board of canvassers determines that a person was
entitled to vote at such election it shall prepare such ballot to be
stacked face down and deposited in a secure ballot box or envelope
consistent with paragraph (d) of this subdivision if such board finds
that ministerial error by the board of elections or_any of its employees
caused such ballot envelope not to be valid on_its face.

(g)__1f the central board of canvassers splits as to whether a ballot
is valid, it shall prepare such ballot to be cast and canvassed pursuant
to this subdivision.

(h)_As each ballot envelope is opened, if one or more of the different
kinds of ballots to be voted at the election are not found therein, the
central board of canvassers, shall make a memorandum showing what ballot
or ballots are missing. If a ballot envelope shall contain more than one
ballot for the same offices, all the ballots in such ballot envelope
shall be rejected. When the review of such ballots shall have been
completed, the central board of canvassers shall ascertain the number of
such ballots of each kind which have been deposited in the ballot box by
deducting from the number of ballot envelopes opened with the number of

public.leginfo.state.ny.us/navigate.cgi?NVDTO: 517
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missing ballots, and shall make a return thereof. The number of voters'
ballots deposited in the ballot box shall be added to the number of
other ballots deposited in the ballot box, in order to determine the
number of all ballots of each kind to be accounted for in the ballot
box.

3. Curing ballots. (a) At the time a ballot affirmation envelope is
reviewed pursuant to subdivision two of this section, the board of
elections shall determine whether it has a curable defect.

(b) A curable defect includes instances where the ballot envelope: (i)
is unsigned;_(ii) has a signature that does not correspond to the regis-
tration signature; (iii) has no required witness to a mark; (iv) 1is
returned without a ballot affirmation envelope in the return envelope;
{v)_has a ballot affirmation envelope that is signed by the person__ that
has provided assistance to the voter but is not signed or marked by the
voter;_or (vi) contains the signature of someone other than the voter
and not of the voter.

(c) The board shall indicate the issue that must be cured on the
ballot envelope and, within one day of such determination, send to the
voter's address indicated in the registration records and, if different,
the mailing address indicated on the ballot application, a_ notice
explaining the reason for such rejection and the procedure to cure the
rejection. The board shall also contact the voter by either electronic
mail or telephone, if such information is available to the board in the
voter's registration information, in order to notify the voter of the
deficiency and the opportunity and the process to cure the deficiency.

{d)_The voter may cure the aforesaid defects by filing a duly signed
affirmation attesting to the same information required by the ballot
affirmation envelope and attesting that the signer oi the affirmation is
the same person who submitted such ballot envelgua. The board shall
include a form of such affirmation with the(notice to the voter. The
affirmation shall be in a form prescribed: by the state board of
elections.

(e)__Such cure affirmation shall be filid with the board no later than
seven business days after the board's mailing of such curable rejection
notice or the day before the election, whichever is later. Provided the
board determines that such affirmation addresses the curable defect, the
rejected ballot shall be reinstated and prepared for canvassing pursuant
to subdivision two of this secfion. If the board of elections is split
as _to the sufficiency of_tne cure affirmation, such envelope shall be
prepared for canvassing pursuant to paragraph (d)_of subdivision two of
this section.

(f)__If the ballot envelope contains one or more curable defects that
have not been timely cured, the ballot envelope shall be set aside for
review pursuant to subdivision eight of this section.
~ (g)_Ballot envelopes are not invalid and do not require a cure if: (i),
a ballot envelope is undated or has the wrong date, provided it is post-
marked on or prior to election day or is otherwise received timely by
the board of elections; (ii) the voter signed or marked the ballot
affirmation envelope at a place on the envelope other than the desig-
nated signature line;_ (iii) a voter used a combination of ink (of any
color) or pencil to complete the ballot envelope; (iv)_ papers found in
the ballot envelope with the ballot are materials from the board of
elections, such as instructions or an application sent by the board of
elections; (v) an extrinsic mark or tear on the ballot envelope appears
to be there as a result of the ordinary course of mailing or transmit-

public.leginfo.state.ny.us/navigate.cgi?NVDTO: 6/17
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tal; or (vi) the ballot envelope is partially unsealed but there is no
ability to access the ballot.

(h)__When the board of elections 'invalidates a ballot affirmation
envelope and the defect is not curable, the ballot envelope shall be set
aside for review pursuant to subdivision eight of this section and_ the
board shall notify the voter by mail, sent within three business days of
such rejection, and by either electronic mail or telephone, if such
information is available to the board in the voter's registration infor-
mation, and notify the voter of other options for voting, and, if time
permits, provide the voter with a new ballot.

(i) _If a ballot affirmation envelope is received by the board of
elections prior to the election and is found to be completely unsealed
and _thus invalid, the board shall notify the voter by mail, sent within
three business days of such determination, and by either electronic mail
or telephone, if such information is available to the board in the
voter's registration information, and notify the voter of other options
for voting, and, if time permits, provide the voter with a new ballot.

4. Review of federal write-in absentee ballots. (a)__Such central
board of canvassers shall review any federal write-in absentee ballots
validly cast by an absentee voter, a military voter or a special federal
voter for the offices of president and vice-president, United States
senator and representative in congress. Such central board of canvas-
sers shall also review any federal write-in absentee ballots validly
cast by a military voter for all questions or proposals, public offices
or _party positions for which a military voter is otherwise  eligible to
vote as provided in section 10-104 of this chapter.

(b) _Federal write-in absentee ballots shall be deemed valid only if:
(i) _an application for an absentee, military or special federal ballot
was received from the absentee, military or specizi federal voter; (ii)
the federal write-in absentee ballot was submitted from inside or
outside the United States by a military vigter or was submitted from
outside the United States by a special federal voter; (iii) such ballot
is received by the board of elections not later than thirteen days
following the day of election or seven days after a primary election;
and (iv) the absentee, military or special federal ballot which was sent
to the voter is not received by the board of elections by the thirteenth
day following the day of a gereiral or special election or the seventh
day after a primary election.

(c)_If such a federal write-in absentee ballot .is received after
election day, the envelope in which it is received must contain: (i) a
cancellation mark of the United States postal service or a_foreign coun-
try's postal service; (ii) a dated endorsement of receipt by another
agency of the United States government; or (iii) if cast by a military
voter, the signature and date of the voter and one witness thereto with
a_ date which is ascertained to be not later than the day of the
election.

(d)_If such a federal write-in absentee ballot contains the name of a
person __or persons _in the space provided for a_vote for any office, such
ballot shall be counted as a vote for such person or persons. A vote for
a_person who is the candidate of a party or independent body either for
president or vice-president shall be deemed to be a vote for both the
candidates of such party or independent body for such offices. If such a
ballot contains the name of a party or independent body in the space
provided for a vote for any office, such ballot shall be deemed to be a
vote for the candidate or candidates, if any, of such party or independ-
ent body for such office. In the case of the offices of president and

public.leginfo.state.ny.us/navigate.cgi?NVDTO: 717
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vice-president a vote cast for a candidate, either directly or by writ-
ing_in the name of a party or independent body, shall also be deemed to
be votes for the electors supporting such candidate. Any abbreviation,
misspelling or other minor variation in the form of the name of a candi-
date or a party or independent body shall be disregarded in determining
the validity of the ballot, if the voter's intention can be ascertained.

5. Nothing in this section prohibits a representative of a candidate,
political party, or independent body entitled to have watchers present
at the polls in any election district in the board's jurisdiction from
observing, without objection, the review of ballot envelopes required by
subdivisions two, three and four of this section.

6. Casting  and canvassing of absentee, military and special ballots.
{a) _The following provisions shall apply to the casting and canvassing
of all valid ballots received before, on or after election day and
reviewed and prepared pursuant to subdivision two of this section, and
all other provisions of this chapter with respect to casting and
canvassing_such _ballots which are not inconsistent with this subdivision
shall be applicable to such ballots.

(b) The day before the first day of early voting, the central board of
canvassers shall scan all valid ballots previously reviewed and prepared
pursuant to this section as nearly as practicable in the following
manner:

(i) _Such ballots may be separated into sections before being-placed in
the counting machine and scanned;

(ii)_Upon completion of the scanning of such valid ballets, the scan-
ners used for such purpose shall be secured, and no tabuiation of the
results shall occur until one hour before the clese of the polls on
election day. Any ballots scanned during this pericd shall be_ secured
in the same manner as voted ballots cast during early voting or on
election day. The board of elections shall adowt procedures to prevent
the public_ release of election results prict-to the close of polls on
election day and such procedures shall be - consistent with the regu-
lations of the state board of electi¢ns and shall be filed with the
state board of elections at least ninety days before they shall be
effective;.

(iii) Any valid ballots that canriot be cast on a scanner shall be held
inviolate and unexamined and shali be duly secured until after the close
of polls on election day when such ballots shall be examined and
canvassed in a manner consistent with subdivision two of section 9-110
of this article.

(c) After the close of the polls on the last day of early voting, the
central board of canvassers shall scan all valid ballots received and
prepared pursuant to this section, and not previously scanned on the day
before the first day of early voting, in the same manner as provided in
paragraph (b) of this subdivision using the same or different scanners.

(d) _In casting and canvassing such ballots, the board shall take all
measures necessary to ensure the privacy of voters.

(e) The board of elections may begin to obtain tabulated results for
all ballots previously scanned, as required by this subdivision,_ one
hour before the scheduled close of polls on election day;_provided,.
however, no unofficial tabulations of election results shall be publicly
announced or released in any manner until after the close of polls on
election day at which time such tabulations shall be added into the
election night vote totals.

(f) Upon completing_the casting and canvassing of any remaining valid
ballots as hereinabove provided for any election district, the central

public.leginfo.state.ny.us/navigate.cgi?NVDTO: 8/17
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board of canvassers shall thereupon, as nearly as practicable in the
manner provided _in this article for absentee, military and special
ballots, verify the number of ballots so cast, tally the votes so cast,.
add such tally to the previous tally of all votes cast in such election
district, and record the result.

(g) The record of the vote counted by each scanner and manually for
each candidate and for and against each ballot proposal, printed by
election district, shall be preserved in the same manner and for the
same period as the returns of canvass for the election.

7. Post-election review and canvassing of affidavit ballots. (a)
Within four business days of the election, the board of elections shall
review all affidavit ballots cast in the election. If the central board
of canvassers determines that a person was entitled to vote at such
election it shall cast and canvass such affidavit ballot; provided,
however, if the board of elections receives one or more timely absentee
ballots from a voter who also cast an affidavit ballot at a poll site,
the last such timely absentee ballot received shall be canvassed and the
affidavit ballot shall be set aside unopened; and provided further, if a
voter was issued an absentee ballot and votes in person via an affidavit
ballot and the board does not receive such absentee ballot, the affida-
vit ballot shall be canvassed if the voter is otherwise qualified to
vote in such election. :

(b)__Affidavit ballots are valid when cast at a polling site permitted
by law by qualified voters: (i) who moved within the state arter regis-
tering;_ (ii) who are in inactive status; (iii) whose registration was
incorrectly transferred to another address even though _they did not
move; (iv) whose registration poll records were missing on the day of
such election; (v) who have not had their identity previously verified;
(vi) whose registration poll records did not show ihem to be enrolled in
the party in which they are enrolled; and_(vii) who are incorrectly
identified as having already voted.

(c)_Affidavit ballots are valid to the extent that ministerial error
by the board of elections or any of iis employees caused such ballot
envelope not to be valid on its face.

(d) If the central board of canvassers determines that a person was
entitled to vote at such election, the board shall cast and canvass such
affidavit ballot if such boaprd finds that the voter appeared at the
correct polling place, regardless of the fact that the voter may have
appeared in the incorrectieiection district and regardless of whether
the voter's name was in the registration poll record.

(e) If the central board of canvassers finds_that a voter submitted a
voter registration application through the electronic voter registration
transmittal system pursuant to title eight of article five of this chap-
ter and signed the affidavit ballot, the board shall cast and canvass
such affidavit ballot if the voter is otherwise qualified to vote in
such election.

(f) If the central board of canvassers determines that a person was
entitled to _vote at such election, the board shall cast and canvass such
affidavit ballot if such board finds that the voter substantially
complied with the requirements of this chapter. For purposes of this
paragraph,_ "substantially complied” shall mean the board can determine
the voter's eligibility based on the statement of the affiant or records
of the board.

{g)__If the central board of canvassers finds that the statewide voter
registration list supplies sufficient information to identify a voter,
failure by the voter to include on the affidavit ballot envelope the

public.leginfo.state.ny.us/navigate.cgi?NVDTO: 917

12 of 124



(FILED: SARANUGEOUNUNTELEREREKO0ID7030202056033DMPM INNBEXNNO.906220123

NYSCEF DOC. NO. 20 RECEIVED NYSCEF: 10/28/2022
10/4/22, 3:54 PM .

Legislative Information - L.
7 CHAP. 763

address where such voter was previously registered shall not be a fatal
defect and the board shall cast and canvass such affidavit ballot.

(h)_If the central board of canvassers finds that the voter registered
or__pre-registered to vote for the first time pursuant to title nine of
article five of this chapter at least twenty-five days before a primary,
appeared at such primary election, and indicated on the affidavit ballot
envelope the intent to enroll in_such party, the affidavit ballot shall
be cast and canvassed if the voter is otherwise qualified to vote in
such election.

(i) When the central board of canvassers determines that an affidavit
ballot is invalid due to a missing signature on the affidavit ballot
envelope, or because the signature on the affidavit ballot envelope does
not correspond to the registration_ signature, such ballots shall be
subject to the cure procedure in subdivision three of this section.

(i) At the meeting required pursuant to paragraph (a) of subdivision
eight of this section, each candidate,_ political party, and _independent
body shall be entitled to object to the board of elections' determi-
nation that an affidavit ballot is invalid. Such ballots shall not be
counted absent an order of the court. In no event may a court order a
ballot that has been counted to be uncounted.

(k) _The board of elections shall enter information into the ballot
tracking system, as defined in section 8-414 of this chapter, to allow a
voter who cast a ballot in an affidavit envelope to determine if the
vote was counted.

8. Post-election review of invalid absentee, military< and_ special
ballots. (a) Within four business days of the election,  the board of
elections shall designate itself or such of its emplovecs to act as a
central board of canvassers as provided in subdivision one of this
section and meet to review absentee, military and special ballots deter
mined to be invalid pursuant to paragraph (a) of- subdivision two of this
section, ballot envelopes that were returned to the board as undelivera-
ble, and ballot envelopes containing one or-wore curable defects that
have not been timely cured.

(b) At least five days prior to the time fixed for such meeting, the
board shall send notice by first class mail to each candidate, political
party, and independent body entitled to have had watchers present at the
polls in any election district in ihe board's jurisdiction. Such_notice
shall state the time and place Zfixed by the board for such post-election

review.
- (c)__Each such candidate, political party, and independent body shall
be entitled to appoint such number of watchers to_attend upon each

central board of canvassers as the candidate, political party, or inde-
pendent body was entitled to appoint at the election in any election
district for which the central board of canvassers is designated to act.

(d) Upon_assembling at the time and place fixed for such meeting, each
central board of canvassers shall review the ballot envelopes determined
to be invalid and set aside in the review required by subdivision two of
this section, ballot envelopes that were returned as undeliverable, and
ballot envelopes containing one or more curable defects that have not
been timely cured.

(e) Each such candidate, political party, and independent body shall
be entitled to object to the board of elections' determination that a
ballot is invalid. Such ballots shall not be counted absent an order of
the court. In no event may a court order a ballot that has been counted
to be uncounted.
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9. State board of elections; powers and duties for canvassing__of
absentee, military, special and affidavit ballots. The state board of
elections shall promulgate rules and regulations necessary for the
implementation of the provisions of this section. Such rules and regu-
lations shall include, but not be limited to, provisions to (a) ensure
an_efficient and fair review process that respects the privacy of the
voter, (b) ensure the security of the central count scanners used before
election day, and (c) ensure that ballots cast as provided in this
section are canvassed and counted as if cast on election day.

§ 2. Section 9-211 of the election law, as amended by chapter 515 of
the laws of 2015, subdivision 1 as amended by chapter 5 of the laws of
2019, is amended to read as follows:

§ 9-211. Audit of voter verifiable audit records. 1. Within fifteen
days after each general or special election, within thirteen days after
every primary election, and within seven days after every village
election conducted by the board of elections, the board of elections or
a bipartisan committee appointed by such board shall audit the voter
verifiable audit records from three percent of voting machines or
systems within the jurisdiction of such board. Such audits may be
performed manually or via the use of any automated tool authorized for
such use by the state board of elections which is independent from the
voting system it is being used to audit. Voting machines or systems
shall be selected for audit through a random, manual process. ~at least
five days prior to the time fixed for such selection process, the board
of elections shall send notice by first class mail to each candidate,
political party and independent body entitled to have had watchers pres-
ent at the polls in any election district in such board's jurisdiction.
Such notice shall state the +time and place fixeua for such random
selection process. The audit shall be conducted in the same manner, to
the extent applicable, as a canvass of paper ballots. Each candidate,
political party or independent body entitlied to appoint watchers to
attend at a polling place shall be entitled %o appoint such number of
watchers to observe the audit.

2. Within three days of any elecxion, the board of elections or a
bipartisan committee appointed by sucii board shall audit the central
count ballot scanners by auditing the ballots from three percent of
election districts that were tabulated by such scanners within the
jurisdiction " of such board by<that time. All provisions of this section
shall otherwise apply to sucih.audit. To the extent additional ballots
are tabulated through central count ballot scanners after the initial
audit, three percent of election districts shall thereafter_ be audited
as to the additional ballots tabulated. The certification of the canvass
shall not await the completion of such additional audit; provided,
however, if upon the completion of such additional audit the criteria
are met for the results of the audit to replace the canvass then the
board of canvassers shall forthwith reconvene and adjust the canvass as
required.

3. The audit tallies for each voting machine or system shall be
compared to the tallies recorded by such voting machine or system, and a
report shall be made of such comparison which shall be filed in the
office of the state board of elections.

[3=] 4. The state board of elections shall, in accordance with subdi-
vision four of section 3-10@ of this chapter, promulgate regulations
establishing a uniform statewide standard to be used by boards of
elections to determine when a discrepancy between the audit tallies and
the voting machine or system tallies shall require a further voter veri-
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fiable record audit of additional voting machines or systems or a
complete audit of all machines or systems within the jurisdiction of a
board of elections. Any board of elections shall be empowered to order
that any such audit shall be conducted whenever any such discrepancy
exists.

[4-] 5. If a complete audit shall be conducted, the results of such
audit shall be used by the canvassing board in making the statement of
canvass and determinations of persons elected and propositions rejected
or approved. The results of a partial voter verifiable record audit
shall not be used in lieu of voting machine or system tallies.

[5~] 6. Notwithstanding subdivision four of this section, if a voting
machine or system 1is found to have failed to record votes in a manner
indicating an operational failure, the board of canvassers shall use the
voter verifiable audit records to determine the votes cast on such
machine or system, provided such records were not also impaired by the
operational failure of the voting machine or system.

§ 3. Subdivision 5 of section 7-122 of the election law, as amended by
chapter 411 of the laws of 2019, is amended to read as follows:

5. There shall also be a place for two board of elections staff
members or inspectors of opposite political parties to indicate, by
placing their initials thereon, that they have checked and marked the
voter's poll record and a box labeled "BOE use only" for potations
required when the board of elections reviews affirmation ballct envel-
opes pursuant to section 9-209 of this chapter.

§ 4. Subdivision 2-a of section 8-302 of the electionilaw is renum-
bered subdivision 2-b and a new subdivision 2-a is added to read as
follows: :

2-a. If a voter's name appears in the ledger or computer generated
registration list with a notation indicating that ihe board of elections
has issued the voter an absentee, military or special ballot, such voter
shall not be permitted to vote on a voting machine at an early voting
site or on election day but may vote by affidavit ballot.

§ 5. Subdivisions 1, 4 and 5 of section 16-106 of the election law,
subdivision 1 as amended by chapter 659 'cf the laws of 1994, subdivision
5 as amended by chapter 359 of the laws of 1989, are amended to read as
follows: .

1. The [eastingor—ecanvassing—or] post-election refusal to cast: (a)
challenged ballots, blank balJLLS, or void [eor—canvass] ballots; (b))
absentee, military, special {federat], or federal write-in [er] ballots;
(<) emergency ballots, and (d) ballots voted in aff1dav1t envelopes [by

cy—ef—abseﬂtee—vetef—s—ballot] may be contested in a proceeding insti-
tuted in the supreme or county court, by any candidate or the chairman
of any party committee, and by any voter with respect to the refusal to
cast such voter's ballot, against the board of canvassers of the returns
from such district, if any, and otherwise against the board of inspec-
tors of election of such district. If the court determines that the
person who cast such ballot was entitled to vote at such election, it
shall order such ballot to be cast and canvassed,_including if the court
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finds that ministerial error by the board of elections or any of its
employees caused such ballot envelope not to be valid on its face.

4, The court shall ensure the strict and uniform application of the
election law and shall not permit or require the altering of the sched-
ule or procedures in section 9-209 of this chapter but may direct a
recanvass or the correction of an error, or the performance of any duty
imposed by [*aw] this chapter on such a state, county, city, town or
village board of inspectors, or canvassers.

5. In the event procedural irregularities or other facts arising
during the election suggest a change or altering of the canvass sched-
ule, as provided for in section 9-289 of this chapter, may be warranted,
a candidate may seek an order for temporary or preliminary injunctive
relief or an impound order halting or altering_the canvassing schedule
of absentee, military, special or affidavit ballots. Upon any such
application, the board or boards of elections have a right to be heard.
To obtain such relief, the petitioner must meet the criteria in article
sixty-three of the civil practice law and rules and show by clear and
convincing_evidence, that, because of procedural irregularities or other
facts arising during the election, the petitioner will be irreparably
harmed absent such relief. For the purposes of this section, allegations
that opinion polls show that an election is close is insufficient to
show irreparable harm to a petitioner by clear and convincing_evidence.

6. A proceeding under subdivisions one and three of this section must
be instituted within twenty days and under subdivision two, within thir-
ty days after the election or alleged erroneous statement or determi-
nation was made, or the time when the board shall have ‘acted in the
particulars as to which it is claimed to have failed to perform its
duty, except that such a proceeding with respect toa " village election
must be instituted within ten days after such election, statement,
determination or action. :

§ 6. Subdivision 4 of section 17-126 of the:eiection law is amended to
read as follows:

4. Before the closing of the polls, unfelds a ballot that a voter has
prepared for voting, except as providéecd in section 9-209 of this chap-
ter, is guilty of a misdemeanor.

§ 7. Subdivisions 18, 20 and 21 of. section 17-130 of the election law
are amended to read as follows:

18. Not being lawfully authorized, makes or has in his possession a
key to a voting [maehing] machine which has been adopted and will be
used in elections; or,

20. Intentionally opens [anm—absentee] a voter's ballot envelope or
examines the contents thereof after the receipt of the envelope by the
board of elections and before the close of the polls at the election
except as provided in section 9-289 of this chapter; or,

21. [Witfuldy] Willfully disobeys any lawful command of the board of
inspectors, or any member thereof; or,

§ 8. This act shall take effect January 1, 2022 and shall apply to
elections held on or after such date; provided, however, that paragraph
(h) of subdivision 7 of section 9-209 of the election law, as added by
section one of this act, shall take effect January 1, 20623.
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The Legislature of the STATE OF NEW YORK ss:

Pursuant to the authority vested in us by section 70-b of the Public
Officers Law, we hereby jointly certify that this slip copy of this
session law was printed under our direction and, in accordance with such
section, is entitled to be read into evidence.

ANDREA STEWART-COUSINS CARL E. HEASTIE

public.leginfo.state.ny.us/navigate.cgi?NVDTO: 14/17

17 of 124



(FILED: SARAN®GEOUNUNTELEREREO0ID7@362020560338MPM TNNBEXNEO.908220423

RECEIVED NYSCEF:

Legislative Information - L.

NYSCEF DOC. NO. 20
10/4/22, 3:54 PM .

NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule VI. Sec 1

BILL NUMBER: S1027A REVISED 06/08/2021

SPONSOR: GIANARIS

TITLE OF BILL:

An act to amend the election law, in relation to the canvassing of
absentee, military and special ballots and ballots cast in affidavit
envelopes; and to repeal certain provisions of such law related thereto

PURPOSE :

This bill amends the Election Law to change the process for canvassing
absentee, military, special and affidavit ballots in order to obtain the
results of an election in a more expedited manner and to assure (that
every valid vote by a qualified voter is counted. It also amends various
other sections of the Election Law to conform to the new canvassing
process.

SUMMARY OF PROVISIONS:

Section one repeals section 9-209 of the election law and replaces it
with a new section 9-289. This section sets forth specific processes for
the canvassing of absentee, special, military and affidavit ballots.
These processes include the timeframe duging which ballots shall be
reviewed and the way in which they shalil be reviewed. When ballots (not
including affidavit ballots) are received, they will be reviewed within
4 days and will be assigned to 1 &+ 3 statutorily defined categories:
valid, defective but curable, and invalid. If the ballot is deemed
valid, the ballot is processed by opening the envelope, unfolding the
ballot and stacking the ballot face down in a secure box or envelope.
The statute specifically defines what type of defect does not need to be
cured for the ballot to be valid. If the commissioners or their desig-
nees "split" on the question of validity, a presumption of validity
applies in favor of the voter and the ballot is processed for canvass-
ing. Valid ballots will be scanned on the day before the first day of
early voting and again on the last day of early voting. Results will be
tabulated beginning at 8:00 p.m. on election night. If the ballot has a
defect that is curable, as defined in the statute, the voter gets notice
and a chance to cure the defect. If the ballot is invalid, as defined in
the statute, the ballot is set aside for post-election review by the
board and the candidates. The post-election reviews of ballots shall
occur within four business days of the election.

Post-election review and canvassing of affidavit ballots shall also
occur within four business days of the election and the statute makes
clear when affidavit ballots should be counted despite minor technical
defects on the affidavit ballot envelope. The board would canvass the
valid affidavit ballots. It would also give an affidavit ballot voter an
opportunity to cure any question regarding the voter's signature on the
envelope. Voters will be able to verify whether their affidavit ballot
was counted with the tracking system established for absentee, military
and special ballots. Within 4 days of the election, the board would meet
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to review all invalid absentee, military, special and affidavit ballots

with the candidates, who would then have the option of seeking a court

order directing the opening of additional ballots. In such a proceeding,

the court would be unable to change the process outlined in the new

statute and may only change the schedule if a candidate shows by clear

and convincing evidence that because of procedural irregularities or

other facts he or she will be irreparably harmed absent such relief. No
ballot already counted could be uncounted by a court.

Section two amends Election Law § 9-211 to require that a central count
ballot scanner be audited with ballots from 3 percent of election
districts within 3 days of the election and that a similar supplemental
audit be done of all ballots received after the initial audit.

Section three amends Election Law § 7-122 to require a box labeled "BOE
use only" on affirmation ballot envelopes for use in the review of
ballot envelopes pursuant to section 9-209.

Section four amends Election Law § 8-302 to provide that if a voter's
name appears on the registration list with a notation indicating the
board of elections has issued an absentee, military or special ballot,
the voter may not vote on a voting machine but may vote by affidavit
ballot.

Section five amends Election Law § 16-106 to authorize a challerige to
the board of election's refusal to cast a ballot in the supreme or coun-
ty court and to prohibit such court from changing the process or sched-
ule contained in Election Law § 9-209.

Section six amends Election Law § 17-126 to create an exception to a
potential misdemeanor charge for unfolding a ballot before the closing
of the polls when processing a ballot pursuant to-tlection Law § 9-209.

Section seven amends Election Law § 17-130 to create an exception to a
potential misdemeanor charge for unfolding'z ballot before the closing
of the polls when processing a ballot pursuant to Election Law § 9-209.

Section eight is the effective date«

EXISTING LAW:

JUSTIFICATTION:

During the 2020 election, when vastly more absentee ballots were used by
voters because of the COVID-19 pandemic, the election results were
significantly delayed in many races due to the current canvassing proc-
ess and schedule. The law passed last year will once again allow voters
to cite COVID-19 as a reason to use an absentee ballot in this year's
election.

The purpose of the bill is to speed up the counting of absentee, mili-
tary, special and affidavit ballots to prevent the long delay in
election results that occurred in the 20206 election and to obtain
election results earlier than the current law requires. To do so, the
bill would require the boards of elections to review absentee, military
and special ballots on a rolling basis as they are received prior to,
during and after the election.

In order to promote quicker election results, the enacted law would also
require all central count ballot scanners to be audited within 3 days of
the election and it would prohibit a court from changing the process for
canvassing ballots, a common occurrence during litigation that delays
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election results. Any scheduling changes would require a clear and
convincing showing by a candidate.
A second purpose of the bill is to remove the minor technical mistakes
that voters make, which currently can render ballots invalid, so that
every qualified voter's ballot is counted. It does so by defining, in
statute, what renders a bill invalid, defective but curable, or valid
and not needing a cure. If the board of elections commissioners or their
designees "split" on the question of validity, a presumption of validity
applies in favor of the voter and the ballot is processed for canvass-
ing.

This bill continues the extensive reform of the election law that has
occurred over the last two years to make a more liberalized use of
absentee ballots by voters feasible in the future without unduly delay-
ing election results.

LEGISLATIVE HISTORY:

Died in Rules/Died in Election Law (Assembly)

FISCAL IMPLICATIONS:

None

LOCAL FISCAL TMPLICATIONS:

None

EFFECTIVE DATE:

This act shall take effect January 1, 2022 and-shall apply to elections
held on or after such date; provided, however ‘that paragraph (h) of
subdivision 7 of section 9-209 of the election law, shall take effect
January 1, 2023.
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TITLE....Provides for absentee voting in village elections and extends provisions relating to absentee voting
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AMEND AND RECOMMIT TO RULES
PRINT NUMBER 7565A

REFERRED TO ELECTIONS
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PRINT NUMBER 7565B

REPORTED AND COMMITTED TO RULES
ORDERED TO THIRD READING CAL.10
PASSED SENATE

DELIVERED TO ASSEMBLY

referred to election law
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ordered to third reading rules cal.6
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BIAGGI, BROUK, LIU, MAY
Amd §2, Chap 139 0of 2020; amd §§15-120 & 15-122, EIL
Permits voting by absentee ballot where there is a risk of contracting or spreading a disease that may cause illness

to the voter or to other members of the public.
EFF. DATE 01/21/2022 (SEE TABLE)

01/19/22 S7565-B Assembly Vote Yes: 100 No: 45

01/10/22 S7565-B Senate Vote

Aye: 42 Nay: 21

Go to Top of Page

Floor Votes:

01/19/22 S7565-B Assembly Vote Yes: 100 No : 45

Yes Abbate Yes Abinanti Yes Anderson
No Ashby Yes Aubry No Barclay
Yes Barrett Yes Benedetto Yes Bichotte
Hermelyn
No Brabenec Yes Braunstein Yes Bronson
Yes Burdick Yes Burgos Yes Burke
No Byrne No Bymes Yes Cahill
Yes Clark Yes Colton Yes Conrad
Yes Cruz Yes Cusick Yes Cymbrowitz
Yes Davila No DeStefano Yes Dickens
Yes Dinowitz No DiPietro No Durso
Yes Englebright Yes Epstein Yes Fahy
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Yes Fernandez No Fitzpatrick Yes Forrest No Friend
Yes Frontus Yes Galef Yes Gallagher No Gallahan
No Gandolfo No GiglioJA No GiglioJM Yes Glick
Yes Gonzalez-Rojas No  Goodell Yes Gottfried Yes Griffin
Yes Gunther A No Hawley Yes Hevesi Yes Hunter
Yes Hyndman Yes Jackson Yes Jacobson Yes Jean-Pierre
No Jensen Yes Jones Yes Joyner Yes Kelles
Yes Kim No Lalor Yes Lavine No Lawler
No Lemondes Yes Lunsford Yes Lupardo Yes Magnarelli
Yes Mamdani No  Manktelow Yes McDonald No McDonough
Yes McMahon Yes Meeks No Mikulin No MillerB
No MillerM Yes Mitaynes No Montesano No Morinello
Yes Niou Yes Nolan No Norris Yes O'Donnell
Yes Otis No Palmesano Yes Paulin Yes Peoples-Stokes
Yes Perry Yes Pheffer Amato Yes Pretlow Yes Quart
No Ra Yes Rajkumar Yes Ramos No Reilly
Yes Reyes Yes Richardson ER Riveral Yes _ Rivera JD
Yes RosenthalD  Yes Rosenthal L Yes Rozic Na - Salka
Yes Santabarbara  Yes Sayegh No  Schmitt Yes Seawright
ER  Septimo Yes  Sillitti Yes Simon No Simpson
No Smith . No Smullen Yes Solages Yes Steck
Yes Stern Yes Stirpe No Tague No Tannousis
Yes Tapia Yes Taylor Yes Thicle Yes Vanel
No Walczyk Yes Walker Yes - Wallace No Walsh
Yes Weinstein Yes Weprin Yes. ™ Williams Yes Woerner
Yes ZebrowskiK  Yes Zinerman Yes Mr. Speaker
Go to Top of Page
Floor Votes:
01/10/22 S7565-B Senate Vote Aye: 42 Nay: 21
Aye Addabbo Nay Akshar Aye Bailey Aye Biaggi
Nay Borrello Nay Boyle Aye Breslin Aye Brisport
Aye Brooks Aye Brouk Aye Cleare Aye Comrie
Aye Cooney Nay Felder Nay Gallivan Aye Gaughran
Aye Gianaris Aye Gounardes Nay Griffo Aye Harckham
Nay Helming Aye Hinchey Aye Hoylman Aye Jackson
Nay Jordan Aye Kaminsky Aye Kaplan Aye Kavanagh
Aye Kennedy Aye Krueger Nay Lanza Aye Liu
Aye Mannion Nay Martucci Nay Mattera Aye May
Aye Mayer Aye Myrie Nay Oberacker Nay O'Mara
Nay Ortt Nay Palumbo Aye Parker Aye Persaud
Aye Ramos Nay Rath Aye MIe{ler:?cflklm— Nay Ritchie
Aye Rivera Aye Ryan Aye Salazar Aye Sanders
Aye Savino Aye Sepulveda Nay Serino Aye Serrano
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Aye Skoufis Aye Stavisky Nay Stec Aye Stewart-
Cousins
Nay Tedisco Aye Thomas Nay Weik
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STATE OF NEW YORK

7565--8B

2021-2022 Regular Sessions

IN SENATE

December 3, 2021

Introduced by Sens. BIAGGI, BROUK -- read twice and ordered printed, and
when printed to be committed to the Committee on Rules -- committee
discharged, bill amended, ordered reprinted as amended and recommitted
to said committee -- recommitted to the Committee on Elections in
accordance with Senate Rule 6, sec. 8 -- committee discharged, bill
amended, ordered reprinted as amended and recommitted to said commit-
tee

AN ACT to amend the election law, in relation to- absentee voting in
village elections; to amend chapter 139 of the lawz-of 2020 amending
the election 1law relating to absentee voting, in relation to the
effectiveness thereof; and providing for the repeal of certain
provisions upon expiration thereof

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Section 2 of chapter 135 of the laws of 2020 amending the
election law relating to absentee voting, is amended to read as follows:

§ 2. This act shall take effect immediately and shall expire and be
deemed repealed [Fanuary—3] December 31, 2022.

§ 2. Subdivision 1 of se¢tion 15-120 of the election law, as amended
by chapter 289 of the laws of 2014, paragraph (c) as amended by chapter
322 of the laws of 2021, is amended to read as follows:

1. A qualified voter of a village may vote as an absentee voter under
this section 1if during all the hours of voting on the day of a general
or special village election he or she will be:

(a) absent from the county of his or her residence; or

(b) unable to appear at the polling place because of illness or phys-
ical disability, or duties related to the primary care of one or more
individuals who are ill or physically disabled, or because he or she
will be or 1is a patient in a hospital,_ provided that, for purposes of
this paragraph, "illness" shall include, but not be limited to,
instances where a voter is unable to appear personally at the polling

EXPLANATION--Matter in italics (underscored) is new; matter in brackets
[-] is old law to be omitted.
LBD13908-05-2
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1 place of the election district in which they are a qualified voter
2 because there is a risk of contracting or spreading a disease that may
3 cause illness to the voter or to other members of the public; or

4 (c) an incarcerated individual or patient of a veteran's adminis-
5 tration hospital; or

6 (d) absent from his or her voting residence because he or she is
7 detained in jail awaiting action by a grand jury or awaiting trial, or
8 confined in jail or prison after a conviction for an offense other than
9 a felony, provided that he or she is qualified to vote in the election
18 district of his or her residence.

11 § 3. Subdivision 1 of section 15-122 of the election law is amended to
12 read as follows:

13 1. A qualified elector of a village, who, on the occurrence of any
14 general or special village election, may be within the county of his
15 residence but unable to appear personally at the polling place in the
16 village of his residence because of illness, physical disability or
17 confinement either at home or in a hospital or institution, other than a
18 mental institution may vote as an absentee voter under this section,,
19 provided that, for purposes of this subdivision, "illness" shall
20 include, but not be limited to, instances where a voter is _unable_ to
21 appear personally at the polling place of the election district in which
22 they are a qualified voter because there is a risk of contracting or
23 spreading a disease that may cause illness to the voter ! or to__other
24 members of the public.

25 § 4. This act shall take effect immediately and ¢hall be deemed to
26 have been in full force and effect on and after (December 31, 2021;
27 provided however that the provisions of sections-two and three of this
28 act shall expire and be deemed repealed December 31, 2022.
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NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule VI. Sec 1

BILL NUMBER: S7565B

SPONSOR: BIAGGI

TITLE OF BILL:

An act to amend the election law, in relation to absentee voting in
village elections; to amend chapter 139 of the laws of 2020 amending the
election law relating to absentee voting, in relation to the effective-
ness thereof; and providing for the repeal of certain provisions upon
expiration thereof

PURPOSE OR GENERAL_ IDEA OF BILL:

To allow voters who are concerned about voting in-person due to the
ongoing COVID-19 pandemic to request an absentee ballot through December
31, 2022.

SUMMARY OF SPECIFIC PROVISIONS:

Section 1 amends section 2 of chapter 139 of the laws of 2020 amending
the election law relating to absentee voting, o extend the effective
date to December 31, 2822.

Section 2 amends subdivision 1 of sectieni15-120 of the election law to
allow voters to vote via absentee ballot in village elections by select-
ing temporary illness due to a risk &% spreading or contracting a
disease that may cause illness to.the public.

Section 3 amends subdivision i ‘@f section 15-122 of the election law to
allow voters to vote via absentee ballot in village elections by select-
ing temporary illness due to a risk of spreading or contracting a
disease that may cause illness to the public.

Section 4 sets forth the effective date.

JUSTIFICATION:

Currently, New York's law only allows an individual to request an absen-
tee ballot if they a) will be absent from their county of residence or
New York City on the day of the election, b) are unable to appear at the
polling place due to illness, physical disability, or care-taking
responsibilities for someone who is ill or disabled, c¢) are a resident
or patient at a veteran health administration hospital, or.d) are
currently being held in jail. These restrictive criteria do not accommo-
date people who are concerned about the risk voting in-person would pose
to their own or other's health.

Individuals, especially those who are high-risk, should be given the
tools to take extra precautions to navigate the coronavirus pandemic.
According to the CDC, older people and people with existing health
conditions, like heart disease, lung disease, or diabetes, are at great-

public.leginfo.state.ny.us/navigate.cgi?NVDTO: 67
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er risk of serious illness if they contract COVID-19. High-risk individ-
uals who are trying to limit their potential exposure or other's expo-
sure to the virus should not have to decide between protecting their
health or exercising their civic duty. Similarly, individuals who are
preventively quarantined should still be able to participate in our
elections. This bill amends the definition of illness to include
instances where a voter is unable to appear personally at their polling

place because there is a risk of contracting or spreading a disease that
may cause illness to the voter or to other members of the public.

This legislation was originally passed in 26820 and intended to remain in
effect until January 1, 2022. Unfortunately, the COVID-19 pandemic still
poses significant risks to the health of New Yorkers. Accordingly, this
bill would extend this measure through December 31, 2822 so that New
Yorkers can continue to participate in our elections without compromis-
ing their health and safety. Additionally, this legislation expands this
protection to cover village elections.

PRIOR LEGISLATIVE HISTORY:

New bill.

FISCAL IMPLTICATIONS:

None.

EFFECTIVE DATE:
Immediately and shall expire and be deemed repealed December 31, 2822.
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MAJORITY REPORT

To the Legislature:

This Committee was created by a joint resolution of the Legisla-
ture in the Legislative Session of 1953. The purpose of the Com-
mittee was to investigate and make a detailed study of the provisions
of the Election Law of the State of New York and other statutes
relating to the clective franchise; to examine into the provisions
contamed in such laws for the purpose of rewsmg and amendmg
the same, as well as to bring up to date such provisions in accord-
ance with modern needs, and to afford to the people a maximum
exercise of the elective franchise and a maximum expression of their
choiee of candidates for public office and party position.

The Committee, consisting of Senators Henry Neddo, Frank S.
MeCullough and Joseph R. Marro and Assemblymen J. Eugene God-
dard, Robert G. Main and Anthony J. Travia met o Junc 26, 1953,
and elected Assemblyman J. Eugene Goddard as Chairman, Senator
Henry Neddo as Vice-Chairman and Assemblyman Anthony J.
Travia as Secretary. The Committee appointed Louis J. Lefkowitz
as counsel, Jaeob Markowitz as minority ceansel, William D, Meisser
as consultant and Alexander Hamilton ‘as assistant consultant.
Thereafter, Jacob Markowitz, upon his-election as a justice of the
Supreme Court in the First Judicial District, resigned as minority
counsel and in his place, Willism J. Calise was appointed. On
February 1, 1954, Abraham Schulman was appointed as assistant
counsel.

On April 2, 1953, in a memorandum issued by Governor Dewey
approving certain bills amending the Election Liaw, the Governor,
in referring to this Committee, stated, ‘‘To angment the salutary
changes provided ky these bllls the Leglalamre has created a Joint
Legislative Committee to study the Election Law. One of the first
tasks of the Committee will be the preparation of legislation to
permit any munieipality to establish a system of permanent personal
registratioxt at its own option.”’

At the first meeting of the Committee it was decided that it should
proceed with the following objectives:

1. Preparation of a bill establishing a system of permanent per-
sonal registration on an optional basis.

2. Consideration of amendments to the Election Law and other
statutes affecting the elective franchise for the purpose of improving
election and party procedures and to remove unnecessary technicali-
ties from the Election Law.

3. Consideration of new laws to serve the convenience of the voter
and to meet current needs.

Your Committee concluded at this meeting that laws can provide
only the means of achieving good government: that the vigorous
support, active interest and informed participation by the people
in party affairs and at the polls are necessary to bring about good

[2]
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party officers, improved party organization and more effective laws -

to afford a meximum exercise by the people of the elective franchise.

Your Committee thereafter communicated with Boards of Elee-
tion, Boards of Supervisors, town and village officials and represen-
tatives of party organizations and eivic groups. These groups were
requested to submit recommendations for amendments or additions
to the Elcction Law or any other laws relating to the conduct of
elections. They were particularly requested tc give the Committee
the benefit of their views with respect to the practical administra-
tion and opcration of such laws. The suggestions received from
these sourees cover many sections of the Election Law and related
statutes. Considerable time was required to study these communica-
tions in order that all suggestions receive proper consideration.
Your Committee is much indebted to these various agencies for the
valuable suggestions that were submitted.

Members of the Staff of the Committee conferred with a repre-
sentative of the Election and Law Bureau of the Uffice of the Secre-
tary of State. Several proposals were received from this representa-
tive for the more efficient administration of the Election Liaw.

Members of the Committee and Staff also conferred on several
occasions with representatives of the Ditvision for Servicemen’s Vot-
ing concerning the administration of the War Ballot Liaw and dis-
cussed proposed amendments to this law so as to afford a maximum
means to members of the armed forces and their families to obtain
and vote a military ballot.

Members of the Staff of the Committee conferred with members
of the Board of Electicns of the City of New York and of the
counties outside thereuf and also with other groups interested in
the elective processes) In view of their extensive experience, they
were able to and ‘did offer construetive proposals for the more
efficient condusct of elections.

On June 20 and July 1, 1953, the Chairman and eounsel to the
Committee attended the annual convention of the Election Com-
missioners’ Association of the State of New York which was held
at Leke George, N. Y. At that time your Chairman outlined the
purpose of the Committce and its objectives and expressed his destre
to have the members of this Association cooperate with the Commit-
tee. At this convention counsel to the Committee explained to the
membership of the Association in detail the amendments to the Elce-
tion Law and other laws affecting the elective franchise whieh had
passed at the 1953 Session of the Legislature. The views of the
membership of the Association were submitted with respect to pro-
posed legislation for the 1994 Session. Your Committee partieularly
desires to express its appreciation for the constructive suggestions
made by this representative group of the Eleetion Commissioners
in this State. They are more thoroughly familiar with the practical
operation of the provisions of the Election Law than any other
group of citizens. Their suggestions for the simplification of this
law deserve the utmost consideration.

A general discussion followed with respect to administration
problems affecting Boards of Election throughout the State and
suggestions were adopted to solve these problems. -
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LEGISLATION INTRODUCED AND PENDING

Of the many proposals recommended to the Committee by the
various agencies and groups herain mentioned, as well as those pro-
posed by the Committee and its counsel, your Committce has
selected only those for action at this session of the Legislature which
it believes require immediate consideration, leaving for further con-
sideration and recommendation other matters requiring additional
study. The legislation recommended for enactment at this session
is designed fo repeal obsolete provisions of the law; clarify existing
provisions thereof ; improve election and party procedures and the
conduet of primary and general elections; revise the form of and
simplify the procedure relating to designating and independent
nominating petitions so as to eliminate unnecessary technicalities;
propose a system of permanent personal registration on an optional
basis. A summary of the legislation sponsored by your Committee
or by a majority thereof, is found in the Appendix herein.

Your Committee and its Staff have also given carcfal considera-
tion to other legislation pertaining to the elective franchise intro-
duced by members of the Legislature who are nol members of this
Committee.

PUBLIC HEARINGS

Two public hearings on a proposed optional system of permanent
personal registration and other changes in the Election Liaw were
held by this Committee,

Civie, industrial, labor and political organizations were invited
to have their representatives attend hearings to be held in New York
City and Albany. Notices of the hearings were published in the
New York Law Journal and mnotices of the hearings were also
released to daily newspapers throughout the State inviting public
attendance at such hearings by organizations or anyone who might
be interested in.& diseussion of such subjects and other matters
pertaining to the elective franchise.

HEARING IN NEW YORK CITY

On October 19, 1953, a hearing was held at the Association of the
Bar of the City of New York. The entire Committee and its Staff
attended the hearing. The appearances were as follows:

George H. Hallett, Jr. and Richard 8., Childs, representing
Citizens Union of the City of New York; Mrs. F. L, Bradfute and
Mrs. William J. Kelly, representing New York League of Women
Voters; William A. Mills, representing the Empire State Chamber
of Commerce; I. D. Robbins, representing New York Federation of
Labor; Carl J. Noc and Joseph E. Morahan, Deputy Commissioncrs
of the Board of Elections of Westchester County; Stanislaus J.
Dean, President, Election Commissioners’ Association of the State
of New York; Angela R. Parisi, Vice-Chairman, Democratic State
Committee; David A. DeWahl and Simeon Goldstein, representing
New York Young Republican Club; John 8. Stillman, representing
New York Young Demoeratic Club; Walter M. Weis, representing
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the City Club of New York; John R. Titus, representing Associated
Railroads of New York; Hon. Hulan E. Jack, Democratic County
Committee of New York; Warren L. Schur and Theodore Kupfer-
man, representing Election Reform Committee, Inc.; Richard A.
Wels, representing Affiliated Young Democrats, Inc.; Louis F.
Donato, Allied Printing Trades Council ; Richard Lane, represent-
ing Lexington Democratic Club; Bentley Kassal, representing
Americans for Democratic Action; Joseph Zavatt, representing
Nassau County Republican Committee; John Clark and Max K.
Lerner, representing themselves.

HEARING IN ALBANY

A hearing was held on November 16, 1953, at the State Capitol
in Albany. The entire Committee and its Staff attended the hear-
ing. The appearances at this hearing were as follows: James J.
Dornelly, representing The Liberal Party; Themas Walsh, repre-
senting the C. 1. O.; John J. Roberts, representing Empire State
Chamber of Commerce; Joseph R. Shaw, Associated Industries of
New York State; James Macauley, representing the A. F. of L.
Empire Typographical Conference; Mrs. Margo Gayle, New York
County Democratic Executive Commniitiee ; Mrs, Stanley Mayersohn
and Mrs. P. L. Bradfute, representing the New York League of
Women Voters and Mrs. Jertrude Moore, representing the Demo-
eratic State Committee.

At both hearings the varicus speakers expressed the views of their
organizations, or, where the speaker did not represent any organiza-
tion, he presented his ewn individual views. There was a very inter-
esting discussion and exechange of information and proposals for
amendments to tho Election Law. Your Committee is very grateful
to those who participated in the hearings and acknowledges that
very helpful assistance was given to the Committee.

ATTENDANCE AT ELECTION COMMISSIONERS
CONVENTIGN

On February 9, 1954, your Committee and its Staff met with the
membership of the Election Commissioners’ Association of the State
of New York at its mid-winter convention held in Albany. At this
meeting most of the bills introduced by the Committee at the 1954
session of the Liegislature, as well as non-Committee bills affecting
the Election Law and related constitutional amendments, were dis-
cussed and considered. Of prime importance was the lengthy con-
sideration of the proposed legislation to establish a system of
permanent personal registration on an optional basis. The Asso-
ciation is vitally interested in this subject and the proper adminis-
tration of this legislation is of paramount importance to this group
of administrators of the Election Law. Various local problems
affecting the administration of the Election Law were also brought
up for discussion at this meeting and your Committee and its Staff
offered suggestions in an effort to be of assistance to the Election
Commissioners in connection with such problems,

From \he Dwg.tal Celectiars of the Now York State Darary

36 of 124



(FILED: SARANVGEOUNUNTELERERROIQ7030202056008330MPM

NYSCEF DOC. NO. 20

INNBEEXNNO.906220123

. ‘ RECEIVED NYSCEF: 10/28/2022

7
BILL TO ESTABLISH A SYSTEM OF PERMANENT PER-
SONAL REGISTRATION WHICH MAY BE ADOPTED ON

AN OPTIONAL BASIS BY THE CITY OF NEW YORK OR
BY ANY COUNTY OUTSIDE SUCH CITY

"In 1938 the people of the State of New York approved an amend-
ment to the Constitution which anthorized the Legislature to provide
a system of permanent personal registration. During the fifteen
years that have passed since that action, a considerable amount of
research has been conducted by interested parties; numerous bills
providing for various plans of permanent personal registration have
been introduced into the Legislature; and the issue has been vigor-
ously debated, publicly, and in legislative eommittees. To date,
enabling legislation has not yet been enacted. ‘

Your Committee, after its organization, corresponded on several
occasions with election and registration officials of all of the states
and more than seventy-five of the larger ecities in these states, where
a system of permanent personal registration is in.effect, requesting
copies of statutes, reports, data and forms usedn such states and

cities; also asking for their views on the administration of the law

in effect in such states and cities and for their experiences in regard
to fraudulent registration under their respective systems.

A detailed and exacting study was made of the different systems
of permanent personal registration in<eifect in such states and cities,
including such important questiovs as to the information to be
recorded on registration eards, registration lists, police and other
checks, caneellation of registration for failure to vote, transfer of
registration, investigation and cancellation of prior registration, the
use of a serial number for registrants, and many other complicated
administerial problems which go together to make up the composite
picture of establishing a system of permancnt personal registration.

The Staff studied the previous bills introduced in the New York
State Legislature and also the reports filed by previous eommittees
on this subject.

Considerxble time was required in the study of the registration

cards and other forms. Forms used by citics or counties in other

states were examined as 2 basis for the form of the registration card
to be prepared for use in the proposed system in this State. Much
time was spent.in consultation with representatives of Remington
Rand Company, Inc. and International Business Machines Corp. in
connection with the proposed form of registration card, the indices
and equipment .neeessary for the administration of such a systeni.
Considerable ¢orrespondence was also had with the Pcst Index
Company of Jamestown, N. Y., Remington Rand Company and
International Business Machines Corporation, manufacturers and
distributors, concerning the eost of registration cards, registration
equipment and the many items involved in setting up a system
such as proposed by your Committee,

The Committee and its Staff held sessions on many occasions for
the purpose of planning proposed legislation setting up an optional
system of permanent personal registration.
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Counsel to the Committee visited the offices of the Board of Elee-
tiops in New York City, Westchester Coupty and Nassau County
and consulted with eleetion commissioners for the purpose of com-
paring the administration of the preseut law with the administra-
tion details and problems under an optional system of permanent
personal registration. In addition, the Staff corresponded with
election officials of other counties for the same purpose.

At the request of the Committee and its Staff, William D, Meisser,
Commissioner of Elections, Nassau County and Consultant to your
Committee, visited the cities of Columbus, Ohio; Kansas City, Mis-
souri; St. Louis, Missouri; Harrisburg, Pennsylvania; Milwaukee,
Wisconsin and Detroit, Michigan, where a system of permanent
personal registration has been and is in effect. Commissioner Meisser
visited the offices of the various Boards of Election and registra-
tion boards in such cities and inspected their records and equipment.
He also consulted the election officials in such ecities regarding the
administration of their systems. Commissioner Meisser procured
forms of registration cards, data and other relevant forms and also
pertinent information as to the cost of equipment. Commissioner
Meisser prepared a detailed report covering questions of initial
registration, transfer of registration, cancellation of registration,
registration boards, absentee ballets, registration lists and pro-
cedure of voting. All of these reports and data were considered
by the Staff and members of your Committee prior to the prepara-
tion of the Committee's bill.

As indicated in ancthex portion of this report, public hearings
were held by this Committee to which representatives of civie
organizations, poljtical parties, boards of election and industrial
groups were invited to attend. Among other things, the subjeet
of an optional system of permauent personal registration was dis-
cussed at great iength.

On December 28 and 29, 1953, the Committee and its Staff met
in New York City for the purpose of discussing at length provisions
of the proposed bill and at such time also reviewed the minutes of
the public hearings conduected by the Committee.

Atter the aforesald exhaustive study of statutes of other states
and cities, and experiences with the law in such states and cities,
and after comsideration of voluminous data, examination of bills
previously introduced in the New York State Legislature and
reports of legislative eommittees on this subjeet, the Staff of your
Committee prepared a bill establishing a system of permanent per-
sonal registration in the City of New York and the counties of the
State on an optional basis by loeal action. The bill will permit an
expression of home rule on the subjeet and the majority of the
Committee believes it is in the publie interest that it authorize the
adoption of such a system by local governments which desire to
utilize it and can afford its costs.

The bill is very simple and easy to administer. A new article sets
forth the applicable provisions for a system of permanent per-
sonal registration, wherever adopted. As few amendments as possi-
ble to provisions of the existing Election Law have been made in
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order to avoid confusion in the localities which do not adopt the
system and will still operate under the present law. Many sections
of the present law pertaining to subjects other than registration
will still be applicable where the system is adopted and therefore
reference to existing sections of the statute in the new article will
make the system more simple to administer than if theré weee a
repetition verbatim of many of the éxisting seetions ih the new
article.

The bill contains adeguate safeguards @nd invéstigative and
reporting procedures covering all the c¢hecks apgainst fraudulent
practices recommended in the repoft of Di. Robest ¥. Ray which
was submitted to Governor Dewey on Januaty 31, 1952, His report
was a comprehensive and scientific study of permanent personal
registration and was conducted at the request of Governor Déwey.
This survey reflected his research in the gities of Ghiedgo; Los
Angeles, San Franciseo, Detroit, Cleveland, Philadziphid; Boston,
New York and other sections of the country all'of which eities,
except New York, employéd then and presently employ a system of
permanent personal registration.

The bill sponsored by a majority of tha Comnittée affords the
individual citizen maximum opportunity i exereise the privilege of
the franchise. It is obvious that no registration law can be & * cure-
all’’ but it is believed that the bill proposed by a majority of the
Committee establishes an effective and satisfactory system of regis-

tration. _ ) | L
FUTUGRE WORK OF COMMITTEE

While your Committee tias recoinmended many charges in the
Election Law, nevértheless, a substantial amount of its work still
remains to be tomplei=d.

Your Committee will continue duting the present session to study
all proposed amsndments to the Blection Law and other laiws per-
taining to the tlective frahchise. The Comiittée désires to hold
further hea¥ings in variois parts of the State with loeal representa-
tives of agarcies interested in the administration and enforcement
of the Election Law in order to discuss ways and means of eliminat-
ing unnecessary details, promote greater simplicity and uniformity
in the forms and reports required, eliminate unnecessary expense
in such matters and recééive suggestions for proposed amendments
to the law. '

Your Committee also is of the opinion that it ean be of assistance
to those counties which adopt a systein of permaneént personal
registration, the officials of which, after their experience with such a
system, will be in a position to recommend possible changes to
improve the administration of the system.

CONCLUSION

A major portion of the legislative proposals recommended by
the Committee are for the improvement of election and party pro-
cedures. They are designed to encourage a more active participa-
tion by voters in elections and party affairs.
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The Committee is proud. of the faet that its recommendations
represent progress and achievement from the standpoint of
improved Election Law machinery. It has approached the prob-

" lems affecting the elective franchise in a manner designed to elimi-

nate technicalities and to bring about a maximum exercise of the
elective franchise by voters. )

Having in mind one of the purposes of this Committee is to bring
up to date the provisions of the Election Law of the State of New
York and other related statutes in accordance with modern needs,
the Committee believes that the tasks assigned to it cannot be com-
pletely performed at this session. If this session of the Legislature
enacts the Committee bill to establish a system of permanent per-
sonal registration on an optional basis, your Committee feels that

_ it will have accomplished a great deal.

Your Committee respectfully suggests that it be continued with
all of its powers and duties for another year. "All of the officials,
groups and eivic representatives charged with the administration
of the Election Law, who have appeared: beéfore your Committee,
have urged that the work of this Comriittee be eontinued. The
following exeerpt from a resolution adopted by the Election Com-
missioners’ Association of the Statc of New York, dated February
9, 1954, to Hon. Thomas E. Dewey and the legislative leaders
follows:

‘““WHEREAS, The Elec¢tion Commissioners’ Association of the
. State of New York is wow in session at the 38th annual winter
meeting at the DeWitt Clinton, Albeny, New York, and * * *
“To the members of the Joint Legislative Committee we
extend our sincere thanks for the manner in which they have
conduected {ieir public hearings on permancnt personal regis-
tration aad for their efforts in proposing legislation that may
improve our present system and we recommend to the Legis-
lature of this State and the Governor the continuance of the
bi-partisan legislative committee on election matters.”’

Al of whieh is respectfully submitted,

J. EveeNE Gopparp, Chairman
Hexry Neppo, Vice-Chairman
Roserr G. Man

Frang 8. McCurLouecu

Albany, New York, March 1, 1954
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APPENDIX

BILLS SPONSORED BY THE COMMITTEE OR
BY A MAJORITY OF THE COMMITTEE

(All sections refer to the Election Law unless otherwise indicated.)

Sees, 15, 108 and 136: S. Int. 2485, S. Pr. 2650, by Marro; A. Int.

9830 A. Pr. 3445, by Main.

Re Section 15:

Section 15 is keing amended so as to create subdivisions 1 and 2
out of the existing unnumbered paragraphs.

The purpose of new subdivision 3 of section 15 is to provide for
the direct election of district leaders within any county in the. city
of New York.

The organization and control of political parties is governed by
the Election Law except to the extent that it is left {¢ party rules.
One of the matters now left to the rules is the msthod of selecting
district leaders and co-leaders, but there is no statutory authority to
provide for their election at the polls unlese they are made to
coineide with State eommitteemen, as in the’ Democratic Party in
Brooklyn. The names of eandidates for<leadership do not appear
on the primary ballot. Afi the present thme it is necessary for the
enrolled voters to determine which of the county committeemen
candidates whom they wish to support in their election district
are pledged to a particular caudidate for leader.

This is a permissive provisico and provides that if the rules of the
county ecommittee shall s¢ provide, one distriet leader and one
assoeiate distriet leader(shall be elected at primary eclections for
each Assemibly district; or part of an Assembly district, as may
be designated in such rules for the purpose. In New York County,
there are distriet jeaders in both of the major parties for entire
Assembly districts, and in some cases for parts of Assembly dis-
triets. The kil further provides that the district leader or associate
distriet leader shall be of opposite sexes. shall ke enrolled voters
of the party residing within the district and shall be clected at the
same primary election and for the same term as members of the
county committee,

The bill further provides (a) that the said distriet leader or
associate distriet leader shall perform such duties, powers and fune-
tions as the rules of the county committee may preseribe; (b)
vacancies in such positions shall be filled by the members of the
county committee within the Asscnbly district or part thereof as the
case may be; (c) distriet leaders and associate district leaders shall
not be members or vote in meetings of the county commitiee or any
sub-committee .thereof unless also duly elected to membership
thereon.

Re Section 108, subdivisions 3 and 5:

Subdivisions 3 and 5 preseribe presently the form of the primary
ballot and are being amended as to language to make provision for
the party positions of Assembly district leader and associate Assem-
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bly district leader provided for in new subdivision 3 of section 15
herein,

Re Section 136, subdivision 2

This subdivision is being amended so as to make provision as to
the number of signatures required to designate a candidate for
Assembly district leader or associate Assembly distriet leader; it
is proposed that the number of signatures as is now required for
candidates for the position of delegate to a State convention or
judicial distriet convention or member of the State committee shall
also apply to the party position of Assembly district leader or asso-
ciate Assembly district leader.

Sec. 17, sub. 3: 8. Int. 2554, S. Pr. 2719, by Neddo; A. Int. 2920,
A. Pr, 3044, by Travia.

The statute now provides that when vocancics exist in the county
committee by reason of an increase of the pumber of election dis-
tricts within the county, oceasioned by a change of the boundaries
or the formation of one or more electicn dlstmcts, the county com-
mittee, upon s organizalion after the election of its members, may
determine the districts which the members so clected shall represent
for the remainder of their terms.

Under the present languageof the statute, questions have arisen
as to whether the county committee may also act under the following
circumstances:

(a) al any time after ils organization

(b) when there is a decrease of the number of election dis-
triets

(e) whan there is an abolition of the election distriets

In order to remove all doubt, the amendments are being proposed.
There will be changes in the boundaries, as well as an increase and
decrease of election distriets in many counties as a result of the
reecent reapportionment act requiring changes of existing Assembly
distriet lines,

Secs. 79, 187, 291 and 294 : S. Int. 223, S. Pr. 223, by Neddo; A. Int.
241, A. Pr. 241, by Travia.

Re Section 79:

This amendment authorizes the board of elections to iuerease
the amount that may be charged for a ward pamphlet containing
the list of registered voters from 10¢ to $1.00 a copy and for an
Assembly distriet pamphlet from 25¢ to $1.50 a copy. It is to be
noted that the amount of the charge is permissive and not manda-
tory. The amounts now in the law were fixed many years ago
(in 1922 or prior thereto). The cost of printing such pamphlets
has increased considerably, primarily due to the short period of time
in which they must bo produced, thereby making it necessary to
pay the printers overtime. Boards of election have indicated that
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the proposed inerease in the amounts will be consistent with present
day costs for material and labor in preparing and printing such
pamphlets.

Re Section 187:

Two very minor amendments are being made to this seetion. In
subdivision 1 the word ‘‘fall’’ is being substituted for the word
“full”’ to eorrect an obvious error.

There are now two subdivisions ‘“2;’’ the law is being amended
so that the second subdivision ‘‘2’’ is made subdivision ‘‘3’’ and
the subsequent subdivisions are likewise being changed to conform.

Re Secttons 291 and 294 :

These sections are being amended to conform fo changes made
in the Federal law, U. S. C. Title 3, Chapter 1, sections 6 and 11

" in relation to the furnishing of lists of electors. Formerly such lists

were sent to the Secretary of State of the United States: However,
due to ehanges in the Federal law mentioned above| such lists are
now required to be sent to the Administrator of General Services
of the United States.

Sec. 102-a: 8. Int. 1384, S, Pr. 1466, by Marro; A. Int. 1549, A, Pr.
1590, by Goddard.

This amendment suspends until July 1, 1955, provisions of the
Election Law specifying the weight and quality of paper upon which
official ballots must be printed.. A similar provision was enacted
throughout World War II as ‘@ war-time meéasure and up to and
including the 1953 Legislative Session.

The boards of election have indicated that the type of paper
required by law is still difficult to obtain.

Secs. 105, 120 and 248" 8, Int. 2793, S. Pr. 3190, by Rules; A. Int.
3161, A. Pr.1700, by Rules.

At the gemaral election in 1953, the people approved a consti-
tutional amendment providing for the joint clection of governor and
lieutenant-governor by the casting by each voter of a single vote
applicable to both offices (Article IV, Seetion 1). This bill imple-
ments such constitutional amendment,

Re Section 105:

The form of paper ballot when used on Election Day in the
event the machine breaks down is being amended to show the offices
of governor and lieutenant-governor in one section. Appropriate
language is being inserted to earry ont the purpose of the constitu-
tional amendment.

Re Section 120:

The form of absentee ballot is being amended to show the offices
of governor and lieutenant-governor in one eolumn,
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Re Section 248:

The form of ballot on the voting machine is being amended to
show the candidates for governor and Licutenant-governor in one
column. Appropriate language is being added to carry out the
purpose of the aforesaid comstitutional amendment by providing
that the voting machines shall be so adjusted that the candidates
for governor and lieutenant-governor appear in one column and
that the easting of a single vote shall be applicable to both such
offices.

Sees. 185 and 138: S. Int. 2693, S. Pr. 3328, by McCullough; A. Int.
2763, A. Pr. 3803, by Goddard.

The purpose of thesc amendments is -to simplify the procedure
for obtaining valid designating and independent nominating peti-
tions and to eliminate provisions in the existing law which have
causcd the invalidation of petitions due to tectnicalities and strict
judicial construction.

Re Section 135:
Subs. 1 and 2:

There are several minor amendments in these subdivisions as to
language and punctuation.

Sub. 3:

In lieu of an authenticatling affidavit by the subsceribing witness
as to the signatures con‘the petition, there is being substituted a
‘‘statement of witness’® It is provided that such *‘‘statement
of witness’® shall, ‘bz accepted for all purposes as the eguivalent
of an affidavit, and if false shall subject the witness to the same
penaliies as if ‘he had been duly sworn. This amendwent will elimi-
nate the inyalidation of many petitions due to faulty jurats, failure
to fill in the date of swearing, failure to appear before a notary
publie; ete.

Re Section 138:

Subs. 1 and 6:

In the past, many independent petitions have been invalidated
on the ground that the signers of the petition failed to regisier for
the ensuing electiod as provided by the existing provisions of sub-
division 4 of this section. This provision is being eliminated and
there is being substituted in subdivision 6 of this bill a provision
that the signer of an independent petition in order to be qualified
to sign same must be registered at the time of the last preceding
general eleetion.

The election district of the signer’s residence at such preceding
election is required to be filled in on the petition as proposed in sub-
division 1, instead of the election distriet effective on the first day
of local registration as presently required in subdivision 1, and
the reason for such change is as follows: election districts are never
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changed from the previous general election throughout the period
when independent petitions are signed. Very often, such election
districts are changed, effective on October 1, which is subsequent
to the period of signing independent petitions. Oectober 1 is usually
the approximate date when local registration either has commenced
or is about to commence. Many signatures on independent peti-
tions are usually therefore invalidated when there has been a
change in a signer’s election distriet, effective at the ensuing local
registration, and such change is not known to the signers or eciren-
lators of the petition. They usually fill in the old election district
which, if it has been changed, is fatal because section 138, first
paragraph now prescribes that the election district of the signer
to be filled in the petition shall be the election district effective on
the first day of local registration.

New sub. 2:

The form and contents of the independent petition are being
changed and set forth at length so as to conform to ali of the pro-
posed amendments,

New sub. 3:

A “‘statement of witness” is being substituted for an affidavit
of a subscribing witness and also it is proposed that such state-
ment shall be accepted for all purposes as the equivalent of an
affidavit. This will carry out the sam= smendment as is proposed in
this bill to section 135.

There has been some doubt in thie past as to whether the election
district or the Assembly distriet of the subscribing witness’s present
residence was required to be'stated in the affidavit (now becoming
a statement of witness). (In order to avoid such confusion, it is
provided that the electiox distriet or the Assembly distriet wherein
the witness presently vesides need not be set forth in the statement
of the witness. Swnch’information serves no useful purpose and is
unnecessary.

New sub. 41

The matter in subdivision 4 is contained.in the present sub-
division 3.

New subs. 5 and 6:

The matter in subdivisions 5 and 6 is substantially the same as
in present subdivision 4 except: (a) it is proposed that an independ-
ent petition must be signed by voters numbering five per centum
of 'the total number of votes cast for governor within the politieal
upit involved instead of seven per centum, as now required; (b)
see explanation on previous pages under subdivisions 1 and 6 of
section 138 for an explanation of the proposed amendment in sub-
division 6.

New sub. 7:

The matier contained in this subdivision is the same as now

appears in present subdivision 4 at the end thereof.
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New Section 138-a:

Very often signers of petitions do not sign their full name as
required by statute and the courts have held that the signatures
are therefore invalid. This new section provides that the use of
titles, initials or customdry abbreviations of given names by the
signers of designating or independent nominating petitions shall
not invalidate such signatures provided that the identity of the
signer as g registered voter can readily be established by reference
to the signature on the petition and that of a person whose name
appears in the register of voters for the last preceding general
election,

The proposed amendments to sections 135 and 138 will result
in more valid designating and independent petitions and par-
ticularly ease present restrictions against independent petitions.

Sec. 153, new sub. 5: S. Int. 2722, 8, Pr. 2951, by Rules; A. Int.
3162, A, Pr. 3366, by Rules.

Under the existing provisions of section 153, subdivision 3 of the
Election Law, the meetings for persona! registration in the year
1954 in New York City and Westchoster County would be from
October 4th to the 9th, inelusive. < This year the Jewish Holiday
of Day of Atonement (Yom Kippur) is on October 7. This holiday
begins at sundown on October-€. Inasmuch as many inspectors of
the Jewish faith will be vnavailable o serve in the evening on
Octoher 6th, as well as on -October 7th, and also many voters of
Jewish faith will be unsahle to register on these days, it is proposed
to change the registration days this year so that same do not con-
fliet with the aforesaid holiday. The proposed registration days
will be as follows:

Thursday, September 30
Friday, October 1
Monday, October 4
Tuesday, October 5
Friday, October 8
Saturday, October 9

The registration hours on weekdays and on Saturday will be the
same as now provided by law.

It should be noted that in the past, bills to accomplish the same
purpose were enacted into law; Chapter 71, Laws of 1951; Chapter
275, Laws of 1948; Chapter 397, Laws of 1943; Chapter 496, Laws
of 1940, 1In the years 1951,°1943 and 1940 the registration days
were split so that some of the days of registration were in one week
and the other days of registration were in the following week.

The bill also repeals existing subdivision 5 of section 153 which
fixed the times for meetings of persopal registration for the year
1951 in the city of New York and the county of Westchester. This
provision is now obsolete.
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Sec. 157-a: S. Int. 195, S. Pr. 195, by McCullough; A. Int. 340,
A. Pr. 340, by Main.

This seetion pertains to the removal of names from registers in
non-personal registration clection districts of persons who have
failed to vote at a general election during a four-year period.

Several minor amendments are being made for clarity. Also, the
words ‘‘Register of Voters’’ are being substituted because the sub-
stituted words are the proper term. There is no such term as a
“voting list.”’

The law at the present time prescribes September 13, and also
September 20 as the last date on which the application for continu-
ance of the name on the register shall be received. This was an
obvious error and is being corrected by changing the dates to read
September 15. The boards of election have requested the earlier
date, namely September 15, in order to give them more time before
the first day of local registration to make a necessary entry in the
register after receiving an application for the continuance of the
name on the register.

It is proposed that this act shall take effect May 1, 1954 because
all of the boards of election affected by this provision of law have
already printed their forms and have been wailing them out sinece
January 1, 1954,

See. 176 : S. Int. 194, S. Pr, 194, by McCallough; A. Int. 198, A. Pr.
198, by Goddard.

On many occasions during the period of local registration, a voter
is registered, through no favlt of his own, in the wrong election
distriet.

The law at the present time permits the board of elections, upon
the application of the veier in person, to strike the voter's name
from the register of the district in which he was wrongly registered
and to direet that he be registered in the proper election district.

The purpose of the amendment is to permit an application for
such eorrecticy Yo be made also by the inspectors of election in the
distriet where such voter was wrongly registered or hy the central
registratica board having jurisdiction with respect to such district
in case the registration was by such registration board.

Very often the voter who is wrongly registered is unaware of
same. Inasmuch as the error was inade in the first instance by the
inspectors of election or the central registration board who regis-
tered the voter in the wrong eleetion district, it seems that the same
ingpectors or central registration board should also have the right
to apply to the board of elections to ecorrect the wrong registration.

A similar bill passed both houses in 1953 (8. Int. 745, S, Pr. 778)
but the bill was vetoed by the Governor because it failed to contain
a provision directing the board to give notice to the voter whose
registration had been transferred to the proper election distriet.
The present bill makes a provision for such notice and also requires
the board to inform the voter of the location of the polling place
of the new election district.
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Secs. 330, sub. 2 and 331, sub. 1: S. Int. 268, 8. Pr. 268, by Marro;

A. Int. 199, A, Pr. 199, by Goddard.

Re Section 330, sud. 2:

There is no provision at the present time which specifies within
what period of time following a corvention, a proceeding must be
instituted to contest a nomination madce at a convention. The
present provision only refers to a proceeding with respect to a
nomination made at a primary election. The words “‘or convention’’
are being added.

A similar bill earrying out the above amendment passed both
houses in 1953. The bill, however, was vetoed by the Governor
because the words ‘‘or convention’’ were omitted in one instance
at the end of the first sentence,

Re Section 331, sub. 1:

A registration board sometimes unlawfully refuses to register a
qualified voter. This section permits an application to be made
to the court to compel the registration of such a voter. At the
present time, the court is required to order<the board of inspectors
to reconvene for the purpose of registeriag such a voter on the
second Saturday before Election Day. The underlined matter is
being deleted and there is being substituted therefor ‘‘at a time
specified in such order.”” Many hoards of election have indicated
that the courts often do not enter their order unfil subsequent
to the second Saturday before Bleetion Day. The proposed amend-
ment will permit the court-to reeconvene on the second Saturday
before Election Day.

Another proposed amendment requires that the board of elections
shall be a necessary party in any proceeding to compel the registra-
tion of a voter or te cancel the registration of & voter and the board
shall receive suchi notice of the proceeding as the court, justice or
Judge shall dirsct.

Artiele IT Secs, 2 and 5 of the Constitution: A. Int, 2881, A. Pr.
3005, by Rabin; A. Int. 2909, A. Pr. 3033, by Mrs. Ten Eyck;
S. Int. 2627, S. Pr. 2793, by Van Lare.

The purpose of this concurrent resolution is to combine the two
separate proposals adopted last year with reference to absentee
registration and voting by the sick and disabled.

Re Article 11, sec. 2:

This amendment will permit qualified voters who may be unable
to appear personally at the polling plaee on Election Day because
of illness or physieal disability, to apply for an absentee ballot.

At the present time such qualified voters have no way of obtain-
ing an absentee ballot because the Constitution restriets the right
to apply for an absentee ballot to those voters whose dufies, occupa-
tion or business require them to be elsewhere on Election Day. This
amendment will afford to many persons an opportunity to exer-
cise their right to vote who at the present time, through no fault
of their own, are unable to do so.
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ERe¢ Article I, sec. 5:

The proposed amendment will permit certain voters now required
to apply in person for registration to do so without appearing in
person. The voters who will benefit by this proposed amendment
are those unable to appedar personally fer registration hceause of
illness or physieal disability and those whose duties, occupation or
business require them {0 be outside of the State of New York. The
amendment will also apply to a member of the family of such voters
who accompany them provided such member is a qualified voter, a
resident of the same election district and alsy {f such member is
outside the county of such election district.

Many persons living in personal registralion election districts
are disfranchised each year because of illness or physical disability
or because their duties, occupation or business require them to be
outside the State of New York at the time of registration. These
persons are unable to appear personally for registration. The effect
of this amendment will be to provide a means of registration for
such persons without having to appear personally.

Nore—The method and proof required of such votera will be determined by

the Legislature, if and when the amendments sre approved and become
effective.

An act to amend the election law to provide for the establishment
of a system of permanent personal registration on an optional
basis: S. Int. 1735, 8. Pr. 297;'by MeCullough; A. Int. 2080,
A. Pr. 3377, by Goddard.

This bill adds a new Article 15 to the Election Law and amends
various provisions of the present sections of such law to provide a
systemn for the permaneni perscnal registration of voters which,
under the terms of tliz-bill, may be adopted on an optional basis
by the City of New York or by any county outside sueh city. A
more detailed discussion of the provisions of the bill is contained
in the earlier vart of this report.

Note.—After the filing of the report hercinbefore set forth, another bill was
introduced hy the Committee, A. Int. 3269, A. Pr. 3781 by Rules. The bill
provides for a mandatory house to house canvass the first year after permanent
personal registration goes into effect and every two years thereafter. The
provision prehibiting inspectors of election from serving as canvassers in the
house to house cheek was also eliminated. This bill was enacted into law by
the Governor and became Chapter 532.
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MINORITY REPORT

To the Legz‘slature{

The members of the Joint Committee to Study the Election Law
were unanimous in the convietion that the State’s systems of regis-
tration for voting need overhauling. Even the majority report
reveals that the problem ‘‘required immediate consideration.”

The minority members of the Committee proposed a true and
comprehensive overhaul of the registration machinery in the entire
State.

We urge a system of mandatory state-wide permanent personal
registration, whereby a voter anywhere in the State would register
in person but onece, then remain registered so long as he or she did
not move his or her residence, did not commit a felony, and voted
at least onece in four years. We now respectfully urge that this
type of legislation be adopted by the Legislature anid have jointly
introduced identical measures, the Marro-Travia 8ill (Senate Pr.
2028 and Assembly Pr. 2173). .

This bill provides for a state-wide uniform system of PPR to
supplant both systems now in effect:

(a) the one in cities and villages of raore than 5,000 population
and in incorporated areas, where the voter is required to re-register
every year in order to vote, this heing called ‘‘annual personal
registration,’’ and

(b) The one in non-incorporated areas, the so-called ‘‘non-
personal annual’’ type of registration where the voter need never
appear in person to register or to stay registered from year fo year.

Such non-personal registration is no more suited to the demands
of the twentieth century than the cobblestone streets that were in
vogue at the time «f its inception. So lax and poorly designed is
this ancient remnart in our Election Law that the integrity of the
State’s electioris has been seriously jeopardized by it for years.
It permits st<listing of voters by proxy, and so carcless has been
its application in many areas of the State that names of ‘‘registered
and qualified voters’’ have remained on the registration lists for
years after the voters had actually movad or even had died. Such
method provides virtually no safeguards.

There is no poliee check as to whether the registrant whose name
is put on the list by proxy actually exists, no mail check of any
sort to ascertain his residence in the area, indeed no identification
whatsoever as to personal appearance, former voting place or
employment and no signature asked of the voter for comparison
with his handwriting when he signs for his ballot on Election Day.
Even when operated most scrupulously and efficiently, such system
is but thinly protected against fraud; and when operated carelessly,
malodorous situations can arise and have.

The minority members of the commiftee are unequivocally
opposed to local option as an approach to our State’s registration
tangle. Its net effect is discriminatory. Citizens in one part of the
State will not have registration conveniences that citizens in other
parts will enjoy.

¥

{21]
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The demonstration value of a so-called ‘‘pilot run’’ of PPR in
some eounties of the State has been touted as of great value in win-
ning support for PPR in other counties. We regard this as an
evasion of the basie problem. Sinece PPR is in use in 41 states we
already have before us 41 demonstrations of how PPR works. Sinee
these states embrace such cities as Chicago, San Francisco, Phila-
delphia, towns and even tiny hamlets, and areas from the suburban
to the strictly rural type, they are more demonstrative of how PPR
works under cireumstances of all sorts than would be a *‘pilot run”
in one county in New York State. Indeed, the PPR measure which
we have introduced is based on studies of PPR as it operates in all
sorts of ecommunities throughout the country, and has extracted
the best from these systems,

The bill sponsored by the majority members, the MeCullough-
Goddard bill, is not a true permanent personal registration bill. It
does not assure to a single individual in the Stafe the convenience

" and benefits of permanent personal registration. We emphasize

the faet_that even if such bill is passed, PFR would still not be the
law in the State. It merely provides {hat each city and county
then has the option of enacting PPR for'itself.

The McCullough-Goddard bill is so weighted with expensive and
unnecessary duplications, that it-is sure to be unattractive to any
city or county. The effect of the bill would be to stifle and destroy
the putting into effect and operation of PPR; a system which the
majority members agree is necessary.

The requirement of hcuse to house canvass by two inspectors and
a mail check twice each year, all to be paid by the locality, in addi-

. tion to a police eheck of transfers and removals, is too expensive

and would in effect, be a detervent to adoption of the plan by any
county or city:, The provision for a two-year purge instead of
every four years will result in additional expense to the locality.

The freczing of the number of election distriets on the basis of
the prescat annual registration distriets is an unnecessary saddling
of ap expense, when many of such districts could be eonsolidated
for tbhe sake of cutting down unnecessary costs.

The Marro-Travia bill, sponsored by the minority members of
the committee, provides for an economic, efficient and orderly sys-
tem of true state-wide permanent personal registration which will
meet the mandate of the people expressed at the polls in 1938, and
is in basic accord with the great majority of the individuals and
representatives of groups who testified at the public hearings held
by the committee.

Respectfully submitted,

Josera R. MARRo,
ANTHONY J. TRAVIA

Albany, New York, March 3, 1954,
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