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INTRODUCTION!

Every general election, each county in Arizona that uses tabulation machines
must count some ballots twice—once by machine and once by hand. Counties must
meet certain minimums as to the number of ballots that are recounted but have the
discretion to count more if they wish. Prior to election day, the elected Cochise
County Board of Supervisors (“Board”) and the elected County Recorder chose to
exercise this discretion to conduct an expanded hand count of all the ballots cast in
the 2022 General Election. Appx. 0006 at 5:16-18. By law; this expanded hand count
must be completed prior to the canvass of election results. A.R.S. § 16-602(1).

As Stephani Stephenson, the individually named Plaintiff, testified, the hand
count process has never harmed her in 2ny way despite its longstanding use. Appx
0260 at 36:21-23. In actual fact, no voter would or could be harmed by what the
County has voted to do becatise no possible harm can result from having one’s ballot
counted twice to confirm the accuracy of the count. Nevertheless, the afternoon
prior to the election, the trial court entered a writ of mandamus prohibiting the
County from proceeding with its 100% hand count of all ballots—*“day-of” and

early alike. Appx. 0213.

! Appellants respectfully request leave of this Court to dispense with the Table of
Contents, Table of Authorities, and hyperlinks to the law due to the time
constraints owing to the emergency nature of this action.
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Expanded hand counts to assuage voter concerns are not new. Indeed, a few
years ago, Maricopa County conducted its own expanded hand count to assuage
voter concerns regarding the 2020 General Election, something that none of the
named Plaintiffs in this case challenged. Appx. 0308. This case revolves around
two subparts of A.R.S. § 16-602. While nothing in Title 16 expressly requires
counties to use electronic tabulators to begin with, A.R.S. § 16-602(B) provides the
rule for hand count audits of election day ballots when counties do use tabulators.
See A.R.S. § 16-602(A) (statute applies to “any primary, special or general election
in which the votes are cast on an electronic voting machine or tabulator”). The
statute further provides: “At least two percent of the precincts in that county, or two
precincts, whichever is greater, shall be selected at random from a pool consisting
of every precinct in that county” for a hand count audit. A.R.S. § 16-602(B)(1). By
the plain language of the stafiite, counties may elect to audit a greater percentage.

A.R.S. § 16-602(F) controls hand count audits of early ballots for races in
which electronic tabulation is used. It provides that a “number equal to one percent
of the total number of early ballots cast or five thousand early ballots, whichever is
less” are to be recounted by hand. The statutory text is not clear on whether counties

may count more early ballots than this, but the (currently operative) 2019 Elections



Procedures Manual? (“EPM”), which also has the force of law, provides: “The
officer in charge of elections is required to conduct a hand count of 1% of the total
number of early ballots cast, or 5,000 early ballots, whichever is less. A.R.S. § 16-
602(F). Counties may elect to audit a higher number of ballots at their
discretion.” EPM at 215. Even Secretary of State Katie Hobbs, who drafted the
EPM, conceded this fact. Appx. 0157 at n. 4. Plaintiff Stephenson, meanwhile,
conceded that, if the law in place allows counties to elect to audit a higher number
of ballots in their discretion, she would “be happy with that....” Appx. 0298. The
president of Plaintiff AARA agreed:

Q. If Secretary Hobbs in her capacity as the Secretary of State were to

issue an elections procedure manuclin 2021 that specifically and very

clearly allowed counties, such as Cochise County, to count more ballots
than a minimum required by law in an audit, would you support that?

A. Yes.

Appx. 0288-0289 at 64:25-65:6.

However, even though identical language was included in the draft 2021
EPM that Secretary Hobbs prepared, she nonetheless argued (as amicus) that
“[s]ince the issuance of the 2019 EPM.. .both the factual and legal landscape have

changed in material ways,” justifying a finding that the provision was “invalid and

2 The current text of the EPM is available at
https://azsos.gov/sites/default/files/2019_ELECTIONS PROCEDURES MANUA
L_APPROVED.pdf.




without the force and effect of law.” Appx. 0157-0158 at n. 4. Factually, she
claimed that “previously routine aspects of election administration have come under
increasing attack by proponents of baseless election conspiracy theories.” Id.
Obviously, however, this does not change the law. Legally, she claimed on the basis
of McKenna v Soto, 250 Ariz. 469 (2021), that “the Arizona Supreme Court has
begun to scrutinize and invalidate specific EPM provisions that either conflict with
a statute or do not have specific statutory authorization.” Appx. 0157-0158 at n. 4.
But McKenna v. Soto reaffirmed that the EPM’s procedures for “collecting,
counting, tabulating and storing ballots” are the law. 250 Ariz. at 473 q 20. It was
provisions outside of these topics that lacked specific statutory authorization and
could, therefore, be invalidated. /d. Nonetheless, Secretary Hobbs, and the nominal
Plaintiffs, successfully convinced-the trial court to change the law, in the middle of
an election, to suit the Secretary’s new policy preferences.

Especially in light of the recent and well publicized election-day issues with
Maricopa County’s electronic voting system,* voter confidence in the accuracy of

electronic tabulation is at an all-time low. Cochise County can still finish the labor

3 See, e.g.,
https://www.azcentral.com/story/news/politics/elections/2022/11/08/arizona-
election-problems-maricopa-county-tabulator-issues/8302133001/,
https://www.12news.com/article/news/politics/elections/decision/tabulators-down-
people-can-still-vote-maricopa-county-officials-say/75-9de41949-f2d2-4314-9a37-
2724ae1d1150




intensive 100% hand count and reassure voters that their election has been free and
fair, but by law it must do so before the canvass in late November.* Accordingly,
though this controversy is certainly the type of matter that could easily repeat in
such a way as to evade review, the matter is in urgent need of rectification for zhis
election cycle.’

STATEMENT OF THE CASE AND JURISDICTION

Late in the afternoon of November 7, 2022, visiting Pima County Superior
Court Judge Casey F. McGinley, sitting as a judge of the Superior Court for Cochise
County, issued his Ruling in this case, Appx. 0213, {rom which this appeal is taken
by Appellants. The Ruling issued after an all-day trial on November 4, 2022, during
which evidence and testimony was takesn.

In addition to the testimony of witnesses, the court had before it briefs filed
by Defendant David Stevens (the elected Recorder of Cochise County) and the
Board of Supervisors of Cochise County, and the court also granted the motion of
Secretary Hobbs (also a current candidate for Governor) to file an amicus brief but

denied her request to appear and argue.

4 Cochise County has already commenced the hand count process as required by
law in conformity with the scope of the trial court’s order.

> This appeal could not have been filed earlier because, by law, the Board of
Supervisors was required to give a 24-hour notice before meeting to authorize this
appeal.



The Ruling adjudicated the Petition for Writ of Mandamus, or in the
Alternative, Motion for Preliminary Injunction, filed on October 31, 2022, by the
Appellees, Plaintiffs below. The relief sought by the Petition was to stop Recorder
Stevens from performing a recount by hand of all ballots cast in the General Election
scheduled for November 8, 2022. On October 24, 2022, the Board had directed the
Recorder to perform a hand recount of all ballots cast in the General Election,
whether early, mail-in, or day-of ballots. By the Ruling, the court granted the relief
requested and enjoined the recount of all ballots.

The Ruling is a final appealable order that disposes of all of the issues
presented in the case. A.R.S. § 12-2101(A)(1){final judgment in an action or special
proceeding commenced in superior couxt); A(5)(b) (granting an injunction).

This Court has jurisdiction to hear this appeal. A.R.S. § 12-120.21(A)(1).
Venue is proper in this Division as the Ruling was issued by the Cochise County
Superior Court, which is in this Division. A.R.S. § 12-120.21(B).

STATEMENT OF THE FACTS

The operative facts are largely uncontested. On October 24, 2022, by
a 2-1 vote the Cochise County Board of Supervisors, finding that it was
“widely known that many voters lacked confidence in the voting system”
and that “[a] 100% County wide audit of the 2022 General Election [would]

enhance voter confidence,” adopted a resolution requiring the County



Recorder or other officer in charge of elections “to perform a hand count
audit of all County precincts for the 2022 General Election.” Appx. 0214.

The Board acted in reliance on an informal legal opinion from the
Arizona Attorney General explaining that the Board had the discretion,
pursuant to statute and the EPM (which also has the force of law), to
perform a hand recount of all ballots cast. Appx. 0075.

On October 31, 2022, Plaintiffs collectively filed a special action with
the Cochise County Superior Court seeking a declaratory judgment and
injunctive relief to prevent the full hand couni audit. Additionally, they
filed a Petition seeking either a writ of mandamus or a preliminary
injunction to prevent the proposed tull hand count audit of the election.
Appx. 0214-0215.

Plaintiff Arizona Aliiance for Retired Americans, Inc., is a 504(c)(4)
nonprofit organization which represents retired people from every county

in Arizona on a variety of issues (“AARP”’). Appx. 0214. Their membership



includes 1,200 to 1,300 residents of Cochise County. /d. The AARP’s
primary stated objective is to “enroll and mobilize retired union members and other

senior and community activists
dizens  Arizona Alliance for Retired Americans
tired oy ctoh 10 at 2:00 PM - @

into a nationwide grassroots
movement advocating a
™ progressive political and social
agenda—one that respects work
and strengthens families.”® On
Octover 19, 2022, Plaintiff
AARP endorsed a slate of Democratic-candidates: Mark Kelly, Katie
Hobbs, Adrian Fontes, Kris Mayes, Kathy Hoffman, and others.” Plaintiff
Stephani Stephenson is a Ccc¢hise County resident who cast an early
ballot for the 2022 electigin. Her ballot has been accepted, validated, and is
ready for tabulation. Appx. 0214.

Defendant David Stevens (Defendant Stevens) is the duly elected
County Recorder for Cochise County. Appx. 0215. His office is responsible
for, among other statutory requirements, registering voters, providing early

ballots, and ensuring that early ballots are properly provided to the County

6 See https://arizona.retiredamericans.org/about-us/ (last accessed 11/8/2022).
7 See https://www.facebook.com/azretiredams/.
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Elections Director for tabulation. /d. However the County’s authority to
conduct hand count audits is typically delegated to Director Mara. Id. He is
intimately familiar with the 2019 EPM because he participated in drafting
it. Appx. 0316-0317. The 2019 EPM was promulgated by Secretary Hobbs
after consultation with recorders across the state and is the currently
governing EPM.

Defendants Tom Crosby, Ann English, and Peggy Judd (Defendant
Board of Supervisors) are the duly elected members ©f the Cochise County
Board of Supervisors, which voted to adopt the full hand count audit
procedure challenged by Plaintiffs. Appx:.-0214-0215.

Defendant Lisa Marra (“Maira”) is a nominal defendant in her
capacity as the appointed Elections Director for Cochise County, but she
agrees that Plaintiffs are entitled to the relief they seek. She has already
started the process of tabulating early ballots and sequestering ballots for
the statutorily required audit as required by A.R.S. § 16-602(1). Appx. 0215.

STATEMENT OF THE ISSUES
1. Did the trial court err in finding that A.R.S. § 16-602(B) prohibits the
County from performing a hand count audit of all election-day ballots when,

as it acknowledged, “[a] plain reading” of A.R.S. § 16-602(B)(1) “permits



elections of officials to lawfully choose to hand count” as many such ballots
as they please? Appx. 0220.

2. Did the trial court err in finding that A.R.S. § 16-602(F) prohibits a county
from performing a hand count audit of more than 5,000 early ballots when
the EPM provides that “Counties may elect to audit a higher number of
[early] ballots at their discretion”? 2019 EPM at 215.

STANDARD OF REVIEW
Appellate courts review questions of legal constriiction de novo. Fitzgerald
v. Myers, 243 Ariz. 84, 88 q 8 (2017).
ARGUMENT

I. The trial court erred by adogpiing an absurd construction of A.R.S. 16-
602(B) contrary to its plain meaning.

The trial court’s interpretation of A.R.S. § 16-602(B) was guided by the
subpart’s requirement thatthe ballots to be recounted by hand be randomly selected.
Appx. 0220. The trial court reasoned that because a 100% hand count, by definition,
does not involve random selection, the statute cannot be read to authorize a 100%
hand count of election day ballots. Under the trial court’s reasoning, the County can
hand count 99% of election day ballots but not 100%. This is absurd.

The rule of random selection is an eminently sensible one. Political preferences
are not homogonous but vary across several categories. For example, rural areas tend

to be much more Republican than the average, while urban communities tend to be
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much more Democratic.® If the ballots to be recounted are not randomly selected, then
the potential for elections officials to put their thumbs on the scale by picking ballots
to recount that are likely to favor their side is obvious (e.g., a Democratic elections
official might choose to recount only those ballots from vote centers in predominantly
urban areas in the hopes that the result would favor Democrats).

But these concerns, as per Recorder Stevens’ uncontradicted testimony, are not
implicated when there is a 100% hand count because there can be no possibility of
bias with a 100% hand count. Appx. 0393 (The point of thie random sample portion
of a random sample hand-count audit is “to prevent bias.” [Recorder Stevens]). As
he further explained: “If you’re selecting them all, there is no bias involved.” Id. at
0394. Even Director Mara agreed with this assessment. /d. at 0475.

It in no way renders the random selection safeguard “void, inert, or trivial” to
recognize that it has no applicability in the one and only situation in which it is not
needed—a 100% hand count. See Marshall v. Marshall (In re Marshall), 403 B.R.
668, 678 (C.D. Cal. 2009) (“[T]here has been no showing that Judge Bufford was
biased or prejudiced, or that a reasonable person could perceive as much. Accordingly,
the policies of random assignment—i.e. avoiding bias and the appearance of

impropriety—are not implicated by the assignment.”) (emphasis supplied). But this

8 See https://morningconsult.com/2022/02/22/rural-voters-polling-democrats-face-
electoral-demise/.
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hardly undermines legislative intent to prevent bias in the hand counting since, again,
it is impossible for a 100% hand count to contain a biased selection to begin with.
Therefore, the trial court’s reasoning that the random selection safeguard acts as a
prohibition on a 100% hand count ignores legislative intent. It is exactly the sort of
“overly technical construction,” Gosnell v. Phoenix, 126 Ariz. 121, 122 (1980),
resulting in “absurd and unreasonable” results, State v. McFall, 103 Ariz. 234, 238
(1968), that courts are required to eschew.

II.  The trial court erred in failing to find that the County had lawful
authority to conduct a 100% hand count-ofi early ballots pursuant to
the EPM.

A. The EPM, which has the force of law, expressly authorizes the
100% hand count of early bzllots. It is the EPM, not statute, that
establishes any requirement of machine counting and the EPM is
free to modify it.

The EPM expressly authetizes a 100% hand count of early ballots:
The officer in charge of elections is required to conduct a hand count
of 1% of the total number of early ballots cast, or 5,000 early ballots,

whichever is less. A.R.S. § 16-602(F). Counties may elect to audit a
higher number of ballots at their discretion.

2019 EPM at 215 (emphasis supplied).

This provision has the force of law. See Ariz. Pub. Integrity All. V. Fontes, 250
Ariz. 58, 63 (citing A.R.S. § 16-4521) (“Once adopted, the EPM has the force of
law.”). Indeed, “[t]he legislature has expressly delegated to the Secretary the

authority to promulgate rules and instructions for early voting [via the EPM].” Ward
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v. Jackson, 2020 Ariz. LEXIS 313, at *5 (Dec. 8, 2020) (emphasis supplied). In these
areas, the EPM speaks for the legislature.

Indeed, nothing in Title 16 imposes a requirement that counties count ballots
by machine at all rather than by hand. Instead, Title 16 makes clear that the use of
ballot-tabulating machines is, by default, discretionary. See A.R.S. § 16-443 (“At
all...elections, ballots or votes may be...counted by voting or marking devices and
vote tabulating devices as provided in this article.”) (emphasis supplied). See also
Appx. 0412. Rather, it is the EPM, not Title 16, that is the scurce of any requirement
that counties tabulate votes by machine. See EPM at 76 (arguably mandating that
voting systems must include an electronic tabulation component). The EPM having
created any requirement of machine counting in the first instance, it is naturally free
to modify it by providing that couities may, at their discretion, count more ballots
than 5,000 by both machine and hand. This is perfectly sensible since the results
printed by vote tabulating equipment only constitute the official canvass “when
certified by the board of supervisors.” A.R.S. § 16-622(A). The act of certifying the
canvass 1s not ministerial. Rather, according to the U.S. Election Assistance
Commission:

The purpose of the canvass is to account for every ballot cast and to
ensure that each valid vote is included in the official results. For an
election official, the canvass means aggregating or confirming every
valid ballot cast and counted—absentee, early voting, Election Day,

provisional, challenged, and uniformed and overseas citizen. The
canvass enables an election official to resolve discrepancies, correct
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errors, and take any remedial actions necessary to ensure completeness
and accuracy before certifying the election.’

In other words, the County is required to satisfy itself that the results are accurate
before certifying an election. The discretion conferred by the EPM to recount by
hand as many ballots as is required in order to obtain such satisfaction is thus a
natural corollary of the County’s power to certify the canvass. Thus, the trial court
erred in finding that the “[EPM] clause at issue cannot be relied upon to conduct a
full hand count audit.” Appx. 0221.

B. Alternatively, the EPM has the force of law and can be harmonized
with ARS 16-602(F). Therefore, it mi:st be harmonized.

The law requires courts, wherever possibie, to harmonize laws that appear in
conflict. “Any differences [between two laws] must be reconciled, if such is
possible.” Hughes v. Martin, 203 Ariz. 165, 168 (2002) (emphasis added).
Harmonization is possible ifa “‘consistent workable whole” can be achieved even if
two laws are “seemingly in conflict.” State ex rel. Nelson v. Jordan, 104 Ariz. 193,
196 (1969). As the Attorney General, the Secretary of State, and the Governor all

realized when they jointly approved the 2019 EPM,'° the discretion of counties to

? Available at
https://www.eac.gov/sites/default/files/eac_assets/1/6/EMG_chapt 13 august 26
2010.pdf.

19 Indeed, even the Secretary’s proposed draft 2021 EPM contains the operative

language. See
https://azsos.gov/sites/default/files/2021 EPM_Draft for Public Cmt.pdf at 223.
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hand count more than 5,000 early ballots is not in direct conflict with the language
of A.R.S. § 16-602(F). See Washburn v. Pima Cty., 206 Ariz. 571, 576 § 11 (App.
2003) (courts presume that lawmakers are “aware of existing statutes” when they
make new law). In finding that the two sources of law could not be harmonized, the
trial court erred. Appx. 0221.

Indeed, the EPM and A.R.S. § 16-602(F) can be easily harmonized by
construing A.R.S. § 16-602(F) in light of its purpose and legislative intent, as this
Court must. Zamora v. Reinstein, 185 Ariz. 272, 275 {1996). For “[t]he goal of
statutory construction is “to fulfill the intent of the legislature that wrote it.” State v.
Williams, 175 Ariz. 98, 100 (1993). Accordingly, a court is to “interpret statutes ‘in
such a way as to achieve the general legislative goals that can be adduced from the
body of legislation in question.”” Zamora, 185 Ariz. at 275 (citing Dietz v. General
Electric Co., 169 Ariz. 505,510 (1991)).

The court’s reasoning with respect to A.R.S. § 16-602(F) suffers from similar

faults to its reasoning with respect to A.R.S. § 16-602(B). Namely, it is overly

technical'! and disregards the statutory intent and purpose. The statute exists because

' For example, taking the trial court’s reasoning that subpart (F) mandates that
counties must count a number of early ballots exactly equal to one percent of the
total vote centers or 5,000, whichever is less, at face value, the County could never
comply because the County has less than 20 vote centers, meaning that selecting
even one vote center would put the County over the maximum. Further, the
number of ballots cast at any given vote center never equals exactly 50,000.
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the legislature thinks it is a good thing to hand count ballots as a check on machines.
To the extent that either statute contains limiting rules, those rules plainly exist to
prevent the possibility of bias in the selection of ballots to be hand counted, which
cannot exist in a 100% hand count. Like the similar limitations in (B), the limitations
in (F) serve the useful purpose of preventing elections officials from putting their
thumb on the scale. In subsection (F), the concern is focused on eliminating the
possibility of bias by preventing elections officials who choose to recount less than
100% of ballots from stopping the count at an arbitrary; number that favors their
preferred candidate. Obviously, this is not a harm tiiat must be safeguarded against
when the County has made a decision before the election to count 100% of the ballots
(though these safeguards would do valuable work in the event of a hand count of any
lesser number of ballots).

If laws “relate to the same subject or have the same general purpose—that
is...are in pari materia—they should be read in connection with, or should be
construed together with other related [laws], as though they constituted one law.”
State ex rel Larson v. Farley, 106 Ariz. 119, 122 (1970). Reading the EPM and
A.R.S. § 16-602(F) as one law, it is apparent that subsection (F) can be harmonized
by construing subsection (F) as providing fixed and definite points at which a hand
count must be terminated to avoid the possibility of bias if the County has decided

to initially count less than 100% of ballots by hand. The trial court erred by not

16



construing the statute and the corresponding provision of the EPM in this
harmonious way.
CONCLUSION

WHEREFORE Appellees pray that the trial court’s Ruling be REVERSED
and the conduct of a 100% hand count audit be DECLARED to be within the
County’s rightful authority. Alternatively, Appellees pray that this court REVERSE
the decision of the trial court as to a 100% hand count of election day ballots.

RULE 21(A) NOTICE OF CLAIM FOR COSTS
Appellants request costs below and on appeal pursuant to Ariz. R. Civ. App.

P. 21, A.R.S. § 12-332, and other applicable law.

RESPECTFULLY SUBMITTED this 10th day of November 2022.

Davillier Law Group, LL.C

By: /s/ Alexander Kolodin
Alexander Kolodin
Veronica Lucero
Roger Strassburg

Attorneys for Appellant Recorder David Stevens

The Valley Law Group
By: /s/ Bryan Blehm (with permission)
Bryan Blehm

Attorney for the Board of Supervisors Appellants
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STEPHENSON,
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TOM CROSBY, ANN ENGLISH, AND
PEGGY JUDD, Cochise County Board of
Supervisors; DAVID STEVENS, Cochise
County Recorder; LISA MARRA, Cochise
County Elections Director,

Defendant(s).

Having reviewed this matter, the Court FINDS that it is appropriate and in the Interest of Justice that it
be heard by an Out-of-County Judge.

IT IS ORDERED referring this matter to Court Admiristration for reassignment of Judge. The matter
will be reassigned to Honorable Kellie Johnson, Judge of the Superior Court, Pima County.
HONORABLE TIMOTHY B DICKERSON

PRESIDING JUDGE OF THE SUPERIOR COURT
FOR COCHISE COUNTY

0cT 31 2022

DATED:

mailed/distributed: L~ [ ”/; (/2
xc: +/lJilian L. Andrews, Esquire for Plaintiff (1001 North Central Avenue Suite 404, Phoenix, Az 85004)
v Cochise County Board of Supervisors (1415 S. Melody Ln Ste G, Bisbee Az, 85603)
/ Cochise County Recorder (1415 S. Melody Ln Ste B, Bisbee Az, 85603)
/Cochise County Elections Director (1415 S. Melody Ln Ste A, Bisbee Az, 85603)
/ Brian McIntyre, County Attorney (BMclntyre@cochise.az.gov)
/ Shawneen Serrano, Court Admin (SSerrano@cochise.az.gov)
\/Honorable Kellie Johnson, Pima County Superior Judge (KeJohnson@sc.pima.gov)
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TOM CROSBY, ANN ENGLISH, and
PEGGY JUDD, in their official capacities
as the Cochise County Board of
Supervisors; DAVID STEVENS, in his
offlljcial capacity as the Cochise County
Recorder; and LISA MARRA, in her
official capacity as the Cochise County
Elections Director,

Defendants.

Pursuant to Rule 4(c) of the Arizona Rules of Procedure for Special Actions,
Plaintiffs hereby petition this Court for a writ of mandamus, or in the alternative, pursuant
to Rules 57 and 65 of the Arizona Rules of Civil Procedure, move for a preliminary
injunction. Defendants’ plan to conduct a full hand count audit of all early ballots clearly
violates Arizona law. Plaintiffs request that the Ceuit order Defendants to Conduct hand
count audits of early ballots only as permitted by and in accordance with A.R.S. § 16-602
and the Election Procedures Manual, and prehibit Defendants from conducting a hand count
audit of all early ballots. This request is-supported by the following Memorandum of Points
and Authorities.

MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

Arizona law ‘carefully prescribes—and expressly limits—how manual hand count
audits of early ballots are performed. Within 24 hours of the election but no later than the
deadline for the county canvass, election officials must randomly select at most 5,000 early
ballots to audit by hand. A.R.S. §§ 16-602(F), (I). Only if the difference between the hand
count and the electronic count twice meets or exceeds a designated margin as to a given
race may officials increase the sample size of ballots to be manually audited for that race,
but even then they may add no more than 5,000 ballots to the sample. /d. § 16-602(F). If at
any step of this process the results of the hand count fall within the designated margin of
error, the electronic count is canvassed “and no further manual audit of the early ballots

shall be conducted.” Id. (emphasis added).
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Arizona law thus clearly and expressly prohibits county officials from conducting a
hand count audit of ballots beyond the limited sample size allowed by statute, let alone all
early ballots cast in the election. Against the advice of its own County Attorney and the
Secretary of State, the Cochise County Board of Supervisors (the “Board”) plans to conduct
a full audit of all early ballots cast in the 2022 general election (the “Full Early Ballot
Audit”). But hand counting all early ballots is not permitted under Arizona law, which
prescribes the exclusive procedures by which election officials must audit election results.
Such an approach is not only unlawful, but also risks undermining both the integrity of the
election and voter confidence in the election results and threatens to delay Cochise County’s
ability to timely certify results.

Because hand-counting all early ballots would b contrary to Arizona law, Plaintiffs,
including Cochise County voters, are entitled to a writ of mandamus compelling Defendants
to conduct their audit in compliance with Arizona law. Plaintiffs are separately entitled to a
preliminary injunction enjoining Defendants from conducting such an audit. This Court’s
intervention is necessary to prevent-an unlawful, chaotic, time-consuming, and unnecessary
audit, which has a significant likelihood of delaying Cochise County’s certification of the
2022 general election resulis and, at minimum, will seriously undermine voter confidence.

BACKGROUND

I. Although Arizona’s voting machines and practices are subject to rigorous
scrutiny, some are determined to end the state’s reliance on them.

Every election cycle, Arizona’s election equipment undergoes thorough testing by
independent, neutral experts, see A.R.S. § 16-442(A), (B), as well as four independent
audits, two before the election, and two after. The pre-election audits include (1) a logic and
accuracy test performed by the Secretary of State on a sample of the tabulation equipment,
see AR.S. § 16-449(A), (B); and (2) a logic and accuracy test performed by the counties on

all tabulation equipment, see 2019 Arizona Elections Procedures Manual (“EPM”) at 86."

I The Secretary of State promulgated the operative Election Procedures Manual in 2019.
The Manual has the force of law unless it contradicts statutory requirements. See A.R.S.
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The post-election audits include (3) a limited hand count of a small percentage of ballots
overseen by both county election officials and representatives of the political parties, see
AR.S. § 16-602(B), (F), and; (4) post-election logic and accuracy testing performed by the
counties, see EPM at 235.

In the aftermath of the 2020 general election, however, some who continue to
question the validity of the 2020 election have aggressively pushed to end Arizona’s use of
voting machines, which they claim cannot be trusted. In 2021, this effort culminated in a
months-long and expensive effort by a partisan cybersecurity group, the Cyber Ninjas, to
hand count all of Maricopa County’s ballots from the 2020 general election. That “audit,”
despite its many shortcomings, only confirmed that President Biden won the election and
that Maricopa County’s results were accurate. As the Secretary’s Office has explained,
“[t]he 2020 election was secure and accurate, and itis well past the time to accept the results
and move forward.” Ex. G at 5.2

But the crusade against voting machines and in favor of election conspiracies has
persisted into 2022. Earlier this year, Representative Mark Finchem and candidate Kari
Lake sued to ban the use of veitng machines and electronic ballot tabulation equipment in
Maricopa and Pima Counties, seeking to require county election officials to hand-count all
ballots during the 2022 elections. See Lake v. Hobbs, 2022 WL 3700756, No. 2:22-cv-
00677 (D. Ariz. Aug. 26, 2022). This past August, a federal judge dismissed their suit and
denied a preliminary injunction, finding that their claims of election hacking were far too
speculative to create a justiciable case. /d. at ECF No. 100. More importantly, however, the
court found that conducting a hand count of election results would not be in the public

interest, citing a lack of any evidence that a hand count would be more accurate, the

§ 16-452; Ariz. Pub. Integrity All. v. Fontes, 250 Ariz. 58, 63 (Ariz. 2020); Leibsohn v.
Hobbs, 517 P3d 45, 51 9 22 (Ariz. 2022). The manual is available at:
https://azsos.gov/sites/default/files/2019 ELECTIONS PROCEDURES_MANUAL_APP
ROVED.pdf.

2 The court may take judicial notice of all attached exhibits because they are public records
of Cochise County and the State of Arizona. See Ariz. R. Evid. 201(b)(2); see also, e.g.,
Mathieu v. Mahoney, 174 Ariz. 456, 457 n.1 (1993) (“We take judicial notice of the records
of the Secretary of State.”).

4
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impossibility of conducting a hand count without enormous resources, and the expectation
that “the results of the election would be delayed.” Id. at *2 n.1.

That conclusion was correct. In contrast to Votihg machines, which are subject to
rigorous standards, hand counting ballots is an unreliable method. Studies have found that
“vote counts originally conducted by computerized scanners were, on average, more
accurate than votes that were originally tallied by hand.” Stephen Ansolabehere, Barry C.
Burden, Kenneth R. Mayer, & Charles Stewart 111, Learning from Recounts, 17 Elec. Law
J. 100, 115 (2018), https://www.liebertpub.com/doi/epdf/10.1089/elj.2017.0440 (last
visited Oct. 30, 2022). Hand counting is also extremely time-intensive. The so-called
“audit” of the 2020 Maricopa County results as to only two contests took the Cyber Ninjas
six months to complete. As the Secretary’s Elections Director has explained, “[a]ny election
director in Arizona—the official responsible for overseeing tabulation of ballots—can attest
that it’s impossible to complete an accurate hand count of an election . . . in time to comply
with applicable statutory deadlines, including the county canvass deadline.” Ex. A.

II. Defendants are planning te conduct a hand count audit of all early ballots
despite repeated warnings that it is unlawful.

By mid-October, it became clear that the Board was considering conducting a hand
count audit of all ballots ¢ast in the 2022 General Election, including of all early ballots. On
October 19, 2022, ina letter to the Board on behalf of the Secretary, State Elections Director
Kori Lorick warned against an eleventh-hour full hand count audit, emphasizing that it
would create a “significant risk of administrative error” and could “cause voter confusion
and mistrust” in the election. Ex. A. The Secretary’s Office explained that, “[w]hile A.R.S.
§ 16-602 and the {[EPM] lay out procedures for a limited post-election hand count audit,
nothing in Arizona law authorizes the Board to conduct a full hand count outside of those
procedures.” Id. At the Board’s October 24 meeting, the Cochise County Attorney Brian
Mclntyre echoed these same concerns to the Board, stating:

There is no statutory authorization for this proposed separate hand count or

validation. It violates the Election Statutes and the [EPM] . . . . Because I have
advised you that there is no legal basis for this, I cannot ethically defend you

-5-
Appx.0006




o o = T L S o S

| T N T N T N T N T N T N T NN T N S e e S —
oI e Y - LTS S =N - R - - B« ) S ) B S VS T (S =)

against any claims over this action. . . . [ implore you, do not attempt to order
this separate hand count.

Video Recording of October 24, 2022 Special Meeting Hand Count of Ballots (“October 24
Special Meeting Video™) at 2:59:25-3:03:13.3

At that time, the Board voted not to conduct “a hand count of all ballots cast in the
General Election.” Id. at 3:06:02-3:06:20; see also Ex. B. But in the final minutes of the
meeting, the Board considered and by a 2-1 vote adopted another proposal, which

authorized a hand count of all Election Day ballots (the “October 24 Audit Measure”):

Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a hand count audit of all
County precincts for the 2022 General Election to assure agreement with the
voting machine count. Such audit shall be completed prior to the canvass of
general election results by the Board of Supervisors.

Id. at 3:42:09-3:43:09; Ex. B.

Shortly after the Board’s meeting, thc-'Secretary of State sent another letter to
Cochise County, seeking to confirm that Cochise County did not intend to conduct a hand
audit of all early ballots, which the Sceretary’s Office said would be unlawful. See Ex. D at
1. The Secretary’s Office advised it would consider legal action if the Board did not agree
to comply with statutes. The next day, the Board stated in response to the Secretary’s letter
that it “wishe[d] to follew all applicable requirements” in conducting its audit. Ex. E. But it
did not clarify what any of those procedures would be.

On October 28, 2022, however, Supervisor Judd once again expressed an intent to
conduct a hand count of all early ballots. Supervisor Judd referenced an informal,
nonbinding opinion received from the Office of the Attorney General which stated that the
Board could conduct a full hand count of “100 percent of early ballots cast[.]” Oct. 28 Board
Work Session Video at 11:47-12:44%; see also Ex. F. County Attorney Mclntyre disagreed

with this interpretation and has maintained that he cannot represent the Board if they

3 Available at https://www.youtube.com/watch?v=170xHmbhnJ1& feature=youtu.be (last
visited October 31, 2022).

* Available at https://www.youtube.com/watch?v=ZSS4VuE7PGM (last visited Oct. 31,
2022).
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conduct such a hand count of all early ballots. See Oct. 28 Work Session Video at 54:38-
56:44 (reiterating, “[i]t remains my opinion that conducting whether it’s called the expanded
hand count or a separate process that . . . [it] remains barred by EPM and . . . the statute”).

Defendants plan to hand count audit all early ballots for up to five races based on the
Attorney General’s October 28, 2022 nonbinding, advisory opinion. See Ex. F; see also
October 28 Board Work Session Video at 11:47-12:44 (Supervisor Judd agreeing, “[t]he
board must limit the number of competitive statewide and federal races audited to five.”).

LEGAL STANDARD

“A writ of mandamus allows a ‘party beneficially interested’ in an action to compel
a public official to perform an act imposed by law.” Ariz. Pub. Integrity All., 250 Ariz. at
629 11.

A court considering a motion for a preliminary injunction examines four factors: (1)
the likelihood of success on the merits, (2) the possibility of irreparable harm if the relief is
not granted, (3) the balance of hardships; and (4) whether public policy favors granting the
injunctive relief. See Fann v. State, 251 Ariz. 425,432 9 16 (2021). The legal test is not an
absolute scale, but a “sliding” one. /Id. To meet their burden, “the moving party may
establish either 1) probablé‘success on the merits and the possibility of irreparable injury;
or 2) the presence of serious questions and [that] the balance of hardships tip[s] sharply in
favor of the moving party.” Id. (quoting Smith v. Ariz. Citizens Clean Elections Comm ’n,
212 Ariz. 407, 410 § 10 (2006)). But a plaintiff who demonstrates, on a mandamus claim,
that a public official has acted unlawfully “need not satisfy the standard for injunctive
relief.” Ariz. Pub. Integrity All., 250 Ariz. at 64 9 26.

ARGUMENT

I.  This Court should grant a writ of mandamus compelling Defendants to count
ballots in compliance with Arizona law.

a. Plaintiffs have standing to seek a writ of mandamus.
Courts apply a particularly “relaxed standard for standing in mandamus actions.”

Ariz. Pub. Integrity All., 250 Ariz. at 62 11. Under A.R.S. § 12-2021, a writ of mandamus
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allows a “party beneficially interested in an action to compel a public official to perform an
act imposed by law.” Id. (quotation omitted). The mandamus statute “reflects the
Legislature’s desire to broadly afford standing to members of the public to bring lawsuits
to compel officials to perform their public duties.” Id. (citing Ariz. Dep’t of Water Res. v.
McClennen, 238 Ariz. 371, 377 9 32 (2015)).

The Arizona Alliance for Retired Americans, which has over 1,200 members in
Cochise County, and Ms. Stephenson, a Cochise County voter, have standing to pursue their
mandamus action for the same reasons that Arizona voters and citizens had standing to
pursue their mandamus action concerning unlawful voting procedures in Arizona Public
Integrity Alliance. In that case, a voting organization and voter sued the Maricopa County
Recorder to enjoin him from including an instruction with mail-in ballots which they alleged
did not comply with his duties under Arizona law ‘5ee id. at 60-61. The Arizona Supreme
Court held that both plaintiffs had standing because “as Arizona citizens and voters,
seek[ing] to compel the Recorder to pertorm his non-discretionary duty to provide ballot
instructions that comply with Arizéna law . . . they have shown a sufficient beneficial
interest to establish standing.” 7#"at 62 4 12 (emphases added). The same is true of Plaintiffs
here, who have a sufficient’beneficial interest in ensuring Defendants conduct the general
election in accordance with Arizona law, and specifically that they count early ballots in

accordance with Arizona law.

b. Defendants have a non-discretionary duty to conduct hand counts only
in limited circumstances and under certain procedures.

A writ of mandamus is appropriate where a public official has a non-discretionary
duty and fails to act in accordance with the law. See Stagecoach Trails MHC, L.L.C. v. City
of Benson, 231 Ariz. 366, 370 9 19 (2013). Here, Defendants do not intend to conduct an
audit that is consistent with Arizona law and Plaintiffs are accordingly entitled to a writ of
mandamus, just as the Plaintiffs in Arizona Public Integrity Alliance were entitled to the
writ after they showed Recorder Fontes did not intend “to provide ballot instructions that
comply with Arizona law” as required. Ariz. Pub. Integrity All., 250 Ariz. at 62 9 12. Here,

-8-
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Defendants have a statutory obligation to count ballots and conduct audits only as
prescribed by Arizona law. They may not exceed their statutory authority and invent new
audit procedures beyond those prescribed by law.

The basic procedures under state law for counting and auditing early ballots are clear.
All early ballots and ballots cast in polling places must be tabulated in the first instance by
electronic tabulators: “The result printed by the vote tabulating equipment, to which have
been added write-in and early votes, shall, when certified by the board of supervisors or
other officer in charge, constitute the official canvass of each precinct or election district.”
AR.S. § 16-622(A). Ballots may be counted manually only if “it becomes impracticable to
count all or a part of the ballots with tabulating equipment.” Id. § 16-621(C). To confirm
that electronic tabulation is accurate, A.R.S. § 16-602 provides detailed procedures for
auditing votes “cast on an electronic voting machine or tabulator.” Id. § 16-602(A). Those
procedures are mandatory: “The hand count shall be conducted as prescribed by this section
and in accordance with hand count proc¢dures established by the secretary of state in the
official instructions and procedures nanual adopted pursuantto § 16-452. Id. § 16-602(B).
A.R.S. § 16-602 is also the sole authorization for hand count audits. No other provision of
Arizona law allows for separate hand count audits.

Under A.R.S. §16-602, a hand count of all early ballots is not permitted. Rather, the
statute requires that hand count audits start with small samples and expand only on an
individual race basis and only if hand counts repeatedly differ from electronic tabulations
for that race by more than a designated margin for error. See A.R.S. § 16-602(F) (“If at any
point in the manual audit of early ballots the difference between any manual count of early
ballots is less than the designated margin when compared to the electronic tabulation of
those ballots, the electronic tabulation shall be included in the canvass and no further
manual audit of the early ballots shall be conducted.” (emphasis added)).

Under Arizona law, an early ballot audit cannot begin with all early ballots. To the
contrary, at the outset, election workers “shall randomly select one or more batches of early

ballots” that were counted by each tabulation machine and sequester them, and then “shall

9.
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randomly select” from those sequestered ballots a sample of one percent of all early ballots
cast, or five thousand ballots, “whichever is less.” Id. (Emphases added). This language is
not ambiguous: Election workers are permitted to hand count audit, in the first instance, no
more than 5,000 carly ballots. While the Attorney General’s office appears to have
determined, in an “informal” opinion—which admitted it skipped the “several layers of
review” that a more reasoned opinion would typically undergo—that this language is
ambiguous, see supra at p. 6; Ex. I, the statute is clear.’

Nor does the EPM provide legitimate authorization for Defendants to conduct a hand
count audit of all early ballots. While the EPM purports to authorize counties to “audit a
higher number of [early] ballots at their discretion,” all other relevant provisions of the EPM
require counties to undertake a limited hand count audit of early ballots. Moreover, that one
sentence of the EPM directly conflicts with the statiite, which makes explicit that “no further
manual audit of the early ballot shall be conducted” beyond that provided for in the statute.
AR.S. § 16-602(F). “[A]n EPM regulation that contradicts statutory requirements does not
have the force of law.” Leibsohn v. Hobbs, 517 P.3d 45, 51 § 22 (Ariz. 2022) (citing Leach
v. Hobbs, 250 Ariz. 572, 576 %21 (2021)). As the Arizona Supreme Court has explained,
“it is this Court’s role, not the Secretary’s, to interpret [a statute’s] meaning.” /d. Even if
the EPM could be read consistently with statute to authorize, in the first instance, an audit
of a higher percentage of early ballots, which is still facially inconsistent with A.R.S. § 16-
602(F), that provision of the EPM cannot plausibly be read to authorize a pre-emptive audit
of all early ballots. See Leach, 250 Ariz. at 576 § 21 (“[A]ln EPM regulation that . . .

contravenes an election statute’s purpose does not have the force of law.”).6

> Even “formal” Attorney General opinions that receive the standard “several layers of
review” are not binding. See Ruiz v. Hull, 191 Ariz. 441, 449 28 (1998) (“Opinions of the
Attorney General are advisory, and are not binding.”); see also Office of the Arizona
Attorney General, Attorney General Opinions (“Opinions of the Attorney General are
advisory, and do not have the same effect as decisions of a court of law.”) (last visited Oct.
30, 2022), available at: https://www.azag.gov/opinions.

¢ Other provisions of the EPM also align with A.R.S. § 16-602(F) in limiting the number of
early ballots to be audited. See EPM at 230 (“On Election Day, the officer in charge of
elections shall calculate the exact number of early ballots tallied up to that point in time.

-10-
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Finally, while Defendants have not explained their precise procedures for conducting
their Full Early Ballot Audit, any audit must comply with all other requirements under
Arizona law, including conducting the audit at a secure facility, maintaining a proper chain
of custody of the ballots, and having the elections director oversee the audit. See A.R.S.
§ 16-602(H); see also EPM at 225 (“Throughout the hand count, the officer in charge of
elections must retain custody and control of all hand counted ballots.”). Accordingly,
Defendant Marra must retain custody of the ballots during any audit.

Defendants have no authority to create new procedures. They have only those powers
“expressly conferred by statute” and “may exercise no powers except those specifically
granted by statute and in the manner fixed by statute.” Hancock v. McCarroll, 188 Ariz.
492, 498 (App. 1996) (quotation omitted); see Ariz. Pub. Integrity All., 250 Ariz. at 62 § 14
(Defendants’ powers “[are] limited to those powers expressly or impliedly delegated to
[them] by the state constitution or statutes.”). Indeed, “[a]ctions taken by a board of
supervisors by methods unrecognized by statute are without jurisdiction and wholly void
[because] [a] governmental body may not do indirectly what a statute does not give it the
power to do directly. Hancock; 188 Ariz. at 498 (internal quotations omitted). And “[t]he
absence of a statutory prohibition does not mean the county has inherent authority to engage
in certain conduct.” Id. (internal quotations omitted); see also Maricopa Cnty. v. Black, 19

Ariz. App. 239, 241 (1973).

c. This Court may grant a writ of mandamus without considering the
other traditional injunction factors.

Where Plaintiffs have shown that a public official has acted unlawfully and outside
the scope of their authority, “they need not satisfy the standard for injunctive relief.” Ariz.
Pub. Integrity All., 250 Ariz. at 64 9§ 26; see also Burton v. Celentano, 134 Ariz. 594, 596
(App. 1982) (“[W]hen the acts sought to be enjoined have been declared unlawful . . .

plaintiff need show neither irreparable injury nor a balance of hardship in his favor.”

From this number, the officer in charge of elections shall calculate a number equaling 1%
of the total early ballots. This shall serve as the number of ballots to audit.”).

-11-
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(quoting 11 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure §
2948 (3d ed. 1998))). Thus, while Plaintiffs have separately shown an entitlement to an
injunction, see infra at Section II, if this Court finds Defendants have a non-discretionary
duty to act—here to conduct a hand count audit of early ballots in accordance with A.R.S.
§ 16-602—but will fail to do so, this Court need not consider whether the other traditional
preliminary injunction factors weigh in their favor before granting the writ.

II.  In the alternative, Plaintiffs are entitled to a preliminary injunction enjoining
Defendants from conducting a full hand count audit.

a. Plaintiffs have standing to seek an injunction under the Uniform
Declaratory Judgment Act.

A plaintiff may seek relief under the Uniform Declaratory Judgment Act if they can
show the issue is ripe and they have standing. See Milis v. Ariz. Bd. of Tech. Registration,
514 P.3d 915, 923 9 24 (Ariz. 2022). Both requirenients are met here. A case is ripe if “there
is an actual controversy between the parties.” Id. at 923 9§ 24. Because Defendants have
already voted on a hand count audit proc¢dure, which they now insist will include all early
ballots (despite prior representations that they will comply with the law), this issue is ripe.
Plaintiffs also have standing. !n particular, Plaintiff Stephenson, a Cochise County voter
whose early ballot has already been received and accepted for counting, see Verified Compl.
at 9 12, has standing as a voter whose ballot will be subject to unlawful counting procedures.

The Alliance also has standing as a membership organization whose members
include more than 1,200 voters in Cochise County. See Verified Compl. at § 11. An
organization has representational standing if it has “a legitimate interest in an actual
controversy involving its members” and “judicial economy and administration will be
promoted” by conferring standing. Armory Park Neighborhood Ass’n v. Episcopal Cmty.
Servs. in Ariz., 148 Ariz. 1, 6 (1985). Here, the Alliance, as a 501(c)(4) organization
dedicated to ensuring the voting rights of its members, has a legitimate interest in ensuring
its Cochise County members’ early ballots are cast and counted in accordance with Arizona
law. See Verified Compl. at § 11. Moreover, because the Alliance seeks only injunctive

relief, and not damages, judicial economy favors “allowing the issues to be settled in a

-12-
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single action rather than in a multitude of individual actions because the relief sought is
universal to all of its members and requires no individual quantification by the court.”
Armory Park, 148 Ariz. at 6.

The Alliance also has direct standing as well because the Full Audit will require the
Alliance to divert resources. Arizona courts find federal case law instructive on the matter
of standing. Fernandez v. Takata Seat Belts, Inc., 210 Ariz. 138, 141 9 11 (2005) (quotation
omitted). In federal court, an organization has direct standing if it must divert resources to
public education aimed at counteracting a defendant’s actions that are contrary to the
organization’s mission. Sabra v. Maricopa Cnty. Cmty. Coll. Dist., 44 F.4th 867, 879-80
(9th Cir. 2022). Here, the Alliance accomplishes its mission by ensuring its members have
access to the franchise and can meaningfully participate in Arizona’s elections. See Verified
Compl. at § 10. The Full Early Ballot Audit directly frustrates the Alliance’s mission by
sowing confusion and doubt about the election results. See id. Consequently, to restore
public confidence in Arizona’s electoral system, the Alliance will have to divert resources
to a public education campaign and-aniswer questions about the limitations of the Full Early
Ballot Audit, see id., which is sufficient to establish standing.

b. Plaintiffs ar¢likely to show the Full Early Ballot Audit is unlawful.
For all the reasectis that Plaintiffs have explained supra at Section I(b), the Full Early

Ballot Audit directly conflicts with the Board’s non-discretionary legal duties under A.R.S.
§ 16-602, and the Board does not have the authority to adopt new audit rules in the first
place. For the sake of brevity, Plaintiffs do not repeat those arguments here.

c. Plaintiffs are likely to suffer irreparable harm absent relief.

Absent this Court’s intervention, Defendants will proceed to conduct a hand count
audit of all early ballots in Cochise County, which is directly contrary to Arizona law. While
Defendants’ actions do not affect Plaintiff Stephenson’s or the Alliance members’ ability
to cast their ballots, they do affect how those ballots will be counted, which is an essential
part of the right to vote. See Reynolds v. Sims, 377 U.S. 533, 555 n.29 (1964) (“The right to
vote includes the right to have the ballot counted.”). And if the right to have one’s ballot
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counted means anything, surely it means having one’s ballot counted in accordance with
the laws of the state, and not at whims of county officials who have invented a new (and
unlawful) process for counting ballots on the eve of the election. This kind of injury cannot
be remedied after the election. See, e.g., League of Women Voters of N.C. v. North Carolina,
769 F.3d 224, 247 (4th Cir. 2014) (finding irreparable injury on the basis that “once the
election occurs, there can be no do-over and no redress™).

This risk of injury is heightened given the County’s decision to create brand new
procedures for the audit without sufficient resources or trained volunteers to do so. As the
Secretary of State’s Election Services Director explained to Defendants, it would be
“impossible to complete an accurate hand count of an election . . . in time to comply with
applicable statutory deadlines, including the county canvass deadline.” Ex. A (citing A.R.S.
§ 16-642(A)). In any event, Plaintiffs need not show irreparable injury is certain, or even
likely, where they have shown “probable success” on the merits of their claims, as they have
here. See Fann, 251 Ariz. at 432 9 16. Under such circumstances, a “possibility” of
irreparable harm is all that is required, see id., which Plaintiffs have shown.

d. The balance of hairms and public interest tips sharply in Plaintiffs’
favor.

Defendants are plainly not harmed if they are restrained from conducting a full hand
count audit in the iminediate aftermath of the general election. Granting Plaintiffs’ motion
would simply retain Arizona’s existing requirements for ballot auditing and counting, which
involve machine counting that is more accurate, less expensive, and less time consuming
than hand-counting. See Ex. A. And because all ballots must be preserved in Arizona for 24
months following the election, see A.R.S. § 16-624, if there is later a lawful reason to
conduct a recount of all ballots, including all early ballots, Defendants will be able to do so.

But if Defendants are permitted to move forward with their new plan to conduct a
hand count all early ballots before the canvass, there is unlimited opportunity for electoral
chaos. Defendants’ plan is a recipe for “two sets” of election results, where only one count

is legally valid. Moreover, additional counties have begun to consider following suit, which
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will lead to uncertainty across Arizona as election officials attempt to implement illegal full
audits on the eve of the election. See Bob Christie, Arizona AG gives county OK for full
ballot hand counts, AP News (Oct. 29, 2022), https://apnews.com/article/2022-midterm-
elections-arizona-voting-phoenix-0480b41258d2ef50c25c87dae648ac23. There is plainly
no public interest in allowing for such chaos, and there is no public interest in the use of a
less accurate method of vote counting that is contrary to Arizona law.

Finally, the public interest cuts against changing election procedures at the last
moment. “[W]hen public officials, in the middle of an election, change the law based on
their own perceptions of what they think it should be, they undermine public confidence in
our democratic system and destroy the integrity of the electoral process.” Ariz. Pub.
Integrity All., 250 Ariz. at 61.

CONCLUSION
For the foregoing reasons, Plaintiffs’ Petition for a Writ of Mandamus and Motion

for a Preliminary Injunction should be GRANTED.

-15-
Appx.0016




O 0 3 N W R W N =

N N NN NN N NN R m e e e e e = e
oo 1 O W Rk WD = DD O NN N WL N = o

Dated: October 31, 2022

Respectfully submitted,

A/ L

/Iiéy Hertera (032907)
roy(@ha-firm.com
Daniel A. Arellano (032304)
daniel@ha-firm.com
Jillian L.. Andrews (034611)
jillian@ha-firm.com
Austin T. Marshall (036582)
austin@ha-firm.com
HERRERA ARELLANO LLP
1001 North Central Avenue, Suite 404
Phoenix, AZ 85004
Telephone: (602) 567-4820

Aria C. Branch* (DC Bar #1014541)
abranch@elias.law

Lalitha D. Madduri* (DC Bar #1659412)
Imadduri@elias.law

Christina Ford* (DC Bar #1655542)
cford@elias.law

Mollie DiBrell* (DC Bar #90002189)
mdibrell@elias.law

Daniel Cohen* (DC Bar #90001911)
dcohen@elias.law

ELIAS LAW GROUP LLP

10 G St. NE, Suite 600

Washington, D.C. 20002

Telephone: (202) 968-4490
Facsimile: (202) 968-4498

* Pro Hac Vice Motion forthcoming

Attorneys for Plaintiffs
Arizona Alliance for Retired Americans,
Inc. and Stephani Stephenson

-16-

Appx.0017




O e 3 N W R W N

[\ T N T N T N RN NN T N T N T N T N S g e S sy
co 1 O w»n = WD = DO D SN NN R W N = O

Roy Herrera (032907)

roy(@ha-firm.com

Daniel A. Arellano (032304) SEIOCT ) PE 3Ol
daniel@ha-firm.com

Jillian L. Andrews (034611) S .
jillian@ha-firm.com LW e
Austin Marshall (036582) ' R
austin@ha-firm.com

HERRERA ARELLANO LLP

1001 North Central Avenue, Suite 404

Phoenix, AZ 85004

Telephone: (602) 567-4820

Aria C. Branch* (DC Bar #1014541)
abranch@elias.law

Lalitha D. Madduri* (DC Bar #1659412)
Imadduri@elias.law

Christina Ford* (DC Bar #1655542)
cford@elias.law

Mollie DiBrell* (DC Bar #90002189)
mdibrell@elias.law

Daniel Cohen* (DC Bar #90001911)
dcohen(@elias.law

ELIAS LAW GROUP LLP

10 G St. NE, Suite 600

Washington, D.C. 20002

Telephone: (202) 968-4450
Facsimile: (202) 968-4498

* Pro Hac Vice Motion forthcoming

Attorneys for Plaintiffs
Arizona Alliance for Retired Americans,
Inc. and Stephani Stephenson

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
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TOM CROSBY, ANN ENGLISH, and
PEGGY JUDD, in their official capacities as
the Cochise County Board of Supervisors;
DAVID STEVENS, in his official capacity
as the Cochise County Recorder; and LISA
MARRA, in her official capacity as the
Cochise County Elections Director,

Defendants.

Pursuant to Rule 4(c) of the Arizona Rules of Procedure for Special Actions, Plaintiff
hereby applies for the issuance of an order to show cause why the relief sought in Plaintiffs’
Verified Special Action Complaint (the “Complaint™) should not be granted. Because Rule
4(c) requires that “the court shall set a speedy return date” where the show cause procedure
is used, Plaintiff moves for the Court to issue an order requiring Defendants immediately to

show cause why the relief sought in the Complaint should not be granted.
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IN AND FOR THE COUNTY OF COCHISE

ARIZONA ALLIANCE OF RETIRED
AMERICANS, INC. and STEPHANI
STEPHENSON,

Plaintiffs,
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VERIFIED SPECIAL ACTION
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TOM CROSBY, ANN ENGLISH, and
PEGGY JUDD, in their official capacities as
the Cochise County Board of Supervisors;
DAVID STEVENS, in his official capacity
as the Cochise County Recorder; and LISA
MARRA, in her official capacity as the
Cochise County Elections Director,

Defendants.

Appx.0022




O 0 N1 N W R W N =

N N N N NN NN N e e e e e e e e
e ~1 &N R WD = O D e NN B WD —= o

Pursuant to Rule 4 of the Arizona Rules of Procedure for Special Actions, Plaintiffs
Arizona Alliance of Retired Americans, Inc., and Stephani Stephenson, by and through

their undersigned counsel, allege as follows:

SUMMARY OF THE CASE

1. Just days before Election Day and with voting well underway, the Cochise
County Board of Supervisors (the “Board”) has decided to conduct a hand count audit of
all early ballots (the “Full Early Ballot Audit™). The Board has chosen to do so despite being
warned numerous times by multiple parties—including its own County Attorney and the
Secretary of State—that such an audit is unlawful. The Board has no authority to create new
audit procedures, let alone procedures that directly conflict with mandatory, statutory audit
procedures. Yet, at this late date, the Board has decided to disregard its required legal duties,
instead attempting to replace Arizona law with the‘unlawful audit processes that the Board
prefers. But “when public officials, in the middle of an election, change the law based on
their own perceptions of what they think it should be, they undermine public confidence in
our democratic system and destroy the integrity of the electoral process.” Ariz. Pub.
Integrity All. v. Fontes, 250 Ariz. 58, 61 § 4 (2020). The Board’s illegal actions, if not
stopped by this Court, will sow confusion among voters and undermine the public’s
confidence in Arizona’s elections.

2. The Board claims it is undertaking its unlawful actions because “[i]t is widely
known that many voters lack confidence in the voting system.” But it is Defendants’
unlawful Full Early Ballot Audit that will cast false doubt on this year’s election results.
Arizona law already provides robust procedures to audit electronic tabulation results. Any
changes to these procedures must be made by the Legislature or the Secretary of State—not
Defendants. As the lone Defendant Supervisor who opposes the full audit explained: “[The
audit] isn’t something that I think is our choice to make. We are designed by the State. We
are a creature of the State. They tell us what we can do. . . . If they haven’t given us the

authority then we can’t do it.”
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3. AR.S. § 16-602(F) provides detailed, mandatory instructions for auditing the
electronic tabulation of early ballots. Under Arizona law, election officials must first audit
small samples of ballots for select races. If, and only if, the hand count for these limited
audits differs by a statutorily defined margin from the electronic tabulation results are
election officials then authorized to conduct additional hand count audits, incrementally
increasing the size of the audit pool in each subsequent round, as prescribed by law. But if
the first hand count audit, or any audit thereafter, falls within the prescribed margin of error,
no further hand count audits may occur. Defendants, however, have opted to ignore this
mandatory procedure and violate state law by planning a Full Early Ballot Audit. Such
violations of Arizona law cannot stand.

4. Additionally, Arizona law requires thatconly Defendant Elections Director
Marra, as the chief elections officer of the county, raay conduct and oversee any hand count
ballot audits and that ballots must remain in her sole possession during these audits.
Ignoring the law again, the Board has suggested that Defendant Stevens, Cochise County
Recorder, can usurp Defendant Maira’s powers and duties to conduct the unlawful Full
Early Ballot Audit.

5. Plaintiff the Airizona Alliance of Retired Americans, Inc. and its members who
are Arizona residents and voters, as well as voter Plaintiff Stephani Stephenson, have a
significant interest in ensuring that the Board performs its non-discretionary legal duties in
compliance with state election law to prevent disruption of the certification process and the
accompanying blow to the integrity of the democratic process.

6.  The Court should therefore order Defendants to conduct a hand count audit of
ecarly ballots only as permitted by Arizona law, declare that the Full Early Ballot Audit is
unlawful, and prohibit Defendants from conducting the Full Early Ballot Audit.

JURISDICTION AND VENUE

7. This Court has jurisdiction under Article 6, § 14 of the Arizona Constitution,
AR.S. §§ 12-123,12-1801, 12-1803, 12-1831, 12-2021, and Rule 4(a) of the Arizona Rules

of Procedure for Special Actions.
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8.  Venue in Cochise County is proper under A.R.S. § 12-401(16) and Rule 4(b)
of the Arizona Rules of Procedure for Special Actions because all Defendants hold office
in Cochise County.

PARTIES

9.  Plaintiff Arizona Alliance for Retired Americans, Inc. (the “Alliance”™) is a
nonprofit corporation organized under section 501(c)(4) of the Internal Revenue Code. The
Alliance’s membership includes approximately 50,000 retirees from public and private
sector unions, community organizations, and individual activists in every county in
Arizona, including over 1,200 members in Cochise County. The Alliance is a chartered
affiliate of the Alliance for Retired Americans, which is one of the country’s leading
grassroots senior organizations and engages in imporiant political efforts to protect and
preserve programs vital to the health and economic-security of older Americans.

10. The Alliance’s mission is to ensure social and economic justice and to protect
the civil rights of retirees after a lifetime of work. The Alliance accomplishes this mission
by ensuring that its members have aceess to the franchise and can meaningfully participate
in Arizona’s elections. Because the Full Early Ballot Audit will likely disrupt the election
certification process and cast false doubt on the election results across Arizona, it threatens
the Alliance’s efforts 1o ensure that its members’ voices are heard, both here in Arizona and
nationwide. As a direct result of the confusion and doubt the Full Early Ballot Audit will
sow among the public and its members, the Alliance will have to divert its limited resources
from educating seniors and older voters on voting procedures and deadlines to educating
voters and answering questions about the limitations of the Full Early Ballot Audit.

11. The Alliance also brings this action on behalf of its members. Most of the
Alliance’s members are between 55 and 90 years of age and many have disabilities.
Additionally, many of the Alliance’s over 1,200 members in Cochise County have voted or
intend to vote in the 2022 general election, including by early ballot. The Full Early Ballot
Audit will subject the Alliance’s members’ ballots to an unlawful counting process,

depriving them of their ability to cast their ballot and have it counted and processed in
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accordance with Arizona law. As Arizona citizens and voters, the Alliance’s members have
a significant interest in ensuring Defendants perform their mandatory election audit duties
in full compliance with the state’s election laws.

12.  Plaintiff Stephani Stephenson is a qualified and registered voter in Cochise
County, Arizona. Plaintiff Stephenson has already cast her early ballot in Cochise County,
which has been received and accepted for counting. The Full Early Ballot Audit will subject
Plaintiff Stephenson’s ballot to an unlawful counting process.

13. Defendants Tom Crosby, Ann English, and Peggy Judd comprise the Cochise
County Board of Supervisors. Each supervisor and the Board are named in their official
capacities only. As members of the Board of Supervisors, they are responsible for
conducting elections within Cochise County, including canvassing and certifying the
county’s election results. See A.R.S. §§ 11-251(3),716-621, -622(A), -642, -645, -449.

14. Defendant David Stevens is the Cochise County Recorder and is named in his
official capacity only. As County Recorder, he is responsible for facilitating components of
election administration within Cochise County, including signature verification of early
ballots so they can be processed and tabulated. See A.R.S. §§ 16-550, -621.

15. Defendant Lisa Marra is the Cochise County Elections Director and is named
in her official capacity only. As Elections Director she is Cochise County’s officer in charge
of elections and is responsible for conducting logic and accuracy testing on the counting
equipment, overseeing the processing and tabulating of votes, and conducting hand count
ballot audits. See A.R.S. §§ 16-449, -602, -621.

GENERAL ALLEGATIONS

A. Arizona law permits only limited hand count audits of early ballots that
must be conducted according to statutory procedures.

16. Arizona law sets out clear, specific, and mandatory rules that must be followed
for post-election early ballot audits. Defendants and all election workers must comply with

their legal duties under the Arizona Election Code.
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1. Arizona law requires early ballots to be tabulated by machine
and provides for only limited hand audits.

17. Under Arizona law, all early ballots and ballots cast in polling places must be
tabulated in the first instance by electronic tabulators. “The result printed by the vote
tabulating equipment, to which have been added write-in and early votes, shall, when
certified by the board of supervisors or other officer in charge, constitute the official canvass
of each precinct or election district.” A.R.S. § 16-622(A). Ballots may be counted manually
only if “it becomes impracticable to count all or a part of the ballots with tabulating
equipment.” A.R.S. § 16-621(C).

18. To confirm that electronic tabulation is accurate, A.R.S. § 16-602 provides
detailed procedures for auditing the early ballot tabulation. Those procedures are
mandatory: “The hand count shall be conducted as prescribed by this section and in
accordance with hand count procedures established by the secretary of state in the official
instructions and procedures manual adopted pursuant to § 16-452.” Id. § 16-602(B).!
A.R.S. § 16-602 is also the sole autherization for hand count audits. No other provision of
Arizona law allows for hand count audits.

19. Nothing in either the statutory audit procedure created by A.R.S. § 16-602 or
the EPM authorizes election officials to conduct a full hand count of all early ballots. Rather,
the statutory procedures and the EPM require that hand count audits start with small
samples, and expand only on an individual race basis and only if hand counts repeatedly
differ from electronic tabulations for that race by more than a designated margin for error.

20. The early ballot audit cannot begin until after the close of polls on Election

Day, but must commence within 24 hours of the polls closing and be completed before the

! The Secretary of State promulgated the operative Elections Procedures Manual (“EPM™)
in 2019. The manual has the force of law, except to the extent that any provision directly
contradicts statutory requirements. See A.R.S. § 16-452; Ariz. Pub. Integrity All., 250 Ariz.
at 63 9 16 (“Once adopted, the [EPM] has the force of law; any violation of an EPM rule 1s
punishable as a class two misdemeanor.”); Leibsohn v. Hobbs, 517 P.3d 45, 51 § 22 (Ariz.
2022) (“ A]Jn EPM regulation that contradicts statutory requirements does not have the force
of law.”). The EPM is available at:
https://azsos.gov/sites/default/files/2019_ELECTIONS PROCEDURES_MANUAL_APP
ROVED.pdf.

-7-
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canvassing of the election for that county, which falls on November 28 this year. A.R.S. §
16-602(1).

21. For the early ballot audit, election workers “shall randomly select one or more
batches of early ballots” that were counted by each tabulation machine and sequester them,
and then “shall randomly select” from those sequestered ballots a sample of one percent of
all early ballots cast, or five thousand ballots, “whichever is less.” A.R.S. § 16-602(F).

22. Bipartisan teams then conduct a hand count of up to five races randomly
chosen according to specific rules, id. § 16-602(B)(2), (F), comparing small samples of
ballots to the electronic tabulation of those same ballots, id. § 16-602(F). If the results fall
within the designated margin, the audit must end. /d. Otherwise, a second hand count is
performed on the same ballots. /d. 1f and only if the second hand count also falls outside
the designated margin for any race, the audit is ¢Xpanded to an additional one percent or
five thousand ballot sample. Id. “If at any peint in the manual audit of early ballots the
difference between any manual count ot early ballots is less than the designated margin
when compared to the electronic takaiation of those ballots, the electronic tabulation shall
be included in the canvass aznd no further manual audit of the early ballots shall be
conducted” Id. (emphasis 4dded).

23. Arizonaiaw is clear that only the county officer in charge of elections, who is
Defendant Elections Director Marra in Cochise County, may supervise the hand count audit
of early ballots. A.R.S. § 16-602(B)(7) (“[E]lection board members . . . shall perform the
hand count under the supervision of the county officer in charge of elections.”).

24. As AR.S. §16-602(B) expressly authorizes, the Secretary of State has
promulgated additional procedures for audits in the EPM. See EPM at 213-34. Those
procedures provide additional detail, but they generally mirror A.R.S. § 16-602 in requiring
that hand count audits begin with small samples and expand only if those audits repeatedly

fall outside of the designated margin from the electronic tabulation.
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2. Arizona law prescribes a strict chain of custody for voted early
ballots that does not allow for the Full Early Ballot Audit.

25.  Arizona law outlines strict chain of custody requirements to ensure the security
of voted early ballots.

26. Generally, after an early ballot is received and the county recorder verifies the
voter’s signature, the ballot is delivered to the early election board for processing and
tallying. A.R.S. § 16-550, -551; EPM at 68-70. The early election board verifies that the
voter’s affidavit is sufficient, and if so, opens the envelope and sends the allowed ballots to
the central counting place for tabulation. A.R.S. § 16-552(B), (F); EPM at 70-72.

27. Once all ballots have been delivered to the central counting center, the hand
count audits of early ballots may begin. A.R.S. § 16-602(B)(1). Specifically, the audits must
begin within 24 hours of the polls closing. /d. §16-602(I). During the audits “the county
officer in charge of elections shall retain custody of the ballots for purposes of performing
any required hand counts and the officer shuil provide for security for those ballots.” A.R.S.
§ 16-602(H) (emphasis added); see aiso EPM at 225 (“Throughout the hand count, the
officer in charge of elections musi retain custody and control of all hand counted ballots.”).
Thus, Defendant Elections Director Marra must retain custody of ballots throughout the
audits.

28. After the ballots are processed, tabulated, and audited, Defendant Elections
Director Marra “shall transfer the ballots to the County Treasurer for retention.” EPM at
200; see also AR.S. § 16-624(A) (“After the canvass has been completed, the officer in
charge of elections shall deposit the package or envelope containing the ballots in a secure
facility managed by the county treasurer . . . .”). Once the ballots are in the custody of the
county treasurer, they must be retained for a period prescribed by law and may be opened
only pursuant to a court order. A.R.S. § 16-624(A), (D); EPM at 248-49.

29.  Accordingly, at no point in this process may early ballots be subject to an audit
other than that authorized by A.R.S. § 16-602 under Defendant Elections Director Marra’s

supervision.
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B. There is no factual basis for hand counting ballots at this stage, a
process that is subject to human error and presents significant election
administration challenges.

30. In recent years, and particularly after the 2020 presidential election, some in
Arizona and elsewhere have purported that electronic voting systems are unreliable. But as
the Secretary of State has explained to the Boafd, “Arizona has rigorous standards to ensure
that electronic voting systems used in our elections are secure and accurate, including
federal and state certification requirements [and] pre- and post-election logic and accuracy
testing.” Ex. A, Oct. 19, 2022 Sec’y Ltr. at 1; see also Ex. G, Arizona 2021 Sec’y Report
on 2020 Election (“The 2020 election was secure and accurate, and it is well past the time
to accept the results and move forward.”).?

31.  While there may be a role for limited hand recounts in audits, studies have
shown that mechanical and electronic voting systems are more reliable in tabulating the

results of multiple contests on a single ballot than humans are. As one such study explained:

We find . . . that vote counts originally conducted by computerized scanners
were, on average, more accurate than votes that were originally tallied by
hand. This finding should not be surprising, either to people who have
administered elections @r to those who have a grasp of the extension of
automation into the workplace. Computers tend to be more accurate than
humans in performing long, tedious, repetitive tasks. The demanding election
night environmeni only drives a bigger wedge between human and machine
performance.

Stephen Ansolabehere, Barry C. Burden, Kenneth R. Mayer, & Charles Stewart III,
Learning from Recounts, 17 Elec. Law J. 100, 115 (2018).° The Secretary of State has also
warned the Board of this fact, explaining in an October 19, 2022 letter that hand counts are
“prone to human error.” Ex. A, Oct. 19 Sec’y Letter at 1.

32. Hand counting of multiple races on a single ballot is also exceptionally time

consuming. Again, the Secretary cautioned the County Board: “A full hand count raises

2 The court may take judicial notice of all attached exhibits because they are public records
of Cochise County and the State of Arizona. See Ariz. R. Evid. 201(b)(2); see also, e.g.,
Mathieuv. Mahoney, 174 Ariz. 456, 457 n.1 (1993) (“We take judicial notice of the records
of the Secretary of State.”).

3 Available at: https://www liebertpub.com/doi/epdf/10.1089/elj.2017.0440 (last visited
Oct. 26, 2022).
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numerous concerns. Notably, hand counting is necessarily time intensive . . . . Any election
director in Arizona—the official responsible for overseeing tabulation of ballots—can attest
that it’s impossible to complete an accurate hand count of an election with dozens of races
on the ballot in time to comply with applicable statutory deadlines, including the county

canvass deadline.” 1d.

C. On October 24, the Board rejected a hand count of all ballots but
approved a more limited audit of ballots cast at precincts.

33. By mid-October, it became clear that the Board was considering conducting a
hand count audit of all ballots cast in the 2022 General Election.

34. On October 19, 2022, Kori Lorick, State Elections Director, sent a letter to the
Board on behalf of the Secretary of State cautioning against such an audit. The letter warned
that the Board’s eleventh-hour full hand count audit would create an intolerable risk of
administrative errors and produce voter confusion, undermining public faith in the integrity
of the election: “Early voting for the 2022 General Election began over a week ago” and
“[d]rastically changing procedures now—mere weeks before Election Day—creates
significant risk of administrative ¢rror and has the potential to cause voter confusion and
mistrust in our elections.” /d. at 2.

35. The letter separately explained why a full hand count is unlawful, urged the
Board not to proceed, and threatened legal action to ensure compliance with Arizona law if
the Board insisted on its “misguided effort.” /d. at 1. Director Lorick stated that “the Board
has no authority” to “conduct a full hand count . . . to audit . . . machine-tabulated results,”
and explained that A.R.S. § 11-251(3) “does not grant [the Board] the power to unilaterally
perform a full hand count audit of all votes.” Id. at 2. Director Lorick further cautioned that
“Iw]hile A.R.S. § 16-602 and the Elections Procedures Manual lay out procedures for a
limited post-election hand count audit, nothing in Arizona law authorizes the Board to
conduct a full hand count outside of those procedures.” Id. Director Lorick concluded that
“[t]he Board would therefore be exceeding its authority under Arizona law if it conducts a
full hand count under the guise of either a hand count audit or a recount.” /d.

-11-
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36. Atthe October 24 meeting, the Cochise County Attorney, Brian Mclntyre, also

addressed the Board, stating:

There is no statutory authorization for this proposed separate hand count or
validation. It violates the Election Statutes and the Elections Procedures
Manual . . . . Additionally, you cannot order county employees to violate the
law . . . . Because I have advised you that there is no legal basis for this, I
cannot ethically defend you against any claims over this action. The Board
will pay its own attorney’s fees, and when opposing parties prevail in their
claims, the Board will pay those parties’ attorneys fees. . . . I implore you, do
not attempt to order this separate hand count.

Video Recording of October 24, 2022 Special Meeting Hand Count of Ballots (“October 24
Special Meeting Video™) at 2:59:25-3:03:13.4

37. After the Cochise County Attorney’s remarks, an unnamed representative
from the Arizona Counties Insurance Pool warned that the Board would not “have insurance
to count on” if it went “in the face of your county attorney’s opinion” because “it would be
improper to expect that the other counties are going to pay attorney bills” for that
“intentional act.” Id. at 3:03:30-3:04:30.

38. Members of the public, including Cochise County voters, also spoke out
against an audit of all ballots cast'in the general election.

39. After these warnings, the Board unanimously voted rnot to conduct “a hand
count of all ballots cast in the General Election.” Id. at 3:06:02-3:06:20; see also Ex. B,
Cochise Cnty. Bd. of Supervisors, Agenda for Oct. 24, 2022 Special Board Meeting.

40. In the last few minutes of the meeting, however, the Board considered another
agenda item (the “October 24 Audit Measure™), which stated: “Pursuant to ARS 16-602 B;
the County Recorder or other officer in charge of elections shall take such action necessary
to perform a hand count audit of all County precincts for the 2022 General Election to assure

agreement with the voting machine count.” /d.

* Available at https://www.youtube.com/watch?v=170xHmbhnJI& feature=youtu.be (last
visited October 31, 2022); see also Sarah Lapidus, Despite warnings of legal consequences,
Cochise County supervisors vote for hand count of ballots, AZCentral (Oct. 25, 2022, 4:17
pm), https://www.azcentral.com/story/news/politics/elections/2022/10/24/arizona-cochise-
county-supervisors-approve-hand-count-election-ballots/10593843002/.
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41. On its face, the October 24 Audit Measure would only authorize Cochise
election officials to conduct a hand count audit of ballots cast in-person on Election Day at
precincts—not early ballots, which make up the vast majority of all ballots cast. While this
proposal was much narrower than a hand count audit of all ballots cast in the general
election, the County Attorney advised the Board it was still unlawful. See October 24
Special Meeting Video at 2:59:17-3:00:23, 3:02:17-3:03:10 (“If [the Board] votes to
approve these items, the Board will get sued and the opposing parties will prevail. I implore
you: Do not attempt to order this separate hand count.”).®

42. By the end of the meeting, despite significant legal concerns, Defendant
Supervisor Judd remained undeterred: “I don’t feel like I want to back down so, I might go
to jail but oh well.” Id. at 3:39:44-3:40:05.

43. Defendant Supervisor English, who“voted against both October 24 audit

proposals, said:

I think that you haven’t presented me with any specifics on how it will be
done, no research, no dollars,no time, in other words no specifics. . . . This is
right now an idea . . . [it] isn’t something that I think is our choice to make.
We are designed by the State. We are a creature of the State. They tell us what
we can do. . . . If they haven’t given us the authority then we can’t do it, and
I take that seriously.

Id. at 3:40:30-3:41:30.°
44. The Board then voted 2-1 along party lines to adopt the October 24th Audit
Measure, with only Defendant Supervisor English voting against it. /d. at 3:42:09-3:43:09.

5 The background description of the October 24 Audit Measure also suggested that the
Board was still interested in an audit of all ballots cast. As the Board wrote, “It is widely
known that many voters lack confidence in the voting system. A 100% County wide hand
count audit of the 2022 General Election will enhance voter confidence. It will provide
proof of concept for emergency back-up if the voting machine(s) failed in the future. Such
audit will be completed prior to final certification of 2022 general election canvass by the
Board of Supervisors.” Ex. C, Oct. 24, 2022 Special Bd. of Supervisors Meeting Action 2.

6 See also Lapidus, supra note 4 (quoting Supervisor English).

-13-
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D. Despite further warnings from the Secretary of State, the Board has
since expressed its intention to conduct an even broader audit than the
one authorized at its October 24 meeting.

45.  On October 25, 2022, the Secretary of State sent a second letter to the Board
reiterating that “the Board has no discretion to deviate” from the procedure “established by
the Legislature and in the EPM,” and that “[a]ny attempt by the Board to circumvent these
mandates and conduct a full hand count audit of all ballots cast in the county, under the
false premise that it is proceeding pursuant to A.R.S. § 16-602(B), would be unlawful.” Ex.
D, Oct. 25, 2022 Sec’y Ltr. at 3. After explaining in detail the proper procedures under
Arizona law for § 16-602 audits (as described in Section A.l, supra)—including clearly
stating that hand count audits of early ballots are “expressly limited to one percent of early
ballots,” id. at 2—the letter sought to confirm that Cochise County did not intend to conduct
a hand audit of all early ballots, which the Secretary’s Office said would be unlawful. Id. at
1. She further warned that “under no circunistance should the Board’s misguided effort to
conduct an expanded hand count be -permitted to delay the County’s canvass and
certification of election results.” Id.-at 3.

46. Consequently, the Secretary instructed the Board to confirm in writing that the
Board would not attempt 1o conduct a full hand count audit, including of early ballots, and
that it would follow aii-applicable statutory and Electronic Procedures Manual requirements
in conducting its statutory hand count audit under A.R.S. § 16-602(B). Id. The Secretary
also cautioned that “[i]f the County refuses to provide [confirmation] or take any action in
furtherance of an unlawful full hand count of all ballots cast, the Secretary will take all
available legal action.” Id.

47. The next day, the Board stated in response to the Secretary’s Letter that it
“wishe[d] to follow all applicable requirements” in conducting its audit. Ex. E, Oct. 26,
2022 Cochise Cnty. Ltr. But it did not clarify how such a hand count audit would be

structured or whether it would actually comply with state law.

-14-
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48.  Shortly thereafter, during an October 28, 2022 Board meeting, Supervisor Judd
backtracked, expressing an intent to conduct a full hand count audit, including for all early
ballots (the Full Early Ballot Audit). In support of the Full Early Ballot Audit, Supervisor
Judd referenced an informal opinion received from the Office of the Attorney General
which stated that the Board could conduct a full hand count of “100 percent of early ballots
cast[.]” October 28 Board Work Session Video at 11:47-12:447; see also Ex. F, Oct. 28,
2022 Office of Attorney General Guidance. The Board noted that the full audit would be
limited to four to five specific races, as required by Arizona law. October 28 Board Work
Session Video at 11:47-12:44.

49. 1In addition to his previous concerns about the auditing of all ballots, County
Attorney Mclntyre explained that any hand count audit still had to be consistent with the
statutory requirements under A.R.S. § 16-602, suchas respecting the mandatory ballot chain
of custody, conducting the audit at a secure tacility, and having bipartisan teams conduct
the audit. /d. at 36:33-38:17.

50. In particular, County Attorney Mclntyre explained that pursuant to A.R.S.
§ 16-602 Defendant Elections Director Marra must retain custody of the ballots for purposes
of performing any hand ceunt audits. /d. at 36:33-38:15. Defendant Elections Director
Marra added that “the custody ends with me after the election. Then the ballots go to the
treasurer’s vault and at that point they’re retained for the two years that we keep ‘em. And

that’s a court order to get them removed from the treasurer’s vault.” /d. at 43:29-43:56.

E. The Full Early Ballot Audit violates Arizona law.
51.  The Full Early Ballot Audit violates Arizona law because it fails to comply

with the mandatory, exclusive, and specific statutory and EPM procedures for conducting

early ballot audits.

7 Available at https://www.youtube.com/watch?v=ZSS4VuE7PGM (last visited Oct. 31,
2022).
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52.  On information and belief, the Full Early Ballot Audit will cover “100% of
early ballots cast in Cochise County.” October 28 Board Work Session Video at 11:47—
12:44. But the law permits no such audit.

53. Compliance with the statute and the EPM is mandatory and exclusive: “The
hand count skall be conducted as prescribed by [A.R.S. § 16-602 and the EPM],” which the
Secretary of State alone has the authority to adopt. A.R.S. §§ 16-602(B) (emphasis added);
16-452. The statute authorizes only a specific and limited hand count audit of early ballots.
See supra Section A.1. Specifically, the early ballot audit can encompass only “one percent
of the total number of early ballots cast or five thousand early ballots, whichever is less,”
and only for a maximum of five races. Id. at § 16-602(B)(1), (F).% Unless that audit reveals
discrepancies exceeding the designated margin, “no furiher manual audit of the early ballots
shall be conducted.” Id. at § 16-602(F). And only aiter repeated findings that the designated
margin of error has been exceeded is a full recount of early ballots permitted, and even then,
only for the single race in question. /d. at § 16-602(F).

54. Insum, the statutory pracedure and the EPM require that a hand count audit of
early ballots begin with small samiples and may expand only on an individual race basis and
only if hand counts repeatedly differ from electronic tabulations by more than a designated
margin for error. Nothing in statute or the Elections Manual permits Defendants to audit
“100% of early ballots cast in Cochise County.”

55. Moreover, Defendants have not provided any detail regarding how the Full
Early Ballot Audit will comply with the other statutory requirements of A.R.S § 16-602 or
the EPM, such as who will oversee the audit, chain of custody issues for the ballots, or

where the Full Early Ballot Audit will be conducted at a secure facility.

8 The Board and the Attorney General appear to be relying on a single sentence in the EPM
to claim that all early ballots may be audited. See EPM at 215 (“Counties may elect to audit
a higher number of [early] ballots at their discretion.”). But this portion of the EPM conflicts
with all other EPM regulations and the clear language and purpose of A.R.S. § 16-602(F),
which places statutory caps on the number of early ballots that may be audited, and is thus
invalid. See Leibsohn, 517 P.3d at 51 9§22 (“[A]ln EPM regulation that contradicts statutory
requirements does not have the force of law.”).
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56. Arizona law does not allow for Defendant County Recorder Stevens to take
custody of any ballots to conduct any hand count audits—those powers and duties lie
exclusively with Defendant Elections Director Marra. See supra Section A.l, 2; see also
October 28 Board Work Session Video at 36:33-38:15, 43:29-43:56. Nonetheless, on
October 28th, the Board repeatedly stated Defendant County Recorder Stevens could take
possession of the ballots and perform the Full Early Ballot Audit. See, e.g., October 28
Board Work Session Video at 21:08-23:00; 29:58-30:58; 44:53-45:58. This is plainly
unlawful.

57. Defendants have thus made clear that they will not comply with their non-
discretionary legal duties. In doing so, Defendants are exceeding their statutory powers by
authorizing and implementing the Full Early Ballot Audit and violating state law.

COUNT }
Writ of Mandamus (A.R.S. § 12-2021) — Violation of A.R.S. § 16-602 and the EPM

58. Paragraphs 1-57 are incorporated by reference herein.

59. Courts may issue a writ of mandamus to any “person [or] corporation . .. on
the verified complaint of the party beneficially interested, to compel, when there is not a
plain, adequate and speedy remedy at law, performance of an act which the law specially
imposes as a duty resuiting from an office . . . .” A.R.S. § 12-2021. Accordingly, under
A.R.S. § 12-2021, members of the public who are “beneficially interested” in an action can
sue to compel officials to perform their non-discretionary duties. Ariz. Pub. Integrity All.,
250 Ariz. at 62 9 11. “The phrase ‘party beneficially interested’ is ‘applied liberally to
promote the ends of justice.”” Id. (quoting Barry v. Phx. Union High Sch., 67 Ariz. 384, 387
(1948)).

60. As Arizona citizens and voters, the Alliance’s members and Plaintiff
Stephenson have a beneficial interest in compelling elections officials to comply with their
non-discretionary duty to comply with Arizona election law. See id. at 63 9 12.

61. In such actions, courts “may direct, order, or prohibit specified action by the

defendant” as judgment. Arizona Rules of Procedure for Special Actions, Rule 6.
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62. A.R.S. § 16-602 imposes a non-discretionary legal duty on Defendants to
conduct hand count audits as prescribed by the section and the EPM. See Ariz. Pub. Integrity
All, 250 Ariz. at 63 9 16 (“[The EPM] has the force of law.”). Moreover, only the Secretary
of State can promulgate rules related to these hand count audits; Defendants have no such
authority. A.R.S. § 16-452(A).

63. Rather, Defendants have only those powers “expressly conferred by statute”
and “may exercise no powers except those specifically granted by statute and in the manner
fixed by statute.” Hancock v. McCarroll, 188 Ariz. 492, 498 (App. 1996) (quotation
omitted); see Ariz. Pub. Integrity All, 250 Ariz. at 62 ¥ 14 (Defendants’ powers “[are]
limited to those powers expressly or impliedly delegated to [them] by the state constitution
or statutes.”); see also Ariz. Const. art. 12, § 4 (stating that “[t]he duties, powers, and
qualifications” of county officers “shall be as prescribed by law”). Indeed, “[a]ctions taken
by a board of supervisors by methods unrecognized by statute are without jurisdiction and
wholly void [because] [a] governmental body may not do indirectly what a statute does not
give it the power to do directly. Haxucock, 188 Ariz. at 498 (internal quotations omitted)
And “[t]he absence of a statutory prohibition does not mean the county has inherent
authority to engage in certain conduct.” /d. (internal quotations omitted); see also Maricopa
Cnty. v. Black, 19 Axiz. App. 239, 241 (1973) (“[T]he absence of any constitutional or
statutory prohibition, if such be the case, does not mandate a conclusion that the county may
engage in the conduct here questioned. The issue must be approached from the affirmative,
that is, what constitutional or statutory authority can the county rely upon to support its
questioned conduct?”).

64. By adopting the Full Early Ballot Audit, Defendants have exceeded their legal
authority and have failed to perform their non-discretionary duties under § 16-602. See Ariz.
Pub. Integrity All., 250 Ariz. at 60—63 Y 1-18. Defendants have no authority to promulgate
instructions on how to conduct hand count audits—and certainly not procedures that
conflict with state law after the election is already underway—yet they seek to do just that

with the Full Early Ballot Audit. Additionally, in conducting the Full Early Ballot Audit,
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Defendants fail to comply with their non-discretionary hand count audit duties and the
prescribed procedures and limitations in § 16-602 and the EPM.

65. “Election laws play an important role in protecting the integrity of the electoral
process,” and “public officials should, by their words and actions, seek to preserve and
protect those laws.” Id. at 61 9 4 (citations omitted). Defendants cannot simply ignore
Arizona election law and supplant it “based on their own perceptions of what they think
[the law] should be.” Id. The Alliance and its members have a significant interest in ensuring
Defendants perform their non-discretionary duties and comply with state election law. See
id at 62 7 11-12.

66. The Court should therefore order Defendants to conduct hand count audits of
carly ballots only as permitted by and in accordance with A.R.S. § 16-602 and the EPM,
declare that the Full Early Ballot Audit is uniawful, and prohibit Defendants from
conducting the Full Early Ballot Audit.

COUNTS II and 111

Declaratory Judgment (A.R.S. § 12-1831) and Injunctive Relief (A.R.S. § 12-1801) —
Violation of A.R.S. § 16-602 and the EPM

67. Paragraphs 1-:66 are incorporated by reference herein.

68. Courts have authority to “declare rights, status, and other legal relations
whether or not further relief is or could be claimed. . . . The declaration may be either
affirmative or negative in form and effect; and such declarations shall have the force and
effect of a final judgment or decree.” A.R.S. § 12-1831. “The declaratory judgment act is
remedial and is to be liberally construed.” Citizens’ Comm. for Recall of Jack Williams v.
Marston, 109 Ariz. 188, 192 (1973).

69. Additionally, Courts have authority to grant injunctions. A.R.S. § 12-1801.
“[A]ll public officials . . . may be enjoined from acts that are beyond [their] power.” Ariz.
Pub. Integrity All., 250 Ariz. at 62 9 14 (quotations omitted).

70.  As explained above in Count I, A.R.S. § 16-602 and the EPM provide the only

lawful procedures for hand count audits. Defendants’ powers, including to authorize or
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conduct hand audit elections results, “[are] limited to those powers expressly or impliedly
delegated to him by the state constitution or statutes.” Ariz. Pub. Integrity All., 250 Ariz. at
62 9 14. Moreover, Defendants, including the Board, have only those powers “expressly
conferred by statute,” and they “may exercise no powers except those specifically granted
by statute and in the manner fixed by statute.” Hancock, 188 Ariz. at 498; see also Ariz.
Const. art. 12, § 4 (stating that “[t]he duties, powers, and qualifications” of county officers
“shall be as prescribed by law™).

71.  Thus, under Arizona election law, including A.R.S. § 16-602 and the EPM,
Defendants do not have the power to authorize or conduct the Full Early Ballot Audit, nor
do they have authority to supplant Arizona election laws with processes of their own
choosing. See Ariz. Pub. Integrity All., 250 Ariz. at 613 3—4.

72. Declaratory and injunctive relief is/necessary to ensure Defendants do not
violate state election law. The Court should therefore declare that the Full Early Ballot Audit
is unlawful, enjoin Defendants from authorizing or conducting the Full Early Ballot Audit,
and order them to conduct hand ceunt audits of early ballots only as permitted by and in
accordance with A.R.S. § 16-602 and the EPM.

DEMAND FOR RELIEF

WHEREFORE, Plaintitfs demand relief in the following forms:

A. A writ of mandamus or preliminary and permanent injunction prohibiting the Full
Early Ballot Audit and compelling Defendants to conduct hand-count audits of
early ballots only in accordance with statutory procedures and the EPM;

B. A declaration that Defendants’ planned Full Early Ballot Audit violates Arizona
law;

C. An award of fees, costs, and other expenses; and

D. Such other and further relief as the Court, in its inherent discretion, deems

appropriate.
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VERIFICATION
I, Saundra Cole, make the following verification under penalty of perjury:
I have read the foregoing complaint and verify that the facts stated in it are true to
the best of my knowledge and belief, except as to those matters alleged on information and
belief, and as to them, I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct.

D Colle

Saundra Cole

Executed on October 36 , 2022.

President, Arizona Alliance for

Retired Americans, Inc.
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KATIE HOBBS

SECRETARY OF STATE
October 19, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, terosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Tabulation
Dear Cochise County Board of Supervisors,

We understand that the Cochise County Board of Supervisors will vote next week on
whether to conduct a hand count of all votes cast, despite both the Cochise County
Attorney’s and Legislative Council’s determination that doing so would be unlawful. The
Secretary of State agrees with the County Attorney and Legislative Council and urges the
Board to abandon this misguided effort.

As you know, Arizona has rigorous standards in place to ensure that electronic
voting systems used in our-elections are secure and accurate, including federal and state
certification requirements, pre- and post-election logic and accuracy testing, and post-
election limited hand count audits. See EPM, Ch. 4, A.R.S. §§ 16-442, -449, -602. The use of
electronic tabulation combined with these and other security measures allows counties to
fulfill their statutory duties in a timely manner while ensuring the accuracy and integrity
of our elections. Indeed, as recently explained by the General Counsel of the Arizona
Legislative Council, Arizona law only contemplates manual counting of ballots where “it
becomes impracticable to count . . . ballots with tabulating equipment.” See A.R.S. § 16-
621(C).

And this is for good reason: a full hand count raises numerous concerns. Notably,
hand counting is necessarily time intensive and prone to human error. Any election director
in Arizona—the official responsible for overseeing tabulation of ballots—can attest that it’s
impossible to complete an accurate hand count of an election with dozens of races on the
ballot in time to comply with applicable statutory deadlines, including the county canvass
deadline. AR.S. § 16-642(A) (requiring counties to canvass between six and twenty days
after an election). Additionally, transitioning to a full hand count this close to the election
raises operational and security concerns. Election procedures are generally developed

Appx.0044



through careful consideration and with sufficient time to prepare for an upcoming election.
In fact, Cochise County has already filed its election program and emergency contingency
plan for the General Election with the Secretary of State, confirming its usage of electronic
equipment for this election. See A.R.S. § 16-445(A). Early voting for the 2022 General
Election began over a week ago, and counties are already permitted by law to begin
processing and tabulating ballots. Drastically changing procedures now—mere weeks
before Election Day—creates significant risk of administrative error and has the potential
to cause voter confusion and mistrust in our elections.

Even if, as indicated at the Board’s October 11, 2022 work session, the Board
intends to tabulate votes electronically and conduct a full hand count only to audit those
machine-tabulated results, the Board has no authority to do so. County boards of
supervisors have only those powers “expressly conferred by statute,” and the Board “may
exercise no powers except those specifically granted by statute and in the manner fixed
by statute.” Hancock v. McCarroll, 188 Ariz. 492, 498 (App. 1996) (quotations omitted).
AR.S. § 11-251(3) gives the Board the power to canvass election returns. It does not grant
the power to unilaterally perform a full hand count audit of all votes. While A.R.S. § 16-602
and the Elections Procedures Manual lay out procedures for a limited post-election hand
count audit, nothing in Arizona law authorizes the Board to conduct a full hand count
outside of those procedures. Similarly, Arizona law authorizes recounts only when the
canvassed results fall within the statutorily designated margin. A.R.S. § 16-661. And when
an automatic recount is triggered, it must be done by ¢iectronic tabulation. A.R.S. § 16-664.
The Board would therefore be exceeding its authority under Arizona law if it conducts a full
hand count under the guise of either a hand cournt audit or a recount. The Board cannot
simply make up its own extra-statutory process.

If the Board votes to proceed withia full hand count—putting at risk the accuracy
and integrity of our elections—the Secretary will take all available legal action to ensure
that Cochise County conducts the 2022 General Election in compliance with Arizona law. If
that occurs, we note that Arizona law provides for mandatory fee shifting under these
circumstances. A.R.S. § 12-348.01. We are all stewards of taxpayer dollars, and taxpayers
should not bear the burderiof the Board’s contemplated unlawful action. We sincerely hope
such action is unnecessary and that the Board will follow the advice of its own attorney,
protect the integrity of our elections, and ensure continued compliance with Arizona law.

Please let me know if you need additional information.

Sincerely,

Ko e

Kori Lorick

State Elections Director

Arizona Secretary of State Katie Hobbs
klorick@azsos.gov
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ce
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov
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PRINT AGENDA

RETURN TO THE SEARCH PAGE

TOM CROSBY RICHARD G. KARWACZKA
Coc h i se Co u nty Supervisor County Administrator

A District 1
Board of Supervisors
ANN ENGLISH SHARON GILMAN
Public Programs...Personal Service Chairman Deputy County Administrator
www.cochise.az.gov District 2

PEGGY JUDD TIM MATTIX
Vice-Chairman Clerk of the Board
District 3

AGENDA FOR SPECIAL BOARD MEETING
MONDAY, OCTOBER 24, 2022 at 2:00 PM
BOARD OF SUPERVISORS HEARING ROOM
1415 MELODY LANE, BUILDING G, BISBEE, AZ 85603

ANY ITEM ON THIS AGENDA IS OPEN FOR DISCUSSION AND POSSIBLE ACTION

ROLL CALL

Members of the Cochise County Board of Supervisors will attend either in person or by telephone, video or internet conferencing.

Members of the public may also attend this meeting viz Microsoft Teams computer or mobile app, or via phone by
calling 602-609-7513 or 888-680-6714, Conference IC 392 434 924#. If you have trouble accessing this meeting
remotely, call 520-432-9200 for direction.

The Board may permit public comment during the discussion of any item on this agenda. To speak on an agenda
item, complete and return the speaker recuest form to the Clerk of the Board prior to the start of the meeting.

ACTION
Board of Supervisors

1.  Order a hand count of all ballots cast in the General Election to be held on --
November 8, 2022, to be completed prior to Canvass of Election Results. Click Disapproved
to View

2. Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of -- Approved
elections shall take such action necessary to perform a hand count audit of all
County precincts for the 2022 General Election to assure agreement with the
voting machine count. Such audit shall be completed prior to the canvass of
general election results by the Board of Supervisors. Click to View

Attachments
ARS 11-532
Recorder Oct. 11 Presentation

Appx.0048
https://destinyhosted.com/agenda_publish.cfm?id=26244&mt=BOS,BOE,FCD,LIB,LIGHT,PUBNTC EXEC,SPCL , WKS,RAC&vi=true&get month=10&g... 1/2



10/26/22, 12:14 PM Agenda - View Meetings

Pursuant to the Americans with Disabilities Act (ADA), Cochise County does not, by reason of a disability, exclude from participation in or deny
benefits or services, programs or activities or discriminate against any qualified person with a disability. Inquiries regarding compliance with
ADA provisions, accessibility or accommodations can be directed to Cochise County ADA Coordinator, ADACoordinator@cochise.az.gov, (520)

432-9830, TDD (520) 432-8360, 1415 Melody Lane, Building C, Bisbee, AZ 85603.

Cochise County Board of Supervisors
1415 Melody Lane, Building G  Bisbee, Arizona 85603
520-432-9200 520-432-5016 fax board@cochise.az.gov

The undersigned hereby certifies that a copy of this notice was duly posted at the address listed above in accordance with the statement filed
by the Cochise County Board of Supervisors.

Posted this day of , 2022 at

by

| GO TO PREVIOUS PAGE | | GO TO THE TOP OF THE PAGE |

~ - WAI-AA
W3C  WCAG 2.0]

AgendaQuick ©2005 - 2022 Destiny Software Inc. All Rights Reserved.
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Special Board of Supervisors Meeting - 2:00 pm

Print Reading Mode

Return to the Search Page Return to the Agenda Go to the Previous Agenda Item

Action 2.
Board of Supervisors
Meeting Date: 10/24/2022
100% County-wide Handcount Audit
Submitted By: Tim Mattix, Board of Supervisors
Department: Board of Supervisors
Presentation: No A/V Presentation Recommendation:
Document Signatures: # of ORIGINALS
Submitted for Signature:
NAME Tom Crosby TITLE Supervisor,
of PRESENTER: of PRESENTER: District 1
Mandated Function?: Source of Mandate

or Basis for Support?:

Information
Agenda Iltem Text:
Pursuant to ARS 16-602 B; the County Recorder or othzr officer in charge of elections shall take such
action necessary to perform a hand count audit of al{ County precincts for the 2022 General Election
to assure agreement with the voting machine counit. Such audit shall be completed prior to the
canvass of general election results by the Board of Supervisors.

Background:

It is widely known that many voters lack confidence in the voting system. A 100% County wide hand
count audit of the 2022 General Election will enhance voter confidence. It will provide proof of concept
for emergency back-up if the voting machine(s) failed in the future. Such audit will be completed prior
to final certification of 2022 generai election canvass by the Board of Supervisors.

Proposed outcome: It is expected that a 100% audit will confirm the accuracy of the voting machine
count.

Attachments - Recorder's video presentation from Oct. 11, 2022 related work session.

Department’'s Next Steps (if approved):

As directed
Impact of NOT Approving/Alternatives:
n/a
To BOS Staff: Document Disposition/Follow-Up:
n/a
Budget Information
Information about available funds
Budgeted: Funds Available: Amount Available:
Unbudgeted: Funds NOT Available: Amendment:
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Account Code(s) for Available Funds
1:
Fund Transfers
Attachments
ARS 11-532
Recorder Oct. 11 Presentation
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SECRETARY OF STATE

October 25, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, terosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Hand Count Audit

Dear Cochise County Board of Supervisors:

Last week, the Secretary of State’s Office wrote to warn you against proceeding with
a full hand count of all ballots cast in Cochise County during the November 2022 General
Election. As detailed in that letter, a full hand count would not only have been illegal but
would also have (1) undermined the orderly administration of this election, (2) raised
serious security and ballot chain ©f custody concerns, (3) caused voter confusion in the
middle of early voting and mere weeks before Election Day, and (4) threatened the County’s
ability to timely canvass the eiection as required by law.

For all these reasons, the Secretary listened carefully to yesterday’s Board meeting
and is grateful the Board took her cautionary words seriously and voted unanimously to
reject “a hand count of all ballots cast in the General Election to be held on November 8,
2022, to be completed prior to Canvass of Election Results.” This item should never have
found its way onto the Board’s agenda, and the Secretary applauds the other Cochise
County officials, including the County Attorney, and numerous Arizonans who also spoke
out against that dangerous course of action. Their courage and commitment to uphold the
Constitution and laws of the State of Arizona—in the face of unfounded efforts to sow
chaos, doubt, and distrust in our elections—deserves our recognition and praise.

Despite the Board’s rejection of a full hand count, it did approve the following
secondary agenda item:

Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of

elections shall take such action necessary to perform a hand count audit of all
County precincts for the 2022 General Election to assure agreement with the
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voting machine count. Such audit shall be completed prior to the canvass of
general election results by the Board of Supervisors.

The Secretary, like the Cochise County Attorney, continues to have serious concerns about
the legality of this agenda item, particularly considering the lack of any details as to how
the Board intends to proceed and the fact that the election is just two weeks away. But
because the Board voted to conduct a full precinct hand count audit “pursuant to” A.R.S. §
16-602(B), the Secretary believes it is important to lay out precisely what that statute and
the 2019 Election Procedures Manual (‘EPM”) require. After all, the Board has only those
powers “expressly conferred by statute,” and the Board “may exercise no powers except
those specifically granted by statute and in the manner fixed by statute.” Hancock v.
McCarroll, 188 Ariz. 492, 498 (App. 1996) (citations omitted).

Under A.R.S. § 16-602(B) and the EPM, the County’s precinct hand count audit
must comply with the following, among other, requirements:

1. Because Cochise County uses a vote center model, each vote center is
considered to be a precinct/polling place for the purposes of the precinct hand
count audit under AR.S. § 16-602. EPM Ch. 11, III(A); see also Arizona
Republican Party v. Fontes, No. CV2020014553 (Maricopa Cnty. Super. Ct.
Dec. 21, 2020) (attached as Exhibit 1).

2. The precinct hand count audit may only be conducted on regular
ballots cast at vote centers in Cochise County on Election Day and may not
include any early ballots (regardless of when or how they were returned).
AR.S. § 16-602(B)(1); EPM-Ch. 11, III(A). The early ballot hand count audit
is expressly limited to oné percent of early ballots and controlled by A.R.S. §
16-602(F), a statute the Board did not—and could not—invoke in approving
an expanded precinei hand count audit. See also EPM, Ch. 11, III(B).

3. The precinct hand count audit cannot begin “until all ballots voted in
the precinct poiling places have been delivered to the central counting center”
and “[t]he unofficial vote totals from all precincts [have been] made public.”
A.R.S. § 16-602(B)(1).

4. The precinct hand count audit cannot be conducted as to all races on
the ballot, but instead is limited to four contested races that must be selected
“by lot.” Specifically, the participating county political party chairpersons
shall select by lot one statewide ballot measure, one race for statewide office,
one race for federal office, and one race for legislative office. A.R.S. § 16-
602(B)(2), (6); EPM Ch. 11, V-VI.

5. The precinct hand count audit must be conducted by representatives
of the political parties entitled to representation on the state ballot through a
process that requires the cooperation of those political parties. See A.R.S. §
16-602(B)(7). The audit “shall not proceed” unless the political parties provide
the recorder or other officer in charge of elections with “a sufficient number of
persons by 5:00 p.m. on the Thursday preceding the election and a sufficient
number of persons, pursuant to this paragraph, arrive to perform the hand
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count.” Id. And even then, “for the hand count to proceed, not more than
seventy-five percent of the persons performing the hand count shall be from
the same political party.” Id.

6. Precinct hand count board members and alternates must be registered
to vote in Arizona. Candidates appearing on the ballot, except for precinct
committeeman, may not serve as board members. And all board members
must take the oath specified in A.R.S. § 38-231(E); EPM Ch. 11, L.

7. The precinct hand count must be completed in time for the County to
meet its statutory canvass deadline under A.R.S. § 16-642(A). The results of
the precinct hand count audit must be provided to the Secretary to be
publicly posted on the Secretary’s website. A.R.S. § 16-602(I).

These are just some of the requirements for a precinct hand count audit established
by the Legislature and in the EPM, and from which the Board has no discretion to deviate.
Hancock, 188 Ariz. at 498. Any attempt by the Board to circumvent these mandates and
conduct a full hand count audit of all ballots cast in the county, under the false premise
that it is proceeding pursuant to A.R.S. § 16-602(B), would be unlawful. And under no
circumstance should the Board’s misguided effort to conduct an expanded hand count be
permitted to delay the County’s canvass and certification of election results.

The Secretary thus requests that the Board confirm in writing, no later
than 5:00 p.m. on October 26, that:

1. The Board will not attempt to conduct a full hand count of all
ballots cast in Cochise County under the false premise that it is
proceeding pursuznt to A.R.S. § 16-602(B); and

2. The Board .will follow all applicable requirements in statute
and the EPM when conducting its expanded precinct hand count
audit undzx A.R.S. § 16-602(B).

If the County refuses to provide these assurances or takes any action in furtherance
of an unlawful full hand count of all ballots cast, the Secretary will take all available legal
action, including filing a special action to compel the County’s compliance with these non-
discretionary legal duties. If the Board does not respond by 5:00 p.m. on October 26, the
Secretary will deem the Board’s silence to be an admission that it is threatening to proceed
without or in excess of jurisdiction or legal authority.

Please let me know if you need any additional information. We look forward to your
prompt response.
Sincerely,

'Kor»'t xw'cb
Kori Lorick
State Elections Director

Arizona Secretary of State Katie Hobbs
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cc
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Ilmarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov
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Clerk of the Superior Court
* %k ¥ Flled &k %k
12/21/2020 4:13 p.m.

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CVv2020014553 12/21/2020

CLERK OF THE COURT
HONORABLE JOHN R. HANNAH JR A. Walker
Deputy

ARIZONA REPUBLICAN PARTY JOHN DOUGLAS WILENCHIK
v.

ADRIAN FONTES, ET AL. JOSEPH EUGENE LA RUE
EMILY M CRAIGER
JOSEPH I VIGIL
THOMAS PURCELL LIDDY
SARAH R GONSKI
DANIEL A ARELLANO
ROOPALI HARDIN DESAI
KRISTIN ARREDONDO

COURT ADMIN-CIVIL-ARB DESK
DOCKET-CIVIL-CCC

RULING

Arizona law requires election authorities to validate electronic vote counts by manually
recounting random batches of ballots. For this process, called the “hand count audit,” election
officials enlist representatives of Arizona’s political parties to sample and count the ballots.
Following the 2020 general election, Republican, Democratic and Libertarian Party appointees
hand-counted 2917 ballots cast on voting machines at polling places in Maricopa County, and
5000 additional early (mail-in) ballots. The hand counts verified that the machines had counted
the votes flawlessly. Maricopa County, Arizona General Election - November 3, 2020 Hand
Count/Audit Report (“Audit Report™), available at https://azsos.gov/election/2020-general-
election-hand-count-results (last visited December 9, 2020).

Docket Code 019 Form VOO0OA Page 1
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV2020014553 12/21/2020

In this lawsuit, the plaintiff Arizona Republican Party asked for a court order directing the
defendant Maricopa County officials to redo the hand count audit using different batches of ballots.
The plaintiff baldly asserted that this relief was necessary to maintain “confidence in the integrity
of our elections,” without alleging any facts to show that the machines might have miscounted the
votes. The plaintiff could not explain why the suit had not been filed before the election, or what
purpose another audit would serve.

This order explains why the Arizona Republican Party’s case was meritless, and the
dismissal order filed November 19, 2020 was required, under applicable Arizona law. What
remains is intervenor Arizona Secretary of State's application for an award of attorneys' fees. That
application will require the Court to decide whether the Republican Party and its attorneys brought
the case in bad faith to delay certification of the election or to cast false shadows on the election’s
legitimacy. See Arizona Revised Statutes § 12-349(A) (court‘“shall” assess fees and costs against
a party or attorney when the party’s claim is brought “without substantial justification” or “solely
or primarily for delay”).

ELECTION LAW BACKGROUND; AND THE ISSUE IN THIS CASE

Section 16-602 of the Arizona Revised Statutes requires a hand count audit of any election
in which the votes are cast or counted on ‘an electronic voting machine or tabulator.” A.R.S. §
16-602(A). The hand count audit verifies that the machines are working properly and accurately
counting votes by hand counting scme ballots and comparing the result to the machine count of
those same ballots. The statute ¢alls for the ballots cast on the voting machines at the polling
places to be audited separately from the early (mail-in) ballots. Compare A.R.S. § 16-602(B)(1)
with AR.S. § 16-602(F). The election results do not become “official” until the hand count audits
confirm the accuracy of the machine counts. A.R.S. § 16-602(C).

Subsection (B) of section 16-1602 sets out hand count audit procedures for ballots cast on
voting machines at polling places. The process starts before the election, when the county officer
in charge of elections tells the county political party chairs' how many of the parties’ designees
will be needed to perform the hand count. A.R.S. § 16-602(B)(7). At least a week before the
election, the party chairs name the individuals who will physically count the ballots. /d. After the
election, when the polls have closed and the unofficial vote totals have been made public, the party
chairs take turns randomly choosing a limited number of specific polling places for audit. A.R.S.
§ 16-602(B)(1). The party chairs also choose the specific races that will be audited, A.R.S. § 16-
602(B)(6), except that the presidential race is always audited. A.R.S. § 16-602(B)(5).

! The county political parties are effectively subgroups of the recognized state political parties under

Arizona law. See A.R.S. section 16-825 (state committee of each party consists of county party chairs and
one member of each county committee for every three elected at the county level).
Docket Code 019 Form VO00A Page 2
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

Cv2020014553 12/21/2020

The hand count must begin within twenty-four hours after the polls have closed. A.R.S. §
16-602(1). If the limited hand count produces evidence that the machine count might be inaccurate
in some way, the hand recount expands in stages. A.R.S. § 16-602(C).> But when the limited
hand count matches the machine count for a given race, “the results of the electronic tabulation
constitute the official count for that race.” Id. In all events, the hand count audit must be completed
before the canvassing of the county election results. A.R.S. § 16-602(I). The responsible county
officials must report the results of the audit to the secretary of state, who in turn must make the
results publicly available on the secretary of state's website. /d.

The provision of section 16-602 at issue in this case, concerning the selection of polling
places for audit, reflects the longstanding Arizona practice of organizing elections around political
precincts. When the election is organized by precinct, the county board of supervisors establishes
“a convenient number” of precincts before each election, ami then designates one polling place in
each precinct for the voters who resided in that precinct. <See A.R.S. § 16-411(B). Consistent with
that model, the statute refers to sampling of “precincts.”

2 The hand recount can extend to an entire ¢ounty or jurisdiction, if necessary. A.R.S. § 16-602(D).

Under some circumstances it can be treated as the official count. A.R.S. § 16-602(E). When the hand
recount expands to cover an entire jurisdiction, the secretary of state must make available to the superior
court “the escrowed source code for that-county,” and the judge then must appoint an independent expert
with software engineering expertise to review the software and “issue a public report to the court and to the
secretary of state regarding the special‘ master's findings on the reasons for the discrepancies.” A.R.S. § 16-
602()).

3 The text of the statute says, in pertinent part:

B. For each countywide primary, special, general and presidential preference election, the
county officer in charge of the election shall conduct a hand count at one or more secure
facilities. The hand count shall be conducted as prescribed by this section and in accordance
with hand count procedures established by the secretary of state in the official instructions
and procedures manual adopted pursuant to § 16-452. . . . The hand count shall be
conducted in the following order:

1. Atleasttwo per cent of the precincts in that county, or two precincts, whichever
is greater, shall be selected at random from a pool consisting of every precinct in
that county. The county political party chairman for each political party that is
entitled to continued representation on the state ballot or the chairman's designee
shall conduct the selection of the precincts to be hand counted. The precincts shall
be selected by lot without the use of a computer, and the order of selection by the
county political party chairmen shall also be by lot.

Docket Code 019 Form VOOOA Page 3
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV2020014553 12/21/2020

In 2011, the Legislature authorized Arizona counties to establish “voting centers” as
polling places in place of the traditional precinct locations. 2011 Ariz. Legis. Serv. Ch. 331 (H.B.
2303) (West) section 3, codified at A.R.S. § 16-411(B)(4). At a voting center, any voter in the
county can receive an appropriate ballot and lawfully cast the ballot on Election Day. /d. But the
Legislature chose not to amend section 16-602 to specify hand count audit procedures for voting
center elections. In fact, section 16-602 does not refer to voting centers at all.

Instead the Legislature delegated to the secretary of state the authority to make rules for
hand count audits, including audits of elections conducted at voting centers. It did so by amending
a sentence in section 16-602(B) that had read, “[t]he hand count shall be conducted as prescribed
by this section.” The sentence as amended in 2011 says, “[t]he haad count shall be conducted as
prescribed by this section and in accordance with hand count procedures established by the
secretary of state in the official instructions and procedures manual adopted pursuant to § 16-
452.7 2011 Ariz. Legis. Serv. Ch. 331 (H.B. 2303) (West) section 8, codified at AR.S. § 16-
602(B) (emphasis added).

The “official instructions and procedures manual adopted pursuant to § 16-452” is known
as the Elections Procedures Manual. Arizonia Secretary of State, State of Arizona Elections
Procedures Manual (December 2019} (“Election Procedures Manual”), available at
https://azsos.gov/about-office/media-center/documents (last visited November 25, 2020). The
Elections Procedures Manual comprehiensively lays out process and procedure details for Arizona
elections. A new edition issués not later than December 31 of each odd-numbered year
immediately preceding the general election. A.R.S. § 16-452(B). Each new edition must be
formally approved by both the Governor and the Attorney General. Id. The current edition, issued
at the end of 2019, received the endorsement of both Governor Ducey and Attorney General
Brnovich.

Under the authority of section 16-602(B), the Election Procedures Manual gives detailed
instructions to the county officials who conduct hand count audits. Election Procedures Manual
at 213-234. The rule on sampling polling places for voting center election audits is straightforward
and simple. “Each vote center shall be considered to be a precinct/polling location during the
selection process and the officer in charge of elections must conduct a hand count of regular ballots
from at least 2% of the vote centers, or two vote centers, whichever is greater.” Election
Procedures Manual at 216. Consistent with that directive, Maricopa County’s 2020 general
election hand count audit focused on a random sample of the voting centers that served as polling
places.

ARS. § 16-602(B)
Docket Code 019 Form VO00A Page 4
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CVv2020014553 12/21/2020

The plaintiff here claimed that the Maricopa County hand count did not comply with
section 16-602, because the statute refers to selection of “precincts” for audit and says nothing
about voting centers. The plaintiff asked the Court to order Maricopa County election officials to
identify all of the ballots cast at the voting centers by residents of randomly sampled precincts, and
to hand count those ballots to see whether the count matched the electronic vote count.

RELEVANT FACTS AND PROCEDURAL HISTORY

The decision to conduct the 2020 election at voting centers instead of precinct polling
places was made by the Maricopa County Board of Supervisors on September 16, 2020. See
Maricopa County Elections Department, Election Day & Emergency Voting Plan — November
General  Election  (September 16,  2020), (“Election’” Plan™), available  at
https://recorder.maricopa.gov/pdf/Final%20November%202020%20General%20Election%20Da
v%20and%20Emergency%20Voting%20P1an%209-16-20.pdt (last visited Nov. 25, 2020). The
Board’s decision effectively determined that the hand couni audit likewise would focus on voting
centers, since that is what the Elections Procedures Manuzl requires. There is no record, however,
that the Republican Party expressed any objection; before the Board of Supervisors or to the
officials who carried out the election plan. No.one sought judicial intervention to clarify the
alleged mismatch between the manual and the statute.

“The start of the hand count can be defined as the official training of the Hand Count Board
members, selection of the precincts and races, coordinating the hand count with the party leaders,
or any other activity that furthers the progress of the hand count for that election.” Election
Procedures Manual at 225. By that definition, the 2020 general election hand count arguably
started in Maricopa County two weeks before the election, when the county officer in charge of
elections told the county political party chairs how many of their respective members would be
needed to serve on the “Hand Count Boards,” and moved forward a week later, when the county
chairs designate Hand Count Board members and alternates. See Elections Procedures Manual at
213. Again there is no record of any objection from the Republican Party when these steps were
taken. No one asked for a judicial declaration that the county election officials were planning to
recount the wrong ballots.

The official audit report says that the Maricopa County hand count began on the day after
the general election, November 4. Maricopa County, Arizona General Election — November 3,
2020 Hand Count/Audit Report (“Audit Report™), available at https://azsos.gov/election/2020-
general-election-hand-count-results (last visited December 9, 2020). That evening, the Maricopa
County chairs of the Arizona Republican, Democrat and Libertarian parties took turns choosing
“the polling places (vote centers) to be audited.” Id. On November 7, the volunteers appointed by
the parties began counting the ballots cast at the selected voting centers. Id. They completed the
task mid-day on November 9. Id. In all they hand-counted 2917 ballots from four voting centers,
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SUPERIOR COURT OF ARIZONA
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CVv2020014553 12/21/2020

and another 5000 randomly sampled Maricopa County early (mail-in) ballots. /d. Nothing in the
official report suggests that the Republican Party expressed disagreement, at any point in the
process. /d.

As far as the court record shows, the complaint in this case stated the Arizona Republican
Party’s objection to the 2020 general election hand count audit for the first time. Filed on
November 12, the complaint was framed as though the hand count had not yet begun when the
complaint was filed. “Verified Complaint” at 1 (“Because the "sampling’ is expected to begin
soon, Plaintiff seeks expedited relief.”) The complaint requested a declaratory judgment that the
law requires sampling of precincts rather than voting centers for the hand count audit, and a writ
of mandamus directing Maricopa County officials to conduct the hand count audit accordingly.

Responding to the complaint in a motion to dismiss, on November 16, the defendants
advised the Court that by September 12 the hand count audit had already been completed, reported
and posted on the secretary of state’s website.* The report showed that the hand count matched
the machine count exactly. See Audit Report (“No discrepancies were found by the Hand Count
Audit Boards.”) The plaintiff reacted by applying for an injunction to bar the Board of Supervisors
from certifying the election results. The plaintift continued to assert, even in the face of the audit
showing a flawless vote tabulation, that a second hand count of a different sample of ballots was
necessary to avoid “lingering questions” and a “cloud” over the “legitimacy” of the election.”
Application for Preliminary Injunctiont 3.

THE REASONS THE PLAINTIFF’S CASE WAS DISMISSED

The plaintiff’s claim for mandamus relief failed because the duty of County election
officials was to comply with the Election Procedures Manual, and they did so. The declaratory
judgment claim failed because its extreme tardiness prejudiced both the defendant county officials
and the public interest. Both those claims, and the mid-case request for an injunction, were
prohibited post-election challenges to election procedures. These issues are addressed in turn. The
question whether the Elections Procedures Manual correctly applies section 16-602(B) is not
addressed, because the plaintiff did not make the showing necessary to justify that inquiry.

4 What exactly the Arizona Republican Party and its attorney knew or had reason to know about the

status of hand count audit, at the time of filing the complaint, will be an issue on the application for
attorneys’ fees. The Republican Party appears to have had constructive knowledge, at least, of facts that
contradicted the allegations in the complaint. The attorney (who also verified the complaint) said he “did
not receive a copy” of the audit report until after the suit had been filed, Plaintiff’s Response to
Defendant/Intervenors’ Motion to Dismiss at 3, n.1, but what he knew about the audit when he filed the
complaint is unclear.
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Mandamus Did Not Apply Because the Election Officials Followed the Law

The plaintiff presented its case primarily as a claim for mandamus relief. A writ of
mandamus is an extraordinary remedy issued by a court against a public officer to compel the
officer to perform an act required by law. Sears v. Hull, 192 Ariz. 65, 961 P.2d 1013, para. 11
(1998); Adams v. Bolin, 77 Ariz. 316, 322-323, 271 P.2d 472 (1954). If the officer is not
specifically required to perform the duty or has any discretion as to what shall be done, the court
may not issue the writ. Adams v. Bolin, 77 Ariz. 316 at 323.

Maricopa County officials had no discretion, under Arizona law, to hand count precincts
instead of voting centers for the hand count audit. A county official’s authority is limited to those
powers expressly or impliedly delegated to him or her by state law. Arizona Public Integrity
Alliance v. Fontes, 475 P.3d 303 414 (2020). The Elections Procedures Manual directs county
election officials to treat the voting centers as “precincts” for purposes of the hand count audit.
Election Procedures Manual at 216. The manual has the foice of law, meaning that county election
officials must do as it says. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 116 (2020).
Maricopa County officials therefore could not lawiully have performed the hand count audit the
way the plaintiffs wanted it done. If they had.done so, they would have exposed themselves to
criminal punishment. See A.R.S. § 16-452{C) (a person who violates a rule in the Election
Procedures Manual is guilty of a class 2 niisdemeanor).

Since Maricopa County election officials had no power to vary from the Election
Procedures Manual rules for the hiand count audit, this Court likewise has no authority to issue a
writ of mandamus to compel them to do so. “It is the duty of the court so far to adhere to the
substantial requirements of ‘the law in regard to elections as to preserve them from abuses
subversive of the right of electors.” Hunt v. Campbell, 19 Ariz. 254,269, 169 P. 596, 602 (1917).
A judge cannot change election rules whenever someone has “questions” or “concerns’ about the
results. A writ of mandamus lies only if election officials fail to follow the rules established by
the law — here, the Election Procedures Manual. When Maricopa County officials conducted the
hand count audit, they followed the Elections Procedures Manual to the letter. As a result, there
was and is no basis for mandamus relief.

The Request for Declaratory Relief Was Way Too Late
There are legally appropriate ways to test the validity of the Elections Procedures Manual
in court. The political party has the right to sue for a judicial determination of whether the
Elections Procedures Manual follows the law. The Arizona Republican Party nominally did that

here, by asking the court to “declare that the hand count sampling be of “precincts . . . and not of
“vote centers.” Verified Complaint at 5. But the law sets out basic rules, for that kind of lawsuit,
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that were not followed here. The suit was brought against the wrong party, and far too late, for the
requested relief.

Arizona's Uniform Declaratory Judgments Act, A.R.S. §§ 12-1831 through 12—-1846, is an
“instrument of preventive justice” that allows a court to determine a person's rights, status or other
legal relations. Canyon del Rio Investors, L.L.C. v. City of Flagstaff, 2277 Ariz. 336, 258 P.3d 154
918 (App. 2011). When a justiciable controversy exists, the Act allows adjudication of rights
before the occurrence of a breach or injury necessary to sustain a coercive action for damages or
injunctive relief. /d A justiciable controversy arises when the party seeking the declaration has

a real, present interest in the issue and the party being sued has a real, present interest in opposing
the declaration being sought. Moore v. Bolin, 70 Ariz. 354, 358, 220 P.2d 850, 852-853 (1950).

A party seeking a declaratory judgment must file suit against the appropriate party. On a
claim like this one, where the plaintiff says that government officials have misinterpreted the law,
the proper defendant is the government agency or official responsible for the interpretation. The
official responsible for the Elections Procedures Manual, including the hand count audit rules, is
the secretary of state. A.R.S. § 16-452. The secretary of state therefore should have been named
as the defendant in this case for purposes of the declaratory judgment claim.

The plaintift chose to sue Maricepa County election officials instead of the secretary of
state. County officials have no power to rewrite the Elections Procedures Manual. As a result, the
plaintiff’s request for a declaratory judgment against them was futile. Fortunately for the plaintiff,
the secretary of state chose to inicrvene. But for that decision, the declaratory judgment claim
would have been dismissed out of hand.

A party seeking a declaratory judgment also must file suit at the appropriate time.
Declaratory relief cannot be sought until a justiciable controversy has arisen. Arizona State Board
of Directors for Junior Colleges v. Phoenix Union High School District, 102 Anz. 69, 73, 424
P.2d 819, 823 (1967). On the other hand, the party seeking relief must not unduly delay. A legal
doctrine called /aches discourages dilatory conduct by litigants. Lubin v. Thomas, 213 Ariz. 496,
144P.3d 510910 (2006). Laches requires dismissal of a case when unreasonable delay in bringing
the claim prejudices the opposing party or the administration of justice. /d.

This case is a textbook example of unreasonable delay that calls for the application of
laches. The plaintiff could have gone forward with the case months ago. Instead it waited until
after the election, after the statutory deadline for commencing the hand count audit, and (as it
turned out) afier the completion of the audit. The delay prejudiced both the defendants and the
public. That defect, unlike the failure to sue the proper party, could not have been fixed.
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The plaintiff itself admitted that its claim could have been filed long ago. In one of its
filings, the plaintiff said, “until this election cycle, there was simply no real case or controversy to
decide in Maricopa County . . . because the county used the ‘precinct’ model” instead of the voting
center model. Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 3. The
necessary implication is that a justiciable controversy arose when the Board of Supervisors first
approved the use of voting centers for 2020 election cycle. Since the first elections in 2020 were
the presidential preference primaries on March 17, the decision to use voting centers for those
elections happened in January, or February at the latest. The plaintiff could have filed the case
then, or at any time in the eight or nine months since.

Even if the focus is narrowed to the general election, the plaintiff delayed unreasonably.
The Board of Supervisors passed the resolution authorizing the use of voting centers for the general
election on September 16. The plaintiff unquestionably could have brought the action then.
Instead the plaintiff waited another eight weeks to file the complaint, until the election was over
and the statutory post-election deadline for commencing ilie hand count audit had passed.

The plaintiff asserted that its eleventh-hour fiiling decision primarily stemmed from worries
about election integrity. “[Plerhaps most importantly (and obviously) of all concern about
potential widespread voter fraud has taken on a special significance in this general election,
warranting a thorough focus on these [elcction] laws and compelling Plaintiff to take action.”
Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 2. Setting aside for the
moment the illogic of an attempt to disprove a theory for which no evidence exists, the plaintiff’s
defense of the case’s timing failed‘on its own terms. The filing delay created a situation in which
an order requiring another audit with different rules would only have amplified public distrust.

The Arizona Supreme Court very recently highlighted the prejudice caused by belated
lawsuits directed at election rules. The issue arose when the Maricopa County Recorder proposed
sending out mail-in ballots with instructions different than those specified in the Elections
Procedures Manual. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 (2020).
Disallowing the Recorder’s proposal, our Supreme Court warned: “When public officials, in the
middle of an election, change the law based on their own perceptions of what they think it should
be, they undermine public confidence in our democratic system and destroy the integrity of the
electoral process.” 475 P.3d 303 9 4 (empbhasis in original).

The Supreme Court’s admonition to public officials who would change the rules “in the
middle of the election,” applies squarely to this case. It applies to the Maricopa County officials
administering the election. It applies to the Arizona Republican Party as an official participant in
the election. Most importantly, it applies to this Court, when a participant in the election asks the
court to change an election process that is already underway or, worse, to order election officials
to do it over using different rules. Either way, the only possible answer is “no.”
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The plaintiff also failed to acknowledge the prejudice that its delay caused Maricopa
County. The plaintiff argued that there was still time to conduct another audit before the deadline
for the canvass. Assuming (generously) that the plaintiff was right about that, the argument
ignored the cost to the county of repeating the hand count audit. A second audit would have cost
tax dollars and disrupted the orderly administration of the election. The fact that the second audit
would have been conducted under tight deadlines, with election resources at a premium, would
have multiplied those costs. For that reason also, the plaintiff’s declaratory relief claim was not
well taken.

A Post-Election Judicial Inquiry into Election Procedures Was Not Justified

It is telling that the plaintiff lost interest in the declaratory judgment claim, and pivoted
instead to the request for an injunction to stop the certification of the election and the canvass of
the results, as soon as the defendants made clear that the hand count audit has been completed.
The plaintiff could have pursued the declaratory judgment claim to determine how to audit future
voting center elections. That it did not do so demonstrates that its real interest was not the audit
procedure as such. The real issue, evidently, was the outcome of the 2020 election.

Arizona law categorically prohibits this kind of post-election lawsuit. Actions concerning
alleged procedural violations of the elecioral process must be brought prior to the actual election.
Sherman v. City of Tempe, 202 Ariz: 339, 342, 45 P.3d 336 (2002). “[T]he procedures leading up
to an election cannot be questioned after the people have voted, but instead the procedures must
be challenged before the election is held.” Tilson v. Mofford, 153 Ariz. 468, 470, 737 P.2d 1367
(1987) (emphasis in original). “If parties allow an election to proceed in violation of the law which
prescribes the manner in which it shall be held, they may not, after the people have voted, then
question the procedure.” Kerby v. Griffin, 48 Ariz. 434, 444, 62 P.2d 1131 (1936). Our state
Supreme Court long ago explained why this rule exists, in terms that remain relevant today.

The temptation to actual fraud and corruption on the part of the candidates and their
political supporters is never so great as when it is known precisely how many votes
it will take to change the result; and men who are willing to sell their votes before
election will quite as readily sell their testimony afterwards, especially as the means
of detecting perjury and falsehood are not always at hand until after the wrong
sought to be accomplished by it has become successful and the honest will of the
people has been thwarted.

Hunt v. Campbell, 19 Ariz. 254, 277, 169 P. 596, 605 (1917), quoting Oakes v. Finlay, 5 Ariz.
390, 53 P. 173 (1898).
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Because the public interest in protecting “the honest will of the people” is paramount, an
allegation that election officials did not “follow the law” is not sufficient to sustain a post-election
claim. Noncompliance with a procedural rule that could have been enforced by mandamus prior
to the election justifies rejecting the vote afterward only if there has been “actual fraud” or a
demonstrable effect on the election’s outcome. Id at 267-268, 169 P. at 601-602. The “cardinal
rule,” after the election, is this:

[Gleneral statutes directing the mode of proceeding by election officers are deemed
advisory, so that strict compliance with their provisions is not indispensable to the
validity of the proceedings themselves, and that honest mistakes or mere omissions
on the part of the election officers, or irregularities in directory matters, even though
gross, if not fraudulent, will not void an election, unless they affect the result, or at
least render it uncertain.

Findley v. Sorenson, 35 Ariz. 265, 269, 276 P. 843, 844{1929).

From these substantive principles, procedurai rules follow. One is that election results are
presumed to be valid and free of fraud. Hunt v.-Campbell, 19 Ariz. at 268, 169 P. at 602. The
presumption against fraud is especially strorg when the election contest “arises from the acts of
public officers, acting under the sanction of"their official oaths.” Id. at 271, 169 P. at 603 (citation
and internal punctuation omitted). “The presumption is in favor of the good faith and honesty of
the members of the election board. Regarding their official conduct, like all public officials, courts
never presume fraud against theni'to impeach their official acts.” /d. at 268, 169 P. at 602. The
election challenger bears the burden of proving the existence of fraud or impropriety. See id. at
264, 169 P. at 600.

Moreover, proof “of the most clear and conclusive character” is necessary to justify
judicial intervention that might jeopardize “the certainty and accuracy of an election.” Id. at 270-
271,169 P. at 603. (citation and internal punctuation omitted). Fraud or impropriety “ought never
to be inferred from slight irregularities, unconnected with incriminating circumstances; nor should
it be held as established by mere suspicions, often having no higher origin than partisan bias and
political prejudices.” Id. at 264, 169 P. at 600. “[N]othing but the most credible, positive, and
unequivocal evidence should be permitted to destroy the credit of official returns. It is not sufficient
to cast suspicion upon them; they must be proved fraudulent before they are rejected.” Id. at 271,
169 P. at 603. “To destroy the credit of the official returns there must be positive and unequivocal
evidence of the fraud, and if the circumstances of a case can be explained upon the hypothesis of
good faith, that explanation will prevail. Id. at 276, 169 P. at 605.

These longstanding rules have stood the test of time. They remain vital today, guarding the
electoral process against the gamesmanship of those who might otherwise hedge against a loss at
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the polls by holding legal issues in reserve or use the law as a tool to thwart the will of the voters.
An example of their recent application, in a case analogous to this one, is Williams v. Fink, 2019
WL 3297254 (Ariz. App. July 22, 2019). Williams, a candidate for Santa Cruz County Superior
Court judge, challenged the result of the election because opposing candidate Fink’s name had
been listed first on most of the ballots.

The Court of Appeals affirmed the trial court’s order dismissing Williams’s claim without
a hearing. The court held that “Williams’s challenge to how the ballots were printed should have
— and could have — been brought before the election. Because he failed to address the county’s
method of alternating the candidates’ names on the ballots prior to the election, he cannot, after
the election, question the county’s procedure.” Id., 9 14. Alternatively the court held, citing
Findley v. Sorenson, that Williams had failed to state a claim because he had not plausibly alleged
that the purported misconduct of election officials might have aifected the outcome of the election.
1d., 99 15-20.

The same rules applied here, in the same way as in Williams. The alleged procedural
violation of the election laws (here, the sampling of tallots for the hand court audit by voting center
rather than by precinct) resulted directly from pre-election decisions that were known, or should
have been known, to the party claiming to be aggrieved. The implementation of the questioned
procedure began before the election (in Wiiliams, when the ballots were printed; here, when the
political party officials chose the Hand‘Count Board members) though the alleged harm occurred
later (in Williams, during the election itself; here, immediately after the election when the polling
places were sampled for audit). The time for testing whether the procedure comported with the
law, here as in Williams, was likewise before the election.

Similarly, here as in Williams, the plaintiff failed to state a viable post-election claim. The
plaintiff here demanded a hand count audit “in strict accordance” with the statute, Verified
Complaint at 1, at a time when an alleged failure strictly to comply did not give rise to a cause of
action. The plaintiff offered only suspicion of wrongdoing, in a situation that required it to plead
specific, facially credible facts backed by “the most credible, positive, and unequivocal evidence”
of fraud or malfeasance. The plaintiff here did not even allege facts that cast doubt on the reliability
of the hand count audit, let alone the outcome of the election or the honesty of the officials who
administered it. The law therefore required immediate dismissal of the case.

The Proposed Amendment Adding a Claim for Injunctive Relief Was Futile

When this case was dismissed, Plaintiff’s Motion for Leave to File an Amended Complaint
was pending. The plaintiff asked in the motion for permission to add an application for preliminary
injunction to the application for a writ of mandamus and the declaratory judgment claim. The
plaintiff sought to enjoin the defendants from certifying the countywide voting results and issuing
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the official canvass “until there has been a judgment or other dispositive ruling in this matter, and
the terms of such ruling or judgment, if any, have been complied with.” Application for
Preliminary Injunction at 1.

A party seeking a preliminary injunction traditionally must establish four criteria: (1) a
strong likelihood of success on the merits, (2) the possibility of irreparable injury if the requested
relief is not granted, (3) a balance of hardships favoring that party, and (4) public policy favoring
a grant of the injunction. Arizona Association of Providers for Persons with Disabilities v. State of
Arizona, 223 Ariz. 6,219 P.3d 216 9 12 (App. 2009). As with any request to amend the complaint,
however, a request to add a claim for an injunction may be denied if the amendment would be
futile. First Citizens Bank & Trust Company v. Morari, 242 Ariz. 562, 399 P.3d 109 9 12 (App.
2017).

The plaintiff’s application for a preliminary injunction was futile here. The underlying
election challenge had no chance of success, for all of the yeasons stated above. The plaintiff could
not show irreparable injury from the certification of the election results, or a favorable balance of
hardships, because the plaintiff could not explain how, exactly, it would benefit from a do-over of
the hand count audit. At the November 18 oral argument, counsel said, “It’s about making sure
there’s no error, making sure there’s no fraud.” But that explanation ran headfirst into the public
policy that prohibits judicial intervention inito an election based on mere suspicion that something
went wrong. As a matter of policy, the public’s interest in “the certainty and accuracy of an
election” far outweighed what the Arizona Republican Party described as “the importance . . . of
doing everything with respect to- this election ‘by the book.” Application for Preliminary
Injunction at 3. In short, all four criteria weighed against the request for injunctive relief.

For all these reasons,

IT IS ORDERED affirming the order of dismissal filed November 19, 2020.
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H TOM CROSBY RICHARD G. KARWACZKA
Coch Ise Cou nty County Administrator

Supervisor
Board of Supervisors District 1
e P . ANN ENGLISH SHARON GILMAN
Public rograms...Personal Service Chairmman Deputy County Administrator
www.cochise.az gov District 2
PEGGY JUDD TIM MATTIX
Vice-Chairman Clerk of the Board
Distnct 3

October 26, 2022

Katie Hobbs, Secretary of State
Kori Lorick, State Elections Director
Arizona Secretary of State Katie Hobbs

via email to KLorick@azs50s.gov
Dear Secretary Hobbs and Ms. Lorick:

We know we have lots of work to do. If you-care to assist, please contact County Recorder Stevens or
Elections Director Marra.

The Board wishes to follow all appiicable requirements in statutes and the Elections Procedure Manual
when conducting its expanded. grecinct hand count audit. That will mean that there will not be a full hand
count of every item on every tallot.

Best wishes in your future endeavors.

Sincerely,

Tow Cresty %M

Tom Crosby {Oci 26, %022 15:32 POT)
Tom Crosby Peggy Judd
Supervisor, District 1 Supervisor, District 3
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MARK BRNOVICH OFFICE OF THE ARIZONA ATTORNEY GENERAL MICHAEL S. CATLETT
ATTORNEY GENERAL SOLICITOR GENERAL'S OFFICE DEPUTY SOLICITOR GENERAL

October 28, 2022

Hon. David Gowan
Arizona State Senate
1700 W. Washington, Ste.
Phoenix, AZ 85007
dgowan(@azleg.gov

Dear Senator Gowan,

You requested a formal opinion from this Office, asking whether a county board of
supervisors may “audit the results of an electronically tabulated general election by hand counting
all of the election ballots of their county.” As you may be aware, our formal opinion process
necessarily involves several layers of review and is noi, therefore, conducive to a speedy
turnaround. The Office understands that time is of the essence regarding your request, because of
the impending 2022 General Election and the Cochise County Board of Supervisors’ (the “Board”)
recent decision to authorize an expanded hand courit audit of all Cochise County precincts for the
General Election. In approving an expanded hand count audit, the Board relied exclusively on
A.R.S. § 16-602(B). For these reasons, the Ctfice offers the following informal opinion regarding
the scope of Cochise County’s authoritvauinder A.R.S. § 16-602(B) (and statutory provisions and
regulations referenced therein): Cochise County has discretion to perform an expanded hand count
audit of all ballots cast in person at 100% of the precincts or voting centers located in Cochise
County, along with 100% of eatly ballots cast in Cochise County, so long as the expanded hand
count audit of statewide and{ederal races is limited to five contested statewide and federal races
appearing on the 2022 General Election ballot.

A.R.S. § 16-602(B) provides that “[f]or each countywide primary, special, general and
presidential preference election, the county officer in charge of the election shall conduct a hand
count at one or more secure facilities.” In 2011, the Legislature amended § 16-602(B) to provide
the Secretary with authority to create procedures for hand count audits through the Election
Procedures Manual (“EPM”). More specifically, § 16-602(B) now provides that “[t]he hand count
shall be conducted as prescribed by this section and in accordance with hand count procedures
established by the secretary of state in the official instructions and procedures manual adopted
pursuant to § 16-452.” The EPM, therefore, has heightened significance in the context of hand
count audits because the Arizona Legislature has expressly delegated power to the Secretary of
State to create hand count audit procedures. Following the 2020 General Election, for example,
the Office relied on the EPM’s hand count audit procedures in advising President Fann and Speaker
Bowers regarding how such audits should be conducted in counties utilizing voting centers. See
https://www.azag.gov/media/interest/letter-pres-fann-speaker-bowers-re-vote-center-audits  (last
accessed Oct. 26, 2022). And the Maricopa County Superior Court relied on the EPM’s hand
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count audit procedures in later dismissing a claim challenging the manner in which Maricopa
County conducted its hand count audit following the 2020 General Election. See Ariz. Republican
Party v. Fontes, No. CV2020014553 (Maricopa Cnty. Super. Ct. Dec. 21, 2020 Ruling) (“Under
the authority of section 16-602(B), the Election Procedures Manual gives detailed instructions to
the county officials who conduct hand count audits.”) Thus, in rendering this informal opinion, the
Office has relied upon the express provisions of § 16-602 and the hand count audit procedures
contained in the 2019 EPM (at pp. 213-232), which is the last version of the EPM approved by the
Attorney General and Governor.'

Both A.R.S. § 16-602(B) and the EPM contain different requirements for (1) hand counting
ballots cast in person and (2) hand counting early ballots. Regarding the hand count audit of ballots
cast in person, § 16-602(B) provides a floor for the percentage of precincts that should be included
in the audit: “At least two percent of the precincts in that county, or two precincts, whichever is
greater, shall be selected at random from a pool consisting of every precinct in that county.” A.R.S.
§ 16-602(B)(1). The EPM contains similar language but also includes broader reference to polling
locations: “At least 2% of the precincts/polling locations in the county (rounded to the nearest
whole number) or two precincts/polling locations, whichever is greater, shall be selected at random
from a lot consisting of every precinct/polling location in that county.” 2019 EPM p. 215. There
is no provision in § 16-602 or the EPM (or anywhere else in Arizona law) that imposes a ceiling
on the percentage of precincts or vote centers that ¢zn be included in the hand count audit of votes
cast in person. This why following the 2020 General Election, the Office wrote to the Chairman
of the Maricopa County Board of Supervisors, suggesting that Maricopa County should “consider
expanding the hand count audit to five per cent of the voting center locations, which it may do in
accordance with A.R.S. § 16-602(B)(1)'and Chapter 11, Section III(A) of the Elections Procedures
Manual.” See https://www.azag.gov/media/interest/letter-hon-hickman-re-hand-count-audit (last
accessed October 26, 2022). Thus, it is the Office’s conclusion that the Board has discretion under
A.R.S. § 16-602(B) and the EPM to conduct an expanded hand count audit that includes ballots
from 100% of the precincts or voting centers located in Cochise County.

There is similarly no limit in § 16-602(B) or the EPM on the number of ballots that the
Board can include in the hand count audit of votes cast in person. To the contrary, the statutory
text and purpose strongly suggest that the Board should review all ballots cast at polling places.
Section 16-602(B)(1) provides that “[t]he selection of the precincts shall not begin until all ballots
voted in the precinct polling places have been delivered to the central counting center.” And the
statute makes clear that “[o]nly the ballots cast in the polling places and ballots from direct
recording electronic machines shall be included in the hand counts conducted pursuant to this
section.” A.R.S. § 16-602(B)(1). Thus, “[p]rovisional ballots, conditional provisional ballots and
write-in votes shall not be included in the hand counts.” Id. The EPM explains that “[a] post-
election hand count audit includes a precinct hand count, which involves a manual count of regular

' The Arizona Supreme Court recently concluded that the 2019 EPM remains in effect. See
Leibsohn v. Hobbs, 517 P.3d 45, 51 §25 (2022) (explaining that “The Committee was required to
follow the 2019 EPM established by the Secretary and approved by the governor and the attorney
general.”).
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ballots from selected precincts[.]” 2019 EPM at p. 214. Moreover, one primary purpose of a hand
count audit is to ensure that the machine-count totals closely match the hand-count totals, and that
exercise could have reduced value if only a subset of ballots cast in person are permitted to be
included. The Board, therefore, has discretion to review 100% of the ballots cast in person at
100% of the precincts or voting centers located in Cochise County when conducting the hand count
audit required under § 16-602(B).

Although there is no limit on the number of precincts or voting centers or the number of
ballots that can be included in the hand count audit of votes cast in person, there is a limit on the
number of statewide and federal races that can be included in the hand count audit. Both A.R.S.
§ 16-602(B) and the EPM reflect that the required hand count audit shall include up to five
contested races. See A.R.S. § 16-602(B)(2) (“The races to be counted on the ballots from the
precincts that were selected pursuant to paragraph 1 of this subsection for each primary, special
and general election shall include up to five contested races.” (emphasis added)); 2019 EPM p.
217 (“The races to be counted in the hand count audit generaliy includes up to five contested
races[.]”). For a general election, the races to be included are determined by selecting by lot from
the ballots cast for one statewide ballot measure, one contesied statewide race for statewide office,
one contested race for federal office, and one contested race for state legislative office. See A.R.S.
§ 16-602(B)(2)(a)-(d). Moreover, “[i]n elections in which there are candidates for president, the
presidential race shall be added to the four categories of hand counted races.” Id. § 16-602(B)(5).
If additional races are needed to fill out the number of races that the Board decides to count,
according to the EPM, “[t]he priority for seiecting other categories, if needed, is as follows:
statewide candidate, statewide ballot measure, federal candidate and then state legislative.” 2019
EPM p. 220. Thus, for example, if the Board chooses to count five contested races for the 2022
General Election, because there is n¢ presidential election in 2022, the Board should choose two
contested races for statewide office, one statewide ballot measure, one contested race for federal
office, and one contested race for state legislative office.

Turning to Board authority under § 16-602 regarding a hand count audit of early ballots,
as stated, § 16-602 handles ballots cast in person differently than early ballots. As to early ballots,
§ 16-602(B)(1) directs that “the early ballots shall be grouped separately by the officer in charge
of elections? for purposes of a separate manual audit pursuant to subsection F of this section.”
Thus, § 16-602(B)(1) incorporates by reference the procedures set forth in § 16-602(F) for a hand
count audit of early ballots.

While early ballots are not cast in precincts or voting centers, and therefore the discussion
above about the percentage of precincts or voting centers that can be included in a hand count audit
isinapplicable to early ballots, § 16-602(F) requires that “the chairmen or the chairmen’s designees
shall randomly select one or more batches of early ballots that have been tabulated to include at
least one batch from each machine used for tabulating early ballots.”

2 In Cochise County, the “officer in charge of elections” for purposes of A.R.S. § 16-602 appears
to be the Director of the County Elections Department.
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Regarding the number of early ballots that can be included as part of a hand count audit, §
16-602(F) instructs that “[t]he chairmen or the chairmen's designees shall randomly select from
those sequestered early ballots a number equal to one percent of the total number of early ballots
cast or five thousand early ballots, whichever is less.” See also 2019 EPM p. 215. This statutory
language does not set a maximum limit on the number of early ballots that can be included in the
hand count audit, and at the very least, it is ambiguous. As discussed, the Secretary has been
delegated statutory authority to create hand count audit procedures through the EPM. And she did
so with respect to the number of early ballots that can be included in the hand count audit. More
specifically, the EPM grants the Board discretion to include additional early ballots (with no limit)
in the hand count: “Counties may elect to audit a higher number of ballots at their discretion.”
2019 EPM p. 215. Thus, the Board at its discretion may include up to 100% of early ballots in an
expanded hand count audit.

Like with ballots cast in person, there is a limit on the number of statewide and federal
races that can be included in the hand count audit of early ballots: in fact, the races included in
the hand count audit of early ballots must be the same races included in the hand count audit of
ballots cast in person. See A.R.S. § 16-602(F) (“[TThe county officer in charge of elections shall
conduct a manual audit of the same races that are being hznd counted pursuant to subsection B of
this section.”). Thus, the Board is limited to conducting an expanded hand count audit of early
ballots cast in the same races as those audited for ballots cast in person.

In sum, the Office concludes that, pursuant to A.R.S. § 16-602, the Board is permitted to
perform an expanded hand count audit of ail ballots cast in person at 100% of the precincts or
voting centers located in Cochise County. Moreover, the Board is permitted to perform an
expanded hand count audit of 100% of early ballots cast in Cochise County. The Board must limit
the number of competitive statewide and federal races audited to five. Finally, if the Board chooses
to conduct a hand count audit of five statewide and federal races for the 2022 General Election,
the Board should choose, by random lot, two contested races for statewide office, one statewide
ballot measure, one contested race for federal office, and one contested race for state legislative
office.

Please note this informal opinion does not address any of the following issues: (1) whether
Cochise County has authority for a hand count outside the scope of A.R.S. § 16-602, including for
races not mentioned in A.R.S. § 16-6023, (2) the procedures Cochise County should use for any
hand count conducted outside the scope of A.R.S. § 16-602, and (3) what effect, if any, a full or
expanded hand count might have on the official outcome of the 2022 General Election.

3 For example, in an informal opinion from Justice John R. Lopez IV (then Solicitor General), in
2015, the Office concluded that “A.R.S. § 16-602(B)(2)(f) does not affirmatively bar hand counts
outside of A.R.S. § 16-602. That section only provides instructions for the county official in charge
of elections on what races to count in an A.R.S. § 16-602 hand count.” Ariz. Att’y Gen. Op. I15-
009 (available at https://www.azag.gov/opinions/il15-009-r15-021).
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Sincerely,

Michael S. Catlett
Deputy Solicitor General

Appx.0079



EXHIBIT G

ooooooooo



Office of the Arizona Secretary of State
Report on the Partisan Review of the
2020 General Election in Maqcopa County

August 19, 20331

KATIE HOBBS

SECRETARY OF STATE

Appx.0081




Table of Contents

Forward 2
Executive Summary 3
Section 1: The 2020 Election was Secure and Accurate 5
Pre-Election Logic and Accuracy Testing 6
Post-Election Reviews 7
Maricopa Post-Election Logic and Accuracy Testing 9
Additional Post-Election Audits in Maricopa County 9
Section 2: Arizona Senate Republicans conduct Secretive and Disorganized
Review 10
Section 3: Expert Election Observers Document Senate Reviews Failures 16
Transparency 17
Lack of and Inappropriate Communication 24
Ongoing Process Revisions and Changes 30
Initial Hand Tally Procedures 30
Revised Hand Tally Procedures 31
Voter Intent 32
Duplicated Ballots 33
Ballot Box Storage 34
Aggregation 35
Aggregation Data Entry 35
Process Used 36
Physical Examination 39
Machine Examination 42
Conclusion 44
Timeline: Observers Notes 46
Appendices 65
Appendix A: Observer Biographies 66
Appendix B: Cyber Ninjas Scope of Work 69
Appendix C: Settlement Agreement 80
Appendix D: Correspondence 91

1
Appx.0082



Forward

The information contained within, where not indicated by a footnote, is the product of
the Office of the Arizona Secretary of State and expert observers who were granted
access to the Coliseum through a court-ordered settlement, which was agreed to by the
Arizona Senate, Cyber Ninjas, and Cyber Ninjas’ subcontractors. The primary
observers, who were not paid or otherwise compensated for their time, travel, or any
other expenses by the Secretary, or any agent thereof, were Ryan Macias, Jennifer
Morrell, and Elizabeth Howard. Certified election officers on staff with the Secretary of
State’s Office also participated as observers in tandem with these three experts.
Arizona Secretary of State Information Security Officer Ken Matta also participated as
an observer, and his observations are included in this report.’

' See Appendix A.
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Executive Summary

The 2020 General Election was unlike any election previously seen in the United States.
Despite setbacks posed by a global pandemic, the unprecedented domestic and foreign
spread of mis- and disinformation, and historic voter turnout, election officials across the
nation rose to the occasion and administered a safe, secure, and accurate election.
Historically, established election best practices have provided confidence and instilled
faith that election officials were acting with integrity and fairness.

In Arizona, several pre- and post-election tests are undertaken in order to ensure the
integrity of the election. These include the required logic and accuracy tests of election
equipment both before and after the election, as well as the post-election hand count
audits, which were completed with no evidence of discrepancies or widespread fraud.
Additionally, Maricopa County election officials completed a separate forensic audit,
which further confirmed that there was no systemic fraud. Ir fact, Arizona’s results were
canvassed, certified, litigated, and audited with no eviderice of systemic fraud or
interference.

Despite the overwhelming evidence of a secure election and a complete lack of
evidence to support claims of systemic fraud, there are those at the national, state, and
local levels who dismiss the validity of these tests and refuse to accept the outcome of
the 2020 presidential eléction. Instead, they offer outlandish, unsubstantiated theories of
fraud, perpetuating disinformation th&at continues to simultaneously undermine the
results of a free and fair election.and erode public confidence in the democratic process.

Embracing these conspiracy iheories, Arizona Senate President Karen Fann pursued
further review of the election in Maricopa County. Despite frequent references to this
review as an audit, the exercise undertaken by the Arizona Senate’s Florida-based
contractor, CyberfNinjas, fails to meet industry standards for any credible audit, much
less for an election audit. The Senate’s contractors demonstrated a lack of
understanding of election processes and procedures both at a state and county level.
This exercise is more accurately described as a partisan review of the 2020 General
Election ballots in Maricopa County, the results of which are invalid and unreliable for a
number of reasons, which are outlined in this report.

Problems plagued this exercise from the start, stemming from the opaqueness of the
contractor’s processes and procedures, as well as from glaring security issues which

3
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were reported in the media.2 This prompted the Secretary of State’s Office to take legal
action,?® which resulted in a settlement agreement that provided ongoing access to the
media and to Secretary of State observers. This report is based on the observations of
experts who noted security lapses, issues surrounding the chain of custody of both
ballots and tabulation equipment, and evidentiary integrity problems throughout the
entire exercise. The overarching areas of concern include:

Lack of Security and Chain of Custody Procedures. For Example:

e Observers noted that there was no security presence preventing entrance
into the venue or access to the areas where ballots were being stored on
the first day of the review.

e Throughout the ballot review, ballot counters were seen with both black
and blue pens. In a credible election audit, black and blue pens are
prohibited because this ink can be read by ballot tabulators and used to
alter ballots. As a result, there is no way to coafirm if the original ballots
that were being reviewed were altered or destroyed.

e Any participant using a computer could access critical systems housing
tally data and ballot images because each computer had a single login,
shared passwords, and no multifactor authentication.

e Observers noted that ongoing. chain of custody interruptions for both the
data and the equipment, inciuding when voting system software and ballot
image data was sent to a iocation in Montana, compromised the data
integrity.

Lack of Transparency. For Example:

e Media and outside observers were not allowed to watch the proceedings
initially; it was dnly as a result of litigation that they were allowed to
observe. However, no observers were allowed to watch the review of the
voting systems. Voting system data is reported to have then been sent to
a company in Montana with no indication of how that data was secured or
what was being done with it by the subcontractor.

2 Loew, M. (2021, April 23). Security lapses plague Arizona Senate's election audit at State Fairgrounds.
AZFamily. https://www_azfamily.com/news/investigations/cbs_5_investigates/security-lapses-plague-
arizona-senates-election-audit-at-state-fairgrounds/article_b499aee8-a3ed-11eb-8f34-bfc2918c6cc9.html.
3 Oxford, A. (2021, May 6). Democrats settle lawsuit with Arizona Senate, Cyber Ninjas on Maricopa
county election audit. The Arizona Republic.
https://www.azcentral.com/story/news/politics/arizona/2021/05/05/arizona-audit-settlement-reached-
lawsuit-between-democrats-senate/4964988001/.
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e Observers noted serious concerns with the aggregation of tally sheets
involving training, software, and ballot identification. For example, there
are three sets of tallies recorded for every batch of ballots, and the sets of
tallies are not required to match. Keeping three sets of tallies creates an
opportunity to alter the results of the counting.

Lack of Consistent, Documented Quality Control Practices, Policies, and Procedures.
For Example:

e Unlike a reliable election audit, policies, processes, and procedures were
not clearly defined at the outset of the review. When, after a court order,
some documentation was made available, observers noted that regulatory
processes were rarely followed. Observers reported these discrepancies
and were often informed that the policy, process, or procedure had been
modified.

e There was no test plan or test procedure for the review of the voting
systems, as is standard in a credible audit:

e The Senate’s contractors changed procedures while the review was in
process, sometimes in the middle of shifts, without updating
documentation or training for those involved.

e Paper examination participants were encouraged to flag ballots as
suspicious. Many of the reasons ballots were marked as suspicious were
determined to be unfounded by observers knowledgeable in election
equipment and ballot technology.

e Ballots were imaged using an unnamed software that observers found
unreliable. .

e Participants.consistently made errors in the data collection.

There are numerous examples of failures that all but guaranteé inaccurate results,
which would also be impossible to replicate. Any one of these issues would deem an
audit completely unreliable, but the combination of these failures renders this review
meritless.

The 2020 election was secure and accurate, and it is well past the time to accept the
results and move forward.

Section 1: The 2020 Election was Secure and Accurate

On October 7, 2020, early ballots were mailed to voters, marking the start of the 2020
General Election in Maricopa County. The election concluded on November 30, 2020,
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when the Secretary of State certified the results of the November 3, 2020 election. The
breakdown of votes cast in Maricopa County is as follows:*

G ComtmGom ks Vo  Regseredvols Tumow
Total EARLY VOTE 1,915,487 1,915,487 73.81%
ELECTION DAY 167,878 167,878 6.47%
PROVISIONAL 6,198 6,198 0.24%
Total 2,089,563 2,089,563 2595272  8051%

According to the County’s final official results, the Biden/Harris ticket received 1,040,774
votes (49.81%), the Trump/Pence ticket received 995,665 votes (47.65%), and the
Jorgensen/Cohen ticket received 31,705 votes (1.52%).°

Multiple checks, reviews, and audits of the election confirmed the security and integrity
of the process, as well as the accuracy of the results.

Pre-Election Logic and Accuracy Testing

In accordance with Arizona election law, the Secretary of State’s Office conducted a
Logic and Accuracy (L&A) test on Maricopa Ccunty’s election machines prior to the
election. This process is established in Arizerna Revised Statutes (A.R.S.)_§ 16-499 and
occurs before every election. During the 2020 election cycle, the L&A test took place on
October 6, 2020,% and was performed by the Secretary of State’s staff. It was overseen
by qualified election staff of different political parties.” Notice of the event was provided
in a county-wide newspaper, oniine, via a media advisory, and was open to be observed
by the public, press, political parties, and candidates via online observation links. The
chairs of all three major pciitical parties in the county—Democratic, Republican, and
Libertarian—were invited to attend in September via direct communications with staff
and a calendar invite.® ' ‘

4 Maricopa County Recorder's Office & Election Department, FINAL OFFICIAL RESULTS General
Election November 3, 2020 (2020). Phoenix, Arizona.
https://recorder.maricopa.gov/electionarchives/2020/11-03-2020-

1%20Final%200fficial%20Summary %20Report%20NOV2020.pdf

°Id.

8 Blasius, M. (2020, November 11). Maricopa County Republican Chairman Rae Chornenky steps down.
KNXV. https://www.abc15.com/news/election-2020/maricopa-county-republican-chairman-rae-chornenky-
steps-down; Maricopa County. Maricopa County Election facts : Voting equipment & accuracy
https://www.maricopa.gov/5539/Voting-Equipment-Facts.

7 Maricopa County, supra note 5.

8 Slugocki, S. [@Slugocki]. (2020, October 6). One of my legal responsibilities as County Chair is to
conduct the accuracy tests of the voting machines and certify [Tweet]. Twitter.
https://twitter.com/Slugocki/status/1313647249684004864; Wingett Sanchez, Y. (2020, November 12).
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The L&A test showed that the machines worked, accurately counting ballots and
attributing votes to the correct candidates in the election management system, and that
each candidate and ballot measure received the accurate number of votes—all without
error.® Accordingly, on October 6, 2020, the Secretary of State certified that the voting
equipment was errorless and ready for use in the election.®

Post-Election Reviews

In the event of a discrepancy between the vote totals, election officials proceed under
clear audit escalation procedures established in state law. Election officials will compare
the hand count margin for each race to the designated margin established by the Vote
Count Verification Commission (VCVC), which is composed of statisticians, election
officials, and other elections experts, and by law, not more than three members may be
of the same political party. Prior to each statewide election, the VCVC establishes the
variance rate (the number of differences discovered between the hand count vote totals
and the machine count vote totals), which triggers an expanded hand count, and,
potentially, a full hand count of all ballots cast. If any hanid-counted race results in a
calculated margin that is equal to or greater than the tesignated margin for the precinct
hand count, a second precinct hand count of that-tace and of those same ballots must
be performed.

Maricopa County Post-Election Hand Count Audit

Shortly after the election, from Novernber 4 to November 9, 2020, the Maricopa County
Elections Department conducted a hand count of ballots from 2% of the Election Day
vote centers and 5,000 early bailots, as required by Arizona law. See A.R.S. § 16-602

(_)_11

Statute directs political party chairs (or their designees) to select which ballots will be
counted by hand after an election. 2 Once unofﬁCIaI vote totals are made public, officials
from each party are required to meet and select at random without the use of a
computer,'® five races from the election that will be subjected to the recount.’ In the
same manner, those officials are also required to select at least 2% of precincts in the

Maricopa County GOP chair resigns after skipping election equipment verification test. The Arizona
Republic. hitps://www.azcentral.com/story/news/politics/elections/2020/11/12/maricopa-county-
republican-party-chair-rae-chornenky-resigns-skipped-election-equipment-test/6263050002/.

® Maricopa County, supra note 5.

el

" |d.; Maricopa County, Arizona, Hand Count/Audit Report at 1,
https://azsos.qov/sites/default/files/2020 General Maricopa_Hand Count.pdf

2AR.S. § 16-602(B)(1-2).

¥ AR.S. § 16-602(B)(1)

“AR.S. § 16-602(B)(2)
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county, or two precincts, whichever is greater, from which ballots will be hand
recounted.'® Additionally, those officials also select at least one batch'® from each
machine used for tabulating early ballots, and, in the same random manner, designate
1%, or five thousand ballots of those ballots, whichever is fewer, for hand recount.'’

The hand count began on November 4, 2020, when the Maricopa County Chairs of the
Republican, Democratic, and Libertarian parties met to randomly select the races,
precincts, and batches of early voting ballots that would be recounted by hand,'® after
the participants took an oath to uphold the constitutions of the United States and
Arizona."® The order of the draw was done by lots, and the Republican Party went first,
followed by the Libertarian Party, and finally the Democratic Party.?° The party
representatives then selected five races across four precincts and 26 batches of early
voting ballots for hand counting.?’

The races selected included President, Arizona Corporation Commission, Proposition
208, U.S. Representative, and State Senator. The precincts selected included Trinity
Bible Church, ASU Polytechnic, Betania Presbyterian Church, and Turf Paradise, and
they combined for 2,917 ballots.?? The 26 early voting batches contained 5,165
ballots.?

The actual hand count of these ballots was ceriducted by 26 three-member boards, with
not more than two members of each board from the same political party.?* The audit
boards are composed of people appointed by the Republican, Democratic and
Libertarian party chairs.?®

Upon completion of the hand recount, no discrepancies were noted between the
machine tabulated results and the actual count.?® This confirmed that the machines had
accurately counted the bailots.

S A.R.S. § 16-602(B)(1)

'® In the 2020 election, batches ranged from 192-200 ballots.

7 AR.S. § 16-602(F)(1).

8 Maricopa County, supra note 10, at 1.

'® Maricopa County Recorder’s Office. [@RecordersOffice]. (2020, November 7). Thank you to the
appointed volunteers from all 3 political parties in @maricopacounty who spent their Saturday
participating [Tweet]. Twitter. https://twitter.com/RecordersOffice/status/13252352982345932807s=20
20 Maricopa County, supra note 10, at 1.

2 g,

2 |d at1-2, 4.

Zd. at 5.

2 1d.at 1.

25 Maricopa County, supra note 5.

26 Maricopa County, supra note 10, at 1.
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Maricopa Post-Election Logic and Accuracy Testing

Local election officials must also conduct a post-election L&A test of tabulation
equipment after the official count has been completed but before the county canvass.?’
L&A testing “is intended to confirm that votes are attributed to the correct candidates
and ballot measures in the election management system (EMS) and that each
candidate and ballot measure receives the accurate number of votes.”28

Maricopa County officials completed their post-election L&A testing of the voting
equipment on November 18, 2020, with members of the Republican, Democratic, and
Libertarian parties, as well as the Arizona Attorney General's Office in attendance.?®
This test was open to the public and a press advisory was sent beforehand.® As
required, Maricopa officials used the same test ballots as were used during the pre-
election L&A testing. This test generated the same resiiiis as the pre-election L&A test:
no discrepancies were found.3'

Additional Post-Election Audits in Maricopa County

On January 27, 2021, the Maricopa County Board of Supervisors unanimously voted to
commission a “forensic audit of ballot tabulation equipment used in the 2020 election.”3?
This audit was “comprised of three separate audits”: 1) voting system procurement audit
(conducted by a Certified Public Accountir{g Firm), 2) compliance forensic audit
(performed by a Voting System Testing Laboratory (VSTL) accredited by the U.S.
Election Assistance Comrmiission (EAC), and 3) field audit (performed by a VSTL
accredited by the EAC).*? The field audit and compliance audit were focused on the

27 Arizona Election Manual, Chapter 12, Section ||

28 Arizona Election Manual, Chapter 4, Section ||

2% Maricopa County. (2021, January 27). 2020 election security & accuracy.

https://maricopacountyaz medium.com/2020-election-security-accuracy-7044895ef410.; Arizona
Republic. (2020, November 20). Postelection logic and Accuracy test for Maricopa County tabulation
machines.https:/iwww.azcentral.com/picture-gallery/news/politics/elections/2020/11/20/postelection-logic-
and-accuracy-test-maricopa-county/3770104001/.

30 Maricopa County Elections Department. (2020, November 17). Media Advisory: Post Election Logic
and Accuracy Test on Nov. 18. https.//content.govdelivery.com/accounts/AZMARIC/bulletins/2acffff.
31 Maricopa County, supra note 28: Arizona Republic, supra note 28.

32 Maricopa County. Auditing elections equipment In Maricopa County.

https://www.maricopa.qov/568 1/Elections-Equipment-Audit.

3 |d.; Jarrett, S., & Valenzuela, R. (2021, February 23). Update on the Forensic Audit of Maricopa
County's Tabulation Equipment.
https://www.maricopa.gov/DocumentCenter/View/66842/Foresic-Audit-Transmittal-Letter
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software, systems, and elections equipment, and began on February 2, 2021, and were
completed over the following two weeks. They found no evidence of vote-switching,
internet connectivity, tabulation software modifications, malicious software, or hardware
installation, and these results were published on February 23, 2021.34

Maricopa County officials concluded: “The combination of these findings, along with the
pre- and post-election logic and accuracy tests performed by election officials, the post-
election hand count performed by the political parties, and the many security protocols
implemented by the Elections Department, confirm that Maricopa County’s Elections
Department’s configuration and setup of the voting equipment and election
management system provided an accurate counting of ballots and reporting of
results.”®

Section 2: Arizona Senate Republicans conduct
Secretive and Disorganized Review

Despite Maricopa County Election Officials’ complian¢e with Arizona’s established
statutory regime for reviewing election results, State Senate President Karen Fann and
the Senate Judiciary Committee sought an additional review of the election in Maricopa
County. While they did not question the accuracy of the votes cast on these ballots for
their Republican colleagues in the state legislature, they took the unprecedented step of
issuing a subpoena for Maricopa County’s 2020 election materials to launch a partisan
review of the results for U.S. President and U.S. Senator—two statewide races won by
Democratic candidates.

On December 15, 2020, President Fann and then-Chair of the Judiciary Committee
Senator Eddie Farnsworth subpoenaed Maricopa County’s nearly 2.1 million ballots and
election machinery in order to conduct what they called a “full forensic audit.”* On

34 1d.;, See SLI Compliance. (2021, February 23). Forensic Audit Report: Dominion Voting Systems,
Democracy Suite 5.5B. https.//www.maricopa.gov/DocumentCenter/View/66843/SLI-Compliance-
Forensic-Audit-Report?bidld=.

(“SLI Compliance found there to be no internet connectivity occurring within the specific time period (July
6, 2020 through November 20, 2020) on any of the examined components.”; “No instance of malicious
software was found on any of the devices.”); Pro V&V. (2021, February 23). Field Audit Report: Dominion
Voting Systems Democracy Suite (D-Suite) 5.5-B Voting System Maricopa Post-Election Field Audit.
https://www.maricopa.gov/DocumentCenter/View/66844/Post-Audit-Report.

(“Pro V&YV determined that the network it evaluated is a “Closed Network” and does not have access to
the internet.”; “No discrepancies [discovered by a malware/virus scanning software] were noted at any
time”; “[A]ll [test] votes were tallied and adjudicated resulting in an accurate ballot count.”)

35 Jarrett & Valenzuela, supra note 32.
3% See Maricopa County et al. v. Fann et al., Compl. Ex. 1 (subpoena), Maricopa Cty. Sup. Ct., No.

CV2020-016840 (Dec. 18, 2020). Senator Farnsworth was later replaced with Senator Warren Petersen
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December 18, 2020, the Maricopa County Board of Supervisors filed a complaint in
Maricopa County Superior Court, asking the court to quash the subpoenas and declare
them unlawful.®’

While this challenge was pending, on January 12, 2021, President Fann and Senator
Petersen served updated subpoenas on the Maricopa County Board of Supervisors;
Stephen Richer, the Maricopa County Recorder; and John Allen, the Maricopa County
Treasurer.3® A full list of the requested materials can be found in the subpoenas.

The County and Senators litigated the validity of the subpoenas, and on February 25,
2021, Judge Timothy Thomason ruled that the subpoenas were valid.*® He found the
Senate’s stated reasoning—to determine whether.changes should be made to the state
election code—valid and within its powers, though he also noted concerns about voters’
privacy and ballot security, concluding that the Senators were “obligated to maintain the
confidentiality” of the subpoenaed ballot information. 4

On March 31, 2021, President Fann announced that she -had hired a Florida-based
cybersecurity company called Cyber Ninjas to conduct what it called a “comprehensive,
full forensic audit of the 2020 election in Maricopa County.”#' It remains unclear how
Fann chose Cyber Ninjas, as the company has no documented election experience and
did not submit a formal bid.4?> While at least ene other vendor submitted a bid to conduct
a forensic audit for $8 million, Cyber Ninjas agreed to charge the Senate $150,000. The
Senate’s contractors announced in July 2021 that supporters had raised $5.7 million in
connection with the Senate’s ballot r&éview.*3 This followed an earlier report that the

when Petersen took over as the Chairperson-of the Judiciary Committee at the start of the 2021
legislative session in January.

3 d.

38 See Maricopa County et al. v. Fann et al., Not. Re New Subpoenas...Maricopa Cty. Sup. Ct., No.
CV2020-016840 (Jan, 12, 2020); Maricopa County et al. v. Fann et al., Not. Re New Subpoenas Ex. A,
Maricopa Cty. Sup. Ct., No. CV2020-016840 (Jan. 12, 2020);_https://www.azmirror.com/blog/judge-
reschedules-arguments-due-to-new-subpoena-in-election-audit-fight/

%9 Fifield, J. (2021, February 27). Judge rules Maricopa county must provide 2020 ballots to Arizona
Senate for audit under subpoenas. The Arizona Repubilic.

https . //www_.azcentral.com/story/news/politics/elections/2021/02/26/judge-says-maricopa-county-must-
provide-2020-ballots-arizona-senate/6825892002/.

40 d.

41 Duda, J. (2021, April 1). Arizona Senate hires a 'stop the steal’ advocate to lead 2020 election audit.
Arizona Mirror. https://www. azmirror.com/2021/03/31/arizona-senate-hires-a-stop-the-steal-advocate-to-
lead-2020-election-audit/.

42 Riccardi, N. (2021, May 23). Experts or ‘grifters'? Little-known firm runs Arizona audit. AP NEWS.
https://apnews.com/article/donald-trump-arizona-business-technology-election-recounts-
¢c5948f1d2ecdff9e93d4aa27balc1315.

43 Duda, J. (2021, July 29). Election conspiracy theorist groups paid $5.7 million for the Arizona ‘audit’.
Arizona Mirror. https://www. azmirror.com/2021/07/28/election-conspiracy-theorist-groups-paid-5-7-million-
for-the-arizona-audiv/.
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costs of the exercise had topped $9 million*4, and a judge indicating that the Arizona
Senate cannot keep information regarding the funding sources private.*®

Cyber Ninjas proceeded to subcontract with smaller firms, which were also lacking
significant elections experience and were not accredited by the U.S. Election Assistance
Commission; Wake Technology Services, Inc., CyrFir, and Digital Discovery.*¢ Only
Wake Technology Services, Inc. had conducted a post-election audit, which had
involved fewer than 8,000 ballots (compared to the 2.1 million in Maricopa). The
Senate’s contractors subcontracted with Wake to run the review’s hand count. However,
when Wake’s contract ended on May 14, 2021, the company chose not to continue and
left with the hand count review unfinished.#” This disruption led to a new company,
StratTech Solutions, an Arizona internet technology company with no election auditing
experience, replacing Wake. 48

The Statement of Work, agreed to by the State Senate and Cyber Ninjas, detailed
Cyber Ninjas’ planned course of work, including four phases: “Registration and Votes
Cast Phase”; “Vote Count and Tally Phase”; “Electronic Voting System Phase”; and
“Reported Results Phase.*® As described, the “Registration and Votes Cast Phase” was
meant to include phone calls and physical “canvassing” of Maricopa County voters to
question them about undefined “anomalies.” However, on May 5, 2021, the U.S.
Department of Justice sent a letter to President Fann, warning her that the procedures
being used for the “audit” may violate federal law, including laws which prohibit voter
intimidation and laws which require election officials to safeguard and preserve federal
election records.®® On May 7, 2021, President Fann sent a letter in response to the
Department of Justice, explaining that the Senate would “indefinitely defer” the “voter

44 pulitzer, J. How do you feel about today in #Maricopa. (2021).

https://www facebook.com/JovanHuttonPulitzer/videos/985248078942100/2t=19.

45 American Oversight v. Fann et al., Order to Produce Public Records, Maricopa Cty. Sup. Ct., No.
CVv2021-008265 (Aug. 2, 2021).

46 Fifield, J., Randazzo, R., & Oxford, A. (2021, April 1). Founder of company hired to conduct Maricopa
county election audit promoted election fraud theories. The Arizona Republic.
hitps://www.azcentral.com/story/news/politics/elections/2021/03/3 1/cyber-ninjas-founder-doug-logan-
pushed-election-fraud-theories/4825258001/.

47 Fifield, J., & Oxford, A. (2021, May 26). Tech company running Arizona ballot recount backs out: ‘they
were done’. The Arizona Repubilic.
https://www.azcentral.com/story/news/politics/elections/2021/05/25/cyber-ninjas-subcontractor-strattech-
solutions-takes-over-arizona-election-audit-hand-count/7429980002/.

48 g,

4% Cyber Ninjas. (2021). Statement of Work. See Appendix B or
https://www.documentcloud.org/documents/20536950-arizona-senate-cyber-ninjas-statement-of-work-
executed-033121.

50 Karlan, P. (2021, May 5). DOJ Letter to Fann.

https://assets. documentcioud.org/documents/20698904/doj-letter-to-fann-5-5-21. pdf

12
Appx.0093



canvassing” component of the process.>! Senate Liaison Ken Bennett quickly
contradicted Fann, stating the team “will still do ‘spot checks’ of some addresses, such
as places where a large number of votes were reportedly cast.”®?

Lack and Transparency and Access

In contrast to election audits conducted by election officials in compliance with state law
that are open to the public and the press, the State Senate and their contractors have
consistently fought to prevent or limit access by the public or press to information about
the review, including written procedures, who the counters and staff members are, and
who is funding this exercise.5® Citing the proprietary interests, they prevented
independent nonpartisan experts and press from observing the process at the
Coliseum.® Initially, only One American News Network, a television network that helped
to organize and fund the review, was granted access.*®

In a March 3, 2021 letter to President Fann and Arizona Senator Warren Peterson, the
Arizona Secretary of State expressed her concern with the Senate’s plans to review
ballots.®¢ Alongside other suggestions and requests, site requested that the Senate
“Ip]ermit the Secretary of State’s Office, the Goverrior's Office, the Attorney General’s
Office, Maricopa County officials, and political party designees to observe every step of
any audit and any handling, inspection, or ceunting of ballots.”>” The Senate failed to
respond.

On April 20, 2021, the Maricopa Couinty Elections Department announced that it would
transfer ballots and election equipment to the Veterans Memorial Coliseum in Phoenix

5" Fann, K. (2021,May 7). Fann Response to DOJ.

https://assets.documentcloud.crg/documents/207007 35/fann-response-to-doj-5-7-21. pdf

52 Duda, J. [@JeremyDuda]. (2021, May 12). Though @FannKfann told DOJ that the audit indefinitely
suspended plans to knock on voters’ doors to confirm voter [Tweet). Twitter.
https://twitter.com/jeremyduda/status/1392629603785527300?s=20 _

53 MacDonald-Evoy, J. (2021, April 23). Senate won't say who is funding the election audit or allow media
access. Arizona Mirror. hitps://www.azmirror.com/2021/04/23/senate-wont-say-who-is-funding-the-
election-audit-or-allow-media--access/. .

54 Oxford, A. (2021, April 26). Cyber ninjas, hired by Arizona Senate to recount Maricopa County's ballots,
asks court to keep its procedures secret. The Arizona Republic.

https //www.azcentral.com/story/news/politics/elections/2021/04/25/cyber-ninjas-wants-to-keep-its-
arizona-election-recount-secret/7379117002/.

5 Mimms, S. (2021, May 18). Pro-Trump OAN reporters are Blatantly raising money for a BOGUS
election "Audit” In Arizona. BuzzFeed News. https://www.buzzfeednews.com/article/sarahmimms/arizona-
election-results-oan-reporters-fundraising.; Valdes, N. (2021, May 5). Maricopa County Senate Audit
observers forced to sign non-disclosure agreements. KNXV.
https://www.abc15.com/news/state/maricopa-county-senate-audit-observers-forced-to-sign-non-
disclosure-agreements.

%6 Hobbs, K. (2021, March 3) Letter to Karen Fann.

https://azsos.qov/sites/default/files/Fann_Letter 3 3 2021 pdf

d. at 3.
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(“the Coliseum”), the venue selected for the exercise.*® The next day, on April 21, the
Secretary of State’s Elections Director, Sambo Dul, emailed Fann and former Secretary
of State Ken Bennett, the Senate’s “audit liaison,” to request permission to designate
independent experts to observe the audit alongside national nonpartisan nonprofit
organizations.5® Dul also requested that the audit be open to press observers. Bennett
expressed openness to the idea by telephone, but neither Bennett nor Fann followed
through.°

At the same time, the Senate’s contractors sought to keep press out of the Coliseum
and to keep its policies and procedures for conducting the process a secret.®' The only
publicly available information was its Statement of Work.

In a letter to Fann and Bennett dated April 22, 2021, multiple Arizona news
organizations voiced similar concerns, describing the press’s failed efforts to gain
access to the Coliseum and explaining why the refusal to permit press observers
violated the First Amendment.5?

That same day, the Arizona Democratic Party and a meimber of the Maricopa Board of
Supervisors sued in Arizona Superior Court to stop iiie ballot review, citing violations of
Arizona election law and risks to voter privacy and ballot security.®®

The court subsequently ordered the Senate’s contractors to file all policies and
procedures relevant to the exercise by April 25, 2021.%4 Cyber Ninjas and the Senate
defendants immediately appealed the order with the Arizona Supreme Court and were
denied.®® The contractors also reguested that its policies and procedures be sealed and
that a hearing on the matter be closed to the public, claiming legislative privilege as well

%8 Maricopa County Elections:Department. Maricopa County to Deliver Subpoenaed Election Materials to
Arizona Senate. (2021, April 20).. https://www maricopa.gov/CivicAlerts.aspx?AlD=2235.

59 See Arizona Democratic Party et al. v. Fann et al., Mot. to Intervene by Ariz. Sec. of State Katie Hobbs,
Ex. A (proposed Compl.), Maricopa Cty. Sup. Ct., No. CV2021-006646 (Apr. 27, 2021) at 4.

60 See Arizona Democratic Party et al. v. Fann et al., Mot. to Intervene by Ariz. Sec. of State Katie Hobbs,
Ex. A (proposed Compl.), Maricopa Cty. Sup. Ct., No. CV2021-006646 (Apr. 27, 2021) at 4.

61 MacDonald-Evoy, supra note 52.

62 Bodney, D. (2021, April 22). Phoenix Newspapers, Inc., Arizona Broadcasters Association and Arizona
Mirror/News Organizations’ Right of Access to Election Audit .
https://assets.documentcloud.org/documents/20689181/election-audit-access-demand-letter.pdf.; see
also Alexander, P. et al., (2021, April 22). Letter to Karen Fann.
https://www_.brennancenter.org/sites/default/files/2021-04/Arizona%20Senate%20Audit%20Letter. pdf.

83 Arizona Democratic Party et al. v. Fann et al., Complaint, Maricopa Cty. Sup. Ct., No. CV2021-006646
(Apr. 22, 2021), Arizona Democratic Party et al. v. Fann et al., Order Denying Special Action, Ariz. Sup.
Ct., No. C21-0102-SA (Apr. 23, 2021).

84 Arizona Democratic Party et al. v. Fann et al., Complaint, Maricopa Cty. Sup. Ct., No. CV2021-006646
(Apr. 22, 2021) at 4.

85 Arizona Democratic Party et al. v. Fann et al., Order Denying Special Action, supra note 62.

14
Appx.0095



as trade secret protection.®¢ Arizona Supreme Court Justice Clint Bolick denied that
motion.®”

On April 26, 2021, the First Amendment Coalition of Arizona filed a motion in the
Superior Court to intervene in the lawsuit for the purpose of opposing these secrecy
requests, which was granted.®8 The Secretary of State’s Office moved to intervene on
April 27 %° requesting that the court order the defendants to “allow independent
observers, including independent experts designated by the Secretary, members of
political parties, and members of the press, to effectively observe the audit.”’® The court
granted the Secretary’s motion over the defendants’ objections,”’ and following a
hearing and negotiations,’? all parties agreed that the Secretary’s independent expert
observers could observe the proceedings.”

The parties later reached a settlement on additional issues’, and while the review was
allowed to continue, the Senate’s contractors were required to provide greater
transparency into their procedures and permit the press and qualified observers
throughout the review.”

% Arizona Democratic Party et al.v. Fann et al., Simultaneous Brief of Cyber Ninjas, Maricopa Cty. Sup.
Ct., No. Cv2021-006646 (Apr. 25, 2021) at 2, 5-6.

87 Arizona Democratic Party et al. v. Fann et al., Order Denying Special Action, supra note 62, at 2.

88 Arizona Democratic Party et.al. v. Fann et al., Mot. to intervene by First Amendment Coalition of
Arizona, Maricopa Cty. Sup. Ct., No. CV2021-006646 (Apr. 26, 2021).

89 Arizona Democratic Party et al. v. Fann et al., Mot. to Intervene by Ariz. Sec. of State Katie Hobbs, Ex.
A (proposed Compl.), supra note 58. ‘ '

0 yg.

"' Arizona Democratic Party et al. v. Fann et al., Mot. to Intervene by Ariz. Sec. of State Katie Hobbs,
Maricopa Cty. Sup. Ct., No. CV2021-006646 (Apr. 27, 2021).

https://www.clerkofcourt. maricopa.gov/home/showpublisheddocument/2663/637551959803530000

2 Arizona Democratic Party et al. v. Fann et al., Order to Meet and Confer, Maricopa Cty. Sup. Ct., No.
CV2021-006646 (Apr. 28, 2021) Min. Entry, Dkt. No. 5 at 3.

73 Phillips, M. (2021, April 30). Secretary of state gets observers inside Maricopa county Election Audit,
Cyber Ninjas has to reveal methods. KNXV. https://www.abc15.com/news/state/secretary-of-state-gets-
observers-inside-maricopa-county-election-audit-cyber-ninjas-has-to-reveal-methods.

74 Arizona Democratic Party, et al. v. Fann et al., Settlement Agreement. Maricopa Cty. Sup. Ct., No.
CV2021-006646 (May 5, 2021). See Appendix C or
https://assets.documentcloud.org/documents/20698756/settiement-agreement-final-00547419xc217c. pdf
S d.
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Section 3: Expert Election Observers Document Senate
Reviews Failures

“The legitimacy of an election—the peaceful transference of power based on the will of
the people—necessitates diligence in assuring that the correct outcome was announced
and certified.””® Pursuant to Arizona law, election administration in Arizona incorporates
many aspects of performance management, security, quality control, and pre-election
testing and robust post-election auditing protocols that can identify issues that impact
the legitimacy of an election.”” These audits provided further evidence of the integrity of
Maricopa County’s elections and the accuracy of the certified election outcome.

“Professional auditing is a method of verifying, through evidence gathered by inquiry,
observation and testing, the activities and results of a process.””® Furthermore, ‘it is the
method by which third parties and stakeholders—both internal and external to the
process—can be assured that the process was performed in.accordance with the
established procedures and will increase acceptance of the process outcomes because
of the independent validation of the established procedures.”’®

The purported “audit” conducted by the Senate’s ‘contractors did not meet this definition.
Moreover, it failed to satisfy the basic standards for elections auditing. Because of these
failures, any findings or report issued by Cyber Ninjas, or the state senate, based on the
information collected using these faulty and inconsistently-applied procedures and
processes, should not be considered trustworthy or accurate.

Designated Election Obseirvers

Following the litigation, the Secretary of State’s Office consistently sent qualified, non-
partisan election experts to observe the review.8? Based on their observations inside the
Coliseum, the expert-observers documented and quickly shared concerns, which
allowed the SOS to report issues and to ensure that the p‘ublic received timely
information. The following section outlines the most significant concerns noted by the
expert observers.

6 Morrell, J. (2019, May). Knowing It's Right, Part One A Practical Guide to Risk-Limiting Audits.
https://democracyfund.org/wp-content/uploads/2020/06/2019 DF _KnowingltsRight Part1.pdf.

7 See e.g. ARS § 16-602 (prescribing post-election hand-count audits).

78 The Maryland State Board of Elections . (2008, December 3). Development of a Pilot Election Audit
Program.

https://elections.maryland.gov/press_room/documents/Maryland Pilot%20Election%20Audit_12-3-
2008.pdf.

®d.

80 A timeline of the observers’ review is included at Appendix X.
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Overarching Concerns
Lack of Compliance with Federal Law

Federal law requires election officials to safeguard and protect election materials,
including ballots, for 22 months after an election.8' “Election [materials must] be retained
either physically by election officials themselves, or under their direct administrative
supervision. This is because the document retention requirements of this federal law
place the retention and safekeeping duties squarely on the shoulders of election
officers.”®? At all times, “election officers [must retain] ultimate management authority
over the retention and security of those election records, including the right to physically
access [these records].”®3

The Senate forced Maricopa County election officials to hand over voting machines and
the approximately 2.1 million ballots cast in the November 2020 General Election.
Based on observer accounts and understanding, the Senate aind their agents, including
the contractors, retained complete management authority over these materials upon
Maricopa County election officials’ transfer of these materials, beginning on April 21,
2021, into their custody, as required pursuant to ccurt order.

Upon receipt of these materials, the Senate, and its agents, including the contractors,
failed to comply with the custodial duties to protect and maintain federal election
materials.

Transparency

Throughout this exercise, there have been concerns about transparency, despite the
contractors describing it as the “most transparent in American history.?4” Processes
have changed throughout, without clear communication to the press or observers, and
confusion on the floor was commonplace. The contractors were seemingly developing
and changing procedures as they moved through the process. True transparency, a
hallimark of a credible audit, was entirely lacking in this exercise. Although the
contractors called much attention to the livestream of their efforts, in reality, the

852 U.S.C. §§ 20701-20706.

82 United States Department of Justice. (2017, December). Federal Prosecution of Election Offenses.
https://www.justice.gov/criminal/file/1029066/download.

8 1d. at 90.

84 Dana, J. (2021, May 4). Cyber ninjas claim Maricopa county election Audit ‘most transparent in
American history’. 12news.com. https://www.12news.com/article/news/local/valley/cyber-ninjas-claim-
maricopa-county-election-audit-most-transparent-in-american-history/75-cfd09684-59c0-4848-8eea-
84c99154f686.
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cameras did not cover all parts of the exercise, as the contractors purported they would.
Processes, procedures, and standards remained obscured from observers and often
from participants.

For example, during observers’ conversation with a StratTech employee and Cyber
Ninjas attorney Bryan Blehm regarding the infrastructure, security, and transparency
concerns, Blehm told observers directly that this exercise was not a certification of the
election or its results and added that the contractors could determine the level of
transparency to provide.

Observers were also informed that Cyber Ninjas CEO Doug Logan and Bryan Blehm
both instructed participants not to talk ifiwhen official observers were near them, and
that code words were used by participants to warn others that the Secretary of State
observers were in the area.

With concerns about the lack of transparency around the aggregation process
mounting, observers asked for demonstrations. When observers requested copies of
the procedures, they were informed that the procedures were in “draft form” and not
subject to disclosure—although these procedures kad been printed and distributed to
participants as a working guide for performing the ‘aggregation duties. When observers
directed this request to Senate Liaison Ken Bennett, he replied, “| have been asking for
the same thing,” illustrating that the process was unclear to both the observers and to
Bennett himself. Observers noted this as an indication that it was, in fact, the
contractors in control of the operaticii—not the Arizona Senate.

Security guards blocked observers from tours of the operaﬁon given to delegates from
other states. The observers added that the contractors would speak in a manner that
would prevent the observers from hearing what was being said on the tours. Observers
were told that this'was a COVID-19 protocol and the observers could not stand within 6
feet of the delegates However, this pollcy was onIy selectlvely enforced as all of the
delegates were huddled together, the contractors were within 6 feet of the delegates,
and the non-Secretary of State observers were allowed to be within 6 feet of the
process. '

Security

Cybersecurity Concerns

Both physical and cybersecurity concerns plagued the entire exercise. Basic tenets of
cybersecurity dictate that users do not use shared accounts, do not share passwords,

and do not write down passwords. These basic standards are implemented for several
reasons, including for the protection of data integrity, which is of critical importance.
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Violations of these cybersecurity foundational principles provide opportunities for
computers to be accessed by unauthorized personnel, including bad actors, who may
intentionally, or unintentionally, alter data, such as vote tallies.

During the first few weeks of this exercise, observers noted an alarming failure to
comply with basic cybersecurity standards that protect data integrity. Data was collected
and initially stored locally on the computers at each of the following stations: 1) paper
examination tables, where participants took pictures of the ballots and 2) aggregation
stations, for compiling the tally sheets completed by counters.

The Senate contractors set up stations for different parts of the counting process. This
is problematic for two reasons: 1) any bad actors with access to the computers, or to the
passwords for those computers, could change and manipulate data in the spreadsheets
without anyone else being able to track it; and 2) the data could be lost without
consistent backups. With the data being stored locally, there were no redundant copies
of the information to ensure that any lost or altered data couid be recovered.

For example, the observers were informed that the spreadsheets being used to store
the tally data were stored locally on the computers.The data was only backed up to the
server once daily, and, as part of the backup precess, the server created a hash of the
file for an integrity check. However, because this only happened once a day, the hash
could be altered several times without detection. Further compounding the situation was
the lack of logs created on the files, excapt a general log of which Windows account
accessed the file, along with a date stamp.

The observers recognized thisas a significant security concern. Each day, multiple
people had access to each computer. With two shifts, at least two people were typically
entering data on each comiputer. Additionally, with a single Windows login on each
computer and a shared password that dozens of people have; any worker could log into
a computer. Observers alerted personnel about this security concern. They described
the following example: : ‘

Data Entry Shift 1 personnel enters data into Spreadsheet A, B, and C during the
shift. Then, Data Entry Shift 2 personnel opens the same Spreadsheet A, B, and
C, and modifies the tallies, then continues on with Spreadsheet D, E, and F, as
s/he was tasked.

The observers inquired about how changes to the data could be detected using this
process, and they were informed that the computers have cameras on them. Observers
had previously been informed that those cameras were not monitored in real time, but
could be reviewed if an incident occured.
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In another cybersecurity concern, observers discovered a device connected to the
server that looked like a wireless router with the name “Netgear” printed on it.
Observers were able to confirm that the device was a wireless router and that it was
physically connected to an ethernet port for a switch to the servers capturing the ballot
counting station video recording footage. Observers were told that the WiFi function of
the router had been disabled.

However, this device can be configured as an access point, allowing anyone with
another WiFi-enabled device to attach to the audit network from some distance, even in
areas off-camera. Observers were assured that the device would be removed from the
floor, but it remained connected until May 14, 2021, when the exercise was forced to
pause while pre-scheduled events were conducted at the review venue space in the
Coliseum.

Observers noted that muitiple Wake TSI subcontractors, and other participants, had
usernames and passwords written on a purple sheet of paper which they carried in their
pockets. This was another significant security vulnerability which indicated a lack of
understanding or adherence to best practices for netwiork and data security. Observers
reported more than six staff members carrying the iist of passwords, participants holding
password sheets facing outward so that they couid easily be seen, and several
participants handing the password sheets to other participants.

In June, observers noticed the manufacturer boxes for the “Ankylin WiFi Microscope”
portable cameras used on the papeiexamination stations indicated they were WiFi
capable. The security team scanaed each of the paper examination stations with a radio
frequency reader. For nearly 15 minutes, each time that the security team placed the
radio frequency reader near the microscope cameras, the reader detected a steady
stream of transmission. The observers noted that the computers showed that there was
no internet connection, but until the June 17 discovery, the observers were unaware
that the microscope cameras had built-in WiFi that connects to Apple and Android
products via an app. Having WiFi-enabled microscope cameras that transmit data to
Apple and Android products created a vulnerability, which could have allowed a bad
actor using an unauthorized and undetected device to access the ballot images
captured by the cameras.

Physical Security Concerns

Security concerns went beyond hardware and software to include physical security
matters. For example, on May 14, 2021, the day the contractors had to pause
operations and move equipment from the Coliseum, observers noted much confusion
among participants moving equipment, including the server, onto a trailer for storage
while the Coliseum was used for high school graduations. Contractors decided to lock
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the equipment trailer, but not use a tamper-evidence seal because the data being
stored was “not evidentiary.” Both Logan and Blehm agreed that tamper-evident seals
would be “overkill.”

At this time, the driver of the truck and trailer walked around to the back and put in the
combination to unlock the trailer. Access to the content in the trailer was supposed to be
limited, yet even the driver had the combination to the lock. This security vulnerability
was witnessed by an observer and an Arizona Ranger on site for security purposes.
The driver later stated that the lock was not his, but belonged to his boss, and that the
combination was “3030.” Shared locks and combinations are a major security
vulnerability. Shortly thereafter, Doug Logan decided that sealing the trailer would be
appropriate, but still did not make an effort to get the seals and put them on the trailer.
Instead, the Arizona Ranger left the site, got two seals, and returned to seal the trailer.

Internal Security

The contractor’'s overall lack of election administration ccmprehension resulted in
several other security issues. In Arizona, voters who gualify under the Uniform and
Overseas Citizens Absentee Voting Act (UOCAVA}, including military members serving
our country, may return their completed ballots eicctronically. Observers noticed that the
contractors treated these ballots with less care, and overheard comments made by the
contractors indicating that they believed thiese were not legitimate nor official ballots.

This dismissive treatment of these bailots again indicated a lack of understanding of
election processes, as these were valid ballots voted by active members of the military.
In one instance, observers repcried seeing Bennett and several other contractors rifling
through boxes of UOCAVA btallots. In two separate instances, the UOCAVA ballots
were poured out of contairiers. In the first instance, the ballots were not handled with
care, resulting in the UOCAVA ballots being unceremoniously dumped across a table.

The second time, Bennett, and several other participants toppled a box of UOCAVA
ballots, spilling them across the Coliseum floor. When returning the ballots to the box,
they failed to check the number of ballots returned to the box to ensure that no ballots
had been lost or misplaced.

Additionally, some of their own security protocols were blatantly ignored—access to the
different cages was supposed to be limited to certain individuals. Observers reported,
however, that while initially only the table managers or runners could take custody of the
ballot boxes from the secure cages, at some point, this security measure was
disregarded entirely. Eventually, all participants were allowed to take custody of the
boxes of ballots and remove or return them to the secure cages.
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The Senate Cage held all of the data that was sensitive, such as personally identifying
information. This cage was originally only accessible by Bennett. During Phase 2,
access was also granted to Randy Pullen, the former Chair of the Arizona Republican
Party, who the Senate suddenly identified as “Audit Co-Chair” when the review
resumed, on May 24, 2021.

On a separate occasion, the observers saw Bennett access boxes of “spoiled” ballots
from the Senate Cage and noticed that when Bennett unlocked the cage, he set the
combination lock on the floor outside the cage. Observers clearly saw the readily visible
code on the lock, which was set to “6404.” Observers confirmed that the code showing
was correct because Bennett picked the lock up, placed it back together, and then
turned the combination of numbers to relock the lock. The poor security practices that
continued to be an issue with the contractors alarmingly included lapses in protocol to
protect voters’ personal identifiable information.

Inconsistently Applied Access and Security Restrictions

The Secretary of State observers’ access was often subject to change. On April 30,
2021, the head of security told two Secretary of Stais observers that “per the
Secretary’s Office,” the observers were no longer-authorized to observe. After an
approximately thirty-minute delay, the obsenvers were told that the Secretary had not
revoked their designation, but, in order to-access the Coliseum, they needed a formal
letter from the Secretary’s Office. Upon admittance, Cyber Ninjas representatives
instructed the observers that the rules had changed, and observers were no longer
permitted to have technology (i.e...computers or phones) on the floor; however, they
could bring a yellow notepad and red pen on the floor. Observers noted many instances
when the security restrictioas were blatantly disregarded by the contractors. For
example, observers were told that no computers were allowed on the floor, yet they
noted several computers on the floor,wincluding at paper examination stations and at the
aggregation stations. Also, observers were told no personnel could have phones on the
floor. However, the contractors were not prohibited from using their cell phones on the
floor.

Inconsistently Applied Policies and Procedures

In the instances where policies and procedures existed, the contractors regularly failed
to comply with them. Observers were told that photography was prohibited. When
observers informed Biehm that a contractor was violating this prohibition, Blehm
approached the representative, who immediately put the phone away. When Blehm left,
the contractor immediately retrieved the phone and again began taking photos.
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Observers asked Blehm about the incident, who said that the employee had been
instructed not to take photos but he took them anyway. Another Cyber Ninjas
representative asked Blehm about the incident, at which point Blehm ran to the
observers to inform them that he instructed the representative who took the photos to
delete them. In a similar incident, Bennett was inside the cage taking photos of the last
regular box of ballots being taken out onto the counting floor to be counted, and
observers noticed that reporters were taking photos of Bennett on the counting floor
using his phone to take pictures.

Chain of Custody Concerns

The term “chain of custody” is not unique to elections. In a court of law, it refers to
evidence and the sequence of gaining custody of that evidence along with its control,
transfer, examination, and final disposition when admitted into court. Proving that an
item has been properly handled through an unbroken chain of custody is a required
component of any credible audit. It assures a court of law that the evidence is authentic
and was never unaccounted for. The chain of custody diiring an audit should provide
the same assurances that ballots are authentic and accounted for as ballots are:

Transported

Reviewed

Moved between stations, and
Stored

Chain of custody logs document z ballot’s journey through the audit process. They
provide evidence to relieve any uncertainty that ballots have been tampered with by
indicating when and who took possession of them each time they are physically
moved.®

Chain of custody issues were observed throughout the process. For example, observers
noted that some boxes containing personally identifiable information were removed from
the Senate Cage, which was supposed to have the most robust security features, into
the cage with all other ballots with comparatively open access. The following day, more
boxes were moved from the Senate Cage. Chain of custody forms were not included on
these boxes. Observers also noted multiple occasions when folders of tally sheets and
corresponding chain of custody sheets were left unattended at quality control stations—
the area and computers designated for quality control processes to take place—as the
data was re-entered into spreadsheets fo the “Phase 1 Retrospective Quality Control.”

8 Morrell, J. (2021, February). Knowing It's Right, Part Four Ballot Accounting Audits Best Practices
Guide. https://democracyfund.org/wp-content/uploads/2021/02/2021_DF_KnowingltsRight Part4.pdf.
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The number of ballots being processed at a station was not tracked at all, making it
impossible to ensure that no ballots had been added or lost during handling.86

Other Security Concerns

Many of the concerns the observers noted stemmed from the fact that the contractors
and participants seemed to have little knowledge of election laws or best practices. For
example, Deputy Senate Liaison John Brakey publicly stated that he was receiving
copies of all the ballot images and expected to post them all publicly. This action would
be a violation of the settlement agreement®” and of Arizona law®.

Lack of and Inappropriate Communication

Cyber Ninjas’ representatives consistently refused to provide information requested by
observers and/or provided inaccurate information in response to questions about the
procedures, processes or planned work schedule. Throughout the process, observers
found that for the most part, their presence was not welcome in the Coliseum. Ongoing
communication issues made it clear that the intent of the contractors is not to provide
clarity regarding their actions, but instead to obfuscate processes and procedures.

Additionally, the Senate’s contractors cultivated arid contributed to an environment in
which the Secretary’s observers were treated unprofessionally. The following are
examples of the observers’ interactions with floor staff and volunteers:

On multiple occasions, the Senate’s contractors, Bennett, or Deputy Senate Liaison
John Brakey asked the observers for assistance. Observers were regularly shocked by
the Senate's contractors’ demonstrated lack of understanding about elections and
Maricopa County’s processes. Furthermore, on multiple occasions, observers were
asked to provide the contractors with copies of their notes and information on the errors
in the process, so.that they could fix them immediately, rather than having to change
procedures after learning about the concerns from the Secretary’s correspondence with
the attorneys.

The contractors, attorneys, and Senate Liaison continuously provided inconsistent
information that regularly failed to comport with the instructions provided to observers or
with the processes and procedures provided to the participants performing the review.

8 Morrell, J. (2021, May 21). / watched the GOP's Arizona election audit. it was worse than you think.
The Washington Post. https://www.washingtonpost.com/outlook/202 1/05/19/gop-arizona-election-audit.

87 Settlement Agreement, supra note 73.
88 AR.S. § 16-1018 .
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While the Senate’s contractors and Bennett frequently told observers and media that
the working participants were mostly volunteers, the observers noted that sign-in
sheets, filled front and back, for paid staff were provided daily. In contrast, when
observers asked if operations would continue on Memorial Day, they were initially
informed that they would, because most workers were paid independent contractors. In
fact, a contractor told an observer they were actively trying to keep volunteers from
knowing that others were being paid to do the same job.

Observers were often mocked, sometimes blatantly; Secretary of State Observers were
called “pinkos” for the pink shirts which contractors required them to wear and which
were specifically assigned to these observers (“pinkos” is a pejorative term from the
1920s for people that were sympathetic to communism).

Pullen told one observer that the shirt- which he was ré‘quired to wear on the floor made
him “look like a transgender."

However, some participants expressed gratitude to the observers. One participant told
an observer: “I've been wanting to tell you | am thankful that you are here.” Another
stated, “thank you for the great work you are doing.”

Additionally, at one point, a Senate contractor advised the Secretary’s observers to get
into the business of consulting for forensic audits because this exercise would create
business for years to come.

89 Photograph: Courtney Pedroza/Getty Images
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Ballot Counting Process

Effective and trustworthy hand tally procedures are typically written prior to the launch of
an audit, and used for training purposes. They remain consistent throughout the
process, and help ensure an accurate count of votes cast for individual candidates.

These procedures require each ballot to be individually reviewed by a team of two or
more officials. This is often a slow, methodical process marked by regular pauses in
counting, often after five or 10 ballots, to verify accuracy. Election officials are trained
and provided with instructions on how to count ballots with unclear marks, and typically
receive a state guidebook with pictograms.®° Standard hand count tally procedures
include clear escalation procedures for any ballot that the team of officials cannot agree
how to count. This procedure ensures that ballots without clear marks receive additional
scrutiny and are accurately counted.

The Senate’s contractors’ tally process failed to include an escalation procedure, and
was more similar to an opinion poll—only soliciting ‘opinions of how the ballots should be
counted—than it was to effective ballot hand couiit procedures used by officials across
the country. The procedures did not require the people counting to agree on how to
count individual ballots. In fact, the procediitres do not even require the counters to
agree on the aggregate totals for ballots'in a batch. If opinions differ on the aggregate
totals (within an error rate that varied by day and/or table), then there was no attempt to
ensure that individual ballots are counted accurately.

The Senate’s contractors refused to provide written procedures prior to the start of the
hand count. When a court subsequently compelled them to produce written procedures,
meta data indicated that these procedures, “Counting F loor Policies,” (the “Policies”)
were written days after the start of the hand count on April 28, 2021. After the
procedures were written, the counting table staff were observed routinely failing to
follow, or saying that they were unaware of, the applicable written procedure(s).

Moreover, the procedures and policies changed multiple times before and after they
were put in writing, despite the lack of a formal procedure change process or notification
requirements. When observers noticed a process change, for example, the change in
the number of ballots per batch from 100 to 50, and asked the Senate’s contractors to
explain the change, they provided various rationale for the change, but did not provide a
copy of the revised procedures or insight into the the process used to identify, consider

%0 Arizona Election Procedures Manual Chapter 11, Section IX
https://azsos.qov/sites/default/files/2019 ELECTIONS PROCEDURES MANUAL APPROVED pdf
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and adopt these changes. Clear procedures that are consistently applied are critical to
obtaining reliable vote tallies.

Hand Tally Process

The ballot-counting process conducted at the Coliseum consists of two main parts: 1) a
hand tally of voter selections for two selected races (President and U.S. Senate); and 2)
the aggregation of votes recorded on the hand tally forms.

The hand tally procedures were not designed to result in an accurate count.

Round tables, outfitted with a large rotating tray on which two ballot display easels were
mounted, were designated as “counting tables.” Each table was staffed with three
counters and one or two table leads. Table leads handled the ballots and prepared them
to be tallied by counters by placing the ballots on the rotating tray and spinning it around
the table.

Each counter was provided with an individual tally sheet for each “batch” of ballots.
Counters were instructed to review marks on the baliot for two races: President and
U.S. Senate. To complete the tally sheet, they were to put a hash mark in the
appropriate column (e.g., Trump, Biden, or Jorgensen, Kelly or McSally). There was
also a single column for overvotes, underveies, and write-in votes in both races—
standard industry practice calls for each i these ballot marks to be tracked separately,
not jointly. Each row of the tally sheet ailowed for the results from five ballots to be
logged, which allowed for the entry of 100 ballots on each tally sheet.

The observers reported many concerns regarding the tally sheets, such as:

e The Senate’s contractors informed observers that all tally forms will be
maintained. If errors occurred, the sheets would be voided, but none would be
destroyed or discarded. However, observers did see tally sheets being torn in
half and discarded.

e Some table managers instructed the counters not to tally the number of ballots
on the tally sheet, saying that the “Ballots” column was optional and filling it in
would slow the process.

e Observers also noted that when conducting a recount, some counters used
scratch paper to write down the tallies for the recount instead of using the tally
sheets. This was a violation of policy and does not fit the concept of treating the
tally sheet as “legal documents.”

e Observers noticed that manila envelopes were placed on many of the counting
stations. Blehm told observers they were added as an underlayer to the tally
sheet because some of the tables had staples or other items that made their
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surface difficult to write on. However, observers documented multiple instances
of scratch paper being used for recounts.

e Observers saw multiple instances of table managers failing to get consensus on
the tallies among the counters. If there were two out of three matches, then the
result of the two was considered to be “good enough.”®"

Hand Tally Error Rate

While the written policies require batches of 100 ballots, in practice, there were a variety
of circumstances that resulted in batches of under 100 ballots. For example, when the
total number of ballots in a box was not divisible by 100, the last batch counted in that
box would typically have fewer than 100 ballots, and when, according to the Senate’s
contractors, table leads were given discretion to decrease batch sizes to 50. Counters
were not permitted to touch or handle the ballots, nor were they permitted to discuss
any questions about the ballots or marks thereon.

After marking tally sheets for the last ballot in the batch, counters were instructed to
sum the hash marks and enter aggregate totals in eacit column. Table leads were
responsible for reviewing the tally sheets completed by each counter. This review was
limited to comparing the aggregated vote totals and did not include a review of whether
the counters agreed on how to count individual ballots. Although the counters reviewed
the same ballots, the procedures did not require the counters to agree on how to count
individual ballots.%2 Moreover, the procedures did not require the counters to agree on
the aggregate vote totals for candidates for each batch.

If, at the end of the batch, the aggregate totals of two of the three counters matched,
and the aggregate totals of the third counter were within two votes of the matching
aggregate totals, then the batch was considered complete and the table moved to the
next batch. f

91 While this is the documented procedure, it is a concern when the table manager is aware that the
number of ballots that an individual counted is different from the number that the other two individuals on
that table counted (e.g., if one counter had the number of total ballots equaling 100, but the third counted
99 or 101 ballots). During the process of re-entering the tallies from Phase 1 into the spreadsheets, there
were multiple instances where this lack of consistency was evident. One observer witnessed, in Yellow
Module 2, one counter state, “I give up, | already have 80,” when the other two and the leader said they
were only on ballot number 79. The counter said, “Oh well, we only need two out of three,” so the table
manager allowed them to continue. At the conclusion of the batch, the counter acknowledged being off by
one still, and said “why bother” fixing it if they match.

92 |n fact, there was no process for comparing how individual ballots were counted by the three table
counters, and the tally sheets were not designed to enable this comparison. Because of this, it would
likely not be possibie to obtain a complete count of ballot interpretation discrepancies between table
counters.
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If the tally sheets did not meet this standard, it was the responsibility of the table lead to
determine which row or rows (of five ballots) resulted in the discrepancy. Written
procedures then called for the table lead to have all three counters review the relevant
ballots again. If the aggregate totals were not within the permissible error rate after 1-3
reviews, the table lead would have the table recount the entire batch.

As there were no standards in place for addressing any discrepancies, recording the
tally often came down to the opinion of the table lead.

The fluctuating batch size was a significant concern because it created an unacceptably
high potential for error, or error rate. The authorization to create an error rate for the
hand count procedures was established in Section 5.2.2 of the Cyber Ninjas’ Statement
of Work.?? This error rate was incorporated into the Counting Floor Policies. However,
the relevant written policies were poorly drafted and resulted in a much greater error
rate than was authorized in the Statement of Work.

Policy No. 8 requires that “the ballot counting teams must be accurate to within
0.03%."* However, the explanatory text describes an-&iror rate (of approximately)
3%—not .03%.°5 Specifically, the procedures call for ballots to be counted in batches of
100, and allow for vote count total discrepancies among counters of up to, but not
including, three votes. In practice, the table counters consistently complied with the
error rate as expressed in a total number ¢iballots (up to, but not including, a
discrepancy of three). However, they failed to consistently use batch sizes of 100 (e.g.,
according to Blehm, Table leads were provided with discretion to determine batch size,
and could use batch sizes of 50.)%% Of course, when the number of ballots in a batch

% Cyber Ninjas, supra note 48. (“5.2.2 Accurate-Counting will be done in groups with three individuals
independently counting each batch of ballots, and an individual supervising the table. All counts will be
marked on a sheet of paper as they are tallled If, at the end of the hand count, the discrepancies
between counting personnel aggregate to a number: that is greater than the margin separating the first
and second place candidates for any audlted office, the ballots with discrepant total from the Contractor’s
counting personnel will be re-reviewed until the aggregate discrepancies within the hand count are less
than the margin separating the first and second place candidates.”)

% Wake TSI. (2021). Counting Floor Policies.
https://www.cyberninjas.com/static/20210429155650/Wake-TS!-Counting-Floor-Policies. pdf.

% 1d. at 6. (“If two of three counters totals agree but the third counter is off 1 or 2 votes in any one race,
the tally sheets are sent to aggregation. If two of three counters’ totals agree but the third counter is off by
3 votes in any one race, the ballots must be recounted.”) But see Election Assistance Commission.
(2005). Voluntary Voting System Guidelines Volume Il, National Certification Testing Guidelines .
https://www.eac.qgov/sites/default/files/eac_assets/1/28/VVSG.1.0 VOL 2.508compliant FINAL.pdf. (*For
each processing function, the system shall achieve a target error rate of no more than one in 10,000,000
ballot positions, with a maximum acceptable error rate in the test process of one in 500,000 ballot
positions.”)

% The process allowed table managers to decide if the table tally 100 ballots on a tally sheet or to stop
after the 50th ballot to subtotal and check for errors. For example, on May 10, 2021, a person ioading the
ballots onto the carousel of Blue Module 4 spun the 51st ballot around and the counters asked her to stop
so that they could subtotal. Her response was “| don't usually subtotal at 50,” but that is what the counters
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size decreases, but the number of ballots used to determine if there is an impermissible
discrepancy remains the same, the effective error rate increases. For example, when
batch sizes of 50 ballots were used, the effective error rate was double the error rate of
when batch sizes of 100 were used.

Moreover, as the hand tally process does not require agreement on how individual
ballots are counted (only the aggregate totals), the estimated maximum number of
potential ballot tally errors does not include potential tally errors on individual ballots.
This means that each hand tally participant is using their own “standard” for how votes
are to be counted, with no clear, consistent, and repeatable instructions in place. This is
in stark contrast to the federally required standard for states to establish regulations on
what counts as a vote and what does not®”. This process failure is fatal to the entire
endeavor and no count resulting from this process should be relied upon for any
purpose, other than as an example of procedures that should not be used.

Ongoing Process Revisions and Changes

Effective and trustworthy hand tally procedures are ideaily written and used for training
prior to the start of an audit. They remain consistent tnroughout the entire process. The
Senate’s contractors’ process failed to comply with both of these standards. First, the
hand tally began before written procedures were shared and were only made available
after litigation. More troubling, implementation of the procedures as written was
inconsistent, and changes were made tt the procedures regularly and in the middle of
ongoing processes. Many of the medifications to the procedures came after the
Secretary of State or observers hi¢ld a press briefing or released notes identifying all of
the errors being observed or identified by staff. The hand tally process changes
impacted the quality and accuracy of the vote totals that were generated by the
contractors through this process. An overview of some of the major changes is provided
below. : o

Initial Hand Tally Procedures

At the launch of the exercise, individual ballots were scanned and digital images were
displayed on a computer screen, which was visible by all three table counters at each
round table. Counters were instructed to first compare the paper ballot on the turntable
to the digital image on the screen to confirm that it was the correct digital image, then to
review the marks as they appeared on the digital image for vote-tallying purposes.

were used to doing, so the comment caused confusion. Other table leads said that they would not stop
and subtotal at 50 ballots; rather, they would just count batches of 50 to make it easier on the counters.
%7 52 USC § 21081(a)(6) (“Each State shall adopt uniform and nondiscriminatory standards that define
what constitutes a vote and what will be counted as a vote for each category of voting system used in the
State.”)
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Observers noted that the hardware and software used were not federally or state-
certified, nor had it undergone testing by an accredited laboratory.

After this process had been in use for approximately one week, the contractors revised
the process (by striking the procedures related to scanning the paper ballots) and told
observers that the process was inefficient:and confusing. A Senate observer later told
Secretary of State observers that the ballot scanning process had been abandoned
because the contractors performed.a software update which resulted in the loss of all of
the ballot images.®®

Revised Hand Tally Procedures

After ballot scanning ceased the hand tally. procedures relied solely upon review of
individual paper ballots usnng a turntable, on which hundreds of ballots were spun past
table counters who struggled to mark; on a tally sheet each voter’s selection for the
presidential and Senate races. Each round table was staffed with three counters and
one or two table leads. Table leads handled the ballots and prepared them to be tallied

% Thomas Hawthorne/The Republic

% Based on the information provided, it seemed that the data was being stored locally within the software
application, and the update wiped out all previous information. While this theory could not be confirmed,
Blehm confirmed that there were some reasons why all ballots that were previously scanned would need
to be rescanned. However, the boxes and batches of ballots that had been tallied using this method
would not be retallied using the new procedures that all other ballots would be tallied under. This was the
first of several instances identified throughout this report where a portion of the population of ballots being
recounted was recounted using different practices. Tranches of ballots were counted differently from all
other ballots because multiple changes to process were implemented and not replicated on the ballots
that had been previously counted.
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by counters, which included placing the ballots on the turntable and spinning it. Each
counter typically had only a few seconds, or less, to record what they saw. %
Occasionally, a counter would look up, realize that they had missed a ballot, and then
grab the wheel to stop it.1' Speed does not necessarily pose a problem if the audit has
a process for catching and correcting mistakes. This exercise, however, lacks that hand
tally process.

Due to the previously mentioned accepted error rate, the batch was considered
complete if two of the three counters’ tallies matched, and the third was off by no more
than two ballots. According to the Policies, the table counters were to recount the batch
only if there were vote tally discrepancies when comparing their tally sheets of three or
more votes. While some table leads complied with this policy and instructed the table
counters to recount when there were too many errors, other table managers just
instructed the counters to “fix” their “math mistakes” (requiring individual table counters
to double- and triple-check their math).192

Voter Intent

The staff performing the counting were not provided with a copy of the Arizona state
laws or procedures'® that govern voter intent rules. Each member of the counting crew
were told to look at the ballot and determine for whom they believed the voter intended

190 Morrell, supra note 85.

101 Id.

102 Id.

193 Matt York/AP

104 Arizona Procedures Manual Chapter 11, Section IX
https://azsos.qgov/sites/default/files/2019_ELECTIONS PROCEDURES MANUAL APPROVED pdf
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to vote. Process and procedures state that counters are not allowed to speak with the
table managers or other staff when they are unsure of the situation; they must
determine what they perceive the voter’s intent to be without any instructions,
conversations, or procedures.

Throughout the counting process, the majority of issues raised by the counters had to
do with how to interpret marginal marks (e.g., when an oval is not completely filled-in),
overvotes, write-ins, and undervotes. Also, because the Senate’s contractors consider
overvotes, undervotes, and write-ins as equivalent (i.e., these are combined on the tally
sheet), there is no accuracy around this process and no ability to resolve discrepancies.

Duplicated Ballots

Many states, including Arizona,'%® have election officials “duplicate” certain ballots that
cannot be read by a voting machine. For example, they may he torn, damaged, or
stained, military and overseas ballots submitted electronicaily, provisional ballots in
which the voter voted out of precinct, braille ballots, etc.’* In these instances, ballots
are generally duplicated by bipartisan teams'%” that varify that the duplicate ballot
matches the respective candidates and contests froin the original ballot the voter used.
Then, the original ballot and its duplicate ballot are marked with a unique and
corresponding serial number, an indicia mark; so the two ballots can be joined. The
original ballots are then saved and the d:jslicate ballots are scanned and counted.
Ordinarily, in an audit that requires a manual review of ballots, if the duplicated ballot is
selected for the audit, the original will also be retrieved to ensure that voter markings
were transferred correctly. In a récount, only the duplicated ballot will be rescanned or
recounted. There are no known situations where any election official would count both
the original ballot and the duplicated ballot. The only purpose for consulting the original
ballot is to ensure that the voter markings were accurately transferred. %8

The Senate’s contractors determined.a process for tallying these balilots, after observers
noticed damaged ballots spinning on a rotating tray, and inquired about it. The process,
reportedly, was to tally the originals, but the tallies would not be included in aggregation.
Soon after, observers were informed that the process had been modified. The new
procedure was to count, tally, and aggregate the results of the original ballots, which

05 ARS § 16-621(A)

106 Id.

07 Arizona Election Procedures Manual, Chapter 10 Section |l (“Each Ballot Duplication Board shall be
comprised of at least two members who are registered voters not of the same political party”).

108 /9. (“Place all original ballots in an envelope or container labeled ‘ballots that have been duplicated'.. It
is never permitted to enhance or alter a voter's original ballot markings to render the ballot readable.
Instead, the ballot should be duplicated.”)
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Maricopa County does not use for tabulation, instead of the duplicates, which Maricopa
County does use for tabulation.

Observers also heard participants being instructed not to aggregate duplicate ballots
and to handle other provisional ballots as regular ballots. Later, observers were told that
tallies from the provisional ballots would be entered into a separate spreadsheet. It was
unclear if Cyber Ninjas intended to include any of these in the aggregation process. The
lack of clarity from the start about how to handle provisional ballots was quite
concerning, especially as the policy appeared to change frequently.

Alarmingly, observers heard Senate Liaison Ken Bennett say that he “doesn’t know why
provisionals would be duplicated. | have never seen a provisional [ballot] that needs to
be duplicated.” As Bennett was the former chief election official in Arizona and the
person providing election expertise consulting on the process, this remark was cause
for concern among observers. There are as many potential reasons for a valid
provisional ballot to be duplicated as there are for regular baiiots to be duplicated.

An additional process related to the original and duplicaied ballots was implemented in
June. Observers noticed two teams of data entry paiticipants at a paper examination
station with military and overseas ballots and darnaged ballots. The observers noted
that the ballots were not being photographed, as had been done previously. Instead, the
information was being entered into a spreadsheet. The Senate’s contractors explained
that this new process entailed documenting the indicia number, the vote for President,
and the perceived rationale for why itie ballot needed to be duplicated. Also, duplicated
ballots would be entered along withi the indicia number and the vote for president, and
compared to the information eritered from the original ballot. Although some of the
tallying was done on cameia, observers noted that the data-entry process was not,
creating an opportunity to alter the data.

Ballot Box Storage

There was no consistency in how the-Senate’s contractors labeled and stored the boxes
of ballots. In the “Completed Cage,” some boxes were labeled as “Counted, Complete”
while other boxes were labeled as “Counted, Examined, Complete.” Blehm said that
“Complete” meant that the quality control process had been finished. This was obviously
inaccurate because quality control had not yet begun. When the observers called this to
his attention, he responded with, “keep coming back and you'll see it start.”

The matter of which cage a box of ballots was stored in was also inconsistent. Blehm
had described to the observers that a box of ballots will not go into the “Completed
Cage" until all counting and paper examination had been completed and that no other
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examinations were needed. Later, the “Hand Audit Batch 19 of 52" box had been moved
from the “Completed Cage" to the “In Process Cage.” When an observer asked Bennett
about this, he stated that once a box was in the “Completed Cage,” it should not be
removed. He did not have an explanation for this.

Aggregation

Aggregation is the process of compiling the individual tallies into the final results. The
process should be clear, with established procedures that ensure checks and balances,
and quality control processes. Data entry is a very tedious task that is ripe for errors.

There were no publicly-available procedures for the aggregation process. The
observers consistently requested information about how the ihree separate tally sheets
for every single batch would come together into a single set of results, but this was
never provided. When the observers were authorized{o bring a monocular so that they
could see the data entry being conducted at the aggregation stations, participants
routinely obfuscated the view, preventing meaningful observation of the data-entry and
problem-resolution procedures. The Senate’s contractors refused to provide observers
with access to or detailed information about the aggregation process, databases, or
spreadsheets (including macros).

Observers witnessed the Senate’s contractors rushing to develop instructions,
spreadsheets, and Access database(s), while changing multiple portions of the process.
Operational consistency is critical for aggregated data to be considered reliable. The
Senate’s contractors failed to provide consistent processes or ensure that their entire
team was aware of process changes occurring.

Aggregation Data Entry

Standard best practice for tallying data for election audits requires two-person bipartisan
teams to enter the data. This provides an opportunity to detect errors in data entry.
Aggregation was the most opaque portion of the exercise conducted at the Coliseum.

The most consistent aspect of the counting process was that all three tally sheets for
each batch were entered into spreadsheets. Data entry was performed by multiple
participants. The tally sheets were brought from the counting tables to the aggregation
station by a runner, who would “check in” the tally sheets. During the check-in process,
tally sheets were reviewed and placed into color-coded boxes. Participants doing data
entry would retrieve the spreadsheets from these boxes and enter the information into a
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spreadsheet. When the data entry was complete, the tally sheets were stored in boxes.
However, this process was modified multiple times, creating complexity, confusion, and
duplication of efforts.

Observers also realized that each of the data entry personnel were required to write on
the tally sheets using a red pen, presumably to identify themselves as the reviewer. This
was an immediate concern, since red pens were also used by the counting tables to
designate an error or change. For instance, if a counting member made a tally mistake,
they would cross it out and correct the error in red ink. Since each data entry personnel
member is required to write on the tally sheets, a person could strike through the tally at
the aggregation station and update the totals. This would be indistinguishable from the
marks of the counter, creating another opportunity to manipulate the totals without
detection.

Beginning on May 12, 2021, a group of staff began scanning tally control sheets and
tally sheets onto a thumb drive. Prior to this, the tally sheets were only kept in a hard
copy format. The explanation for this new process was twofold: 1) to make it easier to
search for a specific tally sheet in case it needed to he reviewed, and 2) as an integrity
check (i.e., so that the sheet could not be manipulated later, as previously described).
The lack of clarity in the chain of custody for the'ially sheets being scanned and the use
of red pens were both major flaws.in this process.

These flaws would make any manipulation of the tally sheets prior to scanning virtually
undetectable and could produce maripulated evidence electronically. The observers
also noticed that after scanning was completed, it had to be replicated after the pause in
operations that occurred on May 14. Furthermore, once the new aggregation system
was developed, the tally sheets had to be rescanned for a third time so that the tally
sheet could be linked to the data that had been entered into the spreadsheet.

Process Used -

During Phase 1, Blehm and Bennett told observers multiple times that a CPA firm would
conduct the data aggregation. Observers were also told that aggregation had not
started and that there were no procedures for aggregation because it was being
outsourced. This is not a standard practice. However, when observers attempted to
confirm this information, subcontractors from Wake TSI and from StratTech indicated
that it was inaccurate.

Further, Kern explained that there were two databases and that each had the same
data that ran through separate software. This allowed the Senate’s contractors to
compare the data in the two databases to compare the outcomes. Observers were
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informed that “dozens of pages” of policies and procedures were written on the
aggregation process and that procedures had to be modified to match StratTech’s
system configuration. Observers requested a demonstration of the software. Instead,
observers received a description of a process that did not match.

Observers were then told that there was only one software program and one database.
The day before operations were paused, observers overheard someone asking if the
aggregation software would even be used.

When Phase 2 began, after the hiatus, the observers noted no movement on the quality
control or the aggregation processes. They did, however, notice that a new person was
leading the aggregation process. And in early June, two more people began working on
the master aggregation computer daily.

Additionally, in early June, observers noticed a crowd gathering around the master
aggregation computer over what seemed to be a massive tailying error. Observers
overheard one of the people in the crowd say that “it [would] take the rest of the audit” to
correct the errors. After noticing that the observers were documenting the situation, the
group moved to an area on the floor where observers were prohibited.

Quality Control

During Phase 1, observers were told that *if [the quality control] hasn't started yet, it will
start soon.” The observer indicated that the process had not yet started, and the
following week, the observer was informed that the quality control process would begin
during Phase 2. ‘

In late May, observers noticed that a new spreadsheet had been developed for data
entry staff. Observers saw that one member of the staff was having significant issues
with the new spread'sheet.ﬁHe was attempting to drag the data from the matching cells,
instead of re-entering the information. However, instead of dragging (i.e, copying) the
information, he would move the information to the next cell. This was creating a red
“#REF” error in the row in cells beside the data which he moved.

This was the first time observers saw this error. Observers asked about it and learned
that Cyber Ninjas employees had applied an electronic quality check on the data, and
believed that was sufficient.

This red #REF cell indicated that further review was needed. Observers also noted that
the checks were looking for items such as, “do the total number of votes add up to the
total number of ballots?”
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This process did not check for transposed numbers, a common occurrence during a
hand tally, if the tallies from the three counters matched, or if they were counting the
same ballot. This was a drastically insufficient quality control check.

During the second week of June, observers saw a new set of printed instructions
entitled “Phase 1 Retrospective Quality Control.” This was more than three weeks after
the initiation of Phase 2, and more than a month after the observers had been told that
the quality control stations and computers were set up. The observers were not allowed
to obtain a copy of the “Phase 1 Retrospective Quality Control” procedures because the
document was a draft, yet it was on each of the quality control stations and the data
entry personnel were using it to rekey the data. Even though the document was titled
“Quality Control”, the observers witnessed data entry personnel rekeying all of the tally
sheets into the spreadsheet that was introduced on May 24.

There were no additional checks. Observers indicated that it seemed to be referred to
as Quality Control because the participants were using the cevised spreadsheet that
included the feature that flagged mismatched numbers. Observers witnessed data entry
staff putting all of the data from the Red Modules intottie new spreadsheet. Observers
were not able to ascertain what happened to the original spreadsheets. They were told
that any errors that occurred at a counting station would be “corrected” in the
spreadsheet.

In mid-June, observers noted a new pracess being referred to as "quality control." This
process has three phases: QCC, QCT, and QCTR. Observers believed that these
initials stood for Quality Control Ceunt, Quality Control Tally, and Quality Control Tally
Retrospective. Observers additionally noted that:

e The QCC or Quality Control Count process appeared to be an attempt to
count the number of ballots in a given batch and in an entire box, and to
compare it to the number of ballots that Maricopa County recorded on the
batch sheet.

e The QCT, or Quality Control Tally, process required participants to complete
the counting process again. This was done by spinning the ballots on the
turntable again to get a new tally of the entire box of ballots.

e The Quality Control Tally Retrospective process was added on June 19,
2021. Observers were unable to ascertain what the process entailed.

Overall, there was no information available about how tally differences would be
reconciled, recorded, or which of the tallies would be considered correct. This provides
another opportunity for the results of the tally to be altered. Observers noted that quality
control processes lacked integrity and further renders the results unreliable.
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Physical Examination

There may be instances in which a physical audit of the equipment will be reviewed in
an election. As described earlier, Maricopa County brought in two independent firms to
conduct forensic examinations of the equipment used in the election in order to check
for any hardware or software on the machines that should not have been there. The
forensic audits that were conducted found that the machines had not been tampered
with. Nevertheless, the Senate Review called for examination of the machines, and also
called for a physical examination of the ballots themselves. The paper examination
process, also known as “paper forensic examination,” is an exercise that originated from
debunked conspiracy theories about counterfeit ballots being introduced into the
election.

Paper Examination

It quickly became evident that the Senate’s contractors did not have the necessary
expertise in ballot production, ballot printing, or in the processes for handling ballots that
would have rendered their findings credible. Observers noted that while processes
changed regularly, coinciding with the prevalence ¢t new conspiracy theories or
conjectures, these two steps remained constant:

Step 1: Take two photos of the entire: ballot; the first photo is of the back of the
ballot and the second photo is cf the front of the ballot. This was done using a
Canon 5k camera connected t6 a PC running the EOS software.

Step 2: Take a third pheto using a microscope camera of particular areas of the
ballot. These cameras were connected to the same computer, which was running
an unnamed software.

A separate proces“'s, dismantled b'efo,r“e*a judge ordered the contractors to allow
Secretary of State observers into the Coliseum, included putting ballots into a dark box
and inspecting them under UV light, presumably for the purpose of. This process was
developed in response to a ICIOnspir'acy theory that counterfeit ballots from China would
contain bamboo fibers.%°

Observers were provided a software demonstration and the items being captured. The
following items were what was described:

99 | evine, S. (2021, May 6). Arizona Republicans hunt for bamboo-laced China ballots in 2020 ‘audit’
effort. The Guardian. hitps://www.theguardian.com/us-news/2021/may/06/arizona-republicans-bamboo-
ballots-audit-2020.
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The areas on the ballot which the microscope cameras captured included:

Calibration mark in upper right (circle with +)
Timing mark at the top right (black square)
Bottom left area of blank paper—to see ‘fibers’ and ‘security feature’ of the
paper

e Vote selection for president (filled-in oval)—except when an overvote or
undervote was present. For an overvote, they choose a selection, since
the intent was to determine whether the oval was filled with “ink or toner”

According to the procedures manual posted at each table, paper examiners were to
look for the following ballot features:

2

The paper examination manager described that there was a software update with a new
user interface on May 8, 2021, siating that “a lot has changed.” The user interface then

had the following buttons:

The paper examination manager told observers that this feature was added to the
software so that the paper examination could automatically send the files to the correct
folder on the server. He added that this was implemented because of human error and
confusion stemming from the use of an “error folder” and manually moving the photos.
After observers inquired further, he added that sending the images to the server was
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also a new process. One copy of every photo went to the server and a second to an SD
card. This was also a new process.

When each new box was started, a new SD card was inserted into the paper
examination computer to capture all of the photos. Observers were told that this was
done so that Maricopa County officials could receive a copy of all the photos taken. The
SD card would be stored in the box with the ballots in a manila envelope, contradicting
the previous claims to return the boxes of ballots back to the county “exactly as they
were received.” Observers noted that the county should not accept the SD cards, and
should refrain from introducing them into the election infrastructure.

From a cybersecurity perspective, unknown devices from questionable sources pose a
significant threat to the network. From a practical standpoint, this action puts undue
burden on the county, because it requires county officials to open every box and
remove the electronics in order to ensure that the ballot boxes are returned in their
original condition.

Initially, the paper examination manager told observers that they were capturing the
data locally on a USB thumb drive, but were changing to SD cards because they were
less expensive and did not require a USB-A port, leaving one open for additional uses.
The observer acknowledged that each computer had a multi-USB hub and free USB
ports, and inquired about what other uses would be needed for the USB port. The
response was that there was no planned use; it just provided flexibility.

Observers noted that USBs were not previously seen in the paper examination
computers. During the week of Jjune 6, 2021, observers witnessed Cyber Ninjas
employees copying photo images from the server onto SD cards for boxes that had
been completed early in the process, and which had not previously contained an SD
card. This contradicts the statement that the USB would:be provided for the boxes that
used it and that SD cards would only-be provided moving forward.

These changes confused many of the paper examiners; observers noted that a person
at paper examination table 9 stated that he was confused because the process changed
from one day to the next. The paper examination manager replied, “that happens
sometimes,” to which the paper examiner said, “every day, every day!”

Another paper examination manager, while describing the new software and process to
paper examination table 12 personnel, stated that “[it] doesn’t mean it will be this way
tomorrow, but it's what we are doing today.” On multiple occasions, paper examination
personnel complained about the microscopes falling out of place. The observers had
heard the terms “fidgety” and “loose” to describe this ongoing issue.
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Machine Examination

Observers were provided limited insight into the machine examination process. During
their first day on site, observers asked Blehm for access to the machine examination.
However, the following morning, the contractor returned a majority of the equipment to
Maricopa County, stating that they had made a copy of the election management
system server and central counting devices, so they no longer needed the hardware.

Observers further noted that the Senate’s contractors were unable to analyze the
precinct level tabulators, because they could not determine how to access the data they
wanted to review. Except when stored in the trailer during the hiatus, these devices
remained on the pallet, untouched until moved again. As the contractors loaded the
voting equipment onto a trailer in preparation for the move from the Coliseum to another
storage facility, observers saw four physical hard drives. The contractors informed
observers that the images of the data that had been extracted from the voting
equipment was on those hard drives.

Shortly thereafter, Bennett confirmed that copies of veting system data had been sent to
a lab in Montana. He did not specify what security rreasures were in place, or what the
lab in Montana would do with the data, or how leng the copies would be in Montana.

Observers asked Bennett about the reports which stated that Ben Cotton, founder of
CyFIR, a subcontractor, had driven the fiies to Montana. Bennett confirmed that Cotton
did take the files, but he did not know when. The observers reminded Bennett that the
observers had witnessed the hard drives being stored, locked, and sealed in the trailer.
In order for Cotton to physically access the data and drive it to Montana, one of three
things had to happen:

1. Cotton received the hard drives from:the trailer on May 23, 2021, after the
equipment had been shipped back to the Cgliseum from storage.

2. There was another copy of the data that was not locked and sealed in the trailer.

3. Someone accessed the trailer in the storage location, unlocked, and unsealed
the trailer to obtain the hard drives.

Bennett told observers that he did not know how Cotton had obtained the data, but he
made a statement that Cotton was present on May 18, 2021, during a closed question
and answer session with Senators Fann and Peterson. The physical examination of the
machines remains unclear, as are the Senate’s contractors plans for the paper ballot
images..

On June 28, 2021, the Senate’s contractors and Cotton told observers that they would
be moving the remaining voting machine equipment from the cage in which it was
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currently located into a cage on the counting floor. This was to alleviate the need for
extra security. During the move, at approximately 3:40 p.m., observers witnessed
Bennett, Cotton, and other staff removing voting equipment from the aluminum rack and
stacking the equipment on the table. While being moved, the rack had to be lifted over
an approximately 2-inch ramp. They were not able to lift the rack over the ramp. The
rack’s feet hit the ramp with such force that Rack 7 collapsed and broke into pieces.
Voting system scanners fell on top of each other.

During the cleanup, the red, plastic, tamper-evident seals on multiple machines broke
and fell onto the floor. The Senate’s contractors, Bennet, Cotton, and Pullen were quick
to blame Maricopa County and the manufacturer of the rack. Cotton also told observers
that no equipment had been harmed in the process, without having fully examined or
tested it. Observers also saw Cotton using his cell phone in the cage on the floor to take
photos of one piece of equipment, which the observers later noted had either a broken
or severely scratched screen. Later, the observers noticed multiple pieces of equipment
with damage.
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Conclusion

All credible audits are characterized by controls, access, and transparency that allow for
the processes and procedures to be replicated, if necessary. These standards are all
the more important in a post-election audit, where the outcome affects our democracy.
As this report has described, the review conducted by the Senate’s contractors has
consistently lacked all three of these factors. Procedures have been modified and
changed throughout, observer and media access has been inconsistent and limited, and
the process has been opaque. This exercise has been a partisan political review of the
2020 General Election for President and U.S. Senator in Maricopa County. It was
unnecessary and has undermined public confidence in accurate and secure elections
that were conducted in 2020. '

Maricopa County conducted both statutorily required, as well as voluntary pre- and post-
election tests and audits. In an attempt to assure the public, the county also had not
one, but two independent, accredited Voting Systems Test Labs conduct an audit of the
ballots and equipment involved in the 2020 General Election. The election results also
withstood legal scrutiny, when, in multiple lawsuits challenging the results of the
election, judge after judge found that there was no credible evidence of wrong-doing or
widespread fraud during the 2020 Genera! £lection.

Senators Fann and Peterson insisted-on conducting this review despite the long-lasting
damage their actions are having or these democratic institutions. Similar attempts to
undermine the election results are spreading to other states and communities purely
because some elected leaders refuse to accept the results of the election and tell their
constituents the truth -- that the 2020 election cycle was secure.

It is clear that any “outcomes” or “conclusions” that are reported from the Senate’s
review, by the Cyber Ninjas or any of their subcontractors or partners, are unreliable. As
such, it is imperative that leaders across the ‘state and country proclaim that the 2020
General Election was fair and accurate. The voters in Maricopa County turned out,
despite ongoing challenges, and made their voices heard. The right to vote is a
preeminent feature of American democracy and must be honored.

45
Appx.0126



Appx.0127



Appx.0128



Appx.0129



Appx.0130



Appx.0131



Appx.0132



Appx.0133



Appx.0134



Appx.0135



Appx.0136



Appx.0137



Appx.0138



Appx.0139



Appx.0140



Appx.0141



Appx.0142



Appx.0143



Appx.0144



Appx.0145



Appx.0146



Appx.0147



Appx.0148



Appx.0149



Appx.0150



Appx.0151



Appx.0152



Appx.0153



Appx.0154



Appx.0155



Appx.0156



Appx.0157



Appx.0158



Appx.0159



Appx.0160



Appx.0161



Appx.0162



Appx.0163



Appx.0164



Appx.0165



Appx.0166



Appx.0167



Appx.0168



Appx.0169



Appx.0170



Appx.0171



Appx.0172



Appx.0173



Appx.0174



Appx.0175



Appx.0176



Appx.0177



Appx.0178



Appx.0179



Appx.0180



Appx.0181



Appx.0182



Appx.0183



Appx.0184



Appx.0185



Appx.0186



Appx.0187



Appx.0188



Appx.0189



Appx.0190



Appx.0191



Appx.0192



Appx.0193



Appx.0194



Appx.0195



Appx.0196



Appx.0197



Appx.0198



Appx.0199



Appx.0200



Appx.0201



Appx.0202



Appx.0203



Appx.0204



Appx.0205



Appx.0206



Appx.0207



ARIZONA SUPERIOR COURT, PIMA COUNTY
FOR THE COUNTY OF COCHISE

SRy T

HON. CASEY F MCGINLEY CASE NO. CV202200518‘
' DATE: November 01, 2022

ARIZONA ALLIANCE OF RETIRED AMERICANS,
INC., ET AL.
Plaintiffs

VS.

TOM CROSBY, ET AL,
Defendants

ORDER

IN CHAMBERS

By Order of the Cochise County Superior Court, this Division has been assigned the instant matter.

Plaintiff having filed an Application for Order to Show Cause, as well as an Application for a Writ of
Mandamus,

IT IS ORDERED setting an in person evidentiary hearing on said applications on Friday, November
4, 2022 at 9:00am in Cochise County Superior Court, Courtroom 4.

IT IS FURTHER ORDERED that Plaintiti shall serve all Defendants with a copy of their Verified
Special Action Complaint Certificate of Compulsory Arbitration, Application for Order to Show Cause, Petition
for Writ of Mandamus, or in the Alternative Motion for Preliminary Injunction, and this Order no later than
Wednesday, November 2, 2022 at 10:002m.

IT IS FURTHER ORDERED that Defendants shall file their answer or any other responsive
pleading no later than Thursday, November 3, at 12:00PM.

s G S 9t

HOI?!( CASEY F MCGHJLEY

cc: Brian M Mclntyre, Esq.
Jillian L Andrews, Esq.
Shawneen Serrano - Cochise County Superior Court Admin., 100 Quality Hill Rd, Bisbee, AZ 85603
Cochise County Board of Supervisors - 100 Quality Hill Rd, Bisbee, AZ 85603
Cochise County Recorder - 100 Quality Hill Rd, Bisbee, AZ 85603
Cochise County Elections Director - 100 Quality Hill Rd, Bisbee, AZ 85603

L. Kimes
Judicial Administrative Assistant
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Filed on 11/8/2022 9:16:23 AM

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
In and for the County of Cochise

JUDGE: HONORABLE CASEY McGINLEY AMY J. HUNLEY, Clerk of the Superior Court
DIVISION: VII by: JENNIFER ANDERSON (11/8/2022), Deputy Clerk

COURT REPORTER: LIBERTY DIGITAL

INTERPRETER: -------- HEARING DATE: 11/04/2022

ARIZONA ALLIANCE FOR RETIRED CASE NO: S0200CVv202200518

AMERICANS, INC., and STEPHANI

STEPHENSON, Plaintiff, MINUTE ENTRY: EVIDENTIARY HEARING
VS HEARING START TIME: 9:00 AM

HEARING END TIME: 4:45 PM
TOM CROSBY, ANN ENGLISH, and PEGGY
JUDD, COCHISE COUNTY BOARD OF
SUPERVISORS; DAVID STEVENS, COCHISE
COUNTY RECORDER; LISA MARRA, COCHISE
COUNTY ELECTIONS DIRECTOR,

Defendant.

Plaintiffs, Stephani Stephenson, present in person and Dora Vasquez on behalf of Arizona Alliance for Retired
Americans, Inc., via Zoom and by: Jillian L. Andrews, Esquire, Jane Ahern, Esquire, and Lalitha Madduri, Esquire,
Pro Hac Vice

Defendants, Tom Crosby and Peggy Judd, present in perseit and by Bryan Blehm, Esquire; David Stevens, present in
person and by Alexander Kolodin, Esquire and Roger Strassburg, Esquire; Lisa Marra, present in person and by
Christina Estes-Werther, Esquire and Aaron D. Arnsgn, Esquire

Prior to proceedings, Defendant Marra &xhibit A and Defendants’ Crosby, English, Judd Exhibits A and
B were marked for identification purgioses.

B R R R R e e e R e S R R R R S e

This matter came before the Court this date for an Evidentiary Hearing on Plaintiffs’ Petition for Writ of
Mandamus, or in the alternative, Motion for Preliminary Injunction.

The Court addressed the parties and stated the issues have been well briefed in this case and does not
believe opening statements are necessary. The Court wished to proceed with testimony and closing
argument.

As a preliminary matter, the Court addressed the Motion for Consideration of Amicus Curiae Brief filed
on behalf of Katie Hobbs. The Court has not read the brief presented and will allow the parties to provide
argument as to the matter. The Court was informed the Plaintiffs do not object and Defendant, Ms. Marra
does not object. Upon inquiry of the Court, the Defendant, Board of Supervisors and Defendant, Mr.
Stevens took no position as to the matter. Based on the positions of the parties, IT IS ORDERED Ms.
Hobbs shall be permitted to file the Amicus Curiae Brief but the Court FINDS it is inappropriate to allow
Ms. Hobbs to provide argument as to the brief.
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Filed on 11/8/2022 9:16:23 AM

Date: 11/4/2022 Case Number: S0200CV202200518
Hearing: Evidentiary Hearing

Ms. Andrews called as a witness, STEPHANI STEPHENSON, who being duly sworn, was direct
examined, cross examined by Mr. Blehm, cross examined by Mr. Kolodin, re-direct examined, and
excused from the stand.

Prior to the witness testimony of Dora Vasquez, Mr. Kolodin and Mr. Blehm presented objection to the
witness for non-disclosure, the Court overruled the objection.

Ms. Andrews called as a withess, DORA VASQUEZ via Zoom, who being duly sworn, was direct
examined, cross examined by Mr. Blehm, re-direct examined, inquired of by the Court, follow up
questioned by Ms. Andrews, follow up questioned by Mr. Blehm, follow up questioned by Mr. Kolodin
and excused from the stand.

Plaintiffs had no further evidence to present or witnesses to call.

Mr. Strassburg called as a withess, DAVID STEVENS, who being duly-sworn, was direct examined, cross
examined by Ms. Estes-Werther and cross examined by Ms. Madduri.

At 12:02 p.m., the Court called the lunch recess.

*hkhkhkkhkkhkhkkhkhkkhhkkhhihhbAdrhhhhhihihihiik
At 1:18 p.m., the Court went back on the record withi ail parties previously mentioned present.
Witness, DAVID STEVENS, remaining undei-oath, re-took the witness stand, continued under cross
examination by Ms. Madduri, cross examinea by Mr. Blehm, re-direct examined by Mr. Kolodin, inquired
of by the Court, follow up questioned by<Mr. Kolodin and excused from the stand, subject to re-call.
At 2:12 p.m., the Court called a recess.

*hkkhkkhkkhkhkkhhkkhhkkihkihihhihhhhhhihihihiikx
At 2:19 p.m., the Court went back on the record with all parties previously mentioned present.
Ms. Estes-Werther called as a witness, LISA MARRA, who being duly sworn, was direct examined, cross
examined by Ms. Madurri, and cross examined by Mr. Blehm. During this witness testimony, Ms. Estes-
Werther moved for the admission of the Defendant Marra Exhibit A, over objection of Mr. Kolodin and
Mr. Blehm, Defendant Marra Exhibit A was admitted into evidence.
At 3:26 p.m., the Court called a recess.

*hkkhkkkkkikkkikkkikkkhkkkhkkkhkkkhkkhkkhhkkhkhkkhhkkihkkiikk

At 3:36 p.m., the Court went back on the record with all parties previously mentioned present.

As a preliminary matter, the Court addressed a request by the media for pictures of this proceeding and for
the reasons stated on the record, IT IS ORDERED the request is DENIED at this time.
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Filed on 11/8/2022 9:16:23 AM

Date: 11/4/2022 Case Number: S0200CV202200518
Hearing: Evidentiary Hearing

Witness, LISA MARRA, remaining under oath, re-took the witness stand, was cross examined by Mr.
Kolodin, re-direct examined by Ms. Estes-Werther, inquired of by the Court, follow up questioned by Mr.
Blehm and excused from the witness stand.

The Court accepted a proffer of testimony from Mr. Kolodin regarding testimony from Mr. Stevens.

The Court inquired of Mr. Stevens.

The Court addressed the parties as to the prior preparation made for this hearing by the Court.

Ms. Madduri presented closing argument.

Mr. Blehm presented closing argument.

Mr. Kolodin presented closing argument.

Ms. Estes-Werther presented closing argument.

The Court addressed the matter.

IT IS ORDERED this matter shall be taken UNDER ADY{SEMENT at this time. A written ruling will
be made by the Court in this case.

Proceedings concluded.

xc: e-mailed () by: JLA date: 11/8/2022;

Lucas Kimes, Honorable Casey McGinley Judicial Assistant (€) Ikimes@sc.pima.gov
Jillian Andrews, Esquire (e) jillian@ha-firm.com

Lalitha Madduri, Esquire, Pro Hac Vice (e) Imadduri@elias.law

Bryan Blehm, Esquire (e) bryan@thevalleylawgroup.com

Christina Estes-Werther, Esquire (e) christina@piercecoleman.com

Alexander Kolodin, Esquire (e) phxadmin@davillierlawgroup.com

Coppersmith Brockelman, PLC (e) agaona@cblawyers.com

Shawneen Serrano (e)

Rebecca Porter (e)

Please do not visit the courthouse if you are experiencing a communicable illness. Contact your attorney or the Court to
reschedule your court appearance or to request a telephonic appearance.
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ARIZONA SUPERIOR COURT, PIMA COUNTY 22Ky -3 PH L4107 *‘40 L
FOR THE COUNTY OF COCHISE -
HON. CASEY F MCGINLEY NO. evsz 03518
DATE: November 07 2022

ARIZONA ALLIANCE FOR RETIRED AMERICANS,
INC., ET AL.

Plaintiffs
VS.
TOM CROSBY, ET AL.

Defendants

RULING )

IN CHAMBERS

Pending before the Court is Plaintiffs’ Petition for Writ of Mandamus, or in the
Alternative, Motion for Preliminary Injunection, filed October 31, 2022. The Court held an all-day
evidentiary hearing on November 4, 2022, and took the matter under advisement. The Court has
considered the briefs supplied by counsel, including an amicus puriae brief submitted by the
Arizona Secretary of State. It has also considered the testimony of the witnesses, the arguments
of the parties, and the relevant law. Finding that the Plaintiffs are entitled to the relief they

seek, the Court issues the writ and preliminary injunction as outlined below.

FACTS AND HISTORY OF THE CASE
On November 8, 2022, registered voters across the country will participate in the General
Election. However, in Arizona, the General Election began on October 12, 2022, when county
Recorders sent out early ballots to those who had requested them and made voting centers

available for registered voters to vote early in person.

L. Kimes
Judicial Administrative Assistant
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RULING
. Page 2 Date: November 07, 2022 Case No.: 20223364

A registered Arizona voter generally can cast their ballot in one of three ways. First, they
can vote in person on Election Day at their assigned precinct or voting center (hereafter referred
to as precinct ballots). Second, they may request an early ballot to fill out and return to election
officials either by United States Mail or by utilizing a ballot drop box. Finally, during the early
voting period, a registered voter can obtain an early ballot at specific locations, fill it out on site,
and cast their vote as an early ballot.

Arizona uses certified electronic machines to count and report the results of its elections.
To ensure that the electronic vote tally is accurate, statutes and the Election Procedures Manual
promulgated by the Arizona Secretary of State require that elections officials audit a small
percentage of ballots by hand. This process involves hand counting the results of a limited
number of races and comparing that hand count to the electronically calculated results. If the
hand count produces results within a designated margin of the electronic results, the audit ends,
and the electronic tally becomes official. If the audit produces results which are greater than that
margin, the process is repeated and expanded to ensure the accuracy of the election results is
properly established.

On October 24, 2022, by a 2-1 vote.the Cochise County Board of Supervisors, asserting
that it was “widely known that many vsters lacked confidence in the voting system” and finding
that “[a] 100% County wide audit of the 2022 General Election [would] enhance voter
confidence,” adopted a resoluticit requiring the County Recorder or other officer in charge of
elections “to perform a hand count audit of all County precincts for the 2022 General Election... ”

Plaintiff Arizona Alliance for Retired Americans, Inc., is a 504(c)(4) nonprofit organization
which represents retired people from every county in Arizona on a variety of issues. Their
membership includes 1,200 to 1,300 residents of Cochise County. They also provide support and
education to retired individuals on topics pertaining to voting and elections. Plaintiff Stephani
Stephenson is a Cochise County resident who cast an early ballot for the 2022 election. Her
ballot has been accepted, validated, and is ready for tabulation. On October 31, 2022, Plaintiffs
collectively filed a special action with the Cochise County Superior Court seeking a declaratory

judgment and injunctive relief to prevent the full hand count audit. Additionally, they filed a
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Petition seeking either a writ of mandamus or a preliminary injunction to prevent the proposed
full hand count audit of the election.

Defendant David Stevens (Defendant Stevens) is the duly elected County Recorder for
Cochise County. His office is responsible for, among other statutory requirements, registering
voters, providing early ballots, and ensuring that early ballots are properly provided to the
County Elections Director for tabulation. He has never supervised an audit or hand count of an
election. Defendant Lisa Marra (Defendant Marra) is the appointed Elections Director for
Cochise County. She has served as the officer in charge of elections for various primary and
general elections in Cochise County, most recently this year's primary election and the 2020
general election. She has already started the process of tabulating early ballots and sequestering
ballots for the statutorily required audit. Defendants Tom Crosby, Ann English, and Peggy Judd
(Defendant Board of Supervisors) are the duly elected members of the Cochise County Board of
Supervisors, which voted to adopt the full hand count audit procedure challenged by Plaintiffs.
Defendant Marra agrees that Plaintiffs are entitied to the relief they seek. The remaining
Defendants contend that Plaintiffs lack standirig to assert their claims or that Defendant Board
of Supervisors’ action was lawful. Defendauts Stevens and the Board of Supervisors allege that

Plaintiffs lack standing to raise the challenges pursued here.

; LEGAL STANDARDS

A party séeking a preliminary injunction must show (1) a strong likelihood of success on
the merits, (2) the possibility of irreparable harm if the relief is not granted, (3) the balance of
hardships favors the party seeking injunctive relief, and (4) public policy favors granting the
injunctive relief. Fann v. State, 251 Ariz. 425, 432, 493 P.3d 246, 253 (2021), citing Smith v. Ariz.
Citizens Clean Elections Comm'n, 212 Ariz. 407, 410 § 10, 132 P.3d 1187, 1190 (2006). This is a
sliding scale, not a strict balancing of factors. Id. “The greater and less reparable the harm, the
less the showing of a strong likelihood of success on the merits need be. Conversely, if the
likelihood of success on the merits is weak, the showing of irreparable harm must be

stronger.” Id.
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“A writ of mandamus may be issued by the supreme or superior court to any person...on
the verified complaint of the party beneficially interested, to compel, when there is not a plain,
adequate and speedy remedy at law, performance of an act which the law specially imposes as a
duty resulting from an office....” A.R.S. § 12-2021. A plaintiff who establishes that a public
official has acted unlawfully and exceeded their constitutional and statutory authority need not
satisfy the standard for injunctive relief. Arizona Public Integrity Alliance v. Fontes, 250 Ariz. at
64, 475 P.3d at 307, citing Burton v. Celentano, 134 Ariz. 594, 596, 658 P.2d 247, 249 (App. 1982)
(“[W]hen the acts sought to be enjoined have been declared unlawful or clearly are against the
public interest, plaintiff need show neither irreparable injury nor a balance of hardship in his

favor.”

ANALYSIS
1. Standing

The law usually requires a specific injury before a plaintiff has standing to a claim. See
Sears v. Hull, 192 Ariz. 65, 69, 961 P.2d 1013, 1017 (1998) (“To gain standing ... a plaintiff must
allege a distinct and palpable injury.” ) However, a more relaxed standard for standing exists in
mandamus actions such as this one:/ The statute governing writs of mandamus allows a “party
beneficially interested” in an action to compel a public official to perform an act imposed by
law. See A.R.S. 12-2021; See aiso Stagecoach Trails MHC, L.L.C. v. City of Benson, 231 Ariz. 366,
370, 295 P.3d 943, 947 (2013) (“An action is in the nature of mandamus if it seeks to compel a
public official to perform a non-discretionary duty imposed by law.”).

The phrase “party beneficially interested” is “applied liberally to promote the ends of
justice.” Barry v. Phx. Union High School, 67 Ariz. 384, 387, 197 P.2d 533 (1948). “Thus, the
‘mandamus statute [§ 12-2021] reflects the Legislature's desire to broadly afford standing to
members of the public to bring lawsuits to compel officials to perform their public
duties.” Arizona Pub. Integrity All. v. Fontes, 250 Ariz. 58, 62, 475 P.3d 303, 307 (2020), citing
Ariz. Dep't of Water Resources v. McClennen, 238 Ariz. 371, 377, 360 P.3d 1023, 1029 (2015).
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Plaintiffs are a registered voter in Cochise County who submitted an early ballot prior to
the Board of Supervisors’ Action, and an organization which represents other registered voters in
Cochise County who are affected by said action. They seek to compel Defendants Marra and
Stevens to perform her non-discretionary duty to conduct hand count and audit procedures which
comply with A.R.S. §16-602 and the Elections Procedures Manual. In seeking to compel these
public officials to perform their public duties, Plaintiffs have shown a sufficient beneficial

interest to establish standing.

2. Legality of the Board’s Action

The question before the Court is whether A.R.S. §16-602(B) or (F), as supplemented by the
EPM, permit an election official to conduct a hand count or manual audit starting with and
consisting solely of 100% of the ballots cast in an election, rather than by using the increments of
ballots established by statute. The Court finds that they do not.

Laws pertaining to the tabulation of votes cast'in an election are generally found in A.R.S.
§16-602, et. Seq., However, the Arizona Legislature has also delegated to the Secretary of State
certain rule-making authority regarding elections. Among others, this authority includes the
ability to “prescribe rules to achieve’and maintain the maximum degree of correctness,
impartiality, uniformity and efficiency on the procedures for early voting and voting....” A.R.S.
§16-452(A). Any rules promulgated by the Secretary of State are to be “prescribed in an official
instructions and procedures manual” an updated version of which is to be issued before the last
day of every odd-numbered year. A.R.S. §16-452(B). Before it can be issued, however, the manual
(commonly referred to as an Elections Procedure Manual, or “EPM,”) must be approved by both
the Governor and Attorney General. “Once adopted, the EPM has the force of law; any violation
of an EPM rule is punishable as a class two misdemeanor.” Arizona Public Integrity Alliance v.
Fontes, 250 Ariz. 58, 62, 475 P.3d 303, 307 (2020); see also A.R.S.§16-452(C). However, “an EPM
regulation that contradicts statutory requirements does not have the force of the law.” Leibsohn
v. Hobbs, 76 Ariz. Cases Digest 16, 517 P.3d 45, (2022), citing Leach v. Hobbs, 250 Ariz. 572, 576,
483 P.3d 194, 198 (2021).
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When interpreting a statute, a Court should find and give effect to legislative intent. Ariz.
Chapter of the Associated Gen. Contractors of Am. v. City of Phoenix, 247 Ariz. 45, 47, 445 P.3d
2,4 (2019) “The best indicator of that intent is the statute’s plain language ... and when that
language is unambiguous, we apply it without resorting to secondary statutory interpretation
principles.” SolarCity Corp. v. Ariz. Dep’t of Revenue, 243 Ariz. 477, 480, 413 P.3d 678, 681
(2018). If a statute has only one reasonable meaning when considered in context, the Court
applies that meaning without further analysis. Leibsohn v. Hobbs, 517 P.3d 45, 48 (Ariz. 2022),
citing Leach v. Reagan, 245 Ariz. 430, 438, 430 P.3d 1241, 1249 (2018); see also Glazer v. State,
244 Ariz. 612, 614, 423 P.3d 993, 995 (2018). If the statute has more than one reasonable
meaning, the Court should then apply secondary interpretive principles, including considering
the statute's subject matter and purpose, to identify legislative intent. “A cardinal principle of
statutory interpretation is to give meaning, if possible, to‘every word and provision so that no
word or provision is rendered superfluous.” Nicaise v. Sundaram, 245 Ariz. 566, 568, 9 11, 432
P.3d 925, 927 (2019).

“The law-making powers of the county ... are entirely derivative. The Board of Supervisors
can exercise only those powers specifically ceded to it by the legislature.” Hart v. Bayless
Investment & Trading Co., 86 Ariz. 374, 384, 346 P.2d 1101, 1105 (1959). A county board of
supervisors has only those powers “expressly conferred by statute, or [as] necessarily implied
therefrom.” State ex rel. Pickrell ¢ Downey, 102 Ariz. 360, 363, 430 P.2d 122, 125 (1967). County
supervisors “may exercise no  powers except those specifically granted by statute and in the
manner fixed by statute.” Mohave County v. Mohave-Kingman Estates, Inc., 120 Ariz. 417, 420,
586 P.2d 978, 981 (1978) (citation omitted). Actions taken by a board of supervisors by methods
unrecognized by statute are “without jurisdiction and wholly void.” Id.

State law requires election officials to conduct hand counts of electronically tabulated
ballots to ensure the accuracy the results received. Such hand counts are governed by A.R.S. §16-
602, as well as an Elections Procedures Manual. See A.R.S. §16-602(B). (“The hand count shall be
conducted as prescribed by this section and in accordance with hand count procedures
established by the secretary of state in the official instructions and procedures manual adopted

pursuant to § 16-452....”). Precinct ballots are subjected to a hand count outlined in A.R.S. §16-
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602(B), whereas early ballots are grouped separately and subjected to a manual audit pursuant
to A.R.S. §16-602(F). A simplified overview of those processes is important to describe here.

In conducting a hand count of precinct ballots, election officials randomly select 2% of the
county’s precincts, or two precincts total, whichever is greater, to begin the count. A.R.S. §16-
602(B)(1). Officials then randomly select contested races meeting certain criteria in order to
compare the hand counts against the electronically tabulated counts for those races on those
ballots. A.R.S. §16-602(B)(2). If the hand count for any race is within an expected margin of the
electronic tabulation for that same race, the electronic tabulation becomes the official count for
that race in that jurisdiction. A.R.S. §16-602(C). If the difference is equal to or greater than the
designated margin, a second hand count of the same ballots is required. Id. If that second count
again meets or exceeds the designated margin, the number of ballots subjected to the hand count
is doubled, with the additional precincts again chosen at random, and the process is repeated. Id.
After this expanded hand count, if any race 1s still not within the designated margin, the hand
count is once again expanded to consist of the entire jurisdiction of the county. A.R.S. §16-602(D).

The audit of early ballots proceeds differently. First, officials randomly select and
sequester one or more batches of ballots that have already been tabulated. A.R.S. §16-602(F).
Then, officials randomly select from thoge sequestered ballots “a number equal to one percent of
the total number of early ballots cast, or five thousand ballots whichever is less” upon which to
conduct the audit. Id. Officials ¢ount votes for the same races that were reviewed in the hand
count of precinct ballots, and compare the votes counted in the audit to the unofficial electronic
tally for the same ballots. Id. If the manual audit for any race is within the designated margin,
then the electronic tabulation becomes the official count for that race. If the manual audit is
greater than or equal to the designated margin, an additional 1% or 5,000 ballots, whichever is
less, are added to the audit. Id. The process 1s repeated until the audit results in a ballot count
within the designated margin. Id. “If at any point in the manual audit of early ballots the
difference between any manual count of early ballots is less than the designated margin when
compared to the electronic tabulation of those ballots, the electronic tabulation shall be included

in the canvass and no further manual audit of the early ballots shall be conducted.” Id.
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As permitted by the Legislature, the Secretary of State drafted an Elections Procedures
Manual in 2019 which was approved by both the Governor and the Attorney General. A 2021
Manual was drafted, but never received approval. Accordingly, the 2019 EPM applies to the 2022
Genera] Election. As far as the parameters of a hand count of precinct or vote center ballots is
concerﬂed, the 2019 EPM generally tracks A.R.S. §16-602(B). However, as it pertains to the
manual audit of early ballots, the EPM adds additional direction. The EPM states that the officer
in charge of the elections must “conduct a hand count of 1% of the total number of early ballots
cast, or 5,000 ballots, whichever is less. Counties may elect to audit a higher number of ballots at
their discretion.” EPM §IIIB, page 216 (citation omitted, emphasis added). The Board of
Superviéors and Recorder Stevens rely on this last sentence to support their contention that a
full hand count of all ballots cast is lawful. In support of their position, these Defendants
provided the Court an informal opinion rendered by a<Deputy Solicitor General from the
Attorney General's Office, which opined that the sentence at issue permitted a full hand count
audit of vall ballots cast in an election.

The precinct ballot hand count statute commands that “[a]t least two percent of the
precincts in that county, or two precincts, whichever is greater, shall be selected at random from
a pool cons1st1ng of every precinct in the'county...” (for the purpose of a hand count.) A.R.S. §16-
602(B)(1‘) A plain reading of this latiguage permits elections officials to lawfully choose to hand
count a hlgher number of ballots simply by selecting a higher percentage of the precincts in that
county.

However, in addition to the number requirement, there is a requirement that the ballots
be randomly selected for a hand count. By common definition, a selection of precincts is not
random if all precincts are chosen. In this regard, any directive to begin a hand count under
AR.S. §16-602(B) by counting votes cast exceeds the authority granted by statute.

Additionally, the statute establishes a mechanism under which small portions of precinct
ballots are hand counted and compared to the electronic tabulation, expanding that hand count if
necessary, and culminating in a jurisdiction wide hand count if required. See A.R.S. §16-602(C)
through (D). This entire process would be rendered superfluous if the Court were to construe

A.R.S. §16-602(B) to permit officials to initially select 100% of the precinct ballots as its starting
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point.1 The Court cannot interpret any statute in any manner which renders a portion of that
statute;superﬂuous. See Nicaise, supra. Because the statute does not permit elections officials to
begin tllle precinct hand count by 'counting all ballots cast, the Board's requirement that elections
officials do so here is unlawful.

The early ballot manual audit statute utilizes a different procedure to determine what
ballots will be audited. The law first requires the sequestration of batches of early ballots, and
then requires the random selection from those sequestered batches “a number equal to one
percent:of the total number of early ballots or five thousand ballots, whichever is less.” A.R.S.
§16-602(F) (emphasis added). Thus, instead of establishing a minimum number of ballots which
can be ijnitially reviewed (as is the case with §16-602(B)) §16-604(F)’s plain language establishes
that the maximum number of early ballots which can be initiaily audited in an election is 5,000.2
Because the Board's directive would require the initial ‘@audit of approximately 30,000 early
ballots, it is not permitted by the plain language of §16-802(F).

The 2019 EPM declaration that “[c]ounties may elect to audit a higher number of ballots
at their discretion” is not found anywhere in A.R.S. §16-602, and has no basis or authority in any
other st;altute. It is unclear why this provision was included in the EPM. Inasmuch as EPM
permits la county to begin a hand count audit of early ballots by auditing 100% ballots cast, it
runs afoul of A.R.S. §16-602(F) and its requirement that the initial hand count audit not exceed a
review df 5,000 ballots. Becausé¢ “an EPM regulation that contradicts statutory requirements
does not have the force of the law,” Leibsohn, supra, clause at issue cannot be relied upon to
conduct a full hand count audit as proposed by the Board of Supervisors.

The language of the Board’s Action of October 24, 2022, read in conjunction with the

descriptifon provided, demonstrates that the proposed hand count cannot be lawfully conducted

! County R}ecorder Stevens testified at the Evidentiary Hearing that performing a full hand count of all precinet
votes and all early votes would necessarily mean that certain processes required by statutes or the EPM would no
longer be needed. The fact that the Board’s directive necessarily eliminates established statutory procedures casts
further doubt on its lawfulness.

2For purpo:ses of illustration, consider two hypothetical counties. In County A, 40,000 early ballots are cast. One
percent of 40,000 is 400, and because 400 is less than 5,000, County A can only initially audit 400 ballots under §16-
602(F). In County B, 800,000 early ballots are cast. One percent of 800,000 is 8,000. Since that number exceeds

5,000, only' 5,000 early ballots could be initially selected for audit under the statute.
|
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as written. The Action directs the Recorder or other officer in charge of elections to perform a
hand count audit of all votes cast “[pJursuant to ARS 16-602 B....” The Action thus requires the
Recorder (or other officer) to audit all ballots in the manner prescribed for precinct ballots
despite the statutory requirement that early ballots be audited by a separate procedure outlined
in A.R.S. §16-602(F). The Board’s Action therefore requires election officials to audit ballots in a
manner not permitted by law. Even if the Board’s Action is interpreted to require all ballots to be
counted pursuant to their proper statute, the requirement that the officer in charge of the

election conduct a full hand count of all ballots cast is otherwise unlawful.

CONCLUSION

Because Plaintiffs have established that the Board of Supervisors has acted unlawfully by
ordering a full hand count, they need not satisfy the standard for injunctive relief here. Arizona
Public Integrity Alliance v. Fontes, supra. Regardless, Plaintiffs have nonetheless satisfied the
standard for injunctive relief in this case. Because the Board of Supervisors had no authority to
order a full hand count audit of the electronic tabulation of votes cast in the general election,
Plaintiffs are very likely to succeed on the ‘raerits of their special action. Additionally, because
the proposed audit does not comply with clearly stated Arizona law, public policy and the public
interest are served by enjoining the unlawful action. Plaintiffs have additionally established they
are beneficially interested in compelling the Recorder or Elections Director to perform their non-
discretional legal duty of conducting an audit of votes only as permitted by statute, thus
establishing their claim for mandamus under A.R.S § 12-2021.

Defendants urge the Court to consider that permitting a full hand count audit would help
ameliorate fears that the electronic count was incorrect, and that it ensures that every vote is
counted and counted correctly. However, there is no evidence before this Court that electronic
tabulation is inaccurate in the first instance, or more importantly, that the audit system
established by law is insufficient to detect any Inaccuracy it may possess.

The Court understands and recognizes that many citizens believe that a full hand count is
the only appropriate methodology to accurately count the people’s vote. However, the question of

what methodology of vote counting is most appropriate, or most supported by the public, is not
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the question that is currently before this Court. The decision as to how to conduct and tabulate
elections is appropriately in the domain of the State Legislature, supplemented by the delegated
rule making authority of the Secretary of State. The Legislature has spoken clearly, and elected
officials are required to follow its direction. As the Arizona Supreme Court has succinctly stated:

Election laws play an important role in protecting the integrity of the

electoral process. Thus, public officials should, by their words and

actions, seek to preserve and protect those laws. But when public

officials, in the middle of an election, change the law based on their

own perceptions of what they think it should be, they undermine

public confidence in our democratic system and destroy the integrity of

the electoral process.
Arizona Pub. Integrity All. v. Fontes, 250 Ariz. at 61, 475 P.3d 306 (emphasis in original). In
order to ensure public confidence in our democratic system and uphold the integrity of the duly
enacted electoral process, this Court must grant Plaintiffs’ requests for preliminary injunction
and writ of mandamus.

Based on the foregoing,

IT IS ORDERED that the Petition for Writ of Mandamus or in the Alternative Motion for
Preliminary Injunction is GRANTED.

IT IS FURTHER ORDERED directing the Cochise County Recorder, Cochise County
Director of Elections, or any other officer in charge elections for Cochise County shall conduct
any hand count of precinct ballots or hand count audit of early ballots strictly in accordance with
A.R.S. 16-602, as described in this Ruling. Such audit or hand count shall not constitute a review
of all ballots cast unless such methodology is required based on the results of the ongoing hand
count or audit.

IT IS FURTHER ORDERED enjoining the Cochise County Board of Supervisors’ Action

requiring a full hand count audit of all votes cast in Cochise County in the 2022 General

Election. ()
>N

HON. ME\Y F MCGINLEY

Distribution on next page only
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[ Commencenent of Motions Hearing on Novenber 4,
2022]

* * *

THE COURT: Good norning, everyone. W are now
on the record. Let's be on the record in the matter of
Arizona Alliance For Retired Anericans, Inc. and Stephan
St ephenson versus Tom Crosby, Ann English, Peggy Judd, and
Davi d Stevens, and Lisa Marra.

WIl the parties please announce their
appear ances.

M5. MADDURI : Good norning, Your Honor.

Lalitha Madduri for the plaintiffs.

M5. ANDREWS: Gogd norning, Your Honor.

Jillian Andrews and G na Hearn of Herrera Arellano for the
plaintiffs.

MR. KCGLODIN:  Good norning, Your Honor.

Al exander Kol odin and Roger Strassburg on behal f of
def endant Recorder David Stevens.

MR. BLEHM  Good norning, Your Honor. Bryan
Bl ehm on behal f of the board defendants, Tom Crosby, Ann
English, and Peggy Judd.

M5. ESTES- WERTHER:  Good norni ng, Your Honor.
On behal f of defendant Lisa Marra, Christina Estes-Wrther
and cocounsel Aaron Arnson.

THE COURT: | amjust making sure that we get
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everybody. Ckay. Good norning, everyone. W are set to
have a hearing today on the plaintiffs' various notions.
There is an Order to Show Cause and there is also the
petition for a wit of mandanus and the alternative notion
for prelimnary injunction.

Are we prepared to proceed today?

[Mul tiple speakers affirm]

THE COURT: Al right. It is not a trick
question. Al right. | thought what we could do is we
could first kind of tal k about what our scheduling and how
we are going to proceed today and make sure that we are
all on the sane page.

My understanding-is that plaintiff does have at
| east one witness; is that correct?

M5. MADDURI: That's right, Your Honor. W
have one joining 4s by Zoom and one in the courtroom
t oday.

THE COURT: Ckay. So you are going to call two
W t nesses?

M5. MADDURI: That's right. And we would
al so -- we have al so subpoenaed def endant County Recorder
St evens.

THE COURT: Mm hnm

M5. MADDURI: We woul d expect to take testinony

fromhim

Appx.0229
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THE COURT: Al right. Are any of the
def endants calling witnesses on today's date?

MR. BLEHM None here, Your Honor, on behal f of
t he board.

THE COURT: Thank you, M. Bl ehm

MR. KOLODIN. One, Judge. M. Stevens, the
Recor der.

THE COURT: Very well.

M5. MADDURI :  Your Honor, yes. The elections
director, Lisa Marra.

THE COURT: Ckay. Sounds good.

So what the Court intends to do, unless there

Is a strong objection to the contrary is this, |I think the
| ssues are pretty well hriefed. | think what we are here
to decide is pretty covious. | don't think that we need

to have opening statenents, per se. Wat | would intend
to dois we will go ahead and start with testinony, hear
fromall of the witnesses, and then we will do cl osing
argunents.

| think the only issue that is before the Court
t hat has not been addressed and | want to nmake a record on
Is that the secretary of state has filed a notion asking
for the Court to consider an amcus brief. And | inforned
counsel yesterday, to the best of ny ability, that what |

intend to do is let you all nake any position that you
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have on it. | know sonme -- | know the plaintiffs do not
object. | know that the defendant directions -- el ections
di rector does not object. | know the Board of Supervisors
are unable to take a position, last | heard, M. Blehn?

MR. BLEHM Yes, Your Honor. That is correct.
Us neeting would violate the open neeting | aws, so we
can't do that. And so it is already on Twitter and so we
have no objection, Your Honor.

THE COURT: Very well. And does the Defendant
St evens have any objection to the Court considering the
brief?

MR. BLEHM  Your Honor, Defendant Stevens takes
no position as to the Court - considering the brief.

THE COURT: So what | will tell you I have done
is | have only read the notion. | didn't think it
appropriate to read the amcus brief. Unless and until |
heard fromyou all what your official positions were.

So | amusing the Court's authority to grant
the request to file the amcus brief, but in consideration
of the fact that we have parties who are pl eadi ng and who
are presenting witnesses, the Court's belief is and the
Court's finding is that it would be inappropriate to all ow
the Secretary of State to argue the am cus brief.

And the reason for that is the Court believes

that if the Secretary of State wi shed to be a part of

Appx.0231
BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 8

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANSV. CROSBY, ET AL.

t hese proceedi ngs, she certainly had the right to either

I ntervene or otherw se seek party status. And | don't
think it is appropriate to allow an am cus party to argue
the nmerits to the brief.

So | amgoing to read the brief and I am goi ng
to consider it a part of these proceedi ngs, but | am not
going to permt the secretary or her representative to
argue any further nerits to the brief or question
W tnesses or anything like that.

Are there any other prelimmnary matters that we
need to address before we get to the hearing?

Heari ng none, the plaintiff may call its first
W tness. Wo do you wish ta call?

M5. ANDREWS: < Your Honor, plaintiffs call
St ephani St ephenson.

THE COURT: GCkay. |If you will stand and be
sworn by the clerk, and then take the stand.

THE WTNESS: [Indiscernible.]

THE COURT: You may.

Did you steal her seat?

FEMALE SPEAKER: |'m sorry. Yes.

THE COURT: It's not quite literally the stand,.

FEMALE SPEAKER: Conming there first.

THE CLERK: Your first nane is S-T-E-P-HA-N-17?

THE W TNESS: Yes.

Appx.0232
BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 9
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANSV. CROSBY, ET AL.

THE CLERK: St ephenson?
THE COURT: Al counsel has perm ssion to use

the [indiscernible] as they see fit.

STEPHANI STEPHENSOQON,
havi ng been called as a wtness and being first duly

sworn, testified as foll ows:

THE WTNESS: | do.

THE CLERK: |I'mgoing to get you a chair.

DI RECT EXAM-NATI ON
BY M5. ANDREWS:

Q Good norni ng, oM. Stephenson, thank you for
bei ng here today. | ‘hopefully am not bl ocking too many
peopl es' view fremthe stand here. Can you pl ease state
and spell your name for the record?

A My nane is Stephani Stephenson;
ST-EEP-HA-NI, ST-EEP-HE-NS-ON

Q Thank you.

THE COURT: | can hear her. It sounds like it
s fine.

THE CLERK: Because you are not in front of a

M5. ANDREWS:  Oh.

Appx.0233
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BY MS. ANDREWE:

Q

Ms. Stephenson, can you start today by telling

us where you live?

A

> O > O

Q
to vote in
A
and a half
Q
person?
A
Q
el ection?
A
Q
A
Q
A

I live in Saint David, Cochise County, Arizona.
And how | ong have you lived in Cochise County?
Twel ve and a half years.

Are you registered to vote in Cochise County?
Yes, nmm' am

Do you know how | ong you have been registered
this county?

Yes. | registered in June 2010. So that is 12
years, al nost.

And do you typicaily vote by early ballot or in

| typically vote by early ballot.

Did ycu vote in this election, the 2022 general

Yes.

Did you vote by early ballot in this selection?
Yes.

How di d you drop off that early ballot?

| dropped off ny ballot at the County buil di ng

drop-off box in Benson, Arizona.

Q

And do you know what has happened to your

ball ot after that?

Appx.0234
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A On checking the website, it indicates that ny
bal | ot has been accept ed.

Q Thank you. And | just want to ask some quick
guestions about your qualifications as a voter.

Are you at |east 18 years ol d?

A Yes.

Q Are you a United States citizen?

A Yes, nmm' am

Q And you are indeed a resident of Arizona?

A Yes.

Q And of Cochi se County?

A Yes.

Q Have you ever beeit convicted of a felony?

A No.

Q Have you ever been adjudi cated, incapacitated
by a court?

A No.

Q Ckay. Thank you.

So obviously you know why we are here today, to
tal k about the potential hand-count audit of early
bal |l ots. Have you been followng this matter?

A Yes.
Q Did you participate in any of the public
meetings that the board of supervisors held where they

di scuss this?

Appx.0235
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A | participated in a public coment section on
the nmeeting held on Cctober 24th.

Q Great. And do you renenber generally what you
said during public comment? It doesn't need to be
verbatim

A | opposed the proposal at the tine.

Q And why did you oppose the proposal ?

A When | first heard the proposal, ny first
reaction was, this seens to be a very big, major change in
the way we count ballots, which is happening at the very
| ast m nute. You know, one mnutecto mdnight, |arge
change. And to ne, that seened like it would be
di sruptive to the process of counting ballots. And it
seened to ne that it did not offer inproved accuracy, that
it would serve to delay the count or at |east the report
of the final couni.

| know that election officials work nost of the
year to work out a snooth, transparent process. And this
was so |ate and so disruptive and not well thought out, in
nmy opi ni on.

As a voter, | felt like | had the right to cast
ny ballot to have it counted with accuracy, to be audited.
| know that the current election officials do a very good
job of that. | also felt that behind every ballot, | know

we tal k about 50, 000 ball ots, boxes of ballots, but behind
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every single ballot is a real person, a real person who
cast that vote. And | felt that nmy ballot, if subjected
to this new proposal, would al nost be held hostage to what
| thought was a political nove that would in no way
| nprove the count. A political nove.
| felt that it would be subject to a nove that

Is possibly full of human error. It would be handl ed many
nore tinmes. And also the fact is, | cast ny ballot before
this process was legally -- was legal. | -- ny ballot was
accepted before this was an acknow edged legal. So |
think it is an illegal process that ny ballot would be
subj ected to.

Q I want to circle-back to a couple of the
speci fic concerns you taiked about. One thing you
mentioned is accuracy. Can you explain to nme a little bit
nore of what your<concerns are around accuracy if this
hand- count audit were to nove forward?

A Well, | think when you are tal king about
especially large nunbers of ballots, | think human error
I s kind of acknowl edged. W have all -- | have certainly
made human errors. | think that is pretty well comon
sense. And | have seen nothing that says that it is nore
accurate than less. So | am concerned about that we have
a very established chain of custody of ballots. | am

worried about the interruptions in that, especially
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postelection. And all of the things that concern human --
extra human handling of the ballots, whether it's an
I nnocent human error or, you know, otherw se.

Q So is it fair to say then you have concerns
about your own vote being counted accurately in the
hand- count audit?

A | do. Especially since ny vote would have
al ready been counted under the | egal process we have in
pl ace today. And when | cast ny ballot, you know, the
certain expectation of howit is done;, which | knew about,
and now suddenly to have everythi ng change, to expose it
t o anot her whol e process, yes, ' do have concerns.

Q And do you have concerns if the hand-count were
to go forward, do you have concerns that you woul d feel
any doubts about the wesults of that hand-count audit?

A. Si nce 4 have never seen a clear proposal about
exactly what is going to -- you know, | have never even
seen a clear proposal yet of what wll happen. So, yes, |
have doubts of how long it woul d take.

Q That's -- | wanted to circle back on sonething
you said earlier and just now about delay. Can you tel
me alittle bit nore? Wat are your specific concerns
about any del ays that would be caused here by this audit?

A. When | cast a ballot, and | cast an early

bal | ot because | know that those ballots wll be counted

Appx.0238
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efficiently and in a tinely manner, and reported as soon

as possible. | want ny ballot to be there too when

el ections are counted and decided. | want to be part of
that. Wether | wn or lose, | want nmy ballot to be

t here.

There is a certain anobunt of tine between
el ection day and when the results are finalized. It is
not a very long tine, | nmean, maybe a nonth. A hand-count
will delay it. | don't know what the anount of tinme wll
be, but | don't think anyone does. It could be a very
long tinme in which ny ballot will be held not countable.

Q And do you feel you would be harned if the
results of the election were to be del ayed such that
w nners aren't finalized?

A Yes. Anddihis | think cones -- when | said
di sruptive, | think this is disruptive in the nornal
process of an election. And to delay results is -- can be
i ncredi bly disruptive. Yes.

Q Ms. Stephenson, is it fair to say that if this
hand- count audit nove forward, you wll have less faith in
the integrity of Cochise County's el ections?

A | would say so, yes. Because, you know, every
county -- the state -- under the Secretary of State's
office, all of the counties work together with the state

to cone up with a fairly standard process. So that | know
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that no matter what county |I live, ny vote wll be counted
in a certain way that | have -- | have trust in. And |

t hat know peopl e have worked years to cone up with the
process that | can trust.

So suddenly, if my county is going down this
other road, | -- at this point, no, | do not trust that.

Q Thank you, Ms. Stephenson.

M5. ANDREWS: No further questions, Your Honor.

THE COURT: Thank you.

Counsel, | don't know if you all had a
prearranged agreenent as to who wouid you would go in what
order. If you don't, I'"'mjust going to kind of go around
t he room

MR. BLEHM V& don't have a prearranged
agreenent that | am aware of, Your Honor.

THE CCURT: Al right. Let's go ahead and
start with you then, M. Bl ehm

MR. BLEHM Al right. Very good.

CROSS- EXAM NATI ON
BY MR BLEHM
Q Good norning. How are you today?
A. Good.
Are you having a good day?
THE CLERK: Sir, you need the m crophone.

Appx.0240
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MR BLEHM | amsorry.
THE CLERK: You are not going to be on the

record if -- thank you.
BY MR BLEHM

Q Good norning. How are you today?

A Good.

Q My nane is Bryan Blehm | am counsel for the
Board of Supervisors defendants. And you have sone
questions, a lot of themconcern a chain of custody of the
ballots; is that correct? | believe you said a chain of
cust ody?

A Yes, sir.

Q kay. Do you know what the chain of custody is
for your ballot when you vote by mail?

A When | vote by mail, it is miiled to the --
well, | actually wvoted by Dropbox. So the Dropbox is
coll ected by county personnel who accept the ballot, count
the ballot, retain possession of the ballot, audit the
ball ot, until such a time when that ballot is turned -- is
either put in storage or turned over to the Secretary of
State. | amnot an expert on that. | am you know,
obviously | amjust a voter.

Q Al right. And the reason | ask that question
Is you al so said you were very concerned --

A. Yes.

Appx.0241
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Q -- about a full hand-count audit increasing
t he nunber of people that handle your ballot; is that

correct?

A | woul d say increasing the overall handling of
the ballot, the nunber of tinmes the ballot is handl ed.

Q Ckay.

A And possibly -- well, we will leave with that.

Q Al right. And so you don't vote in person;
correct?

A Correct.

Q Ckay. And that is because you believe the
system presently doesn't allow too many people to handl e
the ballots and there is a sufficient chain of custody?

A No. | don't ~vote -- | don't vote in person
because | actually enrnioy the ability to vote in the
privacy of ny hone.

Q kay. And so getting back to the chain of
custody and the nunber of people that handl e your
bal l ots --

MR BLEHM And if | may ask a question real
qui ck, Your Honor.

THE COURT: You may.

MR. BLEHM How nmuch tine do we have?

THE COURT: W have as nuch tine as we need.

have cl eared the entire day.
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MR. BLEHM Ch, fantastic. Ckay.
BY MR BLEHM

Q Do you know what the chain of custody is
bet ween your ball ot and the machi ne counting that ball ot
If you go to the polls and you vote in person?

A. I'"'msorry. Can you repeat that?

Q Do you know what the chain of custody is
bet ween you and your ball ot being counted by that machine
If you go to the polls and you vote in person?

A | did work as a poll observer in the 2020
election, in nmy precinct. And | observed in person that
the ballots were kind of tallied up by a machine, and that
county personnel canme and cailected those ballots. And |
was there to observe that, sir.

Q kay. So ihe process was: The individua

voter -- now, let’s say this voter is you.
A. Yes, sir.
Q You go to the polls, you get a ballot; correct?

You take that ballot to the voting booth, the privacy
boot h where you vote that ballot; is that not correct?
A Yes.
Q And then you wal k that ballot over to the
voting machi ne; correct?
And then you stick that ballots into the voting

machi ne; is that correct?
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A M hmm
Q And then that voting machi ne when you put your

ball ot in tabul ates your ballot. Yes?

A | don't know the precise nature of all of that,

Q But the nachines you put your ballot in counts
t he ballot?
M5. ANDREWS: (bj ection, Your Honor.
THE WTNESS: | don't know the term nol ogy,

M5. ANDREWS: Foundati on.
BY MR BLEHM
Q kay. So now it-is a matter of term nol ogy.
M5. ANDREWS: «noj ection, Your Honor.
THE COURT:< Sustained as to the formof the
guesti on.
BY MR BLEHM
Q Bet ween you and that machine, what is the chain
of custody of that ballot?
A Well, there are a nunmber of --
Q My question is between you and that nachine,
what is the chain of custody of your ballot?
A. You put your ballot in the machine.
Q You, the individual voter is the person that is

responsible for that ballot and its chain of custody;
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correct?

M5. ANDREWS: (bj ection, Your Honor. Asked and
answer ed.

THE COURT: Overrul ed.

You can answer that.

THE W TNESS: Yes.
BY MR BLEHM

Q If you elect to get your vote by mail --
A Yes.
Q -- how many processes does - that ballot go

t hrough? How nmany hands does that cball ot touch before it
gets to your door?

M5. ANDREWS: (Objection, Your Honor.
Foundat i on.

THE COURT:“ " Overrul ed.

THE WINESS: Well, | vote by -- | put ny
ballot in a Dropbox, sir, and it is picked up by county
per sonnel .

BY MR BLEHM

Q How do you get that ballot?

A | get that ballot by mil.

Q kay.

A And if | vote by mail, | return it to the post
of fice.

Q Do you know how many steps that ball ot goes
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t hrough before it actually reaches your house so that you
can vote in the privacy of your own hone?

A. My ballot is enclosed in two envel opes when |
do that, sir.

Q My question is, do you know how many steps your

| ive ball ot goes through before it reaches your door?

A. | think that is beyond ny know edge as -- |
don't -- | don't personally follow that ballot. No, sir.

Q Ckay. So who delivers your ballot?

A The United States post office.

Q Ckay. So we have the county giving your ball ot
to the United States post office; correct?

A Um - -

Q As far as you know?

A As far as 4 know, yes.

Q As far.as you know.

A Yes, sSir

Q kay. And so -- well, that is sonmeone outside

of the county that now has possession of your ball ot;
correct?

A Yes, sir.

Q kay. Do you think that when the post office
collects your ballot fromthe county that it is just given
by the county directly to the little postal person who

wal ks to your house and then puts it in your mail box?
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A Well, | drop mne off in the Dropbox, sir.
Q | amtal king about getting to you. We wll

tal k about headi ng back to the county after that.

A Wl l, 80 percent of the voters in Arizona have
been voting by mail for 30 years.

Q My question is, not how many peopl e have been
voting by nmail for 30 years. M question is this, does
the county give your ballot directly to the postal
enpl oyee who then takes it straight to your door?

M5. ANDREWS: (bj ection, Your Honor.
Foundat i on.

MR. BLEHM Do you know?

THE COURT: The duestion is whether she knows.
It's a foundational question.

THE WTNESS: It's delivered to the U S
Postal Service. And | have no know edge of anything other
than that as far as how nany people --
BY MR BLEHM

Q As far as you know, 100 people m ght touch that

bal | ot before it reaches your door; is that correct?
M5. ANDREWS: (bj ection, Your Honor.
THE WTNESS: That is an assunption.
M5. ANDREWS:  Specul ati on.
THE COURT: M. Blehm | think you' ve nmade your

point as far as how the ballot gets to her.
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MR, BLEHM  Ckay.
BY MR BLEHM

Q When you take your ballot and you voted, you
said you drop it off in a Dropbox; is that correct?

A Yes, sir.

Q Okay. Do you know what happens to that ball ot
after it | eaves the Dropbox?

A It is picked up by the county.

Q Do you know how many people at the county
el ections departnent process that ballsct before it ever
gets count ed?

A No, sir.

Q kay. So you gave testinony that said you were
concerned about the chain of custody about your ballot.
You gave testinony that said your concerned about nore
peopl e touching these ballots than ot herwi se have to. And
i ncreasing the conplexity of our vote tabul ation. Ckay.
But yet, you vote by mail, which is a highly conpl ex
system and nultiple people --

M5. ANDREWS: (bj ection, Your Honor.
BY MR BLEHM

Q -- have control of your ballot.

M5. ANDREWS: Form of the question.
THE COURT: It is sustained as to

argunent ati ve.
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MR. BLEHM M/ question was -- | forgot on the
obj ection. | apol ogi ze.

THE COURT: That is okay, M. Blehm
BY MR BLEHM

Q Al right. So you chose a systemthat is
hi ghly conplicated versus a system which you can walk into
the polls and have individual chain of custody of your
ball ot; correct?

A | choose a system which has been legally
approved by the state of Arizona, sir

Q Ckay. Ckay. And you object to a full audit of
t he 2020 general election by the Board of Supervisors;
correct?

A Yes, | do, sir.

Q kay. And that is because of what we were just
tal ki ng about; cerrect?

A | believe |I stated ny reasons.

Q Ckay. And so do you know that your ball ot
m ght possi bly be audited anyway?

A Yes, sir. Under the rules that are already
observed by the county and the state of Arizona, it could
be.

Q kay. And what is the harmthen from counting
all of then?

A | believe |I stated ny reasons.

Appx.0249
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Q | am aski ng you how are you harned? How are
you harnmed by the county counting all of the ballots as
opposed to what you argue they should be limted to count?

A | believe there are issues that -- | have not
been shown anything that says it would be nore accurate.
| believe that it would delayed the count. And | believe
this is a last-mnute tactic which is illegal and has not
been approved as a standard practice.

MR BLEHM [|I'mgoing to object to that | ast
response. It's stating a |legal conclusion, Your Honor,
because it is one of the reasons we are here today.

THE WTNESS: Yeah. “1'mgoing --

THE COURT: The gbjection was to ne.

" mgoing to overrule the objection. You asked

her what her perceived harns were and she answered the
guesti on.
BY MR BLEHM

Q Al right. And so you believe then that this
process, you know, stands to -- well, strike that. Strike
t hat .

Ckay. Let nme look at ny notes really quickly.
Can you tell nme what the major change is that
I s being made? Because you testified that you think this
s a mpj or change to our --

A. Yes, sir. And over the past few weeks, it --

Appx.0250
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the proposal itself seens to have gone through nmany
changes. As | understand it now, just as an individual,
this would involve a hand-count audit of ballots,
100 percent, after the election itself. | believe ny
understanding is that it woul d happen after the count and
after the percentage audit has already taken place and
attenpt to be squeezed into that anmobunt of tinme after the
count, after the percentage audit, which is standard
practice, but before the ballots can be -- the final
result can be submtted to the Secretary of State. That
I's my understanding. And | believe ny understanding is
that it would be of 100 percent. of the precincts.
And | -- what | amnot clear of, nostly because

It has been so many changes, if that would include
el ection day ballots as well as early ballots or not.

Q kay. ~So | just want to sort of recite this so
you can tell nme if I"'mclear on this. You believe that
the process we are here arguing about today, is that we

have the el ection where the votes are counted by nmachi ne;

correct?
A Correct.
Q And then the county wll performits statutory

audit; correct?
A. M hrm

Q And then the county wll subsequently performa
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second audit by counting all of the ballots; is that

correct?
A. | think that is the proposal, yes.
Q Okay. And so your concern is it will not |eave

enough time for themto count all of the ballots; is that
correct?
A My concern is nore that it will delay the

entire process.

Q Ckay. Wbould your concerns be relieved or
changed at all if you knew that what was going to happen
was the machines will count the baliots, pursuant to

Arizona |law, and then there wilt only be one audit. And
that audit will count all of the ballots. Wuld that
al l evi ate your concerns @bout --

A That is seaething that | do not know.

Q kay. < So you don't know that?

A | do not know that.

Q Ckay. And because you don't know that, you
have concerns that certification of this election may be
del ayed?

A Yes, sir.

Q kay. M question again is, if you knew that,
woul d that alleviate your concerns of delay?

A No.

Q [t wouldn't? Wy not?
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A Well, again, what | don't know is how nmany --
If we are tal king about, you know, 50,000 ballots being

hand- count ed, bei ng proposed at the |ast m nute, not
foll ow ng standard procedure after | had al ready cast ny
ball ot, yes, | am concerned about that.

Q Where do you get the information that the
county does not plan to file -- to follow | egal procedure?

A Ri ght now, this is a proposal that has not been
I n use and that has been proposed at the last mnute. So
this is -- this is not the standard procedure that was in
pl ace when | cast ny ballot. So, no, | don't -- | don't
have faith in it, sir.

Q kay.

A | have doubts-about it.

Q kay. The standard procedure -- the standard
procedure that ycu support, can you give ne the details of
t hat standard procedure?

A Agai n?

Q Mm hmm

A Well, as | understand it, the ballots are -- ny
early ballot is accepted by the county, is tallied, and I
believe -- | believe early ballots can be tallied by
machi ne before election day so that those can be reported
quite early. But all of the ballots are tallied by the

county elections director and staff.
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And after that, they do a standard audit which
involves a -- | believe, again, | amnot the expert. |
bel i eve a percentage of voting centers, a percentage of
ballots, and a small percentage of ballots, snall
percentage of voting centers, snmall percentage of races; |
believe also at that point if there are close races, there
may be recounts, which the election director office nust
deal with. And then both -- that in those audits, there
are at |east both major parties submt small crew who goes
I n and does that small percentage audit, hand-count audit
to verify the machi ne tabul ati on.

Q Ckay. Do you know -=" I"'msorry. Did | cut you
of f?

A No. And theniit's -- when all of that is
conpleted, it is subritted to the Secretary of State.

Q kay. < Do you know where they get the nunber
for the ballot count and the audit?

A. No, sir.

Q You don't know where that nunber cones fronf

A Ch, the nunber that they are going to count? |
believe it is a percentage.

Q kay. Do you know where that nunber cones
fronf

A | amjust guessing that it is comng fromthe

standard practi ces.
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M5. ANDREWS: (bj ection, Your Honor.
Rel evance. She is not a |l egal expert.
MR. BLEHM  Under st ood.
THE WTNESS: | don't know.
BY MR BLEHM
Q Just asking if she knew and she doesn't know.

And so do you trust -- do you trust Katie Hobbs
In her opinions with regards to el ections?

M5. ANDREWS: (bj ection, Your Honor.

Rel evance.
THE COURT: Sust ai ned.
BY MR BLEHM
Q Okay. You trust-the systemw th respect to
el ection; correct?
A It works. “Yes.

MR. BLEHM Okay. And the reason | ask that
guestion, Your Honor, in ternms of relevance is sinply
this, if I mght argue before the Court briefly.

THE COURT: | am not accepting argunent until
the conclusion. |If you want to nmake a proffer as to why
you felt it was relevant, you may.

MR. BLEHM The proffer I wll make, Your
Honor, is sinply this. The Secretary of State of the
state of Arizona is obligated by |law to produce an

el ections procedure manual for use in the state of Arizona
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In guiding elections. The Secretary of State has done so
for the year of 2021, although that el ections procedure
manual was rejected by the governor and the Attorney
General and has not becone | aw.

I ncl uded, however, Your Honor, in that election
procedure --

THE COURT: M. Blehm if | mght interrupt
you. What | offered you is the opportunity to offer a
proffer as to why her opinion of Secretary Hobbs was
relevant. | understand the | egal background.

MR. BLEHM  Ckay.

THE COURT: | understand that the El ections
Procedures Manual, and | amwell aware that we are on the
2019 versus not the 2021 El ections Procedures Manual. You
all have briefed those issues quite extensively. So if
you wish to offerca proffer as to why her opinion of
Secretary Hobbs is relevant, | will hear it. O herw se,
pl ease proceed.

M5. ESTES- WERTHER:  Yes, Your Honor. | was on
nmy way there, but just a roundabout way.

THE COURT: | tend -- | tend to go nore direct,
especially wwth a hearing as inportant as this, sir.

MR. BLEHM | understand, Your Honor.

More directly to the point, Your Honor, Katie

Hobbs, Secretary of State Hobbs, drafted an El ections
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Procedures Manual and contained within that Elections
Procedures Manual. And granted, it does not have the
force of law, but it does have her opinion with respect to
the interpretation of Arizona |aw and how many ballots
counties may count in their audit.

And if | may read it to the Court really
qui ckly --

THE COURT: You may.

MR. BLEHM -- because |I'mnot sure | can put
it on the screen.

THE COURT: That's fi ne:

MR. BLEHM And | ca® submt this Elections
Procedures Manual to the Couit if you would Iike.

"The officer in charge of elections is required
to conduct a hand-count of one percent of the total nunber
of early ballots cast or 5,000 early ballots, whichever is
| ess. "

And then it gives the statute citation of
602(S) .

It then goes on, Your Honor, to state:
"Counties may elect to audit a higher nunber of ballots at
their discretion.”

And this is the 2020 El ecti ons Procedures
Manual submtted by the Secretary of State, the individual

In charge of Arizona el ections.
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And so ny question to the w tness, Your Honor,
I's whether or not she trusts the judgnent of Katie Hobbs,
the Secretary of State to run elections in the state of
Ari zona.

THE COURT: The proffer has been accepted. The
ruling stands. The Court does not find her personal
opi ni on about Secretary Hobbs to be rel evant.

The issue that you have raised is nore right to
the argunent that we are going to have at the end on the
| aw.

MR. BLEHM  Ckay. Understood, Your Honor.
Thank you very nuch.

Let me | ook at my notes real quick before | go
ahead and pass.

BY MR BLEHM

Q Just really quickly, you said -- you nmade the
comment behind every ballot is a real person; correct?

A Correct.

Q And do you believe that the ballot, the right
to vote is that person's nost basic and fundanmental right?

A It is certainly a right and responsibility that
| exercise as part of ny being a citizen and being a part
of a denocracy.

Q Okay. Do you believe that their ballots should

not be audited if they weren't selected in the limted
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audit that you're here to support today?
A | don't quite understand.
Q Wll, you testified that you don't mind if your

ballot is audited so long as it is in accordance --

A Yeah.

Q -- with the law, is that correct?

A Mm hmm

Q Ckay. Well, let ne just strike that then and

ask you this question. |If this Court determnes that ny
clients, the Cochise County Board of Supervisors, are
proceedi ng in accordance with Arizona law in auditing
100 percent of the ballots, wouid that change your
opi ni on, and woul d you have-a different opinion?

A As a citizen, i tend to -- being part of the
denocratic process, l-accept the decisions of the courts
as well as the decisions of the election.

Q kay. So that would -- that woul d change your
vi ew novi ng forward. Ckay.

MR. BLEHM | believe, Your Honor, | have no
further questions.

THE COURT: M. Kolodin. D d I pronounce it
correctly, sir?

MR KOLODIN. M. Kolodin. Yes, sir.

MR. BLEHM M. Kol odin [indiscernible].

THE COURT: Gkay. Thank you so nuch,

Appx.0259
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M. Bl ehm

CROSS- EXAM NATI ON
BY MR, KOLODI N:
Q Ms. Stephenson, | am Alex Kolodin. | want to

ask you, have you ever testified in court before?

A. No.

Q It is pretty nerve-racking, isn't it?

A Par don?

Q | said it is pretty nerve-racking, isn't it?

A Yes.

Q And | inagine you are just here because you're
trying to do what you think-is right for the state; right?

A Yeah.

Q | thought 'so. Let ne ask you this, did you

know that the |law requires a hand-count audit every year?

A. | know that it -- well, | don't know what the
law -- I'ma lawer, | don't know what the |aw states.
But ny understanding is that a percentage hand-count audit
I s done every year.

Q And has that percentage hand-count audit ever
hurt you?

A. No, sir.

Q kay. Do you agree with nme that denocracy is

| mportant?
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A. Yes, sir.

Q Wy ?
A. Wll, it is the foundati on of how our
government is run. It is the foundation of the way that

we make decisions as to how we want our society to
operate, | guess.

Q And is the sort of fundanental concept that the
peopl e el ect the representatives and then the
representatives nake the decisions?

A. To sone extent, yes.

Q Ckay. And | inmagine that you have a politica
di sagreenent with ny client as to the scope of the
hand- count audits. |s that -imore or |ess right?

M5. ANDREWS: < Your Honor, political
di sagreenent is irrelevant.

THE CCGURT: Overrul ed.

You can answer.

THE WTNESS: M concern is as a voter.
BY MR KOLODI N:

Q Ckay.

A Regardl ess of the party.

Q But you would agree it is a question of policy,
right, what is the policy of the county going to be?

A. | think that there is a process to where these

deci sions are made and it is not sonething that happens
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four days before an el ection.

Q Sure. Is -- | think you had nentioned to ne
that there is an El ections Procedures Manual that governs
t hese sorts of counts; is that right?

A. | think the other attorney is the one that
mentioned that.

Q Oh. Did he nention that?

Are you aware that there is an El ections
Procedures Manual that governs these sorts of counts?

A | am aware of it, yes.

Q Wul d you agree with nmecthat that's part of the
process of how these deci sions get nade?

A Yes.

Q Okay. And ifoi were to tell you that in that

manual it says that my client can elect to count nore than
5,000 ballots if ©he thinks it is a good idea. Wuld you
agree that well enconpassed within the process?
A That is not information | am-- that's what you
say | guess.
M5. ANDREWS: (bj ection, Your Honor. Asking
for a | egal concl usion.
MR, KOLODI N:  Ckay.
THE COURT: Sustained as to |egal concl usion.
BY MR KOLODI N:
Q If it were true, right, | amasking you just to
Appx.0262
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assune for a nmoment that it was true, that that manual
said that ny client can count nore than 5,000 ballots if
he |ikes.

M5. ANDREWS: (nj ection, Your Honor.

THE COURT: Let himfinish the question,
pl ease.

MR. KOLODIN: Thank you.
BY MR KOLODI N:

Q Wul d you agree then that is part of the

process?

M5. ANDREWS: (bj ection{ Your Honor. Legal
concl usi on.

THE COURT: It's-kcalling for a hypothetical.
Overrul ed.

MR KOLODIN  Okay. Well | --

THE CCURT: M. Kolodin, | overrul ed.

MR KOLODIN: On, I'msorry. Ckay.

THE COURT: That neans she can answer.

MR. KOLODIN:. Ch, okay. Sorry. | didn't hear
t hat, Your Honor.

THE COURT: That's okay. W all get confused
fromtime to tine.

THE WTNESS:. | -- could you repeat the
guestion, please?

BY MR KOLODI N:
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Q Soif | were -- if | were to tell you, and,
again, | know that you don't know that this is true, so |
am just asking you to believe for the purpose of the

guestion it is true. GObviously the Court will determ ne
what is true. But if | were to tell you that the

el ections procedures manual contains | anguage that says
that ny client can count nore than 5,000 ballots if he
w shes, would you agree with ne that that is part of the
process?

A If that's what the partiesc~- if that's what it
says and the parties agreed to andcthe | aw backs it up,
you know - -

Q kay. And in that case, you would agree with
me that it would be a poiicy decision whether to count
nore than 5,000 balleis; right?

M5. ANDREWS: (bj ection, Your Honor. Stil
calls for a | egal conclusion.

THE COURT: Sust ai ned.
BY MR KOLODI N:

Q I wll nove on. Now, in asking this next
question, | want to be very specific about what | am not
asking. | amnot asking you to tell ne what you tal ked

about or even the topics of the conversation.
Okay. Wth that in mnd, I'"'mgoing to ask you

the question. D d you neet with your |awers before this
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heari ng?
A I n person?
In person or virtually.

Yes.

How many ti nes?
One ti ne.

And for how | ong?
Hal f an hour.

Was that before or after the suit was fil ed?

> O >» O >» O >

After.

Q Ckay. Did you get a chance to read the
conplaint in this matter?

A. Yes, sir.

Q kay. Whuld you say that you know its contents
pretty well?

A Yes. Sonmewhat. Yes.

Q (kay. Have you gotten a chance to read the
other briefing in this matter?

A The ot her briefing?

Q Yes. The other docunents that the parties have

filed, both our clients, M. Blehms clients, and your

attorneys?
A. Wll, | certainly have not read all of the
| egal briefings, no.
Q Sure. One final question. |Is there anything
Appx.0265
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that ny client, Recorder Stevens, could do to nake you
nore confortabl e about the expanded hand-count?

A. What woul d make ne nore confortable is to
conduct the el ection under the current guidelines that

because the election is al ready underway. And if changes

are to cone, | would prefer to see that done in a
net hodi cal manner. \Wether -- | don't -- and | don't know
If the legislature, | don't know if the county, but I

would i ke to see the election occur as it is already done
underway right now.

Q And you woul d agree with ne that the EPM
represents the current guidelines; correct?

M5. ANDREWS: (Objection, Your Honor. Legal
concl usi on.

THE COURT:“  Sust ai ned.
BY MR KOLODI N:

Q Let me rephrase the question slightly. When
you say that you would |ike the election to be conducted
under the current guidelines, what guidelines are you
referring to?

A The status quo.

Q Status quo?

A. Yes, sir.

Q Even if the | aw doesn't require that?

M5. ANDREWS: (bj ection, Your Honor. Legal
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concl usi on.

MR KOLODIN: | amsinply asking what she woul d
like, the relief she is seeking.

THE COURT: The objection is sustained.

MR. KOLODIN: Okay. No further questions, Your
Honor .

THE COURT: Cross-exam nation?

M5. ESTES- WERTHER: No questions, Your Honor.

THE COURT: Any redirect?

M5. ANDREWS: Yes, Your Honor.

THE COURT: You may proceed.

REDI RECT - EXAM NATI ON
BY M5. ANDREWS:
Q Ms. Stephenson, | just have a few brief
foll owup questicns for you. | want to get a little bit
nore specific about sonme of the harnms we tal ked about and
sone that the defendants' counsel asked you about.

Now, you nentioned that you have concerns about
the way your ballot m ght be handled in a hand-count
audit; correct?

A Correct.
Q Wuld it be fair to say that you have concerns
about the security of the ballots were they to be part of

a 100 percent hand-count audit?
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MR. BLEHM  (Objection, Your Honor. She already
asked the question. And this is counsel trying to get her
to rephrase.

THE COURT: It is redirect. It is permtted.
Overrul ed.

THE WTNESS: Yes. Wll, | think any change --
any changes whi ch, you know, could involve noving ballots
to different | ocations, whether they are dispersed
| ocations or not, any interruption in that, especially
| arge nunbers of ballots, |arge nunbers of vol unteers,
yes.

BY MS. ANDREWS:

Q So if it were part of the procedures that the
county noves forward with, if part of it involved noving
your ballot from one ‘physical |ocation to another for the
pur poses of the expanded hand-count audit, would you have
concerns about that?

A Yes.

Q Can you explain a little bit?

A | think every step that you introduce that is
| ast-m nute, not -- you know, new, not standard, you know,
it is like every stepis |like a -- every new step that is
involved. |If it's change to the |ocation, whether it's
t he nunber of people handling it, whether a hand-count of

t hat magni tude, you know, it has to -- mght have to be
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done nore than once. There mght be errors so it m ght
have to be done, who knows how many tinmes. And each step
of the way, the physical ballot can be deteriorated, human
error can be introduced. | nean, all of those things --
t hough I, of course, can't say for certain how long, all
of those things introduce another el enent.

And | know when you are trying to do
sonet hi ng -- when you have any system you derived a way
to do this process and then suddenly you introduce all of
these other elenents, that there are potentials for errors
and m shandl i ng.

Q And would it be -- would it be fair to say that
under current |aw, what Cochise County has done in past
el ections, | think you referred to it as the status quo,

I f that hand-count audit only calls for an audit of 10,000
ballots at nost, is it fair to say you don't know whet her
your ballot would be included in the hand-count audit?

A | do not know.

Q And if a hand-count audit included 100 percent
of early ballots, would you feel confident that your
bal | ot would be included in that 100 percent?

A Probably woul d, yes.

Q And | just want to circle back to one thing you
mentioned, which is human error. |If you were to know t hat

t he peopl e involved in any hand-count audit of your ball ot
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were vol unteers who had been recruited and trained in the
| ast few weeks, would that give you concerns?

A Yes.

Q Can you tell me why?

A. Wl |, because this is a new process. The
vol unteers, | don't know, you know, | don't know who they
are. | guess. | don't know how well the training would
be. But it is basically sonething that is not established
and that | don't know. So | have -- | have doubts and
concerns whether those -- that's all I --

Q To be clear, you don't know all of the

vol unteers who participate in the regular status quo

hand- counts; correct?
A No.
Q So what gives you nore concern about the

vol unteers that would be involved in this proposed
100 percent hand-count audit?
A Sheer nunbers is one thing. Representation
m ght be another of the parties.
Q Geat. That's all that I have. Thank you,
Ms. Stephenson.
THE COURT: Thank you.
Ms. Stephenson, that w Il conclude your
testinmony. You are free to --

THE W TNESS: Thank you, Your Honor.
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THE COURT: -- sit back in the jury box. You're
wel cone.

Just so everyone knows kind of how | do breaks
and things like that, | tend to take a break every 90
mnutes. So let's go into our next witness and then go
until about 10: 30.

Who is your next w tness, please?

M5. ANDREWS:  Your Honor, plaintiff calls Dora
Vasquez, who | believe is with us on zoom

THE COURT: Can you invitecthe witness into the
room please?

[ Pause in the proceedi ngs.]

THE COURT: Good-imorning. Are you Ms. Vasquez?
You are on nmute. Can you take us off of nute?

THE WTNESS: M apologies. Yes, | am
Ms. Vasquez.

THE COURT: That's okay. WII you pl ease raise

your right hand and be sworn in by our clerk.

DORA VASQUEZ,
havi ng been called as a witness and being first duly

sworn, testified as foll ows:

THE WTNESS: | do.
THE COURT: Thank you. You may proceed.
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M5. ANDREWS: How would it be best for nme to
present with the Zoom Your Honor?

THE CLERK: | forgot to nention. | apologize,
t he m crophones are on the tables there. So the mnute
you guys start wal king away fromthem we |ose you.

M5. ANDREWS: Okay. So if | sit here | am
fine? Okay. Geat. Thank you.

MR. KOLODI N:  Your Honor, | amgoing to | odge
an objection in the record to this witness for
nondi scl osure. She is not a party. She hasn't been
di scl osed as a witness. | understand these proceedi ngs
can be very fast, but | at |east’ wanted to make that for
the record.

MR. BLEHM 12 m going to second that objection,
Your Honor.

THE CCGURT: Thank you, M. Bl ehm

Did you all receive the notice or the notion
where they asked to permt the witness to testify
t el ephonical ly?

MR KOLODIN: | don't recall receiving it, Your
Honor, which is not to say that we weren't sent it as
t hese things nove extrenely quickly. And if | am wong
about that, | sincerely apologize, but | don't recall
t hat .

THE COURT: Under st ood.
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M. Bl ehnf?

MR. BLEHM  And, Your Honor, | don't recall
receiving it either. But like M. Kolodin who is driving
here from Phoenix, | amnot reading ny e-mail while
driving. | amat |east not going to admt it in court.

So | have not seen it, Your Honor.

THE COURT: Understood. The objection is noted
for the record. It is overruled.

You may proceed.

M5. ANDREWS: Thank you, Yeur Honor.

DI RECT EXAM-NATI ON

BY M5. ANDREWS:

Q Ms. Vasquez, good norning. Thank you for
j oi ni ng us today.

A Good mor ni ng.

Q | don't know if you can see ne. | am here.
Wul d you pl ease state and spell your full nanme for the
record. | know it is up on your Zoom but it is quite
smal |

A. Dora Vasquez; DO RA V-A-SQUE-Z

Q Thank you. And are you here today on behal f of
the Arizona Alliance of Retired Anericans?

A Yes.

Q What is your role with the alliance?

Appx.0273
BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 50

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.
A | amthe executive director.
Q And how | ong have you been the executive

director of the alliance?

A. Four and a half years.

Q Are you based here in Arizona?

A Yes.

Q Geat. Can you tell us alittle bit about what
the alliance is and what its mssion is?

A The alliance has a nenbershi p of approxi mately
50,000 retirees here in Arizona, and we represent private
sector unions, comunity organi zations, and individuals in
every county in Arizona.

Qur mssion is to ensure social and econom c
justice and to protect the civil rights of retirees after
alifetime of work. “ou know, the way we acconplish this
m ssion by ensuring that our nmenbers have access to voting
and nmay participate in Arizona's el ections.

Q Thank you, Ms. Vasquez. And aml| -- is it fair
to say that as executive director of the alliance, you
give that elevator speech fairly frequently?

A Yes.

Q Thank you. So now that you've told us a little
bit about what the alliance is, you also nentioned that
you have about 50,000 nenbers, is that what | heard?

A. Yes.

Appx.0274
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Q And what's the general age range of nmenbers in
the alliance?

A. The age range is 55 to 90. W have active
menbers who are 90 years ol d.

Q And all of your nmenmbers live in Arizona; is
t hat correct?

A That's correct.

Q And | think you said that you have nenbers in
every county in the state; is that correct?

A Yes. That's correct.

Q Do you know how many neppers of the alliance
are from Cochi se County?

A. We have approxinmately 1200 to 1300 nenbers in
Cochi se County.

Q Great. Thank you. Can you tell nme is -- based
on the mssion yeu -- that you just provided to us, is it
i nportant to the mission of the alliance that its nmenbers
are civically engaged?

A Yes.

Q And so is an inportant to the m ssion of the

alliance that your nenbers are active voters in Arizona?

A Yes.

Q Does the alliance encourage its nenbers to
vot e?

A Yes.
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Q And are you famliar, as executive director,
are you famliar with the nethods by which your nenbers
vot e?

A Yes. We use the phone banking to reach out to
many of our nmenbers to encourage themto have a voting
plan. And many of our nenbers vote by early ballot.

Q Does the alliance specifically encourage

menbers to vote by early ballot?

A Yes.
Q Wy ?
A You know, many of our nenbers, as we are al

ol der, have nobility issues. Etection day may be hard on
themto stand at the polls, - s0 we encourage themto vote
early so that -- also so that in sone counties, they are
able to track their kailots. And that helps to kind of
ease them and knewi ng that their vote is counted.

Q And so you said that the alliance does phone
banki ng where you talk with nmenbers about their plan to
vote. Wen you are having those conversations about
voting plans, does that include a conversation about
voting by early ballot?

A Yes. They encourage early voting by nmail.

Q That's -- to your know edge, is that sonething
that the alliance's phone bankers talk with voting nenbers

about directly?
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A Absolutely. W talk with them about having a
plan to vote. |If they are not able to -- if they haven't
registered for an early ballot, we ask themwhat their
plan is, who is going to take themto the poll, how are
they going to get there. So we encourage themto sign up
for early ballots.

Q And when does this phone banking occur? Are --
Is the alliance currently phone banki ng?

Yes.

When did the phone banki ng-segi n?
We began phone banking . in July.
In July of 20227

> O »>» O »F

Yes. That's correct.
Q And is the phone banking nostly focused on the
2022 el ection?
A Yes. That is the focus of the phone banking.
Q And did you talk with fol ks about the 2022
primary el ection?
A Yes.
Q And then after the primary, have you been
tal king with fol ks about the 2022 general el ection which

Is this com ng Tuesday?

A. Yes.
Q Ms. Vasquez, can you tell nme a little bit about
whet her the alliance has concerns about the -- first, |
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assunme you, you know, the reason we are here today. And
I, you know, | don't need you to provide a summary or
anything like that, but | amwondering if you can tell ne
whet her the alliance has concerns about a potenti al

hand- count audit of 100 percent of the early ballots in
Cochi se County?

A. Yes. Qur concern is that it is going to cause
confusion for our nenbers. And it is going to cause them
to have a | ack of confidence in the process. And when
that | ack of confidence occurs, it has the potential to
decrease participation in future voting.

Q Can you give ne a little bit nore detail? Wy
do you think this proposed hand-count mght cause a |ack
of confidence in voters?

MR. KOLODI'N:  njection. Calls for
specul ati on.

THE COURT: WAs the question as to why she
bel i eves --

M5. ANDREWS:  Yes, Your Honor.

MR. KOLODIN: Wt hdrawn.

THE COURT: Ckay.
BY MS. ANDREWS:

Q Yes. Ms. Vasquez, to repeat, ny question was
why do you think or why do you believe that this proposed

hand- count audit m ght cause confusion or concern about
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el ections with your nenbers?

A Qur nmenbers may not understand or they may
believe that their votes did not count because it did not
foll ow the regul ar process.

Q Can you say a little bit nore about that. What
do you -- what do you nean by it didn't follow the regular
process?

A Wl l, you know, there is a process of
procedures in place for elections. And this is outside of
that process. And so sone of them nay wonder what is
going on, was it worth ny effort to get out there and vote
and send ny ballot early. And now they are challenging --
you know, they are asking does ny vote, did | really send
It in or you know, what's going on. So it is going to
cause confusion for cur nenbers.

Q And if it indeed causes confusion for the
alliance's nenbers, will the alliance work to address that
confusion with nenbers?

MR. KOLODI N: Again, objection. Calls for
speculation if it indeed causes confusion.

THE COURT: Sustained as to the formof the
guestion and specul ation. You can try to rephrase if you
woul d |i ke.

BY M5. ANDREWS:

Q Ms. Vasquez, know ng that you believe that
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alliance nenbers nmay be confused by an expanded hand- count
audit, if the audit were to nove forward, would the
alliance try to address that confusion with its nenbers?

MR. KOLOCDIN: Reiterate the objection. If it
were to nove forward would the alliance -- this is
specul ati ve.

THE COURT: Overrul ed.

You can answer that, M. Vasquez.

THE WTNESS: Yes. W would have to take steps
to educate our nenbers.

BY MS. ANDREWS:

Q And can you tell ne what those steps m ght be?

A. Wll, the steps could be -- we would have to
extend our phone banking to call specific areas where this
I's occurring and infermthem of the process and what is
going on. W wili have to educate them W wll have to
use social nedia and various social nedia platfornms to get
the word out about what is happening.

You know, many of our nenbers are isolated and
sonetines they listen to news that may not be true, so we
want themto have accurate information available to them
And then it may cause us to even further, you know, have a
comruni cations plan in place on how we would instruct them
this may include having to travel to Cochise County

setting up neetings, setting up Zoom neetings and vari ous
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ot her ways that we can make sure that our nenbers are
I nformed and educat ed.

Q And who woul d normal ly be responsible for those
efforts? Wuld it be staff or volunteers of the alliance?

A In formulating a conmunication plan, it is the
staff, nyself and another part-tine [indiscernible].

Q How many staff nenbers does the alliance have?

A W have two part-tine staff nenbers, nyself and
a soci al nedi a coordinator.

Q And you said a revised conmuni cati ons pl an
woul d require effort fromboth youtand the other part-tine
staffer?

A. Yes. It would divert fromwhat we have already
planning to do after the election. You know, we are very
strategic with limted resources and nmaking sure that we
are focused on what our nenbers and Arizona seniors in
general need to be aware of.

Q You just nentioned what you would normally do
after the election. Wat would the alliance be planning
to do after next Tuesday if this hand-count does not nove
f orwar d?

A We woul d normal |y begin to engage with the
Arizona | egislative process and our congressi onal
del egation and identify areas where | egislation could have

| npact seniors, for exanple, |owering drug prices or
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nur si ng honme issues, and those types of issues. W would
nove on to gathering that information, being prepared for
both the | egislative sessions to begin.

Q And do you feel that the alliance or its
menbers woul d be harnmed if you were not able to engage in
the | egislative process as you had pl anned?

A Yes.

Q I want to circle back quickly to the phone
banki ng. Who actually nmakes the calls in the phone bank?

A Vol unt eers.

Q Vol unteers of the alliance?

A Yes.

Q Okay. Do you know about how many vol unt eers
participate in the phone banki ng?

A No. | dorit because we have themin various
counties and it depends on which group is phone banking at
the tine.

Qur mai n phone banks do just reach out to al
of the counties. But we have nenbers everywhere who are
able to login on their own to phone bank.

Q Ckay. So any nenber of the alliance m ght be
able to log in and undertake phone banking efforts?

A. That is correct.

Q When a nenber of the alliance goes to phone

bank, do they receive any sort of training or instruction
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fromthe alliance before they nmake calls?

A Yes.

Q And in the event that this 100 percent
hand- count audit noves forward, would you need to provide
new i nstruction to volunteers who are phone banki ng?

A Yes.

Q Do you provide scripts to phone bankers or
tal ki ng poi nts?

A Yes. Scripts.

Q Scripts. And if the hand-count audit were to
nove forward, would you need to provide volunteers with a
script on this issue?

A. Yes, we would. W would create a script
specifically.

Q So the script has not yet been witten?

A That is correct.

Q But you anticipate that if the 100 percent
hand- count audit noves forward in Cochise County, you
would -- the alliance would draft a new phone banki ng
script?

A Correct.

Q And who woul d draft that script?

A. Mysel f. Mself and sone of our board nenbers
are engaged in that effort.

Q kay. And | just want to circle back very
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quickly. This will be ny |ast question for you,

Ms. Vasquez. If you were to undertake commruni cations via
phone bank or social nedia or newsletters about this
expanded hand-count audit, would those conmuni cati ons go
to all 50,000 nenbers of the alliance?

A. No. We would have to tailor it specifically to
our Cochi se County nmenbers. So this would be outside of
the scope of what we do. Wat we usually do is we provide
general information to all nenbers. And so it would be
nore work for us to both create the scyript and reach out
to a specific popul ation.

And as | said before,” we have very limted
resources, we are a very snmail [indiscernible] with the
part-tinme staff to acconpiish that.

Q Al'l right.< Thank you, M. Vasquez.

M5. ANDREWS: No further questions, Your Honor.

THE COURT: Thank you.

M. Bl ehn?

MR. BLEHM W haven't reached the 90-m nute
mar k yet, Your Honor?

THE COURT: Not quite, sir. W have about 26
nor e.

MR. BLEHM Because | had that coffee this
nor ni ng.

THE COURT: Ckay.
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CROSS- EXAM NATI ON
BY MR BLEHM

Q Good norning. How are you doing today?

A | amwell. Thank you.
Q | am going to stand up here because | am
enjoying your view. It is quite beautiful. And -- okay.

You have a small| organization; correct?

A Correct.
What type of organizationis it?
It's a nonprofit.

A 501(c)(3)?

> O >

501(c) (4).
Q kay. You are a-¢(4). And does your
organi zation engage in any political activities?

M5. ANDREVS:  (bj ection, Your Honor.

Rel evance.

THE COURT: Overrul ed.

You can answer, Ms. Vasquez.

THE WTNESS: Okay. W are a Grass Roots
seni or organization and we engage in political efforts to
protect and preserve prograns vital to, you know, the
heal th and econom c security of ol der Anericans.

BY MR BLEHM
Q Okay. And you do get out the vote efforts;

correct?
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A Correct.
Q And do you -- do you send your nenbers any
flyers or |eaflets on voting?

A No.

Q No? Do you endorse candidates? | amsorry. |
think we are tal king over each other and we have | ost
communi cat i on

THE COURT: | don't think she -- | think she
was trying to answer. Can you go to the one before the
endor si ng candi dates and ask that question again.

MR. BLEHM Al right. CvYes.

THE COURT: | think i+t is about panphlets and
flyers, if | recall.

BY MR BLEHM

Q Do you send to your nenbers panphlets and
flyers or other docunments regardi ng el ections?

A Yes.

Q Ckay. And do you endorse candidates in those

A No. Not in flyers. No.

Q Ckay. You said not in the flyers, do you

endor se candi dates as an organi zati on?
A Yes.
Q kay. Can you tell ne who you and your
organi zation -- well, your organization have endorsed for
Appx.0286
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the governor's race in the state of Arizona in the 2022
general election?
M5. ANDREWS: (bj ection, Your Honor.
Rel evance.
THE COURT: Overrul ed.
You can answer that, M. Vasquez.
THE W TNESS: W have endorsed Kati e Hobbs.
BY MR BLEHM
Q Ckay. Do your nenber's work on behalf of Katie
Hobbs?
A Can you clarify the question?
Ckay. Let nme -- let ne rephrase that and maybe
try to break it into a couple of questions.
Do your nenbers run and operate phone banks to
get out the vote on kehalf of Katie Hobbs?
A Yes.
Q Yes, they do.
Do they send flyers out to voters that are not

menbers to vote on behalf of Katie Hobbs?

A No.

Q Do they organize and wal k in precincts or other
nei ghbor hoods, | amnot sure if you know what a precinct
Is. | amsure you do. But do they wal k and precincts or

nei ghbor hoods knocki ng on doors asking voters to get out

and vote on behal f of Katie Hobbs?
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A Yes.
Q Ckay. And so as -- you are a supporter of
Kati e Hobbs; is that correct?

A Yes.

Q Do you believe her opinions with respect to
Arizona elections are inportant?

M5. ANDREWS: (bj ection, Your Honor. Relevance
and foundati on.
THE COURT: Overrul ed.
You can answer that, Ms. Hetbs -- | nean,
Ms. Vasquez.
THE WTNESS: Coul d you repeat the question,
pl ease?
BY MR BLEHM

Q Do you believe that Secretary Katie Hobbs'
opinions with respect to the operation of elections are
| mportant?

A In the capacity of Secretary of State, yes, |
bel i eve they are inportant.

Q Ckay. And so if she were to issue an opinion
say in 2021 that supported counties, such as Cochise
County, counting nore ballots than the m ni mumrequired by
| aw, woul d you support that?

A. Can you repeat the question?

Q If Secretary Hobbs in her capacity as the

Appx.0288
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Secretary of State were to issue an el ections procedure
manual in 2021 that specifically and very clearly all owed
counties, such as Cochise County, to count nore ballots
than a mnimumrequired by lawin an audit, would you
support that?

A Yes.

Q Yes, you would. Ckay.

And so may | take the tinme to read you
sonet hi ng very qui ckly?

And | am not sure, Your Honor, | didn't get the
meno about using video --

THE COURT: Hold on just a second.

[ Pause in the praoceedi ngs. ]

THE COURT: Ai least the county hold nmusic is
the sane here as [indiscernible].

THE CLERK: Is it okay if | just --

THE COURT:. Sure.

THE CLERK: Excuse ne. Any participants on the
conference |line Meet-Me, please do not put us on hold.
And pl ease nute your calls. Thank you.

THE COURT: Go ahead, M. Bl ehm
BY MR BLEHM

Q Al right. Are you aware of the procedures
with respect to the drafting and subm ssion of Elections

Procedures Manual in the state of Arizona?

Appx.0289
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A No.
Q Ckay. And so you don't know that the Secretary

of State is obligated by law to submt an El ections
Procedures Manual to the governor and attorney general for
approval in the state of Arizona?

A Repeat the questi on.

Q So you do not know that the Secretary of State
I's obligated under Arizona law to draft and submt to the
governor of the state of Arizona and its attorney general
an el ections procedure manual to govern Arizona el ections?

A VWhat | do know that there are procedures in
place to protect the integrity of an el ection.

Q kay. And do you know what the specific

procedure in place with respect to counties and their

ability to hand-count-ballots after an el ection?

A No.

Q You do not know what that procedure is?

A | know that there are procedures in place, and
| trust that procedures that are in place.

Q Ckay. And so if Secretary of State Katie Hobbs
in the Elections Procedures Manual she drafted wote the
following, I"'mgoing to read the follow ng and then ask
the rest of the question. |Is that fair?

A Yes.

Q If Secretary of State proposed the following to

Appx.0290
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govern Arizona elections: "The accuracy certification
board consists of two elections official -- I'"msorry, |
amreading the wong part. | think I went to the wong
page.

Al right. |If Katie Hobbs wote: "The officer
in charge of elections is required to conduct the
hand- count of one percent of the total nunber of early
bal | ots cast or 5,000 early ballots, whichever is |less."

Then it cites the Statute 602(F). But then she
adds: "Counties may -- counties nmay elect to audit a
hi gher nunber of ballots at their discretion.”

M5. ANDREWS: (bj ection, Your Honor. Calls for
specul ati on. She doesn't have the docunent. She doesn't
know that's what it says.

THE COURT:“ " Overrul ed.

You can answer, Ms. Vasquez.

BY MR BLEHM

Q Wbul d you support counties in their ability to
do a 100 percent hand-count audit pursuant to the | aw as
suggested by Kati e Hobbs?

M5. ANDREWS: (bj ection, Your Honor. Legal
concl usi on.

THE COURT: Overrul ed.

You can answer, Ms. Vasquez.

THE WTNESS: Can you repeat that?
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BY MR BLEHM

Q Whul d you support a county in the state of
Ari zona conducting a 100 percent hand-count audit as
all onwed for ny Secretary of State Katie Hobbs?

A Now, can you read that back to nme because --
can you read where it says that it is 100 percent?

Q Can | read words is what? | apol ogi ze.

A You read ne -- you read fromthe policy or the
procedure, and did the procedure say 100 percent?

Q The procedure says: "Counties nmay elect to
audit a higher nunber of ballots at their discretion."

Wul d you agree that-a higher nunber of ballots
woul d i nclude everything up-fromthe m ni num requirenent
nunbered to 100 percent?

M5. ANDREVS:  Qbj ection, Your Honor. Legal
concl usi on.

THE COURT: Overrul ed.

THE WTNESS: | do not have the expertise to
answer that interpretation. | do not have the expertise
to answer your interpretation of that.

BY MR BLEHM
Q Well, this does not -- the question did not
require expertise. And so -- let ne try it again.

If | have one dozen eggs and ny wife tells ne |

must cook at | east two eggs for breakfast, at |east two
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eggs for breakfast, but | can cook as nmany eggs as | want,
woul d you believe it would be proper for nme to cook the
entire dozen of eggs for breakfast?

THE WTNESS: | amtrying to see how that
connects to the other, cooking the eggs and what that |aw
reads.

BY MR BLEHM

Q Wul d you agree, though, that | could cook the
entire dozen of eggs for breakfast? Please answer the
guesti on.

A Yes.

Q Yes. Al right. And so let's say | have a
dozen voters in ny county and Arizona |law and Secretary of
State Katie Hobbs mandate that | hand audit two of those
ballots, but then they tell ne | can count as many above
that nunber as | want. Wuld you agree with I could count
all 12 ballots?

A If that was the actual |anguage that is
provi ded, yes.

Q Al right. Thank you very nuch.

And so you were tal king about how your
organi zation may be harned; is that correct?

A Yes.

Q kay. And | believe you are tal king about you

m ght have to do a little bit nore social nedia, things of
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that nature; is that correct?

A That's correct.

Q Al right. 1'mgoing to ask you a specific
guesti on about social nedia. Wat nethods of social nedia
do you use?

A. Vell, I -- when | say social nedia, because |
am not a communi cati ons expert, | also nean a

conmuni cations plan. And that neans al so newsl etters that

we m ght send out, e-mail, digital advertisenents, all of
that | include the word "social nediac"

Q Ckay. | understand. So then let ne -- |
apologize. | think |I cut you eff again. | amsorry.

But |l et ne be nore specific. Do you use

Twitter as an organi zation?

A Yes.

Q kay. < Did you by chance retweet Secretary of
St at e Hobbs' pleading that was filed in this action on
behal f of your organi zation?
No.
You haven't retweeted that?
No.
(kay. Have you seen it?

No.

o » O » O »

kay. So you haven't even seen it.

What ot her nethods of social nedia do you use?

Appx.0294
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A Well, seniors are nore likely to use Facebook.
Q Facebook. Gkay. Have you posted anything on

Facebook recently in relation to this matter?

A No.

Q No. Okay. Al right. And so the harmto you
i f, | understand correctly, is you would have to organi ze
phone banks to tell your nmenbers what is happening in
Cochi se County; correct?

A The harmis that we woul d have to educate and
use all neans available to us to educate.

Q Have you al ready educated your nenbers as to
the process relating to electice® audits as required by
Ari zona | aw?

A. El ection audiis? No. Not specifically because
It has not been an issue.

Q kay. < So -- and this is inportant that you
answer this question. You educate your nenbers as to how
el ections take place and how they vote; correct?

A We educate our nenbers -- yes, on how the
el ections take place and how to vote and how to have a
plan to vote.

Q kay. Aside fromhow to vote, have you ever
educated your nenber -- your nenbers on any step of the
process after that point in tinme?

A. Ask that question again, please.
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Q Asi de from educating nenbers on how to vote,
getting their ballot to the county and that machine,
right, have you ever spent any tine educating your nenbers
on the electoral process after that point in tinme? Wat
happens after their ballot goes in that machine?

A. In the 2020 election, | believe we -- | would
have to | ook back, but | think we did informfol ks about
what was going on in the process. Yes.

Q Al right. And so what was going on in what
part of the process? The post-voting process?

A Yes. As you are aware, _after the 2020
el ection, there was sone contrcversy, and we needed to
make sure that our nenbers were aware that their ballots
wer e bei ng count ed.

Q kay. You seemfairly politically astute; is

that correct?

A That | ampolitically astute?
Yeah.
A [ I ndi scernible.]
Q You seempretty politically astute.
A well, I --

M5. ANDREWS: (bjection. Form
THE COURT: Sustained as to form
MR. BLEHM Al right.
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BY MR BLEHM

Q Do you consider yourself to be politically
astut e?

A Yes.

Q Yes. Okay. | would agree with that in our

conversation so far today.
So after the 2020 el ection you were very
I nvol ved; is that correct?

A After the -- in what capacity do you nean | was
I nvol ved?

Q Well, you foll owed what cwas taking place and
you educated your nenbers as tc what was happening; is
that correct?

A That is correct.

Q Did you foilow the Maricopa County el ection
audit in 20217

A Yes.

Q Ckay. Did your organi zation take a position on

whet her or not the senate audit should nmove forward or

not ?
A No.
Q No. GCkay. Did you personally support it?
A. Did | personally support the audits?
Q Yes.
A No.
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Q No. Wy not?
A Because we al ready have an el ection process in
pl ace.
Q Okay. And so your point is that Arizona nust
sinply followthe law, is that correct? That is in place?
A Yes.
Q Al right. So if the lawthat is in place says
that counties may elect to audit a hi gher nunber of
bal lots at their discretion, in other words, the 12
bal l ots and 12 eggs, then you would be-happy with that;
correct?
M5. ANDREWS: (bj ection. Legal concl usion.
THE COURT: Overrul ed.
You may answer, Ms. Vasquez.
THE W TNESS:  Yes.
MR. BLEHM  Thank you very much. | have no
further questions.
THE COURT: Thank you, M. Blehm
M. Kol odi n?
MR. KOLODIN:. W have no questions, Your Honor.
THE COURT: Ms. Estes-Werther?
M5. ESTES- WERTHER: No questi ons.
THE COURT: Al right. Any redirect?
M5. ANDREWS: Just a coupl e, Your Honor.
THE COURT: Yes, ma' am
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REDI RECT EXAM NATI ON
BY MS. ANDREWS:
Q Ms. Vasquez, | amgoing to ask you just a
coupl e of follow up questions.
Ch, | think I already got this one. Thank you.
Do you as executive director of the alliance

know who your nenbers vote for in elections?

A [ I ndi scernible.]

Q ['msorry?

A We have a bipartisan organization. So we | ook
at all candi dates and reconmmend based -- endorse based on

what candi dates are doing for seniors. For exanple, in
regard to social security or lowering the consuner
protection, voting rights.

Q That's how the alliance chooses which

candi dates to endorse?

A. Ri ght.
Q kay.
A And whet her they are Denocrat or Republican, we

woul d endorse those candi dates who are protecting our

voting rights, social security, Mdicare, and those kinds

of things.

Q But do you as executive director know which
candi dates your nenbers end up -- actually end up voting
for?
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A Ch, never. No.

Q And if your nenbership were to -- if you were
to know that your nenbers were voting for candi dates ot her
t han those endorsed by the alliance, would you stil
provide themw th voter education?

A Yes.

Q Wiy is that?

A Because we are working for the social and
econom c justice for all Arizonans, ol der Arizonans.

Q And so | want to touch on sonething you that
nmenti oned before. Specifically that you anticipate your
menbers m ght be confused if the hand-count audit noves
forward. So if nenbers were to ask you questions about
t he hand-count or were t©o direct questions to the
alliance, would the aiiiance take tinme to answer those
guesti ons?

A Yes.

Q And it sounded |ike before, the alliance
doesn't generally use resources to educate voters on the
process after voting or at |east you haven't so far in
2022; is that correct?

A Yes. That's correct.

Q But if this 100 percent hand-count audit in
Cochi se County were to nove forward, do you antici pate

that the alliance would have to use resources for
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educati on about that aspect of the election?
A Yes.

Q Thank you, Ms. Vasquez.

M5. ANDREWS: | have no further questions, Your
Honor .

THE COURT: Counsel, | have a couple of
foll owup questions. | will give you all the opportunity

to ask questions if there is.

Ms. Vasquez, can you hear ne okay?

THE WTNESS: | can.

THE COURT: Thank you. . cOne of the questions
you are asked was -- one of the things you said was that
you have a concern that if thnis plan or this voting, the
full hand-count audit goes forward, that you -- it would
cause confusion anongst your nenbers. You woul d have to
educat e, answer qguestions, and things like that. Do I
understand that correctly?

THE W TNESS: Yes.

THE COURT: | understand that the Board of
Supervi sors' vote was quite recent. But in the past week
or 10 days that this has apparently been on the table and
been in the mx, so to speak, have any of your nenbers
reach out to you with confusion or concern or questions
about what this neans for themin their vote?

THE WTNESS: No. [Indiscernible] sonme of our
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menbers.

THE COURT: Ckay. Wen you say nenbers, what
do you nean?

THE W TNESS: Qur board nenbers.

THE COURT: Ckay. So other than board nenbers
who | would consider they are staff of the alliance; iIs
that correct?

THE WTNESS: They are staff of the alliance?

THE COURT: Wen you say board nenbers, are you
tal king about, |ike, your volunteer beard or are you
tal king about the folks who kind of are elected to
represent the full wll of the alliance itself?

THE WTNESS: They are board nenbers. They are
vol unt eers.

THE COURT:©" Ckay. Are they -- have you
recei ved any communi cation froma Cochise County voter who
is a nmenber of the alliance, nmeaning one of the people
that you represent, one to the 12 to 1300 fol ks who has
reached out to you wth questions or concerns or issues or
confusi on about what the Board of Supervisors has proposed
and what it neans to their vote?

THE W TNESS: No.

THE COURT: Ms. Andrews, any followup to the
Court's questions?

M5. ANDREWS: Thank you, Your Honor.
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REDI RECT EXAM NATI ON
BY M5. ANDREWS:
Q | just want to clarify, M. Vasquez. You have

a board of directors and you said they are vol unteers;

correct.
A That is correct.
Q So are they an el ected board?
A Yes.
Q So is there a role to represent the interest of

t he menbership on the board?

A Yes.

Q And you nentioned that sonme nenbers of your
board of directors have had- guestions about this
hand-count audit; is that correct?

A That is correct.

Q Wuld it be fair to say they asked those
guestions in their capacity as representatives of your
menber shi p?

A Yes.

Q Thank you.

M5. ANDREWS: That is all that | have, Your
Honor .

THE COURT: Thank you.

M. Blehm follow up?

MR. BLEHM Yes. | have a few questions for ne
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If you tolerate ne for just a little bit |onger.

RECROSS- EXAM NATI ON
BY MR BLEHM

Q Can you please tell this Court how many board
menbers you have.

A Currently we have 15 board nenbers.

Q Fifteen board nenbers. And where are nost of
t hose board nenbers?

A Most are in Maricopa County,” and we have four
board nmenbers in Pima County.

Q Ckay. So nost are iw Maricopa. You have four
board nenbers in Pinma County. Do you have any board
menbers in Cochi se County?

A No. W represent North in Southern Arizona and
all of Arizona.

Q Wl |, okay. But Cochise County is in a
Sout hern Arizona; correct?

A That is correct.

Q Al right. Gkay. And so you -- okay. Your
board nmenbers are not fromthis county, but sonme did reach
out to you about concerns, | believe you said?

A. Yes. W discussed this incident.

Q Okay. When they reached out to you, did they

reach out and say | am concerned about this taking place?
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O did they say, hey, can you give nme sone information on
what is going on in Cochise County? | see there is sone,
you know, political stuff happening?
A. Repeat the question, please.

THE COURT: She asked if you could restate the
qguestion, M. Blehm

MR BLEHM Ch, | amsorry. Can | -- | just --
| have to | ook at her [indiscernible], Your Honor, |
apol ogi ze.

THE COURT: There is a TV screen right there

t 0o.

MR. BLEHM Ch, wow.. | could have just turned
to ny side. | amnot very gbservant, aren't 1? | am
focused on this TV because, yep. | don't know. Al
ri ght.

BY MR. BLEHM
Q But anyway. The question was when these board
menbers -- well, first of all, how many board nenbers

reached out to you wth concerns?

A Is that a different question fromthe original
question?

Q Just -- yeah. | amsorry. | had to relocate,
and sonetines | lose ny train of thought. | amlike a cat

with a | aser pointer.

But how many board nenbers reached out to you
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with concerns? Was it one? Two? Fifteen?

A We have all discussed concerns.

Q But | believe the question this Honorable Court
asked you was have any of your nenbers reached out to you
wi th concerns about what is happening in Cochise County.
And | believe your response was sonme board nenbers did; is
that fair?

A Yes. | would say that all of our board nenbers
have expressed concern or reached out wth concern.

Q Ckay. And is that why youcall decided to file

this petition?
A Yes.
Q Let me ask you this question, did you decide to

file this petition or did sonebody contact you from
Washi ngton DC and ask:you to file this petition?

M5. ANDREWS: (bj ection, Your Honor.
Rel evance.

THE COURT: Sust ai ned.

MR BLEHM Al right. Well, strike that
question then.
BY MR BLEHM

Q How many board nenbers expressed concern to

you, reached out to you after they read what they read in
t he paper, and said, hey, | have got concerns about this?

Any? O was this a general dialogue at a board neeting?
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M5. ANDREWS: (bjection. Form
THE COURT: Overrul ed.
You can answer, Ms. Vasquez.
THE W TNESS: Bot h.

BY MR BLEHM

Q Both. And then how many reached out to you
i ndividually and said | have concerns about this?

A Well, | would have to say three to five.

Q Three to five.

A Three to five, it could becnore.

Q Ckay. And none of theniwere from Cochi se
County; is that correct?

A Correct.

Q Al right. In fact, | believe your testinony
was that not a single nmenber of your organization fromthe
beauti ful County of Cochise has reached out to you to
express concerns; is that correct?

A Yes.

Q Al right. Thank you very nuch.

MR. BLEHM | have no further questions.

THE COURT: M. Kol odin?

MR. KOLCDIN. Briefly, Your Honor.

Wiere is the canera that can see ne, by the
way ?

THE COURT: There is one there and there is --
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MR. KOLODIN: Nothing close up. No. You know,
for ny beauty shot. But no, if | want to show sonet hing
to the wtness.

THE COURT: If you look up, there is a canera
right above nme, and it is pointed right at you right now

MR. KOLCDIN. Ckay. Very good.

THE COURT: Wether she can see it from your
vant age point is another question. You can see the angle.

MR, KOLODIN: Ckay. Very good.

CROSS- EXAM NATI ON
BY MR KOLODI N:
Q Ms. Vasquez, in 2020, isn't it true that
Maricopa County did an expanded hand-count audit?
A Yes.
Q Did ycur organi zati on oppose that?
A Not formally. No.
Q Did you -- did your organi zati on oppose it
I nformal [ y?
A No.
MR. KOLODIN: No further questions, Your Honor.
THE COURT: May the w tness be excused?
M5. ANDREWS: Yes, Your Honor. Thank you.
THE COURT: Ms. Vasquez, thanks for sticking

with us. W are going to go ahead and excuse you at this
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time, and you are free to go. Thank you.

Ladi es and gentlenmen, we are going to go ahead
and take our norning break at this tine. It wll be 15
mnutes. And we will start back up at a quarter till. W
will stand at recess until that tine.

[ Recess taken. ]

THE COURT: Al right. W are back on the
record and the parties are present. W wll continue with
the evidentiary hearing.

Ms. Andrews, did you have any other w tnesses
you wish to call?

M5. ANDREWS: Your Honor, at this point ny
co-counsel is going to take- over.

THE COURT: Ms. Madduri ?

M5. MADDURI: | have one adm nistrative thing.
| just want to ncecte for the record that we did, in fact,
serve the notion for Ms. Vasquez to appear renptely as
well as the Court's order granting that notion,

THE COURT: Right. | have no question whet her
It was served, and | understand the explanation. W are
dealing very quickly.

It was nore for the Court's edification about
noti ce and when the notion could have been raised. So |
appreciate the clarification.

Any other -- M. Madduri, anything el se?

Appx.0309
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M5. MADDURI: During the break, | spoke wth
def ense counsel, the recorder, and while we do expect to
exam ne both M. County Recorder as well as Director
Marra, since they are adverse parties, we think it would
probably make sense for themto take their direct
testinony and then for us to ask any questions as we did
on Cross.

THE COURT: Very well.

Ckay. M. Blehm do you wish to call any
W t nesses?

MR. BLEHM  Yeah. | didn't hear all of that.
| apol ogi ze.

THE COURT: Basically what she said is she is
going to let you all cali your own clients and they wl|
cross-exam ne at the ‘appropriate tine.

MR. KGLODIN:  Your Honor, one point of
clarification. What we had said since we represent the
recorder is that we plan to call himas a witness after
the close of their case and they are wel cone to cross.
Director Marra | don't believe we discussed.

M5. MADDURI: Ch, | amsorry. | spoke
separately wth the counsel for Director Marra.

MR. KOLCDIN. M apol ogi es.

THE COURT: GCkay. So long and short of it is,

are you done with your w tnesses?
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M5. MADDURI: Yes, Your Honor.

THE COURT: GCkay. M. Blehm did you have any
W t nesses?

MR. BLEHM Board defendants have no w t nesses,
Your Honor.

THE COURT: Thank you, sir.

M. Kol odin, do you have any w tnesses you w sh
to call at this tinme?

MR. KOLODIN: Yes, Judge. W would like to
call the recorder

THE COURT: Ckay.

Sir, if you wll please cone up to the clerk,

be sworn in, and then take the stand.

DAVI D STEVENS,
havi ng been called as a wtness and being first duly

sworn, testified as foll ows:

THE WTNESS: | do.

[ Pause in the proceedings.]

MR. KOLODI N:  Your Honor, a question before we
begin with our direct. W understand D rector Marra,
al though she is a nom nal defendant, is adverse to our
client's position in this case. |If he presents testinony,

will we have an opportunity to recall himat the
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appropriate subsequent to Director Marra's testinony for
rebuttal ?

THE COURT: You are essentially asking for
rebuttal of the defense case depending on what Director
Marra has -- testifies about?

MR. KOLODIN: Because we understand that the
nom nal |y defendant, her position is in conformty with
plaintiffs.

THE COURT: | wll give you -- you can do one
or two things. You can wait and have Recorder Stevens
testify at the end after everybodyc el se has testified, or

you can have himtestify now and based on the Director's

testinony, if you think there are areas that you coul d not
have -- what | would ratiher do is know what it is you want
to exam ne the w tness about before | open it up for
recalling himas a witness. | don't know if you have a
preference.

MR. KOLODIN: May | have a nonent?

[ Pause in the proceedings.]

THE COURT: What would you |like to do?

MR. KOLCDIN: | think we would like to cal
him-- reserve the right to call -- reserve the right to
call after Marra.

THE COURT: That's fine. | want to be clear.
l"mnot going to be really difficult about it. It's just

Appx.0312
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that | amnot inclined to allow us to rehash things that
have al ready been di scussed.

If there are certain areas that the director
testifies about that he can address, I'mgoing to give you
that opportunity. | just don't want it to be essentially
rehashing of what he is going to testify about here.

MR. KOLODIN: Thank you, Your Honor.

THE COURT: Go ahead whenever you are ready,

MR. STRASSBURG  Thank you; -Judge.

DI RECT EXAM-NATI ON
BY MR STRASSBURG

Q Can | have your nane, please.

A Excuse ne? " My nanme?

Q Can | #have your nane, please.

A Davi d St evens.

Q How ol d of a man are you?

A How ol d of a man?

Q Yeah.

A 61.

Q Fam | y?

A. | am Yes. Wfe and children and

gr andchi | dr en.

Q | see you have an enbl em on your | apel, would
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you tell us what those signify?

A Ch, yes. Eagle Scout and the Cochise County
enbl em

Q And what is your enploynent?

A. | amthe elected County recorder for Cochise

Q And how | ong have you had that job?

A This January will be six years.

Q Are you famliar with the proposal to
hand-count all of the ballots in Cochise County's general
el ection?

A Il am Yes.

Q And how did you get that famliarity?

A Goi ng through the procedures manual and the
st at ut es.
Q Do you: have any -- any experience from your

al nost six years as county recorder that you think wll
hel p you do a good job in this proposed hand count?

A Yes. The normal course of work | do now with
early ballots is pretty simlar with the organi zati on of
the ballots, the way we process them and then we transfer
t hem and provide the chain of custody.

Q And coul d you describe in a little nore detail
what is the process followed now in Cochise County for

hand-counts and recounts?
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A For the two percent audit hand count?
Q Yeah.
A It is -- it starts 24 hours after the el ection
I's over, which is Wednesday. And then typically the

process of actually counting ballots will be on a
Sat ur day.

So -- and there are volunteers are both -- two
parties of the state, recogni zed parties, have to be
present to execute the hand count. And those party chairs
will present a |ist of workers that wiil do the hand count
itself. And like | said, it happens on Saturday,
typically.

Q Is there a mc far you?
A It is right here. It won't nove either.

THE COURT:©" No. It is attached.

MR STRASSBURG  Can you --

THE WTNESS: | can do this.

MR. KOLODIN:  That m ght be better.

THE COURT: If it is better for you, but you
will need to be in an area where you are next to a
m cr ophone either at your counsel table or sonewhere el se.
That's why we --

THE WTNESS: | can try to --

MR. KOLODIN: Could you kind of |ean over so

everybody --

Appx.0315
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MR. STRASSBURG  Everybody can hear you?
THE COURT: And certainly don't be afraid to
speak loudly. It will be okay.
THE W TNESS: Ckay.
THE COURT: Much better.
THE W TNESS: Much better.
BY MR STRASSBURG
Q Do you have any famliarity with the EPM?
A | do. | do.
Q And just so we are clear, this is -- we are
tal ki ng about the 2019 EPM?
A Correct. That is the only one legal to use
ri ght now?

Q And how did you gain your famliarity with the

2019 EPW?

A. Every iwo years, the process is the Secretary
of State nmust -- is required to produce a new electric
procedure manual. And that process involves recorders and

el ection directors, which is basically the first step, to
go through it chapter by chapter to address any changes
primarily in statute order and procedure that we may or
may not have.

Q And what was your involvenent in that
consultation procedure for the 2019 EPM?

A We had nunmerous neetings that |asted basically
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all day. So 30 to 36 hours of in-person consultation
goi ng through, like | said, chapter one through the end of
t he EPM

Q And what was your personal involvenent in those
meet i ngs?

A. | was there. W -- when discussions cane up,
sonme chapters didn't require a | ot of discussion, sone
did. But we were there and went through each chapter and
each paragraph of each chapter.

Q And were you there just as-a recipient of the
word from Phoeni x? O were you there in a neani ngful
capacity?

A. Meani ngf ul capacity.

Q Tel | us what you nean by that.

A. Well, they rejected ny proposal. | don't think
t he canpai gn finance chapter should be an EPM And | have
objected to that numerous tinmes, but it is still there.

QO her recorders rejected to other parts of it, and then we
take votes and it either stays and or it cones out.
| ost that vote.

Q Were there any restrictions on what substance
in the EPM coul d be di scussed?

A. No. It was an open forum of discussion.

Q Now, you have been sitting in the courtroom

patiently, and do you recollect any discussion about this
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| anguage that we have been tal king about, the EPM
provi sion on page 215 that allows discretion in the
sel ection of recount ballots?

A No. | totally agree that it is part of the | aw
and the board was right in making a vote to expand the
hand- count .

Q Now, in your job as county recorder, do you
have any occasion to consult the EPM personally or is that
sonet hi ng that you delegate to staff?

A Primarily it is me. M chief deputies is
knee-deep in the procedures nmanual “al so. But if questions
ari se on how we do our job, they cone to ne and we go to
t he docunent ati on.

Q And do you have any famliarity with the 2021
draft EPM?

A. Yes. dhat one was done virtually so it was all
Zoom cal | s.

Q Because of COvI D?

A. Yeah. Yes.

Q And did you -- were you involved in those?
A W were on the |ine, yes.
Q Do you -- | nean, it is true, isn't it, that

Wi th respect to this provision on the discretion to
I ncrease the count size, that sanme provision was in the

20217
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A To the best of ny know edge, yes.
Q And nobody objected to it?
A. It not that | recall. No.
Q It wasn't a bow in the contention?
A. Not that | recall. No.
Q The representatives fromthe secretary -- from

Secretary of State Katie Hobbs' office participated?
A And nmy opinion, ultimately it's the Secretary

of State to put sonething in or take sonething out, so --

Q And it is still there?
A It is still there.
Q I will direct your attention just a little

| onger to your qualifications. Do you have any el ection
certifications?

A. | do.

Q Coul d wou tell us what they are and what they
mean?

A Every two years with the state -- the Secretary
of State puts on a training course to be state certified
el ection official. | have gone through that training
three tinmes. | have three diplomas in ny office. | have

conpleted all of the courses for the CERA programwhich is

a Certified Election Resource Admnistrator, it is a
nati onal certification.
Q Do you have any involvenent in the signature
Appx.0319
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verification process for the early nmail-in ballots?
A That is exactly ny authority, is to signature
verify every ballot that cones back in. And, yes, | do
personal |y participate in that.

Q Now, do you have -- can you think of any
objective reason -- well, let me ask it this way. Do you

have full and conplete confidence in the United States

mail to deliver all mail-in ballots commtted to their
char ge?

A | do not.

Q Do you have any reason for that you could point
to?

A. | have got a coupie of reasons. |In the 2018

el ection, we were contacting the post offices in the
county. And | contacied one, it was the Friday before the
el ection, and they said they had a ballot -- a tray of
over 400 ballots they were not going to deliver to ny
of fice because they m ssed the deadline.

| inquired about what was the deadline they
were referring to. They said Cctober 31st. And ny
response was that was a suggested mail by date. Your job
Is to take the mail fromA and deliver it to B, so you
need to bring those ballots down to ne.

In my opinion, had I not called them those

400 -- roughly 400 people would not have had their ballots
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count ed.
Q Do you have -- thank you. Do you have conplete

confidence in the ability of the post office to deliver
mai | addressed to you, to you?

A | do not.

Q And what do you base that on?

A. A letter a constituent brought in just this
| ast week where he tried to mail ne a letter and the post
of fice had marked it as undeliverable.

Q And that is a letter that you first showed to
me during the break; right?

A Correct.

Q Could you -- let-ire showit to you. Could you
descri be this envel ope?

A. It is justoa standard |etter-type envel ope.
They redacted out-who sent it to nme, but you can clearly
see ny nane and address.
s the address correct?

It is.

O > O

And the stanp in yell ow?

A That is what the post office puts on when there
Is an issue with it. This says, "Return to sender. Not
del i verabl e as addressed."

Q And how did you find out about this letter

addressed to you that was returned to sender?
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A The individual that actually tried to mail it
to nme brought it in ny office to showit to ne.

Q Now, in your -- do you have any experience in
governnment, generally?

A. About 30 years, yes.

Q Al right. Do you have any experience in the
| egi sl ature?

A Ei ght years.

Q From when to when?

A The el ection cycle 2008 to 2006 or | served
from 2009 to 2017.

Q As a nmenber of the legislature, did you have
any occasion to consider your vote on bills regarding
el ections?

A Constantl y. Yes.

Q And election procedures too?

A. Yes. And | actually drafted and sponsored sone
el ection bills.

Q Al right. You drafted themyourself or did
you farmthat out to soneone el se?

A Well, we have | eg (phonetic) counsel. It is a
group of lawers in a bullpen that draft what we want
done. But it is up to the sponsor to approve the | anguage
t hat cones out.

Q So it sounds like you had to read el ection

Appx.0322
BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 99

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANSV. CROSBY, ET AL.

| egi slation as part of your job and decide whether to vote
on it or not?

A. Every day. | probably made over 10,000 votes
in nmy eight-year career there.

Q And it sounds like, correct nme if I am w ong,
t hat when you would review election |legislation as a
| egi slator voting on it, you had to form sone sort of

meani ngf ul understanding of its provisions?

A Correct.
Q Did you have any conmmittee-chairmanshi ps?
A | did. For four years, i was the chairnman of

| T, information technol ogy and transportation. And ny
| ast two years, | was a rules chairman and an ethics
chai r man.

Q Now, what ‘nade you think you were the guy to be
chai rman of the [T committee?

A My 30 years of |IT experience before |I got
el ect ed.

Q Wt hout going on too long, could you just give
the judge a recap of your |IT experience, explaining how it
relates to el ections?

A Sure. | started off in 1979 with 3rd ID as a
conput er operator worker on the | BM 36030.

Q So you are an Arny guy?

A | am an Arny guy, 10 year veteran.

Appx.0323
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Mgrated into the SPARCstation. W did AS
mappi ng for commanders on the battlefield, real-tine
simulations. And then | spent 15 years in Norco BBA. The
| ast five years doing Internet security for DOD in
Departnent of the Arny.

| had a database of 1.2 billion records online
that | had to maintain and keep avail abl e.

Q Ckay. Thank you.

A | could go on, but --

Q No. No. I'mgood. That's good. | think we
all get a flavor.

On the rules commttee, what were your
responsi bilities regarding votes on election |egislation?

A Every bill that got passed through a nornal
committee or a subcormmttee had to go through rules to
make sure it was 4egal in nature and conformto the
Constitution. That was ny job. | didn't take public
testinony. | dealt specifically with the legal staff on
the constitutionality of the bills. And with nmy opinion
of it, they would either go through or not.

Q So it sounds |ike you had to have sone wor ki ng
knowl edge of the Arizona Constitution to do that job; is
that right?

A Correct. And believe it or not, | read it

every bill that went across ny desk.
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Q Now, you al so were chairnman, you said, of
et hi cs.
A Correct.
Q What were your responsibilities there, to the

extent you can discuss them | realize that is a lot of
sensitive confidential information.

A. It could be. Wenever there was a conpl ai nt
brought up against the legislature, it would go to the
ethics conmttee. And then we would have to adjudicate it
whet her to go actually have a conmmtteg hearing or not.

Fortunately for ne in ny two years, we never
had to have a conmttee hearing.” W were able to take
care of the situation el sewhere.

Q All right. Now, let nme ask, do you have any

famliarity with thi s-proposed hand count in Cochise
County?
A | do. Yes. Now

Q And how did you becone famliar?

A Goi ng through the El ections Procedures Mnual
and referencing statute.

Q So do you have as a recorder, do you have any
I nvol venent in that recount? |'msorry. Proposed recount

of all of the ballots?
A. O what we are -- of why we are here? Yes.

Q What is your responsibility?
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A. The board has asked ne to lead the effort to do
t he 100 percent hand count.

Q Does the board have authority, in your view, to
ask you that?

A. | believe they do.

Q And is there any kind of plan for this or are
you just going to wing it?

A No. There is a plan. W are going to follow
the El ections Procedures Manual by the letter. It is
going to be the sane as the two percent count, just nore
bal | ot s.

Q What do you nean by the two percent count?

A. That is typically what we have done in the past
was to do a two percent e@udit. That was two percent of
the el ection day or cne percent or 5,000 of the early
ballots. So the orocedure would be exactly the sane, it's
just going to be in a |arger scale.

Q So it sounds like you are saying you are going

to use the sane EPM procedures you have used before except

for the volunme of ballots invol ved?
A Correct.
Q So et nme ask you about that. Have you thought
about how you are going to staff this operation?
A. Yes. There is actually a procedure in the
procedure manual of how to get workers. | put out the
Appx.0326
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call to the party chairs, and | am happy to announce t hat
we are over 300 volunteers. And that was in less than a
week. Three of the -- the three recogni zed parties wll

all be in attendance: Republican, Denobcrat, and

Li bertarians, their chairs will be there. And as | said,
over 300 vol unteers.

Q So can anybody participate in this recount?

A There are two restrictions. One is you have to
be a registered voter in Arizona. And the other one is
one party can't have nore than 75 percent of the total
anount of volunteers, and we are under that 75 percent
mar K.

Q Do you have any [&nocrat vol unteers?

A We do. | have six parties that will be
represent ed.

Q And can you estimate for us the nunber of
Denocrat vol unt eers?

A. Yeah. 55.

Q How about Li bertarian?

A It is right around 45 or 50.

Q Ckay. And so it sounds |like Ms. Vasquez could
be a volunteer for this; right?

A. Coul d be.

Q Even if she lives in Phoenix?

A. Correct.
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Q So as long as she -- as you said, to summari ze,
she is a registered voter in the state, she can vol unt eer

to participate in the hand count?
A Correct. The list conmes through the party
chairs, so she would have had to contacted one of the

chairs and had them put themon the list. But, yes.

Q I f she wanted to?
A. I f she wanted to. Correct.
And that would -- she would have to cone to

Bi sbee for that?

A It looks like the location will be Sierra
Vi st a.

Q kay. Let's talk about the location. It
sounds like -- well, | should ask you. Do your
responsibilities thatinclude selecting the |ocation for
t he hand count and making sure that it is secure?

A. Yes, | do.

Q And how have you gone about discharging that
responsibility?

A | have identified four possible |locations. |
am wai ting pending the outcone of this trial to select one
of them Al four are in Sierra Vista. | have only gone
to two of them | haven't wal ked through the other two
yet, but | plan on doing that tonorrow.

Q So the two that you wal ked through, which are

Appx.0328
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candi dates for the location, could you describe them and
tell us what nmakes you think they are secure for this?

A. Well, one building is totally by itself with
Its own parking lot. And the other one is a cl osed-out
departnent store which has a | ot of square footage and
limted access fromthe outside.

Q But to get a closed-out departnent store, that

IS going to cost you a lot of noney, isn't it?

A It is going to be a donati on.
From who?
A The owner.
Q You have tal ked to hint?
A. | have. | talkea to himyesterday on the
phone.
Q kay. What are you going to do to nmake sure

the building is secure?
A. We are probably going to use deputy sheriffs.

Do they carry guns?

A They do, yes.
Q And how are you going to get deputy sheriffs?
A | have already contacted the sheriff hinself

and he is commtted to hel ping out.
Q And that -- who is the sheriff?
A Mar k Dani el s.

Q | see. Al right. And how are you going to --
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let's talk the security of the logistics. How do you plan
to get these paper ballots fromwhere they are to your
secure facility for the hand count?
A Currently, when we transfer the ballots fromny
office of the elections director we use | ockable
weat herti ght containers. Those sanme containers will be
used to transport these to the other |ocation.
Q And how many of those containers do you have?
A | have 12 right now.
Q And how big are they?
A Foot | ocker size. If you are in the mlitary
you know what that is, but --
THE COURT: It has sonething to do with the
tel ephone line. W are okay.
MR STRASSBURG  Sorry.
THE COURT: It is just checking to nake sure
you are paying attention.
MR. STRASSBURG  Whenever | hear a bell | stop.
THE COURT: You are well trained, sir.
BY MR STRASSBURG
Q So how many -- can you give us an estinmate of
how many of these paper ballots you are expecting?
A. Well, when | presented to the board |ast tine,
| used the estimation of 35, 000.

Q Where did you get that?
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A That was the center point of the 2020 el ection
and the '22 primary. | took the turn out of those two,
added them divided themby two and | cane up with 35, 000.

Q So have you been receiving early ballots for
t he Novenber 8th general ?

A W have.

Q And is that anount kind of enabling you to give
a gauge of what to expect, do you factor that?

A It is getting closer than last tine. | don't
think we are going to hit 35,000. W . process and send
over to the elections roughly 20,000 ballots and | have
got 4,000 in nmy vault, also pending whatever the post
of fi ce dropped of f today.

Q kay. Let's dalk about, once we get the
| ockboxes into the bi'g, secure room guarded by arned
sheriff deputies, so then do you expect to have happen?

A. W will have a very select group of people that
actually operate in that area. Because you will have to
transport the ballots to the working tables in back. So
we wll work in a snmall group, nmaybe six people that their
primary duty will be standing with the ballots thensel ves.

Q WI Il that select group be all Republicans, or
are you going to have kind of a tri-partisan group? O
how are you going to do that?

A. That's the goal is to have at |east three
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parties there. As this process goes forward, | wll be
maneuvering around the entire facility with the three

party chairs. So whenever | see they wll see.

Q And the three parties would be, what,
Republ i can, Denocrat, Libertarian?

A Li bertari an.

Q And you have got three others?

A | have got the party of non designated,

I ndependent, and ot her.

Q Ckay. And they are going to be there as well?

A They will be. Yes.

Q Al right. Tell us.about your -- the quality
of communi cation you are having as the recorder with these
party chairman in Cochi se County. How would you
characterize it? Isdit -- is it cooperative? 1Is it
frosty? Is it scnething in the mddle? Wat?

A. | think it is very cooperative.

Q What makes you think so?

A | have had no issues that have been brought up
about the process to date. It was a little accel erated,
but they have all responded to all of ny e-mails that |
sent out in a tinely manner.

| requested initially at 5 p.m on Tuesday the
initial list of workers. | had the authority to go two

days longer if | think | need nore people, so | gave the
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parties nore tinme. And basically it went from 162 to over
300, so --

Q Now, other than getting sued by these | awers,
has anybody el se pushed back on you? Any of the county
chairman said wait a mnute, there is going to be nass
confusion. It is going to be awful. You will never get

it done intinme. You can't do this. You don't have the

aut hority.
Has t here been any pushback |ike that?
A From the county chairs, no.
Let's tal k about the actual procedures of the
count .

kay. Cot it.
Are you goi ng to nmake those up yourself or are
you going to follow an establish standard authority on
t hat ?
A. The policies are in the procedure manual. They
gi ve accepted processes for counting the ballots.
Q Whi ch one are you going to use?
A The three-person net hod.
Q Ckay. Tell us how that works.
A Basi cally you have one person call out the
race. Sonething that wasn't brought up is we are only
| ooki ng at four races on the ballot. There is one federal

race, one statew de race, one legislative race, and one
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initiative. And it cannot be uncontested, that have to be
contested races.

Q Way just four and why --

A That is the procedure manual .
Q | see.
A. It would have been a fifth one had we had the

presidential race on this. Since we don't, there is only
the four. So those are the only four races that wll be
drawn by | ots on Wdnesday the day after the election. W
w |l draw those out so we know what races we are | ooking
at. We can drive on.

The forns that are going to be used, they are
exanples in the procedure nanual. W are going to foll ow
W th those.

But on the three-person nmethod, you have
sonmeone who calls it out. | wll use ne as an exanple.
W will call out and you go, Recorder Stevens, those two
people wll markdown that | got a vote. They wll go

through a batch so | am | ooking at batching 25 ballots at

atine.

Q Is that standard?

A That is in the procedure manual. There is a
variable. You can go to 100, | guess, if you want. But

25 seens |ike a very easy nunber to work with, because if

there is an error, you come down and soneone gets 23 and
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soneone gets 24, you back and start over. But if you have
100 or 200 of those, then it takes a | onger process tine.

So once those four races are done and the 25
bal | ot s have gone through, you conpare the nunbers. |If
they match up, it is considered good. You batch them back
up and you nove to the next batch.

Q Al'l right. And how are you going to -- well,
let me ask it this way. How long do you estimate this
process is going to take to count all of these 30,000 sone
bal | ot s?

A Ckay. My mic is okay.

Q | know. Just kind cef' | eaned forward.

A. There is two variables. That is how many early
bal lots will | get? And when | presented to the board
| ast week, | used 35,000, so | expect that nunber to be

| ess.

The other one is how nany are voted on el ection
day? So we are not going to know that until Wdnesday,
but the estimation is roughly 10, 000.

So | am |l ooking at maybe 30,000 now for early
bal | ots because all | have got is Friday, Mnday, and
Tuesday and what is dropped off on election day, so there
Is not much tine left to get them back in.

Q How do you know how many of these early ballots

you have?
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A Well, as -- we docunent themas we verify the
signatures going through them W batch themin batches

of 200, and then we transfer themover to the elections
departnment. W are currently averagi ng about 2,000 a day
that goes over. It tends to be a good process to go

t hrough, but when you have a | ot of phone calls and that
kind of thing, it tends to get sl ower.

Q Ckay. So just roughly, could you run the
nunbers for us that nakes you think you can get through
these 35 -- first of all, | should ask, how nuch tinme do
you have to do this?

A This has to -- it starts the day after the
el ection and the board was concerned that it needs to be
done by the date of canvaes. So that is ny end date.

Statute says it's 10 business days, so that is
the 22nd of Novenmber. So there is plenty of tine to do
this.

To give you an exanple, this is a large one |
had before. Say you have 60 tables and each table gets
four batches of 25, so they have to count 100 ballots in
an hour. So if they do that, every hour you do 6, 000
ballots. So in four hours you have done 24,000 ballots.
So it seens very doable to do it. If it is not done in a
day, cone back and do the second day and it shoul d be

done.

Appx.0336
BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 113

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANSV. CROSBY, ET AL.

Q So where are you going to get the tables and
chairs?

A. Vol unteers. | amcontacting the -- like the
Kni ghts of Col unbus, the church I go to, we are grabbing
tables and chairs fromthem Maybe contact the Rotary,

Ki wani s, see what they have got. | think | can get them
all fromthe churches.

Q So how woul d you characterize your personal
| evel of confidence as county recorder charged with the
duty to do this correctly, what is your |evel of
confidence that you can do this hand-count within the tine
al l otted?

A. | have a high level of confidence. It's a --
at the basic level, it is a very sinple process. And then
you just have to scale up the process.

| have got a | ot of people that want to work
with me. | have got a |ot of volunteers that want to
volunteer to do this job. | have got |ocations that we
can do this in now. And | have got plenty of tine to
conplete this task. So |I have a very high |evel of
confidence we can get it done within the tinme frane and be
very accurate with it.

Q Now, how are you going to nmanage this whol e
process? |Is that in the procedure manual too or do you

make that up as you go?
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A Well, there is sone things in the procedure
manual , but what | decided to do is a couple |levels of

managenent. | amgoing to have a group of tables, we wll
say six, and then | will have a supervisor over those six
tables. And | have got 60 tables working, I wll have 10
supervisors. Those people work directly with ne and the
chairs and they will be the conduit between us and the
actual workers. Because you don't want 60 groups of
peopl e getting up and noving around and trying to get

t hi ngs done.

They will be transporting ballots
back and forth, letting ne knowif there is an issue. It
will be very difficult for 180 people to be texting ne

that nmy foot hurts or the Iight went out or whatever.

So they miiti-Ilevel nmanagenent process, which
was well taught in the mlitary, seens to work out very
well. It should work out in this case for ne.

Q Let ne direct your attention to another natter.
| see it in your eyes. Training. These are just
volunteers. They are not going to know not hing about the
stuff. It is going to be a total ness because none of
them are going to be trained; true?

A. They will be trained before they start working.

Q Tell us about the training you anticipate. Wo

Is going to do it? Who is going to do it?
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A Who is going to actually do the training? The
goal is from Wdnesday to Saturday, | wll get that second
| evel of managenent trained up and then we wll nove out

and train the workers thensel ves. So now one person
doesn't have to train 300, they only have to train 25
people at a tine.

It is not incredibly difficult because you are

counting to 25 and you are marking it off. So | don't --

| don't expect a lot of issue wth it.

Q So the training, is it all rgoing to be oral or
wll there be witten handouts or copies of the rules or
sonet hi ng el se?

A. It will be witten. | have got everybody's
e-mai | addresses, | willcbe sending it to them

If I havedinme, | wll do a YouTube video. |

aman I T guy, so ihat kind of thing works well for ne.

But they will have witten instructions that they can
bring in with them and hopefully they will have with them
and we w Il have extra copies. But, again, it's not a
difficult process.

Q Now, let nme ask you this. It is kind of the
heart of the matter you have been in the courtroomfor the
testinony of Ms. Stephenson?

A. No relation but, vyes.

Q St ephenson?

Appx.0339
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A [ I ndi scernible.]
Q And you have been here for the video testinony

of Ms. Vasquez; right?

A Correct.

Q Did it seemto you that the basis for their
concerns was that they believe there is sone inportant
di fference between how you're going to do this proposed
recount, and how recounts have been done in the past, and
w Il be done for the Novenber general election. Do you
agree wwth that?

A | would tell you that IL<will follow the
procedures in the procedure nanual and the statute to the
| etter.

Q | am asking you a different question. It is
about the difference.

Do you see that there is going to be a
di fference, an inportant difference between how recounts
have been done previously under the EPMthat Secretary
Hobbs wote and you reviewed, and how you're going to do
this proposed recounts?

A | see no difference.

Q Now, what provision, if any, are you going to
make to give access to the county's director of elections?
W1l she be excluded? WII she be allowed? What were

what will her role be?
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A No. | don't want to exclude anybody,
especi ally her because she has sone experience in doing

this al so.
But there still has to be order in the room
And there is sonmething in the procedure manual that, say,
wor kers gets disorderly, | will have the authority to
renmove them But | don't foresee that being an issue, not
at all. Totally welconme her support and her help.
Q Thank you, sir.
Now, let nme ask you, are you famliar wth
Title 16, Section 602(B)~?
A | am
Q And how did you get famliarity with that

specific statutory provision?

A Readi ng it<" And going through it. It is very
easy to follow

Q Ckay. And this -- also we have been tal king
about a provision in the EPM of 2019 that says about the
discretion to increase the count size. Are you famliar
with that?

A | am

Q And how did you get famliar with that
provi si on?
A Reading it al so.

Q Al'l right. And as a public official charged
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wth the duty of conplying wwth the EPM and the statute,
can you tell us, does it --
THE COURT: Two beeps neans not hi ng el se.
BY MR STRASSBURG
Q Does it seemto you that there is any conflict
bet ween those two provisions?
A None what soever.

MR. STRASSBURG  Judge, nmay | have a nonent

to --

THE COURT: GCkay. O course. Absolutely.

[ Pause in the proceedi ngs. ]

MR. STRASSBURG  You know, that's a great
guestion. He is the brains-of the operation. | amjust

t he eye candy.

Thanks for<iaughi ng, Judge. You could have
fought ne on that-

THE COURT: You know we have a record of this;
right?

MR. STRASSBURG  Yeah. But it doesn't have to
be boring; right?

THE COURT: That's true.
BY MR STRASSBURG

Q The volunteers, is it unusual to utilize

volunteers for this purpose or do you do it all of the

time?
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A. No. Volunteers are used all of the tinme in

el ection cycl es.

MR. STRASSBURG | think that is it. Thank
you, Judge.

Wait a while. There m ght be questions for
you.

[ Pause in the proceedings. ]

MR. BLEHM May | just ask a clarifying
question?

THE COURT: Yes, M. Blehnf?

MR. BLEHM Does she goinext and then do | go
next or --

THE COURT: | amigoing in the sane circle.

MR. BLEHM Ckay. So | will go after
plaintiff.

THE CCOURT: The way | am-- you are
representing specific defendants, they are representing
specific defendants. The way | amgoing is in the sane
circle.

MR. BLEHM  Ckay.

THE COURT: So it is the sane order of
guestioning for every w tness.

MR. BLEHM  Thank you, Your Honor.

THE COURT: You bet.
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CROSS- EXAM NATI ON
BY MS. ESTES- WERTHER:

Q M. Stevens, Christina Estes-Wrther for Lisa
Marra. Have you conducted a hand count before in the past
Si x years?

A. For a county el ection, no.

Q Are you aware that Lisa Marra is the statutory
officer in charge of the hand-count process?

A Yes. And | argue that she should have been
doi ng this.

Q So you have proposed ---the board has proposed
a plan of which you are going to proceed with a hand
count. How are you going ta retrieve those ballots from
Ms. Marra?

A. Through the chain of custody process.

Q And when you say the chain of custody
process --

A It is going to be the sane as we give her the
ballots fromthe early voting.

Q And where are you getting that authority?

A Fromthe chain of -- through the board by
putting nme in charge of this process.

Q So is there a statute or the procedure that
specifies that this particular procedure of retrieving

ballots for a full hand count, is that in the statute?
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A | woul d have to | ook.
Q And did you consult with Ms. Marra at all about
any of these plans?
A No.
M5. ESTES-WERTHER: That is all the questions
that | have, Your Honor.
THE COURT: Thank you.
Ms. Andrews?
Ch, I"'msorry. M. Mdduri; right?
M5. MADDURI: That's right.~ Thank you.
MR BLEHM It's three together.
M5. MADDURI: | will “introduce nyself so you
know who you are talking to.." My nane is Lalitha Madduri,
and | represent the plaintiffs in the case.

THE W TNESS: Ckay.

CROSS- EXAM NATI ON

BY Ms. MADDURI :

Q Good norning, Recorder Stevens. Thank you for
being here. | knowit is an election.

A Nowhere el se to go.

Q I know how busy you all are. | also want to
t hank you for your service.

A. Thank you.

Q How -- you have been the Cochi se County
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recorder since 2017; is that correct?
A January of, yes.
Q And how many el ection-related ballot audits
have you perfornmed in your capacity since then?
A 0.
Q Have you overseen any hand-count audits of

ballots in the tine that you have been in office?
A For official county elections?

That's right?

No.

What about for any other election?

Yes.

o » O »

What is that?

A County elections for like the Cochise County
Republ i can comm ttee el ection -- election of the officers.
| have been part of the statew de el ection.

Q | see. Ckay. But nothing -- nothing in

Cochi se County, no statewi de elections that are voted in

by the general public of the county?
A Yes.
Q Have you trai ned volunteers to conduct

hand- count audits of ballots for countyw de or statew de
el ection that all voters participate in?
A Not yet.

Q Who has conducted those audits in Cochise
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County since you have been in office?
The el ection director.

And currently that would be Director Marra?

> O >

Correct.

Q So in 2020, Director Marra conducted these
hand- count audits?

A. To the best of ny know edge, yes.

Q Ckay. You -- | think you explained this
extensively on your direct. But you were previously a
state legislator; is that right?

A Correct.

Q Ckay. So you have read and drafted and passed
your fair share of statutes; whether related to el ections
or otherwise; is that fair?

A Only the kest |aw avail able. Yes.

Q And | assune in drafting those, you have been
become famliar with some of the statutory text and sort
of how to these things are drafted, a general -- | assune
you have devel oped a general know edge of all of that in

t hat capacity?

A You' d be correct, yes.
Q (kay. Have you -- is it your general
under st andi ng that when the word "shall" is used, that is

a mandatory provi sion?

A. Yes.
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Q And that that does not allow for any discretion
beyond what the statute says?

A. That's correct.

Q And | think you testified about this, but are
you famliar with the statutory requirenents that are laid
out in 16-602 for hand-count audits?

A There is two of them Yes.

Q There is 16-602, and what is the other statute
you referring to?

A No. You have two paragraphs, there is B and F.

Q Right. Certainly.
A Yes.
Q And there are other sections as well of that

statute. But 16-602, itcis your understanding that that
Is the provision of Arizona | aw that governs these
hand- count audits that way are discussing today?

A Correct.

Q And | think you are alluding to this, but

Section Fis the one that specifically relates to the

audits of early ballots; correct?

A Correct.

Q It sounds |like you have studied this provision
You are very famliar with it?

A | amgetting better.

Q So you -- at least it is famliar to you or you
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do recall that Section 16-602(F) provides for a random
sanpling and hand audit of early ballots at, quote, a
nunber equal to one percent of the total nunber of early
ball ots cast or 5,000 early ballots, whichever is |ess;
correct?

A Correct.

Q But you don't intend to follow that part of the
provi sion; correct?

MR. KOLODI N: (Cbj ection.

THE COURT: What is the basis of the objection?

MR KOLODIN: | would say calls for a | egal
concl usion, but argunentative; right? She is actually
trying to nake an argunent with respect to her neaning of
the statute that he doesn't intend to followit. | guess
vagueness woul d be the proper objection.

THE CCGURT: The way the Court understood the
guestion, and | apologize for interrupting at the end, is
that she is asking this witness in his proposed role
overseeing the audit hand-count, whether his audit
hand-count follows the statute requirenent of a random
sanple. He is in perfect position to be able to answer
t hat .

That objection is overrul ed.

MR. KOLODI N:  Thank you.

THE COURT: Thank you.
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If you need to have her --
THE WTNESS: No. | am good.
THE COURT: kay. Go ahead, sir.
THE WTNESS: In conjunction with the EPM vyes.
Il wll follow the | aw.
BY Ms. MADDURI

Q Is it not your intention to hand-count all of
the early ballots?

A Rephr ase?

Q Is it -- when you are conducting the audit --

A | intend to count everyiball ot.

Q Ckay. So that neans that you do not intend to
use a random sanple for the-hand audit of early ballots at
a nunber equal to the percent of the total nunber of early
ball ots cast or 5,00C early ballots, whichever is |ess;
correct?

A Il would follow that if that is what the board
wanted. The board voted to up it to 100 percent. And
there is one line in the EPMit states that at their
di scretion, they can increase that val ue.

Q | under st and.

A And the board did.

Q | am aski ng you about the statute and what it
says and whether you intend to foll ow what the statute

says?
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A | amrequired by law to follow the statute and
the El ections Procedures Mnual .

Q But it is not your intention to conduct -- to
use a random sanple; is that fair?

A. The random sanpl e woul d be 100 percent.

Q kay. So the random sanple will not be one
percent of early ballots cast or 5,000 ballots, whichever
Is |l ess; correct?

A Ri ght .

Q Are you aware al so that 16-602(F) only provides
for increasing that nunber beyond the 5,000 maxi mum if
any race is, quote, equal to ---if any race is, quote,
equal to or greater than the designated margi n when
conpared to electronicaliy tabul ated results.

Are you famliar wth that?

A. That statute is correct. But the procedure
manual has extended that to the counties to eval uate that
count to as high as they want.

Q Ckay. So it sounds |ike you understand what
the statute says?

A Wi ch has happened in the past. Correct.

Q kay. | amjust asking about the statute. |
understand that there is an EPM

A Ckay.

Q And that is how the procedure is, but right
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now, |'mjust going to ask you about the statute.

A | am just confused because you are asking ne
about part of the question, not the entire thing. | have
to follow statute and the procedure manual. So you can't
take one fromthe other and ask nme to do one thing or the
other. They both work in conjunction with each other.

Q Okay. Are you famliar with the part of
16-602(F) that states: "If at any point in the manual
audit of early ballots the difference between the nanual
count of early ballots is |ess than the designated margin
when conpared to the electronic tabul ation of those
ball ots, the el ectronic tabul atton shall be included in
the canvas and no further nanual audit of the early
bal | ots shall be conducted."”

A. | don't have it in front of ne, but | agree
wi th what you jusi read.

Q kay. And you would agree that you won't be

followi ng that provision as you have planned for this

early -- for the audit of early ballots; right?

A Agai n, you are asking ne to separate the two
parts.

Q I am | am

A. | can't do that. Because | have to follow the

procedure manual by | aw al so. The board voted to go to

100 percent. They voted for nme to do it, so to maintain
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within the bounds of law, that's what | have got to do.

Q Ckay. So your authorization or sort of why you
are doi ng the hand-count audit the way you plan to do it
I s because you believe that the board has authorized to do
that; is that right?

A No. The board did authorize me to do it. The
Court will decide if it is legal or not, but they did
vote. It was a two-to-one vote. They voted for ne to do
this and 100 percent count.

Q Ckay. So that -- that's where you derive your
under standi ng that you have the authority to do this is
because the board voted on it; +s that correct?

A. That and the procedure manual allows themto
vote on it.

Q Can you peint nme to where in the El ections
Procedures Manual < that the board?

A It is yellow

THE COURT: That's okay.
THE WTNESS: That |line right there.
BY MS. MADDURI

Q Ckay. | understand.

THE COURT: Could you state the line for ne so
| know which one you are referring to.
THE WTNESS: It states: "Counties may el ect

to audit a higher nunmber of ballots at their discretion.™

Appx.0353
BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 130

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANSV. CROSBY, ET AL.

THE COURT: Thank you, sir.

BY MS. MADDURI

Q kay. | would like totalk to alittle bit
about the plan that you were discussing with your counsel
for how the audit is going to proceed. How did you
devel op the plan?

A Which part? The whol e plan?

Q The whole thing. How did you go about
devel oping this plan?

A | went through the procedureg manual to

determ ne what they required. Andiwhen they were vague or

holes in the plan, | used ny experience to put into play
the rest of the plan, i.e.,-the nultiple |evels of
managenent .

Q kay. Sodt is it fair to say you didn't
consult anybody who has previously conducted a hand-count
audit of ballots in devel oping your plan?

A That is not fair to say.

Q Ckay. VWho did you consult?

A A coupl e of people in Phoenix.

Q Who was t hat ?

A G na Zavota (phonetic), fornmer elections
director, Secretary of State. And forner recorder officer
staff, | don't know if she wants her nanme read out | oud.

Q When did you start devel oping this plan?
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A Shortly after the first vote. Like | said, it
was two Mondays ago. So what, 14, 12 days ago.

Q To the best of your know edge, has a ful
hand- count audit of the early ballots ever been conducted
I n Cochi se County?

A. To the best of nmy know edge, | don't know. |
amonly 61.

Q Certainly not in the tine that you have been
County recorder; is that fair to say?

A Correct. Fair to say.

Q Is your plan witten down sonewhere or
publ i shed or available to the public?

A. It is in draft farm yes.

Where i s thatcaccessi bl e?

A | can get ‘you a copy.
Q kay. < That woul d be great.
A G ve ne your e-nmil address.
Q Il wll get it. | think for counsel, |ater.
MR. KOLCDIN: W as counsel, we would also |like
a copy.
THE WTNESS: Sure. | wll give it to
ever ybody.

MR. BLEHM  Agreed, Your Honor.
THE W TNESS: Transparency is key.
THE COURT: Over the lunch break, e-mail it to
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your counsel, and your counsel wll e-mail it to everyone
el se.
THE WTNESS:. |If they give ne an e-nuil,

will.
THE COURT: Thank you.
BY Ms. MADDURI

Q kay. | think for the counting you nmentioned a
t hree-person nethod for the account; is that right?

A Yes.

Q Ckay. And is that the threge-person call-out
met hod that is described in the EPW

A It is.

Q So am | correct iy understanding that it would
be a three-person teamthat woul d count each ballot?

A Yes.

Q kay. < And they would do that for each race
that you are auditing on the ballot; is that right?

A Correct. Four races, yes.

Q So that neans that three people would count
each ballot four tines; is that right?

A No. You would go down the list. |If you |ook
at procedure manual in the back, they have got several
forms. Any formw |l have all four races already on it.
So they will go through the ballot one tine for all four

races, and then the next ballot for all four.
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It wouldn't be 24 ballots for the federal race
and then you start over again for the state race. You
woul d do all four races, so you do the ballot one tine.

Q Okay. And what is your plan to verify that
t hat count was accurate?

A. When their totals nmatch up.

Q Whose total s?

A The two people that are witing down who got
t he votes.

Q Ckay. So you plan to do that?

A One calls, two wite. _Those to match up, it's
deened val i d.

Q kay. So once you have done that, will you do
any further verification that the count was correct?

A | amnot pianning on it. No.

Q Okay. < And how will you tally?

A Using a sanple formin the procedure manual,
the tally sheet.

Q I think you also nentioned that there would be
six individuals, a select group of six individuals who
would be with the ballots at all tinmes. Can you tell ne
nore about that?

A. Yeah. | amgoing to find six that | have the
nost confidence in and have themdo that job. | don't

even know who they are right now.
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Q So those six people are the only six people who
are going to count the ballots?

A. No. No. No. They are going to maintain the
security of the ballots off to the side. The volunteers
are going to count them

Q What does it nean that they will maintain the

security of the ballots?

A They will sequester the ballots in one area and
nobody but those six will have access to it. It could be
four people also, | just use six.

Q Do you nean when the baliots are not being
count ed?

A. That is called bailots at rest.

Q So while the dallots are out on the 60 tables,

they woul dn't be subject to that sort of security?

A. Wl |, no. Because they have to be counting
t hem

Q Ckay. You nentioned that you have received
nanmes for 300 volunteers; is that right?

A | have.

Q But | think you wote in your brief that the
maxi mum nunber of volunteers is 220; is that right?

A. That's the mninmum and the statute, four per
precinct. W have 55 precincts, it's actually 54. W

have one with nobody that lives in it.
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Q Ckay. And | think you went over this, | just
want to get the nunbers right. D d you say there were
about 55 Denocrats that --

A Yes.

Q -- that had been provided to you as potenti al
vol unteers for this?

A Correct.

Q And then | think you said there were another 45
or 50 libertarians?

A Correct.

Q Does that nean that thecremai ning 200 peopl e
who woul d be involved in the ceunt identify as
Republ i cans?

A No.

Q So what is the breakdown for the remaining 200?

A. We have P and D, party non desi gnated, other,
and | ndependents. | haven't had tine to collate the I|ist.
The chairs all e-mail themto ne, so | amstill working
t hrough that.

Q Ckay. So you don't know what the conposition
for the other 200 individuals are?

A No. | can tell you the other three parties
were under 10 each before the last e-mail | got |ast
ni ght .

Q kay. So it is fair to say that the mgjority
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are Republican?

A Yes.

Q Have you verified that each of these
individuals is a registered voter in Arizona?

A | have not yet. No.

Q And how many of these volunteers have prior
bal | ot audit hand-counting experience?

A | do not know.

Q So it could be the case that none of them have
experience in this?

A Sone do because the party chairs have been
i nvol ved with this.

Q kay. So the six party chairs, | assune?

A No. Three party chairs.

Q Three parties. GCkay. So you know that three
of these individuals --

A Vell, | know at |east two of them

Q l"'msorry. | amno | amtal king quickly, but

we shoul d make sure that we don't speak over each other,

so the record is clear. So | will also slow down. |
apol ogi ze.

A kay.

Q It can get very conversational.

A. | don't think the Libertarians participated

previously. They are this tinme. But | know the
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Republ i cans and Denocrats did. | don't know who the 6 or
12 that have done it in the past are, but | ampretty sure

they are probably on this list, but | can't guarantee
t hat .

Q kay. | understand. So it's fair to say that
you are confident only in that about 12 of these
I ndi vi dual s have previously done a hand-count audit of
ballots; is that right?

A That is probably fair to say. Yes.

Q Ckay. So hundreds of these-people have never
done this?

A | would say correct. -’ Yes.

Q (kay. Have you conducted any training with
t hese volunteers so far?

A Not yet. No.

Q kay. < VWhat is -- you started to touch on this
but I want to get a little nore details on your plan for
training them \Wat sessions have been schedul ed for
training?

A None of them have.

Q Ckay. And when do you plan to start the

training?
A. It will be between Wednesday and Sat urday of
next week.

Q So Wednesday after the election; is that
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correct?
A Correct. That's when this process has to

start.

Q That's when the training will start though; is
that right?

A. Potentially yes.

Q kay. So between Wednesday and Sat urday, you
plan to conduct training, and | think you said this to
your counsel, but I would just like to clarify. Those are
the people -- that's sort of a smaller, select group of
I ndi viduals who will then go out and train nore
vol unt eers?

A No.

Are you done?

Two types ‘@mnagerial type will have different
training. The werkers will have their own type of
training. So the second | evel of managenent | am | ooki ng
at wll be trained first. And then the workers wll be
trai ned next.

Q Ckay. And do you anticipate that both of those
trainings are going to be taking place between Wdnesday
and Sat urday of next week?

A. That is the goal. Yes.

Q Are you devel oping the materials for these

t rai ni ngs?
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A I wll. Yes.
Q Ckay. Have you begun that process?
A | have not.
Q kay. Have you previously prepared any
training materials to train individuals on how to conduct
hand- count bal |l ot audits?
A | have extensive training in training people
how to do a job. |In hand-count auditing, no.
Does that nmake sense.
THE COURT: | understood what you neant.
THE W TNESS: Ckay.

BY MS. MADDURI

Q | think | did as-well.

A That' s okay.

Q Sorry. | ‘@amlooking at ny phone because | am
getting confused about the dates here. Ckay.

So the training, you believe, will conclude
around Novenber 12th; is that correct?

A That's the goal, but | have until the 22nd to
finish. So it may slip into the next week.

Q So the training mght slip into the next week?

A That's highly possible, yes.

Q kay. And | assune that no one will count
these ballots until after they are trained; correct?

A. For the audit?

Appx.0363
BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 140

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.
Q Yes.
A No.

Q kay. So at the earliest then, you anticipate
that the audit of the ballots, the hand-count of the early
ballots will start on Sunday the 13th; is that right?

A. W don't work on Sunday.

Q Ckay. So it will start at the earliest on
Monday t he 14th?

A It could be the 12th.

Q It could be Saturday if you-finish. Ckay.

It is fair to say about _Saturday is the
earliest you anticipate starting?

A Yes.

Q Is it also fair to say then that you don't
antici pate any countiig on weekends or is it just Sundays?

A Just Sundays.

Q kay. So the 13th won't be one of the days
that you count. GCkay. So is it right then that you have
si x days, the 12th, and then the 14th to the 18th to
finish the audit?

A No. The 22nd.

Q The 22nd. Ckay. So you have the 12th, the
14t h through the 18th, the 21st, and the 22nd. Let ne
start that over. So you have -- okay. So you have

bet ween the 12th and the 22nd, and there are two
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Saturdays -- sorry, to Sundays in there. VWich I think
| eaves eight days; is that right?

A. | would go with eight days because the board
has to canvas on the 22nd. It should be done before the.

Q Have you confirnmed that all of the 300
vol unteers that have been identified are avail able for
every one of those eight days?

A No.

Q Have you confirnmed that they are avail able for
every one of the training days?

A No.

Q Ckay. So it is possible that they are not
actually available for all af the days that you anticipate
doi ng the hand-count --

A | don't arniicipate needing all of themfor al
ei ght days either:

Q So is that -- no, you don't know if they are
avail able for all of the days?

A No, | do not know.

Q Ckay. You would agree that the audit that you
are planning for early ballots cannot take place if
75 percent of the volunteers are fromone political party;
correct?

A Correct.

Q Are you famliar with the fact that in the past
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when Cochi se County has conducted its audits, it has taken
bet ween about one and two days to do the hand-count audit
of these ballots?

A | think that sounds about right. Yes.

Q Ckay. And you are also famliar that those
audits were conducted on nuch, nuch smaller sanple of
bal |l ots than what you are proposing to do here?

A Yes.

Q Ckay. Is it your understanding that
I ndi vidual s fromthe Denocratic Party -who have been
identified, if they don't show up for the audit, is it

your understanding that the audit can't nove forward?

A. No, it can. It requires two recognized
parties.
Q Okay. | vwuld Iike to talk about the secure

facility that you were describing. Have any of those
facilities previously been used to conduct a hand-count
bal | ot audit?

A No. Not to ny know edge?

Q Are they all privately-owned facilities?

A No. One is Cochise Coll ege.

Q The two -- you nentioned that you had sort of
talk to or secured two of themso far; is that right?

A As possible |ocations. Yes. They were all

vacant and they have the ability to be used.
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Q Ckay. Have you engaged in any sort of contract
or other official --

A No.

-- agreenent to use the facilities?

No.

kay. So that doesn't exist at this tinme?
Correct.

Where did the audit take place in 20207
Where did it take pl ace?

Yes.

The el ections depart nent.

o >» O » O >» O »

Wul d you agree thatif you are not able to
secure a secure facility, that this audit can't continue
or take place rather?

A. No. | wori’t contend to that.

Q So it mwould be your position that you may
conduct this audit even if you are unable to secure a

secure facility?

A No. | could probably find another secure
facility.
Q Ckay. So you would agree that if you cannot

find a secure facility, the audit can't nove forward?
A. Technically. Probably, yes.
Q Have you signed any contracts or any fornmal

agreenents about the security that anticipate being
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provided at the facility once it's secured?

A No.

Q Is it your intention that these facilities are
guarded 24 hours a day by arned personnel ?

A. No. And they don't need to be.

Q But either way, you haven't actually nmade a
plan for how that would | ook?

A | don't need 24/7 security. Wen we are done
counting the ballots, we cone back to ny office into ny
vaul ts, which is secure.

Q Okay. So your intention is that each day, the
ballots will be noved fromthe facility to your vault; is
that right?

A They will be housed in ny vault to begin wth,
then noved to the faciiity for count, and then noved back
to the vault untid 100 percent count is conplete.

Q Just to make sure | understand. So is that
happeni ng on a daily basis? You are noving the ballots

fromyour vault to the facility and then back at the end

of the day?
A Yes.
Q How many cars or trucks or -- what's the plan

for the transportation?
A County vehi cl es.

Q kay. And how many vehicles do you anticipate
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needi ng?
A | don't know yet. Probably two.
Q kay. And you haven't secured those vehicles
yet ?
A Not yet.
It's a |l ot of questions.

THE COURT: We still have at | east one nore
person.
THE WTNESS: | know.
BY MS. MADDURI
Q | would like to talk tocyou briefly about the
chain of custody of the ballots,” which we sort of started
tal ki ng about but | had a few nore questions about that.
I's it your understanding that 16-602(H), which
I's one of the provisions of the statute that you have been
studying, is it vour understanding that that statute
requires that the county officer in charge of elections
shall retain custody of the ballots for purposes of
perform ng any required hand counts?
A I will agree that's what the statute says.
Yes.
Q But you, of course, plan to take custody of the
ballots fromD rector Marra; is that right?
A Through the voting -- the legal voting of the

board. Yes.
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Q In 2021, did you ever obtain custody of the
bal |l ots after the hand count -- for the hand count?
A. One nore tinme?
Q Did you ever obtain custody of the ballots for
a hand count in prior elections?
A No.
THE COURT: Ms. Madduri, | don't want to
i nterrupt you. But we are getting close to lunchtine. |
was hoping to allow you to finish your questions, but if
you think it is going to be a bit --
THE WTNESS: | am herecall day.
THE COURT: So am|.
M5. MADDURI: Me-to0o0.
THE COURT: Aii right. Let's go ahead and take
our lunch break at this tine.
W are going to conme back at 1:15, everybody.
| want to nmake sure that everybody -- all of us from out
of town have plenty of tinme to nmake sure that we have the
opportunity to get sone lunch. W wll start back up
pronptly at 1:15. We will stand at recess until that
time. Thank you all.
[ Recess taken. ]
THE COURT: We'Il go back on the record. W
are back on the record to reflect the presence of sane

counsel, sanme parties as previously. M. Stevens is still
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on the stand, previously sworn. You nmay continue your
exam nati on.
M5. MADDURI : Thank you, Your Honor.

Thank you, Your Honor.

CROSS- EXAM NATI ON ( CONT' D)
BY MS. MADDURI :

Q Good afternoon, Recorder Stevens.

A How are you doi ng?

Q |"'mdoing well. | wll try-not to keep you too
much |l onger here. One clarification. | wanted to make

sure | understood one of your answers. So you plan to
start the process that you' re going to engage in on
Wednesday; correct?
A By statute, yes.
Q kay. <if on Wednesday 75 percent of the
i ndi vi dual s who appear are fromone party, you woul d agree
t hat you cannot proceed with the planned hand-count audit;
correct?
MR. KOLODI N: (bjection; asked and answer ed.
THE COURT: Overrul ed.
THE WTNESS: |'mnot planning on having
everybody there on Wednesday. Just the chairs to the
dr aw.

BY Ms. MADDURI
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Q So | can clarify. So on the first day of
counting when you're actually doing the counting, would
you agree with nme that if 75 percent of the individuals
t hat appeared that day are fromone party, then you woul d
agree that you cannot proceed with the planned audit; is
t hat correct?

A. No. | would have to take one party down to 75
percent. So if all the other parties equal 25 people, the
one party could have 75 people, then | coul d proceed.
They coul dn't have 85 or 95.

Q So in theory it's over 100 people. They
couldn't have 76 people out of the 1007

A Correct.

Q You nentioned that about the board neeting that
t ook place you said l“think two Mondays ago?

A Yes.

Q So that's | think Cctober 24th?

A. ["l'l go with that.

Q Are you famliar with the resolution that the
board passed that day?

A Yes, to the best of ny know edge, yes, they
passed item nunber two. |Is that the one you're tal king
about ?

Q That is the one. And that's the resolution

that it's your understanding the board passed t hat
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aut hori zes the hand-count audit that you're planning; is
that right?

A Correct.

Q So let's take a ook at that briefly. So that
neasure that passed, you said it was nunber two, and
that's right. It says pursuant to A R S. 16-602(B), the
county recorder or other officer in charge of elections
shall take action necessary to performa hand-count audit
of all county precincts for the 2020 general election to
assure agreenent with the voting nmachine count. Such
audit shall be conpleted prior to the canvass of general
el ection results by the Board ef Supervisors. Does that
sound correct based on what -your recollection of that
measure iS?

A Yes.

Q So thai nmeasure that was passed, it

specifically cited AR S. 16-602(B); is that right?

A Yes. | don't have it in front of ne, but yes,
| think so.
Q | can represent to you that it only nentions

16-602(B). So by definition it does not nention
16-602(F). Whuld you agree?

A Sur e.

Q And F is the provision that governs the recount

of early ballots; is that right?
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A Fis, yes.

Q And to the best of your recollection, 16-602(B)
doesn't nmention early ballots; correct?

A Correct.

Q So is it fair to say then that the board has
not authorized your recount of the early ballots?

A That's not ny interpretation. | think that's
what the Court is going to decide today.

Q I n past el ections, can you descri be what your
role is wwth early ballots?

A Sure. How far back do you want to go? They --
we provide a list of everybody who is going to get an
early ballot to our vendor, -which is Runbeck out of
Phoeni x. They print and iold and stuff the envel opes that
get mailed out. They-all nmail out of the nmail house out
of Phoeni x. The woters get them They vote them
hopeful Iy, and they have two options of bringing them back
in. They can use it for all three [indiscernible]. Drop
off at ny office, use the drop box, or put themin the
mai | .

| receive themback in one of those forns, and
then we process those. W have to renpbve the security
envel ope on the outside. For our county it's green. The
signature affidavit envelope is yellow, exposing that. W

put themin batches of 200. W verify the signature of
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those. \Wen those batches are done and conpl eted, we scan
the affidavit envel opes, and then we transfer them over to
el ecti ons departnent.

Q So -- and you -- sO you -- just to nmake sure |
understand, so there's one outside envel ope that the
bal | ot, plus another envelope are mailed in; is that
right?

A Yeah. One is provided to protect the
si gnature.

Q And so you open that outer  envel ope?

A Yes.

Q And then you exam ne -t he envel ope that contains
the ballot?

A Correct.

Q So at no point do you open that envel ope or
exam ne the ballei itself; is that right?

A. Qut of those, yes. The process is a little
different for UOCAVAs.

Q So these are for regular early ballots that are
vot ed?

A Yes.

Q How does the process differ for UOCAVA bal |l ots?

A. There's emailing that goes on. W have issues
wi th maybe the federal wite-in ballot. So it's m ninal

for us. A couple hundred. It's not a lot.
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Q So for the vast majority of the ballots --
A Yeah.
Q -- the early ballots, you -- once you have
| ooked at that the interior envel ope that contains the

W tness's signature, you pass on that ballot to the other
county election adm nistrators who are going to open it
and count it?

A Once we have accepted it, yes.

Q Once you've verified the signature. ay. So
I n past elections, you' ve never handl ed an early voted
ballot itself then that is out of {hat envel ope; is that
right?

A. That's not totally true. Sonetines people

don't put themin the envel ope.

Q But assumng --
A It's a rare case.
Q Sorry. | didn't nmean to interrupt. Assum ng

that the voter sort of did it in the proper way and it's
In the correct envel ope --

A W never see the ballot; correct.

Q So you don't have any experience then making
sure that that ballot doesn't get damaged in your care; isS
that right?

A. Agai n, sonetines they get to us damaged.

But - -
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Q Sure, but assuming it canme in sort of the
proper form and the proper envel ope, you don't have any

responsibility to make sure that that ballot itself
doesn't otherw se deteriorate in sone way?
A Not at all.
O that it isn't altered in sone way?
No.
So you don't have any experience doing that?

No. [It's not ny authority, no.

o » O >» O

| promse I'mgetting to the end here. And I
just want to revisit the statute to understand a coupl e of
things. And again, you ve already testified that you've
studied the statute, so |'mygoing to talk to you
specifically about 16-60zZ{(F) which |I think we have agreed
governs the recount ¢f the early ballots. | shouldn't say
recount, but a hand audit of the early ballots?

A Yes.

Q And 1'1l just preface, | understand that
there's also the El ections Procedures Manual, but |'mjust
goi ng to ask you about the statute for now.

A Il will try to answer your question, but | have
to utilize both.

Q | understand, but |I'mjust going to ask about
the statute. GCkay. So the statute, | think we have

al ready decided, it says that for the selection of the
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early ballots that are going to be audited, the el ections
officials, quote, shall randonmy select one or nore
bat ches of early ballots that have been tabulated to
I nclude at | east one batch from each machi ne. Does that
sound right to you?

A Uh- huh.

Q And to clarify, during your audit, there won't
be any such random sel ection; correct?

A Correct.

Q And then it al so says that -the el ection
wor kers, quote, shall randomy select fromthose
sequestered early ballots a nunber equal to 1 percent of
the total nunmber of early bailots cast or 5,000 early

bal | ots, whichever is |less. Does that sound right?

A Are you stiil reading B or are you reading F?
Q " mreading F.
A That's correct.

Q And agai n, your planned hand-count audit of the
early ballots wll not do that; correct?

A Correct.

Q And | think you said that you expect 35,000 or
so early ballots; is that right?

A. That was ny estimation a few days ago. Now
it's 30,000, early ballots, yes.

Q So 30,000. W can take your nunber. Do you
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agree with ne that 1 percent of 30,000 ballots is 300
bal | ot s?

A. kay.
Q | can represent to you that | did that on ny

cal cul at or.
THE COURT: If you want to take out your
cal cul at or.
Q | don't trust ny math.
And so is it your understanding in Cochise

County, has there ever been an audit 6f nore than

1 percent of the early ballots by hand?
A In nmy experience, | don't know.
Q kay. So you don't know. But since you have

been recorder, has there been an instance where the early
bal | ot hand-count audit has gone past that 1 percent
nunber ?

A. Not to my recollection, no.

Q So it's fair to say that typically in Cochise
County that hand-count audit of early ballots is roughly
anywhere from 300 to say 600 ballots if there were a very
| arge nunber of early ballots in a particular election?

A | woul d say yes.

Q And in this audit, you expect to count
approxi mately 30,000 early ballots; right?

A Correct.
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Q And then one nore part of the statute 1'd |ike
to speak with you about, which is again at 16-602, and
this is going to be Section I. And it says the hand
counts prescribed by this section shall begin within 24
hours after the closing of the polls and shall be
conpl et ed before the canvassing of the election for that
county. Does that sound right to you?

A Yes.

Q And ny question for you is, you plan to start
training for the hand count on Wednesaay after the

el ection; correct?

A Wednesday or Thursday, vyes.
Q So that's not actually starting to count the
ballots. It's just training; is that right?

A. Yes.

Q So your audit isn't going to conply with

Section | --

A Yes, it is. W will start the process within
24 hours.

Q | see. And you're defining process as training

to count the ballots; is that right?

A Yes. It starts with pulling the lots of which
races you're going to check.

Q So the step you are going to take on Wdnesday

Is to pull the |lots?
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A Yes.
Q If you just give ne one second.
A. Take your time.
Q Sorry. | have one last thing | want to ask you

about. Are you famliar with the hand counts going on in
Nye County, Nevada?

A. No.

Q What about Esneral da County, Nevada?

A No.

Q Wuld it surprise you to learn that in those
counties these hand counts are consistently producing
I nconsi stent results that need to be reaudited?

A. Wt hout know ng tiie procedures, | can't give
you an answer, no.

Q Wuld it surprise you to learn that in
Esneral da County it's been taking about seven hours for
every 300 ballots to be counted?

A Again, | don't know what the procedures are.

M5. MADDURI: | don't have any nore questions,
Your Honor.

THE COURT: Thank you. M. Bl ehn?

M5. MADDURI: Thank you for your tinme. | know
you're very busy.

THE WTNESS: | have got all day.

MR. BLEHM Al right. Good afternoon. |I'm
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sorry, Your Honor. M brains are in ny feet, so standing

stinmul ates thought.

CROSS- EXAM NATI ON
BY MR BLEHM
Q 2019 -- I'msorry. 2020, did you play any role
in the election here in 20207

A Yeah. Through ny part of the early ballots and

early voting in ny office.

Q And what was that role?

A Processing -- sending out, receiving,
processing every early ballot, Broviding early voting in
nmy office.

Q And so you handl e that process now, is that
correct?

A Ve do.

Q And where are all the early ballots stored?
A In ny vault.

Q Present|y?

A No. As we accept them they get transferred to
el ections.

Q So as you accept them they're transferred to
the el ections division, and then where are they stored?

A In their vault.

Q In their vault. GCkay. How far is that?
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A About 150 feet.
Q 150. Is it in the sane buil di ng?
A No.

Q Ckay. And so your participation in the
el ection in 2020 was not to count ballots; is that
correct?

A Correct.

Q And do you know anyt hi ng about how nmany ball ots
were received in 20207

A Early ballots? Roughly 48,800.

Q 48,000 early ballots. _4and you | believe
testified earlier that you anticipate 35,000 this tinme?

A. It's down to 30, but yeah.

Q Down to 30. _diow many in-person ballots were
voted in 2020 in Cochise County that you are aware of?

A Ri ght around 33, 3400.

Q 33, 3400. So approxi mately 80, 000 peopl e voted
I n Cochi se County?

A No, no, no. O the early votes, the 38, 000
I ncluded the in-office. W had roughly 12,000 on el ection
day.

Q kay, 12,000 on el ection day.

A. Total was north of 61, 000.

Q And are you famliar at all wth the process

t hey used for conducting the hand audit during that tine?
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A No, | did not participate.

Q Are you aware of whether or not they net the
deadline to certify the election?

A. Yes, they did.

Q They did. By how |l ong, do you know?

A | do not know.

Q Al right. And | guess we will have the
el ection director testify as to that | suppose if you
don't have any know edge.

You testified that you worked on the El ections

Procedures Manual in 20197

A Yes.

Q In 2019 it incluged that | anguage, did it not,
t hat says counties can count nore?

A | did.

But they can't count |ess?

A What ?

Q But they cannot count |ess; correct?

A Correct.

Q So were you part of the process through the

Secretary of State's office to prepare revisions for the
2020 El ections Procedures Manual ? | nean, |'msorry,
20217

A. Yes. To the best of ny know edge, that was

totally done online.
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Q Ckay. At any tinme during that process, did
anybody make any recommendati ons what soever to change the
| anguage regardi ng hand-count audit of early ballots?

A My recoll ection, no.

Q No; okay. Did anybody fromthe Secretary of
State's office that you' re aware of criticize that
provision in the Elections Procedures Mnual ?

A No.

Q And the El ections Procedures Manual was
finished and sent to the Governor and Attorney General ?

A Yes, it was.

Q That was rejected; cerrect?

A Yes.

Q So it's your wunderstanding we're currently
wor ki ng under the 2019 EPM?

A Correci.

Q Al right. And when you performed this audit,
do you plan on doing anything in violation of the
El ecti ons Procedures Munual ?

A No.

Q Do you intend to do anything in violation of

Arizona el ection | aw?

A No.
Q Do you intend to violate Arizona law in any
manner ?
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A No.
Q And so are you confortable with the process

that you have put in place to conduct this audit?

A. It's not conplete, but yes, | am

Q Al right. And how |long do you anticipate it
will take you to conplete that audit in total ?

A I initially estimated two to three days when |
presented to the board.

Q Has that changed at all?

A It's changi ng, yes, because-the anmount of
bal | ot s are droppi ng.

Q The anmount of ballots are actually -- the
anount of ballots you projecied are actually decreasing?

A Yes.

Q And so it wmll take less tine. |Is that your
under st andi ng?

A. Yes, and when | gave ny estimate, | was using a
si x- hour wor kday.

Q Ckay. And if need be, can you count that --
push that up to eight or 10 hours?

A | can, yes, depending on the vol unteers.

Q And so | believe you also testified that as you
get the ballots in, you yourself, you renove themfromthe
yel | ow out er envel ope?

A No. It's green.
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o » O »

A green envel ope?

Yes.

The inner envel ope is yell ow?
Yes.

["msorry. |'mthinking Maricopa. But you

remove them fromthe green envel ope, and then you sort

theminto batches; is that correct?

A

> O >» O »F

Q
correct?

A
Q

Yes.

And then they're signature verified?
Correct.

And your departnent does that?

Yep.

Are your enployees conpetent at doing that?
Yep. We're aii trained.

So you do@wiay a role in the el ections;

Yes.

So it's not as if you have absolutely no

experience participating in elections or doing

el ection-rel ated work?

A
Q

Correct.

Have you ever been accused of violating Arizona

el ection |law or the El ecti ons Procedures Manual before?

A
Q

Not to nmy know edge.

So it's your understandi ng that you have
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conplied with the | aw during your tenure in your position?

A Correct.

Q So once you get those sorted into batches, do
you put themin trays or sonething?

A They're in watertight | ockable containers.

Q How many per batch?

A 200 -- 200 ballots in a batch, and we send the
contai ners over roughly five batches in them a thousand
bal | ot s.

Q A thousand ballots. Al right. Wen they get
to the Departnent of Elections, then he's responsible for
openi ng them and processing the ballots; correct?

A Correct.

Q Do you think you can handl e a ball ot w thout
damagi ng it?

A I think -- well, yes, | do.

Q Do you and your departnent handle early ballots
all the tine without damagi ng themin the envel opes they
conme in?

A To a degree, yes. Sonetines the machine that
opens themslices the yellow one open a little bit.

Q kay.

A But ot her than that, yes.

Q Do ballots get damaged in other ways?

A

Yeah, they generally cone in danaged if they
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are. W' Il have water-soaked ones. Sonetinmes they're
just mangl ed by the post office.

Q But you believe you' re conpetent to handle
t hese ballots --

A Yes.

Q -- W thout causing damage or, you know, doing
anything |ike that?

A Yes.

Q You don't intend to change any votes; correct?

A No.

Q Now, when you handl e these ballots during the

audit, do you intend to sort them by Denocrat versus

Republ i can voter?

A No.

Why not ?

A They're not identified that way.

Q That woul d be inpossible, would it not?

A Yes.

Q You don't know what i ndividual voted what
bal | ot; correct?

A Correct.

Q So you cannot -- you cannot sort these ballots,

you deny anybody their vote based on their political
affiliation or based on who they are; correct?

A. Correct.

Appx.0389
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Q Now, do you intend to apply the | aw di sparately
with respect to different ballots?

A. No. Be equally across all.

Q So you're going to apply Arizona law equally to
each ballot that is counted under your authority?

A Yes.

Q Thank you very much. And you were here when
the plaintiffs' witnesses testified; is that correct?

A Yes.

Q And those w tnesses expressed sone concerns
with regards to changi ng and policies and procedures and
things of that nature; is that correct?

A. They did, yes.

Q Do you know id the Departnent of Elections here
counts ballots pursuant to the terns of Arizona statutory
| aw and the El ections Procedures Mnual ?

A. ' m nore than confident they do.

Q Do you intend to do anything differently?

A No.

Q And so the only difference then, the only
difference is the nunber of ballots to be counted,
correct?

A Yes.

Q And do you think that's going to be an issue

for you?
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BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 167

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.
A No.
Q You said you've been certified three tinmes by
the Secretary of State?

A Yes.

Q Does your certification deal with the counting
of ballots?

A | believe it does.

Q Does it deal with all issues found in the
El ecti ons Procedures Mnual ?

A Yes.

Q Wi ch invol ves countingipallots; is that

correct?
A Yes.
Q So even though you have not participated in the

counting of ballots yet, you have been trained through
your certificatiens with the Secretary of State to do so?

A Yes.

Q What about your national certification? Does
that deal with counting ballots in any way?

A No. That's nore on a higher |evel.

Q A hi gher |evel?

A O running el ections.
Q Okay. So el ections nmanagenent ?
A. Yeah, there's a couple of courses in history of

el ections. There's new projects and such things, getting
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out the vote.

Q Any el ecti on managenent ?

A Yes.

Q And so you currently nmanage the departnent;
right?

A My office, yes.

Q Your office?

A Uh- huh.

Q And so wll this be nmuch different than you in
your managerial role of the County Recorder's office?

A I don't know so, no.

Q You don't believe se.” Wth respect to the
bal | ot s when you nove them i believe you testified you

plan to nove them each and every day. These are going to

be noved in the storage trunks that they are stored in?
A Yes.
Q Are these storage trunks individually | ocked?
A Yes.
Q Do you intend to secure the vehicles in which
you transport them every day?
A Yes.
Q Under your role leading this audit, do voters

need to be concerned at all about how you performthis
audit and how you treat their ballots?

A. | don't believe so, no.
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Q Are the concerns raised by the wtnesses who
testified for plaintiffs here today, are they real
concerns that they should have?

A No.

Q No? GCkay. Well, | have no further questions.
"' mnot sure who gets the m c now.

THE COURT: It would be M. Strassburg if you
wish to redirect or M. Kol odin, either one.

MR. STRASSBURG. Wth your perm ssion M.
Kolodin will redirect.

THE COURT: That's fine: Absolutely.

REDI RECT-EXAM NATI ON
BY MR KOLODI N:
Q Recorder Sievens, do you know what the point of

t he random sanpl e portion of a random sanpl e hand- count

audit is?
A Yes. It's used to prevent bias.
Q Explain to ne how it prevents bias.

A Wll, that's the definition of random You
just go out and you pick sonmething at random [|If you have
a chance to | ook at things, you may pick nore of one party
or the other. But a randomthing could be every third
bal | ot .

Q And so it's really inportant that the
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percentage that is going to be selected be sel ected before
any ballots are counted; right?

A. If you' re doing -- yes.

Q Is there any possibility of bias if 100 percent

of the ballots are hand count ed?

A. | don't see how there could be, no.

Q Explain to nme, how could there not be?

A Well, bias would nean you have to reject sone
of them and select others. |If you're selecting themall,

there is no bias invol ved.

Q Makes sense to ne. Recoarder Stevens, can you
tell me, the county's director of elections, are they
t hensel ves el ect ed?

A No, they are not.

Q They're not. Fromwhere do they derive their
authority?

A My understanding is the Board of Supervisors.

Q Ah. So it's the Board of Supervisors who
designates who is to be the officer in charge of el ections
for a particular task?

A That is ny understandi ng, yes.

Q And under statute, for small counties like this
at least, is not the default officer in charge of
el ections the county recorder?

M5. MADDURI: (nbjection; calls for a |egal
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concl usi on.
Q |"masking if he knows his role.
THE COURT: Hold on. He can answer.
THE W TNESS: Pl ease repeat.
BY MR KOLODI N:

Q | said by default, at least in small counties
such as this, is not the county recorder the default
officer in charge of elections?

A W are |listed throughout Title 16 first. In
nost statutes | would say probably yes:

Q When you say you're listed throughout Title 16,
you're referring to the portions of Title 16 that say the
county recorder or other officer in charge of elections?

A Correct.

Q So do | urnderstand correctly then that you
derive sone of ycur authority at |east fromthe board?

A The board has sone action in elections, which
is for themonly. | think my authority derives from ny
of fice and being duly el ected.

Q Ckay. That nmakes sense. But if the board told
you not to do 100 percent hand-count audit, would you
conply with that instruction?

A. It depends on what their exact reasonings are,
but they don't control nmy office. | do.

Q That nmakes sense. Has the board told you not
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to do 100 percent hand-count audits?
A One-third of them has.

Wl |, okay, but the majority; right?

A The majority.

Q That's the way a republic works; right?

A. Ri ght.

Q The majority has not?

A Ri ght .

Q In fact, they're here today. Their attorney is

here today to say if they told you otherw se; right?

A Yes.

Q Now, every year -- sorry, strike the question.

You've talked a !ittle bit about in response to

opposi ng counsel's questions about how a | ot of these
vol unteers are going o be first-tinme volunteers that have
to be trained; right?

A Correct.

Q What about in prior years when you conducted
hand count audits or when the county conducted hand-count
audits? Were a lot of those volunteers also first-tine

volunteers that had to be trai ned?

A | would have to assunme so, but | don't know.
Q But it's the sane pool of volunteers; right?
A Typically, yeah. The ones that are al ways

there are the party chairs. And then they provide the
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list. So as party chairs changes, the list woul d change
pr obabl y.

Q kay. So in prior years, it's volunteers of a
list provided by the party chairs. This year it's a |ist
of volunteers provided by [indiscernible]? |s that yes?

A Yes.

Q And there's no reason to think that the
vol unteers provided this year would be any nore or | ess
experienced than those in prior years?

A Correct.

Q One nonent. No furthercguestions at this tine,

Your Honor.

EEXAM NATI ON
BY THE COURT:

Q | have a few questions for you as you probably
woul d surm se. And as a preface, sone of these are very
basic, but I want to nmake sure | understand everything
correctly. | first want to ask you about your proposed
process. The way | understand 16-602 is there are two
different audit processes depending on whether it's what |
refer to as a precinct vote versus an early ballot. Do |
have a correct understanding so far?

A Yes.

Q 16-602(B) deals wth the precinct vote, which
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read to nean any in-person vote or perhaps a provisional
bal | ot that was done at a precinct or in Cochise County, a
voting center; is that correct?

A Not totally but --

Q Correct ne then.

A. Provi sional votes won't be part of the count.
And then you can bring it down to be el ection day votes
because they vote in ny office early, and those are
separ at e.

Q Is there anything that is -~ any ballot that is
cast by an individual that is not for sone reason
detai ned, for exanple, as a previsional vote until they
can figure out whether it's-wvalidly cast? Those would
fall under 16-602(B) and the processes of selecting the

nunber of precincts and that process; is that correct?

A. That' s. imy under st andi ng, yes.

Q And then 602(F) deals with early ballots?

A Correct.

Q | further understand, and please correct ne if

|"'mwong, if a person |ike, for exanple, when | go vote,
| actually have ny early vote, but | wait until the day of
the election to drop it off because | like to see it go
into the box. Those early ballots dropped off at a
precinct place or a voting station or whatever or

recorder's office, wherever it mght be, those still,
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because they're early ballots they still fall under
602(F); is that correct?

A. Yes. W all themlate earlies.

Q Late earlies, on tines; right?

A Yes.

Q So if | understand correctly, your -- the

action taken by the board and how you intend to ful fil
the action that they have placed onto your shoulders is
that you would follow the process |isted under 602(F) for
all early count -- early vote ballots-no matter how t hey
cane into your possession and not touch any of the
precinct votes; is that correct?

A. No. M understanding is do both: B and F.

Q Wuldn't thatcresult in 100 percent audit,
hand- count audit of every vote cast in Cochise County in
this election?

A Yes.

Q When you are -- when you are proposi ng your
plan as to how you're going to get this work done, one of
the things that you have to foll ow under both the

El ecti ons Procedures Manual and by statute is you have to

conpare the results that you get to what's called the
designated margin, | think it is; is that correct?
A Yes.
Q Explain for me what the designated nmargin is so
Appx.0399

BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 176

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANSV. CROSBY, ET AL.

that the record is clear.

A | don't knowif |I can. But if you do the 100
percent and you don't have that issue from
being [indiscernible] that margin is defined by the
Secretary of State.

Q Ckay.

A. But | don't know what it is off the top of ny
head.

Q Understood. Perhaps walk ne -- it mght be
better to walk nme through this. Tell -ne where |I'm w ong,
because there's probably sonething: Under 602(F), let's
just focus on those. Even though the process as far as
the el ections, the races that you' re going to choose and
all those other things are sonewhat simlar, let's focus
on 602(F) first. |If you were to follow exactly what the
statute and the Ei ections Procedures Manual said, you take
a random sanpl e, and then you take a random sanple of the
random sanpl e. You'd have batches. You'd have all these
t hi ngs, but basically what you'd be counting is either
1 percent of the ballots or 5,000 ballots, whichever is
fewer, and that is your first nunber of ballots that
you're going to count by hand; is that correct?

A. That's not ny understandi ng. M understandi ng
was the board voted to go to 100 percent.

Q ' m not asking about what the board voted yet.
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|'"masking, let's suspend for a second what the board
ordered you to do.

A. kay.

Q And let's say instead of the board ordering you
to do what, they said, Recorder Stevens, what we want you
to do is we actually want you to be in the place of the
el ections director. Instead of you doing 100 percent, we
want you to followto the letter of the EPM kay? So
with that understanding, the first count would be
1 percent or 5,000 ballots whichever is fewer because
we're dealing with early ballots; correct?

A Correct.

Q By EPM and by statute, what a -- I'mgoing to
call you an auditor for diack of a better word. Woever is
In charge, the elections officer in charge. Wat they're
supposed to do is, they're supposed to take that hand
tally and conpare it agai nst the designated margin. And
what | understand is the designated margin is based on the
way that these votes have been tallied, this is the
predi ction of what these ballots should be; right? |If
that nunber is less than the designated margin, the audit
stops, and by law under the EPM as witten, not as
desi gnated by the board, the election audit stops, and the
el ectric tabulation is the [indiscernible]; right?

A Finalized. [Indiscernible.]
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Q But if it's not, if it's greater, there's a
recount of those sanme ballots to nake sure that they got

counted correctly; right?
A. My under st andi ng, yes.

Q And again if it's nore than the desi gnated

margi n, then you have to double the batch and do the whol e
t hi ng over again?

A | think the doubling of the batch is in B, not
in F.

Q Is it your understanding that under 602(F) that
you only do 1 percent and you don'i go any further?

A I'"d have to | ook back at it. | don't have it
menor i zed.

Q Like | said, it's not a pop quiz, or if I
didn't say it, it's not. But at sone point would you
agree that the statute and the El ecti ons Procedures Mnual
all say if it's greater than the expected nmargin, you have
to do sonething to keep going to validate the results. |If

It's ever less than the expected margin, thou shalt stop

and the election is certified; right?

A It is valid, yes.

Q How are you going to conpare 100 percent of the
ball ots versus the election -- the tabulation if there is
no expected margi n?

A. | think it would cone out. There would be no
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remedy after that first audit.

Q Ri ght .
A. So what -- if the nunber canme bel ow and you
woul d still take the tabul ati on anyway.

Q Wal k me through this. You have 30,000 ballots
that are cast. You have -- and they have -- they break
down to certain percentages. You have 30,000 votes that
are led by -- that are |ooked at by hand. And the early
bal | ot hand audit says that candidate A in state-w de
el ection B got 7,005 votes. And thencthe electronic
tabul ation said no, they got 7,002 votes. Wich one is
the right answer?

A. That renmedy is nat in statute anywhere. The

hand count is greater than the tabul ation.

Q Under yourcaudit, and perhaps I'm
[ i ndiscerni ble], because you' re the one that is in charge
of this audit, you are the one that has to be able to
certify to the Secretary of State that the results are
correct; right?

A Yes.

Q VWhi ch one of those nunbers -- if there is no
remedy in law or in the El ections Procedures Manual, which
one of those nunbers do you report?

A | would report the nunber that the audit
produced.
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Q VWhat if candidate A got 7,005 in the witten,
like | said, the hand ballot, 7,002 in the tabul ati on.
Candi date B got 7,004, so it changes the outcone of the

el ection. Wuld you --

A. Technically at that point it would go into a
recount.

Q Under st ood, but before it can go into a
recount, you have to certify -- you have to do sonething

to make it the official count; correct?

A Correct.

Q It would go into a recount. Are you sayi ng
t hat under your proposed plan, you would report a result
even if it appeared to change the official electronic
tally because the nunber-was different?

A. | feel 1'd be bound to report what the audit

produced. What happens after that would be out of ny

hands.

Q If the El ections Procedures Manual requires,
for exanple, and I'mnot saying it does -- |ike you,
have read this -- you all have had a little tinme to read
the statutes. | have had about 72 hours, and I feel |ike

| have done a good job. But let's assune for a second,
and | believe it does. The El ections Procedures Manual
says the nunber is greater than what the expected result

is, and | think it's not unreasonable that if the hand
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count is greater than what the electronic is, that that
m ght be a reasonabl e concl usi on.

Let's say it says that you're supposed to count
It all again to nmake sure that your nunmbers is right.
Wul d you do that?

A Sur e.

Q Is there a reason why you cannot do -- have
this whol e process occur in the office of elections
director like it has in years past?

A Space. | can't put 300 peocple in there.
don't think I can put 50 people incthere.

Q So previous audits run by statute and the EPM
are capable to be done in a-smaller space because the

fewer nunber of ballots ihat are expected to be audited;

is that fair?

A Yes. They are required to have four nenbers
for every precinct that they are going to audit. [If we
only audit two state people [indiscernible].

Q Do you know how many machi nes are going to be
used in this election to tabul ate votes?

A To tabul ate votes?

Q Uh- huh. Because the statute tal ks about
machines in the tabulation, I'"'mtrying to use the lingo to
make nysel f --

A You have 17 tabul ators at the votes on el ection
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day. You have two in the elections departnent that are
tabul ating the early ballots right now

Q Are you intending to use those nunbers, the 19
total | guess the tabulators as ways of figuring out how
to do a batch? And the reason | ask is in the elections
manual it talks about that one of the ways that you can
deci de how to nmake a batch is to figure out the nunber of
tabul at ors and you do the nmath, the percentage of math and
all that. Are you intending to do it that way?

A | am not because the intent -was to do 100
percent. So there's nore reason to devolve down to
bat ches.

Q So if | understand correctly, if this is
al lowed to proceed, because you are counting all of the
ballots, all of the ballots, and | want to be clear,
you're intending 1o count every ballot, early or
ot herw se?

A Correct.

Q Sone of the things that the El ections
Procedures Manual no | onger apply?

A For the -- correct, because they're in their in
statute and the procedure manual for doing 2 percent, and
then if there's an error on the 2 percent, then they have
renmedies for it. There's nothing in there for 100

percent .
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Q How can you be sure that there won't be an
error at the 100 percent?

A. As batches go through, if the nunbers don't
mat ch up, they go back and start over again. That's why
you have two lines in one colum. So once they go through
it and the nunbers match up it's deened correct and you
nove on to the next batch.

Q But then you al so have to add the batches and
count those?

A Correct. Yes.

Q Are you aware of any portion of the Elections
Procedures Manual or the statute that allows an el ections
official to use a three-tiered managenent systemin
organi zi ng how this works?

A No.

Q To be fair, is there anything that prohibits it
that you' re aware of ?

A No.

Q One of the things that was tal ked about in the
2019 EPMthat we're using is obviously this sentence about
how t he county may desi gnate a hi gher percentage at their

di scretion?

A Correct.
Q You' ve been a legislator. You' ve been a
recorder. You know election |law very well. Is that
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sentence anywhere in any of these statutes?

A In the statutes, no.

Q And so essentially, and as we all know, the
El ecti ons Procedures Manual is given the force of |aw as
far as elections are concerned, but so the whole basis for
the ability to do this is essentially that sentence in the
El ecti ons Procedures Manual; is that correct?

A That is how!l read it, yes.

Q Ckay. Are you aware of anything in either
statutes or the Elections Procedures Nanual that permts
you to have additional witten instructions or draft your
own instructions on how t hings are supposed to be either
trai ned or conducted or nodiiied? Because we talked about
how you can send a draftcto everybody. |Is there anything
in the EPM or of the statutes that permts the el ections
official to oversee to essentially draft their own
I nstructions?

A Not that | recall, but anything out of draft is
In conpliance with the EPM or statute.

Q So, and again, there's nothing that prohibits
it?

A No.

Q So essentially whatever you draft, your
intention would be that it either mmcs, mrrors or

conplies with the | anguage either in statute or the EPW?
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A Yes.
Q Forgive what | think mght be a very dense

guestion. Wiy do you need additional instructions if
you're just going to mmc or instruct? Wy doesn't the
EPM stand on its own?

A. I think the word additional has been used. It
doesn't require to be used, but has instructions for the
wor kers on how to performit, but mrror the law. So the

fact that they're additional is just a word that got used.

Q So | apologize if | added that or sonebody
el se.

A No. | --

Q So scratch additional. But essentially -- but
I f the Elections Procedures Manual is 200 and -- al nost

300 pages, and | have read the section that's relevant to
audits. And | have scanned the rest of it. It has
i nstructions for everything, including howto create the
designated margin, how to do the counts, how to do the
tally sheets, how to have callers and judges; right? Al
of these things?

A Yes.

Q Way woul d there be a need for additiona
instruction if the Elections Procedures Manual basically
outlines it all?

A. It wouldn't be. There's be a need for
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I nstructions [indiscernible].

Q | just want to nake sure | asked all the ones
had. | know this was asked twice, but I want to nmake sure
| get the timng down. |If you are permtted to proceed in

the way that the board has directed you to proceed, what |
understand is you will begin the audit process, not
necessarily by counting these ballots within 24 hours or
begi nning to count the ballots within the 24 hours, but
wthin the first 24 hours you wll be selecting -- you'l
be pulling the lots, which will be the-lots of the
contested races that are being audited?

A Correct.

Q You'l | be conducting sone training for that
nunber of peopl e?

A Correct.

Q And that's going to take a couple of days, and
so perhaps Friday is when you could start counting
bal |l ots, or Saturday?

A Typically in our county the way | renenber it
we start on Saturday to do the counts.

Q And |'msure you're aware that Friday is also
Veteran's Day. Are you intending to work on Veteran's Day
as well --

A No.

Q So that mght play into it as well?
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A Coul d, yes.

Q So if you are permtted to proceed in the way
directed by the board, even in the best possible
ci rcunstance, you are not in a position where you could
actually start auditing the ballots proper by counting
them |ooking at them having calls, et cetera, on
Wednesday the 5th -- |I'msorry, Wdnesday, the 9th?

A Ch, not at all. There's too many in play.

Q Understood. And I'mnot -- |I'mnot chall enging
whet her you shoul d have been. |'mjust asking. | just
want to clarify.

I n your opinion has the election already begun?

A Yes.

Q And for the purposes of the recorder's office,
when did the electiorcactually begin?

A The day we sent out early ballots.

Q Because that is the first day that someone in
theory could return an early ballot and nmake their voice
mai | ?

A O they could conme down to ny office and
actually vote.

Q "' msure other folks have questions.

M. Kolodin, |I don't know who's taking the charge for your
table, but if you have any questions based on the Court's

guesti ons.
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MR KOLODI N: Yes, Your Honor.

RE- REDI RECT EXAM NATI ON
BY MR KOLODI N:

Q Recorder Stevens, to your know edge is there
anything in Title 16 that requires counties to count
ball ots by nachine at all?

A | believe that it is stated that the statew de
procedure is electronic tabul ation.

Q In Title 167

A | believe so. Could be eEPM but
[ 1 ndiscernible].

Q Title 16, certainiy we can tal k about what the
procedure m ght be, but @t the very least | think opposing
counsel has conceded that if for any reason it becones
I npractical to ccunt all ballots by machine, it's
aut hori zed for counties to count themall by hand;
correct?

A Yes.

Q So why do we typically do the first count by
machi ne?

A Typically speed. W allow -- | say we. The
| egi sl ature has allowed the early ballots to be tabul ated
wel | before the election day, and that provides themwth

a good nunber that conmes out at roughly 8:05 p. m
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Q Now, | want to talk to you about these
escalators in 16-602(F) where it says you count a certain

portion, and if it's wthin the designated margin, you
keep counting. If it's not within the designated margin,
you stop counting; right?

A Uh- huh.

Q What is the purpose, if you know, tell nme if
you know, of controlling the discretion of elections
officials in this way?

A I only know specul ation. Aot of people
didn't want to do that at first atcall, the audit count,
but sonme people wanted it, and this was a conproni se, the
| ow per cent age.

Q Let me ask the question a different way. Let's
say that requirenment ‘was not in the law. An el ection was
held. You're a PRepublican; right?

A Yes.

Q |"mjust going to say that. It doesn't matter
for sure or not. You're a Republican. Hypothetical.

Kari Lake is within the designated nmargin on the first
count; right -- for the first batch. In the second batch
she falls short of the designated margin and Kati e Hobbs
pul | s ahead by nore; right? |If your discretion is not
controlled by 16-602(F), then you could choose to count

nore in the hopes that it mght help your preferred
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candi date; right?

A That sounds right, yes.

Q Ch, okay. But if -- and so this mandatory
escal ator provision, we'll call it 16-602(F), it serves a
very inportant purpose; right?

A Yes.

Q And the very inportant purpose is to prevent

el ections officials fromputting their thunb in the scale

after they have counted sone votes for their preferred
candi date; right?

A Sounds fair enough.

Q Can you think of any other |ogical purpose?

You're an el ections adm nistiator. Can you think of any

ot her | ogical purpose itcwould be in there?

A Not hi ng right now, no.

Q | can'i either. So if you choose in advance of
an el ection, in advance of knowi ng any of the results
because you cannot access those results prior to election
day; right?

A Correct, | cannot.

Q You have no idea who is ahead in this county?

A Ri ght .

Q If you choose prior to election day to count --

recount by hand 100 percent of ballots, does that

potential conflict of interest consideration apply?
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A I don't think so.
Q Ri ght, because you can't know what nunber of

ballots to count to hel p your preferred candi date even if

you wanted to; right?
A Correct.
Q So the reason for that safeguard is not present

in this case; right?
A. Sounds right.
Q What's that?
(Background speaki ng.)
Q No further questions. _Thank you.
THE COURT: Did you have any further questions?
Ms. [Indiscernible], any other questions? M. Blehm any

ot her questions?

MR. BLEHM " No, Your Honor.

THE CCGURT: That concl udes your testinony. |
have been asking the parties to stay -- and | kind of
figured you would. Thank you so nuch. That w |l concl ude
your testinony. M. Blehm | saw you nove. |It's like an
auction. |Is there sonething?

MR. BLEHM  Yes, Your Honor. My | step out
just real quick?

THE COURT: Wiy don't we take a five-mnute
confort break. Let's take a five-mnute break. We'l|

cone back in five.
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(A recess was taken.)

M5. ANDREWS: We are back on the record. The
record will reflect presence of counsel, presence of the
parties. M. Stevens just stepped out for a nonent to
grab sonething out of her vehicle and she will be back
shortly, but | figured we should go ahead and conti nue on
with the case.

M. Kol odin, any other witnesses at this tine?

M5. MADDURI: W reserve the right to re-call,
but no further witnesses at this tine.

M5. ANDREWS: Thank you: Ms. [Indiscernible].

M5. ESTES-WERTHER: Yes. | would like to call
Li sa Marra.

M5. ANDREWS: <if you will please approach the

clerk to be sworn in.

LI SA MARRA,
havi ng been first duly sworn to tell the truth, the whole
truth, and nothing but the truth, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON
BY MS. ESTES- WERTHER:
Q Good afternoon. Could you please state your

nane for the record.
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A Li sa Marra.
Q And what is your position for the county?
A | amthe director of elections.
Q And how | ong have you served in that capacity?

A | have been the director since 2017. | have
been enpl oyed by the county since 2012.

Q And who is it that you report to?

A | report to the county adm ni strator.

Q So you do not report to the Board of
Super vi sors?

A That is correct.

Q And what are your certifications or call
I ndi cations for your positiaon?

A | ama certified election official with the
State of Arizona, rerewed every two years since 2017. |
do al ready have my certificate as a CERA. That's the
national certification through Auburn University and the
el ection center. | amcertified public manager through
ASU. | amin ny third termas the president of the
el ection official association representing all 15 county
el ection directors. | serve on the U S. Election
Assi stance Conm ssion on a public board, and | think
that's about it, unless you really want to go back many
years to college, but that's too nmany years.

Q Thank you. What are your responsibilities and
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duties in your position?
A So as the election official | amthe filing

of ficer for county candi dates, for special district
candi dates. | also handl e canpaign finance. Qur office
creates the ballot. W design the election program W
tabul ate the ballots. W are in charge of election day
voting, so that's nanagi ng over 200 pol e workers, vote
centers, 17 of those in the county, so securing those
| ocations. And then we are in charge of the political
party hand count, and then the canvass of the election.

M5. ESTES- WERTHER:  And;  Your Honor, | had an
exhibit that | had wanted to enter if | can approach the
W t ness?

M5. ANDREWS: < 'Sur e.

M5. ESTES-WYWERTHER | had already given it to
the parties.

M5. ANDREWS: And it's already been narked?

&

ESTES- WERTHER:  Yes.

&

ANDREWS:  |Is it Defendant Marra -- Marra;
correct?

THE WTNESS: Correct.

M5. ANDREWS: Ckay. Sorry. | want to nake
sure | pronounce everyone's nanmes correct.
BY M5. ESTES- WERTHER:

Q And do you know -- do you recognize what this
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docunent is?
A | do.
Q And what is it?
A It is the 2019 El ecti ons Procedures Minual, at
| east the cover and table of contents, probably a chapter
or two.
Q And can you actually flip -- I think it's

probabl y about six pages in, past the table of contents.
And then on the bottom-- it says page 228, but

on the bottom can you read just what that section is, how

it's | abel ed?
A The early ball ot hard-count process?
Q Yes.

M5. ESTES- WERTHER:  Your Honor, | would like to
admt this into the record.

M5. ANDREWS: Any objection to Exhibit A?

M5. MADDURI: W do have an objection to
Exhibit A on a couple of bases. The first that this is
| egal theory, which is not proper as an exhibit, right,
just as you wouldn't admt statutes into the record. The
second is that it's inpartial. It excludes, for exanple,
the portion with the | anguage that we have been tal king
about all day, and so we do have an objection to the
adm ssion of this partial portion of the |egal authority

to correct.
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MR BLEHM | would join with M. Kolodin's
obj ecti on, Your Honor.

M5. ANDREWS: Ms. Andrews, any objection? Oh,

" msorry.

M5. ANDREWS: No obj ecti ons.

M5. ANDREWS: The objection is respectfully
overruled. | will let you all know !l think it's quite

appropriate for The Court to review the el ection
additional refer to the Elections Procedures Manual in
sone. |It's been cited by all of the counsel. The Court
Is going to review it all in total cand not just rely on
the exhibit. So any issue thatit mght be with just
being a partial version of tiie entirety of the exhibit is
irrelevant, and the Couri is not aware of any reason why
It cannot be otherw se admtted.

So it is admtted over the objection, which is
preserved for the record.

M5. ESTES- WERTHER:  Thank you, Your Honor.
BY MS. ESTES- WERTHER:

Q Ms. Marra, you can refer to this as we kind of
wal kt hrough. For the early ball ot hand-count process, who
I s responsi ble for conducting the hand count?

A. That is ne as the election official.

Q Okay. And is there any other individual that

you are aware of that's authorized to conduct the hand
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count ?
A No.
Q And then what are your duties relating to the

hand count for early ballots?

A. So the hand-count process for us starts nonths
ahead, six to eight nonths, by neeting with the party
chairs fromthe Denocratic and Republican party, so we
neet early in the year every election cycle and outline
t he whol e cal endar of the year. So through the primary --
the PPE, the primary, the general election. So we | ook at
the | ast dates candidates can file, first day of early
voting, all those details, and then the dates when the
hand count nenbers are due fiomthe party chairs and when
their political party ohserver letters are due fromthe
chairs, so the whol e calendar is outlined for themearly
that year, so that starts our process.

Q And so how are the early ballots selected for
t he hand count ?

A So the early ballots -- we do the math fornul a,
and we | ook at the nunbers sent. W | ook at past
el ections, and we | ook at the statute and the procedures
manual . So because we are a vote center counting, we | ook
at percentages and then m ni nuns, because we are not a
huge county wi th thousands and thousands of votes.

W pulled two -- it's two batches of 400 is our
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mnimum That's our mninum And then we al so have to
make sure that if the hand count were to expand, that we
have enough of those ballots sequestered, and that whole
process is outlined.

So what we do is the first four batches and our
bat ches are -- the recorder was absolutely correct,
roughly 200 in a batch. And that batch it's very
I nportant that that batch stay together from beginning to
end, fromwhen they scan it in to when we get it, to when
It's stored.

So we take the first four batches every day
from what ever tabulators we are using. W do have two.
Mostly we just use one. Anga then when we get to the
nunber that we are sent @t, then we stop sequestering
t hose ball ot batches.© So right nowin this election, when
we did the math early on, it was 40,000 early ballots.
Now, we know we are down sone, but we still have to neke
sure that we have enough in case it expands. So those 10
bat ches have been sequestered for the hand-count draw.

Q You nentioned the nunber that it's set at. So
how i s that nunber established of the early ballots you
need to sequester?

A. In statute with the percentage or a m ni num of
400, as the batch to start wth.

Q kay. And you heard sone testinony earlier
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about early ballots that were being dropped off on
el ection day. Do you include those in your early ball ot
hand count ?

A. No, we do not. In the procedures manual it
outlines on the day -- you | ook at how many ballots --
early ballots you tabul ated on the day of election, and we
haven't obviously tabul ated those yet.

Q And so where are your early ballots
sequest ered?

A So they are broken out of the batch -- the
nuneri cal batches in their own separate box |abeled with
the security seal and their batch result reports waiting
for the hand count drawn which starts the day after the
el ecti on.

Q And once tt@e hand count is concl uded, where do
t hose ballots go?

A. Those are always kept in that sane box. They
just are always kept sequestered with the other ballots in
our ballot cage in our warehouse.

Q And then follow ng the concl usion of the
el ection, where do those ballots go?

A Those are delivered to the county treasurer for
storage in the treasurer's vault for the retention peri od.

Q And so you nentioned | think already -- so the

hand count begins the day after the el ection?
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A Correct.
Q And so is that when you are actually

counting -- do you start beginning the hand count
yoursel f?

A No. That is when the two party chairs or their
desi gnees show up, and then we draw the vote center
bat ches. And, again, because we are a vote center -- we
are not precinct-based -- it's a mninmumof two vote
centers. W have 17 total, so all 17 nunbers are put into
a hat, and they do two draws. And then we do the early
bat ches, so we have 10 batches sequestered now, so 1
through 10 will go in a hat, anrd they pull out the two
that we start with. And then we pull the races because in
the general election it's four races basically.

Q So pl ease ‘describe a little bit about -- 1ike,
what is it that vou are conparing it to, the hand count,
yoursel f?

A So in order to prove anything you need to have
a source docunent. And so when we do those batches in the
tabul ators, we print out a batch result report, and our
process for that is we tabulate the batch ballots, the
report is printed, folded in half so it's sight unseen,
stapled and put into that batch, which is sealed with a
seal and stored in its box. So that's -- when they pull

t hose batches, that's how they woul d know what to conpare
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with to the hand count, to the machi ne count.

Q So when they are concluding their hand count
and get their results, they are conparing it to that batch
results report that's included with that batch?

A Correct.

Q And is that batch report -- batch results
report done for all early ballots?

A No, ma'am |It's only done for the ones that
are going to be sequestered for the hand count, so all the
ot her batches are tabulated, and they -are sealed wth
their security seal and stored in the boxes that they go
in and there's no batch report +n those, no batch result
report, so there would be naothing to tie those results
I nto per batch.

Q So just te-confirm you currently have the
batch results reports for the early ballots that you have
al ready sequestered according to the Elections Procedures
Manual based on that percentage, but not for all early
bal | ot s?

A That is correct.

Q And so just really briefly, what are the
circunstances that lead to a second or expanded early
bal | ot hand count ?

A. That woul d be if the nunbers were off, and the

nunbers are set every election by the Secretary of State
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by the vote verification commttee, so it's a percentage
or right nowit's three. And nmany tines they are off one
or two on a race, so they will recount that in order to
get the right nunber.
And if they were not at that point, we would

| ook at expanding it, so that's why we sequester enough
ballots to make sure we can do that, because if it's 400,
then it would be 800 and 1, 600. And we have not ever had
to do that since | have been in this position, at |east.
| don't know prior to that.

Q Ckay. So just for clarity, you haven't ever
had to do the expanded early bail ot hand count past --

A No.

Q -- just a recount?

kay. | tnink you heard testinony today, but

are you aware of ihe board's plans for this full early
bal | ot audit?

A Yes, | am

Q And then are you aware of what state |aw or
rule would allow the ballots to be transferred into the
custody of the County Recorder?

A | am not aware that that woul d be possi bl e.

Q And if those ballots are transferred into his
custody, wll you be able to performyour statutory hand

count ?
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A W -- that depends on timng because it doesn't
necessarily have to start on Saturday. As long as you

start within 24 hours, which we conply with doing the
draw. We start counting on Saturday with the parties
because we have a staff of three, and we are extrenely
busy between el ection day -- we have been extrenely busy
for nonths. And we are four days out fromelection, in
case anybody forgot. And so we are still -- we are doing
audits. W are processing -- we are bringing back
equi pnent, so we start counting on Saturday, so dependi ng
on when they are going to start, that would be a problem
And then | am concerned about future statutory
duti es because the hand count is just one thing. The

canvass and audit are just one thing. W had changes in

the | aw that reduced ihe margins for recounts, and |
hi ghly anti ci pate anywhere fromtwo to three, four
possi bly recounts across the state.
So this isn't just a Cochise County issue.
It's statew de that | amvery concerned about if we have a
recount.

Q And so how would this hand count of all early
bal |l ots i npact a recount?

A. The chain of custody is a huge concern and we
operate in good faith. So even if | were to get the
bal |l ots back, | still don't know fromthat gap, are they
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still in the sane batch, are they damaged. And it's not
that -- ballots are very fragile. This is a long ballot.
It's 19 inches. It has three folds. The tim ng marks,
every tinme people handle them it gets to be where the
bal | ot becones nore fragile.

So if you have to hand count those and then you
have to recount themin the tabul ators, we can have a
whol e I ot nore duplications of those ballots, which that's
a whole process. | don't know The Court really wants to
get into, but opposite parties and they duplicate the
whol e ball ot so the tabul ator can count it because if
there's any kind of danage, a tear, a rip, it won't count
it.

Q So when you ta@i k about duplication, it is a
matter of just those iwo parties teamhaving to
essentially nove ihose ballots -- or those over to a new
ballot so it can run through the tabulator?

A Correct. Yeah, there's a whol e process.
There's a log. They are nunbered. They are separated.

Q So in terns of just in your experience with
hand counts, how many staff are in the el ections
departnent to assist you?

A. W are a staff of three, including ne.

Q And how many staff are necessary to conduct the

hand count, the one that you perfornmed?
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A W start out with all three in the norning and
go through taking the oath, signing the people in, doing

the training, which |lasts about an hour, and we have 12
people that do this fromthe parties. That's the nunber
t hat we have all worked out because again this is a party
process that we go through throughout the year. And so
that three people at each table for four teans because we
have two batches of 200 in two vote centers, so it's 12
people. And then it takes two staff all day to just
manage those four tables of people.

Q Ckay. Speaking of the four tables, can you
describe a little bit about the space that is necessary
for the hand count?

A It is a roomabout half this size, which works
fine, four tables. But to get nore people in there, that
woul d not be possible.

Q Do you know how nuch space woul d be necessary
to do a full hand count of all the ballots?

A | haven't actually done the math on that
because | have been busy trying to get this el ection done,
but there's no -- there's no space in the [indiscernible]
conpl ex, which is the main county conplex that would even
have that renotely avail abl e.

Q And what are the current security nmeasures when

t he hand-count process is being conducted?
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A So our building is under canmera security and
alarmall the tine. So we are basically closed to the

publ i c because the public doesn't need an el ections
departnment. They need the recorder because they need to
do voter registration. Only candi dates need us.

So during the hand count the two staff are
al ways available with the batches. Again, understanding
we operate in, you know, a node of trust, they are stil
under our care and custody and control, so we are in there
the whole tine. And part of the training is we use
col ored pens and there's no photography, and no putting
extra marks on the ballot, that kind of thing.

Q Now, | believe that Recorder Stevens had
menti oned sonet hi ng aboui using a three-person nethod. |Is
that the nmethod that “you use for hand counts?

A It is not. Wen we -- excuse ne. Wen we --
when | took over and we first started doi ng hand counts,
we tried the three person call out nethod, and we found it
very distracting because the people were together in a
room and i ndoor voices sonetines get |ouder and | ouder.
And the accuracy rate was not very well, so we noved to
t he stack nethod, which has been a | ot nore accurate for
f ol ks.

Q And what is the stack nethod?

A. So that's where you call out yes or no. So
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this is yes Mary Smth, no Mary Smth. So you have a pile
of yeses and a pile of noes. You count the pile of yeses
for Mary Smith. That's what you put on the tally sheet
and that's what's verified against the batch result

report.

And then you go to your no stack, like | am
thinking in the office, Corporation Comm ssion where you
may have four candidates. So you go through the no stack
and do the sane thing. And that has been a |l ot quieter
for them and it has also been a | ot nore accurate for
t hem

Q And | think we talked a little bit about chain
of custody. In your experigiice have you ever had to
relinquish custody of the early ballots to any other sort
of third party?

A No.

Q And do you have any concerns about that chain
of custody?

M5. MADDURI: Foundation, Your Honor.

THE WTNESS: That concerns ne very nuch.

M5. ANDREWS: Overrul ed.

THE WTNESS. Yes, that concerns ne very nuch
because ultimately the officer in charge of elections is
responsi ble until the tinme | sign themoff to the

treasurer's vault.
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BY MS. ESTES- WERTHER:
Q Are you aware of any penalties under state |aw
as your duty as an election official?
A. This would be a Cass 6 felony, | believe.
Q And then are you also aware of the Elections
Procedure Manual and violation of that manual ?
A Yes.
Q Do you happen to know what that penalty is if
you viol ate?
A Of the top of ny head, | don't, but | believe
that's a felony as well.
FEMALE SPEAKER: (I naudible.)
M5. ANDREWS: Thank you. M. WMadduri.
MALE SPEAKER © (I naudi bl e.)
M5. ANDREVS: |'mstill going in the sane
circle; right? l.called on Ms. Madduri .
MALE SPEAKER: You were goi ng backwards so |
t hought you had sw t ched.
M5. ANDREWS: Ms. Madduri -- | like to keep --
this makes sure ny head goes in the right order. You
don't want to confuse ne. You can confuse yourself al

you want. Ckay? You nmay proceed whenever you are ready.

CROSS- EXAM NATI ON
BY Ms. MADDURI
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Q Good afternoon.

A Good afternoon.
Q Thank you for being here. | knowit's not a
good tinme for you, so |l wll keep this very brief. | just

was hopi ng you could explain a little bit nore about sort
of what happens if the candi dates deadline isn't neant and
ki nd of what happens after that and sort of -- yeah, what
happens if the candi dates' deadline is not neant by your
count ?

A Well, | like to say that has never happened, so
| amnot sure. All the repercussions, but it would be
ungood, | think. Because there are such strict dead
| ines, we have got to nake sure a county canvass is able
to neet the deadlines for a state canvass. That is why
they are set by statuie.

So we ~- we are always within two to four days
of the deadline. There are so many audits, so many things
t hat have to be done. W don't have the |uxury of having
off on Veterans Day or Sunday. W are working seven days
a week and have been for many weeks now because of just
t he sheer anmount of checks and bal ances that need to be
done so that | can say, yes, this was a good el ection.

Q And | understand that there are many different
steps that you have to engage in once the polls close on

el ecti on day.
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But just to confirm the hand-count audits that
you have overseen in the past, just so it's not early
ballots, | think you have said that those have never --
you have never gone past the first round of that audit,
whi ch has the statutory m ni nrum and maxi numthat you are
permtted to do in that first round; is that right?

A. Correct, we have never had to expand the hand
count. And the hand count for us takes anywhere from four
to nine hours on that Saturday. And so we have been | ucky
that we are able to work with the parti'es with the peopl e
they send that can get that done ipn that day. If we
didn't get it done in that day, we would have to carry it
over to Sunday, because by tiie tinme Monday cones around,

t hen we have got equi pnment that's com ng back that needs
to be audited and checked and so many different things.
That was part of 4he issue of trying to expand it, to do a
full hand count, and just the tine is not there for us.

Q Ckay. And you said that typically finishes al
of its processes that it needs to do for the canvass two
to four days before the deadline; is that right?

A Before the state deadline, yes, so that we have
t he canvass set. And then our -- right when the board
canvass, then that canvass gets sent to the state.

Q Okay. Based on your experience doi ng these

hand- count audits and all of the other things that you
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have had to do in past el ections, does conducting the
proposed full audit of early ballots, are you concerned
that you -- your county overall would not be able to neet
t hose deadl i nes?

A. | don't see how that could be done, but that's
part of nmy concern with our staff of three doing it and
trying to hire additional people and train themat this
| ate of date because that wasn't brought up until just
recently.

Q Ckay. In your role as elections director, do
you believe that that woul d cause_any concerns anong
voters in Cochise County?

A. | believe peopl e tiave spoke at the public

meeting that indicated that, that they were concerned

about the proposed fuiti hand count, absol utely.

Q Is it inmportant to you that the election is
conducted by the letter of the law, such that it is kind
of lives up to the standards that you have previously
conducted, the el ections?

A Absol utely.

Q And are you concerned that the hand audit would
conprise that?

A. | am concerned it could conprise the chain of
custody and the position that | amput in by Staff Shoot.

Q | don't think | have any other questions for
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Director Marra. Thank you for your tine.

M5. ANDREWS: Thank you. M. Bl ehm

CROSS- EXAM NATI ON
BY MR BLEHM

Q Al right. Good afternoon.

A Good afternoon.

Q Who i s your boss? Wi do you answer to?
A | report to Rich Karwaczka, the county

adm ni strator.

Q The county admi nistrator. Wo does he report
to?

A. He reports to the Board of Supervisors.

Q All right. So | believe you testified earlier
that you don't report-to the Board of Supervisors. Are
t hey superior to you?

A. Yes, absolutely.

Q And so do they dictate what work you can and
cannot do?

A Through the county adm nistrator and through
statute, sure.

Q kay. So through the county adm ni strator and
t hrough statute they pass a law on the instructions on
what you can and cannot do; correct?

A. Correct.
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Q Ckay. And by statute are you aware that the
County Board of Supervisors can also dictate that the
County Recorder can conduct an audit of the ballots.

FEMALE SPEAKER: (bj ection; |egal concl usion.

M5. ANDREWS: Overruled. The wi tness nmay
answer .

THE WTNESS: | imagine the Board can put any
noti ons and pass anything that they would like. That's
their -- that's their prerogative.

BY MR BLEHM

Q That's their job; right?

A Correct.

Q To run the county?

A Correct.

Q And you can't -- you can't really do anything

about that, can you?

A. "' man enpl oyee.

Q Ckay. Are you upset that the County Recorder
was chosen to conduct this hand recount?

A | am not upset. | amconcerned that we have
| egal i ssues.

Q kay. And | believe you said one of these
| egal issues related to the chain of custody of the
ballots; is that correct?

A. Correct.
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Q Ckay. The early ballots, let's tal k about the
early ballots. W do you get those fronf

A. The County Recorder's office.

Q The County Recorder's office. And that's who
you woul d give them back to for this audit; is that
correct?

A. | haven't actually had a plan or seen a forma
chain of command, but that is the proposal, yes.

Q Al right. And so | will just shorten that
question up for you to a yes or no. I'F this audit noves
forward and the County Recorder iscin charge of running
this audit, you will transfer the early ballots in your
possession to the County Recorder; correct?

A Yes.

Q Thank you.©” All right. How do you receive
t hose ballots curiently fromthe County Recorder?

A So they are transported and | ocked secured
plastic tubs with two people of opposite party that either
we pick themup fromthemor they deliver themto us, and
there's a chain of custody that's signed off on.

Q Ch, okay. So there is a chain of custody that
your enployees, | presune -- it's not you personal, but
your enpl oyees assune responsibility for those ballots and
you execute formal |egal docunents to transfer that chain

of custody; is that correct?
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A Correct.
Q Ckay. So are you supposing that the County

Recorder is just going to ask you to return all of those
bal l ots wi thout executing a chain of custody for thenf

A | have no idea. | imagine not.

Q Do you know if the El ections Procedures Manual
requires that these ballots be handl ed and transferred
with chain of custody docunentation?

A Uh- huh.  Yes.

Q. Wiy is that?

A Security of the ball ots:

Q. Security of the ballsts. Ckay.

And so you execute those docunents because it's
your duty under the |aw when you accept those ballots;
correct?

A We accept the ballots with the chain of custody
fornms provided by the recorder, so the recorder does the
forns for that part, so, yes, we sign the form

Q You sign the fornms and your enpl oyees decl are
t hat we have received X nunber of ballots fromthe
recorder?

A Correct.

Q Correct. GCkay. And so you don't know as you
sit here today whether or not the County Recorder wll

follow the sane process and procedure when receiving those
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bal | ots back from you?

A | don't have any doubt that he would have a
procedure. | just don't know what it is.

Q Okay. Al right. But in your mnd you do
believe that you will have to provide and conpute

addi ti onal chain of custody docunents when you transfer

t hose ballots to hinf

A Yes.

Q | believe you said not doing so is a fel ony
under the El ections Procedures Mnual ?

A | don't know all the actual |egal repercussions
for every single thing, but | take that -- you know, any
time | would violate, | amconsider it to be a felony
offense, if it's an intentional act, then yes.

Q Wl l, so tne testinony you gave -- well, strike
t hat .

Do you have any reason to believe that the
County Recorder when he conducts this audit intends to
violate Arizona | aw?

A | don't have any idea one way or the other.
Know ng his reputation, | would hope not.

Q Knowi ng his reputation do you believe that in
conducting this hand-count audit he intends to violate the
| aw?

A Again, | think that's why we are here in court
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today because | think a big part of the issue is who is
responsi ble for that and can that duty be del egated to
soneone el se.

Q I think we just discussed who is responsible
for doing what in the county when you agreed that the
county Board of Supervisors is ultimtely responsible for
deci di ng who does what.

You sit in your office at the pleasure of the
county Board of Supervisors?

A | report to the county admnistrator.

Q Who reports to whonf?

A The Board of Supervi.sors.

Q The Board of Supervisors. Ckay.

And so if the Board of Supervisors wanted to
renmove you in your capacity as the director of elections,
could they do thai?

A. They coul d do that through the county
adm ni strator | would i magi ne.

Q But they could do that?

A "' man enpl oyee.

Q Ckay. And so what would | ead you to suspect
they do not have the authority to task the County Recorder
with | eading a hand-count audit of the ballots in this
el ection?

A. It's not a question of their authority to put
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t hat demand out and make that notion and require that.
That's not ny question. They have absolutely the right to
do that.

Q They have the right to do that.

Then what's your question with regard to the
| egality of this hand-count audit?

A. The concern that that is able to be a del egated
duty to soneone other than the election official in
char ge.

Q Ckay. So you believe that -this is your baby,
don't you?

A | don't believe that.” | amtaking advice from
the county attorney who interprets that statute.

Q kay. But you are not happy that the County
Board of Supervisors selected the County Recorder to | ead
this audit, are you?

A. I"'mstill doing the actual statutory duty | am
supposed to do, so | am doi ng the sane hand count | have
al ways done. | don't know that that's happy or unhappy.
My duty hasn't changed.

Q Are you currently doing a hand-count audit?

A W will be starting, at |east, unless | am
i nformed otherwise fromthis court or soneone else in that
authority, that -- they made it clear our hand count

starts 24 hours after the el ection.
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Q WIl be, you said. M question was, are you
currently conducting a hand-count audit?

A. | amgoing to say we are in the mddle of the
el ection. The batches have been sequestered ready for the
hand- count audit, so | would say we are in the process of
it.

Q Are you counting ballots?

A We are not counting them for the hand-count
purpose. W are tabulating ballots.

Q The ballots that are sequestered we'll just go
with 100 percent of ballots that are hand counted then;
correct?

A. If that's where tihiey go, then yes.

Q All right. And so let's talk a little bit
about ballots. You produce the ballots; correct?

A. We create the election and design the ballot,
yes. | actually don't print themnyself. W have a
printer for that, but, yes, that's part of our job.

Q Who do you use to print thenf

A Runbeck prints our ballots.

Q Runbeck prints your ballots. | presune you do
not stuff themin little envelopes and mail themto
voters, do you?

A | do not. That's the Recorder's responsibility

to mail the ball ots.
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Q Al right. So now we |earn nore about the
Recorder's responsibility with respect to his
participation in elections.

The County Recorder is responsible for ensuring
ballots are mailed to early voters; correct?

A Correct.

So you don't do that job?
Correct.

You sinply design the ballot?
Correct.

You have held a ballot?C You have voted; right?

> o » O >» O

| sure did.
Q Al'l right. You have tal ked about these ballots
being fragile. Wen you go vote, is your ballot fragile?
A. So in Cochise County --
Q My question is, when you go vote, is your
bal l ot fragile?
No.
No. How thick is the ballot paper?

When you go vote or early ballots?

o » O »

When you get an early ballot, howthick is the
bal | ot paper?

A. That's fairly thick.

Q The ball ot paper is fairly thick. Is it

thicker than this little piece of paper | have got in ny
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hand?
A It is.
Q It's thicker, and you don't even have to touch
this paper to know that, do you?

A Uh- huh.

Q And so you tal k about these ballots as being
fragile, especially the early ballots I think you were
maki ng reference to as being fragile. So this is sort of
|'"mgoing to go down two roads with you at the sane tine.
One of themis to sort of address a concern of the
plaintiffs' wtnesses, and the other is to tal k about the
fragility of these ballots.

Now, what is your understanding of the process
when the County Recorderc-- well, the County Recorder
doesn't mail ballots,~does he, do you know?

A They contract with Runbeck to mail them on
t heir behal f.

Q So the County Recorder contracts wth Runbeck
to print the ballots and the ball ot envel opes; is that
correct?

A No. The elections departnment is in charge of
payi ng to have them printed.

Q You pay to have themprinted. Wo do you pay
to have them printed?

A. Runbeck prints them
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Q Runbeck. So you pay Runbeck to have the ball ot
and the ballot envel opes printed; correct?

A. The ball ots.

Q The ballots. Who does the ball ot envel opes?

A The recorder's office.

Q The recorder does. What about the envel ope,
the yel |l ow envel ope, the return envel ope?

A That's the affidavit envel ope and the green
outer envel ope are the responsibility of the recorder's
of fice.

Q Ckay. And so the recorder is responsible for

bot h envel opes?

A Correct.

Q. Al'l right. Does Runbeck print those?

A | believe so.

Q. You beiieve so. So Runbeck prints everything;
right?

A They print the ballots. |'mnot sure about

anything else, but | would imagine they would print those
envel opes.

Q After everything is printed by Runbeck, do your
el ections volunteers and enpl oyees sit around on the
weekend stuffing all that into ballot envel opes that the
County Recorder then mails?

A No.

Appx.0446
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Q That is done by who?
A Runbeck.

Q I's that done by nmachine or by hand, do you
know?

A | believe machi ne.

Q It's done by machine. Ckay. And so these

ballots that are fragile are printed by these huge
machi nes, and then the machines stuff both the ballot and
the affidavit envel ope into the mailing envel ope; correct?

A | believe so.

Q And then Runbeck gives tnhemto the postal
service; is that correct?

A. | really don't know their process beyond that,
but yes, they do mail them

Q They mail ‘them \Where do they get the
i nformation to send themto? Fromthe County Recorder?

A Correct.

Q So the first step of the process | guess is
two-part. You design the ballots, send the information
over to Runbeck to have printed; correct?

A Correct.

Q And then the County Recorder sends voter
regi stration information, voter data to Runbeck on which
to print these envelopes; is that correct?

A. Correct.

Appx.0447
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Q Al right. And so then these big nmachines
print these ballots, and then other big nachi nes stuff
themall into envel opes, and then ot her machines sort them
and send themout to the postal service; correct?

A | would imagine. | again don't know their
st ep- by- st ep process.

Q Have you ever worked for the postal service?

A | have not.

Q Nei t her have |, but | can inmagi ne they have big
machi nes too, don't they, that handl e these ballots that
sort everything and process, or isat all people back
there in the back room do you think?

A. | have no idea. -1 have no idea.

Q So these ballots then, by the tine they get to
the voters who are iriended to vote these ballots, have
been handl ed how swany tinmes, by how nany people, do you
t hi nk?

A | couldn't even guess.

Q It could be hundreds?

A | have no idea.

Q Couldn't it?

A Per haps.

Q Per haps. Okay. And they are all produced and
dealt wth with | arge nmachi nes; correct?

UNI DENTI FI ED SPEAKER: (bj ection; calls for
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specul ati on.

THE COURT: Overruled. |If the wtness knows,
she may answer.

THE WTNESS: | would imagine. | think you
print on machines, and | don't know t he postal service
process.

BY MR BLEHM

Q So the voter then pulls it out of the envel ope,
and the voter votes it, and they can either put it in the
mai |l for the postal enployee to take back, at which point
it's sorted again at the postal facility before it's taken
to who?

A. They're delivered to the recorder's office.

Q The recorder's office?

A Uh- huh.

Q And that's where then the signature
verification takes place?

A Correct.

Q Ckay. And they're not renoved fromthe
affidavit envel ope at that tinme; correct?

A Correct.

Q You do that?

A. Well, early boards do that, but yes, the
el ecti ons departnent does that, yes.

Q And so by the tine these fragile ballots have
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| eft Runbeck and get back to you, right, they have been
through a lot, haven't they? I'mnot sure |'d want to be
a ball ot.

A Vell, they're in packets, and they're in double
envel opes all that tine, so they're fairly secure at that
poi nt .

Q It isn't true, is it? They're not always in a
doubl e envel ope, are they?

A Well, they're nmailed in an envel ope that's
mail ed in a packet, so there's -- therge's two envel opes in
t here.

Q There are two envel epes and a ballot in the

packet, but the ballot is not stuffed into the affidavit
envel ope and mailed, is it1?

A. No, not irnc the affidavit envel ope.

Q No. So technically these ballots are only in
one envel ope the entire tine?

A | suppose.

Q And so the voter can also elect to do what with
that ballot? The voter can take that ballot and drop it
off at the county recorder's office or a drop box?

A They can use a drop box, yes. They have nore
t han one.

Q Do you know what the process is after it's
dropped off at the drop box?
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A That's the recorder's responsibility. [|'mnot
sure of their exact process.

Q Understood. And so we won't ask you that
guestion then.

So the ballots neverthel ess, they're nade to be
durabl e; correct?

A Correct.

Q And they're made to be durabl e because they go
through a lot; correct?

A Correct.

Q And then you sequester {nem after you count
them and you store themin a separate box in your cage,
called it; correct?

A Correct.

Q And t hen wien you go and do your hand-count
audit after a general election of any type, let's say, you
pull them out of the cage, and they're bei ng handl ed
again, aren't they?

A They are.

Q Ckay. How many nore tines are these ballots
going to be handled if this audit noves forward?

A | have no idea, but if we're |Iooking at 300
people and three people to a table, | have no idea how
many people will touch them at that point.

Q Okay. That's the audit itself that was
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described to you, but what about getting to the audit?
Are they going to touch a lot of different hands, or are
you sinply going to sign these ballots over on the chain
of custody formso everything can be done | egal to the
County Recorder, who will then put themin his vault so
that he can process themin his hand-count audit?

A. ' mnot sure what your question is.

Q Never m nd.

My point is, you described these ballots as

being like flowers, but they're not, are they?

A They are not fl owers.
Q No.
A. When we tal k about a ballot, and you' ve nade it

very clear that they're f0olded and printed and put in
envel opes and handl ed;” and that's all true. The folds in
that thick paper are pretty thick. So when they get run
t hrough hi gh-speed tabul ators, it doesn't weaken them but
the timng marks around them There are possibly food
stanps on them other things on themthat cause themto
have to be duplicated or have issues. The nore --

Q These are ballots with food stains --

THE COURT: M. Blehn? M. Blehm | was

interested to hear where she went with that and pl ease | et
her finish that answer. Go ahead, ma' am

THE W TNESS: Thank you, Your Honor.
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So the nore these ballots are run through the
hi gh- speed tabul ator, the nore chance they have of being
torn. | believe the recorder nentioned when they use the
envel ope openi ng nmachi nes, sonetinmes those are sliced. By
the time we get them sonetines they're cut by their
machi ne before we have opened them So that's what |
meant by being fragile.

They're also very long being 19 inches. And
with those folds in them they are secured in outer
wrappers with a seal. But the nore pecple that are
handl i ng those, you don't exactly handle them strai ght on
the bottom They could tend te fold over. That fold on a
timng mark nmeans it won't bhe read by the machine. It has
to be dupli cat ed.

You nade a coment about the storage and how
they're transported. Again, | have not seen anything as a
pl an or had any di scussi on about that. But when |
tabul ate those, they are wapped in those bundles with a
security seal, and they're placed in a storage box, not a
wat er proof ed plastic foot | ocker kind of container.
They're put in a storage box simlar to what you woul d
store anything in a Bankers Box.

And then those boxes are sealed, stored in the
bal |l ot cage until they go into the treasurer. So if

they're going to put theminto plastic foot |ockers,
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that's going to be nore people that are handling those
bal |l ots, that becones a concern to ne in the event we have
recounts and those nmachines all have to be run through
t abul at ors agai n because the nore people that have handl ed
them they're not going to tabulate. W're going to have

to have them duplicated, which again is two peopl e of

opposite party. That systemis secure, but that's a tine
t hi ng agai n.
BY MR BLEHM

Q Ckay. So the vast mpjority-of ballots that are
going to be counted in this election are early ballots;
correct?

A Correct.

Q What percentage woul d you estinmate?

A. 80 percent-of our county roughly votes early by
mai |

Q And we know that that the ballots that you go
get at the election center -- do you have print on denmand?

A No, we do not.

Q Ch, you don't?

A No.

Q So you have ballots printed for every precinct?

A. No, we do not. W are low tech --

Q If | go vote, for exanple, I walk in. M nane
Is Joe. |I'min precinct 137, and I'mat a voting center
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that's not in precinct 137. How do you [indiscernible]?

A So we use el ectronic voting machi nes.
Q kay.
A. So Joe, |I'massum ng you woul d have your proper

identification. You would signin wth the wonderful pol
wor kers on the poll book, and they would print the ball ot
that you use in the machine that has the barcode for your
particular ballot style. So that's a totally different
bal | ot paper. That's why | asked for clarification when
you asked your other question.

Q Under st ood, but they print ny ballot; right?
No.
No. | vote on the nmachi ne?
Uh- huh.
And then tthe machine prints ny ballot?

Correct .

o » O » O »

So nevertheless, the ballot is printed, and
that's a thermal nore fragile paper; correct?

A It's a thernmal paper, and it doesn't have folds
init, soit doesn't tend to have any kind of rips or
tears. W rarely would have to duplicate those ballots.

Q So how many -- in the 2020 el ecti on how many
ball ots did you have to duplicate because the machine
would not read it?

A. Because of unreadable -- that it was
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unr eadabl e, not damaged or not torn or anything, |'m going
to say roughly 100. | don't have the exact figure with
nme.
Q 100 ballots. And that's after these ballots

transited through the U S. Postal Service systemmultiple
times, went through the County Recorder's processes, and
wound up with you goi ng through machi nes, 100 ballots, out
of how many total early ballots cast?

A | do have that figure.

Q What is it?

A So in the 2020 general , we had 48,865 early
votes cast. And those ballots were tabulated and then put
into their Banker Boxes secuied because the mpjority of
them weren't sequestered ior hand count, and they were
never touched agai n.

Q kay. < So excluding those that come in damaged,
and trust nme, | have touched a lot of ballots, so I know
t hey can be damaged, excluding those that cone in damaged
fromeither the postal service or fromthe voter
t hensel ves who sonetines will do things to their ball ot
that we don't want to talk about, but excluding those, you
have 100 that you had to duplicate because the nachine
woul d not read it?

A Uh- huh.

Q Only 100. What percentage is that?

Appx.0456
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A And |' m speaking strictly because that it was
an unreadable imge. W're not tal king voter intent.

We're not tal king overvote kind of things where -- because
that puts it nore like the 6- or 700 mark at |east.

Q Wth voter intent?

A Wth voter intent.

Q Real |y quickly, do you have any reason to
bel i eve that the County Recorder in the process he intends
to use intends to alter voter intent in any way?

A Agai n, we operate on a sensg of honesty here,
so | wouldn't think that, but | don't know what happens
when those are out of ny contrei. | don't know.

Q But when they're-out of your control and you
have executed a chain ofccustody docunent given possession
to the County Recorder?

A. That woul d be the case.

Q Right? It doesn't natter, does it, your

bal | ot s?
A. It natters to me because if there's a recount,
and they have got to cone back to ne, |'mstil

responsible ultinmately for the ballots, done or |ot.

Q My question is, do you have any reason to
believe the intent to change whatever would likely to be
voter intent on the ballots? Do you believe he intends to

mark ballots to alter a voter's intent?
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A | never said that.
Q |"masking if you had reason to believe. |'m
not accusing of you of saying that.

A | thought | answered that. W operate on a
sense of honesty here. | wouldn't think that.
Q So aside fromvoter intent and ball ots being

damaged, only 100 out of 40-some-thousand and so, you're
concerned now that these ballots are going to go through
an audit process, which they go through an audit process
anyway; correct? A hand-count process, sone of thenf? But
you' re concerned that sonehow thiscaudit process is now
goi ng to damage these ballots such that they're not
readabl e by a nmachine; is that correct?

A. Yes. A certain anmount of them yes.

Q What percentage woul d you estimate nmght be
damaged?

A. | -- again, | haven't seen a plan or heard any
final details, so | have no idea, but the nore peopl e that
you have handle the ballots, the nore chance you have of
bendi ng, timng mark issues, tears in the fold. So |I have
no i dea.

Q When you do an audit, how many people handle a
bal | ot ?

A. There woul d be sonebody who pulls that batch

out of the box because again we have only sequestered the

Appx.0458
BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 235
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANSV. CROSBY, ET AL.

nunber that we're required to have for the expanded, if it
went that far, audit. So the other -- in this case in the
2020 general was close to 47,000 are still safe in the
ballot cage. So it's just going to be those couple
thousand. So it would be sonebody from our staff who
pul I s that batch out of the box, puts it on the table for
the three people that are going to count the ballots in
our hand count process, and then the staff that waps that
bal | ot batch back up and puts it in the box.

Q So you' ve got one staffer that pulls the batch
out. You have three people then who are going to handl e
t hese ballots at the table?

A Uh- huh.

Q And then you have one staff nmenber who is going
to put them back in the box?

A Uh- huh:

Q Al'l right. You heard the County Recorder
testify as to what his proposal was, didn't you?

A | did.

Q Al right. And he testified | believe that

he's going to have, you know, three people to count these

ballots? That's three people at the table?
A. I"'mnot really clear on that --
Q Let's say he does, though.
A -- because he indicated he was still kind of
Appx.0459
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wor ki ng through those things, so |'mnot real clear on
t hat .

Q Let's say he does because he testified he can
have three people per table. So a wash three people per
table, isn't it?

A | suppose.

Q So let's say he has one person bring those
bal | ots and put themon the table for the three people to
count. That's a wash, isn't it?

But did you count and are ygu including --
That's a wash?
If it's one person, .sure.

Especially with your system right?

> O >» O »F

Sur e.
Q And t hen ke has one person take those ballots

back and put them back in the box. That is a wash;

correct?
A. Uh- huh.
Q So | guess your only concern then is that you

don't really knowif they're going to be 100, 000 ot her
peopl e touching those ballots other than those five?

A Wll, | thought that was al ready nade cl ear
because they're going to be putting theminto plastic tubs
and transporting them back and forth every day. So I'm

not sure how many ot her people that woul d be.
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Q Now, are they going to be touching the ballots,
or are they going to be putting the boxes in the tub?

A | don't know.

Q You don't know?

A | don't know.

Q We don't know. But ny point is sinply this,
can you agree, that with respect to the actual audit
procedures, there are not going to be any other people
touching these ballots that's really different than your
procedures; would you agree?

A |"d agree if it's threecat a table and one

person putting themin and taking them out, yes.

Q Al right. Oay: | believe you said in
your -- in your recount, you pull two batches of 400
ballots; is that correct -- your hand audit?

A W have batches in 200, so we select two, which

woul d be 400. That's a m ni num

Q Ckay. So your mininmumaudit of an election
Involving -- and that's for this el ection?
A That's based on the nunber of early ballots

that we'd had tabul ated on election norning. That's
assum ng we have 40,000 early ballots. But there is a
m ni nrum of 400.

Q A m nimum of 400. But you're assum ng maybe

approxi mately 40,000 bal | ots?
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A That was our highest when we picked these
originally, yes.

Q And | want to talk a little bit about, you
know, there's a |l ot of controversy these days, and you're
an el ection admnistrator, so | know you' ve got to be
aware of it, a lot of controversy these days, isn't there,
surroundi ng el ections?

A | think there's a |lot of confusion.

Q There's confusi on?

A You coul d probably termit 30 different words.

Q | would agree there's aciot of confusion. But
woul d you agree there's a lot ef controversy as well?

A Uh- huh.

Q Yeah? A lot of controversy, a |lot of
confusion. And so | sort of want to talk a little bit
about the public policy behind, you know, auditing
el ections and the public policy behind allow ng county
el ection admnistrators to exceed the m ni numrequired
nunber in an audit.

You're aware that Maricopa County in 2020
counted nore than the mninumrequired by law. Are you
aware of that?

A. Are you referring to the audit the Senate
required?

Q No. |'mtalking about Maricopa County
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performng its required statutory hand-count audit
follow ng the 2020 election. Are you aware that they
counted nore than the statutory m ni nunf

A. | haven't followed all that, to be honest, to

track all the nunbers. That was two years ago, and | have

done | don't know how many el ecti ons since then.
(Background speaking off the record.)

Q So you are unaware that Maricopa County counted
nore ballots than was required by | aw?

A | -- 1 -- again, | don't keep track of that
fromtwo years ago. | couldn't tell you exactly how many
t hey count ed.

Q "' mgoing to hana you what's been marked as
Exhi bit A

UNI DENTI FI-£D SPEAKER:  Your Honor, may we see
t hat before she answers?
BY MR BLEHM
Q Al right. 1'"mhanding you what | w |
represent is a Novenber 4, 2020, correspondence from
Attorney General Mark Brnovich to Chairman H ckman,

Mari copa County Board of Supervisors. And have you ever

seen that correspondence before?
A. | probably have. | can't recall.
Q Coul d you read that |ast paragraph?
A Al t hough at this point in tinme we have no
Appx.0463
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reason to believe the tabul ation equi pnent did not work
properly, an expanded hand count may help alleviate
concern and provide public confidence in the integrity of
the vote tabul ati on process. Thank you for your pronpt
attention to this matter.

Q And so is that the Attorney Ceneral -- well,
first of all, the Attorney General, are they the chief |aw
enforcenent officer in the State of Arizona?

A Yes.

Q If you need a legal opinion-as the Director of
El ecti ons, you know, who do you turn to for |egal
opi ni ons?

A. | turn to the County Attorney's office.

Q Who does the County Attorney turn to?

A. I''mnot sure what their process is. | inmagine
they could go to the Attorney Ceneral.

Q They could go to the Attorney CGeneral ?

A Uh- huh.

Q Does this correspondence state anything with
respect to, you know, why it m ght be a good reason to
have expanded-scope audits of elections?

A | can't answer that. He's suggesting that they
count nore. That doesn't say they did count nore.

Q He' s suggesting they count nore because -- tell

nme if | read this incorrectly -- because it nmay hel p
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all eviate concern and provi de public confidence?
A That's what the letter says.

Q Yes. kay. And so what do you think about

expanded audits? Do you disagree with thenf

A. | think there's a policy in the procedures
manual and in statute that defines how and when an
expanded hand count is required.

Q Ckay. You said required?

A Uh- huh.

Q You' ve read the EPM correct?

A A couple tines.

Q You' ve been in court'all day today; correct?

A. | have.

Q You' ve heard ihe testinony about the proposed
EPM subm tted by Secretary of State Katie Hobbs; correct?

A | have.

Q And in that EPM and the current EPM gover ni ng
Arizona election |law, 2019 version, does it not state that
the county can count nore early ballots than the statutory
m ni munf?

A It does.

Q Does it say they cannot count themall?

A. It does not.

Q So again, |I'll go back to ny egg anal ogy. |If

It says you have to eat two eggs, that does not say you
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cannot eat nore. You can eat nore; correct?

A That's absolutely your entitlenent, but you
probably had lunch, and I'mnot sure if you're hungry, but
yes.

Q You're right. | had lunch, and no, | am not
hungry anynor e.

And so expanded audits in today's day and age,
do you think they m ght be a good thing to help alleviate
the public's concern about what is happening in our
el ections?

A | deal with the public all day every day. And
| have no idea what woul d sati sty public anynore.

Q Are there a |l ot of nenbers that you encounter
in the public that say wnat's going on in our elections?

A No.

Q No? You don't hear that at all?

A. | encounter a |lot of people that are just angry
and scream and yell and | eave angry voice mails and hang
up. That's what | experience the nost.

Q Well, I"'mreally sorry to hear that. That
doesn't sound |like a very good day. But there's a |ot
of -- is there -- do you sense a |ot of since says
cyni ci smabout elections in the United States?

A. | don't really speak to people, you know,

outside of the county very nmuch, so | hear fromcounty
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voters, and |I think we're about half and half.
Q About 50/ 507?
A. Yeah.
Q We're a nation divided about as divided as a

nation gets, are we not?

A | don't know again about the nation. | just
judge -- | don't get calls from people nostly from ot her
places. | get calls from Cochise County voters.

Q So here we are today, and we have plaintiffs,

and we have defendants, and plaintiffs-are asking this
court, right, to tell Cochise County, the Cochise County
Board of Supervisors that you cannot count nore than
1 percent of your early ballots. And then we have
def endants that say, gosih, the law lets us count themall.
Way can't we count themall? Wy can't we assuage the
feelings our voters have about the el ection by show ng
t hem t hrough a hand recount?
UNI DENTI FI ED SPEAKER: (hject to the form
THE COURT: Overrul ed.
BY MR BLEHM
Q Wiy can't we do that?
A That's a decision for the court, Your Honor.
| -- I can't answer |egal questions.
Q Do you think a hand recount m ght help

al l eviate the 50 percent of voters in your county who do
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not trust machines? Do you think it mght help alleviate
sone of the concerns they have?

A. Based on the plan we have now, no.

Q No? Wy not?

A. Because there's not going to be anything to tie
those results to. There's not a batch result report, and
| counted 12,000, roughly, ballots already in batches of
200. There's not going to be anything to tie those to
except the actual results of the final, final election.

So | don't think it's going to alleviate that.

Q If they -- if they match, wouldn't that
al l evi ate concern?

A. It would alleviate concern if they matched is
what you said. And again, they can't under -- under the
hand- count policy thai we have in here, |aw, procedure,
however you detersnine it, it's done batch by batch,
total ed out to those batch reports.

Q Correct. So | guess this gets to how you store
the ballots; right? I|I'mvery famliar, for exanple, wth
Mari copa County and how they do their elections, and so
I'"'mgoing to use themas an exanple just to see if you do
things differently to make it easier for ne, okay, because
I"'mslow. So when Maricopa County counts a ballot --

THE COURT: Hang on for just a second for a

coupl e reasons. Nunber one, we are going to need to take
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a break. Nunber two, | want to rem nd everybody it's
3:25. W need to finish this witness, and |'m sure

counsel would like to argue the case as counsel al ways
does. And we're going to finish today at 5:00. |'m not
going to keep fol ks here past 5:00.

MR. BLEHM  Under st ood, Your Honor.

THE COURT: So | don't know if we need a break
now to ensure that that can happen or if we need a break
after your questioning, and |"'mnot trying to limt, but
I"'mtrying to advise that if we continue to question,
which is fine, the cost of the argument is going to be
short.

MR. BLEHM  Understand, Your Honor, and | am
j ust about done.

Q And so Maricopa County, they kept their ballots
I n batches of 200 ballots, and out with the machine it
spits a batch sheet that stays with those ballots. Do you
do the sane thing?

A A batch sheet?

Q Yeah, a batch slip. They have got a little
batch slip that says there are 157 ballots in this batch
slip or there are 200 ballots, or do you have sone sheet
that cones out with those ballots that stays with those
bal | ot s?

A But you're not referring to a batch sheet as a
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batch result.
Q Wat ever you do, how do you do it?
A. Because there is a report that prints out that

says, yes, 200 ballots or 199, but it doesn't have results

on it.
Q kay. But that doesn't really nmatter, does it?
A. It does natter.
Q Wiy does that matter?
A Because that's how you tie in the results per

race per batch.
Q Only if you do it your way? Only if you do it
your way, okay, which is not reguired by the EPM is it?
A. | believe it is.
Q The EPM gi ves_ you a great deal of discretion in
whi ch batches you select, doesn't it?
A It does.
MR. BLEHM Thank you, Your Honor. |[|'m done.
Shall we break before M. Kol odi n?
THE COURT: | think that's probably a good
I dea. Let's take 10 m nutes because we're going to take a
five-mnute cunber break. Let's conme back at 35 of.
(Recess was taken.)
THE COURT: Thanks everyone. Pl ease be
seated. W are back on the record. The record wll

refl ect the presence of sanme counsel, sanme parti es.
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Everybody, | want to put sonething on the
record. Apparently there was a request froma local -- |

presune | ocal nedia nenber who wi shed to have a tel ephone
in the courtroomfor purposes of taking photographs and
videos. Pursuant to Suprenme Court Rule 122 | require this
be held in advance, be made in advance nmuch |i ke Cochi se
County does as a general rule. | was not nade aware of
the request until after lunch today. | denied it because
| didn't have the opportunity to discuss with anyone the
opportunity as | think the rule requires. And so | want
everybody to know t hat happened.

It is not that | don't believe it is
appropriate to allow the press to have access, in fact,
quite the opposite. | had press here in the courtroom and
press on our call-indines | think five or six different
menbers of the nedia. And it's not that | don't believe
t hat caneras should be in the courtroom It's just that
we didn't have the appropriate ability to have the hearing
that Court thinks is required under Rule 122. So for that
reason it was deni ed.

| just need to nake a record of that to |et
you all know t hat happened.

Wth that having been said, M. Kolodin, is

It your opportunity now?
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CROSS- EXAM NATI ON
BY MR KOLODI N:

Q Now, Ms. Marra, | believe you testified that
you started the process already. You already picked the
random batches; is that right?

A Correct.

Q Okay. Now, you'd agree with ne that the
political |eanings of voters, those tend to be correl ated

with when they vote; right?

A | can't really agree or disagree. | don't
track that. | don't -- that's notc sonmething that's part
of ny duties.

Q Okay. Well, your office does have data on
that; right?

A Not really. The elections departnent, we have
-- we don't really even track, you know, |ike that woul d
be a voter reg thing nore |ikely.

Q Ckay. Fair enough. If | were to represent to
you that it was the case, that political |eanings of
voters was correlated wth when they vote, would you have
any reason to disbelief ne?

A | guess it woul d depend on your source, but no.

Q kay. Let's try to logic our way through this.
Happy to send you |l ots of sources. |In fact, early voters

tend to skew nore slightly nore Republican. Believe it or
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not that's true. But let's try to like |ogic our way
through this. Right?

Let's say that | am an individual that believes
t he 2020 el ection was stolen, | watched 2000 Miul es, the
whole thing. | got all the paraphernalia and |I have got
the hat. GCkay? AmI| nore likely to vote by mail or am|l
nore likely to vote on el ection day?

A | don't know.

Q | watched 2000 Mules. | think mail-in voting
Is terribly unsafe and the drop boxesc are terrible. AmI
nore likely to vote at the polls on election day or am|
nore likely to mail in ny vote?

A. Again, | don't know |If you base it on a
novi e, but, you know, people lie sane |ike they do with
candi dates when they say | ama registered voter, | can
sign your petitien. So | don't know.

Q But if I ama voter that believes that, whether
it's true or not, am| nore likely to vote at the polls on
el ection day?

MR. BLEHM  Your Honor, asked and answered.
THE COURT: Sust ai ned.
BY MR KOLODI N:

Q kay. You'd admt, though, that it is at |east

possi ble logically that the political preferences of

voters are correlated to when they vote; right?
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A Pr obabl y.

Q Ckay. Probably. So actually hypothetically
dependi ng on when you pick the batches of ballots to do a
hand count on, you m ght be able to pick a
nonrepresentative sanple let's say; right?

A. | don't really know. | mnean, because early
ballots come in fromall over the county. [It's not like
they are coming fromone particular city or.

Q | am not tal king about geographically
representation. | amtal king about you m ght be able to
pick a sanple that is nore Republican or nore Denocr at
than the (indiscernible); right? Hypothetically?

A. Again, | just ---4 amsorry if | amfrustrating
you because | can't answer the question, but.

Q It is realiy a sinple, logical question. If it
Is the case, | am just asking you to assune with ne that
that is true, if it is the case that when sonebody votes
Is correlated with their political preferences, then it is
possi ble to pick a nonrepresentative sanple to do a
hand- count audit of depending on when they vote; right?

A | amstill just kind of -- | amnot really
following the line of questioning. | nean, | hear you.
under stand the concept. But because they cone in the mail
and they conme fromthe recorder and they cone from drop

boxes and there could be a week lag tine.
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Q | amtrying to nake it really, really sinple.
Ckay? Let's say that all Republicans vote early and al

Denocrats vote on election day. Then if | want to pick a
random sanpl e to hand count that is all Republicans, all |
have to do is pick it froma batch that votes earlier
right?

A. If that is your logic that you just stated.

Q But you would also agree with ne that there is
absolutely no way on earth to pick a nonrepresentative
sanpl e to hand-count audit if you do 180 percent
hand- count audit; right?

A Then you are goi ng to absolutely count every
ballot, so that's a given.

Q Okay. Now, you would also agree with nme that
nothing in the EPMrefers to the Director of Elections or
the election strike; right?

A You're right. It refers to the officer in
charge of el ections.

Q Ckay. And that is sonething a little bit
different; isn't it? R ght?

A | suppose it coul d be.

Q kay. Let's talk about who's an officer.
Right? Wwo is an officer of the county, that's defined by
statute; right?

A. Un hum O ficers, yes.
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Q Yeah. ARS 11-401. And the officers in the

county are the sheriff. Are you a sheriff?

A No.

Q The recorder. Are you a recorder?

A No.

Q The treasurer. Are you that?

A. No.

Q Superi nt endent ?

A No.

Q You are not on that list; right?

A Correct.

Q Ckay. Now, an officer of the county can

del egate sone of their autharity; right?

A. Soneti nes, yes.

Q And that' s how you have been given yours;
right, your delegated the authority of the board?

A Yes.

Q Ckay. Now, in fact, ARS 16-602(F) refers to
the County Recorder or other officer in charge of
el ections; right?

A Uh- huh.

Q Okay. Now, nobody doubts that you are
qualified. You obviously are. Counsel exam ned you. You
are extrenely qualified elections strike. But you don't

want to do it; right?
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A | can't do it.
Q Ckay. If this Court declined to issue an

I njunction, would you do it then?

A. They have already delegated it you said to the
recorder.

Q What about the board asked you to do it, would
you do it then?

A | have already said that | don't believe that
It's legal.

Q So you wouldn't do it evencit the Court
declined to issue an injunction; right?

A They have al ready detegated it.

Q kay. Whuld you-still attend the hand count?

A. | think we determned that it is four days out
fromthe el ection and 1 amgoing to be incredibly busy for
the next two weeks. So depending on what their schedul e
I's, perhaps. But ny focus is to finish out this election
and all the many audits and reports | have to do for that.
So | don't know that | would be available for their hand
count .

Q But if you are so concerned about the chain of
custody potentially being breached and the recorder not
being able to be trusted to maintain the chain of custody
and all that, would you want to be there to see?

A. Short of living there 24 hours just going to
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visit isn't going to help ne at all.

Q You woul dn't want to inspect the way that he's
mai ntai ni ng the chain of custody, docunentation, you
woul dn't want to see how the handoffs work? You woul dn't
want to see any of that?

A | haven't even see a plan so | can't answer
t hat .

Q Now, you agree with the estimate that there
w Il probably be about 35,000 ballots to count this
el ection cycle in this county?

A Yeah. Sonmewhere between 30, 35,000 nost
i kely, yes.

Q | ama lawer. !"ambad at math. If | was
good at math, | would be an engineer. But here's the way
you break it. Let's say you only have 50 volunteers a
day. R ght? And they are working eight hours a day. Are
you -- you would agree -- sorry, 50 volunteers a day they
are working for eight days. R ght? You would agree with
nme that each volunteer only has to count |ess than 15
ball ots that day in order for that count to be conpl eted;
right?

A | can't agree with that because | don't
understand how their plan's going to work. Wat | can
understand - -

Q But it's just a math question. It is not a
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pl an question. If | have 35,000 ballots, 50 volunteers
and ei ght days, then each volunteer has to count 14.6

ball ots per day to get that count done in time. |Is ny
math right or is ny math wong?

A I"'mnot able to check your math right now so if
you did it, then we can say that that's your math.

Q Never trust --

A | don't have ny cell phone with ne and | don't
have a cal cul ator but | am happy to get one if | need to.

Q Fine. Fair enough. Never  trust a |awer's
math. We can only divide by three. Wat kind of cases
does the county attorney primarily handl e?

A. The county attorney's office handles crimnal,
civil, they represent the departnent, they represent
el ected officials.

Q What 15 nost of their work?

A | have no idea what nost of their work is.

Q What did the county attorney do before he
becane county attorney?

A Qur county attorney was an attorney.

Q Ckay. \What kind of attorney?

A | have no idea.

Q Was he an election | awer?

A | believe he was a prosecutor but | have no

| dea what his history and his practice.
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Q So he was a crimnal |awer, he practiced
crimnal |aw?

A Uh- huh.

Q How about the DAG s office, do they handle a
| ot of election |aw?

A They do.

Q And you'd agree with ne election lawis pretty
conplicated; right?

A It is conplicated.

Q Yeah. You deal with a lot of it in your job;
right?

A (No answer heard).

Q Now, one nore question. You know, this county

Is a very deep red county; right?

A. It has nore Republican voters, yes.

Q | mean. a decent nunber of those peopl e,
el ection skeptics. |Is that fair to say?

A | am sorry?

Q A decent nunber of those people are election
skeptics. Fair to say?

A Pr obabl y.

Q Certainly the ones who call your office; right?

A. Probabl y, yes.

Q Okay. If plaintiffs succeed in stopping an

audit that the board of supervisors has al ready decl ared
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that they want to count 100 percent of ballots, if
plaintiffs succeed in stopping that, what will those
peopl e think?

MR. BLEHM  (Objection. Foundati on.

THE COURT: Sustained. Calls for speculation.
BY MR KOLODI N:

Q Do you live in this county?

A | do.

Q Do you talk to a lot of people in this county?
Do you have a lot of friends in this county?

A | aman election official. | work seven days a
week. | don't have a lot of friends in this county. |
barely go hone in this county.

MR. KOLCDIN: ©in that case then | wll
acknow edge, Your Horior, my question | acks foundation and
| amdone with the witness. Thank you.

THE COURT: Thank you, sir. M. Estes-Wrther,

any redirect?

REDI RECT EXAM NATI ON
BY MS. ESTES- WERTHER:
Q Ms. Marra, just to clarify here, are you aware
of any statute, law, rule or procedure that designates
hand counts to anyone other than yourself?

A. No, | am not.
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Q And you have not had -- in your experience you
have not essentially given up custody for another hand

count to be conducted by anot her i ndividual?
A That's correct.
Q And there's been a lot of sort of inferences

here about that perhaps you have issues, trust issues or

upset or feelings about this audit. But what is really
the basis for your concern about a full early ball ot
audi t?

A My concern is that in the statute it's the

ability to expand a hand count is aiready built in based
on if the nunbers are not correct. And the statute you
referenced that it is the election officer in charge of

el ections, it is not widiten |ike many statutes that says
the recorder and/or ciher officer of elections. And so

t hat whol e chain of custody in the end the ballots cone
back to me and | amvery concerned we are going to have
recounts and | can't guarantee that custody and that's the
probl em for ne because that inpacts everybody on that
bal | ot and everybody in Arizona.

Q Has the recorder had discussions with you about
this chain of custody of the ballots fromyou to himto
performthis?

A No, we have had no conversati ons.

Q And | think earlier in testinony recorder had
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represented that he had a draft plan. Have you received
that plan or reviewed it?

A. | have not. The only thing | saw was when the
first neeting that was conducted two or three weeks ago

there was a Power Point presentation he did that's part of

the record. That was the only thing | have seen.

MS. ESTES-WERTHER: | think that is all | have,
Your Honor .

THE COURT: You knew | was going to have to
questions; right?

THE WTNESS: | hoped so. | hope | have
answers.

EXAM NATI ON

BY THE COURT:

Q When the ballots are not being counted, is that
when they go intc the vault, the cage? Wen the ballots
are in your possession, they have been tabul ated, you have
them for your audit, where are they stored if they are not
actually being audited?

A So they are still stored in bankers boxes by

their batches and they are stored in our ballot cage in

our war ehouse.
Q Who has access to that?
A | do. Two of nmy staff do. And that's it.
Q If it is not -- how does it get fromthe cage
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to where it goes to be audited. First of all, | am not
famliar with what your office | ooks |ike, what the
bui |l di ng | ooks like, any of that. Tell nme how t hat
happens.

A So the norning of the hand count on that
Sat urday when they arrive, because that is the first tine
t he batches are taken out of the cage. Wen we do the
hand- count draws that Wednesday, that's what ships with
nunbers on them So the ballots are secure. On Saturday
nmor ni ng when the hand count starts those are taken by two
peopl e of opposite parties, usually always at |east a
staffer and either an early board worker or one of the
hand- count nenbers and then-those are taken to the room
right around the corner in our building. It is still
under canera and | ocked security. And that's where the
hand count happens where we stay and then they are placed
back in that box and taken back to the cage.

Q Once the ballots are provided to you for
putting into batches for tabulating, for sealing, for that
whol e process, is there ever a tinme when they are not in
t he possession of either you, a staff nenber who works for
you or two nenbers of opposite parties who can transport
themfrompoint Ato point B?

A. No, because they go fromthe recorder's office

with the chain of custody to our office and to early board
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who opens the affidavit envel opes, that kind of thing,
processes them for tabulation and they are al ways stored
in that ballot cage under our control.

Q Do you have pronul gated witten instructions
for individuals as far as how you expect themto oversee
the audit, how you expect themto count ballots or
anything |ike that?

A For the hand-count audit nenbers that we deal

with, the party nenbers?

Q Yes.
A W don't have a witten: It is pretty nuch
procedure in the manual. But we go through the same thing

| i ke we do poll workers. W have an oath, you take a
duty, nobody touches the ballots with another pen, nobody
changes anything. Standard things |ike that.

Q Where do those standard procedures cone fronf

A Qur poll worker manual. And nostly statute.
Everything in the poll worker manual is statute.

Q When you set aside ballots, and | apol ogi ze, |
am not thinking of the absolute correct verbiage, but you
set aside a specific nunber of ballots they mght use to
carry out procedure, the 1 percent or 2 percent
sequest ered?

A That's correct, vyes.

Q When you sequester those ballots, ny
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understanding is in addition to sequestering themyou al so
print out what you call batch report or batch sheet,
whatever it is?

A Batch result report.

Batch result report?

A Yes.
Q What does a batch result report include?
A So it's basically fromthe tabul at or nmachi ne.

It is just the report of the results of that batch, 200
ballots in count. It's broken down by -the candi dates and
they are all early votes because they are the only thing

we are counting as opposed to provisional or election day

and so it gives the result of just those 200 ball ots.

Q Does the batch result report also tell you what
machi ne counted those ball ots?

A Yes, Your Honor, it does.

Q When | read the EPM and | read statutes, | have
read where it is the statute seens to ne anyway to
I ndicate that you are required if you are going to do this
audit to be able to tell which nmachi ne counted those
ballots. |Is that correct?

A That is correct, Your Honor.

Q Why based on your training and experience and
educati on and experience, why is it that that happens?

A In case there is a malfunction or there is an
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I ssue that is really inportant to track it down. W have
two machi ne tabulators that we use for early ballots. W
very sel dom get enough ballots at a tine to have both
going at a time because it takes two nore people. So
usual ly we use that one machine. And in the event of a
recount everything would be tabul ated again on those
machines. But it's really inportant to have a source
docunent to tie those two.

Q Is it fair to say that if, for exanple, the
nunbers were conpletely skewed, you would want to know if
you have a nachi ne probl enf

A Absol utely.

Q It sounds to ne that -- |let ne take one of the
hypot heti cal s that was asked by one of the other attorneys
and kind of nake it alittle clearer. Let's say the board
of supervisors instead of saying the recorder or other
gqualified Elections Director official officer. Wat if
they sent ballots out to you, the Elections Director wll
conduct a 100 percent audit hand count of all ballots
cast. Whuld you, assuming that | didn't intervene as the
j udge because sonebody asked ne to do that, there is no
order telling me you couldn't, would you do that?

A. The problemis it's just not possible at all.
It wouldn't have been possible three weeks ago when this

conversation first cane up. It is certainly not possible
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now four days before an election. There's just no tine.
There is no space. There is no procedure. There is
nothing in the EPM W rely on that a lot. W even said
how it outlines everything but there is nothing outlined
in this to do.

Q Based on your understandi ng of the EPM and the
statutes, if a full hand recount was perm ssible, a ful
hand recount audit were perm ssible, do you think that the
EPM woul d require that you still sequester batches of
ball ots to ensure that you know what nrachi ne tabul at ed
t hose ball ots?

A Most likely. And again, we run into the sane
situation that | believe Your Honor brought up earlier.

If you don't -- what do you do to expand it if the nunbers
aren't the sanme?

Q I want-to kind of walk through sone
hypot heticals that | wal ked through with the recorder and
see if your opinions are the sane or they are different.

If you are | ooking at precinct ballots where you have to
pick 2 percent of the precinct or two whichever is greater
and do that, is there ever a nechani sm by which you woul d
actually count every single precinct ballot that was cast?

A. So because we are vote centers and everybody

can vote anywhere, the ballots are never broken out by

precinct.
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Q Ckay. Let's do it by centers then.

A So by -- so that is another thing because if
you wanted to do it by precinct, you have to hand sort al
the ballots and put themin precincts. So anybody votes
anywhere. You go to vote center one and 1,000 people
vote. They could all be fromthat general area. They
coul d have been from anywhere in the county.

Q Well, Let's say you take the percentage of the
vote center |ike you are supposed to and do the count and
It's over the expected margin. You have to count it
again; right?

A Yes. And it's different with vote centers or
preci nct based places because all of those are subject to
put in for the hand-couni draw, the randomdraw. |In early
batches it's the ones: that you sequester and different
counties do that different ways. W do the first four
every day when we count until we get to the nunber we
need. But in vote centers it is for us we put all 17 in
and then it is the luck of the draw which ones you get.
And if they were off, | suppose that you would -- | would
get a county attorney's opinion. But | suppose you could
count nore. W have never had an issue with either of
t hose being off.

Q Based on your experience as an El ections

Director for the past few years, sane hypothetical that I
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gave to the recorder. Let's say that you are ordered to
do a full hand count, you did a full hand count or you
just decided to do a full hand count. At the concl usion
of your full hand-count candidate A in race A had 7,003
el ectronic votes and had 7,005 hand votes. VWhich one is
the one that you report to the Secretary of State?

A. | believe it is the tabul ation.

Q Wy ?

A Because that's what it says in the EPMand | go
to the statute.

Q If you were required tocdo a full audit, full
hand-count audit of all ballots-including early ballots,
and if the grand total of votes was different fromthe
el ectronic tabulation in an anount that was greater -- in
an anount that exceeded the expected result was, do you
t hi nk you have tc do anot her whol e hand count to make sure
your hand count was accurate in the first instance?

A. I woul d think not.

Q And why not ?

A | would think the tabul ati on equi pnrent woul d be
-- and | guess hypothetically it would depend on if we are
t housands off or are we just a fewoff. | think in the
vote count commttee that we tal ked about we are all owed
three votes off on a race. So, but | don't think the hand

count necessarily -- again, if you have those batch result
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reports and you are counting in batches of 200 or 50 or
what ever, you are going to know if you are off right there
before you count all of them That's a huge concern for
me because there are no batch results in all those other
ones. And so you hope at the end they tie in together.

But if they don't, there is no way to track that down.

Q My reading of the EPM and the statutes al so
says that when you have an el ection where the tabul ated
nunbers versus the audit -- it appears to be very
hypothetical. | don't think it's ever happened. But if
the end event that the audit produces results that are out
of what woul d be the expected range of the tabul ated
votes, there are certain actions that are to be taken. In
fact, a special master can |look at the -- and | hate to
use those words to confuse it with other special nmasters
that m ght be in ihe news, but that's what our statute
permts; is that correct?

A Correct. And that whol e expanded hand count is
identified in there. That is why we sequestered nore
bal | ot s because if you have to expand it, it goes from 400
or whatever the nunber is to 800 to 1,600. And then, yes,
It tal ks about bringing in a special master in the courts.

Q And one of the things that the special master
Is tasked with doing is deciding whether to reveal the

source code of the instrument or the machi ne that was used
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for the tabulation itself; correct?

A | would imagine. | have not experienced that
nysel f either.

Q Lucki |y perhaps you haven't had to refer to
that statute for a while. |If | were -- as everyone el se,
if | were to tell you that the statute indicates that you
are supposed to refer to whether the source code can be
reveal ed to sonebody to try to explain this inconsistency,
I f you cannot tie the votes that are being audited to a
particul ar machine, are you able to do-that wth any sense
of certainty or accuracy?

A | don't believe so. “And | say that because
when you do -- and this mght confuse you nore and |I'm
sorry.

Q It's okay.

A When we have our vote centers, we are a county
that tabul ates at each vote center. So each vote center
has its own tabulator. W have 17 vote centers. However,
the nunber is actually 19. | believe the recorder said we
have 17. The | arge ones have two tabul ators. But when we
do poll worker training, we go through and we teach how
that works. So say you have 100 ballots, 100 voters.
Right? They cone in, they sign in, you know you have 100,
you know how many ballots you gave them They vote, they

put their 100 ballots in the tabulator, they print out the
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results, you get that, we get the paper ballots, we get
the machine stick. W have all those things back
potential to count Oelects night. W read it and say it
says 300. Well, we know you only had 100 ball ot card
stock. We know 100 people voted and we have 100 ball ots.
The first thing you would | ook at would be identify that
machi ne, maybe there is a problem |If there is not a
problemw th the machine, and that can be determ ned by
service, then did the ballots get run through three tines?
Is that a broke group? | nean, therecare so many checks
and bal ances with that. But it would tie to that machi ne.

Q So if | understand coerrectly, you actually put
into place redundancies to limt the opportunity for there
to be the need to use that statute in the future?

A So many, Your Honor. So, SO nany.

THE CCURT: Ckay. Any other questions? Any

guestions, M. Blehn?

MR. BLEHM | do, Your Honor.
THE COURT: | thought you m ght.
MR BLEHM [|I'msorry. |[|'musually very

(i ndi scernible).

RECROSS- EXAM NATI ON
BY MR BLEHM

Q And this gets to your point in the questions
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you were asked. And | amsorry. | will try to yell. You
know, is it possible that these procedures that Your

Honor, the Court was asking you are put into place in the
EPM only because a |limted nunber of ballots that you

audit each el ection cycle?

A. "' mnot sure why they were put in there.

Q You don't know why?

A No.

Q But they could be there because of the [imted

nunber of ballots by |law you have to audit; correct?

A Are you referring to how t hey expand?

Q Yes.

A. If one is off, it expands and doubles up tw ce?
Q Correct.

A Yes.

Q

And sc if there is a 100 percent hand vote
audit, you don't need those procedures; is that correct?

A | still think you are going to need a procedure
when t he hand-count nunbers are off.

Q And so we are running out of tine but | have
got a hypothetical for you. You draw all of your audit
ballots early; correct?

A. Thr oughout the process, yes.

Q Thr oughout the process. How nmany total do you

dr aw?
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A It depends on, again, doing the math fornul a
how many ballots we think we are going to get back

Q When is the last tine you draw ballots for
audi t?

A. It could be election norning. |If we are
counting ballots and we don't have enough sequestered --

Q Ckay.

A -- then el ection norning when we tabul ate, that
I's the nunber that we | ook at where we have to have enough
to do the hand count.

Q And you draw ballots from each nmachi ne?

A From t he machi nes we-count from From one of
the two at central count that we use.

Q What happens ii you -- if a ballot machi ne has
a problemat sone point in tine and you are not draw ng
ball ots fromthat:imachi ne when it has a problem you can't
identify that in your audit, can you?

A So in major elections --

Q | amdoing this a yes or a no. Your audit

woul d not identify that nmachine had a problem is that

correct?
A | don't know. [|'mnot --
Q If you didn't draw ballots fromthat machine

while it was having a problem your audit would not

identify that problem is that correct?
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A But we draw the results off every day of every
machi ne.
Q Under st ood.

A W woul d know.

Q kay. You would know. You count every --
every machine you draw from You don't include them al
in the audit, do you?

A We take enough ballots -- if we are using both
tab -- inthis election as an instance we are only using
one tabul ator.

Q Ckay. W are trying tocgo quick here. Is it
theoretically possible that you sequester all of these
ball ots you draw just a limted nunber fromand if that
nunber matches, you are good and you are gol den and you
don't nove forward. Then you potentially mss a problem
with a machine; isn't that correct?

A. "' m not understanding that that way.

Q kay. |If you are not hand auditing all of the
bal l ots you are drawing from you could possibly mss a
problemw th a machine; is that correct? It is yes or no.

THE COURT: M. Blehm perhaps | can be of
assi st ance.
MR. BLEHM (Go ahead.

THE COURT: If | amnot asking it correctly --
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EXAM NATI ON
BY THE COURT:
Q | think what M. Blehmis saying is there cones
a time when you stop polling these packets for
sequestration; is that correct?
A Yes.
Q Early voting is still going on at that tine and
tabulation is still going on at that tinme?
A Correct.

Q And the audit is only of those that have been

sequestered; is that correct?

A Correct.

Q So if the machine has a problem counting and
cal culating after you have al ready sequestered those
bal | ots which you have already -- are going to be part of
the audit, the audit nmay not -- in theory could not

capture the fact that a nmachi ne was having a probl em
because it was having a problemafter you had al ready
sequestered the ballots?
A Yes.

THE COURT: |s that what you are asking, M.
Bl ehnt?

MR. BLEHM  Yes, Your Honor.

THE COURT: | didn't nmean to interrupt you, but

| wanted to nmake sure that you got your answer.
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MR. BLEHM That's fine.

THE COURT: Do you have any ot her questions?

MR. BLEHM  No, Your Honor.

THE COURT: Go ahead. Yes.

MR. KOLODIN. So we are running out of tine.

It seens that Your Honor has been very, very interested in
this question of batches. | would nake a proffer that we
can --

THE COURT: Before you nake the proffer, do you
have any questions?

MR. KOLCDIN:  On, no, Your Honor.

THE COURT: Ckay. You are excused.

THE W TNESS: Thank you, Your Honor.

THE COURT. Fiease stay in the courtroom

THE WTNESS: | will.

THE COURT: Hold on. | saw you conferring with
M. Stevens. Are you asking to make a proffer as to what
he woul d testify given the opportunity?

MR. KOLCDIN:  Yes. In the interest of tinme |
am al so happy to put himup, but | know we need tine for
ar gument .

THE COURT: | am happy to accept the proffer.

MR KOLODIN. | would nmake a proffer that the
way Recorder Stevens intends to do this hand count would

still involve creating batches and being able to tie it
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into the machines. So that concern should be alleviated
that it would be equal either way.

THE COURT: M. Stevens is in the courtroom
Do you agree with that, sir?

MR. STEVENS: W are going to keep themin
bat ches, yes.

THE COURT: And are the batches going to be
tied to a particular machine if necessary?

MR. STEVENS: Currently we are only using one,
SO yes.

THE COURT: Ckay. Veryiwell. Thank you, sir.
M. Kol odin, anything el se?

MR KCOLODI N:  No;' Your Honor.

THE COURT: Iid the plaintiffs have any
rebuttal evidence or ‘are we ready for argunent?

M5. ESTES-WERTHER  No, Your Honor.

THE COURT: Al right. So fol ks, we have 50
m nutes divided by four, that's 12 and a half m nutes
each. |If we need to go alittle bit beyond five, we can,
but I amnot trying to keep these fine fol ks beyond 5
o' clock. They have been with ne all day; they have been
with us all day. So I want you all to know | have read
all the briefs. |1 hope you can tell that | read the
statutes. | read the Elections Procedures Manual. | read

cases that you have cited. | have read cases that you
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haven't cited. And | don't nean that in a negative way.
It's about all the different burdens and all the different
things that have to be at issue here. | think | amvery
aware of what the | aw and what the issues are. You don't
need to regurge those things. | amgoing to ask you to
keep it brief so that we can try to get out of here in a
tinmely fashion.

Go ahead fromthe plaintiffs.

M5. ESTES- WERTHER:  Thank you, Your Honor. |
will try to be brief.

| think the statute at {ssue here has been sort
of rehashed and rehashed and rerashed so |I'mnot going to
go over what the statute states. But | would say just
t hat (indiscernible) begins and ends with the statute and
the plain text of the statute and what is statutorily
required for an audit (indiscernible).

Arizona is clear there is a statutory cap on
how many early ballots may be audited. That's progressive
according to what the statute says if there are
di screpanci es found. And anytine a discrepancy i s not
found, no nore hand audits of the early ballots may be
conducted. O course the Elections Procedures Manual has
the single sentence in it that purports to say that at the
county's discretion that the statute's text can

essentially be ignored and the county may in its
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di scretion increase the nunber of ballots are -- early
ball ots that are audited.

Again, we briefed this so | amnot going to go
over it super extensively, but the Arizona Suprene Court
has been (indiscernible) that where the EPM conflicts with
statute that portion of the EPM does not have the force of
| aw. The secretary, | amnot sure if you read her brief
yet at this point, but has al so gone over that and has
exclusively said that the secretary does not believe the
EPM aut hori zes the proposed full hand recount of the early
ball ots. So of course the secretary who pronul gated that
in the first place has actually di savowed that part of the
statutes. It hasn't cone up too nuch today but the
attorney general's opinion that is attached to sonme of the
filings and so it isdn the record has relied on that
portion of the statute. O course that opinion was
informal. It is not a formal opinion that went through
the processes that the attorney general's opinion can go
through so it is sort of an ad hoc informal opinion that
didn't go through the proper |evels of review even when an
official statenent is -- official opinion is issued by the
attorney general, even though those do not trunp over this
portion of the statute or what the statute said. And of
course here all we have is informal opinion that relies on

the portion of the EPMthat clearly conflicts with the
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statutory | aw so that opinion also should not be given any
force in this case.

(I ndi scernible) a couple m nutes discussing the
harnms that are going to occur if the county is permtted
to conduct this audit of all early ballots. Defendants of
course have nade argunent in their papers and they say
that the audit woul d sonehow i ncrease election integrity
or increase voter confidence in the election but just the
opposite is true. | nean, you heard fromvoters today,
the alliance, M. Stevens who is still ‘here about exactly
what this audit would do, this unlawful audit would do to
their confidence in the electice®” and how it would affect
their individual ballots. !'"want to focus on how serious
sort of the repercussions of what is going to happen, if
the audit is conducted, what is going to happen.

So the county is plainly unprepared to conduct
this audit. That was made cl ear through Recorder Stevens'
testinony. He said by his own adm ssion he's never even
participated in a hand-count audit of ballots. He's never
conducted one. He hasn't been a part of that before. He
hasn't even handl ed ball ots once they have been voted nor
has he overseen the handling of ballots once they have
been voted. He's also adnmitted that he began this entire
process about 10 days ago, the planning execution of this

audit of 30 to 50,000 ballots 10 days ago. That sort of
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planning is just a recipe for disaster in an el ection.
This kind of audit of these ballots would have been needed
to be planned nonths ago. Facilities would have been
needed to be identified. Security would have needed to be
in place. How it is conducted would have needed to be
pl anned. As the recorder -- sorry, the Director of
El ecti ons expl ai ned probably a significantly increased
nunber of staff would need to be necessary to actually
hel p oversee the audit and the volunteers. And of course
none of that has happened. Even at this point a facility
hasn't been secured. Even at thiscpoint the volunteers
haven't been trained. Even at this point no procedures
have been set in place for howthis is going to work. M.
Recorder hasn't even consulted with El ections D rector
about how -- what transfer would properly be conducted
between the two of them The point is that no plans are
in place here and that is setting up an audit that is
going to -- not -- likely not be conpleted in tine,
seriously shake the public's faith in this election. And
make it quite likely | think a really inportant risk here
Is the fact that the statutory deadlines aren't going to
be net.

So there is a sort of cascading set of things
that will happen if that canvas deadline isn't net. |If

the county doesn't neet its canvas deadline, the Secretary
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of State can't neet her statew de deadli ne. | f that
happens, as w tnesses have testified today, it is

extrenely likely that there are going to be mandatory
recounts of these ballots once the canvas has been
conpleted. That will be statewide. It will be |ocal.
There are a lot of races that are within the .5 margin
that would require an autonmatic recount. |f the canvas
hasn't been conpleted, those recounts can't happen. And
beyond that then the that people have actually been

el ected can't even be seated. So we are tal king about
sort of a cascading set of consequences that are going to
seriously underm ne the outcone - of this election and the
integrity of this election.

You al so heard today about how the audit

creates an intol erable risk of conpromising the integrity
of ballots. The statute is very clear about custody and
where the ballots need to be stored, how they need to be
stored, all of that you heard about today. The county's
pl anned audit of course requires breaking that chain of
custody and transferring the ballots not only to the
recorder but it is also going to put themin the hands of
hundreds of individuals who never done such an audit nor
have they been trained at this point. Any resulting |oss
or damage or alteration of those ballots would conprom se
voters' ability to have their votes properly counted. It
Appx.0504
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woul d make it inpossible to conduct the el ection contest
that could ensue after the election. And of course again
the automatic recounts could potentially be conprom sed.
Just to be clear, plaintiffs certainly are not
accusi ng the recorder or anyone in the county of any
intentionally alter these ballots or change votes or
sonet hing nefarious. The issue is much nore nundane than
that. Sinply that they could be conprom sed. Whet her
sonebody tears it, whether sonebody accidentally snudges
I nk on one of themas they are handl ed-or a variety of
other things that could happen. So that is just sinply
going to conpromse the integrity of the election and the
ability to ensure that the election process is conpleted
and that the elected officials are seated in a tinely
manner. And of course hand-count audits, Director Marra
testified about this, but they are conplicated and they
are prone to human error. And specifically the nethods
the County Recorder testified to today that he is going to
use for the audit has already proven to be in Cochise
County a nethod that results in errors. That sort of hand
count that is not permtted by lawis going to agai n shake
the public's faith in this election and conproni se the
integrity of the election. Those kind of m stakes are
extrenely problematic and have just |asting repercussions

t hat unnecessarily creates distrust in the election. And
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It is because of all of these sorts of harns the United
States Suprene Court has held over and over and over that
changes to el ections cannot be nade at this |ate date.
The cases actually tal k about on the eve of the el ection,
but here we are already in the election. Early voting has
been going on for weeks. And it is especially in that
ci rcunst ance where | ate changes to election |laws can harm
the confidence in the election, the integrity of the
el ection, it can cause confuse and a whol e host of other
harnms that conme with that. It is for that reason al so
that the Arizona Suprene Court hasibeen quite clear that
public officials play a very inportant role in preserving
the integrity of elections and enforcing the election | aws
as they are witten. That is the job of the defendants in
this case. The Suprene Court has al so been clear that
when public officials choose to change the lawin the
m ddl e of an el ection based on what they think it should
be, that underm nes public confidence in our denocratic
system and destroys the integrity of the el ection process.
So defendants can't be permtted to violate Arizona | aw
i ke this.

In the end, this case |ooks just |ike Arizona
Public Integrity Alliance. Defendants have nmandatory a
nondi scretionary duty to conduct an audit of all early --

| amsorry, limted early ballots according to statute and
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they are declining to fulfill that nondi scretionary duty.
So a wit of mandanus, in the alternative prelimnary

I njunction are appropriate to require themto performthe
nondi scretionary duty in accordance with Arizona law. It
ultimately appears that defendants have an issue with the
statute as it is witten, at |east sone defendants seemto
have an issue with the statute the way it is witten.
That is a concern that the legislature, the Secretary of
State m ght be able to address through rul e nmaking and
el ective powers, but it is not sonething the defendants
who are limted to executing theircduty as defined by
state law can do. And it is net' that they can -- not only
do they have to fulfill theiy duties under state |aw, they
can't go beyond those. dhe Arizona Suprene Court has been
cl ear about that. There is no discretion for county
el ection officials to invent new procedures, do anything
outside of what is directly authorized to them [It's
sinply not permitted under the state's | aw.

So plaintiffs request that Your Honor issue the
wit of mandanus or in the alternative prelimnary
I nj uncti on.

THE COURT: Thank you. M. Blehn?

MR. BLEHM  Thank you, Your Honor. On behalf
of the board defendants we deny that plaintiffs actually

have a vi abl e mandanus claim Okay? And |I am not going
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to spend a whole ot of tinme on this because there is a

| ot of tal k about as to what was just said. GCkay? If we
want to bring a viable mandanus claim the plaintiffs are
claimng that they do not seek to conpel defendants to do
sonething they are required by law to do. Basically what
def endants are saying is they have to conply with the | aw.
kay? M clients are conplying with the |aw, Your Honor.

The law as stated by the Secretary of State in
the 2019 El ections Procedures Manual, the | aw as proposed
by Secretary Katie Hobbs in her 2021 revised draft of the
El ecti ons Procedures Manual which states ny clients have
the power to audit as nmany bal [.sts above the m ni num
statutory requirenent as reauired by |law. Ckay? These
are statutory audits that are required by law at a m ni mum
| evel, Your Honor, nei  at a maximum And all secretaries
of state have agreed on that until of course the eve of
this gubernatorial election.

Wth respect to -- with respect to the -- | am
sorry. | just got lost. Wth respect to whether or not
my clients are trying to change the law, ny clients are
not changing any |laws as was just argued by plaintiffs'
counsel. M clients are following the aws of the State
of Arizona as they are pronulgated in both statute and the
El ecti ons Procedures Manual. Wth respect to the

plaintiffs, Your Honor, plaintiffs in this matter don't
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have standing. |In order to have standi ng under Arizona
| aw you have to have sonething that is nore than a

generalized grievance. And you heard the testinony from
these plaintiffs. The second wtness to testify actually
partisan, their organization has endorsed the Secretary of
State Katie Hobbs and so, you know, | would chall enge
anything they had to say in this matter. But she conceded
that if the Elections Procedures Manual as witten by
Kati e Hobbs is correct, then yes, ny clients have the
power to count or audit as many ballots of the m ni num as
possi bl e.

The first plaintiff wtness has only
general i zed grievances, Your Honor. She's concerned that
her ballot isn't sonehow going to count. But whether or
not the audit is all ®Dallots or whether or not it is sone
ballots, she is still going to have her ball ot counted.
It's probably already counted. And whether it is audited
or not, mght be audited, m ght not be audited, if it is a
limted audit, it is still audited, it wll be audited.
There is no harm There is no damage to that plaintiff
and therefore plaintiffs are not entitled to bring this
|l awsuit in the first instance.

Wth respect to the four prerequisites for
I njunctive relief, do they have a strong |ikelihood of

success on the nerits? W don't think so, Your Honor,
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because we think the lawis clear. Again, | just talked
about that. Wether or not there is an irreparable injury

not renedi abl e by damages, the allegations here are just
general, Your Honor. There is no evidence to support that
oh, they m ght not neet the statutory deadlines. Well,
okay, they m ght not neet the statutory deadlines. Does
t hat nean the process should be stopped because they have
this general conception that the County Recorder m ght not
be able to do his job on tine? No. W can say they m ght
not neet their deadlines to do their mi'ni mum audit.
That's a possibility as well. Andcas the El ections
Di rector conceded, Your Honor, By virtue of their m ninmum
audit they mght mss defects with these machi nes that
occur after they take these ballots out to sequester or
not. Gkay? These audits are not designed or intended to
catch all potential problens in the machines.

Now, | would proffer to this Court that when
the statutes or the EPMcalls for a progressively
I ncreasing audit, that that is because of the very snall
nature of the audit called for in the first instance. |If
there is a 100 percent audit, Your Honor, those don't
apply because they don't need to apply because you are
audi ting 100 percent of the ballots.

So the last thing | want to tal k about was

admtted by the Elections Director. This county, and
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everyone can see it, all you have to do is watch TV,
listen to the radio or read a newspaper or watch soci al
media. This country is divided. As the Elections
Director said, the County of Cochise is 50/50. W have 50
percent of our popul ation that does not trust our

el ections. They do not trust our machines. W have 50
percent that do. The problem we have here, Your Honor, is
we have a group of people rushing in from Wshi ngton, D.C
to small Cochise County, 125,000 people approximately is
nmy understanding, to cone in here andcsay no, you can't
have a full audit of your election: Wy not? Wy cannot
t he peopl e of Cochise pursuant to Arizona |aw audit all of
their ballots? Wuldn't that go a long way if they were
allowed to do that, Your_ Honor, to dispel sone
conspiracies, to ease people's m nds?

The pubiic policy behind audits, Your Honor,
shoul d be to expand audits to give confidence to voters
that their basic and nost fundanmental right w thout which
t hey have nothing actually has neani ng. Because there is
a lot of frustration that we see on the eve of this
el ection with people saying no, you can't do it. You are
only allowed to count 400 out of an anticipated nore
40,000 ballots to audit your election. And who does that
gi ve security to, Your Honor? Nobody on one half of that

fence. And so public policy should be expansive.

Appx.0511
BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 288

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANSV. CROSBY, ET AL.

My clients, Your Honor, asked for a full
hand- count audit not because they want to cause probl ens
but because they want to help dispel nyths in their
county. Because they want to nmake their constituents feel
li ke their votes truly do matter. Thank you.

THE COURT: Thank you, M. Blehm

MR. KOLODIN:  One nonent here.

THE COURT: Take your tine.

MR. KOLODIN: Plaintiffs acknow edged in
closing that the secretary has the power to change the
statute but sinply did not do so. ‘Perhaps. But | don't
think the Court needs to go quite that far. But what the
Court nust do is harnonize two laws if it is at all
possible to do so. The Arizona |egislature has del egat ed
by statute the authority to nake certain laws to the
secretary, the atiorney general and the governor jointly
in the formof the Elections Procedures Manual. It is
possi bl e to harnoni zed what the EPM says and what Title 16
says. In fact, it has been harnoni zed by the best
attorneys at the governor's office, the AGs office and
the secretary's office and none of themfelt that it was a
conflict wwth the clear |anguage of Title 16 to add county
recorders may audit a |arger nunber in their discretion.
And the reason that none of them thought that, right, was

because all of the conflicts pointed to by plaintiffs
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today, or seemng conflicts, they actually don't scale.

If you count double the nunber of ballots, the
designated margin and the cutoffs and all those
escal ators, they work exactly the sane way. It doesn't
matter. It doesn't underm ne the |egislative purpose. It
doesn't contravene the |egislative purpose. And if you
count all of the ballots, then those safety nmechani sns
that prevent you fromputting your thunb on the scal e and
stopping the count at an arbitrary point or continuing
past an arbitrary point to help your preferred candi date,
t hose safety nechanisns sinply aren’'t needed because as
Director Marra herself testified, it is not possible to be
bi as when you are counting ail of the ballots. But
plaintiffs say the secretary actually now says that the
EPMis not the |aw, though she once agreed it was. And
t hey say she put her reasons for it in the brief. But
they kind of gloss over it. And to be fair so did the
secretary. She buried her reasons for saying it is now
not the lawin a footnote. | guess she didn't think it
was that inportant but | kind of do so | amgoing to read
sonme of it.

The secretary acknow edges that the EPM states
the counties may elect to audit a higher nunber of early
bal lots at their discretion. Since the issuance of the

2019 EPM however, both the factual and |egal |andscape
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have changed material ways. Factually previously routine
aspects of election adm nistration have cone under

I ncreasi ng attack by proponents of basel ess el ection
conspiracy theories. Wile that may be a very fine
political point, it does not change the law. If the
secretary feels that the current political environnent
justifies new laws or different |laws, there are two
processes to nmake those laws. One is legislative and one
I's through the EPM t hrough the powers del egated by the
Arizona state legislature. And she did not follow either
of those processes. |Indeed even in the manual that she
drafted and the attorney generait’ and the governor declined
to sign, that |anguage reneivied in there.

Now, the secaond reason that she says this is no
| onger is because the 1egal environnment has changed and
she cites MKenna versus Soto. Actually, MKenna versus
Soto is a very useful case for the defense. Wat MKenna
versus Soto said is, and | amgoing to quote directly from
It, the EPMis pronulgated pursuit to ARS 16-542, which
requires that the Secretary of State prescribe rules and
-- to achieve and naintain the maxi num degree of
correctness, uniformty and partiality and efficiency on
the procedures for early voting and voting and produci ng,
di stributing, collecting, counting, tabulating and storing

ballots. The EPM al so contai ns gui dance on nmatters
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outside these specific topics including yada, yada, yada.
These ot her topics, however, fall outside the nandates of
16-542 and do not have any ot her basis statute because the
statute that authorizes the EPM does not authorize rule
maki ng pertaining to candi date nom nation petitions.

Those portions of the EPM are relied upon by
McKenna to invalidate the signatures were not adopted
pursuant to 16-452. Unlike in MKenna versus Soto, this
Is a case that directly on all fours involves the
procedures for counting, tabulating and storing ballots
and therefore even perhaps especialiy under MKenna the
EPM has the force of statutory taw. The |law that can be
reconci |l ed.

As Bryan explained, no | aw has been changed.
This | aw has been indorce for at |east three years. In
fact, Maricopa Ceunty did an expanded hand count and
nobody chal | enged that perhaps because their political
views were perceived to be different. But nobody
challenged it. |In fact, | believe the secretary was quite
supportive of it. Now, even if it were the case that the
| aw was bei ng changed, which it is not, right, the
doctrine that plaintiffs are referring to that prevents
that from happening is actually called the Purcel
doctrine. And there is a couple problens with their

argunment about Purcell. One, it is a doctrine that only
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applies in federal court. And two, it is a doctrine that
applies to prevent a Court fromjoining election officials
fromdoing their job immediately prior to election. In
other words, if Purcell applied in Arizona, which it
doesn't, it would apply in our clients' favor. But it
doesn't apply in Arizona. The Arizona Suprenme Court did
not inport it into Arizona lawin Fontes. And | should
know because | amthe attorney that argued and won Fontes.

Now, the plaintiffs talk about irreparable
harms. All they have is speculative harns. How many
tinmes today did we hear plaintiffscsay oh, this could
happen, | amworried about this happening, to enjoying the
duly el ected representatives of the people fromdoing the
jobs that their people that their voters have asked them
to do and whose interest they represent, you have to cone
to this Court with nore. And they have failed to even
explain how the harnms that they are worried about are any
different than the harns and risks in any hand count, in
any hand count.

They have tried to nake an issue of the ballots
w Il be transported back and forth to the vault. It is --
| submit to the Court it is entirely logical to only take
as many ballots out of the vault per day as you intend to
count that day and then bring them back into the vault

once you have counted them That is just combn sense.
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It is not an increased risk of harm You al so heard
Director Marra testify that just like, just |like the
recorder testified she uses the procedures in the EPM
Right? It is the same procedures. And the main reason
that the recorder is doing it is just because D rector
Marra doesn't want to. And if nmenbers of the public are
concerned about the way the process is going to work,
right, which of course concern cannot be the cause of
irreparable harm but if they are concerned, it is stil

I nportant to ny clients but they can cone and see. They
can volunteer. They can participate in the count. They
just have to talk to their party chair and they will be
nost welcone as will Director Marra or anybody that wants
to see the degree of transparency with which the count is
conduct ed.

Utinmaiely, Your Honor, plaintiffs have cone to
this Court with policy concerns. They are worried that
the law creates bad policy by allow ng 100 percent of the
ball ots to be hand counted. And that may be right and
that may be wong. But that is not the province of the
judiciary. That is the province of the people's
representatives in the legislature as delegated to the
people's representatives, the secretary, the attorney
general and the governor in the drafting of the EPM and as

del egated to ny clients in the exercise of their
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di scretion under those | aws.

For these reasons we would ask the Court to
grant defendant's notion to dismss, or alternatively at
| east to find that the I egal questions in this case too
close, too difficult to justify granting prelimnary
i njunctive relief. Thank you.

THE COURT: Ms. Estes-Werther?

M5. ESTES- WERTHER: | ndeed, Your Honor. As you
have seen here today, Ms. Marra's interest diverge
somewhat fromthe other defendants. And |I think the Court
has heard today fromthe testinony that 16-602 is what
grants Ms. Marra the authority with the ability to conduct
the hand counts. She is the officer in charge of
el ections. And she follows the statute and the El ections
Procedures Manual as it is witten to conduct that hand
count. We have aiso heard about hand counts obviously
require a great deal of preparation. She's again an
experienced Elections Director, as we heard today, and has
al ready taken a great deal of tine to nake preparations
for the hand count. And essentially she just physically
can't as she nentioned to be able to proceed with the hand
count of 100 percent of ballots because of the tine, the
resources, all of the things that are required that she
knows are necessary again due to her experience of

actually perform ng the hand count.

Appx.0518
BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 295

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANSV. CROSBY, ET AL.

Additionally, state law only authorizes M.
Marra as a person who retains custody of those ballots.
There is a procedure in statute and in the El ections
Procedures Manual has been di scussed today about how when
the early ballots nove fromthe County Recorder to M.
Marra as Elections Director how that chain of custody
wor ks, how that process of verification works and
tabul ati on and then the sequestering hand counts, et
cetera. There is no process in statute or in EPMfor a
reversal for all to occur to go ahead and relinquish and
provide this back to the County Recorder or for himto
then return it back to her after the hand count is
conpl eted for her to conduct her regular post election
duties. M. Marra i s obviously concerned about the fact
that there's specifig¢ statutes set out and the EPM and
violating those statutes she wants to conply with the | aw.
And | think the testinony here just conpels one concl usion
to grant relief requested by the plaintiffs to allow M.
Marra to retain her statutorily prescribed duties to
supervi se and conduct the hand count as prescribed
currently in state law and the EPM and al so to not conpel
her to relinquish custody of ballots that could break the
chain of custody and coul d jeopardi ze her ability for her
statutorily prescribed duties to neet the canvas deadline

as well as the post el ection processes which nmay include
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t he recount.

And that is all I have, Your Honor.

THE COURT: Thank you very nuch. 18 m nutes
early, not bad. Ladies and gentlenen, | wanted to say a
few words before we conclude for the evening. | know all
of the folks in front of the bar are very famliar with
how Court works and what is |ikely to happen right now.
But a lot of the folks in the back probably aren't and I
know you are very interested in what is going onin this
courtroomand | do not take that lightty. And that is
exactly why I amgoing to do what [ am about to do.

On TV when we watch hearings |like this, what a
judge does is they hear it, -they think, they sit back;
then they rule. And sonetines the judge can do that.
This is not one of those cases. There's far too nuch
i nformation that's been presented today, far too nuch
i nportant testinony, far too nmuch inportant argunment and
quite honestly far too inportant a question for this Court
to rush to an answer in an effort to get it done by 5
o' cl ock today.

| amquite certain that no nmatter what | decide
In this case, whoever disagrees with it for whatever

reason they disagree wwth it is going to visit those fol ks

in the Court of Appeals and perhaps even higher Court if
necessary to have ny decision reviewed. | do not intend
Appx.0520

BAMFORD REPORTING SERVICE, INC. 602-265-5974




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 297

ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANSV. CROSBY, ET AL.

to delay ny decision in any way that would delay them from
doing that. In other words, | intend to have a deci sion
by Monday norning. But | see no benefit to having a

deci sion right now so you know what ny decision is while
you drive hone. |It's far nore inportant for this Court,
it is far nore inportant for this question and it is far
nore inportant for those who have a vested interest in
this that folks not only understand what | decide but why
| decide it because that is equally inportant to
understand why | am doi ng what | am deing as opposed to
just what | am doi ng.

For that reason, folks, | amgoing to take the
matt er under advisenent. And Counsel, | am honestly, just
|i ke you all to be working over the weekend, so wll 1.
And ny honest intention is to get this to you first thing
on Monday norning so whatever party wi shes to have it
revi ewed can do so. Make no snall bones about it. If you
want to have it reviewed, you should. It is your absolute
right. And I do not want to in any way inhibit that.

Anot her smal |l note because | have your
attention, | understand how difficult this whole issue is,
and | cannot imagine how difficult it has been. | do not
understand what it is |ike to have these politics going on
in this county. But | live in a county in Arizona, and |

under stand about politics in the local county. It is

Appx.0521
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al ways refreshing as a judge when people can take issues
like this that are highly contentious that are filled with
enotions and beliefs and can discuss themin a
prof essi onal, cal mand appreciative manner in a way that
allows the Court to focus on the law, the evidence and the
rules in front of it as opposed to all of those other
extraneous factors. | appreciate counsels hard work in
allowng ne to do that. | appreciate how quickly you
responded to the Court's orders and how qui ckly you al
got prepared for this hearing and the professionalismthat
you showed. And | al so appreciateceveryone who's been in
at t endance and how seriously yew have taken these
proceedings. It is always a pleasure to handle a
proceedi ng when people act in the way that you have, and |
appreciate it very mich.

Wth that, we are concluded. | wsh you to
have a very safe, very happy weekend. | w sh you al
| uck, and I wish you all good tidings for the upcom ng
election. | knowit is very inportant to everyone in this
room And we stand at recess at this tine.

(Hearing adjourned and end of ER recording.)
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Arizona; that the transcript consisting of 299 pages is a
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 01             [Commencement of Motions Hearing on November 4,

 02  2022]

 03                     *        *        *

 04             THE COURT:  Good morning, everyone.  We are now

 05  on the record.  Let's be on the record in the matter of

 06  Arizona Alliance For Retired Americans, Inc. and Stephani

 07  Stephenson versus Tom Crosby, Ann English, Peggy Judd, and

 08  David Stevens, and Lisa Marra.

 09             Will the parties please announce their

 10  appearances.

 11             MS. MADDURI:  Good morning, Your Honor.

 12  Lalitha Madduri for the plaintiffs.

 13             MS. ANDREWS:  Good morning, Your Honor.

 14  Jillian Andrews and Gina Hearn of Herrera Arellano for the

 15  plaintiffs.

 16             MR. KOLODIN:  Good morning, Your Honor.

 17  Alexander Kolodin and Roger Strassburg on behalf of

 18  defendant Recorder David Stevens.

 19             MR. BLEHM:  Good morning, Your Honor.  Bryan

 20  Blehm on behalf of the board defendants, Tom Crosby, Ann

 21  English, and Peggy Judd.

 22             MS. ESTES-WERTHER:  Good morning, Your Honor.

 23  On behalf of defendant Lisa Marra, Christina Estes-Werther

 24  and cocounsel Aaron Arnson.

 25             THE COURT:  I am just making sure that we get
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 01  everybody.  Okay.  Good morning, everyone.  We are set to

 02  have a hearing today on the plaintiffs' various motions.

 03  There is an Order to Show Cause and there is also the

 04  petition for a writ of mandamus and the alternative motion

 05  for preliminary injunction.

 06             Are we prepared to proceed today?

 07             [Multiple speakers affirm.]

 08             THE COURT:  All right.  It is not a trick

 09  question.  All right.  I thought what we could do is we

 10  could first kind of talk about what our scheduling and how

 11  we are going to proceed today and make sure that we are

 12  all on the same page.

 13             My understanding is that plaintiff does have at

 14  least one witness; is that correct?

 15             MS. MADDURI:  That's right, Your Honor.  We

 16  have one joining us by Zoom and one in the courtroom

 17  today.

 18             THE COURT:  Okay.  So you are going to call two

 19  witnesses?

 20             MS. MADDURI:  That's right.  And we would

 21  also -- we have also subpoenaed defendant County Recorder

 22  Stevens.

 23             THE COURT:  Mm-hmm.

 24             MS. MADDURI:  We would expect to take testimony

 25  from him.
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 01             THE COURT:  All right.  Are any of the

 02  defendants calling witnesses on today's date?

 03             MR. BLEHM:  None here, Your Honor, on behalf of

 04  the board.

 05             THE COURT:  Thank you, Mr. Blehm.

 06             MR. KOLODIN:  One, Judge.  Mr. Stevens, the

 07  Recorder.

 08             THE COURT:  Very well.

 09             MS. MADDURI:  Your Honor, yes.  The elections

 10  director, Lisa Marra.

 11             THE COURT:  Okay.  Sounds good.

 12             So what the Court intends to do, unless there

 13  is a strong objection to the contrary is this, I think the

 14  issues are pretty well briefed.  I think what we are here

 15  to decide is pretty obvious.  I don't think that we need

 16  to have opening statements, per se.  What I would intend

 17  to do is we will go ahead and start with testimony, hear

 18  from all of the witnesses, and then we will do closing

 19  arguments.

 20             I think the only issue that is before the Court

 21  that has not been addressed and I want to make a record on

 22  is that the secretary of state has filed a motion asking

 23  for the Court to consider an amicus brief.  And I informed

 24  counsel yesterday, to the best of my ability, that what I

 25  intend to do is let you all make any position that you
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 01  have on it.  I know some -- I know the plaintiffs do not

 02  object.  I know that the defendant directions -- elections

 03  director does not object.  I know the Board of Supervisors

 04  are unable to take a position, last I heard, Mr. Blehm?

 05             MR. BLEHM:  Yes, Your Honor.  That is correct.

 06  Us meeting would violate the open meeting laws, so we

 07  can't do that.  And so it is already on Twitter and so we

 08  have no objection, Your Honor.

 09             THE COURT:  Very well.  And does the Defendant

 10  Stevens have any objection to the Court considering the

 11  brief?

 12             MR. BLEHM:  Your Honor, Defendant Stevens takes

 13  no position as to the Court considering the brief.

 14             THE COURT:  So what I will tell you I have done

 15  is I have only read the motion.  I didn't think it

 16  appropriate to read the amicus brief.  Unless and until I

 17  heard from you all what your official positions were.

 18             So I am using the Court's authority to grant

 19  the request to file the amicus brief, but in consideration

 20  of the fact that we have parties who are pleading and who

 21  are presenting witnesses, the Court's belief is and the

 22  Court's finding is that it would be inappropriate to allow

 23  the Secretary of State to argue the amicus brief.

 24             And the reason for that is the Court believes

 25  that if the Secretary of State wished to be a part of
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 01  these proceedings, she certainly had the right to either

 02  intervene or otherwise seek party status.  And I don't

 03  think it is appropriate to allow an amicus party to argue

 04  the merits to the brief.

 05             So I am going to read the brief and I am going

 06  to consider it a part of these proceedings, but I am not

 07  going to permit the secretary or her representative to

 08  argue any further merits to the brief or question

 09  witnesses or anything like that.

 10             Are there any other preliminary matters that we

 11  need to address before we get to the hearing?

 12             Hearing none, the plaintiff may call its first

 13  witness.  Who do you wish to call?

 14             MS. ANDREWS:  Your Honor, plaintiffs call

 15  Stephani Stephenson.

 16             THE COURT:  Okay.  If you will stand and be

 17  sworn by the clerk, and then take the stand.

 18             THE WITNESS:  [Indiscernible.]

 19             THE COURT:  You may.

 20             Did you steal her seat?

 21             FEMALE SPEAKER:  I'm sorry.  Yes.

 22             THE COURT:  It's not quite literally the stand.

 23             FEMALE SPEAKER:  Coming there first.

 24             THE CLERK:  Your first name is S-T-E-P-H-A-N-I?

 25             THE WITNESS:  Yes.
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 01             THE CLERK:  Stephenson?

 02             THE COURT:  All counsel has permission to use

 03  the [indiscernible] as they see fit.

 04  

 05                     STEPHANI STEPHENSON,

 06  having been called as a witness and being first duly

 07  sworn, testified as follows:

 08  

 09             THE WITNESS:  I do.

 10             THE CLERK:  I'm going to get you a chair.

 11  

 12                      DIRECT EXAMINATION

 13  BY MS. ANDREWS:

 14        Q.   Good morning, Ms. Stephenson, thank you for

 15  being here today.  I hopefully am not blocking too many

 16  peoples' view from the stand here.  Can you please state

 17  and spell your name for the record?

 18        A.   My name is Stephani Stephenson;

 19  S-T-E-P-H-A-N-I, S-T-E-P-H-E-N-S-O-N.

 20        Q.   Thank you.

 21             THE COURT:  I can hear her.  It sounds like it

 22  is fine.

 23             THE CLERK:  Because you are not in front of a

 24  mic.

 25             MS. ANDREWS:  Oh.
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 01  BY MS. ANDREWS:

 02        Q.   Ms. Stephenson, can you start today by telling

 03  us where you live?

 04        A.   I live in Saint David, Cochise County, Arizona.

 05        Q.   And how long have you lived in Cochise County?

 06        A.   Twelve and a half years.

 07        Q.   Are you registered to vote in Cochise County?

 08        A.   Yes, ma'am.

 09        Q.   Do you know how long you have been registered

 10  to vote in this county?

 11        A.   Yes.  I registered in June 2010.  So that is 12

 12  and a half years, almost.

 13        Q.   And do you typically vote by early ballot or in

 14  person?

 15        A.   I typically vote by early ballot.

 16        Q.   Did you vote in this election, the 2022 general

 17  election?

 18        A.   Yes.

 19        Q.   Did you vote by early ballot in this selection?

 20        A.   Yes.

 21        Q.   How did you drop off that early ballot?

 22        A.   I dropped off my ballot at the County building

 23  drop-off box in Benson, Arizona.

 24        Q.   And do you know what has happened to your

 25  ballot after that?
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 01        A.   On checking the website, it indicates that my

 02  ballot has been accepted.

 03        Q.   Thank you.  And I just want to ask some quick

 04  questions about your qualifications as a voter.

 05             Are you at least 18 years old?

 06        A.   Yes.

 07        Q.   Are you a United States citizen?

 08        A.   Yes, ma'am.

 09        Q.   And you are indeed a resident of Arizona?

 10        A.   Yes.

 11        Q.   And of Cochise County?

 12        A.   Yes.

 13        Q.   Have you ever been convicted of a felony?

 14        A.   No.

 15        Q.   Have you ever been adjudicated, incapacitated

 16  by a court?

 17        A.   No.

 18        Q.   Okay.  Thank you.

 19             So obviously you know why we are here today, to

 20  talk about the potential hand-count audit of early

 21  ballots.  Have you been following this matter?

 22        A.   Yes.

 23        Q.   Did you participate in any of the public

 24  meetings that the board of supervisors held where they

 25  discuss this?
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 01        A.   I participated in a public comment section on

 02  the meeting held on October 24th.

 03        Q.   Great.  And do you remember generally what you

 04  said during public comment?  It doesn't need to be

 05  verbatim.

 06        A.   I opposed the proposal at the time.

 07        Q.   And why did you oppose the proposal?

 08        A.   When I first heard the proposal, my first

 09  reaction was, this seems to be a very big, major change in

 10  the way we count ballots, which is happening at the very

 11  last minute.  You know, one minute to midnight, large

 12  change.  And to me, that seemed like it would be

 13  disruptive to the process of counting ballots.  And it

 14  seemed to me that it did not offer improved accuracy, that

 15  it would serve to delay the count or at least the report

 16  of the final count.

 17             I know that election officials work most of the

 18  year to work out a smooth, transparent process.  And this

 19  was so late and so disruptive and not well thought out, in

 20  my opinion.

 21             As a voter, I felt like I had the right to cast

 22  my ballot to have it counted with accuracy, to be audited.

 23  I know that the current election officials do a very good

 24  job of that.  I also felt that behind every ballot, I know

 25  we talk about 50,000 ballots, boxes of ballots, but behind

�0013

 01  every single ballot is a real person, a real person who

 02  cast that vote.  And I felt that my ballot, if subjected

 03  to this new proposal, would almost be held hostage to what

 04  I thought was a political move that would in no way

 05  improve the count.  A political move.

 06             I felt that it would be subject to a move that

 07  is possibly full of human error.  It would be handled many

 08  more times.  And also the fact is, I cast my ballot before

 09  this process was legally -- was legal.  I -- my ballot was

 10  accepted before this was an acknowledged legal.  So I

 11  think it is an illegal process that my ballot would be

 12  subjected to.

 13        Q.   I want to circle back to a couple of the

 14  specific concerns you talked about.  One thing you

 15  mentioned is accuracy.  Can you explain to me a little bit

 16  more of what your concerns are around accuracy if this

 17  hand-count audit were to move forward?

 18        A.   Well, I think when you are talking about

 19  especially large numbers of ballots, I think human error

 20  is kind of acknowledged.  We have all -- I have certainly

 21  made human errors.  I think that is pretty well common

 22  sense.  And I have seen nothing that says that it is more

 23  accurate than less.  So I am concerned about that we have

 24  a very established chain of custody of ballots.  I am

 25  worried about the interruptions in that, especially
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 01  postelection.  And all of the things that concern human --

 02  extra human handling of the ballots, whether it's an

 03  innocent human error or, you know, otherwise.

 04        Q.   So is it fair to say then you have concerns

 05  about your own vote being counted accurately in the

 06  hand-count audit?

 07        A.   I do.  Especially since my vote would have

 08  already been counted under the legal process we have in

 09  place today.  And when I cast my ballot, you know, the

 10  certain expectation of how it is done, which I knew about,

 11  and now suddenly to have everything change, to expose it

 12  to another whole process, yes, I do have concerns.

 13        Q.   And do you have concerns if the hand-count were

 14  to go forward, do you have concerns that you would feel

 15  any doubts about the results of that hand-count audit?

 16        A.   Since I have never seen a clear proposal about

 17  exactly what is going to -- you know, I have never even

 18  seen a clear proposal yet of what will happen.  So, yes, I

 19  have doubts of how long it would take.

 20        Q.   That's -- I wanted to circle back on something

 21  you said earlier and just now about delay.  Can you tell

 22  me a little bit more?  What are your specific concerns

 23  about any delays that would be caused here by this audit?

 24        A.   When I cast a ballot, and I cast an early

 25  ballot because I know that those ballots will be counted
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 01  efficiently and in a timely manner, and reported as soon

 02  as possible.  I want my ballot to be there too when

 03  elections are counted and decided.  I want to be part of

 04  that.  Whether I win or lose, I want my ballot to be

 05  there.

 06             There is a certain amount of time between

 07  election day and when the results are finalized.  It is

 08  not a very long time, I mean, maybe a month.  A hand-count

 09  will delay it.  I don't know what the amount of time will

 10  be, but I don't think anyone does.  It could be a very

 11  long time in which my ballot will be held not countable.

 12        Q.   And do you feel you would be harmed if the

 13  results of the election were to be delayed such that

 14  winners aren't finalized?

 15        A.   Yes.  And this I think comes -- when I said

 16  disruptive, I think this is disruptive in the normal

 17  process of an election.  And to delay results is -- can be

 18  incredibly disruptive.  Yes.

 19        Q.   Ms. Stephenson, is it fair to say that if this

 20  hand-count audit move forward, you will have less faith in

 21  the integrity of Cochise County's elections?

 22        A.   I would say so, yes.  Because, you know, every

 23  county -- the state -- under the Secretary of State's

 24  office, all of the counties work together with the state

 25  to come up with a fairly standard process.  So that I know
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 01  that no matter what county I live, my vote will be counted

 02  in a certain way that I have -- I have trust in.  And I

 03  that know people have worked years to come up with the

 04  process that I can trust.

 05             So suddenly, if my county is going down this

 06  other road, I -- at this point, no, I do not trust that.

 07        Q.   Thank you, Ms. Stephenson.

 08             MS. ANDREWS:  No further questions, Your Honor.

 09             THE COURT:  Thank you.

 10             Counsel, I don't know if you all had a

 11  prearranged agreement as to who would you would go in what

 12  order.  If you don't, I'm just going to kind of go around

 13  the room.

 14             MR. BLEHM:  We don't have a prearranged

 15  agreement that I am aware of, Your Honor.

 16             THE COURT:  All right.  Let's go ahead and

 17  start with you then, Mr. Blehm.

 18             MR. BLEHM:  All right.  Very good.

 19  

 20                       CROSS-EXAMINATION

 21  BY MR. BLEHM:

 22        Q.   Good morning.  How are you today?

 23        A.   Good.

 24        Q.   Are you having a good day?

 25             THE CLERK:  Sir, you need the microphone.

�0017

 01             MR. BLEHM:  I am sorry.

 02             THE CLERK:  You are not going to be on the

 03  record if -- thank you.

 04  BY MR. BLEHM:

 05        Q.   Good morning.  How are you today?

 06        A.   Good.

 07        Q.   My name is Bryan Blehm.  I am counsel for the

 08  Board of Supervisors defendants.  And you have some

 09  questions, a lot of them concern a chain of custody of the

 10  ballots; is that correct?  I believe you said a chain of

 11  custody?

 12        A.   Yes, sir.

 13        Q.   Okay.  Do you know what the chain of custody is

 14  for your ballot when you vote by mail?

 15        A.   When I vote by mail, it is mailed to the --

 16  well, I actually voted by Dropbox.  So the Dropbox is

 17  collected by county personnel who accept the ballot, count

 18  the ballot, retain possession of the ballot, audit the

 19  ballot, until such a time when that ballot is turned -- is

 20  either put in storage or turned over to the Secretary of

 21  State.  I am not an expert on that.  I am, you know,

 22  obviously I am just a voter.

 23        Q.   All right.  And the reason I ask that question

 24  is you also said you were very concerned --

 25        A.   Yes.
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 01        Q.    -- about a full hand-count audit increasing

 02  the number of people that handle your ballot; is that

 03  correct?

 04        A.   I would say increasing the overall handling of

 05  the ballot, the number of times the ballot is handled.

 06        Q.   Okay.

 07        A.   And possibly -- well, we will leave with that.

 08        Q.   All right.  And so you don't vote in person;

 09  correct?

 10        A.   Correct.

 11        Q.   Okay.  And that is because you believe the

 12  system presently doesn't allow too many people to handle

 13  the ballots and there is a sufficient chain of custody?

 14        A.   No.  I don't vote -- I don't vote in person

 15  because I actually enjoy the ability to vote in the

 16  privacy of my home.

 17        Q.   Okay.  And so getting back to the chain of

 18  custody and the number of people that handle your

 19  ballots --

 20             MR. BLEHM:  And if I may ask a question real

 21  quick, Your Honor.

 22             THE COURT:  You may.

 23             MR. BLEHM:  How much time do we have?

 24             THE COURT:  We have as much time as we need.  I

 25  have cleared the entire day.
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 01             MR. BLEHM:  Oh, fantastic.  Okay.

 02  BY MR. BLEHM:

 03        Q.   Do you know what the chain of custody is

 04  between your ballot and the machine counting that ballot

 05  if you go to the polls and you vote in person?

 06        A.   I'm sorry.  Can you repeat that?

 07        Q.   Do you know what the chain of custody is

 08  between you and your ballot being counted by that machine

 09  if you go to the polls and you vote in person?

 10        A.   I did work as a poll observer in the 2020

 11  election, in my precinct.  And I observed in person that

 12  the ballots were kind of tallied up by a machine, and that

 13  county personnel came and collected those ballots.  And I

 14  was there to observe that, sir.

 15        Q.   Okay.  So the process was:  The individual

 16  voter -- now, let's say this voter is you.

 17        A.   Yes, sir.

 18        Q.   You go to the polls, you get a ballot; correct?

 19  You take that ballot to the voting booth, the privacy

 20  booth where you vote that ballot; is that not correct?

 21        A.   Yes.

 22        Q.   And then you walk that ballot over to the

 23  voting machine; correct?

 24             And then you stick that ballots into the voting

 25  machine; is that correct?
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 01        A.   Mm-hmm.

 02        Q.   And then that voting machine when you put your

 03  ballot in tabulates your ballot.  Yes?

 04        A.   I don't know the precise nature of all of that,

 05  sir.

 06        Q.   But the machines you put your ballot in counts

 07  the ballot?

 08             MS. ANDREWS:  Objection, Your Honor.

 09             THE WITNESS:  I don't know the terminology,

 10  sir.

 11             MS. ANDREWS:  Foundation.

 12  BY MR. BLEHM:

 13        Q.   Okay.  So now it is a matter of terminology.

 14             MS. ANDREWS:  Objection, Your Honor.

 15             THE COURT:  Sustained as to the form of the

 16  question.

 17  BY MR. BLEHM:

 18        Q.   Between you and that machine, what is the chain

 19  of custody of that ballot?

 20        A.   Well, there are a number of --

 21        Q.   My question is between you and that machine,

 22  what is the chain of custody of your ballot?

 23        A.   You put your ballot in the machine.

 24        Q.   You, the individual voter is the person that is

 25  responsible for that ballot and its chain of custody;
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 01  correct?

 02             MS. ANDREWS:  Objection, Your Honor.  Asked and

 03  answered.

 04             THE COURT:  Overruled.

 05             You can answer that.

 06             THE WITNESS:  Yes.

 07  BY MR. BLEHM:

 08        Q.   If you elect to get your vote by mail --

 09        A.   Yes.

 10        Q.    -- how many processes does that ballot go

 11  through?  How many hands does that ballot touch before it

 12  gets to your door?

 13             MS. ANDREWS:  Objection, Your Honor.

 14  Foundation.

 15             THE COURT:  Overruled.

 16             THE WITNESS:  Well, I vote by -- I put my

 17  ballot in a Dropbox, sir, and it is picked up by county

 18  personnel.

 19  BY MR. BLEHM:

 20        Q.   How do you get that ballot?

 21        A.   I get that ballot by mail.

 22        Q.   Okay.

 23        A.   And if I vote by mail, I return it to the post

 24  office.

 25        Q.   Do you know how many steps that ballot goes
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 01  through before it actually reaches your house so that you

 02  can vote in the privacy of your own home?

 03        A.   My ballot is enclosed in two envelopes when I

 04  do that, sir.

 05        Q.   My question is, do you know how many steps your

 06  live ballot goes through before it reaches your door?

 07        A.   I think that is beyond my knowledge as -- I

 08  don't -- I don't personally follow that ballot.  No, sir.

 09        Q.   Okay.  So who delivers your ballot?

 10        A.   The United States post office.

 11        Q.   Okay.  So we have the county giving your ballot

 12  to the United States post office; correct?

 13        A.   Um --

 14        Q.   As far as you know?

 15        A.   As far as I know, yes.

 16        Q.   As far as you know.

 17        A.   Yes, sir.

 18        Q.   Okay.  And so -- well, that is someone outside

 19  of the county that now has possession of your ballot;

 20  correct?

 21        A.   Yes, sir.

 22        Q.   Okay.  Do you think that when the post office

 23  collects your ballot from the county that it is just given

 24  by the county directly to the little postal person who

 25  walks to your house and then puts it in your mailbox?
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 01        A.   Well, I drop mine off in the Dropbox, sir.

 02        Q.   I am talking about getting to you.  We will

 03  talk about heading back to the county after that.

 04        A.   Well, 80 percent of the voters in Arizona have

 05  been voting by mail for 30 years.

 06        Q.   My question is, not how many people have been

 07  voting by mail for 30 years.  My question is this, does

 08  the county give your ballot directly to the postal

 09  employee who then takes it straight to your door?

 10             MS. ANDREWS:  Objection, Your Honor.

 11  Foundation.

 12             MR. BLEHM:  Do you know?

 13             THE COURT:  The question is whether she knows.

 14  It's a foundational question.

 15             THE WITNESS:  It's delivered to the U.S.

 16  Postal Service.  And I have no knowledge of anything other

 17  than that as far as how many people --

 18  BY MR. BLEHM:

 19        Q.   As far as you know, 100 people might touch that

 20  ballot before it reaches your door; is that correct?

 21             MS. ANDREWS:  Objection, Your Honor.

 22             THE WITNESS:  That is an assumption.

 23             MS. ANDREWS:  Speculation.

 24             THE COURT:  Mr. Blehm, I think you've made your

 25  point as far as how the ballot gets to her.
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 01             MR. BLEHM:  Okay.

 02  BY MR. BLEHM:

 03        Q.   When you take your ballot and you voted, you

 04  said you drop it off in a Dropbox; is that correct?

 05        A.   Yes, sir.

 06        Q.   Okay.  Do you know what happens to that ballot

 07  after it leaves the Dropbox?

 08        A.   It is picked up by the county.

 09        Q.   Do you know how many people at the county

 10  elections department process that ballot before it ever

 11  gets counted?

 12        A.   No, sir.

 13        Q.   Okay.  So you gave testimony that said you were

 14  concerned about the chain of custody about your ballot.

 15  You gave testimony that said your concerned about more

 16  people touching these ballots than otherwise have to.  And

 17  increasing the complexity of our vote tabulation.  Okay.

 18  But yet, you vote by mail, which is a highly complex

 19  system and multiple people --

 20             MS. ANDREWS:  Objection, Your Honor.

 21  BY MR. BLEHM:

 22        Q.   -- have control of your ballot.

 23             MS. ANDREWS:  Form of the question.

 24             THE COURT:  It is sustained as to

 25  argumentative.
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 01             MR. BLEHM:  My question was -- I forgot on the

 02  objection.  I apologize.

 03             THE COURT:  That is okay, Mr. Blehm.

 04  BY MR. BLEHM:

 05        Q.   All right.  So you chose a system that is

 06  highly complicated versus a system which you can walk into

 07  the polls and have individual chain of custody of your

 08  ballot; correct?

 09        A.   I choose a system which has been legally

 10  approved by the state of Arizona, sir.

 11        Q.   Okay.  Okay.  And you object to a full audit of

 12  the 2020 general election by the Board of Supervisors;

 13  correct?

 14        A.   Yes, I do, sir.

 15        Q.   Okay.  And that is because of what we were just

 16  talking about; correct?

 17        A.   I believe I stated my reasons.

 18        Q.   Okay.  And so do you know that your ballot

 19  might possibly be audited anyway?

 20        A.   Yes, sir.  Under the rules that are already

 21  observed by the county and the state of Arizona, it could

 22  be.

 23        Q.   Okay.  And what is the harm then from counting

 24  all of them?

 25        A.   I believe I stated my reasons.
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 01        Q.   I am asking you how are you harmed?  How are

 02  you harmed by the county counting all of the ballots as

 03  opposed to what you argue they should be limited to count?

 04        A.   I believe there are issues that -- I have not

 05  been shown anything that says it would be more accurate.

 06  I believe that it would delayed the count.  And I believe

 07  this is a last-minute tactic which is illegal and has not

 08  been approved as a standard practice.

 09             MR. BLEHM:  I'm going to object to that last

 10  response.  It's stating a legal conclusion, Your Honor,

 11  because it is one of the reasons we are here today.

 12             THE WITNESS:  Yeah.  I'm going --

 13             THE COURT:  The objection was to me.

 14             I'm going to overrule the objection.  You asked

 15  her what her perceived harms were and she answered the

 16  question.

 17  BY MR. BLEHM:

 18        Q.   All right.  And so you believe then that this

 19  process, you know, stands to -- well, strike that.  Strike

 20  that.

 21             Okay.  Let me look at my notes really quickly.

 22             Can you tell me what the major change is that

 23  is being made?  Because you testified that you think this

 24  is a major change to our --

 25        A.   Yes, sir.  And over the past few weeks, it --
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 01  the proposal itself seems to have gone through many

 02  changes.  As I understand it now, just as an individual,

 03  this would involve a hand-count audit of ballots,

 04  100 percent, after the election itself.  I believe my

 05  understanding is that it would happen after the count and

 06  after the percentage audit has already taken place and

 07  attempt to be squeezed into that amount of time after the

 08  count, after the percentage audit, which is standard

 09  practice, but before the ballots can be -- the final

 10  result can be submitted to the Secretary of State.  That

 11  is my understanding.  And I believe my understanding is

 12  that it would be of 100 percent of the precincts.

 13             And I -- what I am not clear of, mostly because

 14  it has been so many changes, if that would include

 15  election day ballots as well as early ballots or not.

 16        Q.   Okay.  So I just want to sort of recite this so

 17  you can tell me if I'm clear on this.  You believe that

 18  the process we are here arguing about today, is that we

 19  have the election where the votes are counted by machine;

 20  correct?

 21        A.   Correct.

 22        Q.   And then the county will perform its statutory

 23  audit; correct?

 24        A.   Mm-hmm.

 25        Q.   And then the county will subsequently perform a
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 01  second audit by counting all of the ballots; is that

 02  correct?

 03        A.   I think that is the proposal, yes.

 04        Q.   Okay.  And so your concern is it will not leave

 05  enough time for them to count all of the ballots; is that

 06  correct?

 07        A.   My concern is more that it will delay the

 08  entire process.

 09        Q.   Okay.  Would your concerns be relieved or

 10  changed at all if you knew that what was going to happen

 11  was the machines will count the ballots, pursuant to

 12  Arizona law, and then there will only be one audit.  And

 13  that audit will count all of the ballots.  Would that

 14  alleviate your concerns about --

 15        A.   That is something that I do not know.

 16        Q.   Okay.  So you don't know that?

 17        A.   I do not know that.

 18        Q.   Okay.  And because you don't know that, you

 19  have concerns that certification of this election may be

 20  delayed?

 21        A.   Yes, sir.

 22        Q.   Okay.  My question again is, if you knew that,

 23  would that alleviate your concerns of delay?

 24        A.   No.

 25        Q.   It wouldn't?  Why not?
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 01        A.   Well, again, what I don't know is how many --

 02  if we are talking about, you know, 50,000 ballots being

 03  hand-counted, being proposed at the last minute, not

 04  following standard procedure after I had already cast my

 05  ballot, yes, I am concerned about that.

 06        Q.   Where do you get the information that the

 07  county does not plan to file -- to follow legal procedure?

 08        A.   Right now, this is a proposal that has not been

 09  in use and that has been proposed at the last minute.  So

 10  this is -- this is not the standard procedure that was in

 11  place when I cast my ballot.  So, no, I don't -- I don't

 12  have faith in it, sir.

 13        Q.   Okay.

 14        A.   I have doubts about it.

 15        Q.   Okay.  The standard procedure -- the standard

 16  procedure that you support, can you give me the details of

 17  that standard procedure?

 18        A.   Again?

 19        Q.   Mm-hmm.

 20        A.   Well, as I understand it, the ballots are -- my

 21  early ballot is accepted by the county, is tallied, and I

 22  believe -- I believe early ballots can be tallied by

 23  machine before election day so that those can be reported

 24  quite early.  But all of the ballots are tallied by the

 25  county elections director and staff.
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 01             And after that, they do a standard audit which

 02  involves a -- I believe, again, I am not the expert.  I

 03  believe a percentage of voting centers, a percentage of

 04  ballots, and a small percentage of ballots, small

 05  percentage of voting centers, small percentage of races; I

 06  believe also at that point if there are close races, there

 07  may be recounts, which the election director office must

 08  deal with.  And then both -- that in those audits, there

 09  are at least both major parties submit small crew who goes

 10  in and does that small percentage audit, hand-count audit

 11  to verify the machine tabulation.

 12        Q.   Okay.  Do you know -- I'm sorry.  Did I cut you

 13  off?

 14        A.   No.  And then it's -- when all of that is

 15  completed, it is submitted to the Secretary of State.

 16        Q.   Okay.  Do you know where they get the number

 17  for the ballot count and the audit?

 18        A.   No, sir.

 19        Q.   You don't know where that number comes from?

 20        A.   Oh, the number that they are going to count?  I

 21  believe it is a percentage.

 22        Q.   Okay.  Do you know where that number comes

 23  from?

 24        A.   I am just guessing that it is coming from the

 25  standard practices.
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 01             MS. ANDREWS:  Objection, Your Honor.

 02  Relevance.  She is not a legal expert.

 03             MR. BLEHM:  Understood.

 04             THE WITNESS:  I don't know.

 05  BY MR. BLEHM:

 06        Q.   Just asking if she knew and she doesn't know.

 07             And so do you trust -- do you trust Katie Hobbs

 08  in her opinions with regards to elections?

 09             MS. ANDREWS:  Objection, Your Honor.

 10  Relevance.

 11             THE COURT:  Sustained.

 12  BY MR. BLEHM:

 13        Q.   Okay.  You trust the system with respect to

 14  election; correct?

 15        A.   It works.  Yes.

 16             MR. BLEHM:  Okay.  And the reason I ask that

 17  question, Your Honor, in terms of relevance is simply

 18  this, if I might argue before the Court briefly.

 19             THE COURT:  I am not accepting argument until

 20  the conclusion.  If you want to make a proffer as to why

 21  you felt it was relevant, you may.

 22             MR. BLEHM:  The proffer I will make, Your

 23  Honor, is simply this.  The Secretary of State of the

 24  state of Arizona is obligated by law to produce an

 25  elections procedure manual for use in the state of Arizona
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 01  in guiding elections.  The Secretary of State has done so

 02  for the year of 2021, although that elections procedure

 03  manual was rejected by the governor and the Attorney

 04  General and has not become law.

 05             Included, however, Your Honor, in that election

 06  procedure --

 07             THE COURT:  Mr. Blehm, if I might interrupt

 08  you.  What I offered you is the opportunity to offer a

 09  proffer as to why her opinion of Secretary Hobbs was

 10  relevant.  I understand the legal background.

 11             MR. BLEHM:  Okay.

 12             THE COURT:  I understand that the Elections

 13  Procedures Manual, and I am well aware that we are on the

 14  2019 versus not the 2021 Elections Procedures Manual.  You

 15  all have briefed those issues quite extensively.  So if

 16  you wish to offer a proffer as to why her opinion of

 17  Secretary Hobbs is relevant, I will hear it.  Otherwise,

 18  please proceed.

 19             MS. ESTES-WERTHER:  Yes, Your Honor.  I was on

 20  my way there, but just a roundabout way.

 21             THE COURT:  I tend -- I tend to go more direct,

 22  especially with a hearing as important as this, sir.

 23             MR. BLEHM:  I understand, Your Honor.

 24             More directly to the point, Your Honor, Katie

 25  Hobbs, Secretary of State Hobbs, drafted an Elections
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 01  Procedures Manual and contained within that Elections

 02  Procedures Manual.  And granted, it does not have the

 03  force of law, but it does have her opinion with respect to

 04  the interpretation of Arizona law and how many ballots

 05  counties may count in their audit.

 06             And if I may read it to the Court really

 07  quickly --

 08             THE COURT:  You may.

 09             MR. BLEHM:  -- because I'm not sure I can put

 10  it on the screen.

 11             THE COURT:  That's fine.

 12             MR. BLEHM:  And I can submit this Elections

 13  Procedures Manual to the Court if you would like.

 14             "The officer in charge of elections is required

 15  to conduct a hand-count of one percent of the total number

 16  of early ballots cast or 5,000 early ballots, whichever is

 17  less."

 18             And then it gives the statute citation of

 19  602(S).

 20             It then goes on, Your Honor, to state:

 21  "Counties may elect to audit a higher number of ballots at

 22  their discretion."

 23             And this is the 2020 Elections Procedures

 24  Manual submitted by the Secretary of State, the individual

 25  in charge of Arizona elections.
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 01             And so my question to the witness, Your Honor,

 02  is whether or not she trusts the judgment of Katie Hobbs,

 03  the Secretary of State to run elections in the state of

 04  Arizona.

 05             THE COURT:  The proffer has been accepted.  The

 06  ruling stands.  The Court does not find her personal

 07  opinion about Secretary Hobbs to be relevant.

 08             The issue that you have raised is more right to

 09  the argument that we are going to have at the end on the

 10  law.

 11             MR. BLEHM:  Okay.  Understood, Your Honor.

 12  Thank you very much.

 13             Let me look at my notes real quick before I go

 14  ahead and pass.

 15  BY MR. BLEHM:

 16        Q.   Just really quickly, you said -- you made the

 17  comment behind every ballot is a real person; correct?

 18        A.   Correct.

 19        Q.   And do you believe that the ballot, the right

 20  to vote is that person's most basic and fundamental right?

 21        A.   It is certainly a right and responsibility that

 22  I exercise as part of my being a citizen and being a part

 23  of a democracy.

 24        Q.   Okay.  Do you believe that their ballots should

 25  not be audited if they weren't selected in the limited
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 01  audit that you're here to support today?

 02        A.   I don't quite understand.

 03        Q.   Well, you testified that you don't mind if your

 04  ballot is audited so long as it is in accordance --

 05        A.   Yeah.

 06        Q.    -- with the law; is that correct?

 07        A.   Mm-hmm.

 08        Q.   Okay.  Well, let me just strike that then and

 09  ask you this question.  If this Court determines that my

 10  clients, the Cochise County Board of Supervisors, are

 11  proceeding in accordance with Arizona law in auditing

 12  100 percent of the ballots, would that change your

 13  opinion, and would you have a different opinion?

 14        A.   As a citizen, I tend to -- being part of the

 15  democratic process, I accept the decisions of the courts

 16  as well as the decisions of the election.

 17        Q.   Okay.  So that would -- that would change your

 18  view moving forward.  Okay.

 19             MR. BLEHM:  I believe, Your Honor, I have no

 20  further questions.

 21             THE COURT:  Mr. Kolodin.  Did I pronounce it

 22  correctly, sir?

 23             MR. KOLODIN:  Mr. Kolodin.  Yes, sir.

 24             MR. BLEHM:  Mr. Kolodin [indiscernible].

 25             THE COURT:  Okay.  Thank you so much,
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 01  Mr. Blehm.

 02  

 03                       CROSS-EXAMINATION

 04  BY MR. KOLODIN:

 05        Q.   Ms. Stephenson, I am Alex Kolodin.  I want to

 06  ask you, have you ever testified in court before?

 07        A.   No.

 08        Q.   It is pretty nerve-racking, isn't it?

 09        A.   Pardon?

 10        Q.   I said it is pretty nerve-racking, isn't it?

 11        A.   Yes.

 12        Q.   And I imagine you are just here because you're

 13  trying to do what you think is right for the state; right?

 14        A.   Yeah.

 15        Q.   I thought so.  Let me ask you this, did you

 16  know that the law requires a hand-count audit every year?

 17        A.   I know that it -- well, I don't know what the

 18  law -- I'm a lawyer, I don't know what the law states.

 19  But my understanding is that a percentage hand-count audit

 20  is done every year.

 21        Q.   And has that percentage hand-count audit ever

 22  hurt you?

 23        A.   No, sir.

 24        Q.   Okay.  Do you agree with me that democracy is

 25  important?
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 01        A.   Yes, sir.

 02        Q.   Why?

 03        A.   Well, it is the foundation of how our

 04  government is run.  It is the foundation of the way that

 05  we make decisions as to how we want our society to

 06  operate, I guess.

 07        Q.   And is the sort of fundamental concept that the

 08  people elect the representatives and then the

 09  representatives make the decisions?

 10        A.   To some extent, yes.

 11        Q.   Okay.  And I imagine that you have a political

 12  disagreement with my client as to the scope of the

 13  hand-count audits.  Is that more or less right?

 14             MS. ANDREWS:  Your Honor, political

 15  disagreement is irrelevant.

 16             THE COURT:  Overruled.

 17             You can answer.

 18             THE WITNESS:  My concern is as a voter.

 19  BY MR. KOLODIN:

 20        Q.   Okay.

 21        A.   Regardless of the party.

 22        Q.   But you would agree it is a question of policy,

 23  right, what is the policy of the county going to be?

 24        A.   I think that there is a process to where these

 25  decisions are made and it is not something that happens
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 01  four days before an election.

 02        Q.   Sure.  Is -- I think you had mentioned to me

 03  that there is an Elections Procedures Manual that governs

 04  these sorts of counts; is that right?

 05        A.   I think the other attorney is the one that

 06  mentioned that.

 07        Q.   Oh.  Did he mention that?

 08             Are you aware that there is an Elections

 09  Procedures Manual that governs these sorts of counts?

 10        A.   I am aware of it, yes.

 11        Q.   Would you agree with me that that's part of the

 12  process of how these decisions get made?

 13        A.   Yes.

 14        Q.   Okay.  And if I were to tell you that in that

 15  manual it says that my client can elect to count more than

 16  5,000 ballots if he thinks it is a good idea.  Would you

 17  agree that well encompassed within the process?

 18        A.   That is not information I am -- that's what you

 19  say I guess.

 20             MS. ANDREWS:  Objection, Your Honor.  Asking

 21  for a legal conclusion.

 22             MR. KOLODIN:  Okay.

 23             THE COURT:  Sustained as to legal conclusion.

 24  BY MR. KOLODIN:

 25        Q.   If it were true, right, I am asking you just to
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 01  assume for a moment that it was true, that that manual

 02  said that my client can count more than 5,000 ballots if

 03  he likes.

 04             MS. ANDREWS:  Objection, Your Honor.

 05             THE COURT:  Let him finish the question,

 06  please.

 07             MR. KOLODIN:  Thank you.

 08  BY MR. KOLODIN:

 09        Q.   Would you agree then that is part of the

 10  process?

 11             MS. ANDREWS:  Objection, Your Honor.  Legal

 12  conclusion.

 13             THE COURT:  It's calling for a hypothetical.

 14  Overruled.

 15             MR. KOLODIN:  Okay.  Well I --

 16             THE COURT:  Mr. Kolodin, I overruled.

 17             MR. KOLODIN:  Oh, I'm sorry.  Okay.

 18             THE COURT:  That means she can answer.

 19             MR. KOLODIN:  Oh, okay.  Sorry.  I didn't hear

 20  that, Your Honor.

 21             THE COURT:  That's okay.  We all get confused

 22  from time to time.

 23             THE WITNESS:  I -- could you repeat the

 24  question, please?

 25  BY MR. KOLODIN:
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 01        Q.   So if I were -- if I were to tell you, and,

 02  again, I know that you don't know that this is true, so I

 03  am just asking you to believe for the purpose of the

 04  question it is true.  Obviously the Court will determine

 05  what is true.  But if I were to tell you that the

 06  elections procedures manual contains language that says

 07  that my client can count more than 5,000 ballots if he

 08  wishes, would you agree with me that that is part of the

 09  process?

 10        A.   If that's what the parties -- if that's what it

 11  says and the parties agreed to and the law backs it up,

 12  you know --

 13        Q.   Okay.  And in that case, you would agree with

 14  me that it would be a policy decision whether to count

 15  more than 5,000 ballots; right?

 16             MS. ANDREWS:  Objection, Your Honor.  Still

 17  calls for a legal conclusion.

 18             THE COURT:  Sustained.

 19  BY MR. KOLODIN:

 20        Q.   I will move on.  Now, in asking this next

 21  question, I want to be very specific about what I am not

 22  asking.  I am not asking you to tell me what you talked

 23  about or even the topics of the conversation.

 24             Okay.  With that in mind, I'm going to ask you

 25  the question.  Did you meet with your lawyers before this
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 01  hearing?

 02        A.   In person?

 03        Q.   In person or virtually.

 04        A.   Yes.

 05        Q.   How many times?

 06        A.   One time.

 07        Q.   And for how long?

 08        A.   Half an hour.

 09        Q.   Was that before or after the suit was filed?

 10        A.   After.

 11        Q.   Okay.  Did you get a chance to read the

 12  complaint in this matter?

 13        A.   Yes, sir.

 14        Q.   Okay.  Would you say that you know its contents

 15  pretty well?

 16        A.   Yes.  Somewhat.  Yes.

 17        Q.   Okay.  Have you gotten a chance to read the

 18  other briefing in this matter?

 19        A.   The other briefing?

 20        Q.   Yes.  The other documents that the parties have

 21  filed, both our clients, Mr. Blehm's clients, and your

 22  attorneys?

 23        A.   Well, I certainly have not read all of the

 24  legal briefings, no.

 25        Q.   Sure.  One final question.  Is there anything
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 01  that my client, Recorder Stevens, could do to make you

 02  more comfortable about the expanded hand-count?

 03        A.   What would make me more comfortable is to

 04  conduct the election under the current guidelines that

 05  because the election is already underway.  And if changes

 06  are to come, I would prefer to see that done in a

 07  methodical manner.  Whether -- I don't -- and I don't know

 08  if the legislature, I don't know if the county, but I

 09  would like to see the election occur as it is already done

 10  underway right now.

 11        Q.   And you would agree with me that the EPM

 12  represents the current guidelines; correct?

 13             MS. ANDREWS:  Objection, Your Honor.  Legal

 14  conclusion.

 15             THE COURT:  Sustained.

 16  BY MR. KOLODIN:

 17        Q.   Let me rephrase the question slightly.  When

 18  you say that you would like the election to be conducted

 19  under the current guidelines, what guidelines are you

 20  referring to?

 21        A.   The status quo.

 22        Q.   Status quo?

 23        A.   Yes, sir.

 24        Q.   Even if the law doesn't require that?

 25             MS. ANDREWS:  Objection, Your Honor.  Legal
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 01  conclusion.

 02             MR. KOLODIN:  I am simply asking what she would

 03  like, the relief she is seeking.

 04             THE COURT:  The objection is sustained.

 05             MR. KOLODIN:  Okay.  No further questions, Your

 06  Honor.

 07             THE COURT:  Cross-examination?

 08             MS. ESTES-WERTHER:  No questions, Your Honor.

 09             THE COURT:  Any redirect?

 10             MS. ANDREWS:  Yes, Your Honor.

 11             THE COURT:  You may proceed.

 12  

 13                     REDIRECT EXAMINATION

 14  BY MS. ANDREWS:

 15        Q.   Ms. Stephenson, I just have a few brief

 16  follow-up questions for you.  I want to get a little bit

 17  more specific about some of the harms we talked about and

 18  some that the defendants' counsel asked you about.

 19             Now, you mentioned that you have concerns about

 20  the way your ballot might be handled in a hand-count

 21  audit; correct?

 22        A.   Correct.

 23        Q.   Would it be fair to say that you have concerns

 24  about the security of the ballots were they to be part of

 25  a 100 percent hand-count audit?
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 01             MR. BLEHM:  Objection, Your Honor.  She already

 02  asked the question.  And this is counsel trying to get her

 03  to rephrase.

 04             THE COURT:  It is redirect.  It is permitted.

 05  Overruled.

 06             THE WITNESS:  Yes.  Well, I think any change --

 07  any changes which, you know, could involve moving ballots

 08  to different locations, whether they are dispersed

 09  locations or not, any interruption in that, especially

 10  large numbers of ballots, large numbers of volunteers,

 11  yes.

 12  BY MS. ANDREWS:

 13        Q.   So if it were part of the procedures that the

 14  county moves forward with, if part of it involved moving

 15  your ballot from one physical location to another for the

 16  purposes of the expanded hand-count audit, would you have

 17  concerns about that?

 18        A.   Yes.

 19        Q.   Can you explain a little bit?

 20        A.   I think every step that you introduce that is

 21  last-minute, not -- you know, new, not standard, you know,

 22  it is like every step is like a -- every new step that is

 23  involved.  If it's change to the location, whether it's

 24  the number of people handling it, whether a hand-count of

 25  that magnitude, you know, it has to -- might have to be
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 01  done more than once.  There might be errors so it might

 02  have to be done, who knows how many times.  And each step

 03  of the way, the physical ballot can be deteriorated, human

 04  error can be introduced.  I mean, all of those things --

 05  though I, of course, can't say for certain how long, all

 06  of those things introduce another element.

 07             And I know when you are trying to do

 08  something -- when you have any system, you derived a way

 09  to do this process and then suddenly you introduce all of

 10  these other elements, that there are potentials for errors

 11  and mishandling.

 12        Q.   And would it be -- would it be fair to say that

 13  under current law, what Cochise County has done in past

 14  elections, I think you referred to it as the status quo,

 15  if that hand-count audit only calls for an audit of 10,000

 16  ballots at most, is it fair to say you don't know whether

 17  your ballot would be included in the hand-count audit?

 18        A.   I do not know.

 19        Q.   And if a hand-count audit included 100 percent

 20  of early ballots, would you feel confident that your

 21  ballot would be included in that 100 percent?

 22        A.   Probably would, yes.

 23        Q.   And I just want to circle back to one thing you

 24  mentioned, which is human error.  If you were to know that

 25  the people involved in any hand-count audit of your ballot
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 01  were volunteers who had been recruited and trained in the

 02  last few weeks, would that give you concerns?

 03        A.   Yes.

 04        Q.   Can you tell me why?

 05        A.   Well, because this is a new process.  The

 06  volunteers, I don't know, you know, I don't know who they

 07  are.  I guess.  I don't know how well the training would

 08  be.  But it is basically something that is not established

 09  and that I don't know.  So I have -- I have doubts and

 10  concerns whether those -- that's all I --

 11        Q.   To be clear, you don't know all of the

 12  volunteers who participate in the regular status quo

 13  hand-counts; correct?

 14        A.   No.

 15        Q.   So what gives you more concern about the

 16  volunteers that would be involved in this proposed

 17  100 percent hand-count audit?

 18        A.   Sheer numbers is one thing.  Representation

 19  might be another of the parties.

 20        Q.   Great.  That's all that I have.  Thank you,

 21  Ms. Stephenson.

 22             THE COURT:  Thank you.

 23             Ms. Stephenson, that will conclude your

 24  testimony.  You are free to --

 25             THE WITNESS:  Thank you, Your Honor.
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 01             THE COURT: -- sit back in the jury box.  You're

 02  welcome.

 03             Just so everyone knows kind of how I do breaks

 04  and things like that, I tend to take a break every 90

 05  minutes.  So let's go into our next witness and then go

 06  until about 10:30.

 07             Who is your next witness, please?

 08             MS. ANDREWS:  Your Honor, plaintiff calls Dora

 09  Vasquez, who I believe is with us on zoom.

 10             THE COURT:  Can you invite the witness into the

 11  room, please?

 12             [Pause in the proceedings.]

 13             THE COURT:  Good morning.  Are you Ms. Vasquez?

 14  You are on mute.  Can you take us off of mute?

 15             THE WITNESS:  My apologies.  Yes, I am

 16  Ms. Vasquez.

 17             THE COURT:  That's okay.  Will you please raise

 18  your right hand and be sworn in by our clerk.

 19  

 20                        DORA VASQUEZ,

 21  having been called as a witness and being first duly

 22  sworn, testified as follows:

 23  

 24             THE WITNESS:  I do.

 25             THE COURT:  Thank you.  You may proceed.
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 01             MS. ANDREWS:  How would it be best for me to

 02  present with the Zoom, Your Honor?

 03             THE CLERK:  I forgot to mention.  I apologize,

 04  the microphones are on the tables there.  So the minute

 05  you guys start walking away from them, we lose you.

 06             MS. ANDREWS:  Okay.  So if I sit here I am

 07  fine?  Okay.  Great.  Thank you.

 08             MR. KOLODIN:  Your Honor, I am going to lodge

 09  an objection in the record to this witness for

 10  nondisclosure.  She is not a party.  She hasn't been

 11  disclosed as a witness.  I understand these proceedings

 12  can be very fast, but I at least wanted to make that for

 13  the record.

 14             MR. BLEHM:  I'm going to second that objection,

 15  Your Honor.

 16             THE COURT:  Thank you, Mr. Blehm.

 17             Did you all receive the notice or the motion

 18  where they asked to permit the witness to testify

 19  telephonically?

 20             MR. KOLODIN:  I don't recall receiving it, Your

 21  Honor, which is not to say that we weren't sent it as

 22  these things move extremely quickly.  And if I am wrong

 23  about that, I sincerely apologize, but I don't recall

 24  that.

 25             THE COURT:  Understood.
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 01             Mr. Blehm?

 02             MR. BLEHM:  And, Your Honor, I don't recall

 03  receiving it either.  But like Mr. Kolodin who is driving

 04  here from Phoenix, I am not reading my e-mail while

 05  driving.  I am at least not going to admit it in court.

 06  So I have not seen it, Your Honor.

 07             THE COURT:  Understood.  The objection is noted

 08  for the record.  It is overruled.

 09             You may proceed.

 10             MS. ANDREWS:  Thank you, Your Honor.

 11  

 12                      DIRECT EXAMINATION

 13  BY MS. ANDREWS:

 14        Q.   Ms. Vasquez, good morning.  Thank you for

 15  joining us today.

 16        A.   Good morning.

 17        Q.   I don't know if you can see me.  I am here.

 18  Would you please state and spell your full name for the

 19  record.  I know it is up on your Zoom, but it is quite

 20  small.

 21        A.   Dora Vasquez; D-O-R-A, V-A-S-Q-U-E-Z.

 22        Q.   Thank you.  And are you here today on behalf of

 23  the Arizona Alliance of Retired Americans?

 24        A.   Yes.

 25        Q.   What is your role with the alliance?
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 01        A.   I am the executive director.

 02        Q.   And how long have you been the executive

 03  director of the alliance?

 04        A.   Four and a half years.

 05        Q.   Are you based here in Arizona?

 06        A.   Yes.

 07        Q.   Great.  Can you tell us a little bit about what

 08  the alliance is and what its mission is?

 09        A.   The alliance has a membership of approximately

 10  50,000 retirees here in Arizona, and we represent private

 11  sector unions, community organizations, and individuals in

 12  every county in Arizona.

 13             Our mission is to ensure social and economic

 14  justice and to protect the civil rights of retirees after

 15  a lifetime of work.  You know, the way we accomplish this

 16  mission by ensuring that our members have access to voting

 17  and may participate in Arizona's elections.

 18        Q.   Thank you, Ms. Vasquez.  And am I -- is it fair

 19  to say that as executive director of the alliance, you

 20  give that elevator speech fairly frequently?

 21        A.   Yes.

 22        Q.   Thank you.  So now that you've told us a little

 23  bit about what the alliance is, you also mentioned that

 24  you have about 50,000 members, is that what I heard?

 25        A.   Yes.
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 01        Q.   And what's the general age range of members in

 02  the alliance?

 03        A.   The age range is 55 to 90.  We have active

 04  members who are 90 years old.

 05        Q.   And all of your members live in Arizona; is

 06  that correct?

 07        A.   That's correct.

 08        Q.   And I think you said that you have members in

 09  every county in the state; is that correct?

 10        A.   Yes.  That's correct.

 11        Q.   Do you know how many members of the alliance

 12  are from Cochise County?

 13        A.   We have approximately 1200 to 1300 members in

 14  Cochise County.

 15        Q.   Great.  Thank you.  Can you tell me is -- based

 16  on the mission you -- that you just provided to us, is it

 17  important to the mission of the alliance that its members

 18  are civically engaged?

 19        A.   Yes.

 20        Q.   And so is an important to the mission of the

 21  alliance that your members are active voters in Arizona?

 22        A.   Yes.

 23        Q.   Does the alliance encourage its members to

 24  vote?

 25        A.   Yes.
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 01        Q.   And are you familiar, as executive director,

 02  are you familiar with the methods by which your members

 03  vote?

 04        A.   Yes.  We use the phone banking to reach out to

 05  many of our members to encourage them to have a voting

 06  plan.  And many of our members vote by early ballot.

 07        Q.   Does the alliance specifically encourage

 08  members to vote by early ballot?

 09        A.   Yes.

 10        Q.   Why?

 11        A.   You know, many of our members, as we are all

 12  older, have mobility issues.  Election day may be hard on

 13  them to stand at the polls, so we encourage them to vote

 14  early so that -- also so that in some counties, they are

 15  able to track their ballots.  And that helps to kind of

 16  ease them and knowing that their vote is counted.

 17        Q.   And so you said that the alliance does phone

 18  banking where you talk with members about their plan to

 19  vote.  When you are having those conversations about

 20  voting plans, does that include a conversation about

 21  voting by early ballot?

 22        A.   Yes.  They encourage early voting by mail.

 23        Q.   That's -- to your knowledge, is that something

 24  that the alliance's phone bankers talk with voting members

 25  about directly?
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 01        A.   Absolutely.  We talk with them about having a

 02  plan to vote.  If they are not able to -- if they haven't

 03  registered for an early ballot, we ask them what their

 04  plan is, who is going to take them to the poll, how are

 05  they going to get there.  So we encourage them to sign up

 06  for early ballots.

 07        Q.   And when does this phone banking occur?  Are --

 08  is the alliance currently phone banking?

 09        A.   Yes.

 10        Q.   When did the phone banking begin?

 11        A.   We began phone banking in July.

 12        Q.   In July of 2022?

 13        A.   Yes.  That's correct.

 14        Q.   And is the phone banking mostly focused on the

 15  2022 election?

 16        A.   Yes.  That is the focus of the phone banking.

 17        Q.   And did you talk with folks about the 2022

 18  primary election?

 19        A.   Yes.

 20        Q.   And then after the primary, have you been

 21  talking with folks about the 2022 general election which

 22  is this coming Tuesday?

 23        A.   Yes.

 24        Q.   Ms. Vasquez, can you tell me a little bit about

 25  whether the alliance has concerns about the -- first, I
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 01  assume you, you know, the reason we are here today.  And

 02  I, you know, I don't need you to provide a summary or

 03  anything like that, but I am wondering if you can tell me

 04  whether the alliance has concerns about a potential

 05  hand-count audit of 100 percent of the early ballots in

 06  Cochise County?

 07        A.   Yes.  Our concern is that it is going to cause

 08  confusion for our members.  And it is going to cause them

 09  to have a lack of confidence in the process.  And when

 10  that lack of confidence occurs, it has the potential to

 11  decrease participation in future voting.

 12        Q.   Can you give me a little bit more detail?  Why

 13  do you think this proposed hand-count might cause a lack

 14  of confidence in voters?

 15             MR. KOLODIN:  Objection.  Calls for

 16  speculation.

 17             THE COURT:  Was the question as to why she

 18  believes --

 19             MS. ANDREWS:  Yes, Your Honor.

 20             MR. KOLODIN:  Withdrawn.

 21             THE COURT:  Okay.

 22  BY MS. ANDREWS:

 23        Q.   Yes.  Ms. Vasquez, to repeat, my question was

 24  why do you think or why do you believe that this proposed

 25  hand-count audit might cause confusion or concern about
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 01  elections with your members?

 02        A.   Our members may not understand or they may

 03  believe that their votes did not count because it did not

 04  follow the regular process.

 05        Q.   Can you say a little bit more about that.  What

 06  do you -- what do you mean by it didn't follow the regular

 07  process?

 08        A.   Well, you know, there is a process of

 09  procedures in place for elections.  And this is outside of

 10  that process.  And so some of them may wonder what is

 11  going on, was it worth my effort to get out there and vote

 12  and send my ballot early.  And now they are challenging --

 13  you know, they are asking does my vote, did I really send

 14  it in or you know, what's going on.  So it is going to

 15  cause confusion for our members.

 16        Q.   And if it indeed causes confusion for the

 17  alliance's members, will the alliance work to address that

 18  confusion with members?

 19             MR. KOLODIN:  Again, objection.  Calls for

 20  speculation if it indeed causes confusion.

 21             THE COURT:  Sustained as to the form of the

 22  question and speculation.  You can try to rephrase if you

 23  would like.

 24  BY MS. ANDREWS:

 25        Q.   Ms. Vasquez, knowing that you believe that
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 01  alliance members may be confused by an expanded hand-count

 02  audit, if the audit were to move forward, would the

 03  alliance try to address that confusion with its members?

 04             MR. KOLODIN:  Reiterate the objection.  If it

 05  were to move forward would the alliance -- this is

 06  speculative.

 07             THE COURT:  Overruled.

 08             You can answer that, Ms. Vasquez.

 09             THE WITNESS:  Yes.  We would have to take steps

 10  to educate our members.

 11  BY MS. ANDREWS:

 12        Q.   And can you tell me what those steps might be?

 13        A.   Well, the steps could be -- we would have to

 14  extend our phone banking to call specific areas where this

 15  is occurring and inform them of the process and what is

 16  going on.  We will have to educate them.  We will have to

 17  use social media and various social media platforms to get

 18  the word out about what is happening.

 19             You know, many of our members are isolated and

 20  sometimes they listen to news that may not be true, so we

 21  want them to have accurate information available to them.

 22  And then it may cause us to even further, you know, have a

 23  communications plan in place on how we would instruct them

 24  this may include having to travel to Cochise County

 25  setting up meetings, setting up Zoom meetings and various
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 01  other ways that we can make sure that our members are

 02  informed and educated.

 03        Q.   And who would normally be responsible for those

 04  efforts?  Would it be staff or volunteers of the alliance?

 05        A.   In formulating a communication plan, it is the

 06  staff, myself and another part-time [indiscernible].

 07        Q.   How many staff members does the alliance have?

 08        A.   We have two part-time staff members, myself and

 09  a social media coordinator.

 10        Q.   And you said a revised communications plan

 11  would require effort from both you and the other part-time

 12  staffer?

 13        A.   Yes.  It would divert from what we have already

 14  planning to do after the election.  You know, we are very

 15  strategic with limited resources and making sure that we

 16  are focused on what our members and Arizona seniors in

 17  general need to be aware of.

 18        Q.   You just mentioned what you would normally do

 19  after the election.  What would the alliance be planning

 20  to do after next Tuesday if this hand-count does not move

 21  forward?

 22        A.   We would normally begin to engage with the

 23  Arizona legislative process and our congressional

 24  delegation and identify areas where legislation could have

 25  impact seniors, for example, lowering drug prices or
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 01  nursing home issues, and those types of issues.  We would

 02  move on to gathering that information, being prepared for

 03  both the legislative sessions to begin.

 04        Q.   And do you feel that the alliance or its

 05  members would be harmed if you were not able to engage in

 06  the legislative process as you had planned?

 07        A.   Yes.

 08        Q.   I want to circle back quickly to the phone

 09  banking.  Who actually makes the calls in the phone bank?

 10        A.   Volunteers.

 11        Q.   Volunteers of the alliance?

 12        A.   Yes.

 13        Q.   Okay.  Do you know about how many volunteers

 14  participate in the phone banking?

 15        A.   No.  I don't because we have them in various

 16  counties and it depends on which group is phone banking at

 17  the time.

 18             Our main phone banks do just reach out to all

 19  of the counties.  But we have members everywhere who are

 20  able to login on their own to phone bank.

 21        Q.   Okay.  So any member of the alliance might be

 22  able to log in and undertake phone banking efforts?

 23        A.   That is correct.

 24        Q.   When a member of the alliance goes to phone

 25  bank, do they receive any sort of training or instruction
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 01  from the alliance before they make calls?

 02        A.   Yes.

 03        Q.   And in the event that this 100 percent

 04  hand-count audit moves forward, would you need to provide

 05  new instruction to volunteers who are phone banking?

 06        A.   Yes.

 07        Q.   Do you provide scripts to phone bankers or

 08  talking points?

 09        A.   Yes.  Scripts.

 10        Q.   Scripts.  And if the hand-count audit were to

 11  move forward, would you need to provide volunteers with a

 12  script on this issue?

 13        A.   Yes, we would.  We would create a script

 14  specifically.

 15        Q.   So the script has not yet been written?

 16        A.   That is correct.

 17        Q.   But you anticipate that if the 100 percent

 18  hand-count audit moves forward in Cochise County, you

 19  would -- the alliance would draft a new phone banking

 20  script?

 21        A.   Correct.

 22        Q.   And who would draft that script?

 23        A.   Myself.  Myself and some of our board members

 24  are engaged in that effort.

 25        Q.   Okay.  And I just want to circle back very
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 01  quickly.  This will be my last question for you,

 02  Ms. Vasquez.  If you were to undertake communications via

 03  phone bank or social media or newsletters about this

 04  expanded hand-count audit, would those communications go

 05  to all 50,000 members of the alliance?

 06        A.   No.  We would have to tailor it specifically to

 07  our Cochise County members.  So this would be outside of

 08  the scope of what we do.  What we usually do is we provide

 09  general information to all members.  And so it would be

 10  more work for us to both create the script and reach out

 11  to a specific population.

 12             And as I said before, we have very limited

 13  resources, we are a very small [indiscernible] with the

 14  part-time staff to accomplish that.

 15        Q.   All right.  Thank you, Ms. Vasquez.

 16             MS. ANDREWS:  No further questions, Your Honor.

 17             THE COURT:  Thank you.

 18             Mr. Blehm?

 19             MR. BLEHM:  We haven't reached the 90-minute

 20  mark yet, Your Honor?

 21             THE COURT:  Not quite, sir.  We have about 26

 22  more.

 23             MR. BLEHM:  Because I had that coffee this

 24  morning.

 25             THE COURT:  Okay.
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 01                       CROSS-EXAMINATION

 02  BY MR. BLEHM:

 03        Q.   Good morning.  How are you doing today?

 04        A.   I am well.  Thank you.

 05        Q.   I am going to stand up here because I am

 06  enjoying your view.  It is quite beautiful.  And -- okay.

 07  You have a small organization; correct?

 08        A.   Correct.

 09        Q.   What type of organization is it?

 10        A.   It's a nonprofit.

 11        Q.   A 501(c)(3)?

 12        A.   501(c)(4).

 13        Q.   Okay.  You are a c(4).  And does your

 14  organization engage in any political activities?

 15             MS. ANDREWS:  Objection, Your Honor.

 16  Relevance.

 17             THE COURT:  Overruled.

 18             You can answer, Ms. Vasquez.

 19             THE WITNESS:  Okay.  We are a Grass Roots

 20  senior organization and we engage in political efforts to

 21  protect and preserve programs vital to, you know, the

 22  health and economic security of older Americans.

 23  BY MR. BLEHM:

 24        Q.   Okay.  And you do get out the vote efforts;

 25  correct?
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 01        A.   Correct.

 02        Q.   And do you -- do you send your members any

 03  flyers or leaflets on voting?

 04        A.   No.

 05        Q.   No?  Do you endorse candidates?  I am sorry.  I

 06  think we are talking over each other and we have lost

 07  communication.

 08             THE COURT:  I don't think she -- I think she

 09  was trying to answer.  Can you go to the one before the

 10  endorsing candidates and ask that question again.

 11             MR. BLEHM:  All right.  Yes.

 12             THE COURT:  I think it is about pamphlets and

 13  flyers, if I recall.

 14  BY MR. BLEHM:

 15        Q.   Do you send to your members pamphlets and

 16  flyers or other documents regarding elections?

 17        A.   Yes.

 18        Q.   Okay.  And do you endorse candidates in those

 19  flyers?

 20        A.   No.  Not in flyers.  No.

 21        Q.   Okay.  You said not in the flyers, do you

 22  endorse candidates as an organization?

 23        A.   Yes.

 24        Q.   Okay.  Can you tell me who you and your

 25  organization -- well, your organization have endorsed for
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 01  the governor's race in the state of Arizona in the 2022

 02  general election?

 03             MS. ANDREWS:  Objection, Your Honor.

 04  Relevance.

 05             THE COURT:  Overruled.

 06             You can answer that, Ms. Vasquez.

 07             THE WITNESS:  We have endorsed Katie Hobbs.

 08  BY MR. BLEHM:

 09        Q.   Okay.  Do your member's work on behalf of Katie

 10  Hobbs?

 11        A.   Can you clarify the question?

 12        Q.   Okay.  Let me -- let me rephrase that and maybe

 13  try to break it into a couple of questions.

 14             Do your members run and operate phone banks to

 15  get out the vote on behalf of Katie Hobbs?

 16        A.   Yes.

 17        Q.   Yes, they do.

 18             Do they send flyers out to voters that are not

 19  members to vote on behalf of Katie Hobbs?

 20        A.   No.

 21        Q.   Do they organize and walk in precincts or other

 22  neighborhoods, I am not sure if you know what a precinct

 23  is.  I am sure you do.  But do they walk and precincts or

 24  neighborhoods knocking on doors asking voters to get out

 25  and vote on behalf of Katie Hobbs?
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 01        A.   Yes.

 02        Q.   Okay.  And so as -- you are a supporter of

 03  Katie Hobbs; is that correct?

 04        A.   Yes.

 05        Q.   Do you believe her opinions with respect to

 06  Arizona elections are important?

 07             MS. ANDREWS:  Objection, Your Honor.  Relevance

 08  and foundation.

 09             THE COURT:  Overruled.

 10             You can answer that, Ms. Hobbs -- I mean,

 11  Ms. Vasquez.

 12             THE WITNESS:  Could you repeat the question,

 13  please?

 14  BY MR. BLEHM:

 15        Q.   Do you believe that Secretary Katie Hobbs'

 16  opinions with respect to the operation of elections are

 17  important?

 18        A.   In the capacity of Secretary of State, yes, I

 19  believe they are important.

 20        Q.   Okay.  And so if she were to issue an opinion

 21  say in 2021 that supported counties, such as Cochise

 22  County, counting more ballots than the minimum required by

 23  law, would you support that?

 24        A.   Can you repeat the question?

 25        Q.   If Secretary Hobbs in her capacity as the
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 01  Secretary of State were to issue an elections procedure

 02  manual in 2021 that specifically and very clearly allowed

 03  counties, such as Cochise County, to count more ballots

 04  than a minimum required by law in an audit, would you

 05  support that?

 06        A.   Yes.

 07        Q.   Yes, you would.  Okay.

 08             And so may I take the time to read you

 09  something very quickly?

 10             And I am not sure, Your Honor, I didn't get the

 11  memo about using video --

 12             THE COURT:  Hold on just a second.

 13             [Pause in the proceedings.]

 14             THE COURT:  At least the county hold music is

 15  the same here as [indiscernible].

 16             THE CLERK:  Is it okay if I just --

 17             THE COURT:  Sure.

 18             THE CLERK:  Excuse me.  Any participants on the

 19  conference line Meet-Me, please do not put us on hold.

 20  And please mute your calls.  Thank you.

 21             THE COURT:  Go ahead, Mr. Blehm.

 22  BY MR. BLEHM:

 23        Q.   All right.  Are you aware of the procedures

 24  with respect to the drafting and submission of Elections

 25  Procedures Manual in the state of Arizona?
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 01        A.   No.

 02        Q.   Okay.  And so you don't know that the Secretary

 03  of State is obligated by law to submit an Elections

 04  Procedures Manual to the governor and attorney general for

 05  approval in the state of Arizona?

 06        A.   Repeat the question.

 07        Q.   So you do not know that the Secretary of State

 08  is obligated under Arizona law to draft and submit to the

 09  governor of the state of Arizona and its attorney general

 10  an elections procedure manual to govern Arizona elections?

 11        A.   What I do know that there are procedures in

 12  place to protect the integrity of an election.

 13        Q.   Okay.  And do you know what the specific

 14  procedure in place with respect to counties and their

 15  ability to hand-count ballots after an election?

 16        A.   No.

 17        Q.   You do not know what that procedure is?

 18        A.   I know that there are procedures in place, and

 19  I trust that procedures that are in place.

 20        Q.   Okay.  And so if Secretary of State Katie Hobbs

 21  in the Elections Procedures Manual she drafted wrote the

 22  following, I'm going to read the following and then ask

 23  the rest of the question.  Is that fair?

 24        A.   Yes.

 25        Q.   If Secretary of State proposed the following to
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 01  govern Arizona elections:  "The accuracy certification

 02  board consists of two elections official -- I'm sorry, I

 03  am reading the wrong part.  I think I went to the wrong

 04  page.

 05             All right.  If Katie Hobbs wrote:  "The officer

 06  in charge of elections is required to conduct the

 07  hand-count of one percent of the total number of early

 08  ballots cast or 5,000 early ballots, whichever is less."

 09             Then it cites the Statute 602(F).  But then she

 10  adds:  "Counties may -- counties may elect to audit a

 11  higher number of ballots at their discretion."

 12             MS. ANDREWS:  Objection, Your Honor.  Calls for

 13  speculation.  She doesn't have the document.  She doesn't

 14  know that's what it says.

 15             THE COURT:  Overruled.

 16             You can answer, Ms. Vasquez.

 17  BY MR. BLEHM:

 18        Q.   Would you support counties in their ability to

 19  do a 100 percent hand-count audit pursuant to the law as

 20  suggested by Katie Hobbs?

 21             MS. ANDREWS:  Objection, Your Honor.  Legal

 22  conclusion.

 23             THE COURT:  Overruled.

 24             You can answer, Ms. Vasquez.

 25             THE WITNESS:  Can you repeat that?
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 01  BY MR. BLEHM:

 02        Q.   Would you support a county in the state of

 03  Arizona conducting a 100 percent hand-count audit as

 04  allowed for my Secretary of State Katie Hobbs?

 05        A.   Now, can you read that back to me because --

 06  can you read where it says that it is 100 percent?

 07        Q.   Can I read words is what?  I apologize.

 08        A.   You read me -- you read from the policy or the

 09  procedure, and did the procedure say 100 percent?

 10        Q.   The procedure says:  "Counties may elect to

 11  audit a higher number of ballots at their discretion."

 12             Would you agree that a higher number of ballots

 13  would include everything up from the minimum requirement

 14  numbered to 100 percent?

 15             MS. ANDREWS:  Objection, Your Honor.  Legal

 16  conclusion.

 17             THE COURT:  Overruled.

 18             THE WITNESS:  I do not have the expertise to

 19  answer that interpretation.  I do not have the expertise

 20  to answer your interpretation of that.

 21  BY MR. BLEHM:

 22        Q.   Well, this does not -- the question did not

 23  require expertise.  And so -- let me try it again.

 24             If I have one dozen eggs and my wife tells me I

 25  must cook at least two eggs for breakfast, at least two
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 01  eggs for breakfast, but I can cook as many eggs as I want,

 02  would you believe it would be proper for me to cook the

 03  entire dozen of eggs for breakfast?

 04             THE WITNESS:  I am trying to see how that

 05  connects to the other, cooking the eggs and what that law

 06  reads.

 07  BY MR. BLEHM:

 08        Q.   Would you agree, though, that I could cook the

 09  entire dozen of eggs for breakfast?  Please answer the

 10  question.

 11        A.   Yes.

 12        Q.   Yes.  All right.  And so let's say I have a

 13  dozen voters in my county and Arizona law and Secretary of

 14  State Katie Hobbs mandate that I hand audit two of those

 15  ballots, but then they tell me I can count as many above

 16  that number as I want.  Would you agree with I could count

 17  all 12 ballots?

 18        A.   If that was the actual language that is

 19  provided, yes.

 20        Q.   All right.  Thank you very much.

 21             And so you were talking about how your

 22  organization may be harmed; is that correct?

 23        A.   Yes.

 24        Q.   Okay.  And I believe you are talking about you

 25  might have to do a little bit more social media, things of
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 01  that nature; is that correct?

 02        A.   That's correct.

 03        Q.   All right.  I'm going to ask you a specific

 04  question about social media.  What methods of social media

 05  do you use?

 06        A.   Well, I -- when I say social media, because I

 07  am not a communications expert, I also mean a

 08  communications plan.  And that means also newsletters that

 09  we might send out, e-mail, digital advertisements, all of

 10  that I include the word "social media."

 11        Q.   Okay.  I understand.  So then let me -- I

 12  apologize.  I think I cut you off again.  I am sorry.

 13             But let me be more specific.  Do you use

 14  Twitter as an organization?

 15        A.   Yes.

 16        Q.   Okay.  Did you by chance retweet Secretary of

 17  State Hobbs' pleading that was filed in this action on

 18  behalf of your organization?

 19        A.   No.

 20        Q.   You haven't retweeted that?

 21        A.   No.

 22        Q.   Okay.  Have you seen it?

 23        A.   No.

 24        Q.   Okay.  So you haven't even seen it.

 25             What other methods of social media do you use?
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 01        A.   Well, seniors are more likely to use Facebook.

 02        Q.   Facebook.  Okay.  Have you posted anything on

 03  Facebook recently in relation to this matter?

 04        A.   No.

 05        Q.   No.  Okay.  All right.  And so the harm to you

 06  if, I understand correctly, is you would have to organize

 07  phone banks to tell your members what is happening in

 08  Cochise County; correct?

 09        A.   The harm is that we would have to educate and

 10  use all means available to us to educate.

 11        Q.   Have you already educated your members as to

 12  the process relating to election audits as required by

 13  Arizona law?

 14        A.   Election audits?  No.  Not specifically because

 15  it has not been an issue.

 16        Q.   Okay.  So -- and this is important that you

 17  answer this question.  You educate your members as to how

 18  elections take place and how they vote; correct?

 19        A.   We educate our members -- yes, on how the

 20  elections take place and how to vote and how to have a

 21  plan to vote.

 22        Q.   Okay.  Aside from how to vote, have you ever

 23  educated your member -- your members on any step of the

 24  process after that point in time?

 25        A.   Ask that question again, please.
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 01        Q.   Aside from educating members on how to vote,

 02  getting their ballot to the county and that machine,

 03  right, have you ever spent any time educating your members

 04  on the electoral process after that point in time?  What

 05  happens after their ballot goes in that machine?

 06        A.   In the 2020 election, I believe we -- I would

 07  have to look back, but I think we did inform folks about

 08  what was going on in the process.  Yes.

 09        Q.   All right.  And so what was going on in what

 10  part of the process?  The post-voting process?

 11        A.   Yes.  As you are aware, after the 2020

 12  election, there was some controversy, and we needed to

 13  make sure that our members were aware that their ballots

 14  were being counted.

 15        Q.   Okay.  You seem fairly politically astute; is

 16  that correct?

 17        A.   That I am politically astute?

 18        Q.   Yeah.

 19        A.   [Indiscernible.]

 20        Q.   You seem pretty politically astute.

 21        A.   Well, I --

 22             MS. ANDREWS:  Objection.  Form.

 23             THE COURT:  Sustained as to form.

 24             MR. BLEHM:  All right.

 25  
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 01  BY MR. BLEHM:

 02        Q.   Do you consider yourself to be politically

 03  astute?

 04        A.   Yes.

 05        Q.   Yes.  Okay.  I would agree with that in our

 06  conversation so far today.

 07             So after the 2020 election you were very

 08  involved; is that correct?

 09        A.   After the -- in what capacity do you mean I was

 10  involved?

 11        Q.   Well, you followed what was taking place and

 12  you educated your members as to what was happening; is

 13  that correct?

 14        A.   That is correct.

 15        Q.   Did you follow the Maricopa County election

 16  audit in 2021?

 17        A.   Yes.

 18        Q.   Okay.  Did your organization take a position on

 19  whether or not the senate audit should move forward or

 20  not?

 21        A.   No.

 22        Q.   No.  Okay.  Did you personally support it?

 23        A.   Did I personally support the audits?

 24        Q.   Yes.

 25        A.   No.

�0074

 01        Q.   No.  Why not?

 02        A.   Because we already have an election process in

 03  place.

 04        Q.   Okay.  And so your point is that Arizona must

 05  simply follow the law; is that correct?  That is in place?

 06        A.   Yes.

 07        Q.   All right.  So if the law that is in place says

 08  that counties may elect to audit a higher number of

 09  ballots at their discretion, in other words, the 12

 10  ballots and 12 eggs, then you would be happy with that;

 11  correct?

 12             MS. ANDREWS:  Objection.  Legal conclusion.

 13             THE COURT:  Overruled.

 14             You may answer, Ms. Vasquez.

 15             THE WITNESS:  Yes.

 16             MR. BLEHM:  Thank you very much.  I have no

 17  further questions.

 18             THE COURT:  Thank you, Mr. Blehm.

 19             Mr. Kolodin?

 20             MR. KOLODIN:  We have no questions, Your Honor.

 21             THE COURT:  Ms. Estes-Werther?

 22             MS. ESTES-WERTHER:  No questions.

 23             THE COURT:  All right.  Any redirect?

 24             MS. ANDREWS:  Just a couple, Your Honor.

 25             THE COURT:  Yes, ma'am.
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 01                     REDIRECT EXAMINATION

 02  BY MS. ANDREWS:

 03        Q.   Ms. Vasquez, I am going to ask you just a

 04  couple of follow-up questions.

 05             Oh, I think I already got this one.  Thank you.

 06             Do you as executive director of the alliance

 07  know who your members vote for in elections?

 08        A.   [Indiscernible.]

 09        Q.   I'm sorry?

 10        A.   We have a bipartisan organization.  So we look

 11  at all candidates and recommend based -- endorse based on

 12  what candidates are doing for seniors.  For example, in

 13  regard to social security or lowering the consumer

 14  protection, voting rights.

 15        Q.   That's how the alliance chooses which

 16  candidates to endorse?

 17        A.   Right.

 18        Q.   Okay.

 19        A.   And whether they are Democrat or Republican, we

 20  would endorse those candidates who are protecting our

 21  voting rights, social security, Medicare, and those kinds

 22  of things.

 23        Q.   But do you as executive director know which

 24  candidates your members end up -- actually end up voting

 25  for?
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 01        A.   Oh, never.  No.

 02        Q.   And if your membership were to -- if you were

 03  to know that your members were voting for candidates other

 04  than those endorsed by the alliance, would you still

 05  provide them with voter education?

 06        A.   Yes.

 07        Q.   Why is that?

 08        A.   Because we are working for the social and

 09  economic justice for all Arizonans, older Arizonans.

 10        Q.   And so I want to touch on something you that

 11  mentioned before.  Specifically that you anticipate your

 12  members might be confused if the hand-count audit moves

 13  forward.  So if members were to ask you questions about

 14  the hand-count or were to direct questions to the

 15  alliance, would the alliance take time to answer those

 16  questions?

 17        A.   Yes.

 18        Q.   And it sounded like before, the alliance

 19  doesn't generally use resources to educate voters on the

 20  process after voting or at least you haven't so far in

 21  2022; is that correct?

 22        A.   Yes.  That's correct.

 23        Q.   But if this 100 percent hand-count audit in

 24  Cochise County were to move forward, do you anticipate

 25  that the alliance would have to use resources for
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 01  education about that aspect of the election?

 02        A.   Yes.

 03        Q.   Thank you, Ms. Vasquez.

 04             MS. ANDREWS:  I have no further questions, Your

 05  Honor.

 06             THE COURT:  Counsel, I have a couple of

 07  follow-up questions.  I will give you all the opportunity

 08  to ask questions if there is.

 09             Ms. Vasquez, can you hear me okay?

 10             THE WITNESS:  I can.

 11             THE COURT:  Thank you.  One of the questions

 12  you are asked was -- one of the things you said was that

 13  you have a concern that if this plan or this voting, the

 14  full hand-count audit goes forward, that you -- it would

 15  cause confusion amongst your members.  You would have to

 16  educate, answer questions, and things like that.  Do I

 17  understand that correctly?

 18             THE WITNESS:  Yes.

 19             THE COURT:  I understand that the Board of

 20  Supervisors' vote was quite recent.  But in the past week

 21  or 10 days that this has apparently been on the table and

 22  been in the mix, so to speak, have any of your members

 23  reach out to you with confusion or concern or questions

 24  about what this means for them in their vote?

 25             THE WITNESS:  No.  [Indiscernible] some of our
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 01  members.

 02             THE COURT:  Okay.  When you say members, what

 03  do you mean?

 04             THE WITNESS:  Our board members.

 05             THE COURT:  Okay.  So other than board members

 06  who I would consider they are staff of the alliance; is

 07  that correct?

 08             THE WITNESS:  They are staff of the alliance?

 09             THE COURT:  When you say board members, are you

 10  talking about, like, your volunteer board or are you

 11  talking about the folks who kind of are elected to

 12  represent the full will of the alliance itself?

 13             THE WITNESS:  They are board members.  They are

 14  volunteers.

 15             THE COURT:  Okay.  Are they -- have you

 16  received any communication from a Cochise County voter who

 17  is a member of the alliance, meaning one of the people

 18  that you represent, one to the 12 to 1300 folks who has

 19  reached out to you with questions or concerns or issues or

 20  confusion about what the Board of Supervisors has proposed

 21  and what it means to their vote?

 22             THE WITNESS:  No.

 23             THE COURT:  Ms. Andrews, any follow-up to the

 24  Court's questions?

 25             MS. ANDREWS:  Thank you, Your Honor.

�0079

 01                     REDIRECT EXAMINATION

 02  BY MS. ANDREWS:

 03        Q.   I just want to clarify, Ms. Vasquez.  You have

 04  a board of directors and you said they are volunteers;

 05  correct.

 06        A.   That is correct.

 07        Q.   So are they an elected board?

 08        A.   Yes.

 09        Q.   So is there a role to represent the interest of

 10  the membership on the board?

 11        A.   Yes.

 12        Q.   And you mentioned that some members of your

 13  board of directors have had questions about this

 14  hand-count audit; is that correct?

 15        A.   That is correct.

 16        Q.   Would it be fair to say they asked those

 17  questions in their capacity as representatives of your

 18  membership?

 19        A.   Yes.

 20        Q.   Thank you.

 21             MS. ANDREWS:  That is all that I have, Your

 22  Honor.

 23             THE COURT:  Thank you.

 24             Mr. Blehm, follow-up?

 25             MR. BLEHM:  Yes.  I have a few questions for me
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 01  if you tolerate me for just a little bit longer.

 02  

 03                      RECROSS-EXAMINATION

 04  BY MR. BLEHM:

 05        Q.   Can you please tell this Court how many board

 06  members you have.

 07        A.   Currently we have 15 board members.

 08        Q.   Fifteen board members.  And where are most of

 09  those board members?

 10        A.   Most are in Maricopa County, and we have four

 11  board members in Pima County.

 12        Q.   Okay.  So most are in Maricopa.  You have four

 13  board members in Pima County.  Do you have any board

 14  members in Cochise County?

 15        A.   No.  We represent North in Southern Arizona and

 16  all of Arizona.

 17        Q.   Well, okay.  But Cochise County is in a

 18  Southern Arizona; correct?

 19        A.   That is correct.

 20        Q.   All right.  Okay.  And so you -- okay.  Your

 21  board members are not from this county, but some did reach

 22  out to you about concerns, I believe you said?

 23        A.   Yes.  We discussed this incident.

 24        Q.   Okay.  When they reached out to you, did they

 25  reach out and say I am concerned about this taking place?
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 01  Or did they say, hey, can you give me some information on

 02  what is going on in Cochise County?  I see there is some,

 03  you know, political stuff happening?

 04        A.   Repeat the question, please.

 05             THE COURT:  She asked if you could restate the

 06  question, Mr. Blehm.

 07             MR. BLEHM:  Oh, I am sorry.  Can I -- I just --

 08  I have to look at her [indiscernible], Your Honor, I

 09  apologize.

 10             THE COURT:  There is a TV screen right there

 11  too.

 12             MR. BLEHM:  Oh, wow.  I could have just turned

 13  to my side.  I am not very observant, aren't I?  I am

 14  focused on this TV because, yep.  I don't know.  All

 15  right.

 16  BY MR. BLEHM:

 17        Q.   But anyway.  The question was when these board

 18  members -- well, first of all, how many board members

 19  reached out to you with concerns?

 20        A.   Is that a different question from the original

 21  question?

 22        Q.   Just -- yeah.  I am sorry.  I had to relocate,

 23  and sometimes I lose my train of thought.  I am like a cat

 24  with a laser pointer.

 25             But how many board members reached out to you
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 01  with concerns?  Was it one?  Two?  Fifteen?

 02        A.   We have all discussed concerns.

 03        Q.   But I believe the question this Honorable Court

 04  asked you was have any of your members reached out to you

 05  with concerns about what is happening in Cochise County.

 06  And I believe your response was some board members did; is

 07  that fair?

 08        A.   Yes.  I would say that all of our board members

 09  have expressed concern or reached out with concern.

 10        Q.   Okay.  And is that why you all decided to file

 11  this petition?

 12        A.   Yes.

 13        Q.   Let me ask you this question, did you decide to

 14  file this petition or did somebody contact you from

 15  Washington DC and ask you to file this petition?

 16             MS. ANDREWS:  Objection, Your Honor.

 17  Relevance.

 18             THE COURT:  Sustained.

 19             MR. BLEHM:  All right.  Well, strike that

 20  question then.

 21  BY MR. BLEHM:

 22        Q.   How many board members expressed concern to

 23  you, reached out to you after they read what they read in

 24  the paper, and said, hey, I have got concerns about this?

 25  Any?  Or was this a general dialogue at a board meeting?
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 01             MS. ANDREWS:  Objection.  Form.

 02             THE COURT:  Overruled.

 03             You can answer, Ms. Vasquez.

 04             THE WITNESS:  Both.

 05  BY MR. BLEHM:

 06        Q.   Both.  And then how many reached out to you

 07  individually and said I have concerns about this?

 08        A.   Well, I would have to say three to five.

 09        Q.   Three to five.

 10        A.   Three to five, it could be more.

 11        Q.   Okay.  And none of them were from Cochise

 12  County; is that correct?

 13        A.   Correct.

 14        Q.   All right.  In fact, I believe your testimony

 15  was that not a single member of your organization from the

 16  beautiful County of Cochise has reached out to you to

 17  express concerns; is that correct?

 18        A.   Yes.

 19        Q.   All right.  Thank you very much.

 20             MR. BLEHM:  I have no further questions.

 21             THE COURT:  Mr. Kolodin?

 22             MR. KOLODIN:  Briefly, Your Honor.

 23             Where is the camera that can see me, by the

 24  way?

 25             THE COURT:  There is one there and there is --
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 01             MR. KOLODIN:  Nothing close up.  No.  You know,

 02  for my beauty shot.  But no, if I want to show something

 03  to the witness.

 04             THE COURT:  If you look up, there is a camera

 05  right above me, and it is pointed right at you right now.

 06             MR. KOLODIN:  Okay.  Very good.

 07             THE COURT:  Whether she can see it from your

 08  vantage point is another question.  You can see the angle.

 09             MR. KOLODIN:  Okay.  Very good.

 10  

 11                       CROSS-EXAMINATION

 12  BY MR. KOLODIN:

 13        Q.   Ms. Vasquez, in 2020, isn't it true that

 14  Maricopa County did an expanded hand-count audit?

 15        A.   Yes.

 16        Q.   Did your organization oppose that?

 17        A.   Not formally.  No.

 18        Q.   Did you -- did your organization oppose it

 19  informally?

 20        A.   No.

 21             MR. KOLODIN:  No further questions, Your Honor.

 22             THE COURT:  May the witness be excused?

 23             MS. ANDREWS:  Yes, Your Honor.  Thank you.

 24             THE COURT:  Ms. Vasquez, thanks for sticking

 25  with us.  We are going to go ahead and excuse you at this
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 01  time, and you are free to go.  Thank you.

 02             Ladies and gentlemen, we are going to go ahead

 03  and take our morning break at this time.  It will be 15

 04  minutes.  And we will start back up at a quarter till.  We

 05  will stand at recess until that time.

 06             [Recess taken.]

 07             THE COURT:  All right.  We are back on the

 08  record and the parties are present.  We will continue with

 09  the evidentiary hearing.

 10             Ms. Andrews, did you have any other witnesses

 11  you wish to call?

 12             MS. ANDREWS:  Your Honor, at this point my

 13  co-counsel is going to take over.

 14             THE COURT:  Ms. Madduri?

 15             MS. MADDURI:  I have one administrative thing.

 16  I just want to note for the record that we did, in fact,

 17  serve the motion for Ms. Vasquez to appear remotely as

 18  well as the Court's order granting that motion.

 19             THE COURT:  Right.  I have no question whether

 20  it was served, and I understand the explanation.  We are

 21  dealing very quickly.

 22             It was more for the Court's edification about

 23  notice and when the motion could have been raised.  So I

 24  appreciate the clarification.

 25             Any other -- Ms. Madduri, anything else?
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 01             MS. MADDURI:  During the break, I spoke with

 02  defense counsel, the recorder, and while we do expect to

 03  examine both Mr. County Recorder as well as Director

 04  Marra, since they are adverse parties, we think it would

 05  probably make sense for them to take their direct

 06  testimony and then for us to ask any questions as we did

 07  on cross.

 08             THE COURT:  Very well.

 09             Okay.  Mr. Blehm, do you wish to call any

 10  witnesses?

 11             MR. BLEHM:  Yeah.  I didn't hear all of that.

 12  I apologize.

 13             THE COURT:  Basically what she said is she is

 14  going to let you all call your own clients and they will

 15  cross-examine at the appropriate time.

 16             MR. KOLODIN:  Your Honor, one point of

 17  clarification.  What we had said since we represent the

 18  recorder is that we plan to call him as a witness after

 19  the close of their case and they are welcome to cross.

 20  Director Marra I don't believe we discussed.

 21             MS. MADDURI:  Oh, I am sorry.  I spoke

 22  separately with the counsel for Director Marra.

 23             MR. KOLODIN:  My apologies.

 24             THE COURT:  Okay.  So long and short of it is,

 25  are you done with your witnesses?
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 01             MS. MADDURI:  Yes, Your Honor.

 02             THE COURT:  Okay.  Mr. Blehm, did you have any

 03  witnesses?

 04             MR. BLEHM:  Board defendants have no witnesses,

 05  Your Honor.

 06             THE COURT:  Thank you, sir.

 07             Mr. Kolodin, do you have any witnesses you wish

 08  to call at this time?

 09             MR. KOLODIN:  Yes, Judge.  We would like to

 10  call the recorder.

 11             THE COURT:  Okay.

 12             Sir, if you will please come up to the clerk,

 13  be sworn in, and then take the stand.

 14  

 15                        DAVID STEVENS,

 16  having been called as a witness and being first duly

 17  sworn, testified as follows:

 18  

 19             THE WITNESS:  I do.

 20             [Pause in the proceedings.]

 21             MR. KOLODIN:  Your Honor, a question before we

 22  begin with our direct.  We understand Director Marra,

 23  although she is a nominal defendant, is adverse to our

 24  client's position in this case.  If he presents testimony,

 25  will we have an opportunity to recall him at the
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 01  appropriate subsequent to Director Marra's testimony for

 02  rebuttal?

 03             THE COURT:  You are essentially asking for

 04  rebuttal of the defense case depending on what Director

 05  Marra has -- testifies about?

 06             MR. KOLODIN:  Because we understand that the

 07  nominally defendant, her position is in conformity with

 08  plaintiffs.

 09             THE COURT:  I will give you -- you can do one

 10  or two things.  You can wait and have Recorder Stevens

 11  testify at the end after everybody else has testified, or

 12  you can have him testify now and based on the Director's

 13  testimony, if you think there are areas that you could not

 14  have -- what I would rather do is know what it is you want

 15  to examine the witness about before I open it up for

 16  recalling him as a witness.  I don't know if you have a

 17  preference.

 18             MR. KOLODIN:  May I have a moment?

 19             [Pause in the proceedings.]

 20             THE COURT:  What would you like to do?

 21             MR. KOLODIN:  I think we would like to call

 22  him -- reserve the right to call -- reserve the right to

 23  call after Marra.

 24             THE COURT:  That's fine.  I want to be clear.

 25  I'm not going to be really difficult about it.  It's just
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 01  that I am not inclined to allow us to rehash things that

 02  have already been discussed.

 03             If there are certain areas that the director

 04  testifies about that he can address, I'm going to give you

 05  that opportunity.  I just don't want it to be essentially

 06  rehashing of what he is going to testify about here.

 07             MR. KOLODIN:  Thank you, Your Honor.

 08             THE COURT:  Go ahead whenever you are ready,

 09  sir.

 10             MR. STRASSBURG:  Thank you, Judge.

 11  

 12                      DIRECT EXAMINATION

 13  BY MR. STRASSBURG:

 14        Q.   Can I have your name, please.

 15        A.   Excuse me?  My name?

 16        Q.   Can I have your name, please.

 17        A.   David Stevens.

 18        Q.   How old of a man are you?

 19        A.   How old of a man?

 20        Q.   Yeah.

 21        A.   61.

 22        Q.   Family?

 23        A.   I am.  Yes.  Wife and children and

 24  grandchildren.

 25        Q.   I see you have an emblem on your lapel, would
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 01  you tell us what those signify?

 02        A.   Oh, yes.  Eagle Scout and the Cochise County

 03  emblem.

 04        Q.   And what is your employment?

 05        A.   I am the elected County recorder for Cochise

 06  County.

 07        Q.   And how long have you had that job?

 08        A.   This January will be six years.

 09        Q.   Are you familiar with the proposal to

 10  hand-count all of the ballots in Cochise County's general

 11  election?

 12        A.   I am.  Yes.

 13        Q.   And how did you get that familiarity?

 14        A.   Going through the procedures manual and the

 15  statutes.

 16        Q.   Do you have any -- any experience from your

 17  almost six years as county recorder that you think will

 18  help you do a good job in this proposed hand count?

 19        A.   Yes.  The normal course of work I do now with

 20  early ballots is pretty similar with the organization of

 21  the ballots, the way we process them, and then we transfer

 22  them and provide the chain of custody.

 23        Q.   And could you describe in a little more detail,

 24  what is the process followed now in Cochise County for

 25  hand-counts and recounts?
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 01        A.   For the two percent audit hand count?

 02        Q.   Yeah.

 03        A.   It is -- it starts 24 hours after the election

 04  is over, which is Wednesday.  And then typically the

 05  process of actually counting ballots will be on a

 06  Saturday.

 07             So -- and there are volunteers are both -- two

 08  parties of the state, recognized parties, have to be

 09  present to execute the hand count.  And those party chairs

 10  will present a list of workers that will do the hand count

 11  itself.  And like I said, it happens on Saturday,

 12  typically.

 13        Q.   Is there a mic for you?

 14        A.   It is right here.  It won't move either.

 15             THE COURT:  No.  It is attached.

 16             MR. STRASSBURG:  Can you --

 17             THE WITNESS:  I can do this.

 18             MR. KOLODIN:  That might be better.

 19             THE COURT:  If it is better for you, but you

 20  will need to be in an area where you are next to a

 21  microphone either at your counsel table or somewhere else.

 22  That's why we --

 23             THE WITNESS:  I can try to --

 24             MR. KOLODIN:  Could you kind of lean over so

 25  everybody --
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 01             MR. STRASSBURG:  Everybody can hear you?

 02             THE COURT:  And certainly don't be afraid to

 03  speak loudly.  It will be okay.

 04             THE WITNESS:  Okay.

 05             THE COURT:  Much better.

 06             THE WITNESS:  Much better.

 07  BY MR. STRASSBURG:

 08        Q.   Do you have any familiarity with the EPM?

 09        A.   I do.  I do.

 10        Q.   And just so we are clear, this is -- we are

 11  talking about the 2019 EPM?

 12        A.   Correct.  That is the only one legal to use

 13  right now?

 14        Q.   And how did you gain your familiarity with the

 15  2019 EPM?

 16        A.   Every two years, the process is the Secretary

 17  of State must -- is required to produce a new electric

 18  procedure manual.  And that process involves recorders and

 19  election directors, which is basically the first step, to

 20  go through it chapter by chapter to address any changes

 21  primarily in statute order and procedure that we may or

 22  may not have.

 23        Q.   And what was your involvement in that

 24  consultation procedure for the 2019 EPM?

 25        A.   We had numerous meetings that lasted basically
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 01  all day.  So 30 to 36 hours of in-person consultation

 02  going through, like I said, chapter one through the end of

 03  the EPM.

 04        Q.   And what was your personal involvement in those

 05  meetings?

 06        A.   I was there.  We -- when discussions came up,

 07  some chapters didn't require a lot of discussion, some

 08  did.  But we were there and went through each chapter and

 09  each paragraph of each chapter.

 10        Q.   And were you there just as a recipient of the

 11  word from Phoenix?  Or were you there in a meaningful

 12  capacity?

 13        A.   Meaningful capacity.

 14        Q.   Tell us what you mean by that.

 15        A.   Well, they rejected my proposal.  I don't think

 16  the campaign finance chapter should be an EPM.  And I have

 17  objected to that numerous times, but it is still there.

 18  Other recorders rejected to other parts of it, and then we

 19  take votes and it either stays and or it comes out.  I

 20  lost that vote.

 21        Q.   Were there any restrictions on what substance

 22  in the EPM could be discussed?

 23        A.   No.  It was an open forum of discussion.

 24        Q.   Now, you have been sitting in the courtroom

 25  patiently, and do you recollect any discussion about this
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 01  language that we have been talking about, the EPM

 02  provision on page 215 that allows discretion in the

 03  selection of recount ballots?

 04        A.   No.  I totally agree that it is part of the law

 05  and the board was right in making a vote to expand the

 06  hand-count.

 07        Q.   Now, in your job as county recorder, do you

 08  have any occasion to consult the EPM personally or is that

 09  something that you delegate to staff?

 10        A.   Primarily it is me.  My chief deputies is

 11  knee-deep in the procedures manual also.  But if questions

 12  arise on how we do our job, they come to me and we go to

 13  the documentation.

 14        Q.   And do you have any familiarity with the 2021

 15  draft EPM?

 16        A.   Yes.  That one was done virtually so it was all

 17  Zoom calls.

 18        Q.   Because of COVID?

 19        A.   Yeah.  Yes.

 20        Q.   And did you -- were you involved in those?

 21        A.   We were on the line, yes.

 22        Q.   Do you -- I mean, it is true, isn't it, that

 23  with respect to this provision on the discretion to

 24  increase the count size, that same provision was in the

 25  2021?
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 01        A.   To the best of my knowledge, yes.

 02        Q.   And nobody objected to it?

 03        A.   It not that I recall.  No.

 04        Q.   It wasn't a bow in the contention?

 05        A.   Not that I recall.  No.

 06        Q.   The representatives from the secretary -- from

 07  Secretary of State Katie Hobbs' office participated?

 08        A.   And my opinion, ultimately it's the Secretary

 09  of State to put something in or take something out, so --

 10        Q.   And it is still there?

 11        A.   It is still there.

 12        Q.   I will direct your attention just a little

 13  longer to your qualifications.  Do you have any election

 14  certifications?

 15        A.   I do.

 16        Q.   Could you tell us what they are and what they

 17  mean?

 18        A.   Every two years with the state -- the Secretary

 19  of State puts on a training course to be state certified

 20  election official.  I have gone through that training

 21  three times.  I have three diplomas in my office.  I have

 22  completed all of the courses for the CERA program which is

 23  a Certified Election Resource Administrator, it is a

 24  national certification.

 25        Q.   Do you have any involvement in the signature
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 01  verification process for the early mail-in ballots?

 02        A.   That is exactly my authority, is to signature

 03  verify every ballot that comes back in.  And, yes, I do

 04  personally participate in that.

 05        Q.   Now, do you have -- can you think of any

 06  objective reason -- well, let me ask it this way.  Do you

 07  have full and complete confidence in the United States

 08  mail to deliver all mail-in ballots committed to their

 09  charge?

 10        A.   I do not.

 11        Q.   Do you have any reason for that you could point

 12  to?

 13        A.   I have got a couple of reasons.  In the 2018

 14  election, we were contacting the post offices in the

 15  county.  And I contacted one, it was the Friday before the

 16  election, and they said they had a ballot -- a tray of

 17  over 400 ballots they were not going to deliver to my

 18  office because they missed the deadline.

 19             I inquired about what was the deadline they

 20  were referring to.  They said October 31st.  And my

 21  response was that was a suggested mail by date.  Your job

 22  is to take the mail from A and deliver it to B, so you

 23  need to bring those ballots down to me.

 24             In my opinion, had I not called them, those

 25  400 -- roughly 400 people would not have had their ballots
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 01  counted.

 02        Q.   Do you have -- thank you.  Do you have complete

 03  confidence in the ability of the post office to deliver

 04  mail addressed to you, to you?

 05        A.   I do not.

 06        Q.   And what do you base that on?

 07        A.   A letter a constituent brought in just this

 08  last week where he tried to mail me a letter and the post

 09  office had marked it as undeliverable.

 10        Q.   And that is a letter that you first showed to

 11  me during the break; right?

 12        A.   Correct.

 13        Q.   Could you -- let me show it to you.  Could you

 14  describe this envelope?

 15        A.   It is just a standard letter-type envelope.

 16  They redacted out who sent it to me, but you can clearly

 17  see my name and address.

 18        Q.   Is the address correct?

 19        A.   It is.

 20        Q.   And the stamp in yellow?

 21        A.   That is what the post office puts on when there

 22  is an issue with it.  This says, "Return to sender.  Not

 23  deliverable as addressed."

 24        Q.   And how did you find out about this letter

 25  addressed to you that was returned to sender?

�0098

 01        A.   The individual that actually tried to mail it

 02  to me brought it in my office to show it to me.

 03        Q.   Now, in your -- do you have any experience in

 04  government, generally?

 05        A.   About 30 years, yes.

 06        Q.   All right.  Do you have any experience in the

 07  legislature?

 08        A.   Eight years.

 09        Q.   From when to when?

 10        A.   The election cycle 2008 to 2006 or I served

 11  from 2009 to 2017.

 12        Q.   As a member of the legislature, did you have

 13  any occasion to consider your vote on bills regarding

 14  elections?

 15        A.   Constantly.  Yes.

 16        Q.   And election procedures too?

 17        A.   Yes.  And I actually drafted and sponsored some

 18  election bills.

 19        Q.   All right.  You drafted them yourself or did

 20  you farm that out to someone else?

 21        A.   Well, we have leg (phonetic) counsel.  It is a

 22  group of lawyers in a bullpen that draft what we want

 23  done.  But it is up to the sponsor to approve the language

 24  that comes out.

 25        Q.   So it sounds like you had to read election
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 01  legislation as part of your job and decide whether to vote

 02  on it or not?

 03        A.   Every day.  I probably made over 10,000 votes

 04  in my eight-year career there.

 05        Q.   And it sounds like, correct me if I am wrong,

 06  that when you would review election legislation as a

 07  legislator voting on it, you had to form some sort of

 08  meaningful understanding of its provisions?

 09        A.   Correct.

 10        Q.   Did you have any committee chairmanships?

 11        A.   I did.  For four years, I was the chairman of

 12  IT, information technology and transportation.  And my

 13  last two years, I was a rules chairman and an ethics

 14  chairman.

 15        Q.   Now, what made you think you were the guy to be

 16  chairman of the IT committee?

 17        A.   My 30 years of IT experience before I got

 18  elected.

 19        Q.   Without going on too long, could you just give

 20  the judge a recap of your IT experience, explaining how it

 21  relates to elections?

 22        A.   Sure.  I started off in 1979 with 3rd ID as a

 23  computer operator worker on the IBM 36030.

 24        Q.   So you are an Army guy?

 25        A.   I am an Army guy, 10 year veteran.
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 01             Migrated into the SPARCstation.  We did GIS

 02  mapping for commanders on the battlefield, real-time

 03  simulations.  And then I spent 15 years in Norco BBA.  The

 04  last five years doing Internet security for DOD in

 05  Department of the Army.

 06             I had a database of 1.2 billion records online

 07  that I had to maintain and keep available.

 08        Q.   Okay.  Thank you.

 09        A.   I could go on, but --

 10        Q.   No.  No.  I'm good.  That's good.  I think we

 11  all get a flavor.

 12             On the rules committee, what were your

 13  responsibilities regarding votes on election legislation?

 14        A.   Every bill that got passed through a normal

 15  committee or a subcommittee had to go through rules to

 16  make sure it was legal in nature and conform to the

 17  Constitution.  That was my job.  I didn't take public

 18  testimony.  I dealt specifically with the legal staff on

 19  the constitutionality of the bills.  And with my opinion

 20  of it, they would either go through or not.

 21        Q.   So it sounds like you had to have some working

 22  knowledge of the Arizona Constitution to do that job; is

 23  that right?

 24        A.   Correct.  And believe it or not, I read it

 25  every bill that went across my desk.
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 01        Q.   Now, you also were chairman, you said, of

 02  ethics.

 03        A.   Correct.

 04        Q.   What were your responsibilities there, to the

 05  extent you can discuss them.  I realize that is a lot of

 06  sensitive confidential information.

 07        A.   It could be.  Whenever there was a complaint

 08  brought up against the legislature, it would go to the

 09  ethics committee.  And then we would have to adjudicate it

 10  whether to go actually have a committee hearing or not.

 11             Fortunately for me in my two years, we never

 12  had to have a committee hearing.  We were able to take

 13  care of the situation elsewhere.

 14        Q.   All right.  Now, let me ask, do you have any

 15  familiarity with this proposed hand count in Cochise

 16  County?

 17        A.   I do.  Yes.  Now.

 18        Q.   And how did you become familiar?

 19        A.   Going through the Elections Procedures Manual

 20  and referencing statute.

 21        Q.   So do you have as a recorder, do you have any

 22  involvement in that recount?  I'm sorry.  Proposed recount

 23  of all of the ballots?

 24        A.   Of what we are -- of why we are here?  Yes.

 25        Q.   What is your responsibility?
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 01        A.   The board has asked me to lead the effort to do

 02  the 100 percent hand count.

 03        Q.   Does the board have authority, in your view, to

 04  ask you that?

 05        A.   I believe they do.

 06        Q.   And is there any kind of plan for this or are

 07  you just going to wing it?

 08        A.   No.  There is a plan.  We are going to follow

 09  the Elections Procedures Manual by the letter.  It is

 10  going to be the same as the two percent count, just more

 11  ballots.

 12        Q.   What do you mean by the two percent count?

 13        A.   That is typically what we have done in the past

 14  was to do a two percent audit.  That was two percent of

 15  the election day or one percent or 5,000 of the early

 16  ballots.  So the procedure would be exactly the same, it's

 17  just going to be in a larger scale.

 18        Q.   So it sounds like you are saying you are going

 19  to use the same EPM procedures you have used before except

 20  for the volume of ballots involved?

 21        A.   Correct.

 22        Q.   So let me ask you about that.  Have you thought

 23  about how you are going to staff this operation?

 24        A.   Yes.  There is actually a procedure in the

 25  procedure manual of how to get workers.  I put out the
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 01  call to the party chairs, and I am happy to announce that

 02  we are over 300 volunteers.  And that was in less than a

 03  week.  Three of the -- the three recognized parties will

 04  all be in attendance:  Republican, Democrat, and

 05  Libertarians, their chairs will be there.  And as I said,

 06  over 300 volunteers.

 07        Q.   So can anybody participate in this recount?

 08        A.   There are two restrictions.  One is you have to

 09  be a registered voter in Arizona.  And the other one is

 10  one party can't have more than 75 percent of the total

 11  amount of volunteers, and we are under that 75 percent

 12  mark.

 13        Q.   Do you have any Democrat volunteers?

 14        A.   We do.  I have six parties that will be

 15  represented.

 16        Q.   And can you estimate for us the number of

 17  Democrat volunteers?

 18        A.   Yeah.  55.

 19        Q.   How about Libertarian?

 20        A.   It is right around 45 or 50.

 21        Q.   Okay.  And so it sounds like Ms. Vasquez could

 22  be a volunteer for this; right?

 23        A.   Could be.

 24        Q.   Even if she lives in Phoenix?

 25        A.   Correct.
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 01        Q.   So as long as she -- as you said, to summarize,

 02  she is a registered voter in the state, she can volunteer

 03  to participate in the hand count?

 04        A.   Correct.  The list comes through the party

 05  chairs, so she would have had to contacted one of the

 06  chairs and had them put them on the list.  But, yes.

 07        Q.   If she wanted to?

 08        A.   If she wanted to.  Correct.

 09        Q.   And that would -- she would have to come to

 10  Bisbee for that?

 11        A.   It looks like the location will be Sierra

 12  Vista.

 13        Q.   Okay.  Let's talk about the location.  It

 14  sounds like -- well, I should ask you.  Do your

 15  responsibilities that include selecting the location for

 16  the hand count and making sure that it is secure?

 17        A.   Yes, I do.

 18        Q.   And how have you gone about discharging that

 19  responsibility?

 20        A.   I have identified four possible locations.  I

 21  am waiting pending the outcome of this trial to select one

 22  of them.  All four are in Sierra Vista.  I have only gone

 23  to two of them.  I haven't walked through the other two

 24  yet, but I plan on doing that tomorrow.

 25        Q.   So the two that you walked through, which are
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 01  candidates for the location, could you describe them and

 02  tell us what makes you think they are secure for this?

 03        A.   Well, one building is totally by itself with

 04  its own parking lot.  And the other one is a closed-out

 05  department store which has a lot of square footage and

 06  limited access from the outside.

 07        Q.   But to get a closed-out department store, that

 08  is going to cost you a lot of money, isn't it?

 09        A.   It is going to be a donation.

 10        Q.   From who?

 11        A.   The owner.

 12        Q.   You have talked to him?

 13        A.   I have.  I talked to him yesterday on the

 14  phone.

 15        Q.   Okay.  What are you going to do to make sure

 16  the building is secure?

 17        A.   We are probably going to use deputy sheriffs.

 18        Q.   Do they carry guns?

 19        A.   They do, yes.

 20        Q.   And how are you going to get deputy sheriffs?

 21        A.   I have already contacted the sheriff himself

 22  and he is committed to helping out.

 23        Q.   And that -- who is the sheriff?

 24        A.   Mark Daniels.

 25        Q.   I see.  All right.  And how are you going to --
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 01  let's talk the security of the logistics.  How do you plan

 02  to get these paper ballots from where they are to your

 03  secure facility for the hand count?

 04        A.   Currently, when we transfer the ballots from my

 05  office of the elections director we use lockable

 06  weathertight containers.  Those same containers will be

 07  used to transport these to the other location.

 08        Q.   And how many of those containers do you have?

 09        A.   I have 12 right now.

 10        Q.   And how big are they?

 11        A.   Footlocker size.  If you are in the military

 12  you know what that is, but --

 13             THE COURT:  It has something to do with the

 14  telephone line.  We are okay.

 15             MR. STRASSBURG:  Sorry.

 16             THE COURT:  It is just checking to make sure

 17  you are paying attention.

 18             MR. STRASSBURG:  Whenever I hear a bell I stop.

 19             THE COURT:  You are well trained, sir.

 20  BY MR. STRASSBURG:

 21        Q.   So how many -- can you give us an estimate of

 22  how many of these paper ballots you are expecting?

 23        A.   Well, when I presented to the board last time,

 24  I used the estimation of 35,000.

 25        Q.   Where did you get that?
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 01        A.   That was the center point of the 2020 election

 02  and the '22 primary.  I took the turn out of those two,

 03  added them, divided them by two and I came up with 35,000.

 04        Q.   So have you been receiving early ballots for

 05  the November 8th general?

 06        A.   We have.

 07        Q.   And is that amount kind of enabling you to give

 08  a gauge of what to expect, do you factor that?

 09        A.   It is getting closer than last time.  I don't

 10  think we are going to hit 35,000.  We process and send

 11  over to the elections roughly 20,000 ballots and I have

 12  got 4,000 in my vault, also pending whatever the post

 13  office dropped off today.

 14        Q.   Okay.  Let's talk about, once we get the

 15  lockboxes into the big, secure room guarded by armed

 16  sheriff deputies, so then do you expect to have happen?

 17        A.   We will have a very select group of people that

 18  actually operate in that area.  Because you will have to

 19  transport the ballots to the working tables in back.  So

 20  we will work in a small group, maybe six people that their

 21  primary duty will be standing with the ballots themselves.

 22        Q.   Will that select group be all Republicans, or

 23  are you going to have kind of a tri-partisan group?  Or

 24  how are you going to do that?

 25        A.   That's the goal is to have at least three
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 01  parties there.  As this process goes forward, I will be

 02  maneuvering around the entire facility with the three

 03  party chairs.  So whenever I see they will see.

 04        Q.   And the three parties would be, what,

 05  Republican, Democrat, Libertarian?

 06        A.   Libertarian.

 07        Q.   And you have got three others?

 08        A.   I have got the party of non designated,

 09  independent, and other.

 10        Q.   Okay.  And they are going to be there as well?

 11        A.   They will be.  Yes.

 12        Q.   All right.  Tell us about your -- the quality

 13  of communication you are having as the recorder with these

 14  party chairman in Cochise County.  How would you

 15  characterize it?  Is it -- is it cooperative?  Is it

 16  frosty?  Is it something in the middle?  What?

 17        A.   I think it is very cooperative.

 18        Q.   What makes you think so?

 19        A.   I have had no issues that have been brought up

 20  about the process to date.  It was a little accelerated,

 21  but they have all responded to all of my e-mails that I

 22  sent out in a timely manner.

 23             I requested initially at 5 p.m. on Tuesday the

 24  initial list of workers.  I had the authority to go two

 25  days longer if I think I need more people, so I gave the
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 01  parties more time.  And basically it went from 162 to over

 02  300, so --

 03        Q.   Now, other than getting sued by these lawyers,

 04  has anybody else pushed back on you?  Any of the county

 05  chairman said wait a minute, there is going to be mass

 06  confusion.  It is going to be awful.  You will never get

 07  it done in time.  You can't do this.  You don't have the

 08  authority.

 09             Has there been any pushback like that?

 10        A.   From the county chairs, no.

 11        Q.   Let's talk about the actual procedures of the

 12  count.

 13             Okay.  Got it.

 14             Are you going to make those up yourself or are

 15  you going to follow an establish standard authority on

 16  that?

 17        A.   The policies are in the procedure manual.  They

 18  give accepted processes for counting the ballots.

 19        Q.   Which one are you going to use?

 20        A.   The three-person method.

 21        Q.   Okay.  Tell us how that works.

 22        A.   Basically you have one person call out the

 23  race.  Something that wasn't brought up is we are only

 24  looking at four races on the ballot.  There is one federal

 25  race, one statewide race, one legislative race, and one
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 01  initiative.  And it cannot be uncontested, that have to be

 02  contested races.

 03        Q.   Why just four and why --

 04        A.   That is the procedure manual.

 05        Q.   I see.

 06        A.   It would have been a fifth one had we had the

 07  presidential race on this.  Since we don't, there is only

 08  the four.  So those are the only four races that will be

 09  drawn by lots on Wednesday the day after the election.  We

 10  will draw those out so we know what races we are looking

 11  at.  We can drive on.

 12             The forms that are going to be used, they are

 13  examples in the procedure manual.  We are going to follow

 14  with those.

 15             But on the three-person method, you have

 16  someone who calls it out.  I will use me as an example.

 17  We will call out and you go, Recorder Stevens, those two

 18  people will markdown that I got a vote.  They will go

 19  through a batch so I am looking at batching 25 ballots at

 20  a time.

 21        Q.   Is that standard?

 22        A.   That is in the procedure manual.  There is a

 23  variable.  You can go to 100, I guess, if you want.  But

 24  25 seems like a very easy number to work with, because if

 25  there is an error, you come down and someone gets 23 and
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 01  someone gets 24, you back and start over.  But if you have

 02  100 or 200 of those, then it takes a longer process time.

 03             So once those four races are done and the 25

 04  ballots have gone through, you compare the numbers.  If

 05  they match up, it is considered good.  You batch them back

 06  up and you move to the next batch.

 07        Q.   All right.  And how are you going to -- well,

 08  let me ask it this way.  How long do you estimate this

 09  process is going to take to count all of these 30,000 some

 10  ballots?

 11        A.   Okay.  My mic is okay.

 12        Q.   I know.  Just kind of leaned forward.

 13        A.   There is two variables.  That is how many early

 14  ballots will I get?  And when I presented to the board

 15  last week, I used 35,000, so I expect that number to be

 16  less.

 17             The other one is how many are voted on election

 18  day?  So we are not going to know that until Wednesday,

 19  but the estimation is roughly 10,000.

 20             So I am looking at maybe 30,000 now for early

 21  ballots because all I have got is Friday, Monday, and

 22  Tuesday and what is dropped off on election day, so there

 23  is not much time left to get them back in.

 24        Q.   How do you know how many of these early ballots

 25  you have?
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 01        A.   Well, as -- we document them as we verify the

 02  signatures going through them.  We batch them in batches

 03  of 200, and then we transfer them over to the elections

 04  department.  We are currently averaging about 2,000 a day

 05  that goes over.  It tends to be a good process to go

 06  through, but when you have a lot of phone calls and that

 07  kind of thing, it tends to get slower.

 08        Q.   Okay.  So just roughly, could you run the

 09  numbers for us that makes you think you can get through

 10  these 35 -- first of all, I should ask, how much time do

 11  you have to do this?

 12        A.   This has to -- it starts the day after the

 13  election and the board was concerned that it needs to be

 14  done by the date of canvas.  So that is my end date.

 15             Statute says it's 10 business days, so that is

 16  the 22nd of November.  So there is plenty of time to do

 17  this.

 18             To give you an example, this is a large one I

 19  had before.  Say you have 60 tables and each table gets

 20  four batches of 25, so they have to count 100 ballots in

 21  an hour.  So if they do that, every hour you do 6,000

 22  ballots.  So in four hours you have done 24,000 ballots.

 23  So it seems very doable to do it.  If it is not done in a

 24  day, come back and do the second day and it should be

 25  done.
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 01        Q.   So where are you going to get the tables and

 02  chairs?

 03        A.   Volunteers.  I am contacting the -- like the

 04  Knights of Columbus, the church I go to, we are grabbing

 05  tables and chairs from them.  Maybe contact the Rotary,

 06  Kiwanis, see what they have got.  I think I can get them

 07  all from the churches.

 08        Q.   So how would you characterize your personal

 09  level of confidence as county recorder charged with the

 10  duty to do this correctly, what is your level of

 11  confidence that you can do this hand-count within the time

 12  allotted?

 13        A.   I have a high level of confidence.  It's a --

 14  at the basic level, it is a very simple process.  And then

 15  you just have to scale up the process.

 16             I have got a lot of people that want to work

 17  with me.  I have got a lot of volunteers that want to

 18  volunteer to do this job.  I have got locations that we

 19  can do this in now.  And I have got plenty of time to

 20  complete this task.  So I have a very high level of

 21  confidence we can get it done within the time frame and be

 22  very accurate with it.

 23        Q.   Now, how are you going to manage this whole

 24  process?  Is that in the procedure manual too or do you

 25  make that up as you go?
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 01        A.   Well, there is some things in the procedure

 02  manual, but what I decided to do is a couple levels of

 03  management.  I am going to have a group of tables, we will

 04  say six, and then I will have a supervisor over those six

 05  tables.  And I have got 60 tables working, I will have 10

 06  supervisors.  Those people work directly with me and the

 07  chairs and they will be the conduit between us and the

 08  actual workers.  Because you don't want 60 groups of

 09  people getting up and moving around and trying to get

 10  things done.

 11             They will be transporting ballots

 12  back and forth, letting me know if there is an issue.  It

 13  will be very difficult for 180 people to be texting me

 14  that my foot hurts or the light went out or whatever.

 15             So they multi-level management process, which

 16  was well taught in the military, seems to work out very

 17  well.  It should work out in this case for me.

 18        Q.   Let me direct your attention to another matter.

 19  I see it in your eyes.  Training.  These are just

 20  volunteers.  They are not going to know nothing about the

 21  stuff.  It is going to be a total mess because none of

 22  them are going to be trained; true?

 23        A.   They will be trained before they start working.

 24        Q.   Tell us about the training you anticipate.  Who

 25  is going to do it?  Who is going to do it?
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 01        A.   Who is going to actually do the training?  The

 02  goal is from Wednesday to Saturday, I will get that second

 03  level of management trained up and then we will move out

 04  and train the workers themselves.  So now one person

 05  doesn't have to train 300, they only have to train 25

 06  people at a time.

 07             It is not incredibly difficult because you are

 08  counting to 25 and you are marking it off.  So I don't --

 09  I don't expect a lot of issue with it.

 10        Q.   So the training, is it all going to be oral or

 11  will there be written handouts or copies of the rules or

 12  something else?

 13        A.   It will be written.  I have got everybody's

 14  e-mail addresses, I will be sending it to them.

 15             If I have time, I will do a YouTube video.  I

 16  am an IT guy, so that kind of thing works well for me.

 17  But they will have written instructions that they can

 18  bring in with them, and hopefully they will have with them

 19  and we will have extra copies.  But, again, it's not a

 20  difficult process.

 21        Q.   Now, let me ask you this.  It is kind of the

 22  heart of the matter you have been in the courtroom for the

 23  testimony of Ms. Stephenson?

 24        A.   No relation but, yes.

 25        Q.   Stephenson?
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 01        A.   [Indiscernible.]

 02        Q.   And you have been here for the video testimony

 03  of Ms. Vasquez; right?

 04        A.   Correct.

 05        Q.   Did it seem to you that the basis for their

 06  concerns was that they believe there is some important

 07  difference between how you're going to do this proposed

 08  recount, and how recounts have been done in the past, and

 09  will be done for the November general election.  Do you

 10  agree with that?

 11        A.   I would tell you that I will follow the

 12  procedures in the procedure manual and the statute to the

 13  letter.

 14        Q.   I am asking you a different question.  It is

 15  about the difference.

 16             Do you see that there is going to be a

 17  difference, an important difference between how recounts

 18  have been done previously under the EPM that Secretary

 19  Hobbs wrote and you reviewed, and how you're going to do

 20  this proposed recounts?

 21        A.   I see no difference.

 22        Q.   Now, what provision, if any, are you going to

 23  make to give access to the county's director of elections?

 24  Will she be excluded?  Will she be allowed?  What were

 25  what will her role be?
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 01        A.   No.  I don't want to exclude anybody,

 02  especially her because she has some experience in doing

 03  this also.

 04             But there still has to be order in the room.

 05  And there is something in the procedure manual that, say,

 06  workers gets disorderly, I will have the authority to

 07  remove them.  But I don't foresee that being an issue, not

 08  at all.  Totally welcome her support and her help.

 09        Q.   Thank you, sir.

 10             Now, let me ask you, are you familiar with

 11  Title 16, Section 602(B)?

 12        A.   I am.

 13        Q.   And how did you get familiarity with that

 14  specific statutory provision?

 15        A.   Reading it.  And going through it.  It is very

 16  easy to follow.

 17        Q.   Okay.  And this -- also we have been talking

 18  about a provision in the EPM of 2019 that says about the

 19  discretion to increase the count size.  Are you familiar

 20  with that?

 21        A.   I am.

 22        Q.   And how did you get familiar with that

 23  provision?

 24        A.   Reading it also.

 25        Q.   All right.  And as a public official charged
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 01  with the duty of complying with the EPM and the statute,

 02  can you tell us, does it --

 03             THE COURT:  Two beeps means nothing else.

 04  BY MR. STRASSBURG:

 05        Q.   Does it seem to you that there is any conflict

 06  between those two provisions?

 07        A.   None whatsoever.

 08             MR. STRASSBURG:  Judge, may I have a moment

 09  to --

 10             THE COURT:  Okay.  Of course.  Absolutely.

 11             [Pause in the proceedings.]

 12             MR. STRASSBURG:  You know, that's a great

 13  question.  He is the brains of the operation.  I am just

 14  the eye candy.

 15             Thanks for laughing, Judge.  You could have

 16  fought me on that.

 17             THE COURT:  You know we have a record of this;

 18  right?

 19             MR. STRASSBURG:  Yeah.  But it doesn't have to

 20  be boring; right?

 21             THE COURT:  That's true.

 22  BY MR. STRASSBURG:

 23        Q.   The volunteers, is it unusual to utilize

 24  volunteers for this purpose or do you do it all of the

 25  time?
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 01        A.   No.  Volunteers are used all of the time in

 02  election cycles.

 03             MR. STRASSBURG:  I think that is it.  Thank

 04  you, Judge.

 05             Wait a while.  There might be questions for

 06  you.

 07             [Pause in the proceedings.]

 08             MR. BLEHM:  May I just ask a clarifying

 09  question?

 10             THE COURT:  Yes, Mr. Blehm?

 11             MR. BLEHM:  Does she go next and then do I go

 12  next or --

 13             THE COURT:  I am going in the same circle.

 14             MR. BLEHM:  Okay.  So I will go after

 15  plaintiff.

 16             THE COURT:  The way I am -- you are

 17  representing specific defendants, they are representing

 18  specific defendants.  The way I am going is in the same

 19  circle.

 20             MR. BLEHM:  Okay.

 21             THE COURT:  So it is the same order of

 22  questioning for every witness.

 23             MR. BLEHM:  Thank you, Your Honor.

 24             THE COURT:  You bet.

 25  
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 01                       CROSS-EXAMINATION

 02  BY MS. ESTES-WERTHER:

 03        Q.   Mr. Stevens, Christina Estes-Werther for Lisa

 04  Marra.  Have you conducted a hand count before in the past

 05  six years?

 06        A.   For a county election, no.

 07        Q.   Are you aware that Lisa Marra is the statutory

 08  officer in charge of the hand-count process?

 09        A.   Yes.  And I argue that she should have been

 10  doing this.

 11        Q.   So you have proposed -- the board has proposed

 12  a plan of which you are going to proceed with a hand

 13  count.  How are you going to retrieve those ballots from

 14  Ms. Marra?

 15        A.   Through the chain of custody process.

 16        Q.   And when you say the chain of custody

 17  process --

 18        A.   It is going to be the same as we give her the

 19  ballots from the early voting.

 20        Q.   And where are you getting that authority?

 21        A.   From the chain of -- through the board by

 22  putting me in charge of this process.

 23        Q.   So is there a statute or the procedure that

 24  specifies that this particular procedure of retrieving

 25  ballots for a full hand count, is that in the statute?
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 01        A.   I would have to look.

 02        Q.   And did you consult with Ms. Marra at all about

 03  any of these plans?

 04        A.   No.

 05             MS. ESTES-WERTHER:  That is all the questions

 06  that I have, Your Honor.

 07             THE COURT:  Thank you.

 08             Ms. Andrews?

 09             Oh, I'm sorry.  Ms. Madduri; right?

 10             MS. MADDURI:  That's right.  Thank you.

 11             MR. BLEHM:  It's three together.

 12             MS. MADDURI:  I will introduce myself so you

 13  know who you are talking to.  My name is Lalitha Madduri,

 14  and I represent the plaintiffs in the case.

 15             THE WITNESS:  Okay.

 16  

 17                       CROSS-EXAMINATION

 18  BY MS. MADDURI:

 19        Q.   Good morning, Recorder Stevens.  Thank you for

 20  being here.  I know it is an election.

 21        A.   Nowhere else to go.

 22        Q.   I know how busy you all are.  I also want to

 23  thank you for your service.

 24        A.   Thank you.

 25        Q.   How -- you have been the Cochise County
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 01  recorder since 2017; is that correct?

 02        A.   January of, yes.

 03        Q.   And how many election-related ballot audits

 04  have you performed in your capacity since then?

 05        A.   0.

 06        Q.   Have you overseen any hand-count audits of

 07  ballots in the time that you have been in office?

 08        A.   For official county elections?

 09        Q.   That's right?

 10        A.   No.

 11        Q.   What about for any other election?

 12        A.   Yes.

 13        Q.   What is that?

 14        A.   County elections for like the Cochise County

 15  Republican committee election -- election of the officers.

 16  I have been part of the statewide election.

 17        Q.   I see.  Okay.  But nothing -- nothing in

 18  Cochise County, no statewide elections that are voted in

 19  by the general public of the county?

 20        A.   Yes.

 21        Q.   Have you trained volunteers to conduct

 22  hand-count audits of ballots for countywide or statewide

 23  election that all voters participate in?

 24        A.   Not yet.

 25        Q.   Who has conducted those audits in Cochise
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 01  County since you have been in office?

 02        A.   The election director.

 03        Q.   And currently that would be Director Marra?

 04        A.   Correct.

 05        Q.   So in 2020, Director Marra conducted these

 06  hand-count audits?

 07        A.   To the best of my knowledge, yes.

 08        Q.   Okay.  You -- I think you explained this

 09  extensively on your direct.  But you were previously a

 10  state legislator; is that right?

 11        A.   Correct.

 12        Q.   Okay.  So you have read and drafted and passed

 13  your fair share of statutes, whether related to elections

 14  or otherwise; is that fair?

 15        A.   Only the best law available.  Yes.

 16        Q.   And I assume in drafting those, you have been

 17  become familiar with some of the statutory text and sort

 18  of how to these things are drafted, a general -- I assume

 19  you have developed a general knowledge of all of that in

 20  that capacity?

 21        A.   You'd be correct, yes.

 22        Q.   Okay.  Have you -- is it your general

 23  understanding that when the word "shall" is used, that is

 24  a mandatory provision?

 25        A.   Yes.
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 01        Q.   And that that does not allow for any discretion

 02  beyond what the statute says?

 03        A.   That's correct.

 04        Q.   And I think you testified about this, but are

 05  you familiar with the statutory requirements that are laid

 06  out in 16â€“602 for hand-count audits?

 07        A.   There is two of them.  Yes.

 08        Q.   There is 16â€“602, and what is the other statute

 09  you referring to?

 10        A.   No.  You have two paragraphs, there is B and F.

 11        Q.   Right.  Certainly.

 12        A.   Yes.

 13        Q.   And there are other sections as well of that

 14  statute.  But 16â€“602, it is your understanding that that

 15  is the provision of Arizona law that governs these

 16  hand-count audits that way are discussing today?

 17        A.   Correct.

 18        Q.   And I think you are alluding to this, but

 19  Section F is the one that specifically relates to the

 20  audits of early ballots; correct?

 21        A.   Correct.

 22        Q.   It sounds like you have studied this provision.

 23  You are very familiar with it?

 24        A.   I am getting better.

 25        Q.   So you -- at least it is familiar to you or you
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 01  do recall that Section 16-602(F) provides for a random

 02  sampling and hand audit of early ballots at, quote, a

 03  number equal to one percent of the total number of early

 04  ballots cast or 5,000 early ballots, whichever is less;

 05  correct?

 06        A.   Correct.

 07        Q.   But you don't intend to follow that part of the

 08  provision; correct?

 09             MR. KOLODIN:  Objection.

 10             THE COURT:  What is the basis of the objection?

 11             MR. KOLODIN:  I would say calls for a legal

 12  conclusion, but argumentative; right?  She is actually

 13  trying to make an argument with respect to her meaning of

 14  the statute that he doesn't intend to follow it.  I guess

 15  vagueness would be the proper objection.

 16             THE COURT:  The way the Court understood the

 17  question, and I apologize for interrupting at the end, is

 18  that she is asking this witness in his proposed role

 19  overseeing the audit hand-count, whether his audit

 20  hand-count follows the statute requirement of a random

 21  sample.  He is in perfect position to be able to answer

 22  that.

 23             That objection is overruled.

 24             MR. KOLODIN:  Thank you.

 25             THE COURT:  Thank you.
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 01              If you need to have her --

 02             THE WITNESS:  No.  I am good.

 03             THE COURT:  Okay.  Go ahead, sir.

 04             THE WITNESS:  In conjunction with the EPM, yes.

 05  I will follow the law.

 06  BY MS. MADDURI:

 07        Q.   Is it not your intention to hand-count all of

 08  the early ballots?

 09        A.   Rephrase?

 10        Q.   Is it -- when you are conducting the audit --

 11        A.   I intend to count every ballot.

 12        Q.   Okay.  So that means that you do not intend to

 13  use a random sample for the hand audit of early ballots at

 14  a number equal to the percent of the total number of early

 15  ballots cast or 5,000 early ballots, whichever is less;

 16  correct?

 17        A.   I would follow that if that is what the board

 18  wanted.  The board voted to up it to 100 percent.  And

 19  there is one line in the EPM it states that at their

 20  discretion, they can increase that value.

 21        Q.   I understand.

 22        A.   And the board did.

 23        Q.   I am asking you about the statute and what it

 24  says and whether you intend to follow what the statute

 25  says?
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 01        A.   I am required by law to follow the statute and

 02  the Elections Procedures Manual.

 03        Q.   But it is not your intention to conduct -- to

 04  use a random sample; is that fair?

 05        A.   The random sample would be 100 percent.

 06        Q.   Okay.  So the random sample will not be one

 07  percent of early ballots cast or 5,000 ballots, whichever

 08  is less; correct?

 09        A.   Right.

 10        Q.   Are you aware also that 16â€“602(F) only provides

 11  for increasing that number beyond the 5,000 maximum, if

 12  any race is, quote, equal to -- if any race is, quote,

 13  equal to or greater than the designated margin when

 14  compared to electronically tabulated results.

 15             Are you familiar with that?

 16        A.   That statute is correct.  But the procedure

 17  manual has extended that to the counties to evaluate that

 18  count to as high as they want.

 19        Q.   Okay.  So it sounds like you understand what

 20  the statute says?

 21        A.   Which has happened in the past.  Correct.

 22        Q.   Okay.  I am just asking about the statute.  I

 23  understand that there is an EPM.

 24        A.   Okay.

 25        Q.   And that is how the procedure is, but right
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 01  now, I'm just going to ask you about the statute.

 02        A.   I am just confused because you are asking me

 03  about part of the question, not the entire thing.  I have

 04  to follow statute and the procedure manual.  So you can't

 05  take one from the other and ask me to do one thing or the

 06  other.  They both work in conjunction with each other.

 07        Q.   Okay.  Are you familiar with the part of

 08  16-602(F) that states:  "If at any point in the manual

 09  audit of early ballots the difference between the manual

 10  count of early ballots is less than the designated margin

 11  when compared to the electronic tabulation of those

 12  ballots, the electronic tabulation shall be included in

 13  the canvas and no further manual audit of the early

 14  ballots shall be conducted."

 15        A.   I don't have it in front of me, but I agree

 16  with what you just read.

 17        Q.   Okay.  And you would agree that you won't be

 18  following that provision as you have planned for this

 19  early -- for the audit of early ballots; right?

 20        A.   Again, you are asking me to separate the two

 21  parts.

 22        Q.   I am.  I am.

 23        A.   I can't do that.  Because I have to follow the

 24  procedure manual by law also.  The board voted to go to

 25  100 percent.  They voted for me to do it, so to maintain

�0129

 01  within the bounds of law, that's what I have got to do.

 02        Q.   Okay.  So your authorization or sort of why you

 03  are doing the hand-count audit the way you plan to do it

 04  is because you believe that the board has authorized to do

 05  that; is that right?

 06        A.   No.  The board did authorize me to do it.  The

 07  Court will decide if it is legal or not, but they did

 08  vote.  It was a two-to-one vote.  They voted for me to do

 09  this and 100 percent count.

 10        Q.   Okay.  So that -- that's where you derive your

 11  understanding that you have the authority to do this is

 12  because the board voted on it; is that correct?

 13        A.   That and the procedure manual allows them to

 14  vote on it.

 15        Q.   Can you point me to where in the Elections

 16  Procedures Manual that the board?

 17        A.   It is yellow.

 18             THE COURT:  That's okay.

 19             THE WITNESS:  That line right there.

 20  BY MS. MADDURI:

 21        Q.   Okay.  I understand.

 22             THE COURT:  Could you state the line for me so

 23  I know which one you are referring to.

 24             THE WITNESS:  It states:  "Counties may elect

 25  to audit a higher number of ballots at their discretion."
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 01             THE COURT:  Thank you, sir.

 02  BY MS. MADDURI:

 03        Q.   Okay.  I would like to talk to a little bit

 04  about the plan that you were discussing with your counsel

 05  for how the audit is going to proceed.  How did you

 06  develop the plan?

 07        A.   Which part?  The whole plan?

 08        Q.   The whole thing.  How did you go about

 09  developing this plan?

 10        A.   I went through the procedure manual to

 11  determine what they required.  And when they were vague or

 12  holes in the plan, I used my experience to put into play

 13  the rest of the plan, i.e., the multiple levels of

 14  management.

 15        Q.   Okay.  So it is it fair to say you didn't

 16  consult anybody who has previously conducted a hand-count

 17  audit of ballots in developing your plan?

 18        A.   That is not fair to say.

 19        Q.   Okay.  Who did you consult?

 20        A.   A couple of people in Phoenix.

 21        Q.   Who was that?

 22        A.   Gina Zavota (phonetic), former elections

 23  director, Secretary of State.  And former recorder officer

 24  staff, I don't know if she wants her name read out loud.

 25        Q.   When did you start developing this plan?
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 01        A.   Shortly after the first vote.  Like I said, it

 02  was two Mondays ago.  So what, 14, 12 days ago.

 03        Q.   To the best of your knowledge, has a full

 04  hand-count audit of the early ballots ever been conducted

 05  in Cochise County?

 06        A.   To the best of my knowledge, I don't know.  I

 07  am only 61.

 08        Q.   Certainly not in the time that you have been

 09  County recorder; is that fair to say?

 10        A.   Correct.  Fair to say.

 11        Q.   Is your plan written down somewhere or

 12  published or available to the public?

 13        A.   It is in draft form, yes.

 14        Q.   Where is that accessible?

 15        A.   I can get you a copy.

 16        Q.   Okay.  That would be great.

 17        A.   Give me your e-mail address.

 18        Q.   I will get it.  I think for counsel, later.

 19             MR. KOLODIN:  We as counsel, we would also like

 20  a copy.

 21             THE WITNESS:  Sure.  I will give it to

 22  everybody.

 23             MR. BLEHM:  Agreed, Your Honor.

 24             THE WITNESS:  Transparency is key.

 25             THE COURT:  Over the lunch break, e-mail it to
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 01  your counsel, and your counsel will e-mail it to everyone

 02  else.

 03             THE WITNESS:  If they give me an e-mail, I

 04  will.

 05             THE COURT:  Thank you.

 06  BY MS. MADDURI:

 07        Q.   Okay.  I think for the counting you mentioned a

 08  three-person method for the account; is that right?

 09        A.   Yes.

 10        Q.   Okay.  And is that the three-person call-out

 11  method that is described in the EPM?

 12        A.   It is.

 13        Q.   So am I correct in understanding that it would

 14  be a three-person team that would count each ballot?

 15        A.   Yes.

 16        Q.   Okay.  And they would do that for each race

 17  that you are auditing on the ballot; is that right?

 18        A.   Correct.  Four races, yes.

 19        Q.   So that means that three people would count

 20  each ballot four times; is that right?

 21        A.   No.  You would go down the list.  If you look

 22  at procedure manual in the back, they have got several

 23  forms.  Any form will have all four races already on it.

 24  So they will go through the ballot one time for all four

 25  races, and then the next ballot for all four.
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 01             It wouldn't be 24 ballots for the federal race

 02  and then you start over again for the state race.  You

 03  would do all four races, so you do the ballot one time.

 04        Q.   Okay.  And what is your plan to verify that

 05  that count was accurate?

 06        A.   When their totals match up.

 07        Q.   Whose totals?

 08        A.   The two people that are writing down who got

 09  the votes.

 10        Q.   Okay.  So you plan to do that?

 11        A.   One calls, two write.  Those to match up, it's

 12  deemed valid.

 13        Q.   Okay.  So once you have done that, will you do

 14  any further verification that the count was correct?

 15        A.   I am not planning on it.  No.

 16        Q.   Okay.  And how will you tally?

 17        A.   Using a sample form in the procedure manual,

 18  the tally sheet.

 19        Q.   I think you also mentioned that there would be

 20  six individuals, a select group of six individuals who

 21  would be with the ballots at all times.  Can you tell me

 22  more about that?

 23        A.   Yeah.  I am going to find six that I have the

 24  most confidence in and have them do that job.  I don't

 25  even know who they are right now.
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 01        Q.   So those six people are the only six people who

 02  are going to count the ballots?

 03        A.   No.  No.  No.  They are going to maintain the

 04  security of the ballots off to the side.  The volunteers

 05  are going to count them.

 06        Q.   What does it mean that they will maintain the

 07  security of the ballots?

 08        A.   They will sequester the ballots in one area and

 09  nobody but those six will have access to it.  It could be

 10  four people also, I just use six.

 11        Q.   Do you mean when the ballots are not being

 12  counted?

 13        A.   That is called ballots at rest.

 14        Q.   So while the ballots are out on the 60 tables,

 15  they wouldn't be subject to that sort of security?

 16        A.   Well, no.  Because they have to be counting

 17  them.

 18        Q.   Okay.  You mentioned that you have received

 19  names for 300 volunteers; is that right?

 20        A.   I have.

 21        Q.   But I think you wrote in your brief that the

 22  maximum number of volunteers is 220; is that right?

 23        A.   That's the minimum and the statute, four per

 24  precinct.  We have 55 precincts, it's actually 54.  We

 25  have one with nobody that lives in it.
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 01        Q.   Okay.  And I think you went over this, I just

 02  want to get the numbers right.  Did you say there were

 03  about 55 Democrats that --

 04        A.   Yes.

 05        Q.    -- that had been provided to you as potential

 06  volunteers for this?

 07        A.   Correct.

 08        Q.   And then I think you said there were another 45

 09  or 50 libertarians?

 10        A.   Correct.

 11        Q.   Does that mean that the remaining 200 people

 12  who would be involved in the count identify as

 13  Republicans?

 14        A.   No.

 15        Q.   So what is the breakdown for the remaining 200?

 16        A.   We have P and D, party non designated, other,

 17  and Independents.  I haven't had time to collate the list.

 18  The chairs all e-mail them to me, so I am still working

 19  through that.

 20        Q.   Okay.  So you don't know what the composition

 21  for the other 200 individuals are?

 22        A.   No.  I can tell you the other three parties

 23  were under 10 each before the last e-mail I got last

 24  night.

 25        Q.   Okay.  So it is fair to say that the majority
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 01  are Republican?

 02        A.   Yes.

 03        Q.   Have you verified that each of these

 04  individuals is a registered voter in Arizona?

 05        A.   I have not yet.  No.

 06        Q.   And how many of these volunteers have prior

 07  ballot audit hand-counting experience?

 08        A.   I do not know.

 09        Q.   So it could be the case that none of them have

 10  experience in this?

 11        A.   Some do because the party chairs have been

 12  involved with this.

 13        Q.   Okay.  So the six party chairs, I assume?

 14        A.   No.  Three party chairs.

 15        Q.   Three parties.  Okay.  So you know that three

 16  of these individuals --

 17        A.   Well, I know at least two of them.

 18        Q.   I'm sorry.  I am no I am talking quickly, but

 19  we should make sure that we don't speak over each other,

 20  so the record is clear.  So I will also slow down.  I

 21  apologize.

 22        A.   Okay.

 23        Q.   It can get very conversational.

 24        A.   I don't think the Libertarians participated

 25  previously.  They are this time.  But I know the
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 01  Republicans and Democrats did.  I don't know who the 6 or

 02  12 that have done it in the past are, but I am pretty sure

 03  they are probably on this list, but I can't guarantee

 04  that.

 05        Q.   Okay.  I understand.  So it's fair to say that

 06  you are confident only in that about 12 of these

 07  individuals have previously done a hand-count audit of

 08  ballots; is that right?

 09        A.   That is probably fair to say.  Yes.

 10        Q.   Okay.  So hundreds of these people have never

 11  done this?

 12        A.   I would say correct.  Yes.

 13        Q.   Okay.  Have you conducted any training with

 14  these volunteers so far?

 15        A.   Not yet.  No.

 16        Q.   Okay.  What is -- you started to touch on this

 17  but I want to get a little more details on your plan for

 18  training them.  What sessions have been scheduled for

 19  training?

 20        A.   None of them have.

 21        Q.   Okay.  And when do you plan to start the

 22  training?

 23        A.   It will be between Wednesday and Saturday of

 24  next week.

 25        Q.   So Wednesday after the election; is that
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 01  correct?

 02        A.   Correct.  That's when this process has to

 03  start.

 04        Q.   That's when the training will start though; is

 05  that right?

 06        A.   Potentially yes.

 07        Q.   Okay.  So between Wednesday and Saturday, you

 08  plan to conduct training, and I think you said this to

 09  your counsel, but I would just like to clarify.  Those are

 10  the people -- that's sort of a smaller, select group of

 11  individuals who will then go out and train more

 12  volunteers?

 13        A.   No.

 14             Are you done?

 15             Two types managerial type will have different

 16  training.  The workers will have their own type of

 17  training.  So the second level of management I am looking

 18  at will be trained first.  And then the workers will be

 19  trained next.

 20        Q.   Okay.  And do you anticipate that both of those

 21  trainings are going to be taking place between Wednesday

 22  and Saturday of next week?

 23        A.   That is the goal.  Yes.

 24        Q.   Are you developing the materials for these

 25  trainings?
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 01        A.   I will.  Yes.

 02        Q.   Okay.  Have you begun that process?

 03        A.   I have not.

 04        Q.   Okay.  Have you previously prepared any

 05  training materials to train individuals on how to conduct

 06  hand-count ballot audits?

 07        A.   I have extensive training in training people

 08  how to do a job.  In hand-count auditing, no.

 09             Does that make sense.

 10             THE COURT:  I understood what you meant.

 11             THE WITNESS:  Okay.

 12  BY MS. MADDURI:

 13        Q.   I think I did as well.

 14        A.   That's okay.

 15        Q.   Sorry.  I am looking at my phone because I am

 16  getting confused about the dates here.  Okay.

 17             So the training, you believe, will conclude

 18  around November 12th; is that correct?

 19        A.   That's the goal, but I have until the 22nd to

 20  finish.  So it may slip into the next week.

 21        Q.   So the training might slip into the next week?

 22        A.   That's highly possible, yes.

 23        Q.   Okay.  And I assume that no one will count

 24  these ballots until after they are trained; correct?

 25        A.   For the audit?
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 01        Q.   Yes.

 02        A.   No.

 03        Q.   Okay.  So at the earliest then, you anticipate

 04  that the audit of the ballots, the hand-count of the early

 05  ballots will start on Sunday the 13th; is that right?

 06        A.   We don't work on Sunday.

 07        Q.   Okay.  So it will start at the earliest on

 08  Monday the 14th?

 09        A.   It could be the 12th.

 10        Q.   It could be Saturday if you finish.  Okay.

 11             It is fair to say about Saturday is the

 12  earliest you anticipate starting?

 13        A.   Yes.

 14        Q.   Is it also fair to say then that you don't

 15  anticipate any counting on weekends or is it just Sundays?

 16        A.   Just Sundays.

 17        Q.   Okay.  So the 13th won't be one of the days

 18  that you count.  Okay.  So is it right then that you have

 19  six days, the 12th, and then the 14th to the 18th to

 20  finish the audit?

 21        A.   No.  The 22nd.

 22        Q.   The 22nd.  Okay.  So you have the 12th, the

 23  14th through the 18th, the 21st, and the 22nd.  Let me

 24  start that over.  So you have -- okay.  So you have

 25  between the 12th and the 22nd, and there are two
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 01  Saturdays -- sorry, to Sundays in there.  Which I think

 02  leaves eight days; is that right?

 03        A.   I would go with eight days because the board

 04  has to canvas on the 22nd.  It should be done before the.

 05        Q.   Have you confirmed that all of the 300

 06  volunteers that have been identified are available for

 07  every one of those eight days?

 08        A.   No.

 09        Q.   Have you confirmed that they are available for

 10  every one of the training days?

 11        A.   No.

 12        Q.   Okay.  So it is possible that they are not

 13  actually available for all of the days that you anticipate

 14  doing the hand-count --

 15        A.   I don't anticipate needing all of them for all

 16  eight days either.

 17        Q.   So is that -- no, you don't know if they are

 18  available for all of the days?

 19        A.   No, I do not know.

 20        Q.   Okay.  You would agree that the audit that you

 21  are planning for early ballots cannot take place if

 22  75 percent of the volunteers are from one political party;

 23  correct?

 24        A.   Correct.

 25        Q.   Are you familiar with the fact that in the past
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 01  when Cochise County has conducted its audits, it has taken

 02  between about one and two days to do the hand-count audit

 03  of these ballots?

 04        A.   I think that sounds about right.  Yes.

 05        Q.   Okay.  And you are also familiar that those

 06  audits were conducted on much, much smaller sample of

 07  ballots than what you are proposing to do here?

 08        A.   Yes.

 09        Q.   Okay.  Is it your understanding that

 10  individuals from the Democratic Party who have been

 11  identified, if they don't show up for the audit, is it

 12  your understanding that the audit can't move forward?

 13        A.   No, it can.  It requires two recognized

 14  parties.

 15        Q.   Okay.  I would like to talk about the secure

 16  facility that you were describing.  Have any of those

 17  facilities previously been used to conduct a hand-count

 18  ballot audit?

 19        A.   No.  Not to my knowledge?

 20        Q.   Are they all privately-owned facilities?

 21        A.   No.  One is Cochise College.

 22        Q.   The two -- you mentioned that you had sort of

 23  talk to or secured two of them so far; is that right?

 24        A.   As possible locations.  Yes.  They were all

 25  vacant and they have the ability to be used.
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 01        Q.   Okay.  Have you engaged in any sort of contract

 02  or other official --

 03        A.   No.

 04        Q.   -- agreement to use the facilities?

 05        A.   No.

 06        Q.   Okay.  So that doesn't exist at this time?

 07        A.   Correct.

 08        Q.   Where did the audit take place in 2020?

 09        A.   Where did it take place?

 10        Q.   Yes.

 11        A.   The elections department.

 12        Q.   Would you agree that if you are not able to

 13  secure a secure facility, that this audit can't continue

 14  or take place rather?

 15        A.   No.  I won't contend to that.

 16        Q.   So it would be your position that you may

 17  conduct this audit even if you are unable to secure a

 18  secure facility?

 19        A.   No.  I could probably find another secure

 20  facility.

 21        Q.   Okay.  So you would agree that if you cannot

 22  find a secure facility, the audit can't move forward?

 23        A.   Technically.  Probably, yes.

 24        Q.   Have you signed any contracts or any formal

 25  agreements about the security that anticipate being
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 01  provided at the facility once it's secured?

 02        A.   No.

 03        Q.   Is it your intention that these facilities are

 04  guarded 24 hours a day by armed personnel?

 05        A.   No.  And they don't need to be.

 06        Q.   But either way, you haven't actually made a

 07  plan for how that would look?

 08        A.   I don't need 24/7 security.  When we are done

 09  counting the ballots, we come back to my office into my

 10  vaults, which is secure.

 11        Q.   Okay.  So your intention is that each day, the

 12  ballots will be moved from the facility to your vault; is

 13  that right?

 14        A.   They will be housed in my vault to begin with,

 15  then moved to the facility for count, and then moved back

 16  to the vault until 100 percent count is complete.

 17        Q.   Just to make sure I understand.  So is that

 18  happening on a daily basis?  You are moving the ballots

 19  from your vault to the facility and then back at the end

 20  of the day?

 21        A.   Yes.

 22        Q.   How many cars or trucks or -- what's the plan

 23  for the transportation?

 24        A.   County vehicles.

 25        Q.   Okay.  And how many vehicles do you anticipate
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 01  needing?

 02        A.   I don't know yet.  Probably two.

 03        Q.   Okay.  And you haven't secured those vehicles

 04  yet?

 05        A.   Not yet.

 06             It's a lot of questions.

 07             THE COURT:  We still have at least one more

 08  person.

 09             THE WITNESS:  I know.

 10  BY MS. MADDURI:

 11        Q.   I would like to talk to you briefly about the

 12  chain of custody of the ballots, which we sort of started

 13  talking about but I had a few more questions about that.

 14             Is it your understanding that 16â€“602(H), which

 15  is one of the provisions of the statute that you have been

 16  studying, is it your understanding that that statute

 17  requires that the county officer in charge of elections

 18  shall retain custody of the ballots for purposes of

 19  performing any required hand counts?

 20        A.   I will agree that's what the statute says.

 21  Yes.

 22        Q.   But you, of course, plan to take custody of the

 23  ballots from Director Marra; is that right?

 24        A.   Through the voting -- the legal voting of the

 25  board.  Yes.
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 01        Q.   In 2021, did you ever obtain custody of the

 02  ballots after the hand count -- for the hand count?

 03        A.   One more time?

 04        Q.   Did you ever obtain custody of the ballots for

 05  a hand count in prior elections?

 06        A.   No.

 07             THE COURT:  Ms. Madduri, I don't want to

 08  interrupt you.  But we are getting close to lunchtime.  I

 09  was hoping to allow you to finish your questions, but if

 10  you think it is going to be a bit --

 11             THE WITNESS:  I am here all day.

 12             THE COURT:  So am I.

 13             MS. MADDURI:  Me too.

 14             THE COURT:  All right.  Let's go ahead and take

 15  our lunch break at this time.

 16             We are going to come back at 1:15, everybody.

 17  I want to make sure that everybody -- all of us from out

 18  of town have plenty of time to make sure that we have the

 19  opportunity to get some lunch.  We will start back up

 20  promptly at 1:15.  We will stand at recess until that

 21  time.  Thank you all.

 22             [Recess taken.]

 23             THE COURT:  We'll go back on the record.  We

 24  are back on the record to reflect the presence of same

 25  counsel, same parties as previously.  Mr. Stevens is still
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 01  on the stand, previously sworn.  You may continue your

 02  examination.

 03             MS. MADDURI:  Thank you, Your Honor.

 04             Thank you, Your Honor.

 05  

 06                  CROSS-EXAMINATION (CONT'D)

 07  BY MS. MADDURI:

 08        Q.   Good afternoon, Recorder Stevens.

 09        A.   How are you doing?

 10        Q.   I'm doing well.  I will try not to keep you too

 11  much longer here.  One clarification.  I wanted to make

 12  sure I understood one of your answers.  So you plan to

 13  start the process that you're going to engage in on

 14  Wednesday; correct?

 15        A.   By statute, yes.

 16        Q.   Okay.  If on Wednesday 75 percent of the

 17  individuals who appear are from one party, you would agree

 18  that you cannot proceed with the planned hand-count audit;

 19  correct?

 20             MR. KOLODIN:  Objection; asked and answered.

 21             THE COURT:  Overruled.

 22             THE WITNESS:  I'm not planning on having

 23  everybody there on Wednesday.  Just the chairs to the

 24  draw.

 25  BY MS. MADDURI:
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 01        Q.   So I can clarify.  So on the first day of

 02  counting when you're actually doing the counting, would

 03  you agree with me that if 75 percent of the individuals

 04  that appeared that day are from one party, then you would

 05  agree that you cannot proceed with the planned audit; is

 06  that correct?

 07        A.   No.  I would have to take one party down to 75

 08  percent.  So if all the other parties equal 25 people, the

 09  one party could have 75 people, then I could proceed.

 10  They couldn't have 85 or 95.

 11        Q.   So in theory it's over 100 people.  They

 12  couldn't have 76 people out of the 100?

 13        A.   Correct.

 14        Q.   You mentioned that about the board meeting that

 15  took place you said I think two Mondays ago?

 16        A.   Yes.

 17        Q.   So that's I think October 24th?

 18        A.   I'll go with that.

 19        Q.   Are you familiar with the resolution that the

 20  board passed that day?

 21        A.   Yes, to the best of my knowledge, yes, they

 22  passed item number two.  Is that the one you're talking

 23  about?

 24        Q.   That is the one.  And that's the resolution

 25  that it's your understanding the board passed that
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 01  authorizes the hand-count audit that you're planning; is

 02  that right?

 03        A.   Correct.

 04        Q.   So let's take a look at that briefly.  So that

 05  measure that passed, you said it was number two, and

 06  that's right.  It says pursuant to A.R.S. 16-602(B), the

 07  county recorder or other officer in charge of elections

 08  shall take action necessary to perform a hand-count audit

 09  of all county precincts for the 2020 general election to

 10  assure agreement with the voting machine count.  Such

 11  audit shall be completed prior to the canvass of general

 12  election results by the Board of Supervisors.  Does that

 13  sound correct based on what your recollection of that

 14  measure is?

 15        A.   Yes.

 16        Q.   So that measure that was passed, it

 17  specifically cited A.R.S. 16-602(B); is that right?

 18        A.   Yes.  I don't have it in front of me, but yes,

 19  I think so.

 20        Q.   I can represent to you that it only mentions

 21  16-602(B).  So by definition it does not mention

 22  16-602(F).  Would you agree?

 23        A.   Sure.

 24        Q.   And F is the provision that governs the recount

 25  of early ballots; is that right?
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 01        A.   F is, yes.

 02        Q.   And to the best of your recollection, 16-602(B)

 03  doesn't mention early ballots; correct?

 04        A.   Correct.

 05        Q.   So is it fair to say then that the board has

 06  not authorized your recount of the early ballots?

 07        A.   That's not my interpretation.  I think that's

 08  what the Court is going to decide today.

 09        Q.   In past elections, can you describe what your

 10  role is with early ballots?

 11        A.   Sure.  How far back do you want to go?  They --

 12  we provide a list of everybody who is going to get an

 13  early ballot to our vendor, which is Runbeck out of

 14  Phoenix.  They print and fold and stuff the envelopes that

 15  get mailed out.  They all mail out of the mail house out

 16  of Phoenix.  The voters get them.  They vote them,

 17  hopefully, and they have two options of bringing them back

 18  in.  They can use it for all three [indiscernible].  Drop

 19  off at my office, use the drop box, or put them in the

 20  mail.

 21             I receive them back in one of those forms, and

 22  then we process those.  We have to remove the security

 23  envelope on the outside.  For our county it's green.  The

 24  signature affidavit envelope is yellow, exposing that.  We

 25  put them in batches of 200.  We verify the signature of
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 01  those.  When those batches are done and completed, we scan

 02  the affidavit envelopes, and then we transfer them over to

 03  elections department.

 04        Q.   So -- and you -- so you -- just to make sure I

 05  understand, so there's one outside envelope that the

 06  ballot, plus another envelope are mailed in; is that

 07  right?

 08        A.   Yeah.  One is provided to protect the

 09  signature.

 10        Q.   And so you open that outer envelope?

 11        A.   Yes.

 12        Q.   And then you examine the envelope that contains

 13  the ballot?

 14        A.   Correct.

 15        Q.   So at no point do you open that envelope or

 16  examine the ballot itself; is that right?

 17        A.   Out of those, yes.  The process is a little

 18  different for UOCAVAs.

 19        Q.   So these are for regular early ballots that are

 20  voted?

 21        A.   Yes.

 22        Q.   How does the process differ for UOCAVA ballots?

 23        A.   There's emailing that goes on.  We have issues

 24  with maybe the federal write-in ballot.  So it's minimal

 25  for us.  A couple hundred.  It's not a lot.
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 01        Q.   So for the vast majority of the ballots --

 02        A.   Yeah.

 03        Q.   -- the early ballots, you -- once you have

 04  looked at that the interior envelope that contains the

 05  witness's signature, you pass on that ballot to the other

 06  county election administrators who are going to open it

 07  and count it?

 08        A.   Once we have accepted it, yes.

 09        Q.   Once you've verified the signature.  Okay.  So

 10  in past elections, you've never handled an early voted

 11  ballot itself then that is out of that envelope; is that

 12  right?

 13        A.   That's not totally true.  Sometimes people

 14  don't put them in the envelope.

 15        Q.   But assuming --

 16        A.   It's a rare case.

 17        Q.   Sorry.  I didn't mean to interrupt.  Assuming

 18  that the voter sort of did it in the proper way and it's

 19  in the correct envelope --

 20        A.   We never see the ballot; correct.

 21        Q.   So you don't have any experience then making

 22  sure that that ballot doesn't get damaged in your care; is

 23  that right?

 24        A.   Again, sometimes they get to us damaged.

 25  But --
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 01        Q.   Sure, but assuming it came in sort of the

 02  proper form and the proper envelope, you don't have any

 03  responsibility to make sure that that ballot itself

 04  doesn't otherwise deteriorate in some way?

 05        A.   Not at all.

 06        Q.   Or that it isn't altered in some way?

 07        A.   No.

 08        Q.   So you don't have any experience doing that?

 09        A.   No.  It's not my authority, no.

 10        Q.   I promise I'm getting to the end here.  And I

 11  just want to revisit the statute to understand a couple of

 12  things.  And again, you've already testified that you've

 13  studied the statute, so I'm going to talk to you

 14  specifically about 16-602(F) which I think we have agreed

 15  governs the recount of the early ballots.  I shouldn't say

 16  recount, but a hand audit of the early ballots?

 17        A.   Yes.

 18        Q.   And I'll just preface, I understand that

 19  there's also the Elections Procedures Manual, but I'm just

 20  going to ask you about the statute for now.

 21        A.   I will try to answer your question, but I have

 22  to utilize both.

 23        Q.   I understand, but I'm just going to ask about

 24  the statute.  Okay.  So the statute, I think we have

 25  already decided, it says that for the selection of the
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 01  early ballots that are going to be audited, the elections

 02  officials, quote, shall randomly select one or more

 03  batches of early ballots that have been tabulated to

 04  include at least one batch from each machine.  Does that

 05  sound right to you?

 06        A.   Uh-huh.

 07        Q.   And to clarify, during your audit, there won't

 08  be any such random selection; correct?

 09        A.   Correct.

 10        Q.   And then it also says that the election

 11  workers, quote, shall randomly select from those

 12  sequestered early ballots a number equal to 1 percent of

 13  the total number of early ballots cast or 5,000 early

 14  ballots, whichever is less.  Does that sound right?

 15        A.   Are you still reading B or are you reading F?

 16        Q.   I'm reading F.

 17        A.   That's correct.

 18        Q.   And again, your planned hand-count audit of the

 19  early ballots will not do that; correct?

 20        A.   Correct.

 21        Q.   And I think you said that you expect 35,000 or

 22  so early ballots; is that right?

 23        A.   That was my estimation a few days ago.  Now

 24  it's 30,000, early ballots, yes.

 25        Q.   So 30,000.  We can take your number.  Do you
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 01  agree with me that 1 percent of 30,000 ballots is 300

 02  ballots?

 03        A.   Okay.

 04        Q.   I can represent to you that I did that on my

 05  calculator.

 06             THE COURT:  If you want to take out your

 07  calculator.

 08        Q.   I don't trust my math.

 09             And so is it your understanding in Cochise

 10  County, has there ever been an audit of more than

 11  1 percent of the early ballots by hand?

 12        A.   In my experience, I don't know.

 13        Q.   Okay.  So you don't know.  But since you have

 14  been recorder, has there been an instance where the early

 15  ballot hand-count audit has gone past that 1 percent

 16  number?

 17        A.   Not to my recollection, no.

 18        Q.   So it's fair to say that typically in Cochise

 19  County that hand-count audit of early ballots is roughly

 20  anywhere from 300 to say 600 ballots if there were a very

 21  large number of early ballots in a particular election?

 22        A.   I would say yes.

 23        Q.   And in this audit, you expect to count

 24  approximately 30,000 early ballots; right?

 25        A.   Correct.
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 01        Q.   And then one more part of the statute I'd like

 02  to speak with you about, which is again at 16-602, and

 03  this is going to be Section I.  And it says the hand

 04  counts prescribed by this section shall begin within 24

 05  hours after the closing of the polls and shall be

 06  completed before the canvassing of the election for that

 07  county.  Does that sound right to you?

 08        A.   Yes.

 09        Q.   And my question for you is, you plan to start

 10  training for the hand count on Wednesday after the

 11  election; correct?

 12        A.   Wednesday or Thursday, yes.

 13        Q.   So that's not actually starting to count the

 14  ballots.  It's just training; is that right?

 15        A.   Yes.

 16        Q.   So your audit isn't going to comply with

 17  Section I --

 18        A.   Yes, it is.  We will start the process within

 19  24 hours.

 20        Q.   I see.  And you're defining process as training

 21  to count the ballots; is that right?

 22        A.   Yes.  It starts with pulling the lots of which

 23  races you're going to check.

 24        Q.   So the step you are going to take on Wednesday

 25  is to pull the lots?
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 01        A.   Yes.

 02        Q.   If you just give me one second.

 03        A.   Take your time.

 04        Q.   Sorry.  I have one last thing I want to ask you

 05  about.  Are you familiar with the hand counts going on in

 06  Nye County, Nevada?

 07        A.   No.

 08        Q.   What about Esmeralda County, Nevada?

 09        A.   No.

 10        Q.   Would it surprise you to learn that in those

 11  counties these hand counts are consistently producing

 12  inconsistent results that need to be reaudited?

 13        A.   Without knowing the procedures, I can't give

 14  you an answer, no.

 15        Q.   Would it surprise you to learn that in

 16  Esmeralda County it's been taking about seven hours for

 17  every 300 ballots to be counted?

 18        A.   Again, I don't know what the procedures are.

 19             MS. MADDURI:  I don't have any more questions,

 20  Your Honor.

 21             THE COURT:  Thank you.  Mr. Blehm?

 22             MS. MADDURI:  Thank you for your time.  I know

 23  you're very busy.

 24             THE WITNESS:  I have got all day.

 25             MR. BLEHM:  All right.  Good afternoon.  I'm
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 01  sorry, Your Honor.  My brains are in my feet, so standing

 02  stimulates thought.

 03  

 04                       CROSS-EXAMINATION

 05  BY MR. BLEHM:

 06        Q.   2019 -- I'm sorry.  2020, did you play any role

 07  in the election here in 2020?

 08        A.   Yeah.  Through my part of the early ballots and

 09  early voting in my office.

 10        Q.   And what was that role?

 11        A.   Processing -- sending out, receiving,

 12  processing every early ballot, providing early voting in

 13  my office.

 14        Q.   And so you handle that process now; is that

 15  correct?

 16        A.   We do.

 17        Q.   And where are all the early ballots stored?

 18        A.   In my vault.

 19        Q.   Presently?

 20        A.   No.  As we accept them, they get transferred to

 21  elections.

 22        Q.   So as you accept them, they're transferred to

 23  the elections division, and then where are they stored?

 24        A.   In their vault.

 25        Q.   In their vault.  Okay.  How far is that?
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 01        A.   About 150 feet.

 02        Q.   150.  Is it in the same building?

 03        A.   No.

 04        Q.   Okay.  And so your participation in the

 05  election in 2020 was not to count ballots; is that

 06  correct?

 07        A.   Correct.

 08        Q.   And do you know anything about how many ballots

 09  were received in 2020?

 10        A.   Early ballots?  Roughly 48,000.

 11        Q.   48,000 early ballots.  And you I believe

 12  testified earlier that you anticipate 35,000 this time?

 13        A.   It's down to 30, but yeah.

 14        Q.   Down to 30.  How many in-person ballots were

 15  voted in 2020 in Cochise County that you are aware of?

 16        A.   Right around 33, 3400.

 17        Q.   33, 3400.  So approximately 80,000 people voted

 18  in Cochise County?

 19        A.   No, no, no.  Of the early votes, the 38,000

 20  included the in-office.  We had roughly 12,000 on election

 21  day.

 22        Q.   Okay, 12,000 on election day.

 23        A.   Total was north of 61,000.

 24        Q.   And are you familiar at all with the process

 25  they used for conducting the hand audit during that time?
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 01        A.   No, I did not participate.

 02        Q.   Are you aware of whether or not they met the

 03  deadline to certify the election?

 04        A.   Yes, they did.

 05        Q.   They did.  By how long, do you know?

 06        A.   I do not know.

 07        Q.   All right.  And I guess we will have the

 08  election director testify as to that I suppose if you

 09  don't have any knowledge.

 10             You testified that you worked on the Elections

 11  Procedures Manual in 2019?

 12        A.   Yes.

 13        Q.   In 2019 it included that language, did it not,

 14  that says counties can count more?

 15        A.   I did.

 16        Q.   But they can't count less?

 17        A.   What?

 18        Q.   But they cannot count less; correct?

 19        A.   Correct.

 20        Q.   So were you part of the process through the

 21  Secretary of State's office to prepare revisions for the

 22  2020 Elections Procedures Manual?  I mean, I'm sorry,

 23  2021?

 24        A.   Yes.  To the best of my knowledge, that was

 25  totally done online.
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 01        Q.   Okay.  At any time during that process, did

 02  anybody make any recommendations whatsoever to change the

 03  language regarding hand-count audit of early ballots?

 04        A.   My recollection, no.

 05        Q.   No; okay.  Did anybody from the Secretary of

 06  State's office that you're aware of criticize that

 07  provision in the Elections Procedures Manual?

 08        A.   No.

 09        Q.   And the Elections Procedures Manual was

 10  finished and sent to the Governor and Attorney General?

 11        A.   Yes, it was.

 12        Q.   That was rejected; correct?

 13        A.   Yes.

 14        Q.   So it's your understanding we're currently

 15  working under the 2019 EPM?

 16        A.   Correct.

 17        Q.   All right.  And when you performed this audit,

 18  do you plan on doing anything in violation of the

 19  Elections Procedures Manual?

 20        A.   No.

 21        Q.   Do you intend to do anything in violation of

 22  Arizona election law?

 23        A.   No.

 24        Q.   Do you intend to violate Arizona law in any

 25  manner?
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 01        A.   No.

 02        Q.   And so are you comfortable with the process

 03  that you have put in place to conduct this audit?

 04        A.   It's not complete, but yes, I am.

 05        Q.   All right.  And how long do you anticipate it

 06  will take you to complete that audit in total?

 07        A.   I initially estimated two to three days when I

 08  presented to the board.

 09        Q.   Has that changed at all?

 10        A.   It's changing, yes, because the amount of

 11  ballots are dropping.

 12        Q.   The amount of ballots are actually -- the

 13  amount of ballots you projected are actually decreasing?

 14        A.   Yes.

 15        Q.   And so it will take less time.  Is that your

 16  understanding?

 17        A.   Yes, and when I gave my estimate, I was using a

 18  six-hour workday.

 19        Q.   Okay.  And if need be, can you count that --

 20  push that up to eight or 10 hours?

 21        A.   I can, yes, depending on the volunteers.

 22        Q.   And so I believe you also testified that as you

 23  get the ballots in, you yourself, you remove them from the

 24  yellow outer envelope?

 25        A.   No.  It's green.
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 01        Q.   A green envelope?

 02        A.   Yes.

 03        Q.   The inner envelope is yellow?

 04        A.   Yes.

 05        Q.   I'm sorry.  I'm thinking Maricopa.  But you

 06  remove them from the green envelope, and then you sort

 07  them into batches; is that correct?

 08        A.   Yes.

 09        Q.   And then they're signature verified?

 10        A.   Correct.

 11        Q.   And your department does that?

 12        A.   Yep.

 13        Q.   Are your employees competent at doing that?

 14        A.   Yep.  We're all trained.

 15        Q.   So you do play a role in the elections;

 16  correct?

 17        A.   Yes.

 18        Q.   So it's not as if you have absolutely no

 19  experience participating in elections or doing

 20  election-related work?

 21        A.   Correct.

 22        Q.   Have you ever been accused of violating Arizona

 23  election law or the Elections Procedures Manual before?

 24        A.   Not to my knowledge.

 25        Q.   So it's your understanding that you have
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 01  complied with the law during your tenure in your position?

 02        A.   Correct.

 03        Q.   So once you get those sorted into batches, do

 04  you put them in trays or something?

 05        A.   They're in watertight lockable containers.

 06        Q.   How many per batch?

 07        A.   200 -- 200 ballots in a batch, and we send the

 08  containers over roughly five batches in them, a thousand

 09  ballots.

 10        Q.   A thousand ballots.  All right.  When they get

 11  to the Department of Elections, then he's responsible for

 12  opening them and processing the ballots; correct?

 13        A.   Correct.

 14        Q.   Do you think you can handle a ballot without

 15  damaging it?

 16        A.   I think -- well, yes, I do.

 17        Q.   Do you and your department handle early ballots

 18  all the time without damaging them in the envelopes they

 19  come in?

 20        A.   To a degree, yes.  Sometimes the machine that

 21  opens them slices the yellow one open a little bit.

 22        Q.   Okay.

 23        A.   But other than that, yes.

 24        Q.   Do ballots get damaged in other ways?

 25        A.   Yeah, they generally come in damaged if they
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 01  are.  We'll have water-soaked ones.  Sometimes they're

 02  just mangled by the post office.

 03        Q.   But you believe you're competent to handle

 04  these ballots --

 05        A.   Yes.

 06        Q.   -- without causing damage or, you know, doing

 07  anything like that?

 08        A.   Yes.

 09        Q.   You don't intend to change any votes; correct?

 10        A.   No.

 11        Q.   Now, when you handle these ballots during the

 12  audit, do you intend to sort them by Democrat versus

 13  Republican voter?

 14        A.   No.

 15        Q.   Why not?

 16        A.   They're not identified that way.

 17        Q.   That would be impossible, would it not?

 18        A.   Yes.

 19        Q.   You don't know what individual voted what

 20  ballot; correct?

 21        A.   Correct.

 22        Q.   So you cannot -- you cannot sort these ballots,

 23  you deny anybody their vote based on their political

 24  affiliation or based on who they are; correct?

 25        A.   Correct.
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 01        Q.   Now, do you intend to apply the law disparately

 02  with respect to different ballots?

 03        A.   No.  Be equally across all.

 04        Q.   So you're going to apply Arizona law equally to

 05  each ballot that is counted under your authority?

 06        A.   Yes.

 07        Q.   Thank you very much.  And you were here when

 08  the plaintiffs' witnesses testified; is that correct?

 09        A.   Yes.

 10        Q.   And those witnesses expressed some concerns

 11  with regards to changing and policies and procedures and

 12  things of that nature; is that correct?

 13        A.   They did, yes.

 14        Q.   Do you know if the Department of Elections here

 15  counts ballots pursuant to the terms of Arizona statutory

 16  law and the Elections Procedures Manual?

 17        A.   I'm more than confident they do.

 18        Q.   Do you intend to do anything differently?

 19        A.   No.

 20        Q.   And so the only difference then, the only

 21  difference is the number of ballots to be counted;

 22  correct?

 23        A.   Yes.

 24        Q.   And do you think that's going to be an issue

 25  for you?
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 01        A.   No.

 02        Q.   You said you've been certified three times by

 03  the Secretary of State?

 04        A.   Yes.

 05        Q.   Does your certification deal with the counting

 06  of ballots?

 07        A.   I believe it does.

 08        Q.   Does it deal with all issues found in the

 09  Elections Procedures Manual?

 10        A.   Yes.

 11        Q.   Which involves counting ballots; is that

 12  correct?

 13        A.   Yes.

 14        Q.   So even though you have not participated in the

 15  counting of ballots yet, you have been trained through

 16  your certifications with the Secretary of State to do so?

 17        A.   Yes.

 18        Q.   What about your national certification?  Does

 19  that deal with counting ballots in any way?

 20        A.   No.  That's more on a higher level.

 21        Q.   A higher level?

 22        A.   Of running elections.

 23        Q.   Okay.  So elections management?

 24        A.   Yeah, there's a couple of courses in history of

 25  elections.  There's new projects and such things, getting
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 01  out the vote.

 02        Q.   Any election management?

 03        A.   Yes.

 04        Q.   And so you currently manage the department;

 05  right?

 06        A.   My office, yes.

 07        Q.   Your office?

 08        A.   Uh-huh.

 09        Q.   And so will this be much different than you in

 10  your managerial role of the County Recorder's office?

 11        A.   I don't know so, no.

 12        Q.   You don't believe so.  With respect to the

 13  ballots when you move them, I believe you testified you

 14  plan to move them each and every day.  These are going to

 15  be moved in the storage trunks that they are stored in?

 16        A.   Yes.

 17        Q.   Are these storage trunks individually locked?

 18        A.   Yes.

 19        Q.   Do you intend to secure the vehicles in which

 20  you transport them every day?

 21        A.   Yes.

 22        Q.   Under your role leading this audit, do voters

 23  need to be concerned at all about how you perform this

 24  audit and how you treat their ballots?

 25        A.   I don't believe so, no.
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 01        Q.   Are the concerns raised by the witnesses who

 02  testified for plaintiffs here today, are they real

 03  concerns that they should have?

 04        A.   No.

 05        Q.   No?  Okay.  Well, I have no further questions.

 06  I'm not sure who gets the mic now.

 07             THE COURT:  It would be Mr. Strassburg if you

 08  wish to redirect or Mr. Kolodin, either one.

 09             MR. STRASSBURG:  With your permission Mr.

 10  Kolodin will redirect.

 11             THE COURT:  That's fine.  Absolutely.

 12  

 13                     REDIRECT EXAMINATION

 14  BY MR. KOLODIN:

 15        Q.   Recorder Stevens, do you know what the point of

 16  the random sample portion of a random sample hand-count

 17  audit is?

 18        A.   Yes.  It's used to prevent bias.

 19        Q.   Explain to me how it prevents bias.

 20        A.   Well, that's the definition of random.  You

 21  just go out and you pick something at random.  If you have

 22  a chance to look at things, you may pick more of one party

 23  or the other.  But a random thing could be every third

 24  ballot.

 25        Q.   And so it's really important that the
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 01  percentage that is going to be selected be selected before

 02  any ballots are counted; right?

 03        A.   If you're doing -- yes.

 04        Q.   Is there any possibility of bias if 100 percent

 05  of the ballots are hand counted?

 06        A.   I don't see how there could be, no.

 07        Q.   Explain to me, how could there not be?

 08        A.   Well, bias would mean you have to reject some

 09  of them and select others.  If you're selecting them all,

 10  there is no bias involved.

 11        Q.   Makes sense to me.  Recorder Stevens, can you

 12  tell me, the county's director of elections, are they

 13  themselves elected?

 14        A.   No, they are not.

 15        Q.   They're not.  From where do they derive their

 16  authority?

 17        A.   My understanding is the Board of Supervisors.

 18        Q.   Ah.  So it's the Board of Supervisors who

 19  designates who is to be the officer in charge of elections

 20  for a particular task?

 21        A.   That is my understanding, yes.

 22        Q.   And under statute, for small counties like this

 23  at least, is not the default officer in charge of

 24  elections the county recorder?

 25             MS. MADDURI:  Objection; calls for a legal
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 01  conclusion.

 02        Q.   I'm asking if he knows his role.

 03             THE COURT:  Hold on.  He can answer.

 04             THE WITNESS:  Please repeat.

 05  BY MR. KOLODIN:

 06        Q.   I said by default, at least in small counties

 07  such as this, is not the county recorder the default

 08  officer in charge of elections?

 09        A.   We are listed throughout Title 16 first.  In

 10  most statutes I would say probably yes.

 11        Q.   When you say you're listed throughout Title 16,

 12  you're referring to the portions of Title 16 that say the

 13  county recorder or other officer in charge of elections?

 14        A.   Correct.

 15        Q.   So do I understand correctly then that you

 16  derive some of your authority at least from the board?

 17        A.   The board has some action in elections, which

 18  is for them only.  I think my authority derives from my

 19  office and being duly elected.

 20        Q.   Okay.  That makes sense.  But if the board told

 21  you not to do 100 percent hand-count audit, would you

 22  comply with that instruction?

 23        A.   It depends on what their exact reasonings are,

 24  but they don't control my office.  I do.

 25        Q.   That makes sense.  Has the board told you not
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 01  to do 100 percent hand-count audits?

 02        A.   One-third of them has.

 03        Q.   Well, okay, but the majority; right?

 04        A.   The majority.

 05        Q.   That's the way a republic works; right?

 06        A.   Right.

 07        Q.   The majority has not?

 08        A.   Right.

 09        Q.   In fact, they're here today.  Their attorney is

 10  here today to say if they told you otherwise; right?

 11        A.   Yes.

 12        Q.   Now, every year -- sorry, strike the question.

 13             You've talked a little bit about in response to

 14  opposing counsel's questions about how a lot of these

 15  volunteers are going to be first-time volunteers that have

 16  to be trained; right?

 17        A.   Correct.

 18        Q.   What about in prior years when you conducted

 19  hand count audits or when the county conducted hand-count

 20  audits?  Were a lot of those volunteers also first-time

 21  volunteers that had to be trained?

 22        A.   I would have to assume so, but I don't know.

 23        Q.   But it's the same pool of volunteers; right?

 24        A.   Typically, yeah.  The ones that are always

 25  there are the party chairs.  And then they provide the
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 01  list.  So as party chairs changes, the list would change

 02  probably.

 03        Q.   Okay.  So in prior years, it's volunteers of a

 04  list provided by the party chairs.  This year it's a list

 05  of volunteers provided by [indiscernible]?  Is that yes?

 06        A.   Yes.

 07        Q.   And there's no reason to think that the

 08  volunteers provided this year would be any more or less

 09  experienced than those in prior years?

 10        A.   Correct.

 11        Q.   One moment.  No further questions at this time,

 12  Your Honor.

 13  

 14                          EXAMINATION

 15  BY THE COURT:

 16        Q.   I have a few questions for you as you probably

 17  would surmise.  And as a preface, some of these are very

 18  basic, but I want to make sure I understand everything

 19  correctly.  I first want to ask you about your proposed

 20  process.  The way I understand 16-602 is there are two

 21  different audit processes depending on whether it's what I

 22  refer to as a precinct vote versus an early ballot.  Do I

 23  have a correct understanding so far?

 24        A.   Yes.

 25        Q.   16-602(B) deals with the precinct vote, which I
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 01  read to mean any in-person vote or perhaps a provisional

 02  ballot that was done at a precinct or in Cochise County, a

 03  voting center; is that correct?

 04        A.   Not totally but --

 05        Q.   Correct me then.

 06        A.   Provisional votes won't be part of the count.

 07  And then you can bring it down to be election day votes

 08  because they vote in my office early, and those are

 09  separate.

 10        Q.   Is there anything that is -- any ballot that is

 11  cast by an individual that is not for some reason

 12  detained, for example, as a provisional vote until they

 13  can figure out whether it's validly cast?  Those would

 14  fall under 16-602(B) and the processes of selecting the

 15  number of precincts and that process; is that correct?

 16        A.   That's my understanding, yes.

 17        Q.   And then 602(F) deals with early ballots?

 18        A.   Correct.

 19        Q.   I further understand, and please correct me if

 20  I'm wrong, if a person like, for example, when I go vote,

 21  I actually have my early vote, but I wait until the day of

 22  the election to drop it off because I like to see it go

 23  into the box.  Those early ballots dropped off at a

 24  precinct place or a voting station or whatever or

 25  recorder's office, wherever it might be, those still,
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 01  because they're early ballots they still fall under

 02  602(F); is that correct?

 03        A.   Yes.  We all them late earlies.

 04        Q.   Late earlies, on times; right?

 05        A.   Yes.

 06        Q.   So if I understand correctly, your -- the

 07  action taken by the board and how you intend to fulfill

 08  the action that they have placed onto your shoulders is

 09  that you would follow the process listed under 602(F) for

 10  all early count -- early vote ballots no matter how they

 11  came into your possession and not touch any of the

 12  precinct votes; is that correct?

 13        A.   No.  My understanding is do both:  B and F.

 14        Q.   Wouldn't that result in 100 percent audit,

 15  hand-count audit of every vote cast in Cochise County in

 16  this election?

 17        A.   Yes.

 18        Q.   When you are -- when you are proposing your

 19  plan as to how you're going to get this work done, one of

 20  the things that you have to follow under both the

 21  Elections Procedures Manual and by statute is you have to

 22  compare the results that you get to what's called the

 23  designated margin, I think it is; is that correct?

 24        A.   Yes.

 25        Q.   Explain for me what the designated margin is so
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 01  that the record is clear.

 02        A.   I don't know if I can.  But if you do the 100

 03  percent and you don't have that issue from

 04  being [indiscernible] that margin is defined by the

 05  Secretary of State.

 06        Q.   Okay.

 07        A.   But I don't know what it is off the top of my

 08  head.

 09        Q.   Understood.  Perhaps walk me -- it might be

 10  better to walk me through this.  Tell me where I'm wrong,

 11  because there's probably something.  Under 602(F), let's

 12  just focus on those.  Even though the process as far as

 13  the elections, the races that you're going to choose and

 14  all those other things are somewhat similar, let's focus

 15  on 602(F) first.  If you were to follow exactly what the

 16  statute and the Elections Procedures Manual said, you take

 17  a random sample, and then you take a random sample of the

 18  random sample.  You'd have batches.  You'd have all these

 19  things, but basically what you'd be counting is either

 20  1 percent of the ballots or 5,000 ballots, whichever is

 21  fewer, and that is your first number of ballots that

 22  you're going to count by hand; is that correct?

 23        A.   That's not my understanding.  My understanding

 24  was the board voted to go to 100 percent.

 25        Q.   I'm not asking about what the board voted yet.
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 01  I'm asking, let's suspend for a second what the board

 02  ordered you to do.

 03        A.   Okay.

 04        Q.   And let's say instead of the board ordering you

 05  to do what, they said, Recorder Stevens, what we want you

 06  to do is we actually want you to be in the place of the

 07  elections director.  Instead of you doing 100 percent, we

 08  want you to follow to the letter of the EPM.  Okay?  So

 09  with that understanding, the first count would be

 10  1 percent or 5,000 ballots whichever is fewer because

 11  we're dealing with early ballots; correct?

 12        A.   Correct.

 13        Q.   By EPM and by statute, what a -- I'm going to

 14  call you an auditor for lack of a better word.  Whoever is

 15  in charge, the elections officer in charge.  What they're

 16  supposed to do is, they're supposed to take that hand

 17  tally and compare it against the designated margin.  And

 18  what I understand is the designated margin is based on the

 19  way that these votes have been tallied, this is the

 20  prediction of what these ballots should be; right?  If

 21  that number is less than the designated margin, the audit

 22  stops, and by law under the EPM as written, not as

 23  designated by the board, the election audit stops, and the

 24  electric tabulation is the [indiscernible]; right?

 25        A.   Finalized.  [Indiscernible.]
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 01        Q.   But if it's not, if it's greater, there's a

 02  recount of those same ballots to make sure that they got

 03  counted correctly; right?

 04        A.   My understanding, yes.

 05        Q.   And again if it's more than the designated

 06  margin, then you have to double the batch and do the whole

 07  thing over again?

 08        A.   I think the doubling of the batch is in B, not

 09  in F.

 10        Q.   Is it your understanding that under 602(F) that

 11  you only do 1 percent and you don't go any further?

 12        A.   I'd have to look back at it.  I don't have it

 13  memorized.

 14        Q.   Like I said, it's not a pop quiz, or if I

 15  didn't say it, it's not.  But at some point would you

 16  agree that the statute and the Elections Procedures Manual

 17  all say if it's greater than the expected margin, you have

 18  to do something to keep going to validate the results.  If

 19  it's ever less than the expected margin, thou shalt stop

 20  and the election is certified; right?

 21        A.   It is valid, yes.

 22        Q.   How are you going to compare 100 percent of the

 23  ballots versus the election -- the tabulation if there is

 24  no expected margin?

 25        A.   I think it would come out.  There would be no
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 01  remedy after that first audit.

 02        Q.   Right.

 03        A.   So what -- if the number came below and you

 04  would still take the tabulation anyway.

 05        Q.   Walk me through this.  You have 30,000 ballots

 06  that are cast.  You have -- and they have -- they break

 07  down to certain percentages.  You have 30,000 votes that

 08  are led by -- that are looked at by hand.  And the early

 09  ballot hand audit says that candidate A in state-wide

 10  election B got 7,005 votes.  And then the electronic

 11  tabulation said no, they got 7,002 votes.  Which one is

 12  the right answer?

 13        A.   That remedy is not in statute anywhere.  The

 14  hand count is greater than the tabulation.

 15        Q.   Under your audit, and perhaps I'm

 16  [indiscernible], because you're the one that is in charge

 17  of this audit, you are the one that has to be able to

 18  certify to the Secretary of State that the results are

 19  correct; right?

 20        A.   Yes.

 21        Q.   Which one of those numbers -- if there is no

 22  remedy in law or in the Elections Procedures Manual, which

 23  one of those numbers do you report?

 24        A.   I would report the number that the audit

 25  produced.
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 01        Q.   What if candidate A got 7,005 in the written,

 02  like I said, the hand ballot, 7,002 in the tabulation.

 03  Candidate B got 7,004, so it changes the outcome of the

 04  election.  Would you --

 05        A.   Technically at that point it would go into a

 06  recount.

 07        Q.   Understood, but before it can go into a

 08  recount, you have to certify -- you have to do something

 09  to make it the official count; correct?

 10        A.   Correct.

 11        Q.   It would go into a recount.  Are you saying

 12  that under your proposed plan, you would report a result

 13  even if it appeared to change the official electronic

 14  tally because the number was different?

 15        A.   I feel I'd be bound to report what the audit

 16  produced.  What happens after that would be out of my

 17  hands.

 18        Q.   If the Elections Procedures Manual requires,

 19  for example, and I'm not saying it does -- like you, I

 20  have read this -- you all have had a little time to read

 21  the statutes.  I have had about 72 hours, and I feel like

 22  I have done a good job.  But let's assume for a second,

 23  and I believe it does.  The Elections Procedures Manual

 24  says the number is greater than what the expected result

 25  is, and I think it's not unreasonable that if the hand
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 01  count is greater than what the electronic is, that that

 02  might be a reasonable conclusion.

 03             Let's say it says that you're supposed to count

 04  it all again to make sure that your numbers is right.

 05  Would you do that?

 06        A.   Sure.

 07        Q.   Is there a reason why you cannot do -- have

 08  this whole process occur in the office of elections

 09  director like it has in years past?

 10        A.   Space.  I can't put 300 people in there.  I

 11  don't think I can put 50 people in there.

 12        Q.   So previous audits run by statute and the EPM

 13  are capable to be done in a smaller space because the

 14  fewer number of ballots that are expected to be audited;

 15  is that fair?

 16        A.   Yes.  They are required to have four members

 17  for every precinct that they are going to audit.  If we

 18  only audit two state people [indiscernible].

 19        Q.   Do you know how many machines are going to be

 20  used in this election to tabulate votes?

 21        A.   To tabulate votes?

 22        Q.   Uh-huh.  Because the statute talks about

 23  machines in the tabulation, I'm trying to use the lingo to

 24  make myself --

 25        A.   You have 17 tabulators at the votes on election

�0182

 01  day.  You have two in the elections department that are

 02  tabulating the early ballots right now.

 03        Q.   Are you intending to use those numbers, the 19

 04  total I guess the tabulators as ways of figuring out how

 05  to do a batch?  And the reason I ask is in the elections

 06  manual it talks about that one of the ways that you can

 07  decide how to make a batch is to figure out the number of

 08  tabulators and you do the math, the percentage of math and

 09  all that.  Are you intending to do it that way?

 10        A.   I am not because the intent was to do 100

 11  percent.  So there's more reason to devolve down to

 12  batches.

 13        Q.   So if I understand correctly, if this is

 14  allowed to proceed, because you are counting all of the

 15  ballots, all of the ballots, and I want to be clear,

 16  you're intending to count every ballot, early or

 17  otherwise?

 18        A.   Correct.

 19        Q.   Some of the things that the Elections

 20  Procedures Manual no longer apply?

 21        A.   For the -- correct, because they're in their in

 22  statute and the procedure manual for doing 2 percent, and

 23  then if there's an error on the 2 percent, then they have

 24  remedies for it.  There's nothing in there for 100

 25  percent.
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 01        Q.   How can you be sure that there won't be an

 02  error at the 100 percent?

 03        A.   As batches go through, if the numbers don't

 04  match up, they go back and start over again.  That's why

 05  you have two lines in one column.  So once they go through

 06  it and the numbers match up it's deemed correct and you

 07  move on to the next batch.

 08        Q.   But then you also have to add the batches and

 09  count those?

 10        A.   Correct.  Yes.

 11        Q.   Are you aware of any portion of the Elections

 12  Procedures Manual or the statute that allows an elections

 13  official to use a three-tiered management system in

 14  organizing how this works?

 15        A.   No.

 16        Q.   To be fair, is there anything that prohibits it

 17  that you're aware of?

 18        A.   No.

 19        Q.   One of the things that was talked about in the

 20  2019 EPM that we're using is obviously this sentence about

 21  how the county may designate a higher percentage at their

 22  discretion?

 23        A.   Correct.

 24        Q.   You've been a legislator.  You've been a

 25  recorder.  You know election law very well.  Is that
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 01  sentence anywhere in any of these statutes?

 02        A.   In the statutes, no.

 03        Q.   And so essentially, and as we all know, the

 04  Elections Procedures Manual is given the force of law as

 05  far as elections are concerned, but so the whole basis for

 06  the ability to do this is essentially that sentence in the

 07  Elections Procedures Manual; is that correct?

 08        A.   That is how I read it, yes.

 09        Q.   Okay.  Are you aware of anything in either

 10  statutes or the Elections Procedures Manual that permits

 11  you to have additional written instructions or draft your

 12  own instructions on how things are supposed to be either

 13  trained or conducted or modified?  Because we talked about

 14  how you can send a draft to everybody.  Is there anything

 15  in the EPM or of the statutes that permits the elections

 16  official to oversee to essentially draft their own

 17  instructions?

 18        A.   Not that I recall, but anything out of draft is

 19  in compliance with the EPM or statute.

 20        Q.   So, and again, there's nothing that prohibits

 21  it?

 22        A.   No.

 23        Q.   So essentially whatever you draft, your

 24  intention would be that it either mimics, mirrors or

 25  complies with the language either in statute or the EPM?
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 01        A.   Yes.

 02        Q.   Forgive what I think might be a very dense

 03  question.  Why do you need additional instructions if

 04  you're just going to mimic or instruct?  Why doesn't the

 05  EPM stand on its own?

 06        A.   I think the word additional has been used.  It

 07  doesn't require to be used, but has instructions for the

 08  workers on how to perform it, but mirror the law.  So the

 09  fact that they're additional is just a word that got used.

 10        Q.   So I apologize if I added that or somebody

 11  else.

 12        A.   No.  I --

 13        Q.   So scratch additional.  But essentially -- but

 14  if the Elections Procedures Manual is 200 and -- almost

 15  300 pages, and I have read the section that's relevant to

 16  audits.  And I have scanned the rest of it.  It has

 17  instructions for everything, including how to create the

 18  designated margin, how to do the counts, how to do the

 19  tally sheets, how to have callers and judges; right?  All

 20  of these things?

 21        A.   Yes.

 22        Q.   Why would there be a need for additional

 23  instruction if the Elections Procedures Manual basically

 24  outlines it all?

 25        A.   It wouldn't be.  There's be a need for
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 01  instructions [indiscernible].

 02        Q.   I just want to make sure I asked all the ones I

 03  had.  I know this was asked twice, but I want to make sure

 04  I get the timing down.  If you are permitted to proceed in

 05  the way that the board has directed you to proceed, what I

 06  understand is you will begin the audit process, not

 07  necessarily by counting these ballots within 24 hours or

 08  beginning to count the ballots within the 24 hours, but

 09  within the first 24 hours you will be selecting -- you'll

 10  be pulling the lots, which will be the lots of the

 11  contested races that are being audited?

 12        A.   Correct.

 13        Q.   You'll be conducting some training for that

 14  number of people?

 15        A.   Correct.

 16        Q.   And that's going to take a couple of days, and

 17  so perhaps Friday is when you could start counting

 18  ballots, or Saturday?

 19        A.   Typically in our county the way I remember it

 20  we start on Saturday to do the counts.

 21        Q.   And I'm sure you're aware that Friday is also

 22  Veteran's Day.  Are you intending to work on Veteran's Day

 23  as well --

 24        A.   No.

 25        Q.   So that might play into it as well?
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 01        A.   Could, yes.

 02        Q.   So if you are permitted to proceed in the way

 03  directed by the board, even in the best possible

 04  circumstance, you are not in a position where you could

 05  actually start auditing the ballots proper by counting

 06  them, looking at them, having calls, et cetera, on

 07  Wednesday the 5th -- I'm sorry, Wednesday, the 9th?

 08        A.   Oh, not at all.  There's too many in play.

 09        Q.   Understood.  And I'm not -- I'm not challenging

 10  whether you should have been.  I'm just asking.  I just

 11  want to clarify.

 12             In your opinion has the election already begun?

 13        A.   Yes.

 14        Q.   And for the purposes of the recorder's office,

 15  when did the election actually begin?

 16        A.   The day we sent out early ballots.

 17        Q.   Because that is the first day that someone in

 18  theory could return an early ballot and make their voice

 19  mail?

 20        A.   Or they could come down to my office and

 21  actually vote.

 22        Q.   I'm sure other folks have questions.

 23  Mr. Kolodin, I don't know who's taking the charge for your

 24  table, but if you have any questions based on the Court's

 25  questions.
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 01             MR. KOLODIN:  Yes, Your Honor.

 02  

 03                    RE-REDIRECT EXAMINATION

 04  BY MR. KOLODIN:

 05        Q.   Recorder Stevens, to your knowledge is there

 06  anything in Title 16 that requires counties to count

 07  ballots by machine at all?

 08        A.   I believe that it is stated that the statewide

 09  procedure is electronic tabulation.

 10        Q.   In Title 16?

 11        A.   I believe so.  Could be EPM, but

 12  [indiscernible].

 13        Q.   Title 16, certainly we can talk about what the

 14  procedure might be, but at the very least I think opposing

 15  counsel has conceded that if for any reason it becomes

 16  impractical to count all ballots by machine, it's

 17  authorized for counties to count them all by hand;

 18  correct?

 19        A.   Yes.

 20        Q.   So why do we typically do the first count by

 21  machine?

 22        A.   Typically speed.  We allow -- I say we.  The

 23  legislature has allowed the early ballots to be tabulated

 24  well before the election day, and that provides them with

 25  a good number that comes out at roughly 8:05 p.m.
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 01        Q.   Now, I want to talk to you about these

 02  escalators in 16-602(F) where it says you count a certain

 03  portion, and if it's within the designated margin, you

 04  keep counting.  If it's not within the designated margin,

 05  you stop counting; right?

 06        A.   Uh-huh.

 07        Q.   What is the purpose, if you know, tell me if

 08  you know, of controlling the discretion of elections

 09  officials in this way?

 10        A.   I only know speculation.  A lot of people

 11  didn't want to do that at first at all, the audit count,

 12  but some people wanted it, and this was a compromise, the

 13  low percentage.

 14        Q.   Let me ask the question a different way.  Let's

 15  say that requirement was not in the law.  An election was

 16  held.  You're a Republican; right?

 17        A.   Yes.

 18        Q.   I'm just going to say that.  It doesn't matter

 19  for sure or not.  You're a Republican.  Hypothetical.

 20  Kari Lake is within the designated margin on the first

 21  count; right -- for the first batch.  In the second batch

 22  she falls short of the designated margin and Katie Hobbs

 23  pulls ahead by more; right?  If your discretion is not

 24  controlled by 16-602(F), then you could choose to count

 25  more in the hopes that it might help your preferred
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 01  candidate; right?

 02        A.   That sounds right, yes.

 03        Q.   Oh, okay.  But if -- and so this mandatory

 04  escalator provision, we'll call it 16-602(F), it serves a

 05  very important purpose; right?

 06        A.   Yes.

 07        Q.   And the very important purpose is to prevent

 08  elections officials from putting their thumb in the scale

 09  after they have counted some votes for their preferred

 10  candidate; right?

 11        A.   Sounds fair enough.

 12        Q.   Can you think of any other logical purpose?

 13  You're an elections administrator.  Can you think of any

 14  other logical purpose it would be in there?

 15        A.   Nothing right now, no.

 16        Q.   I can't either.  So if you choose in advance of

 17  an election, in advance of knowing any of the results

 18  because you cannot access those results prior to election

 19  day; right?

 20        A.   Correct, I cannot.

 21        Q.   You have no idea who is ahead in this county?

 22        A.   Right.

 23        Q.   If you choose prior to election day to count --

 24  recount by hand 100 percent of ballots, does that

 25  potential conflict of interest consideration apply?
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 01        A.   I don't think so.

 02        Q.   Right, because you can't know what number of

 03  ballots to count to help your preferred candidate even if

 04  you wanted to; right?

 05        A.   Correct.

 06        Q.   So the reason for that safeguard is not present

 07  in this case; right?

 08        A.   Sounds right.

 09        Q.   What's that?

 10             (Background speaking.)

 11        Q.   No further questions.  Thank you.

 12             THE COURT:  Did you have any further questions?

 13  Ms. [Indiscernible], any other questions?  Mr. Blehm, any

 14  other questions?

 15             MR. BLEHM:  No, Your Honor.

 16             THE COURT:  That concludes your testimony.  I

 17  have been asking the parties to stay -- and I kind of

 18  figured you would.  Thank you so much.  That will conclude

 19  your testimony.  Mr. Blehm, I saw you move.  It's like an

 20  auction.  Is there something?

 21             MR. BLEHM:  Yes, Your Honor.  May I step out

 22  just real quick?

 23             THE COURT:  Why don't we take a five-minute

 24  comfort break.  Let's take a five-minute break.  We'll

 25  come back in five.
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 01             (A recess was taken.)

 02             MS. ANDREWS:  We are back on the record.  The

 03  record will reflect presence of counsel, presence of the

 04  parties.  Ms. Stevens just stepped out for a moment to

 05  grab something out of her vehicle and she will be back

 06  shortly, but I figured we should go ahead and continue on

 07  with the case.

 08             Mr. Kolodin, any other witnesses at this time?

 09             MS. MADDURI:  We reserve the right to re-call,

 10  but no further witnesses at this time.

 11             MS. ANDREWS:  Thank you.  Ms. [Indiscernible].

 12             MS. ESTES-WERTHER:  Yes.  I would like to call

 13  Lisa Marra.

 14             MS. ANDREWS:  If you will please approach the

 15  clerk to be sworn in.

 16  

 17                          LISA MARRA,

 18  having been first duly sworn to tell the truth, the whole

 19  truth, and nothing but the truth, was examined and

 20  testified as follows:

 21  

 22                      DIRECT EXAMINATION

 23  BY MS. ESTES-WERTHER:

 24        Q.   Good afternoon.  Could you please state your

 25  name for the record.
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 01        A.   Lisa Marra.

 02        Q.   And what is your position for the county?

 03        A.   I am the director of elections.

 04        Q.   And how long have you served in that capacity?

 05        A.   I have been the director since 2017.  I have

 06  been employed by the county since 2012.

 07        Q.   And who is it that you report to?

 08        A.   I report to the county administrator.

 09        Q.   So you do not report to the Board of

 10  Supervisors?

 11        A.   That is correct.

 12        Q.   And what are your certifications or call

 13  indications for your position?

 14        A.   I am a certified election official with the

 15  State of Arizona, renewed every two years since 2017.  I

 16  do already have my certificate as a CERA.  That's the

 17  national certification through Auburn University and the

 18  election center.  I am certified public manager through

 19  ASU.  I am in my third term as the president of the

 20  election official association representing all 15 county

 21  election directors.  I serve on the U.S. Election

 22  Assistance Commission on a public board, and I think

 23  that's about it, unless you really want to go back many

 24  years to college, but that's too many years.

 25        Q.   Thank you.  What are your responsibilities and

�0194

 01  duties in your position?

 02        A.   So as the election official I am the filing

 03  officer for county candidates, for special district

 04  candidates.  I also handle campaign finance.  Our office

 05  creates the ballot.  We design the election program.  We

 06  tabulate the ballots.  We are in charge of election day

 07  voting, so that's managing over 200 pole workers, vote

 08  centers, 17 of those in the county, so securing those

 09  locations.  And then we are in charge of the political

 10  party hand count, and then the canvass of the election.

 11             MS. ESTES-WERTHER:  And, Your Honor, I had an

 12  exhibit that I had wanted to enter if I can approach the

 13  witness?

 14             MS. ANDREWS:  Sure.

 15             MS. ESTES-WERTHER:  I had already given it to

 16  the parties.

 17             MS. ANDREWS:  And it's already been marked?

 18             MS. ESTES-WERTHER:  Yes.

 19             MS. ANDREWS:  Is it Defendant Marra -- Marra;

 20  correct?

 21             THE WITNESS:  Correct.

 22             MS. ANDREWS:  Okay.  Sorry.  I want to make

 23  sure I pronounce everyone's names correct.

 24  BY MS. ESTES-WERTHER:

 25        Q.   And do you know -- do you recognize what this
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 01  document is?

 02        A.   I do.

 03        Q.   And what is it?

 04        A.   It is the 2019 Elections Procedures Manual, at

 05  least the cover and table of contents, probably a chapter

 06  or two.

 07        Q.   And can you actually flip -- I think it's

 08  probably about six pages in, past the table of contents.

 09             And then on the bottom -- it says page 228, but

 10  on the bottom can you read just what that section is, how

 11  it's labeled?

 12        A.   The early ballot hand-count process?

 13        Q.   Yes.

 14             MS. ESTES-WERTHER:  Your Honor, I would like to

 15  admit this into the record.

 16             MS. ANDREWS:  Any objection to Exhibit A?

 17             MS. MADDURI:  We do have an objection to

 18  Exhibit A on a couple of bases.  The first that this is

 19  legal theory, which is not proper as an exhibit, right,

 20  just as you wouldn't admit statutes into the record.  The

 21  second is that it's impartial.  It excludes, for example,

 22  the portion with the language that we have been talking

 23  about all day, and so we do have an objection to the

 24  admission of this partial portion of the legal authority

 25  to correct.
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 01             MR. BLEHM:  I would join with Mr. Kolodin's

 02  objection, Your Honor.

 03             MS. ANDREWS:  Ms. Andrews, any objection?  Oh,

 04  I'm sorry.

 05             MS. ANDREWS:  No objections.

 06             MS. ANDREWS:  The objection is respectfully

 07  overruled.  I will let you all know I think it's quite

 08  appropriate for The Court to review the election

 09  additional refer to the Elections Procedures Manual in

 10  some.  It's been cited by all of the counsel.  The Court

 11  is going to review it all in total and not just rely on

 12  the exhibit.  So any issue that it might be with just

 13  being a partial version of the entirety of the exhibit is

 14  irrelevant, and the Court is not aware of any reason why

 15  it cannot be otherwise admitted.

 16             So it is admitted over the objection, which is

 17  preserved for the record.

 18             MS. ESTES-WERTHER:  Thank you, Your Honor.

 19  BY MS. ESTES-WERTHER:

 20        Q.   Ms. Marra, you can refer to this as we kind of

 21  walkthrough.  For the early ballot hand-count process, who

 22  is responsible for conducting the hand count?

 23        A.   That is me as the election official.

 24        Q.   Okay.  And is there any other individual that

 25  you are aware of that's authorized to conduct the hand
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 01  count?

 02        A.   No.

 03        Q.   And then what are your duties relating to the

 04  hand count for early ballots?

 05        A.   So the hand-count process for us starts months

 06  ahead, six to eight months, by meeting with the party

 07  chairs from the Democratic and Republican party, so we

 08  meet early in the year every election cycle and outline

 09  the whole calendar of the year.  So through the primary --

 10  the PPE, the primary, the general election.  So we look at

 11  the last dates candidates can file, first day of early

 12  voting, all those details, and then the dates when the

 13  hand count members are due from the party chairs and when

 14  their political party observer letters are due from the

 15  chairs, so the whole calendar is outlined for them early

 16  that year, so that starts our process.

 17        Q.   And so how are the early ballots selected for

 18  the hand count?

 19        A.   So the early ballots -- we do the math formula,

 20  and we look at the numbers sent.  We look at past

 21  elections, and we look at the statute and the procedures

 22  manual.  So because we are a vote center counting, we look

 23  at percentages and then minimums, because we are not a

 24  huge county with thousands and thousands of votes.

 25             We pulled two -- it's two batches of 400 is our
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 01  minimum.  That's our minimum.  And then we also have to

 02  make sure that if the hand count were to expand, that we

 03  have enough of those ballots sequestered, and that whole

 04  process is outlined.

 05             So what we do is the first four batches and our

 06  batches are -- the recorder was absolutely correct,

 07  roughly 200 in a batch.  And that batch it's very

 08  important that that batch stay together from beginning to

 09  end, from when they scan it in to when we get it, to when

 10  it's stored.

 11             So we take the first four batches every day

 12  from whatever tabulators we are using.  We do have two.

 13  Mostly we just use one.  And then when we get to the

 14  number that we are sent at, then we stop sequestering

 15  those ballot batches.  So right now in this election, when

 16  we did the math early on, it was 40,000 early ballots.

 17  Now, we know we are down some, but we still have to make

 18  sure that we have enough in case it expands.  So those 10

 19  batches have been sequestered for the hand-count draw.

 20        Q.   You mentioned the number that it's set at.  So

 21  how is that number established of the early ballots you

 22  need to sequester?

 23        A.   In statute with the percentage or a minimum of

 24  400, as the batch to start with.

 25        Q.   Okay.  And you heard some testimony earlier
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 01  about early ballots that were being dropped off on

 02  election day.  Do you include those in your early ballot

 03  hand count?

 04        A.   No, we do not.  In the procedures manual it

 05  outlines on the day -- you look at how many ballots --

 06  early ballots you tabulated on the day of election, and we

 07  haven't obviously tabulated those yet.

 08        Q.   And so where are your early ballots

 09  sequestered?

 10        A.   So they are broken out of the batch -- the

 11  numerical batches in their own separate box labeled with

 12  the security seal and their batch result reports waiting

 13  for the hand count drawn which starts the day after the

 14  election.

 15        Q.   And once the hand count is concluded, where do

 16  those ballots go?

 17        A.   Those are always kept in that same box.  They

 18  just are always kept sequestered with the other ballots in

 19  our ballot cage in our warehouse.

 20        Q.   And then following the conclusion of the

 21  election, where do those ballots go?

 22        A.   Those are delivered to the county treasurer for

 23  storage in the treasurer's vault for the retention period.

 24        Q.   And so you mentioned I think already -- so the

 25  hand count begins the day after the election?
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 01        A.   Correct.

 02        Q.   And so is that when you are actually

 03  counting -- do you start beginning the hand count

 04  yourself?

 05        A.   No.  That is when the two party chairs or their

 06  designees show up, and then we draw the vote center

 07  batches.  And, again, because we are a vote center -- we

 08  are not precinct-based -- it's a minimum of two vote

 09  centers.  We have 17 total, so all 17 numbers are put into

 10  a hat, and they do two draws.  And then we do the early

 11  batches, so we have 10 batches sequestered now, so 1

 12  through 10 will go in a hat, and they pull out the two

 13  that we start with.  And then we pull the races because in

 14  the general election it's four races basically.

 15        Q.   So please describe a little bit about -- like,

 16  what is it that you are comparing it to, the hand count,

 17  yourself?

 18        A.   So in order to prove anything you need to have

 19  a source document.  And so when we do those batches in the

 20  tabulators, we print out a batch result report, and our

 21  process for that is we tabulate the batch ballots, the

 22  report is printed, folded in half so it's sight unseen,

 23  stapled and put into that batch, which is sealed with a

 24  seal and stored in its box.  So that's -- when they pull

 25  those batches, that's how they would know what to compare
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 01  with to the hand count, to the machine count.

 02        Q.   So when they are concluding their hand count

 03  and get their results, they are comparing it to that batch

 04  results report that's included with that batch?

 05        A.   Correct.

 06        Q.   And is that batch report -- batch results

 07  report done for all early ballots?

 08        A.   No, ma'am.  It's only done for the ones that

 09  are going to be sequestered for the hand count, so all the

 10  other batches are tabulated, and they are sealed with

 11  their security seal and stored in the boxes that they go

 12  in and there's no batch report in those, no batch result

 13  report, so there would be nothing to tie those results

 14  into per batch.

 15        Q.   So just to confirm, you currently have the

 16  batch results reports for the early ballots that you have

 17  already sequestered according to the Elections Procedures

 18  Manual based on that percentage, but not for all early

 19  ballots?

 20        A.   That is correct.

 21        Q.   And so just really briefly, what are the

 22  circumstances that lead to a second or expanded early

 23  ballot hand count?

 24        A.   That would be if the numbers were off, and the

 25  numbers are set every election by the Secretary of State
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 01  by the vote verification committee, so it's a percentage

 02  or right now it's three.  And many times they are off one

 03  or two on a race, so they will recount that in order to

 04  get the right number.

 05             And if they were not at that point, we would

 06  look at expanding it, so that's why we sequester enough

 07  ballots to make sure we can do that, because if it's 400,

 08  then it would be 800 and 1,600.  And we have not ever had

 09  to do that since I have been in this position, at least.

 10  I don't know prior to that.

 11        Q.   Okay.  So just for clarity, you haven't ever

 12  had to do the expanded early ballot hand count past --

 13        A.   No.

 14        Q.   -- just a recount?

 15             Okay.  I think you heard testimony today, but

 16  are you aware of the board's plans for this full early

 17  ballot audit?

 18        A.   Yes, I am.

 19        Q.   And then are you aware of what state law or

 20  rule would allow the ballots to be transferred into the

 21  custody of the County Recorder?

 22        A.   I am not aware that that would be possible.

 23        Q.   And if those ballots are transferred into his

 24  custody, will you be able to perform your statutory hand

 25  count?
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 01        A.   We -- that depends on timing because it doesn't

 02  necessarily have to start on Saturday.  As long as you

 03  start within 24 hours, which we comply with doing the

 04  draw.  We start counting on Saturday with the parties

 05  because we have a staff of three, and we are extremely

 06  busy between election day -- we have been extremely busy

 07  for months.  And we are four days out from election, in

 08  case anybody forgot.  And so we are still -- we are doing

 09  audits.  We are processing -- we are bringing back

 10  equipment, so we start counting on Saturday, so depending

 11  on when they are going to start, that would be a problem.

 12             And then I am concerned about future statutory

 13  duties because the hand count is just one thing.  The

 14  canvass and audit are just one thing.  We had changes in

 15  the law that reduced the margins for recounts, and I

 16  highly anticipate anywhere from two to three, four

 17  possibly recounts across the state.

 18             So this isn't just a Cochise County issue.

 19  It's statewide that I am very concerned about if we have a

 20  recount.

 21        Q.   And so how would this hand count of all early

 22  ballots impact a recount?

 23        A.   The chain of custody is a huge concern and we

 24  operate in good faith.  So even if I were to get the

 25  ballots back, I still don't know from that gap, are they
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 01  still in the same batch, are they damaged.  And it's not

 02  that -- ballots are very fragile.  This is a long ballot.

 03  It's 19 inches.  It has three folds.  The timing marks,

 04  every time people handle them, it gets to be where the

 05  ballot becomes more fragile.

 06             So if you have to hand count those and then you

 07  have to recount them in the tabulators, we can have a

 08  whole lot more duplications of those ballots, which that's

 09  a whole process.  I don't know The Court really wants to

 10  get into, but opposite parties and they duplicate the

 11  whole ballot so the tabulator can count it because if

 12  there's any kind of damage, a tear, a rip, it won't count

 13  it.

 14        Q.   So when you talk about duplication, it is a

 15  matter of just those two parties team having to

 16  essentially move those ballots -- or those over to a new

 17  ballot so it can run through the tabulator?

 18        A.   Correct.  Yeah, there's a whole process.

 19  There's a log.  They are numbered.  They are separated.

 20        Q.   So in terms of just in your experience with

 21  hand counts, how many staff are in the elections

 22  department to assist you?

 23        A.   We are a staff of three, including me.

 24        Q.   And how many staff are necessary to conduct the

 25  hand count, the one that you performed?
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 01        A.   We start out with all three in the morning and

 02  go through taking the oath, signing the people in, doing

 03  the training, which lasts about an hour, and we have 12

 04  people that do this from the parties.  That's the number

 05  that we have all worked out because again this is a party

 06  process that we go through throughout the year.  And so

 07  that three people at each table for four teams because we

 08  have two batches of 200 in two vote centers, so it's 12

 09  people.  And then it takes two staff all day to just

 10  manage those four tables of people.

 11        Q.   Okay.  Speaking of the four tables, can you

 12  describe a little bit about the space that is necessary

 13  for the hand count?

 14        A.   It is a room about half this size, which works

 15  fine, four tables.  But to get more people in there, that

 16  would not be possible.

 17        Q.   Do you know how much space would be necessary

 18  to do a full hand count of all the ballots?

 19        A.   I haven't actually done the math on that

 20  because I have been busy trying to get this election done,

 21  but there's no -- there's no space in the [indiscernible]

 22  complex, which is the main county complex that would even

 23  have that remotely available.

 24        Q.   And what are the current security measures when

 25  the hand-count process is being conducted?
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 01        A.   So our building is under camera security and

 02  alarm all the time.  So we are basically closed to the

 03  public because the public doesn't need an elections

 04  department.  They need the recorder because they need to

 05  do voter registration.  Only candidates need us.

 06             So during the hand count the two staff are

 07  always available with the batches.  Again, understanding

 08  we operate in, you know, a mode of trust, they are still

 09  under our care and custody and control, so we are in there

 10  the whole time.  And part of the training is we use

 11  colored pens and there's no photography, and no putting

 12  extra marks on the ballot, that kind of thing.

 13        Q.   Now, I believe that Recorder Stevens had

 14  mentioned something about using a three-person method.  Is

 15  that the method that you use for hand counts?

 16        A.   It is not.  When we -- excuse me.  When we --

 17  when I took over and we first started doing hand counts,

 18  we tried the three person call out method, and we found it

 19  very distracting because the people were together in a

 20  room and indoor voices sometimes get louder and louder.

 21  And the accuracy rate was not very well, so we moved to

 22  the stack method, which has been a lot more accurate for

 23  folks.

 24        Q.   And what is the stack method?

 25        A.   So that's where you call out yes or no.  So
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 01  this is yes Mary Smith, no Mary Smith.  So you have a pile

 02  of yeses and a pile of noes.  You count the pile of yeses

 03  for Mary Smith.  That's what you put on the tally sheet

 04  and that's what's verified against the batch result

 05  report.

 06             And then you go to your no stack, like I am

 07  thinking in the office, Corporation Commission where you

 08  may have four candidates.  So you go through the no stack

 09  and do the same thing.  And that has been a lot quieter

 10  for them, and it has also been a lot more accurate for

 11  them.

 12        Q.   And I think we talked a little bit about chain

 13  of custody.  In your experience have you ever had to

 14  relinquish custody of the early ballots to any other sort

 15  of third party?

 16        A.   No.

 17        Q.   And do you have any concerns about that chain

 18  of custody?

 19             MS. MADDURI:  Foundation, Your Honor.

 20             THE WITNESS:  That concerns me very much.

 21             MS. ANDREWS:  Overruled.

 22             THE WITNESS:  Yes, that concerns me very much

 23  because ultimately the officer in charge of elections is

 24  responsible until the time I sign them off to the

 25  treasurer's vault.
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 01  BY MS. ESTES-WERTHER:

 02        Q.   Are you aware of any penalties under state law

 03  as your duty as an election official?

 04        A.   This would be a Class 6 felony, I believe.

 05        Q.   And then are you also aware of the Elections

 06  Procedure Manual and violation of that manual?

 07        A.   Yes.

 08        Q.   Do you happen to know what that penalty is if

 09  you violate?

 10        A.   Off the top of my head, I don't, but I believe

 11  that's a felony as well.

 12             FEMALE SPEAKER:  (Inaudible.)

 13             MS. ANDREWS:  Thank you.  Ms. Madduri.

 14             MALE SPEAKER:  (Inaudible.)

 15             MS. ANDREWS:  I'm still going in the same

 16  circle; right?  I called on Ms. Madduri.

 17             MALE SPEAKER:  You were going backwards so I

 18  thought you had switched.

 19             MS. ANDREWS:  Ms. Madduri -- I like to keep --

 20  this makes sure my head goes in the right order.  You

 21  don't want to confuse me.  You can confuse yourself all

 22  you want.  Okay?  You may proceed whenever you are ready.

 23  

 24                      CROSS-EXAMINATION

 25  BY MS. MADDURI:
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 01        Q.   Good afternoon.

 02        A.   Good afternoon.

 03        Q.   Thank you for being here.  I know it's not a

 04  good time for you, so I will keep this very brief.  I just

 05  was hoping you could explain a little bit more about sort

 06  of what happens if the candidates deadline isn't meant and

 07  kind of what happens after that and sort of -- yeah, what

 08  happens if the candidates' deadline is not meant by your

 09  count?

 10        A.   Well, I like to say that has never happened, so

 11  I am not sure.  All the repercussions, but it would be

 12  ungood, I think.  Because there are such strict dead

 13  lines, we have got to make sure a county canvass is able

 14  to meet the deadlines for a state canvass.  That is why

 15  they are set by statute.

 16             So we -- we are always within two to four days

 17  of the deadline.  There are so many audits, so many things

 18  that have to be done.  We don't have the luxury of having

 19  off on Veterans Day or Sunday.  We are working seven days

 20  a week and have been for many weeks now because of just

 21  the sheer amount of checks and balances that need to be

 22  done so that I can say, yes, this was a good election.

 23        Q.   And I understand that there are many different

 24  steps that you have to engage in once the polls close on

 25  election day.
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 01             But just to confirm, the hand-count audits that

 02  you have overseen in the past, just so it's not early

 03  ballots, I think you have said that those have never --

 04  you have never gone past the first round of that audit,

 05  which has the statutory minimum and maximum that you are

 06  permitted to do in that first round; is that right?

 07        A.   Correct, we have never had to expand the hand

 08  count.  And the hand count for us takes anywhere from four

 09  to nine hours on that Saturday.  And so we have been lucky

 10  that we are able to work with the parties with the people

 11  they send that can get that done in that day.  If we

 12  didn't get it done in that day, we would have to carry it

 13  over to Sunday, because by the time Monday comes around,

 14  then we have got equipment that's coming back that needs

 15  to be audited and checked and so many different things.

 16  That was part of the issue of trying to expand it, to do a

 17  full hand count, and just the time is not there for us.

 18        Q.   Okay.  And you said that typically finishes all

 19  of its processes that it needs to do for the canvass two

 20  to four days before the deadline; is that right?

 21        A.   Before the state deadline, yes, so that we have

 22  the canvass set.  And then our -- right when the board

 23  canvass, then that canvass gets sent to the state.

 24        Q.   Okay.  Based on your experience doing these

 25  hand-count audits and all of the other things that you
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 01  have had to do in past elections, does conducting the

 02  proposed full audit of early ballots, are you concerned

 03  that you -- your county overall would not be able to meet

 04  those deadlines?

 05        A.   I don't see how that could be done, but that's

 06  part of my concern with our staff of three doing it and

 07  trying to hire additional people and train them at this

 08  late of date because that wasn't brought up until just

 09  recently.

 10        Q.   Okay.  In your role as elections director, do

 11  you believe that that would cause any concerns among

 12  voters in Cochise County?

 13        A.   I believe people have spoke at the public

 14  meeting that indicated that, that they were concerned

 15  about the proposed full hand count, absolutely.

 16        Q.   Is it important to you that the election is

 17  conducted by the letter of the law, such that it is kind

 18  of lives up to the standards that you have previously

 19  conducted, the elections?

 20        A.   Absolutely.

 21        Q.   And are you concerned that the hand audit would

 22  comprise that?

 23        A.   I am concerned it could comprise the chain of

 24  custody and the position that I am put in by Staff Shoot.

 25        Q.   I don't think I have any other questions for
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 01  Director Marra.  Thank you for your time.

 02             MS. ANDREWS:  Thank you.  Mr. Blehm.

 03  

 04                      CROSS-EXAMINATION

 05  BY MR. BLEHM:

 06        Q.   All right.  Good afternoon.

 07        A.   Good afternoon.

 08        Q.   Who is your boss?  Who do you answer to?

 09        A.   I report to Rich Karwaczka, the county

 10  administrator.

 11        Q.   The county administrator.  Who does he report

 12  to?

 13        A.   He reports to the Board of Supervisors.

 14        Q.   All right.  So I believe you testified earlier

 15  that you don't report to the Board of Supervisors.  Are

 16  they superior to you?

 17        A.   Yes, absolutely.

 18        Q.   And so do they dictate what work you can and

 19  cannot do?

 20        A.   Through the county administrator and through

 21  statute, sure.

 22        Q.   Okay.  So through the county administrator and

 23  through statute they pass a law on the instructions on

 24  what you can and cannot do; correct?

 25        A.   Correct.
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 01        Q.   Okay.  And by statute are you aware that the

 02  County Board of Supervisors can also dictate that the

 03  County Recorder can conduct an audit of the ballots.

 04             FEMALE SPEAKER:  Objection; legal conclusion.

 05             MS. ANDREWS:  Overruled.  The witness may

 06  answer.

 07             THE WITNESS:  I imagine the Board can put any

 08  motions and pass anything that they would like.  That's

 09  their -- that's their prerogative.

 10  BY MR. BLEHM:

 11        Q.   That's their job; right?

 12        A.   Correct.

 13        Q.   To run the county?

 14        A.   Correct.

 15        Q.   And you can't -- you can't really do anything

 16  about that, can you?

 17        A.   I'm an employee.

 18        Q.   Okay.  Are you upset that the County Recorder

 19  was chosen to conduct this hand recount?

 20        A.   I am not upset.  I am concerned that we have

 21  legal issues.

 22        Q.   Okay.  And I believe you said one of these

 23  legal issues related to the chain of custody of the

 24  ballots; is that correct?

 25        A.   Correct.
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 01        Q.   Okay.  The early ballots, let's talk about the

 02  early ballots.  Who do you get those from?

 03        A.   The County Recorder's office.

 04        Q.   The County Recorder's office.  And that's who

 05  you would give them back to for this audit; is that

 06  correct?

 07        A.   I haven't actually had a plan or seen a formal

 08  chain of command, but that is the proposal, yes.

 09        Q.   All right.  And so I will just shorten that

 10  question up for you to a yes or no.  If this audit moves

 11  forward and the County Recorder is in charge of running

 12  this audit, you will transfer the early ballots in your

 13  possession to the County Recorder; correct?

 14        A.   Yes.

 15        Q.   Thank you.  All right.  How do you receive

 16  those ballots currently from the County Recorder?

 17        A.   So they are transported and locked secured

 18  plastic tubs with two people of opposite party that either

 19  we pick them up from them or they deliver them to us, and

 20  there's a chain of custody that's signed off on.

 21        Q.   Oh, okay.  So there is a chain of custody that

 22  your employees, I presume -- it's not you personal, but

 23  your employees assume responsibility for those ballots and

 24  you execute formal legal documents to transfer that chain

 25  of custody; is that correct?
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 01        A.   Correct.

 02        Q.   Okay.  So are you supposing that the County

 03  Recorder is just going to ask you to return all of those

 04  ballots without executing a chain of custody for them?

 05        A.   I have no idea.  I imagine not.

 06        Q.   Do you know if the Elections Procedures Manual

 07  requires that these ballots be handled and transferred

 08  with chain of custody documentation?

 09        A.   Uh-huh.  Yes.

 10        Q.   Why is that?

 11        A.   Security of the ballots.

 12        Q.   Security of the ballots.  Okay.

 13             And so you execute those documents because it's

 14  your duty under the law when you accept those ballots;

 15  correct?

 16        A.   We accept the ballots with the chain of custody

 17  forms provided by the recorder, so the recorder does the

 18  forms for that part, so, yes, we sign the form.

 19        Q.   You sign the forms and your employees declare

 20  that we have received X number of ballots from the

 21  recorder?

 22        A.   Correct.

 23        Q.   Correct.  Okay.  And so you don't know as you

 24  sit here today whether or not the County Recorder will

 25  follow the same process and procedure when receiving those
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 01  ballots back from you?

 02        A.   I don't have any doubt that he would have a

 03  procedure.  I just don't know what it is.

 04        Q.   Okay.  All right.  But in your mind you do

 05  believe that you will have to provide and compute

 06  additional chain of custody documents when you transfer

 07  those ballots to him?

 08        A.   Yes.

 09        Q.   I believe you said not doing so is a felony

 10  under the Elections Procedures Manual?

 11        A.   I don't know all the actual legal repercussions

 12  for every single thing, but I take that -- you know, any

 13  time I would violate, I am consider it to be a felony

 14  offense, if it's an intentional act, then yes.

 15        Q.   Well, so the testimony you gave -- well, strike

 16  that.

 17             Do you have any reason to believe that the

 18  County Recorder when he conducts this audit intends to

 19  violate Arizona law?

 20        A.   I don't have any idea one way or the other.

 21  Knowing his reputation, I would hope not.

 22        Q.   Knowing his reputation do you believe that in

 23  conducting this hand-count audit he intends to violate the

 24  law?

 25        A.   Again, I think that's why we are here in court
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 01  today because I think a big part of the issue is who is

 02  responsible for that and can that duty be delegated to

 03  someone else.

 04        Q.   I think we just discussed who is responsible

 05  for doing what in the county when you agreed that the

 06  county Board of Supervisors is ultimately responsible for

 07  deciding who does what.

 08             You sit in your office at the pleasure of the

 09  county Board of Supervisors?

 10        A.   I report to the county administrator.

 11        Q.   Who reports to whom?

 12        A.   The Board of Supervisors.

 13        Q.   The Board of Supervisors.  Okay.

 14             And so if the Board of Supervisors wanted to

 15  remove you in your capacity as the director of elections,

 16  could they do that?

 17        A.   They could do that through the county

 18  administrator I would imagine.

 19        Q.   But they could do that?

 20        A.   I'm an employee.

 21        Q.   Okay.  And so what would lead you to suspect

 22  they do not have the authority to task the County Recorder

 23  with leading a hand-count audit of the ballots in this

 24  election?

 25        A.   It's not a question of their authority to put

�0218

 01  that demand out and make that motion and require that.

 02  That's not my question.  They have absolutely the right to

 03  do that.

 04        Q.   They have the right to do that.

 05             Then what's your question with regard to the

 06  legality of this hand-count audit?

 07        A.   The concern that that is able to be a delegated

 08  duty to someone other than the election official in

 09  charge.

 10        Q.   Okay.  So you believe that this is your baby,

 11  don't you?

 12        A.   I don't believe that.  I am taking advice from

 13  the county attorney who interprets that statute.

 14        Q.   Okay.  But you are not happy that the County

 15  Board of Supervisors selected the County Recorder to lead

 16  this audit, are you?

 17        A.   I'm still doing the actual statutory duty I am

 18  supposed to do, so I am doing the same hand count I have

 19  always done.  I don't know that that's happy or unhappy.

 20  My duty hasn't changed.

 21        Q.   Are you currently doing a hand-count audit?

 22        A.   We will be starting, at least, unless I am

 23  informed otherwise from this court or someone else in that

 24  authority, that -- they made it clear our hand count

 25  starts 24 hours after the election.
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 01        Q.   Will be, you said.  My question was, are you

 02  currently conducting a hand-count audit?

 03        A.   I am going to say we are in the middle of the

 04  election.  The batches have been sequestered ready for the

 05  hand-count audit, so I would say we are in the process of

 06  it.

 07        Q.   Are you counting ballots?

 08        A.   We are not counting them for the hand-count

 09  purpose.  We are tabulating ballots.

 10        Q.   The ballots that are sequestered we'll just go

 11  with 100 percent of ballots that are hand counted then;

 12  correct?

 13        A.   If that's where they go, then yes.

 14        Q.   All right.  And so let's talk a little bit

 15  about ballots.  You produce the ballots; correct?

 16        A.   We create the election and design the ballot,

 17  yes.  I actually don't print them myself.  We have a

 18  printer for that, but, yes, that's part of our job.

 19        Q.   Who do you use to print them?

 20        A.   Runbeck prints our ballots.

 21        Q.   Runbeck prints your ballots.  I presume you do

 22  not stuff them in little envelopes and mail them to

 23  voters, do you?

 24        A.   I do not.  That's the Recorder's responsibility

 25  to mail the ballots.
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 01        Q.   All right.  So now we learn more about the

 02  Recorder's responsibility with respect to his

 03  participation in elections.

 04             The County Recorder is responsible for ensuring

 05  ballots are mailed to early voters; correct?

 06        A.   Correct.

 07        Q.   So you don't do that job?

 08        A.   Correct.

 09        Q.   You simply design the ballot?

 10        A.   Correct.

 11        Q.   You have held a ballot?  You have voted; right?

 12        A.   I sure did.

 13        Q.   All right.  You have talked about these ballots

 14  being fragile.  When you go vote, is your ballot fragile?

 15        A.   So in Cochise County --

 16        Q.   My question is, when you go vote, is your

 17  ballot fragile?

 18        A.   No.

 19        Q.   No.  How thick is the ballot paper?

 20        A.   When you go vote or early ballots?

 21        Q.   When you get an early ballot, how thick is the

 22  ballot paper?

 23        A.   That's fairly thick.

 24        Q.   The ballot paper is fairly thick.  Is it

 25  thicker than this little piece of paper I have got in my
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 01  hand?

 02        A.   It is.

 03        Q.   It's thicker, and you don't even have to touch

 04  this paper to know that, do you?

 05        A.   Uh-huh.

 06        Q.   And so you talk about these ballots as being

 07  fragile, especially the early ballots I think you were

 08  making reference to as being fragile.  So this is sort of

 09  I'm going to go down two roads with you at the same time.

 10  One of them is to sort of address a concern of the

 11  plaintiffs' witnesses, and the other is to talk about the

 12  fragility of these ballots.

 13             Now, what is your understanding of the process

 14  when the County Recorder -- well, the County Recorder

 15  doesn't mail ballots, does he, do you know?

 16        A.   They contract with Runbeck to mail them on

 17  their behalf.

 18        Q.   So the County Recorder contracts with Runbeck

 19  to print the ballots and the ballot envelopes; is that

 20  correct?

 21        A.   No.  The elections department is in charge of

 22  paying to have them printed.

 23        Q.   You pay to have them printed.  Who do you pay

 24  to have them printed?

 25        A.   Runbeck prints them.
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 01        Q.   Runbeck.  So you pay Runbeck to have the ballot

 02  and the ballot envelopes printed; correct?

 03        A.   The ballots.

 04        Q.   The ballots.  Who does the ballot envelopes?

 05        A.   The recorder's office.

 06        Q.   The recorder does.  What about the envelope,

 07  the yellow envelope, the return envelope?

 08        A.   That's the affidavit envelope and the green

 09  outer envelope are the responsibility of the recorder's

 10  office.

 11        Q.   Okay.  And so the recorder is responsible for

 12  both envelopes?

 13        A.   Correct.

 14        Q.   All right.  Does Runbeck print those?

 15        A.   I believe so.

 16        Q.   You believe so.  So Runbeck prints everything;

 17  right?

 18        A.   They print the ballots.  I'm not sure about

 19  anything else, but I would imagine they would print those

 20  envelopes.

 21        Q.   After everything is printed by Runbeck, do your

 22  elections volunteers and employees sit around on the

 23  weekend stuffing all that into ballot envelopes that the

 24  County Recorder then mails?

 25        A.   No.
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 01        Q.   That is done by who?

 02        A.   Runbeck.

 03        Q.   Is that done by machine or by hand, do you

 04  know?

 05        A.   I believe machine.

 06        Q.   It's done by machine.  Okay.  And so these

 07  ballots that are fragile are printed by these huge

 08  machines, and then the machines stuff both the ballot and

 09  the affidavit envelope into the mailing envelope; correct?

 10        A.   I believe so.

 11        Q.   And then Runbeck gives them to the postal

 12  service; is that correct?

 13        A.   I really don't know their process beyond that,

 14  but yes, they do mail them.

 15        Q.   They mail them.  Where do they get the

 16  information to send them to?  From the County Recorder?

 17        A.   Correct.

 18        Q.   So the first step of the process I guess is

 19  two-part.  You design the ballots, send the information

 20  over to Runbeck to have printed; correct?

 21        A.   Correct.

 22        Q.   And then the County Recorder sends voter

 23  registration information, voter data to Runbeck on which

 24  to print these envelopes; is that correct?

 25        A.   Correct.
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 01        Q.   All right.  And so then these big machines

 02  print these ballots, and then other big machines stuff

 03  them all into envelopes, and then other machines sort them

 04  and send them out to the postal service; correct?

 05        A.   I would imagine.  I again don't know their

 06  step-by-step process.

 07        Q.   Have you ever worked for the postal service?

 08        A.   I have not.

 09        Q.   Neither have I, but I can imagine they have big

 10  machines too, don't they, that handle these ballots that

 11  sort everything and process, or is it all people back

 12  there in the back room, do you think?

 13        A.   I have no idea.  I have no idea.

 14        Q.   So these ballots then, by the time they get to

 15  the voters who are intended to vote these ballots, have

 16  been handled how many times, by how many people, do you

 17  think?

 18        A.   I couldn't even guess.

 19        Q.   It could be hundreds?

 20        A.   I have no idea.

 21        Q.   Couldn't it?

 22        A.   Perhaps.

 23        Q.   Perhaps.  Okay.  And they are all produced and

 24  dealt with with large machines; correct?

 25             UNIDENTIFIED SPEAKER:  Objection; calls for
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 01  speculation.

 02             THE COURT:  Overruled.  If the witness knows,

 03  she may answer.

 04             THE WITNESS:  I would imagine.  I think you

 05  print on machines, and I don't know the postal service

 06  process.

 07  BY MR. BLEHM:

 08        Q.   So the voter then pulls it out of the envelope,

 09  and the voter votes it, and they can either put it in the

 10  mail for the postal employee to take back, at which point

 11  it's sorted again at the postal facility before it's taken

 12  to who?

 13        A.   They're delivered to the recorder's office.

 14        Q.   The recorder's office?

 15        A.   Uh-huh.

 16        Q.   And that's where then the signature

 17  verification takes place?

 18        A.   Correct.

 19        Q.   Okay.  And they're not removed from the

 20  affidavit envelope at that time; correct?

 21        A.   Correct.

 22        Q.   You do that?

 23        A.   Well, early boards do that, but yes, the

 24  elections department does that, yes.

 25        Q.   And so by the time these fragile ballots have
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 01  left Runbeck and get back to you, right, they have been

 02  through a lot, haven't they?  I'm not sure I'd want to be

 03  a ballot.

 04        A.   Well, they're in packets, and they're in double

 05  envelopes all that time, so they're fairly secure at that

 06  point.

 07        Q.   It isn't true, is it?  They're not always in a

 08  double envelope, are they?

 09        A.   Well, they're mailed in an envelope that's

 10  mailed in a packet, so there's -- there's two envelopes in

 11  there.

 12        Q.   There are two envelopes and a ballot in the

 13  packet, but the ballot is not stuffed into the affidavit

 14  envelope and mailed, is it?

 15        A.   No, not in the affidavit envelope.

 16        Q.   No.  So technically these ballots are only in

 17  one envelope the entire time?

 18        A.   I suppose.

 19        Q.   And so the voter can also elect to do what with

 20  that ballot?  The voter can take that ballot and drop it

 21  off at the county recorder's office or a drop box?

 22        A.   They can use a drop box, yes.  They have more

 23  than one.

 24        Q.   Do you know what the process is after it's

 25  dropped off at the drop box?
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 01        A.   That's the recorder's responsibility.  I'm not

 02  sure of their exact process.

 03        Q.   Understood.  And so we won't ask you that

 04  question then.

 05             So the ballots nevertheless, they're made to be

 06  durable; correct?

 07        A.   Correct.

 08        Q.   And they're made to be durable because they go

 09  through a lot; correct?

 10        A.   Correct.

 11        Q.   And then you sequester them after you count

 12  them, and you store them in a separate box in your cage, I

 13  called it; correct?

 14        A.   Correct.

 15        Q.   And then when you go and do your hand-count

 16  audit after a general election of any type, let's say, you

 17  pull them out of the cage, and they're being handled

 18  again, aren't they?

 19        A.   They are.

 20        Q.   Okay.  How many more times are these ballots

 21  going to be handled if this audit moves forward?

 22        A.   I have no idea, but if we're looking at 300

 23  people and three people to a table, I have no idea how

 24  many people will touch them at that point.

 25        Q.   Okay.  That's the audit itself that was
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 01  described to you, but what about getting to the audit?

 02  Are they going to touch a lot of different hands, or are

 03  you simply going to sign these ballots over on the chain

 04  of custody form so everything can be done legal to the

 05  County Recorder, who will then put them in his vault so

 06  that he can process them in his hand-count audit?

 07        A.   I'm not sure what your question is.

 08        Q.   Never mind.

 09             My point is, you described these ballots as

 10  being like flowers, but they're not, are they?

 11        A.   They are not flowers.

 12        Q.   No.

 13        A.   When we talk about a ballot, and you've made it

 14  very clear that they're folded and printed and put in

 15  envelopes and handled, and that's all true.  The folds in

 16  that thick paper are pretty thick.  So when they get run

 17  through high-speed tabulators, it doesn't weaken them, but

 18  the timing marks around them.  There are possibly food

 19  stamps on them, other things on them that cause them to

 20  have to be duplicated or have issues.  The more --

 21        Q.   These are ballots with food stains --

 22             THE COURT:  Mr.  Blehm?  Mr. Blehm, I was

 23  interested to hear where she went with that and please let

 24  her finish that answer.  Go ahead, ma'am.

 25             THE WITNESS:  Thank you, Your Honor.

�0229

 01             So the more these ballots are run through the

 02  high-speed tabulator, the more chance they have of being

 03  torn.  I believe the recorder mentioned when they use the

 04  envelope opening machines, sometimes those are sliced.  By

 05  the time we get them, sometimes they're cut by their

 06  machine before we have opened them.  So that's what I

 07  meant by being fragile.

 08             They're also very long being 19 inches.  And

 09  with those folds in them, they are secured in outer

 10  wrappers with a seal.  But the more people that are

 11  handling those, you don't exactly handle them straight on

 12  the bottom.  They could tend to fold over.  That fold on a

 13  timing mark means it won't be read by the machine.  It has

 14  to be duplicated.

 15             You made a comment about the storage and how

 16  they're transported.  Again, I have not seen anything as a

 17  plan or had any discussion about that.  But when I

 18  tabulate those, they are wrapped in those bundles with a

 19  security seal, and they're placed in a storage box, not a

 20  waterproofed plastic foot locker kind of container.

 21  They're put in a storage box similar to what you would

 22  store anything in a Bankers Box.

 23             And then those boxes are sealed, stored in the

 24  ballot cage until they go into the treasurer.  So if

 25  they're going to put them into plastic foot lockers,
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 01  that's going to be more people that are handling those

 02  ballots, that becomes a concern to me in the event we have

 03  recounts and those machines all have to be run through

 04  tabulators again because the more people that have handled

 05  them, they're not going to tabulate.  We're going to have

 06  to have them duplicated, which again is two people of

 07  opposite party.  That system is secure, but that's a time

 08  thing again.

 09  BY MR. BLEHM:

 10        Q.   Okay.  So the vast majority of ballots that are

 11  going to be counted in this election are early ballots;

 12  correct?

 13        A.   Correct.

 14        Q.   What percentage would you estimate?

 15        A.   80 percent of our county roughly votes early by

 16  mail.

 17        Q.   And we know that that the ballots that you go

 18  get at the election center -- do you have print on demand?

 19        A.   No, we do not.

 20        Q.   Oh, you don't?

 21        A.   No.

 22        Q.   So you have ballots printed for every precinct?

 23        A.   No, we do not.  We are low tech --

 24        Q.   If I go vote, for example, I walk in.  My name

 25  is Joe.  I'm in precinct 137, and I'm at a voting center
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 01  that's not in precinct 137.  How do you [indiscernible]?

 02        A.   So we use electronic voting machines.

 03        Q.   Okay.

 04        A.   So Joe, I'm assuming you would have your proper

 05  identification.  You would sign in with the wonderful poll

 06  workers on the poll book, and they would print the ballot

 07  that you use in the machine that has the barcode for your

 08  particular ballot style.  So that's a totally different

 09  ballot paper.  That's why I asked for clarification when

 10  you asked your other question.

 11        Q.   Understood, but they print my ballot; right?

 12        A.   No.

 13        Q.   No.  I vote on the machine?

 14        A.   Uh-huh.

 15        Q.   And then the machine prints my ballot?

 16        A.   Correct.

 17        Q.   So nevertheless, the ballot is printed, and

 18  that's a thermal more fragile paper; correct?

 19        A.   It's a thermal paper, and it doesn't have folds

 20  in it, so it doesn't tend to have any kind of rips or

 21  tears.  We rarely would have to duplicate those ballots.

 22        Q.   So how many -- in the 2020 election how many

 23  ballots did you have to duplicate because the machine

 24  would not read it?

 25        A.   Because of unreadable -- that it was
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 01  unreadable, not damaged or not torn or anything, I'm going

 02  to say roughly 100.  I don't have the exact figure with

 03  me.

 04        Q.   100 ballots.  And that's after these ballots

 05  transited through the U.S. Postal Service system multiple

 06  times, went through the County Recorder's processes, and

 07  wound up with you going through machines, 100 ballots, out

 08  of how many total early ballots cast?

 09        A.   I do have that figure.

 10        Q.   What is it?

 11        A.   So in the 2020 general, we had 48,865 early

 12  votes cast.  And those ballots were tabulated and then put

 13  into their Banker Boxes secured because the majority of

 14  them weren't sequestered for hand count, and they were

 15  never touched again.

 16        Q.   Okay.  So excluding those that come in damaged,

 17  and trust me, I have touched a lot of ballots, so I know

 18  they can be damaged, excluding those that come in damaged

 19  from either the postal service or from the voter

 20  themselves who sometimes will do things to their ballot

 21  that we don't want to talk about, but excluding those, you

 22  have 100 that you had to duplicate because the machine

 23  would not read it?

 24        A.   Uh-huh.

 25        Q.   Only 100.  What percentage is that?
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 01        A.   And I'm speaking strictly because that it was

 02  an unreadable image.  We're not talking voter intent.

 03  We're not talking overvote kind of things where -- because

 04  that puts it more like the 6- or 700 mark at least.

 05        Q.   With voter intent?

 06        A.   With voter intent.

 07        Q.   Really quickly, do you have any reason to

 08  believe that the County Recorder in the process he intends

 09  to use intends to alter voter intent in any way?

 10        A.   Again, we operate on a sense of honesty here,

 11  so I wouldn't think that, but I don't know what happens

 12  when those are out of my control.  I don't know.

 13        Q.   But when they're out of your control and you

 14  have executed a chain of custody document given possession

 15  to the County Recorder?

 16        A.   That would be the case.

 17        Q.   Right?  It doesn't matter, does it, your

 18  ballots?

 19        A.   It matters to me because if there's a recount,

 20  and they have got to come back to me, I'm still

 21  responsible ultimately for the ballots, done or lot.

 22        Q.   My question is, do you have any reason to

 23  believe the intent to change whatever would likely to be

 24  voter intent on the ballots?  Do you believe he intends to

 25  mark ballots to alter a voter's intent?
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 01        A.   I never said that.

 02        Q.   I'm asking if you had reason to believe.  I'm

 03  not accusing of you of saying that.

 04        A.   I thought I answered that.  We operate on a

 05  sense of honesty here.  I wouldn't think that.

 06        Q.   So aside from voter intent and ballots being

 07  damaged, only 100 out of 40-some-thousand and so, you're

 08  concerned now that these ballots are going to go through

 09  an audit process, which they go through an audit process

 10  anyway; correct?  A hand-count process, some of them?  But

 11  you're concerned that somehow this audit process is now

 12  going to damage these ballots such that they're not

 13  readable by a machine; is that correct?

 14        A.   Yes.  A certain amount of them, yes.

 15        Q.   What percentage would you estimate might be

 16  damaged?

 17        A.   I -- again, I haven't seen a plan or heard any

 18  final details, so I have no idea, but the more people that

 19  you have handle the ballots, the more chance you have of

 20  bending, timing mark issues, tears in the fold.  So I have

 21  no idea.

 22        Q.   When you do an audit, how many people handle a

 23  ballot?

 24        A.   There would be somebody who pulls that batch

 25  out of the box because again we have only sequestered the
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 01  number that we're required to have for the expanded, if it

 02  went that far, audit.  So the other -- in this case in the

 03  2020 general was close to 47,000 are still safe in the

 04  ballot cage.  So it's just going to be those couple

 05  thousand.  So it would be somebody from our staff who

 06  pulls that batch out of the box, puts it on the table for

 07  the three people that are going to count the ballots in

 08  our hand count process, and then the staff that wraps that

 09  ballot batch back up and puts it in the box.

 10        Q.   So you've got one staffer that pulls the batch

 11  out.  You have three people then who are going to handle

 12  these ballots at the table?

 13        A.   Uh-huh.

 14        Q.   And then you have one staff member who is going

 15  to put them back in the box?

 16        A.   Uh-huh.

 17        Q.   All right.  You heard the County Recorder

 18  testify as to what his proposal was, didn't you?

 19        A.   I did.

 20        Q.   All right.  And he testified I believe that

 21  he's going to have, you know, three people to count these

 22  ballots?  That's three people at the table?

 23        A.   I'm not really clear on that --

 24        Q.   Let's say he does, though.

 25        A.   -- because he indicated he was still kind of
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 01  working through those things, so I'm not real clear on

 02  that.

 03        Q.   Let's say he does because he testified he can

 04  have three people per table.  So a wash three people per

 05  table, isn't it?

 06        A.   I suppose.

 07        Q.   So let's say he has one person bring those

 08  ballots and put them on the table for the three people to

 09  count.  That's a wash, isn't it?

 10        A.   But did you count and are you including --

 11        Q.   That's a wash?

 12        A.   If it's one person, sure.

 13        Q.   Especially with your system; right?

 14        A.   Sure.

 15        Q.   And then he has one person take those ballots

 16  back and put them back in the box.  That is a wash;

 17  correct?

 18        A.   Uh-huh.

 19        Q.   So I guess your only concern then is that you

 20  don't really know if they're going to be 100,000 other

 21  people touching those ballots other than those five?

 22        A.   Well, I thought that was already made clear

 23  because they're going to be putting them into plastic tubs

 24  and transporting them back and forth every day.  So I'm

 25  not sure how many other people that would be.
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 01        Q.   Now, are they going to be touching the ballots,

 02  or are they going to be putting the boxes in the tub?

 03        A.   I don't know.

 04        Q.   You don't know?

 05        A.   I don't know.

 06        Q.   We don't know.  But my point is simply this,

 07  can you agree, that with respect to the actual audit

 08  procedures, there are not going to be any other people

 09  touching these ballots that's really different than your

 10  procedures; would you agree?

 11        A.   I'd agree if it's three at a table and one

 12  person putting them in and taking them out, yes.

 13        Q.   All right.  Okay.  I believe you said in

 14  your -- in your recount, you pull two batches of 400

 15  ballots; is that correct -- your hand audit?

 16        A.   We have batches in 200, so we select two, which

 17  would be 400.  That's a minimum.

 18        Q.   Okay.  So your minimum audit of an election

 19  involving -- and that's for this election?

 20        A.   That's based on the number of early ballots

 21  that we'd had tabulated on election morning.  That's

 22  assuming we have 40,000 early ballots.  But there is a

 23  minimum of 400.

 24        Q.   A minimum of 400.  But you're assuming maybe

 25  approximately 40,000 ballots?
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 01        A.   That was our highest when we picked these

 02  originally, yes.

 03        Q.   And I want to talk a little bit about, you

 04  know, there's a lot of controversy these days, and you're

 05  an election administrator, so I know you've got to be

 06  aware of it, a lot of controversy these days, isn't there,

 07  surrounding elections?

 08        A.   I think there's a lot of confusion.

 09        Q.   There's confusion?

 10        A.   You could probably term it 30 different words.

 11        Q.   I would agree there's a lot of confusion.  But

 12  would you agree there's a lot of controversy as well?

 13        A.   Uh-huh.

 14        Q.   Yeah?  A lot of controversy, a lot of

 15  confusion.  And so I sort of want to talk a little bit

 16  about the public policy behind, you know, auditing

 17  elections and the public policy behind allowing county

 18  election administrators to exceed the minimum required

 19  number in an audit.

 20             You're aware that Maricopa County in 2020

 21  counted more than the minimum required by law.  Are you

 22  aware of that?

 23        A.   Are you referring to the audit the Senate

 24  required?

 25        Q.   No.  I'm talking about Maricopa County
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 01  performing its required statutory hand-count audit

 02  following the 2020 election.  Are you aware that they

 03  counted more than the statutory minimum?

 04        A.   I haven't followed all that, to be honest, to

 05  track all the numbers.  That was two years ago, and I have

 06  done I don't know how many elections since then.

 07             (Background speaking off the record.)

 08        Q.   So you are unaware that Maricopa County counted

 09  more ballots than was required by law?

 10        A.   I -- I -- again, I don't keep track of that

 11  from two years ago.  I couldn't tell you exactly how many

 12  they counted.

 13        Q.   I'm going to hand you what's been marked as

 14  Exhibit A.

 15             UNIDENTIFIED SPEAKER:  Your Honor, may we see

 16  that before she answers?

 17  BY MR. BLEHM:

 18        Q.   All right.  I'm handing you what I will

 19  represent is a November 4, 2020, correspondence from

 20  Attorney General Mark Brnovich to Chairman Hickman,

 21  Maricopa County Board of Supervisors.  And have you ever

 22  seen that correspondence before?

 23        A.   I probably have.  I can't recall.

 24        Q.   Could you read that last paragraph?

 25        A.   Although at this point in time we have no
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 01  reason to believe the tabulation equipment did not work

 02  properly, an expanded hand count may help alleviate

 03  concern and provide public confidence in the integrity of

 04  the vote tabulation process.  Thank you for your prompt

 05  attention to this matter.

 06        Q.   And so is that the Attorney General -- well,

 07  first of all, the Attorney General, are they the chief law

 08  enforcement officer in the State of Arizona?

 09        A.   Yes.

 10        Q.   If you need a legal opinion as the Director of

 11  Elections, you know, who do you turn to for legal

 12  opinions?

 13        A.   I turn to the County Attorney's office.

 14        Q.   Who does the County Attorney turn to?

 15        A.   I'm not sure what their process is.  I imagine

 16  they could go to the Attorney General.

 17        Q.   They could go to the Attorney General?

 18        A.   Uh-huh.

 19        Q.   Does this correspondence state anything with

 20  respect to, you know, why it might be a good reason to

 21  have expanded-scope audits of elections?

 22        A.   I can't answer that.  He's suggesting that they

 23  count more.  That doesn't say they did count more.

 24        Q.   He's suggesting they count more because -- tell

 25  me if I read this incorrectly -- because it may help
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 01  alleviate concern and provide public confidence?

 02        A.   That's what the letter says.

 03        Q.   Yes.  Okay.  And so what do you think about

 04  expanded audits?  Do you disagree with them?

 05        A.   I think there's a policy in the procedures

 06  manual and in statute that defines how and when an

 07  expanded hand count is required.

 08        Q.   Okay.  You said required?

 09        A.   Uh-huh.

 10        Q.   You've read the EPM; correct?

 11        A.   A couple times.

 12        Q.   You've been in court all day today; correct?

 13        A.   I have.

 14        Q.   You've heard the testimony about the proposed

 15  EPM submitted by Secretary of State Katie Hobbs; correct?

 16        A.   I have.

 17        Q.   And in that EPM and the current EPM governing

 18  Arizona election law, 2019 version, does it not state that

 19  the county can count more early ballots than the statutory

 20  minimum?

 21        A.   It does.

 22        Q.   Does it say they cannot count them all?

 23        A.   It does not.

 24        Q.   So again, I'll go back to my egg analogy.  If

 25  it says you have to eat two eggs, that does not say you
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 01  cannot eat more.  You can eat more; correct?

 02        A.   That's absolutely your entitlement, but you

 03  probably had lunch, and I'm not sure if you're hungry, but

 04  yes.

 05        Q.   You're right.  I had lunch, and no, I am not

 06  hungry anymore.

 07             And so expanded audits in today's day and age,

 08  do you think they might be a good thing to help alleviate

 09  the public's concern about what is happening in our

 10  elections?

 11        A.   I deal with the public all day every day.  And

 12  I have no idea what would satisfy public anymore.

 13        Q.   Are there a lot of members that you encounter

 14  in the public that say what's going on in our elections?

 15        A.   No.

 16        Q.   No?  You don't hear that at all?

 17        A.   I encounter a lot of people that are just angry

 18  and scream and yell and leave angry voice mails and hang

 19  up.  That's what I experience the most.

 20        Q.   Well, I'm really sorry to hear that.  That

 21  doesn't sound like a very good day.  But there's a lot

 22  of -- is there -- do you sense a lot of since says

 23  cynicism about elections in the United States?

 24        A.   I don't really speak to people, you know,

 25  outside of the county very much, so I hear from county
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 01  voters, and I think we're about half and half.

 02        Q.   About 50/50?

 03        A.   Yeah.

 04        Q.   We're a nation divided about as divided as a

 05  nation gets, are we not?

 06        A.   I don't know again about the nation.  I just

 07  judge -- I don't get calls from people mostly from other

 08  places.  I get calls from Cochise County voters.

 09        Q.   So here we are today, and we have plaintiffs,

 10  and we have defendants, and plaintiffs are asking this

 11  court, right, to tell Cochise County, the Cochise County

 12  Board of Supervisors that you cannot count more than

 13  1 percent of your early ballots.  And then we have

 14  defendants that say, gosh, the law lets us count them all.

 15  Why can't we count them all?  Why can't we assuage the

 16  feelings our voters have about the election by showing

 17  them through a hand recount?

 18             UNIDENTIFIED SPEAKER:  Object to the form.

 19             THE COURT:  Overruled.

 20  BY MR. BLEHM:

 21        Q.   Why can't we do that?

 22        A.   That's a decision for the court, Your Honor.

 23  I -- I can't answer legal questions.

 24        Q.   Do you think a hand recount might help

 25  alleviate the 50 percent of voters in your county who do
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 01  not trust machines?  Do you think it might help alleviate

 02  some of the concerns they have?

 03        A.   Based on the plan we have now, no.

 04        Q.   No?  Why not?

 05        A.   Because there's not going to be anything to tie

 06  those results to.  There's not a batch result report, and

 07  I counted 12,000, roughly, ballots already in batches of

 08  200.  There's not going to be anything to tie those to

 09  except the actual results of the final, final election.

 10  So I don't think it's going to alleviate that.

 11        Q.   If they -- if they match, wouldn't that

 12  alleviate concern?

 13        A.   It would alleviate concern if they matched is

 14  what you said.  And again, they can't under -- under the

 15  hand-count policy that we have in here, law, procedure,

 16  however you determine it, it's done batch by batch,

 17  totaled out to those batch reports.

 18        Q.   Correct.  So I guess this gets to how you store

 19  the ballots; right?  I'm very familiar, for example, with

 20  Maricopa County and how they do their elections, and so

 21  I'm going to use them as an example just to see if you do

 22  things differently to make it easier for me, okay, because

 23  I'm slow.  So when Maricopa County counts a ballot --

 24             THE COURT:  Hang on for just a second for a

 25  couple reasons.  Number one, we are going to need to take
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 01  a break.  Number two, I want to remind everybody it's

 02  3:25.  We need to finish this witness, and I'm sure

 03  counsel would like to argue the case as counsel always

 04  does.  And we're going to finish today at 5:00.  I'm not

 05  going to keep folks here past 5:00.

 06             MR. BLEHM:  Understood, Your Honor.

 07             THE COURT:  So I don't know if we need a break

 08  now to ensure that that can happen or if we need a break

 09  after your questioning, and I'm not trying to limit, but

 10  I'm trying to advise that if we continue to question,

 11  which is fine, the cost of the argument is going to be

 12  short.

 13             MR. BLEHM:  Understand, Your Honor, and I am

 14  just about done.

 15        Q.   And so Maricopa County, they kept their ballots

 16  in batches of 200 ballots, and out with the machine it

 17  spits a batch sheet that stays with those ballots.  Do you

 18  do the same thing?

 19        A.   A batch sheet?

 20        Q.   Yeah, a batch slip.  They have got a little

 21  batch slip that says there are 157 ballots in this batch

 22  slip or there are 200 ballots, or do you have some sheet

 23  that comes out with those ballots that stays with those

 24  ballots?

 25        A.   But you're not referring to a batch sheet as a
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 01  batch result.

 02        Q.   Whatever you do, how do you do it?

 03        A.   Because there is a report that prints out that

 04  says, yes, 200 ballots or 199, but it doesn't have results

 05  on it.

 06        Q.   Okay.  But that doesn't really matter, does it?

 07        A.   It does matter.

 08        Q.   Why does that matter?

 09        A.   Because that's how you tie in the results per

 10  race per batch.

 11        Q.   Only if you do it your way?  Only if you do it

 12  your way, okay, which is not required by the EPM, is it?

 13        A.   I believe it is.

 14        Q.   The EPM gives you a great deal of discretion in

 15  which batches you select, doesn't it?

 16        A.   It does.

 17             MR. BLEHM:  Thank you, Your Honor.  I'm done.

 18  Shall we break before Mr. Kolodin?

 19             THE COURT:  I think that's probably a good

 20  idea.  Let's take 10 minutes because we're going to take a

 21  five-minute cumber break.  Let's come back at 35 of.

 22             (Recess was taken.)

 23               THE COURT:  Thanks everyone.  Please be

 24  seated.  We are back on the record.  The record will

 25  reflect the presence of same counsel, same parties.
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 01               Everybody, I want to put something on the

 02  record.  Apparently there was a request from a local -- I

 03  presume local media member who wished to have a telephone

 04  in the courtroom for purposes of taking photographs and

 05  videos.  Pursuant to Supreme Court Rule 122 I require this

 06  be held in advance, be made in advance much like Cochise

 07  County does as a general rule.  I was not made aware of

 08  the request until after lunch today.  I denied it because

 09  I didn't have the opportunity to discuss with anyone the

 10  opportunity as I think the rule requires.  And so I want

 11  everybody to know that happened.

 12               It is not that I don't believe it is

 13  appropriate to allow the press to have access, in fact,

 14  quite the opposite.  I had press here in the courtroom and

 15  press on our call-in lines I think five or six different

 16  members of the media.  And it's not that I don't believe

 17  that cameras should be in the courtroom.  It's just that

 18  we didn't have the appropriate ability to have the hearing

 19  that Court thinks is required under Rule 122.  So for that

 20  reason it was denied.

 21               I just need to make a record of that to let

 22  you all know that happened.

 23               With that having been said, Mr. Kolodin, is

 24  it your opportunity now?

 25  
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 01                        CROSS-EXAMINATION

 02  BY MR. KOLODIN:

 03        Q.   Now, Ms. Marra, I believe you testified that

 04  you started the process already.  You already picked the

 05  random batches; is that right?

 06        A.   Correct.

 07        Q.   Okay.  Now, you'd agree with me that the

 08  political leanings of voters, those tend to be correlated

 09  with when they vote; right?

 10        A.   I can't really agree or disagree.  I don't

 11  track that.  I don't -- that's not something that's part

 12  of my duties.

 13        Q.   Okay.  Well, your office does have data on

 14  that; right?

 15        A.   Not really.  The elections department, we have

 16  -- we don't really even track, you know, like that would

 17  be a voter reg thing more likely.

 18        Q.   Okay.  Fair enough.  If I were to represent to

 19  you that it was the case, that political leanings of

 20  voters was correlated with when they vote, would you have

 21  any reason to disbelief me?

 22        A.   I guess it would depend on your source, but no.

 23        Q.   Okay.  Let's try to logic our way through this.

 24  Happy to send you lots of sources.  In fact, early voters

 25  tend to skew more slightly more Republican.  Believe it or
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 01  not that's true.  But let's try to like logic our way

 02  through this.  Right?

 03             Let's say that I am an individual that believes

 04  the 2020 election was stolen, I watched 2000 Mules, the

 05  whole thing.  I got all the paraphernalia and I have got

 06  the hat.  Okay?  Am I more likely to vote by mail or am I

 07  more likely to vote on election day?

 08        A.   I don't know.

 09        Q.   I watched 2000 Mules.  I think mail-in voting

 10  is terribly unsafe and the drop boxes are terrible.  Am I

 11  more likely to vote at the polls on election day or am I

 12  more likely to mail in my vote?

 13        A.   Again, I don't know.  If you base it on a

 14  movie, but, you know, people lie same like they do with

 15  candidates when they say I am a registered voter, I can

 16  sign your petition.  So I don't know.

 17        Q.   But if I am a voter that believes that, whether

 18  it's true or not, am I more likely to vote at the polls on

 19  election day?

 20             MR. BLEHM:  Your Honor, asked and answered.

 21             THE COURT:  Sustained.

 22  BY MR. KOLODIN:

 23        Q.   Okay.  You'd admit, though, that it is at least

 24  possible logically that the political preferences of

 25  voters are correlated to when they vote; right?
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 01        A.   Probably.

 02        Q.   Okay.  Probably.  So actually hypothetically

 03  depending on when you pick the batches of ballots to do a

 04  hand count on, you might be able to pick a

 05  nonrepresentative sample let's say; right?

 06        A.   I don't really know.  I mean, because early

 07  ballots come in from all over the county.  It's not like

 08  they are coming from one particular city or.

 09        Q.   I am not talking about geographically

 10  representation.  I am talking about you might be able to

 11  pick a sample that is more Republican or more Democrat

 12  than the (indiscernible); right?  Hypothetically?

 13        A.   Again, I just -- I am sorry if I am frustrating

 14  you because I can't answer the question, but.

 15        Q.   It is really a simple, logical question.  If it

 16  is the case, I am just asking you to assume with me that

 17  that is true, if it is the case that when somebody votes

 18  is correlated with their political preferences, then it is

 19  possible to pick a nonrepresentative sample to do a

 20  hand-count audit of depending on when they vote; right?

 21        A.   I am still just kind of -- I am not really

 22  following the line of questioning.  I mean, I hear you.  I

 23  understand the concept.  But because they come in the mail

 24  and they come from the recorder and they come from drop

 25  boxes and there could be a week lag time.
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 01        Q.   I am trying to make it really, really simple.

 02  Okay?  Let's say that all Republicans vote early and all

 03  Democrats vote on election day.  Then if I want to pick a

 04  random sample to hand count that is all Republicans, all I

 05  have to do is pick it from a batch that votes earlier;

 06  right?

 07        A.   If that is your logic that you just stated.

 08        Q.   But you would also agree with me that there is

 09  absolutely no way on earth to pick a nonrepresentative

 10  sample to hand-count audit if you do 100 percent

 11  hand-count audit; right?

 12        A.   Then you are going to absolutely count every

 13  ballot, so that's a given.

 14        Q.   Okay.  Now, you would also agree with me that

 15  nothing in the EPM refers to the Director of Elections or

 16  the election strike; right?

 17        A.   You're right.  It refers to the officer in

 18  charge of elections.

 19        Q.   Okay.  And that is something a little bit

 20  different; isn't it?  Right?

 21        A.   I suppose it could be.

 22        Q.   Okay.  Let's talk about who's an officer.

 23  Right?  Who is an officer of the county, that's defined by

 24  statute; right?

 25        A.   Um-hum.  Officers, yes.
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 01        Q.   Yeah.  ARS 11-401.  And the officers in the

 02  county are the sheriff.  Are you a sheriff?

 03        A.   No.

 04        Q.   The recorder.  Are you a recorder?

 05        A.   No.

 06        Q.   The treasurer.  Are you that?

 07        A.   No.

 08        Q.   Superintendent?

 09        A.   No.

 10        Q.   You are not on that list; right?

 11        A.   Correct.

 12        Q.   Okay.  Now, an officer of the county can

 13  delegate some of their authority; right?

 14        A.   Sometimes, yes.

 15        Q.   And that's how you have been given yours;

 16  right, your delegated the authority of the board?

 17        A.   Yes.

 18        Q.   Okay.  Now, in fact, ARS 16-602(F) refers to

 19  the County Recorder or other officer in charge of

 20  elections; right?

 21        A.   Uh-huh.

 22        Q.   Okay.  Now, nobody doubts that you are

 23  qualified.  You obviously are.  Counsel examined you.  You

 24  are extremely qualified elections strike.  But you don't

 25  want to do it; right?
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 01        A.   I can't do it.

 02        Q.   Okay.  If this Court declined to issue an

 03  injunction, would you do it then?

 04        A.   They have already delegated it you said to the

 05  recorder.

 06        Q.   What about the board asked you to do it, would

 07  you do it then?

 08        A.   I have already said that I don't believe that

 09  it's legal.

 10        Q.   So you wouldn't do it even if the Court

 11  declined to issue an injunction; right?

 12        A.   They have already delegated it.

 13        Q.   Okay.  Would you still attend the hand count?

 14        A.   I think we determined that it is four days out

 15  from the election and I am going to be incredibly busy for

 16  the next two weeks.  So depending on what their schedule

 17  is, perhaps.  But my focus is to finish out this election

 18  and all the many audits and reports I have to do for that.

 19  So I don't know that I would be available for their hand

 20  count.

 21        Q.   But if you are so concerned about the chain of

 22  custody potentially being breached and the recorder not

 23  being able to be trusted to maintain the chain of custody

 24  and all that, would you want to be there to see?

 25        A.   Short of living there 24 hours just going to
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 01  visit isn't going to help me at all.

 02        Q.   You wouldn't want to inspect the way that he's

 03  maintaining the chain of custody, documentation, you

 04  wouldn't want to see how the handoffs work?  You wouldn't

 05  want to see any of that?

 06        A.   I haven't even see a plan so I can't answer

 07  that.

 08        Q.   Now, you agree with the estimate that there

 09  will probably be about 35,000 ballots to count this

 10  election cycle in this county?

 11        A.   Yeah.  Somewhere between 30, 35,000 most

 12  likely, yes.

 13        Q.   I am a lawyer.  I am bad at math.  If I was

 14  good at math, I would be an engineer.  But here's the way

 15  you break it.  Let's say you only have 50 volunteers a

 16  day.  Right?  And they are working eight hours a day.  Are

 17  you -- you would agree -- sorry, 50 volunteers a day they

 18  are working for eight days.  Right?  You would agree with

 19  me that each volunteer only has to count less than 15

 20  ballots that day in order for that count to be completed;

 21  right?

 22        A.   I can't agree with that because I don't

 23  understand how their plan's going to work.  What I can

 24  understand --

 25        Q.   But it's just a math question.  It is not a
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 01  plan question.  If I have 35,000 ballots, 50 volunteers

 02  and eight days, then each volunteer has to count 14.6

 03  ballots per day to get that count done in time.  Is my

 04  math right or is my math wrong?

 05        A.   I'm not able to check your math right now so if

 06  you did it, then we can say that that's your math.

 07        Q.   Never trust --

 08        A.   I don't have my cellphone with me and I don't

 09  have a calculator but I am happy to get one if I need to.

 10        Q.   Fine.  Fair enough.  Never trust a lawyer's

 11  math.  We can only divide by three.  What kind of cases

 12  does the county attorney primarily handle?

 13        A.   The county attorney's office handles criminal,

 14  civil, they represent the department, they represent

 15  elected officials.

 16        Q.   What is most of their work?

 17        A.   I have no idea what most of their work is.

 18        Q.   What did the county attorney do before he

 19  became county attorney?

 20        A.   Our county attorney was an attorney.

 21        Q.   Okay.  What kind of attorney?

 22        A.   I have no idea.

 23        Q.   Was he an election lawyer?

 24        A.   I believe he was a prosecutor but I have no

 25  idea what his history and his practice.
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 01        Q.   So he was a criminal lawyer, he practiced

 02  criminal law?

 03        A.   Uh-huh.

 04        Q.   How about the DAG's office, do they handle a

 05  lot of election law?

 06        A.   They do.

 07        Q.   And you'd agree with me election law is pretty

 08  complicated; right?

 09        A.   It is complicated.

 10        Q.   Yeah.  You deal with a lot of it in your job;

 11  right?

 12        A.   (No answer heard).

 13        Q.   Now, one more question.  You know, this county

 14  is a very deep red county; right?

 15        A.   It has more Republican voters, yes.

 16        Q.   I mean, a decent number of those people,

 17  election skeptics.  Is that fair to say?

 18        A.   I am sorry?

 19        Q.   A decent number of those people are election

 20  skeptics.  Fair to say?

 21        A.   Probably.

 22        Q.   Certainly the ones who call your office; right?

 23        A.   Probably, yes.

 24        Q.   Okay.  If plaintiffs succeed in stopping an

 25  audit that the board of supervisors has already declared
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 01  that they want to count 100 percent of ballots, if

 02  plaintiffs succeed in stopping that, what will those

 03  people think?

 04             MR. BLEHM:  Objection.  Foundation.

 05             THE COURT:  Sustained.  Calls for speculation.

 06  BY MR. KOLODIN:

 07        Q.   Do you live in this county?

 08        A.   I do.

 09        Q.   Do you talk to a lot of people in this county?

 10  Do you have a lot of friends in this county?

 11        A.   I am an election official.  I work seven days a

 12  week.  I don't have a lot of friends in this county.  I

 13  barely go home in this county.

 14             MR. KOLODIN:  In that case then I will

 15  acknowledge, Your Honor, my question lacks foundation and

 16  I am done with the witness.  Thank you.

 17             THE COURT:  Thank you, sir.  Ms. Estes-Werther,

 18  any redirect?

 19  

 20                   REDIRECT EXAMINATION

 21  BY MS. ESTES-WERTHER:

 22        Q.   Ms. Marra, just to clarify here, are you aware

 23  of any statute, law, rule or procedure that designates

 24  hand counts to anyone other than yourself?

 25        A.   No, I am not.
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 01        Q.   And you have not had -- in your experience you

 02  have not essentially given up custody for another hand

 03  count to be conducted by another individual?

 04        A.   That's correct.

 05        Q.   And there's been a lot of sort of inferences

 06  here about that perhaps you have issues, trust issues or

 07  upset or feelings about this audit.  But what is really

 08  the basis for your concern about a full early ballot

 09  audit?

 10        A.   My concern is that in the statute it's the

 11  ability to expand a hand count is already built in based

 12  on if the numbers are not correct.  And the statute you

 13  referenced that it is the election officer in charge of

 14  elections, it is not written like many statutes that says

 15  the recorder and/or other officer of elections.  And so

 16  that whole chain of custody in the end the ballots come

 17  back to me and I am very concerned we are going to have

 18  recounts and I can't guarantee that custody and that's the

 19  problem for me because that impacts everybody on that

 20  ballot and everybody in Arizona.

 21        Q.   Has the recorder had discussions with you about

 22  this chain of custody of the ballots from you to him to

 23  perform this?

 24        A.   No, we have had no conversations.

 25        Q.   And I think earlier in testimony recorder had
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 01  represented that he had a draft plan.  Have you received

 02  that plan or reviewed it?

 03        A.   I have not.  The only thing I saw was when the

 04  first meeting that was conducted two or three weeks ago

 05  there was a Power Point presentation he did that's part of

 06  the record.  That was the only thing I have seen.

 07             MS. ESTES-WERTHER:  I think that is all I have,

 08  Your Honor.

 09             THE COURT:  You knew I was going to have to

 10  questions; right?

 11             THE WITNESS:  I hoped so.  I hope I have

 12  answers.

 13                          EXAMINATION

 14  BY THE COURT:

 15        Q.   When the ballots are not being counted, is that

 16  when they go into the vault, the cage?  When the ballots

 17  are in your possession, they have been tabulated, you have

 18  them for your audit, where are they stored if they are not

 19  actually being audited?

 20        A.   So they are still stored in bankers boxes by

 21  their batches and they are stored in our ballot cage in

 22  our warehouse.

 23        Q.   Who has access to that?

 24        A.   I do.  Two of my staff do.  And that's it.

 25        Q.   If it is not -- how does it get from the cage
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 01  to where it goes to be audited.  First of all, I am not

 02  familiar with what your office looks like, what the

 03  building looks like, any of that.  Tell me how that

 04  happens.

 05        A.   So the morning of the hand count on that

 06  Saturday when they arrive, because that is the first time

 07  the batches are taken out of the cage.  When we do the

 08  hand-count draws that Wednesday, that's what ships with

 09  numbers on them.  So the ballots are secure.  On Saturday

 10  morning when the hand count starts those are taken by two

 11  people of opposite parties, usually always at least a

 12  staffer and either an early board worker or one of the

 13  hand-count members and then those are taken to the room

 14  right around the corner in our building.  It is still

 15  under camera and locked security.  And that's where the

 16  hand count happens where we stay and then they are placed

 17  back in that box and taken back to the cage.

 18        Q.   Once the ballots are provided to you for

 19  putting into batches for tabulating, for sealing, for that

 20  whole process, is there ever a time when they are not in

 21  the possession of either you, a staff member who works for

 22  you or two members of opposite parties who can transport

 23  them from point A to point B?

 24        A.   No, because they go from the recorder's office

 25  with the chain of custody to our office and to early board
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 01  who opens the affidavit envelopes, that kind of thing,

 02  processes them for tabulation and they are always stored

 03  in that ballot cage under our control.

 04        Q.   Do you have promulgated written instructions

 05  for individuals as far as how you expect them to oversee

 06  the audit, how you expect them to count ballots or

 07  anything like that?

 08        A.   For the hand-count audit members that we deal

 09  with, the party members?

 10        Q.   Yes.

 11        A.   We don't have a written.  It is pretty much

 12  procedure in the manual.  But we go through the same thing

 13  like we do poll workers.  We have an oath, you take a

 14  duty, nobody touches the ballots with another pen, nobody

 15  changes anything.  Standard things like that.

 16        Q.   Where do those standard procedures come from?

 17        A.   Our poll worker manual.  And mostly statute.

 18  Everything in the poll worker manual is statute.

 19        Q.   When you set aside ballots, and I apologize, I

 20  am not thinking of the absolute correct verbiage, but you

 21  set aside a specific number of ballots they might use to

 22  carry out procedure, the 1 percent or 2 percent

 23  sequestered?

 24        A.   That's correct, yes.

 25        Q.   When you sequester those ballots, my
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 01  understanding is in addition to sequestering them you also

 02  print out what you call batch report or batch sheet,

 03  whatever it is?

 04        A.   Batch result report.

 05        Q.   Batch result report?

 06        A.   Yes.

 07        Q.   What does a batch result report include?

 08        A.   So it's basically from the tabulator machine.

 09  It is just the report of the results of that batch, 200

 10  ballots in count.  It's broken down by the candidates and

 11  they are all early votes because they are the only thing

 12  we are counting as opposed to provisional or election day

 13  and so it gives the result of just those 200 ballots.

 14        Q.   Does the batch result report also tell you what

 15  machine counted those ballots?

 16        A.   Yes, Your Honor, it does.

 17        Q.   When I read the EPM and I read statutes, I have

 18  read where it is the statute seems to me anyway to

 19  indicate that you are required if you are going to do this

 20  audit to be able to tell which machine counted those

 21  ballots.  Is that correct?

 22        A.   That is correct, Your Honor.

 23        Q.   Why based on your training and experience and

 24  education and experience, why is it that that happens?

 25        A.   In case there is a malfunction or there is an
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 01  issue that is really important to track it down.  We have

 02  two machine tabulators that we use for early ballots.  We

 03  very seldom get enough ballots at a time to have both

 04  going at a time because it takes two more people.  So

 05  usually we use that one machine.  And in the event of a

 06  recount everything would be tabulated again on those

 07  machines.  But it's really important to have a source

 08  document to tie those two.

 09        Q.   Is it fair to say that if, for example, the

 10  numbers were completely skewed, you would want to know if

 11  you have a machine problem?

 12        A.   Absolutely.

 13        Q.   It sounds to me that -- let me take one of the

 14  hypotheticals that was asked by one of the other attorneys

 15  and kind of make it a little clearer.  Let's say the board

 16  of supervisors instead of saying the recorder or other

 17  qualified Elections Director official officer.  What if

 18  they sent ballots out to you, the Elections Director will

 19  conduct a 100 percent audit hand count of all ballots

 20  cast.  Would you, assuming that I didn't intervene as the

 21  judge because somebody asked me to do that, there is no

 22  order telling me you couldn't, would you do that?

 23        A.   The problem is it's just not possible at all.

 24  It wouldn't have been possible three weeks ago when this

 25  conversation first came up.  It is certainly not possible
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 01  now four days before an election.  There's just no time.

 02  There is no space.  There is no procedure.  There is

 03  nothing in the EPM.  We rely on that a lot.  We even said

 04  how it outlines everything but there is nothing outlined

 05  in this to do.

 06        Q.   Based on your understanding of the EPM and the

 07  statutes, if a full hand recount was permissible, a full

 08  hand recount audit were permissible, do you think that the

 09  EPM would require that you still sequester batches of

 10  ballots to ensure that you know what machine tabulated

 11  those ballots?

 12        A.   Most likely.  And again, we run into the same

 13  situation that I believe Your Honor brought up earlier.

 14  If you don't -- what do you do to expand it if the numbers

 15  aren't the same?

 16        Q.   I want to kind of walk through some

 17  hypotheticals that I walked through with the recorder and

 18  see if your opinions are the same or they are different.

 19  If you are looking at precinct ballots where you have to

 20  pick 2 percent of the precinct or two whichever is greater

 21  and do that, is there ever a mechanism by which you would

 22  actually count every single precinct ballot that was cast?

 23        A.   So because we are vote centers and everybody

 24  can vote anywhere, the ballots are never broken out by

 25  precinct.
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 01        Q.   Okay.  Let's do it by centers then.

 02        A.   So by -- so that is another thing because if

 03  you wanted to do it by precinct, you have to hand sort all

 04  the ballots and put them in precincts.  So anybody votes

 05  anywhere.  You go to vote center one and 1,000 people

 06  vote.  They could all be from that general area.  They

 07  could have been from anywhere in the county.

 08        Q.   Well, Let's say you take the percentage of the

 09  vote center like you are supposed to and do the count and

 10  it's over the expected margin.  You have to count it

 11  again; right?

 12        A.   Yes.  And it's different with vote centers or

 13  precinct based places because all of those are subject to

 14  put in for the hand-count draw, the random draw.  In early

 15  batches it's the ones that you sequester and different

 16  counties do that different ways.  We do the first four

 17  every day when we count until we get to the number we

 18  need.  But in vote centers it is for us we put all 17 in

 19  and then it is the luck of the draw which ones you get.

 20  And if they were off, I suppose that you would -- I would

 21  get a county attorney's opinion.  But I suppose you could

 22  count more.  We have never had an issue with either of

 23  those being off.

 24        Q.   Based on your experience as an Elections

 25  Director for the past few years, same hypothetical that I
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 01  gave to the recorder.  Let's say that you are ordered to

 02  do a full hand count, you did a full hand count or you

 03  just decided to do a full hand count.  At the conclusion

 04  of your full hand-count candidate A in race A had 7,003

 05  electronic votes and had 7,005 hand votes.  Which one is

 06  the one that you report to the Secretary of State?

 07        A.   I believe it is the tabulation.

 08        Q.   Why?

 09        A.   Because that's what it says in the EPM and I go

 10  to the statute.

 11        Q.   If you were required to do a full audit, full

 12  hand-count audit of all ballots including early ballots,

 13  and if the grand total of votes was different from the

 14  electronic tabulation in an amount that was greater -- in

 15  an amount that exceeded the expected result was, do you

 16  think you have to do another whole hand count to make sure

 17  your hand count was accurate in the first instance?

 18        A.   I would think not.

 19        Q.   And why not?

 20        A.   I would think the tabulation equipment would be

 21  -- and I guess hypothetically it would depend on if we are

 22  thousands off or are we just a few off.  I think in the

 23  vote count committee that we talked about we are allowed

 24  three votes off on a race.  So, but I don't think the hand

 25  count necessarily -- again, if you have those batch result

�0267

 01  reports and you are counting in batches of 200 or 50 or

 02  whatever, you are going to know if you are off right there

 03  before you count all of them.  That's a huge concern for

 04  me because there are no batch results in all those other

 05  ones.  And so you hope at the end they tie in together.

 06  But if they don't, there is no way to track that down.

 07        Q.   My reading of the EPM and the statutes also

 08  says that when you have an election where the tabulated

 09  numbers versus the audit -- it appears to be very

 10  hypothetical.  I don't think it's ever happened.  But if

 11  the end event that the audit produces results that are out

 12  of what would be the expected range of the tabulated

 13  votes, there are certain actions that are to be taken.  In

 14  fact, a special master can look at the -- and I hate to

 15  use those words to confuse it with other special masters

 16  that might be in the news, but that's what our statute

 17  permits; is that correct?

 18        A.   Correct.  And that whole expanded hand count is

 19  identified in there.  That is why we sequestered more

 20  ballots because if you have to expand it, it goes from 400

 21  or whatever the number is to 800 to 1,600.  And then, yes,

 22  it talks about bringing in a special master in the courts.

 23        Q.   And one of the things that the special master

 24  is tasked with doing is deciding whether to reveal the

 25  source code of the instrument or the machine that was used

�0268

 01  for the tabulation itself; correct?

 02        A.   I would imagine.  I have not experienced that

 03  myself either.

 04        Q.   Luckily perhaps you haven't had to refer to

 05  that statute for a while.  If I were -- as everyone else,

 06  if I were to tell you that the statute indicates that you

 07  are supposed to refer to whether the source code can be

 08  revealed to somebody to try to explain this inconsistency,

 09  if you cannot tie the votes that are being audited to a

 10  particular machine, are you able to do that with any sense

 11  of certainty or accuracy?

 12        A.   I don't believe so.  And I say that because

 13  when you do -- and this might confuse you more and I'm

 14  sorry.

 15        Q.   It's okay.

 16        A.   When we have our vote centers, we are a county

 17  that tabulates at each vote center.  So each vote center

 18  has its own tabulator.  We have 17 vote centers.  However,

 19  the number is actually 19.  I believe the recorder said we

 20  have 17.  The large ones have two tabulators.  But when we

 21  do poll worker training, we go through and we teach how

 22  that works.  So say you have 100 ballots, 100 voters.

 23  Right?  They come in, they sign in, you know you have 100,

 24  you know how many ballots you gave them.  They vote, they

 25  put their 100 ballots in the tabulator, they print out the
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 01  results, you get that, we get the paper ballots, we get

 02  the machine stick.  We have all those things back

 03  potential to count O elects night.  We read it and say it

 04  says 300.  Well, we know you only had 100 ballot card

 05  stock.  We know 100 people voted and we have 100 ballots.

 06  The first thing you would look at would be identify that

 07  machine, maybe there is a problem.  If there is not a

 08  problem with the machine, and that can be determined by

 09  service, then did the ballots get run through three times?

 10  Is that a broke group?  I mean, there are so many checks

 11  and balances with that.  But it would tie to that machine.

 12        Q.   So if I understand correctly, you actually put

 13  into place redundancies to limit the opportunity for there

 14  to be the need to use that statute in the future?

 15        A.   So many, Your Honor.  So, so many.

 16             THE COURT:  Okay.  Any other questions?  Any

 17  questions, Mr. Blehm?

 18             MR. BLEHM:  I do, Your Honor.

 19             THE COURT:  I thought you might.

 20             MR. BLEHM:  I'm sorry.  I'm usually very

 21  (indiscernible).

 22  

 23                   RECROSS-EXAMINATION

 24  BY MR. BLEHM:

 25        Q.   And this gets to your point in the questions
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 01  you were asked.  And I am sorry.  I will try to yell.  You

 02  know, is it possible that these procedures that Your

 03  Honor, the Court was asking you are put into place in the

 04  EPM only because a limited number of ballots that you

 05  audit each election cycle?

 06        A.   I'm not sure why they were put in there.

 07        Q.   You don't know why?

 08        A.   No.

 09        Q.   But they could be there because of the limited

 10  number of ballots by law you have to audit; correct?

 11        A.   Are you referring to how they expand?

 12        Q.   Yes.

 13        A.   If one is off, it expands and doubles up twice?

 14        Q.   Correct.

 15        A.   Yes.

 16        Q.   And so if there is a 100 percent hand vote

 17  audit, you don't need those procedures; is that correct?

 18        A.   I still think you are going to need a procedure

 19  when the hand-count numbers are off.

 20        Q.   And so we are running out of time but I have

 21  got a hypothetical for you.  You draw all of your audit

 22  ballots early; correct?

 23        A.   Throughout the process, yes.

 24        Q.   Throughout the process.  How many total do you

 25  draw?
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 01        A.   It depends on, again, doing the math formula

 02  how many ballots we think we are going to get back.

 03        Q.   When is the last time you draw ballots for

 04  audit?

 05        A.   It could be election morning.  If we are

 06  counting ballots and we don't have enough sequestered --

 07        Q.   Okay.

 08        A.   -- then election morning when we tabulate, that

 09  is the number that we look at where we have to have enough

 10  to do the hand count.

 11        Q.   And you draw ballots from each machine?

 12        A.   From the machines we count from.  From one of

 13  the two at central count that we use.

 14        Q.   What happens if you -- if a ballot machine has

 15  a problem at some point in time and you are not drawing

 16  ballots from that machine when it has a problem, you can't

 17  identify that in your audit, can you?

 18        A.   So in major elections --

 19        Q.   I am doing this a yes or a no.  Your audit

 20  would not identify that machine had a problem; is that

 21  correct?

 22        A.   I don't know.  I'm not --

 23        Q.   If you didn't draw ballots from that machine

 24  while it was having a problem, your audit would not

 25  identify that problem; is that correct?
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 01        A.   But we draw the results off every day of every

 02  machine.

 03        Q.   Understood.

 04        A.   We would know.

 05        Q.   Okay.  You would know.  You count every --

 06  every machine you draw from.  You don't include them all

 07  in the audit, do you?

 08        A.   We take enough ballots -- if we are using both

 09  tab -- in this election as an instance we are only using

 10  one tabulator.

 11        Q.   Okay.  We are trying to go quick here.  Is it

 12  theoretically possible that you sequester all of these

 13  ballots you draw just a limited number from and if that

 14  number matches, you are good and you are golden and you

 15  don't move forward.  Then you potentially miss a problem

 16  with a machine; isn't that correct?

 17        A.   I'm not understanding that that way.

 18        Q.   Okay.  If you are not hand auditing all of the

 19  ballots you are drawing from, you could possibly miss a

 20  problem with a machine; is that correct?  It is yes or no.

 21             THE COURT:  Mr. Blehm, perhaps I can be of

 22  assistance.

 23             MR. BLEHM:  Go ahead.

 24             THE COURT:  If I am not asking it correctly --

 25  

�0273

 01                          EXAMINATION

 02  BY THE COURT:

 03        Q.   I think what Mr. Blehm is saying is there comes

 04  a time when you stop polling these packets for

 05  sequestration; is that correct?

 06        A.   Yes.

 07        Q.   Early voting is still going on at that time and

 08  tabulation is still going on at that time?

 09        A.   Correct.

 10        Q.   And the audit is only of those that have been

 11  sequestered; is that correct?

 12        A.   Correct.

 13        Q.   So if the machine has a problem counting and

 14  calculating after you have already sequestered those

 15  ballots which you have already -- are going to be part of

 16  the audit, the audit may not -- in theory could not

 17  capture the fact that a machine was having a problem

 18  because it was having a problem after you had already

 19  sequestered the ballots?

 20        A.   Yes.

 21             THE COURT:  Is that what you are asking, Mr.

 22  Blehm?

 23             MR. BLEHM:  Yes, Your Honor.

 24             THE COURT:  I didn't mean to interrupt you, but

 25  I wanted to make sure that you got your answer.
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 01             MR. BLEHM:  That's fine.

 02             THE COURT:  Do you have any other questions?

 03             MR. BLEHM:  No, Your Honor.

 04             THE COURT:  Go ahead.  Yes.

 05             MR. KOLODIN:  So we are running out of time.

 06  It seems that Your Honor has been very, very interested in

 07  this question of batches.  I would make a proffer that we

 08  can --

 09             THE COURT:  Before you make the proffer, do you

 10  have any questions?

 11             MR. KOLODIN:  Oh, no, Your Honor.

 12             THE COURT:  Okay.  You are excused.

 13             THE WITNESS:  Thank you, Your Honor.

 14             THE COURT:  Please stay in the courtroom.

 15             THE WITNESS:  I will.

 16             THE COURT:  Hold on.  I saw you conferring with

 17  Mr. Stevens.  Are you asking to make a proffer as to what

 18  he would testify given the opportunity?

 19             MR. KOLODIN:  Yes.  In the interest of time I

 20  am also happy to put him up, but I know we need time for

 21  argument.

 22             THE COURT:  I am happy to accept the proffer.

 23             MR. KOLODIN:  I would make a proffer that the

 24  way Recorder Stevens intends to do this hand count would

 25  still involve creating batches and being able to tie it
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 01  into the machines.  So that concern should be alleviated

 02  that it would be equal either way.

 03             THE COURT:  Mr. Stevens is in the courtroom.

 04  Do you agree with that, sir?

 05             MR. STEVENS:  We are going to keep them in

 06  batches, yes.

 07             THE COURT:  And are the batches going to be

 08  tied to a particular machine if necessary?

 09             MR. STEVENS:  Currently we are only using one,

 10  so yes.

 11             THE COURT:  Okay.  Very well.  Thank you, sir.

 12  Mr. Kolodin, anything else?

 13             MR. KOLODIN:  No, Your Honor.

 14             THE COURT:  Did the plaintiffs have any

 15  rebuttal evidence or are we ready for argument?

 16             MS. ESTES-WERTHER:  No, Your Honor.

 17             THE COURT:  All right.  So folks, we have 50

 18  minutes divided by four, that's 12 and a half minutes

 19  each.  If we need to go a little bit beyond five, we can,

 20  but I am not trying to keep these fine folks beyond 5

 21  o'clock.  They have been with me all day; they have been

 22  with us all day.  So I want you all to know I have read

 23  all the briefs.  I hope you can tell that I read the

 24  statutes.  I read the Elections Procedures Manual.  I read

 25  cases that you have cited.  I have read cases that you
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 01  haven't cited.  And I don't mean that in a negative way.

 02  It's about all the different burdens and all the different

 03  things that have to be at issue here.  I think I am very

 04  aware of what the law and what the issues are.  You don't

 05  need to regurge those things.  I am going to ask you to

 06  keep it brief so that we can try to get out of here in a

 07  timely fashion.

 08             Go ahead from the plaintiffs.

 09             MS. ESTES-WERTHER:  Thank you, Your Honor.  I

 10  will try to be brief.

 11             I think the statute at issue here has been sort

 12  of rehashed and rehashed and rehashed so I'm not going to

 13  go over what the statute states.  But I would say just

 14  that (indiscernible) begins and ends with the statute and

 15  the plain text of the statute and what is statutorily

 16  required for an audit (indiscernible).

 17             Arizona is clear there is a statutory cap on

 18  how many early ballots may be audited.  That's progressive

 19  according to what the statute says if there are

 20  discrepancies found.  And anytime a discrepancy is not

 21  found, no more hand audits of the early ballots may be

 22  conducted.  Of course the Elections Procedures Manual has

 23  the single sentence in it that purports to say that at the

 24  county's discretion that the statute's text can

 25  essentially be ignored and the county may in its
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 01  discretion increase the number of ballots are -- early

 02  ballots that are audited.

 03             Again, we briefed this so I am not going to go

 04  over it super extensively, but the Arizona Supreme Court

 05  has been (indiscernible) that where the EPM conflicts with

 06  statute that portion of the EPM does not have the force of

 07  law.  The secretary, I am not sure if you read her brief

 08  yet at this point, but has also gone over that and has

 09  exclusively said that the secretary does not believe the

 10  EPM authorizes the proposed full hand recount of the early

 11  ballots.  So of course the secretary who promulgated that

 12  in the first place has actually disavowed that part of the

 13  statutes.  It hasn't come up too much today but the

 14  attorney general's opinion that is attached to some of the

 15  filings and so it is in the record has relied on that

 16  portion of the statute.  Of course that opinion was

 17  informal.  It is not a formal opinion that went through

 18  the processes that the attorney general's opinion can go

 19  through so it is sort of an ad hoc informal opinion that

 20  didn't go through the proper levels of review even when an

 21  official statement is -- official opinion is issued by the

 22  attorney general, even though those do not trump over this

 23  portion of the statute or what the statute said.  And of

 24  course here all we have is informal opinion that relies on

 25  the portion of the EPM that clearly conflicts with the
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 01  statutory law so that opinion also should not be given any

 02  force in this case.

 03             (Indiscernible) a couple minutes discussing the

 04  harms that are going to occur if the county is permitted

 05  to conduct this audit of all early ballots.  Defendants of

 06  course have made argument in their papers and they say

 07  that the audit would somehow increase election integrity

 08  or increase voter confidence in the election but just the

 09  opposite is true.  I mean, you heard from voters today,

 10  the alliance, Mr. Stevens who is still here about exactly

 11  what this audit would do, this unlawful audit would do to

 12  their confidence in the election and how it would affect

 13  their individual ballots.  I want to focus on how serious

 14  sort of the repercussions of what is going to happen, if

 15  the audit is conducted, what is going to happen.

 16             So the county is plainly unprepared to conduct

 17  this audit.  That was made clear through Recorder Stevens'

 18  testimony.  He said by his own admission he's never even

 19  participated in a hand-count audit of ballots.  He's never

 20  conducted one.  He hasn't been a part of that before.  He

 21  hasn't even handled ballots once they have been voted nor

 22  has he overseen the handling of ballots once they have

 23  been voted.  He's also admitted that he began this entire

 24  process about 10 days ago, the planning execution of this

 25  audit of 30 to 50,000 ballots 10 days ago.  That sort of
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 01  planning is just a recipe for disaster in an election.

 02  This kind of audit of these ballots would have been needed

 03  to be planned months ago.  Facilities would have been

 04  needed to be identified.  Security would have needed to be

 05  in place.  How it is conducted would have needed to be

 06  planned.  As the recorder -- sorry, the Director of

 07  Elections explained probably a significantly increased

 08  number of staff would need to be necessary to actually

 09  help oversee the audit and the volunteers.  And of course

 10  none of that has happened.  Even at this point a facility

 11  hasn't been secured.  Even at this point the volunteers

 12  haven't been trained.  Even at this point no procedures

 13  have been set in place for how this is going to work.  Mr.

 14  Recorder hasn't even consulted with Elections Director

 15  about how -- what transfer would properly be conducted

 16  between the two of them.  The point is that no plans are

 17  in place here and that is setting up an audit that is

 18  going to -- not -- likely not be completed in time,

 19  seriously shake the public's faith in this election.  And

 20  make it quite likely I think a really important risk here

 21  is the fact that the statutory deadlines aren't going to

 22  be met.

 23             So there is a sort of cascading set of things

 24  that will happen if that canvas deadline isn't met.  If

 25  the county doesn't meet its canvas deadline, the Secretary
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 01  of State can't meet her statewide deadline.  If that

 02  happens, as witnesses have testified today, it is

 03  extremely likely that there are going to be mandatory

 04  recounts of these ballots once the canvas has been

 05  completed.  That will be statewide.  It will be local.

 06  There are a lot of races that are within the .5 margin

 07  that would require an automatic recount.  If the canvas

 08  hasn't been completed, those recounts can't happen.  And

 09  beyond that then the that people have actually been

 10  elected can't even be seated.  So we are talking about

 11  sort of a cascading set of consequences that are going to

 12  seriously undermine the outcome of this election and the

 13  integrity of this election.

 14             You also heard today about how the audit

 15  creates an intolerable risk of compromising the integrity

 16  of ballots.  The statute is very clear about custody and

 17  where the ballots need to be stored, how they need to be

 18  stored, all of that you heard about today.  The county's

 19  planned audit of course requires breaking that chain of

 20  custody and transferring the ballots not only to the

 21  recorder but it is also going to put them in the hands of

 22  hundreds of individuals who never done such an audit nor

 23  have they been trained at this point.  Any resulting loss

 24  or damage or alteration of those ballots would compromise

 25  voters' ability to have their votes properly counted.  It
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 01  would make it impossible to conduct the election contest

 02  that could ensue after the election.  And of course again

 03  the automatic recounts could potentially be compromised.

 04             Just to be clear, plaintiffs certainly are not

 05  accusing the recorder or anyone in the county of any

 06  intentionally alter these ballots or change votes or

 07  something nefarious.  The issue is much more mundane than

 08  that.  Simply that they could be compromised.  Whether

 09  somebody tears it, whether somebody accidentally smudges

 10  ink on one of them as they are handled or a variety of

 11  other things that could happen.  So that is just simply

 12  going to compromise the integrity of the election and the

 13  ability to ensure that the election process is completed

 14  and that the elected officials are seated in a timely

 15  manner.  And of course hand-count audits, Director Marra

 16  testified about this, but they are complicated and they

 17  are prone to human error.  And specifically the methods

 18  the County Recorder testified to today that he is going to

 19  use for the audit has already proven to be in Cochise

 20  County a method that results in errors.  That sort of hand

 21  count that is not permitted by law is going to again shake

 22  the public's faith in this election and compromise the

 23  integrity of the election.  Those kind of mistakes are

 24  extremely problematic and have just lasting repercussions

 25  that unnecessarily creates distrust in the election.  And
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 01  it is because of all of these sorts of harms the United

 02  States Supreme Court has held over and over and over that

 03  changes to elections cannot be made at this late date.

 04  The cases actually talk about on the eve of the election,

 05  but here we are already in the election.  Early voting has

 06  been going on for weeks.  And it is especially in that

 07  circumstance where late changes to election laws can harm

 08  the confidence in the election, the integrity of the

 09  election, it can cause confuse and a whole host of other

 10  harms that come with that.  It is for that reason also

 11  that the Arizona Supreme Court has been quite clear that

 12  public officials play a very important role in preserving

 13  the integrity of elections and enforcing the election laws

 14  as they are written.  That is the job of the defendants in

 15  this case.  The Supreme Court has also been clear that

 16  when public officials choose to change the law in the

 17  middle of an election based on what they think it should

 18  be, that undermines public confidence in our democratic

 19  system and destroys the integrity of the election process.

 20  So defendants can't be permitted to violate Arizona law

 21  like this.

 22             In the end, this case looks just like Arizona

 23  Public Integrity Alliance.  Defendants have mandatory a

 24  nondiscretionary duty to conduct an audit of all early --

 25  I am sorry, limited early ballots according to statute and
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 01  they are declining to fulfill that nondiscretionary duty.

 02  So a writ of mandamus, in the alternative preliminary

 03  injunction are appropriate to require them to perform the

 04  nondiscretionary duty in accordance with Arizona law.  It

 05  ultimately appears that defendants have an issue with the

 06  statute as it is written, at least some defendants seem to

 07  have an issue with the statute the way it is written.

 08  That is a concern that the legislature, the Secretary of

 09  State might be able to address through rule making and

 10  elective powers, but it is not something the defendants

 11  who are limited to executing their duty as defined by

 12  state law can do.  And it is not that they can -- not only

 13  do they have to fulfill their duties under state law, they

 14  can't go beyond those.  The Arizona Supreme Court has been

 15  clear about that.  There is no discretion for county

 16  election officials to invent new procedures, do anything

 17  outside of what is directly authorized to them.  It's

 18  simply not permitted under the state's law.

 19             So plaintiffs request that Your Honor issue the

 20  writ of mandamus or in the alternative preliminary

 21  injunction.

 22             THE COURT:  Thank you.  Mr. Blehm?

 23             MR. BLEHM:  Thank you, Your Honor.  On behalf

 24  of the board defendants we deny that plaintiffs actually

 25  have a viable mandamus claim.  Okay?  And I am not going
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 01  to spend a whole lot of time on this because there is a

 02  lot of talk about as to what was just said.  Okay?  If we

 03  want to bring a viable mandamus claim, the plaintiffs are

 04  claiming that they do not seek to compel defendants to do

 05  something they are required by law to do.  Basically what

 06  defendants are saying is they have to comply with the law.

 07  Okay?  My clients are complying with the law, Your Honor.

 08             The law as stated by the Secretary of State in

 09  the 2019 Elections Procedures Manual, the law as proposed

 10  by Secretary Katie Hobbs in her 2021 revised draft of the

 11  Elections Procedures Manual which states my clients have

 12  the power to audit as many ballots above the minimum

 13  statutory requirement as required by law.  Okay?  These

 14  are statutory audits that are required by law at a minimum

 15  level, Your Honor, not at a maximum.  And all secretaries

 16  of state have agreed on that until of course the eve of

 17  this gubernatorial election.

 18             With respect to -- with respect to the -- I am

 19  sorry.  I just got lost.  With respect to whether or not

 20  my clients are trying to change the law, my clients are

 21  not changing any laws as was just argued by plaintiffs'

 22  counsel.  My clients are following the laws of the State

 23  of Arizona as they are promulgated in both statute and the

 24  Elections Procedures Manual.  With respect to the

 25  plaintiffs, Your Honor, plaintiffs in this matter don't
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 01  have standing.  In order to have standing under Arizona

 02  law you have to have something that is more than a

 03  generalized grievance.  And you heard the testimony from

 04  these plaintiffs.  The second witness to testify actually

 05  partisan, their organization has endorsed the Secretary of

 06  State Katie Hobbs and so, you know, I would challenge

 07  anything they had to say in this matter.  But she conceded

 08  that if the Elections Procedures Manual as written by

 09  Katie Hobbs is correct, then yes, my clients have the

 10  power to count or audit as many ballots of the minimum as

 11  possible.

 12             The first plaintiff witness has only

 13  generalized grievances, Your Honor.  She's concerned that

 14  her ballot isn't somehow going to count.  But whether or

 15  not the audit is all ballots or whether or not it is some

 16  ballots, she is still going to have her ballot counted.

 17  It's probably already counted.  And whether it is audited

 18  or not, might be audited, might not be audited, if it is a

 19  limited audit, it is still audited, it will be audited.

 20  There is no harm.  There is no damage to that plaintiff

 21  and therefore plaintiffs are not entitled to bring this

 22  lawsuit in the first instance.

 23             With respect to the four prerequisites for

 24  injunctive relief, do they have a strong likelihood of

 25  success on the merits?  We don't think so, Your Honor,
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 01  because we think the law is clear.  Again, I just talked

 02  about that.  Whether or not there is an irreparable injury

 03  not remediable by damages, the allegations here are just

 04  general, Your Honor.  There is no evidence to support that

 05  oh, they might not meet the statutory deadlines.  Well,

 06  okay, they might not meet the statutory deadlines.  Does

 07  that mean the process should be stopped because they have

 08  this general conception that the County Recorder might not

 09  be able to do his job on time?  No.  We can say they might

 10  not meet their deadlines to do their minimum audit.

 11  That's a possibility as well.  And as the Elections

 12  Director conceded, Your Honor, by virtue of their minimum

 13  audit they might miss defects with these machines that

 14  occur after they take these ballots out to sequester or

 15  not.  Okay?  These audits are not designed or intended to

 16  catch all potential problems in the machines.

 17             Now, I would proffer to this Court that when

 18  the statutes or the EPM calls for a progressively

 19  increasing audit, that that is because of the very small

 20  nature of the audit called for in the first instance.  If

 21  there is a 100 percent audit, Your Honor, those don't

 22  apply because they don't need to apply because you are

 23  auditing 100 percent of the ballots.

 24             So the last thing I want to talk about was

 25  admitted by the Elections Director.  This county, and
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 01  everyone can see it, all you have to do is watch TV,

 02  listen to the radio or read a newspaper or watch social

 03  media.  This country is divided.  As the Elections

 04  Director said, the County of Cochise is 50/50.  We have 50

 05  percent of our population that does not trust our

 06  elections.  They do not trust our machines.  We have 50

 07  percent that do.  The problem we have here, Your Honor, is

 08  we have a group of people rushing in from Washington, D.C.

 09  to small Cochise County, 125,000 people approximately is

 10  my understanding, to come in here and say no, you can't

 11  have a full audit of your election.  Why not?  Why cannot

 12  the people of Cochise pursuant to Arizona law audit all of

 13  their ballots?  Wouldn't that go a long way if they were

 14  allowed to do that, Your Honor, to dispel some

 15  conspiracies, to ease people's minds?

 16             The public policy behind audits, Your Honor,

 17  should be to expand audits to give confidence to voters

 18  that their basic and most fundamental right without which

 19  they have nothing actually has meaning.  Because there is

 20  a lot of frustration that we see on the eve of this

 21  election with people saying no, you can't do it.  You are

 22  only allowed to count 400 out of an anticipated more

 23  40,000 ballots to audit your election.  And who does that

 24  give security to, Your Honor?  Nobody on one half of that

 25  fence.  And so public policy should be expansive.
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 01             My clients, Your Honor, asked for a full

 02  hand-count audit not because they want to cause problems

 03  but because they want to help dispel myths in their

 04  county.  Because they want to make their constituents feel

 05  like their votes truly do matter.  Thank you.

 06             THE COURT:  Thank you, Mr. Blehm.

 07             MR. KOLODIN:  One moment here.

 08             THE COURT:  Take your time.

 09             MR. KOLODIN:  Plaintiffs acknowledged in

 10  closing that the secretary has the power to change the

 11  statute but simply did not do so.  Perhaps.  But I don't

 12  think the Court needs to go quite that far.  But what the

 13  Court must do is harmonize two laws if it is at all

 14  possible to do so.  The Arizona legislature has delegated

 15  by statute the authority to make certain laws to the

 16  secretary, the attorney general and the governor jointly

 17  in the form of the Elections Procedures Manual.  It is

 18  possible to harmonized what the EPM says and what Title 16

 19  says.  In fact, it has been harmonized by the best

 20  attorneys at the governor's office, the AG's office and

 21  the secretary's office and none of them felt that it was a

 22  conflict with the clear language of Title 16 to add county

 23  recorders may audit a larger number in their discretion.

 24  And the reason that none of them thought that, right, was

 25  because all of the conflicts pointed to by plaintiffs
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 01  today, or seeming conflicts, they actually don't scale.

 02             If you count double the number of ballots, the

 03  designated margin and the cutoffs and all those

 04  escalators, they work exactly the same way.  It doesn't

 05  matter.  It doesn't undermine the legislative purpose.  It

 06  doesn't contravene the legislative purpose.  And if you

 07  count all of the ballots, then those safety mechanisms

 08  that prevent you from putting your thumb on the scale and

 09  stopping the count at an arbitrary point or continuing

 10  past an arbitrary point to help your preferred candidate,

 11  those safety mechanisms simply aren't needed because as

 12  Director Marra herself testified, it is not possible to be

 13  bias when you are counting all of the ballots.  But

 14  plaintiffs say the secretary actually now says that the

 15  EPM is not the law, though she once agreed it was.  And

 16  they say she put her reasons for it in the brief.  But

 17  they kind of gloss over it.  And to be fair so did the

 18  secretary.  She buried her reasons for saying it is now

 19  not the law in a footnote.  I guess she didn't think it

 20  was that important but I kind of do so I am going to read

 21  some of it.

 22             The secretary acknowledges that the EPM states

 23  the counties may elect to audit a higher number of early

 24  ballots at their discretion.  Since the issuance of the

 25  2019 EPM, however, both the factual and legal landscape
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 01  have changed material ways.  Factually previously routine

 02  aspects of election administration have come under

 03  increasing attack by proponents of baseless election

 04  conspiracy theories.  While that may be a very fine

 05  political point, it does not change the law.  If the

 06  secretary feels that the current political environment

 07  justifies new laws or different laws, there are two

 08  processes to make those laws.  One is legislative and one

 09  is through the EPM through the powers delegated by the

 10  Arizona state legislature.  And she did not follow either

 11  of those processes.  Indeed even in the manual that she

 12  drafted and the attorney general and the governor declined

 13  to sign, that language remained in there.

 14             Now, the second reason that she says this is no

 15  longer is because the legal environment has changed and

 16  she cites McKenna versus Soto.  Actually, McKenna versus

 17  Soto is a very useful case for the defense.  What McKenna

 18  versus Soto said is, and I am going to quote directly from

 19  it, the EPM is promulgated pursuit to ARS 16-542, which

 20  requires that the Secretary of State prescribe rules and

 21  -- to achieve and maintain the maximum degree of

 22  correctness, uniformity and partiality and efficiency on

 23  the procedures for early voting and voting and producing,

 24  distributing, collecting, counting, tabulating and storing

 25  ballots.  The EPM also contains guidance on matters
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 01  outside these specific topics including yada, yada, yada.

 02  These other topics, however, fall outside the mandates of

 03  16-542 and do not have any other basis statute because the

 04  statute that authorizes the EPM does not authorize rule

 05  making pertaining to candidate nomination petitions.

 06             Those portions of the EPM are relied upon by

 07  McKenna to invalidate the signatures were not adopted

 08  pursuant to 16-452.  Unlike in McKenna versus Soto, this

 09  is a case that directly on all fours involves the

 10  procedures for counting, tabulating and storing ballots

 11  and therefore even perhaps especially under McKenna the

 12  EPM has the force of statutory law.  The law that can be

 13  reconciled.

 14             As Bryan explained, no law has been changed.

 15  This law has been in force for at least three years.  In

 16  fact, Maricopa County did an expanded hand count and

 17  nobody challenged that perhaps because their political

 18  views were perceived to be different.  But nobody

 19  challenged it.  In fact, I believe the secretary was quite

 20  supportive of it.  Now, even if it were the case that the

 21  law was being changed, which it is not, right, the

 22  doctrine that plaintiffs are referring to that prevents

 23  that from happening is actually called the Purcell

 24  doctrine.  And there is a couple problems with their

 25  argument about Purcell.  One, it is a doctrine that only
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 01  applies in federal court.  And two, it is a doctrine that

 02  applies to prevent a Court from joining election officials

 03  from doing their job immediately prior to election.  In

 04  other words, if Purcell applied in Arizona, which it

 05  doesn't, it would apply in our clients' favor.  But it

 06  doesn't apply in Arizona.  The Arizona Supreme Court did

 07  not import it into Arizona law in Fontes.  And I should

 08  know because I am the attorney that argued and won Fontes.

 09             Now, the plaintiffs talk about irreparable

 10  harms.  All they have is speculative harms.  How many

 11  times today did we hear plaintiffs say oh, this could

 12  happen, I am worried about this happening, to enjoying the

 13  duly elected representatives of the people from doing the

 14  jobs that their people that their voters have asked them

 15  to do and whose interest they represent, you have to come

 16  to this Court with more.  And they have failed to even

 17  explain how the harms that they are worried about are any

 18  different than the harms and risks in any hand count, in

 19  any hand count.

 20             They have tried to make an issue of the ballots

 21  will be transported back and forth to the vault.  It is --

 22  I submit to the Court it is entirely logical to only take

 23  as many ballots out of the vault per day as you intend to

 24  count that day and then bring them back into the vault

 25  once you have counted them.  That is just common sense.
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 01  It is not an increased risk of harm.  You also heard

 02  Director Marra testify that just like, just like the

 03  recorder testified she uses the procedures in the EPM.

 04  Right?  It is the same procedures.  And the main reason

 05  that the recorder is doing it is just because Director

 06  Marra doesn't want to.  And if members of the public are

 07  concerned about the way the process is going to work,

 08  right, which of course concern cannot be the cause of

 09  irreparable harm, but if they are concerned, it is still

 10  important to my clients but they can come and see.  They

 11  can volunteer.  They can participate in the count.  They

 12  just have to talk to their party chair and they will be

 13  most welcome as will Director Marra or anybody that wants

 14  to see the degree of transparency with which the count is

 15  conducted.

 16             Ultimately, Your Honor, plaintiffs have come to

 17  this Court with policy concerns.  They are worried that

 18  the law creates bad policy by allowing 100 percent of the

 19  ballots to be hand counted.  And that may be right and

 20  that may be wrong.  But that is not the province of the

 21  judiciary.  That is the province of the people's

 22  representatives in the legislature as delegated to the

 23  people's representatives, the secretary, the attorney

 24  general and the governor in the drafting of the EPM and as

 25  delegated to my clients in the exercise of their
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 01  discretion under those laws.

 02             For these reasons we would ask the Court to

 03  grant defendant's motion to dismiss, or alternatively at

 04  least to find that the legal questions in this case too

 05  close, too difficult to justify granting preliminary

 06  injunctive relief.  Thank you.

 07             THE COURT:  Ms. Estes-Werther?

 08             MS. ESTES-WERTHER:  Indeed, Your Honor.  As you

 09  have seen here today, Ms. Marra's interest diverge

 10  somewhat from the other defendants.  And I think the Court

 11  has heard today from the testimony that 16-602 is what

 12  grants Ms. Marra the authority with the ability to conduct

 13  the hand counts.  She is the officer in charge of

 14  elections.  And she follows the statute and the Elections

 15  Procedures Manual as it is written to conduct that hand

 16  count.  We have also heard about hand counts obviously

 17  require a great deal of preparation.  She's again an

 18  experienced Elections Director, as we heard today, and has

 19  already taken a great deal of time to make preparations

 20  for the hand count.  And essentially she just physically

 21  can't as she mentioned to be able to proceed with the hand

 22  count of 100 percent of ballots because of the time, the

 23  resources, all of the things that are required that she

 24  knows are necessary again due to her experience of

 25  actually performing the hand count.
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 01             Additionally, state law only authorizes Ms.

 02  Marra as a person who retains custody of those ballots.

 03  There is a procedure in statute and in the Elections

 04  Procedures Manual has been discussed today about how when

 05  the early ballots move from the County Recorder to Ms.

 06  Marra as Elections Director how that chain of custody

 07  works, how that process of verification works and

 08  tabulation and then the sequestering hand counts, et

 09  cetera.  There is no process in statute or in EPM for a

 10  reversal for all to occur to go ahead and relinquish and

 11  provide this back to the County Recorder or for him to

 12  then return it back to her after the hand count is

 13  completed for her to conduct her regular post election

 14  duties.  Ms. Marra is obviously concerned about the fact

 15  that there's specific statutes set out and the EPM and

 16  violating those statutes she wants to comply with the law.

 17  And I think the testimony here just compels one conclusion

 18  to grant relief requested by the plaintiffs to allow Ms.

 19  Marra to retain her statutorily prescribed duties to

 20  supervise and conduct the hand count as prescribed

 21  currently in state law and the EPM and also to not compel

 22  her to relinquish custody of ballots that could break the

 23  chain of custody and could jeopardize her ability for her

 24  statutorily prescribed duties to meet the canvas deadline

 25  as well as the post election processes which may include
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 01  the recount.

 02             And that is all I have, Your Honor.

 03             THE COURT:  Thank you very much.  18 minutes

 04  early, not bad.  Ladies and gentlemen, I wanted to say a

 05  few words before we conclude for the evening.  I know all

 06  of the folks in front of the bar are very familiar with

 07  how Court works and what is likely to happen right now.

 08  But a lot of the folks in the back probably aren't and I

 09  know you are very interested in what is going on in this

 10  courtroom and I do not take that lightly.  And that is

 11  exactly why I am going to do what I am about to do.

 12             On TV when we watch hearings like this, what a

 13  judge does is they hear it, they think, they sit back;

 14  then they rule.  And sometimes the judge can do that.

 15  This is not one of those cases.  There's far too much

 16  information that's been presented today, far too much

 17  important testimony, far too much important argument and

 18  quite honestly far too important a question for this Court

 19  to rush to an answer in an effort to get it done by 5

 20  o'clock today.

 21             I am quite certain that no matter what I decide

 22  in this case, whoever disagrees with it for whatever

 23  reason they disagree with it is going to visit those folks

 24  in the Court of Appeals and perhaps even higher Court if

 25  necessary to have my decision reviewed.  I do not intend
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 01  to delay my decision in any way that would delay them from

 02  doing that.  In other words, I intend to have a decision

 03  by Monday morning.  But I see no benefit to having a

 04  decision right now so you know what my decision is while

 05  you drive home.  It's far more important for this Court,

 06  it is far more important for this question and it is far

 07  more important for those who have a vested interest in

 08  this that folks not only understand what I decide but why

 09  I decide it because that is equally important to

 10  understand why I am doing what I am doing as opposed to

 11  just what I am doing.

 12             For that reason, folks, I am going to take the

 13  matter under advisement.  And Counsel, I am honestly, just

 14  like you all to be working over the weekend, so will I.

 15  And my honest intention is to get this to you first thing

 16  on Monday morning so whatever party wishes to have it

 17  reviewed can do so.  Make no small bones about it.  If you

 18  want to have it reviewed, you should.  It is your absolute

 19  right.  And I do not want to in any way inhibit that.

 20             Another small note because I have your

 21  attention, I understand how difficult this whole issue is,

 22  and I cannot imagine how difficult it has been.  I do not

 23  understand what it is like to have these politics going on

 24  in this county.  But I live in a county in Arizona, and I

 25  understand about politics in the local county.  It is
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 01  always refreshing as a judge when people can take issues

 02  like this that are highly contentious that are filled with

 03  emotions and beliefs and can discuss them in a

 04  professional, calm and appreciative manner in a way that

 05  allows the Court to focus on the law, the evidence and the

 06  rules in front of it as opposed to all of those other

 07  extraneous factors.  I appreciate counsels hard work in

 08  allowing me to do that.  I appreciate how quickly you

 09  responded to the Court's orders and how quickly you all

 10  got prepared for this hearing and the professionalism that

 11  you showed.  And I also appreciate everyone who's been in

 12  attendance and how seriously you have taken these

 13  proceedings.  It is always a pleasure to handle a

 14  proceeding when people act in the way that you have, and I

 15  appreciate it very much.

 16             With that, we are concluded.  I wish you to

 17  have a very safe, very happy weekend.  I wish you all

 18  luck, and I wish you all good tidings for the upcoming

 19  election.  I know it is very important to everyone in this

 20  room.  And we stand at recess at this time.

 21             (Hearing adjourned and end of ER recording.)

 22  

 23  

 24  

 25  
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