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INTRODUCTION1 

 Every general election, each county in Arizona that uses tabulation machines 

must count some ballots twice—once by machine and once by hand. Counties must 

meet certain minimums as to the number of ballots that are recounted but have the 

discretion to count more if they wish. Prior to election day, the elected Cochise 

County Board of Supervisors (“Board”) and the elected County Recorder chose to 

exercise this discretion to conduct an expanded hand count of all the ballots cast in 

the 2022 General Election. Appx. 0006 at 5:16-18. By law, this expanded hand count 

must be completed prior to the canvass of election results. A.R.S. § 16-602(I). 

As Stephani Stephenson, the individually named Plaintiff, testified, the hand 

count process has never harmed her in any way despite its longstanding use. Appx 

0260 at 36:21-23. In actual fact, no voter would or could be harmed by what the 

County has voted to do because no possible harm can result from having one’s ballot 

counted twice to confirm the accuracy of the count. Nevertheless, the afternoon 

prior to the election, the trial court entered a writ of mandamus prohibiting the 

County from proceeding with its 100% hand count of all ballots—“day-of” and 

early alike. Appx. 0213. 

 
1 Appellants respectfully request leave of this Court to dispense with the Table of 
Contents, Table of Authorities, and hyperlinks to the law due to the time 
constraints owing to the emergency nature of this action.  
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Expanded hand counts to assuage voter concerns are not new. Indeed, a few 

years ago, Maricopa County conducted its own expanded hand count to assuage 

voter concerns regarding the 2020 General Election, something that none of the 

named Plaintiffs in this case challenged. Appx. 0308. This case revolves around 

two subparts of A.R.S. § 16-602. While nothing in Title 16 expressly requires 

counties to use electronic tabulators to begin with, A.R.S. § 16-602(B) provides the 

rule for hand count audits of election day ballots when counties do use tabulators. 

See A.R.S. § 16-602(A) (statute applies to “any primary, special or general election 

in which the votes are cast on an electronic voting machine or tabulator”). The 

statute further provides: “At least two percent of the precincts in that county, or two 

precincts, whichever is greater, shall be selected at random from a pool consisting 

of every precinct in that county” for a hand count audit. A.R.S. § 16-602(B)(1). By 

the plain language of the statute, counties may elect to audit a greater percentage. 

A.R.S. § 16-602(F) controls hand count audits of early ballots for races in 

which electronic tabulation is used. It provides that a “number equal to one percent 

of the total number of early ballots cast or five thousand early ballots, whichever is 

less” are to be recounted by hand. The statutory text is not clear on whether counties 

may count more early ballots than this, but the (currently operative) 2019 Elections 
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Procedures Manual2 (“EPM”), which also has the force of law, provides: “The 

officer in charge of elections is required to conduct a hand count of 1% of the total 

number of early ballots cast, or 5,000 early ballots, whichever is less. A.R.S. § 16-

602(F). Counties may elect to audit a higher number of ballots at their 

discretion.” EPM at 215. Even Secretary of State Katie Hobbs, who drafted the 

EPM, conceded this fact. Appx. 0157 at n. 4. Plaintiff Stephenson, meanwhile, 

conceded that, if the law in place allows counties to elect to audit a higher number 

of ballots in their discretion, she would “be happy with that....” Appx. 0298. The 

president of Plaintiff AARA agreed:  

Q. If Secretary Hobbs in her capacity as the Secretary of State were to 
issue an elections procedure manual in 2021 that specifically and very 
clearly allowed counties, such as Cochise County, to count more ballots 
than a minimum required by law in an audit, would you support that? 

A. Yes. 

Appx. 0288-0289 at 64:25-65:6. 

However, even though identical language was included in the draft 2021 

EPM that Secretary Hobbs prepared, she nonetheless argued (as amicus) that 

“[s]ince the issuance of the 2019 EPM…both the factual and legal landscape have 

changed in material ways,” justifying a finding that the provision was “invalid and 

 
2 The current text of the EPM is available at 
https://azsos.gov/sites/default/files/2019_ELECTIONS_PROCEDURES_MANUA
L_APPROVED.pdf.  
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without the force and effect of law.” Appx. 0157-0158 at n. 4. Factually, she 

claimed that “previously routine aspects of election administration have come under 

increasing attack by proponents of baseless election conspiracy theories.” Id. 

Obviously, however, this does not change the law. Legally, she claimed on the basis 

of McKenna v Soto, 250 Ariz. 469 (2021), that “the Arizona Supreme Court has 

begun to scrutinize and invalidate specific EPM provisions that either conflict with 

a statute or do not have specific statutory authorization.” Appx. 0157-0158 at n. 4.  

But McKenna v. Soto reaffirmed that the EPM’s procedures for “collecting, 

counting, tabulating and storing ballots” are the law. 250 Ariz. at 473 ¶ 20. It was 

provisions outside of these topics that lacked specific statutory authorization and 

could, therefore, be invalidated. Id. Nonetheless, Secretary Hobbs, and the nominal 

Plaintiffs, successfully convinced the trial court to change the law, in the middle of 

an election, to suit the Secretary’s new policy preferences. 

Especially in light of the recent and well publicized election-day issues with 

Maricopa County’s electronic voting system,3 voter confidence in the accuracy of 

electronic tabulation is at an all-time low. Cochise County can still finish the labor 

 
3 See, e.g., 
https://www.azcentral.com/story/news/politics/elections/2022/11/08/arizona-
election-problems-maricopa-county-tabulator-issues/8302133001/ , 
https://www.12news.com/article/news/politics/elections/decision/tabulators-down-
people-can-still-vote-maricopa-county-officials-say/75-9de41949-f2d2-4314-9a37-
2724ae1d1150  
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intensive 100% hand count and reassure voters that their election has been free and 

fair, but by law it must do so before the canvass in late November.4 Accordingly, 

though this controversy is certainly the type of matter that could easily repeat in 

such a way as to evade review, the matter is in urgent need of rectification for this 

election cycle.5 

STATEMENT OF THE CASE AND JURISDICTION 

 Late in the afternoon of November 7, 2022, visiting Pima County Superior 

Court Judge Casey F. McGinley, sitting as a judge of the Superior Court for Cochise 

County, issued his Ruling in this case, Appx. 0213, from which this appeal is taken 

by Appellants. The Ruling issued after an all-day trial on November 4, 2022, during 

which evidence and testimony was taken.  

 In addition to the testimony of witnesses, the court had before it briefs filed 

by Defendant David Stevens (the elected Recorder of Cochise County) and the 

Board of Supervisors of Cochise County, and the court also granted the motion of 

Secretary Hobbs (also a current candidate for Governor) to file an amicus brief but 

denied her request to appear and argue.  

 
4 Cochise County has already commenced the hand count process as required by 
law in conformity with the scope of the trial court’s order. 
5 This appeal could not have been filed earlier because, by law, the Board of 
Supervisors was required to give a 24-hour notice before meeting to authorize this 
appeal. 
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 The Ruling adjudicated the Petition for Writ of Mandamus, or in the 

Alternative, Motion for Preliminary Injunction, filed on October 31, 2022, by the 

Appellees, Plaintiffs below. The relief sought by the Petition was to stop Recorder 

Stevens from performing a recount by hand of all ballots cast in the General Election 

scheduled for November 8, 2022. On October 24, 2022, the Board had directed the 

Recorder to perform a hand recount of all ballots cast in the General Election, 

whether early, mail-in, or day-of ballots. By the Ruling, the court granted the relief 

requested and enjoined the recount of all ballots.  

The Ruling is a final appealable order that disposes of all of the issues 

presented in the case. A.R.S. § 12-2101(A)(1) (final judgment in an action or special 

proceeding commenced in superior court); A(5)(b) (granting an injunction).  

 This Court has jurisdiction to hear this appeal. A.R.S. § 12-120.21(A)(1). 

Venue is proper in this Division as the Ruling was issued by the Cochise County 

Superior Court, which is in this Division. A.R.S. § 12-120.21(B).  

STATEMENT OF THE FACTS 

The operative facts are largely uncontested. On October 24, 2022, by 

a 2-1 vote the Cochise County Board of Supervisors, finding that it was 

“widely known that many voters lacked confidence in the voting system” 

and that “[a] 100% County wide audit of the 2022 General Election [would] 

enhance voter confidence,” adopted a resolution requiring the County 
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Recorder or other officer in charge of elections “to perform a hand count 

audit of all County precincts for the 2022 General Election.” Appx. 0214.  

The Board acted in reliance on an informal legal opinion from the 

Arizona Attorney General explaining that the Board had the discretion, 

pursuant to statute and the EPM (which also has the force of law), to 

perform a hand recount of all ballots cast. Appx. 0075.  

On October 31, 2022, Plaintiffs collectively filed a special action with 

the Cochise County Superior Court seeking a declaratory judgment and 

injunctive relief to prevent the full hand count audit. Additionally, they 

filed a Petition seeking either a writ of mandamus or a preliminary 

injunction to prevent the proposed full hand count audit of the election. 

Appx. 0214-0215.  

 Plaintiff Arizona Alliance for Retired Americans, Inc., is a 504(c)(4) 

nonprofit organization which represents retired people from every county 

in Arizona on a variety of issues (“AARP”). Appx. 0214. Their membership 
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includes 1,200 to  1,300 residents of Cochise County. Id. The AARP’s 

primary stated objective is to “enroll and mobilize retired union members and other 

senior and community activists 

into a nationwide grassroots 

movement advocating a 

progressive political and social 

agenda—one that respects work 

and strengthens families.”6 On 

October 19, 2022, Plaintiff 

AARP endorsed a slate of Democratic candidates: Mark Kelly, Katie 

Hobbs, Adrian Fontes, Kris Mayes, Kathy Hoffman, and others.7 Plaintiff 

Stephani Stephenson is a Cochise County resident who cast an early 

ballot for the 2022 election. Her ballot has been accepted, validated, and is 

ready for tabulation. Appx. 0214.  

Defendant David Stevens (Defendant Stevens) is the duly elected 

County Recorder for Cochise County. Appx. 0215. His office is responsible 

for, among other statutory requirements, registering voters, providing early 

ballots, and ensuring that early ballots are properly provided to the County 

 
6 See https://arizona.retiredamericans.org/about-us/ (last accessed 11/8/2022). 
7 See https://www.facebook.com/azretiredams/.  
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Elections Director for tabulation. Id. However the County’s authority to 

conduct hand count audits is typically delegated to Director Mara. Id. He is 

intimately familiar with the 2019 EPM because he participated in drafting 

it. Appx. 0316-0317. The 2019 EPM was promulgated by Secretary Hobbs 

after consultation with recorders across the state and is the currently 

governing EPM.  

Defendants Tom Crosby, Ann English, and Peggy Judd (Defendant 

Board of Supervisors) are the duly elected members of the Cochise County 

Board of Supervisors, which voted to adopt the full hand count audit 

procedure challenged by Plaintiffs. Appx. 0214-0215.  

Defendant Lisa Marra (“Marra”) is a nominal defendant in her 

capacity as the appointed Elections Director for Cochise County, but she 

agrees that Plaintiffs are entitled to the relief they seek. She has already 

started the process of tabulating early ballots and sequestering ballots for 

the statutorily required audit as required by A.R.S. § 16-602(I). Appx. 0215. 

STATEMENT OF THE ISSUES 

1. Did the trial court err in finding that A.R.S. § 16-602(B) prohibits the

County from performing a hand count audit of all election-day ballots when,

as it acknowledged, “[a] plain reading” of A.R.S. § 16-602(B)(1) “permits
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elections of officials to lawfully choose to hand count” as many such ballots 

as they please? Appx. 0220.  

2. Did the trial court err in finding that A.R.S. § 16-602(F) prohibits a county 

from performing a hand count audit of more than 5,000 early ballots when 

the EPM provides that “Counties may elect to audit a higher number of 

[early] ballots at their discretion”? 2019 EPM at 215. 

STANDARD OF REVIEW 

Appellate courts review questions of legal construction de novo. Fitzgerald 

v. Myers, 243 Ariz. 84, 88 ¶ 8 (2017).  

ARGUMENT 

I. The trial court erred by adopting an absurd construction of A.R.S. 16-
602(B) contrary to its plain meaning. 

 
The trial court’s interpretation of A.R.S. § 16-602(B) was guided by the 

subpart’s requirement that the ballots to be recounted by hand be randomly selected. 

Appx. 0220. The trial court reasoned that because a 100% hand count, by definition, 

does not involve random selection, the statute cannot be read to authorize a 100% 

hand count of election day ballots. Under the trial court’s reasoning, the County can 

hand count 99% of election day ballots but not 100%. This is absurd. 

The rule of random selection is an eminently sensible one. Political preferences 

are not homogonous but vary across several categories. For example, rural areas tend 

to be much more Republican than the average, while urban communities tend to be 
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much more Democratic.8 If the ballots to be recounted are not randomly selected, then 

the potential for elections officials to put their thumbs on the scale by picking ballots 

to recount that are likely to favor their side is obvious (e.g., a Democratic elections 

official might choose to recount only those ballots from vote centers in predominantly 

urban areas in the hopes that the result would favor Democrats). 

But these concerns, as per Recorder Stevens’ uncontradicted testimony, are not 

implicated when there is a 100% hand count because there can be no possibility of 

bias with a 100% hand count. Appx. 0393 (The point of the random sample portion 

of a random sample hand-count audit is “to prevent bias.” [Recorder Stevens]). As 

he further explained: “If you’re selecting them all, there is no bias involved.” Id. at 

0394. Even Director Mara agreed with this assessment. Id. at 0475.  

It in no way renders the random selection safeguard “void, inert, or trivial” to 

recognize that it has no applicability in the one and only situation in which it is not 

needed—a 100% hand count. See Marshall v. Marshall (In re Marshall), 403 B.R. 

668, 678 (C.D. Cal. 2009) (“[T]here has been no showing that Judge Bufford was 

biased or prejudiced, or that a reasonable person could perceive as much. Accordingly, 

the policies of random assignment—i.e. avoiding bias and the appearance of 

impropriety—are not implicated by the assignment.”) (emphasis supplied). But this 

8 See https://morningconsult.com/2022/02/22/rural-voters-polling-democrats-face-
electoral-demise/.  
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hardly undermines legislative intent to prevent bias in the hand counting since, again, 

it is impossible for a 100% hand count to contain a biased selection to begin with. 

Therefore, the trial court’s reasoning that the random selection safeguard acts as a 

prohibition on a 100% hand count ignores legislative intent. It is exactly the sort of 

“overly technical construction,” Gosnell v. Phoenix, 126 Ariz. 121, 122 (1980), 

resulting in “absurd and unreasonable” results, State v. McFall, 103 Ariz. 234, 238 

(1968), that courts are required to eschew. 

II. The trial court erred in failing to find that the County had lawful 
authority to conduct a 100% hand count of early ballots pursuant to 
the EPM.   

 
A. The EPM, which has the force of law, expressly authorizes the 

100% hand count of early ballots. It is the EPM, not statute, that 
establishes any requirement of machine counting and the EPM is 
free to modify it. 

 
The EPM expressly authorizes a 100% hand count of early ballots: 

The officer in charge of elections is required to conduct a hand count 
of 1% of the total number of early ballots cast, or 5,000 early ballots, 
whichever is less. A.R.S. § 16-602(F). Counties may elect to audit a 
higher number of ballots at their discretion.  

2019 EPM at 215 (emphasis supplied). 

This provision has the force of law. See Ariz. Pub. Integrity All. V. Fontes, 250 

Ariz. 58, 63 (citing A.R.S. § 16-452I) (“Once adopted, the EPM has the force of 

law.”). Indeed, “[t]he legislature has expressly delegated to the Secretary the 

authority to promulgate rules and instructions for early voting [via the EPM].” Ward 
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v. Jackson, 2020 Ariz. LEXIS 313, at *5 (Dec. 8, 2020) (emphasis supplied). In these

areas, the EPM speaks for the legislature. 

Indeed, nothing in Title 16 imposes a requirement that counties count ballots 

by machine at all rather than by hand. Instead, Title 16 makes clear that the use of 

ballot-tabulating machines is, by default, discretionary. See A.R.S. § 16-443 (“At 

all...elections, ballots or votes may be…counted by voting or marking devices and 

vote tabulating devices as provided in this article.”) (emphasis supplied). See also 

Appx. 0412. Rather, it is the EPM, not Title 16, that is the source of any requirement 

that counties tabulate votes by machine. See EPM at 76 (arguably mandating that 

voting systems must include an electronic tabulation component). The EPM having 

created any requirement of machine counting in the first instance, it is naturally free 

to modify it by providing that counties may, at their discretion, count more ballots 

than 5,000 by both machine and hand. This is perfectly sensible since the results 

printed by vote tabulating equipment only constitute the official canvass “when 

certified by the board of supervisors.” A.R.S. § 16-622(A). The act of certifying the 

canvass is not ministerial. Rather, according to the U.S. Election Assistance 

Commission: 

The purpose of the canvass is to account for every ballot cast and to 
ensure that each valid vote is included in the official results. For an 
election official, the canvass means aggregating or confirming every 
valid ballot cast and counted—absentee, early voting, Election Day, 
provisional, challenged, and uniformed and overseas citizen. The 
canvass enables an election official to resolve discrepancies, correct 
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errors, and take any remedial actions necessary to ensure completeness 
and accuracy before certifying the election.9 

 
In other words, the County is required to satisfy itself that the results are accurate 

before certifying an election. The discretion conferred by the EPM to recount by 

hand as many ballots as is required in order to obtain such satisfaction is thus a 

natural corollary of the County’s power to certify the canvass. Thus, the trial court 

erred in finding that the “[EPM] clause at issue cannot be relied upon to conduct a 

full hand count audit.” Appx. 0221. 

B. Alternatively, the EPM has the force of law and can be harmonized 
with ARS 16-602(F). Therefore, it must be harmonized. 

 
The law requires courts, wherever possible, to harmonize laws that appear in 

conflict. “Any differences [between two laws] must be reconciled, if such is 

possible.” Hughes v. Martin, 203 Ariz. 165, 168 (2002) (emphasis added). 

Harmonization is possible if a “consistent workable whole” can be achieved even if 

two laws are “seemingly in conflict.” State ex rel. Nelson v. Jordan, 104 Ariz. 193, 

196 (1969). As the Attorney General, the Secretary of State, and the Governor all 

realized when they jointly approved the 2019 EPM,10 the discretion of counties to 

 
9 Available at 
https://www.eac.gov/sites/default/files/eac_assets/1/6/EMG_chapt_13_august_26_
2010.pdf.  
10 Indeed, even the Secretary’s proposed draft 2021 EPM contains the operative 
language. See 
https://azsos.gov/sites/default/files/2021_EPM_Draft_for_Public_Cmt.pdf at 223.  
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hand count more than 5,000 early ballots is not in direct conflict with the language 

of A.R.S. § 16-602(F). See Washburn v. Pima Cty., 206 Ariz. 571, 576 ¶ 11 (App. 

2003) (courts presume that lawmakers are “aware of existing statutes” when they 

make new law). In finding that the two sources of law could not be harmonized, the 

trial court erred. Appx. 0221. 

Indeed, the EPM and A.R.S. § 16-602(F) can be easily harmonized by 

construing A.R.S. § 16-602(F) in light of its purpose and legislative intent, as this 

Court must. Zamora v. Reinstein, 185 Ariz. 272, 275 (1996). For “[t]he goal of 

statutory construction is “to fulfill the intent of the legislature that wrote it.” State v. 

Williams, 175 Ariz. 98, 100 (1993). Accordingly, a court is to “interpret statutes ‘in 

such a way as to achieve the general legislative goals that can be adduced from the 

body of legislation in question.’” Zamora, 185 Ariz. at 275 (citing Dietz v. General 

Electric Co., 169 Ariz. 505, 510 (1991)).  

 The court’s reasoning with respect to A.R.S. § 16-602(F) suffers from similar 

faults to its reasoning with respect to A.R.S. § 16-602(B). Namely, it is overly 

technical11 and disregards the statutory intent and purpose. The statute exists because 

 
11 For example, taking the trial court’s reasoning that subpart (F) mandates that 
counties must count a number of early ballots exactly equal to one percent of the 
total vote centers or 5,000, whichever is less, at face value, the County could never 
comply because the County has less than 20 vote centers, meaning that selecting 
even one vote center would put the County over the maximum. Further, the 
number of ballots cast at any given vote center never equals exactly 50,000. 
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the legislature thinks it is a good thing to hand count ballots as a check on machines. 

To the extent that either statute contains limiting rules, those rules plainly exist to 

prevent the possibility of bias in the selection of ballots to be hand counted, which 

cannot exist in a 100% hand count. Like the similar limitations in (B), the limitations 

in (F) serve the useful purpose of preventing elections officials from putting their 

thumb on the scale. In subsection (F), the concern is focused on eliminating the 

possibility of bias by preventing elections officials who choose to recount less than 

100% of ballots from stopping the count at an arbitrary number that favors their 

preferred candidate. Obviously, this is not a harm that must be safeguarded against 

when the County has made a decision before the election to count 100% of the ballots 

(though these safeguards would do valuable work in the event of a hand count of any 

lesser number of ballots). 

If laws “relate to the same subject or have the same general purpose—that 

is...are in pari materia—they should be read in connection with, or should be 

construed together with other related [laws], as though they constituted one law.” 

State ex rel Larson v. Farley, 106 Ariz. 119, 122 (1970). Reading the EPM and 

A.R.S. § 16-602(F) as one law, it is apparent that subsection (F) can be harmonized 

by construing subsection (F) as providing fixed and definite points at which a hand 

count must be terminated to avoid the possibility of bias if the County has decided 

to initially count less than 100% of ballots by hand. The trial court erred by not 
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construing the statute and the corresponding provision of the EPM in this 

harmonious way. 

CONCLUSION 

WHEREFORE Appellees pray that the trial court’s Ruling be REVERSED 

and the conduct of a 100% hand count audit be DECLARED to be within the 

County’s rightful authority. Alternatively, Appellees pray that this court REVERSE 

the decision of the trial court as to a 100% hand count of election day ballots. 

RULE 21(A) NOTICE OF CLAIM FOR COSTS 

Appellants request costs below and on appeal pursuant to Ariz. R. Civ. App. 

P. 21, A.R.S. § 12-332, and other applicable law.

RESPECTFULLY SUBMITTED this 10th day of November 2022. 

Davillier Law Group, LLC 
By: /s/ Alexander Kolodin 

Alexander Kolodin 
Veronica Lucero  
Roger Strassburg  

Attorneys for Appellant Recorder David Stevens 

The Valley Law Group 
By: /s/ Bryan Blehm (with permission) 

Bryan Blehm 

Attorney for the Board of Supervisors Appellants 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
In and for the County of Cochise

JUDGE: HONORABLE CASEY McGINLEY AMY J. HUNLEY, Clerk of the Superior Court
DIVISION: VII by: JENNIFER  ANDERSON (11/8/2022), Deputy Clerk
COURT REPORTER:   LIBERTY DIGITAL                   
INTERPRETER: --------  HEARING DATE: 11/04/2022

ARIZONA ALLIANCE FOR RETIRED 
AMERICANS, INC., and STEPHANI 
STEPHENSON,                   Plaintiff,

VS

TOM CROSBY, ANN ENGLISH, and PEGGY 
JUDD, COCHISE COUNTY BOARD OF 
SUPERVISORS; DAVID STEVENS, COCHISE 
COUNTY RECORDER; LISA MARRA, COCHISE 
COUNTY ELECTIONS DIRECTOR,

                               Defendant.

  
CASE NO: S0200CV202200518

MINUTE ENTRY: EVIDENTIARY HEARING

HEARING START TIME: 9:00 AM
HEARING END TIME:      4:45 PM

Plaintiffs, Stephani Stephenson, present in person and Dora Vasquez on behalf of Arizona Alliance for Retired 
Americans, Inc., via Zoom and by: Jillian L. Andrews, Esquire, Jane Ahern, Esquire, and Lalitha Madduri, Esquire, 
Pro Hac Vice
Defendants, Tom Crosby and Peggy Judd, present in person and by Bryan Blehm, Esquire; David Stevens, present in 
person and by Alexander Kolodin, Esquire and Roger Strassburg, Esquire; Lisa Marra, present in person and by 
Christina Estes-Werther, Esquire and Aaron D. Arnson, Esquire

Prior to proceedings, Defendant Marra Exhibit A and Defendants’ Crosby, English, Judd Exhibits A and 
B were marked for identification purposes.

******************************

This matter came before the Court this date for an Evidentiary Hearing on Plaintiffs’ Petition for Writ of 
Mandamus, or in the alternative, Motion for Preliminary Injunction.

The Court addressed the parties and stated the issues have been well briefed in this case and does not 
believe opening statements are necessary.  The Court wished to proceed with testimony and closing 
argument.

As a preliminary matter, the Court addressed the Motion for Consideration of Amicus Curiae Brief filed 
on behalf of Katie Hobbs.  The Court has not read the brief presented and will allow the parties to provide 
argument as to the matter.  The Court was informed the Plaintiffs do not object and Defendant, Ms. Marra 
does not object.  Upon inquiry of the Court, the Defendant, Board of Supervisors and Defendant, Mr. 
Stevens took no position as to the matter.  Based on the positions of the parties, IT IS ORDERED Ms. 
Hobbs shall be permitted to file the Amicus Curiae Brief but the Court FINDS it is inappropriate to allow 
Ms. Hobbs to provide argument as to the brief. 

Appx.0210

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



Filed on 11/8/2022 9:16:23 AM

Page 2 of 3

Date: 11/4/2022    Case Number: S0200CV202200518
Hearing: Evidentiary Hearing

Ms. Andrews called as a witness, STEPHANI STEPHENSON, who being duly sworn, was direct 
examined, cross examined by Mr. Blehm, cross examined by Mr. Kolodin, re-direct examined, and 
excused from the stand.

Prior to the witness testimony of Dora Vasquez, Mr. Kolodin and Mr. Blehm presented objection to the 
witness for non-disclosure, the Court overruled the objection.

Ms. Andrews called as a witness, DORA VASQUEZ via Zoom, who being duly sworn, was direct 
examined, cross examined by Mr. Blehm, re-direct examined, inquired of by the Court, follow up 
questioned by Ms. Andrews, follow up questioned by Mr. Blehm, follow up questioned by Mr. Kolodin 
and excused from the stand.

Plaintiffs had no further evidence to present or witnesses to call.

Mr. Strassburg called as a witness, DAVID STEVENS, who being duly sworn, was direct examined, cross 
examined by Ms. Estes-Werther and cross examined by Ms. Madduri.

At 12:02 p.m., the Court called the lunch recess.

                ********************************

At 1:18 p.m., the Court went back on the record with all parties previously mentioned present.

Witness, DAVID STEVENS, remaining under oath, re-took the witness stand, continued under cross 
examination by Ms. Madduri, cross examined by Mr. Blehm, re-direct examined by Mr. Kolodin, inquired 
of by the Court, follow up questioned by Mr. Kolodin and excused from the stand, subject to re-call.

At 2:12 p.m., the Court called a recess.

                ********************************

At 2:19 p.m., the Court went back on the record with all parties previously mentioned present.

Ms. Estes-Werther called as a witness, LISA MARRA, who being duly sworn, was direct examined, cross 
examined by Ms. Madurri, and cross examined by Mr. Blehm.  During this witness testimony, Ms. Estes-
Werther moved for the admission of the Defendant Marra Exhibit A, over objection of Mr. Kolodin and 
Mr. Blehm, Defendant Marra Exhibit A was admitted into evidence.

At 3:26 p.m., the Court called a recess.

                ********************************

At 3:36 p.m., the Court went back on the record with all parties previously mentioned present.

As a preliminary matter, the Court addressed a request by the media for pictures of this proceeding and for 
the reasons stated on the record, IT IS ORDERED the request is DENIED at this time.
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Witness, LISA MARRA, remaining under oath, re-took the witness stand, was cross examined by Mr. 
Kolodin, re-direct examined by Ms. Estes-Werther, inquired of by the Court, follow up questioned by Mr. 
Blehm and excused from the witness stand.

The Court accepted a proffer of testimony from Mr. Kolodin regarding testimony from Mr. Stevens.

The Court inquired of Mr. Stevens.

The Court addressed the parties as to the prior preparation made for this hearing by the Court.

Ms. Madduri presented closing argument.

Mr. Blehm presented closing argument.

Mr. Kolodin presented closing argument.

Ms. Estes-Werther presented closing argument.

The Court addressed the matter.

IT IS ORDERED this matter shall be taken UNDER ADVISEMENT at this time.  A written ruling will 
be made by the Court in this case.

Proceedings concluded.

xc: e-mailed (e) by: JLA date: 11/8/2022; 

Lucas Kimes, Honorable Casey McGinley Judicial Assistant (e) lkimes@sc.pima.gov
Jillian Andrews, Esquire (e) jillian@ha-firm.com
Lalitha Madduri, Esquire, Pro Hac Vice (e) lmadduri@elias.law
Bryan Blehm, Esquire (e) bryan@thevalleylawgroup.com
Christina Estes-Werther, Esquire (e) christina@piercecoleman.com
Alexander Kolodin, Esquire (e) phxadmin@davillierlawgroup.com
Coppersmith Brockelman, PLC (e) agaona@cblawyers.com
Shawneen Serrano (e)
Rebecca Porter (e)

Please do not visit the courthouse if you are experiencing a communicable illness.  Contact your attorney or the Court to 
reschedule your court appearance or to request a telephonic appearance.
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 1            [Commencement of Motions Hearing on November 4,

 2 2022]

 3                    *        *        *

 4            THE COURT:  Good morning, everyone.  We are now

 5 on the record.  Let's be on the record in the matter of

 6 Arizona Alliance For Retired Americans, Inc. and Stephani

 7 Stephenson versus Tom Crosby, Ann English, Peggy Judd, and

 8 David Stevens, and Lisa Marra.

 9            Will the parties please announce their

10 appearances.

11            MS. MADDURI:  Good morning, Your Honor.

12 Lalitha Madduri for the plaintiffs.

13            MS. ANDREWS:  Good morning, Your Honor.

14 Jillian Andrews and Gina Hearn of Herrera Arellano for the

15 plaintiffs.

16            MR. KOLODIN:  Good morning, Your Honor.

17 Alexander Kolodin and Roger Strassburg on behalf of

18 defendant Recorder David Stevens.

19            MR. BLEHM:  Good morning, Your Honor.  Bryan

20 Blehm on behalf of the board defendants, Tom Crosby, Ann

21 English, and Peggy Judd.

22            MS. ESTES-WERTHER:  Good morning, Your Honor.

23 On behalf of defendant Lisa Marra, Christina Estes-Werther

24 and cocounsel Aaron Arnson.

25            THE COURT:  I am just making sure that we get
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 1 everybody.  Okay.  Good morning, everyone.  We are set to

 2 have a hearing today on the plaintiffs' various motions.

 3 There is an Order to Show Cause and there is also the

 4 petition for a writ of mandamus and the alternative motion

 5 for preliminary injunction.

 6            Are we prepared to proceed today?

 7            [Multiple speakers affirm.]

 8            THE COURT:  All right.  It is not a trick

 9 question.  All right.  I thought what we could do is we

10 could first kind of talk about what our scheduling and how

11 we are going to proceed today and make sure that we are

12 all on the same page.

13            My understanding is that plaintiff does have at

14 least one witness; is that correct?

15            MS. MADDURI:  That's right, Your Honor.  We

16 have one joining us by Zoom and one in the courtroom

17 today.

18            THE COURT:  Okay.  So you are going to call two

19 witnesses?

20            MS. MADDURI:  That's right.  And we would

21 also -- we have also subpoenaed defendant County Recorder

22 Stevens.

23            THE COURT:  Mm-hmm.

24            MS. MADDURI:  We would expect to take testimony

25 from him.
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 1            THE COURT:  All right.  Are any of the

 2 defendants calling witnesses on today's date?

 3            MR. BLEHM:  None here, Your Honor, on behalf of

 4 the board.

 5            THE COURT:  Thank you, Mr. Blehm.

 6            MR. KOLODIN:  One, Judge.  Mr. Stevens, the

 7 Recorder.

 8            THE COURT:  Very well.

 9            MS. MADDURI:  Your Honor, yes.  The elections

10 director, Lisa Marra.

11            THE COURT:  Okay.  Sounds good.

12            So what the Court intends to do, unless there

13 is a strong objection to the contrary is this, I think the

14 issues are pretty well briefed.  I think what we are here

15 to decide is pretty obvious.  I don't think that we need

16 to have opening statements, per se.  What I would intend

17 to do is we will go ahead and start with testimony, hear

18 from all of the witnesses, and then we will do closing

19 arguments.

20            I think the only issue that is before the Court

21 that has not been addressed and I want to make a record on

22 is that the secretary of state has filed a motion asking

23 for the Court to consider an amicus brief.  And I informed

24 counsel yesterday, to the best of my ability, that what I

25 intend to do is let you all make any position that you
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 1 have on it.  I know some -- I know the plaintiffs do not

 2 object.  I know that the defendant directions -- elections

 3 director does not object.  I know the Board of Supervisors

 4 are unable to take a position, last I heard, Mr. Blehm?

 5            MR. BLEHM:  Yes, Your Honor.  That is correct.

 6 Us meeting would violate the open meeting laws, so we

 7 can't do that.  And so it is already on Twitter and so we

 8 have no objection, Your Honor.

 9            THE COURT:  Very well.  And does the Defendant

10 Stevens have any objection to the Court considering the

11 brief?

12            MR. BLEHM:  Your Honor, Defendant Stevens takes

13 no position as to the Court considering the brief.

14            THE COURT:  So what I will tell you I have done

15 is I have only read the motion.  I didn't think it

16 appropriate to read the amicus brief.  Unless and until I

17 heard from you all what your official positions were.

18            So I am using the Court's authority to grant

19 the request to file the amicus brief, but in consideration

20 of the fact that we have parties who are pleading and who

21 are presenting witnesses, the Court's belief is and the

22 Court's finding is that it would be inappropriate to allow

23 the Secretary of State to argue the amicus brief.

24            And the reason for that is the Court believes

25 that if the Secretary of State wished to be a part of
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 1 these proceedings, she certainly had the right to either

 2 intervene or otherwise seek party status.  And I don't

 3 think it is appropriate to allow an amicus party to argue

 4 the merits to the brief.

 5            So I am going to read the brief and I am going

 6 to consider it a part of these proceedings, but I am not

 7 going to permit the secretary or her representative to

 8 argue any further merits to the brief or question

 9 witnesses or anything like that.

10            Are there any other preliminary matters that we

11 need to address before we get to the hearing?

12            Hearing none, the plaintiff may call its first

13 witness.  Who do you wish to call?

14            MS. ANDREWS:  Your Honor, plaintiffs call

15 Stephani Stephenson.

16            THE COURT:  Okay.  If you will stand and be

17 sworn by the clerk, and then take the stand.

18            THE WITNESS:  [Indiscernible.]

19            THE COURT:  You may.

20            Did you steal her seat?

21            FEMALE SPEAKER:  I'm sorry.  Yes.

22            THE COURT:  It's not quite literally the stand.

23            FEMALE SPEAKER:  Coming there first.

24            THE CLERK:  Your first name is S-T-E-P-H-A-N-I?

25            THE WITNESS:  Yes.
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 1            THE CLERK:  Stephenson?

 2            THE COURT:  All counsel has permission to use

 3 the [indiscernible] as they see fit.

 4

 5                    STEPHANI STEPHENSON,

 6 having been called as a witness and being first duly

 7 sworn, testified as follows:

 8

 9            THE WITNESS:  I do.

10            THE CLERK:  I'm going to get you a chair.

11

12                     DIRECT EXAMINATION

13 BY MS. ANDREWS:

14       Q.   Good morning, Ms. Stephenson, thank you for

15 being here today.  I hopefully am not blocking too many

16 peoples' view from the stand here.  Can you please state

17 and spell your name for the record?

18       A.   My name is Stephani Stephenson;

19 S-T-E-P-H-A-N-I, S-T-E-P-H-E-N-S-O-N.

20       Q.   Thank you.

21            THE COURT:  I can hear her.  It sounds like it

22 is fine.

23            THE CLERK:  Because you are not in front of a

24 mic.

25            MS. ANDREWS:  Oh.

Appx.0233

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 10 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1 BY MS. ANDREWS:

 2       Q.   Ms. Stephenson, can you start today by telling

 3 us where you live?

 4       A.   I live in Saint David, Cochise County, Arizona.

 5       Q.   And how long have you lived in Cochise County?

 6       A.   Twelve and a half years.

 7       Q.   Are you registered to vote in Cochise County?

 8       A.   Yes, ma'am.

 9       Q.   Do you know how long you have been registered

10 to vote in this county?

11       A.   Yes.  I registered in June 2010.  So that is 12

12 and a half years, almost.

13       Q.   And do you typically vote by early ballot or in

14 person?

15       A.   I typically vote by early ballot.

16       Q.   Did you vote in this election, the 2022 general

17 election?

18       A.   Yes.

19       Q.   Did you vote by early ballot in this selection?

20       A.   Yes.

21       Q.   How did you drop off that early ballot?

22       A.   I dropped off my ballot at the County building

23 drop-off box in Benson, Arizona.

24       Q.   And do you know what has happened to your

25 ballot after that?
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 1       A.   On checking the website, it indicates that my

 2 ballot has been accepted.

 3       Q.   Thank you.  And I just want to ask some quick

 4 questions about your qualifications as a voter.

 5            Are you at least 18 years old?

 6       A.   Yes.

 7       Q.   Are you a United States citizen?

 8       A.   Yes, ma'am.

 9       Q.   And you are indeed a resident of Arizona?

10       A.   Yes.

11       Q.   And of Cochise County?

12       A.   Yes.

13       Q.   Have you ever been convicted of a felony?

14       A.   No.

15       Q.   Have you ever been adjudicated, incapacitated

16 by a court?

17       A.   No.

18       Q.   Okay.  Thank you.

19            So obviously you know why we are here today, to

20 talk about the potential hand-count audit of early

21 ballots.  Have you been following this matter?

22       A.   Yes.

23       Q.   Did you participate in any of the public

24 meetings that the board of supervisors held where they

25 discuss this?

Appx.0235

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 12 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1       A.   I participated in a public comment section on

 2 the meeting held on October 24th.

 3       Q.   Great.  And do you remember generally what you

 4 said during public comment?  It doesn't need to be

 5 verbatim.

 6       A.   I opposed the proposal at the time.

 7       Q.   And why did you oppose the proposal?

 8       A.   When I first heard the proposal, my first

 9 reaction was, this seems to be a very big, major change in

10 the way we count ballots, which is happening at the very

11 last minute.  You know, one minute to midnight, large

12 change.  And to me, that seemed like it would be

13 disruptive to the process of counting ballots.  And it

14 seemed to me that it did not offer improved accuracy, that

15 it would serve to delay the count or at least the report

16 of the final count.

17            I know that election officials work most of the

18 year to work out a smooth, transparent process.  And this

19 was so late and so disruptive and not well thought out, in

20 my opinion.

21            As a voter, I felt like I had the right to cast

22 my ballot to have it counted with accuracy, to be audited.

23 I know that the current election officials do a very good

24 job of that.  I also felt that behind every ballot, I know

25 we talk about 50,000 ballots, boxes of ballots, but behind
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 1 every single ballot is a real person, a real person who

 2 cast that vote.  And I felt that my ballot, if subjected

 3 to this new proposal, would almost be held hostage to what

 4 I thought was a political move that would in no way

 5 improve the count.  A political move.

 6            I felt that it would be subject to a move that

 7 is possibly full of human error.  It would be handled many

 8 more times.  And also the fact is, I cast my ballot before

 9 this process was legally -- was legal.  I -- my ballot was

10 accepted before this was an acknowledged legal.  So I

11 think it is an illegal process that my ballot would be

12 subjected to.

13       Q.   I want to circle back to a couple of the

14 specific concerns you talked about.  One thing you

15 mentioned is accuracy.  Can you explain to me a little bit

16 more of what your concerns are around accuracy if this

17 hand-count audit were to move forward?

18       A.   Well, I think when you are talking about

19 especially large numbers of ballots, I think human error

20 is kind of acknowledged.  We have all -- I have certainly

21 made human errors.  I think that is pretty well common

22 sense.  And I have seen nothing that says that it is more

23 accurate than less.  So I am concerned about that we have

24 a very established chain of custody of ballots.  I am

25 worried about the interruptions in that, especially
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 1 postelection.  And all of the things that concern human --

 2 extra human handling of the ballots, whether it's an

 3 innocent human error or, you know, otherwise.

 4       Q.   So is it fair to say then you have concerns

 5 about your own vote being counted accurately in the

 6 hand-count audit?

 7       A.   I do.  Especially since my vote would have

 8 already been counted under the legal process we have in

 9 place today.  And when I cast my ballot, you know, the

10 certain expectation of how it is done, which I knew about,

11 and now suddenly to have everything change, to expose it

12 to another whole process, yes, I do have concerns.

13       Q.   And do you have concerns if the hand-count were

14 to go forward, do you have concerns that you would feel

15 any doubts about the results of that hand-count audit?

16       A.   Since I have never seen a clear proposal about

17 exactly what is going to -- you know, I have never even

18 seen a clear proposal yet of what will happen.  So, yes, I

19 have doubts of how long it would take.

20       Q.   That's -- I wanted to circle back on something

21 you said earlier and just now about delay.  Can you tell

22 me a little bit more?  What are your specific concerns

23 about any delays that would be caused here by this audit?

24       A.   When I cast a ballot, and I cast an early

25 ballot because I know that those ballots will be counted

Appx.0238

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 15 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1 efficiently and in a timely manner, and reported as soon

 2 as possible.  I want my ballot to be there too when

 3 elections are counted and decided.  I want to be part of

 4 that.  Whether I win or lose, I want my ballot to be

 5 there.

 6            There is a certain amount of time between

 7 election day and when the results are finalized.  It is

 8 not a very long time, I mean, maybe a month.  A hand-count

 9 will delay it.  I don't know what the amount of time will

10 be, but I don't think anyone does.  It could be a very

11 long time in which my ballot will be held not countable.

12       Q.   And do you feel you would be harmed if the

13 results of the election were to be delayed such that

14 winners aren't finalized?

15       A.   Yes.  And this I think comes -- when I said

16 disruptive, I think this is disruptive in the normal

17 process of an election.  And to delay results is -- can be

18 incredibly disruptive.  Yes.

19       Q.   Ms. Stephenson, is it fair to say that if this

20 hand-count audit move forward, you will have less faith in

21 the integrity of Cochise County's elections?

22       A.   I would say so, yes.  Because, you know, every

23 county -- the state -- under the Secretary of State's

24 office, all of the counties work together with the state

25 to come up with a fairly standard process.  So that I know
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 1 that no matter what county I live, my vote will be counted

 2 in a certain way that I have -- I have trust in.  And I

 3 that know people have worked years to come up with the

 4 process that I can trust.

 5            So suddenly, if my county is going down this

 6 other road, I -- at this point, no, I do not trust that.

 7       Q.   Thank you, Ms. Stephenson.

 8            MS. ANDREWS:  No further questions, Your Honor.

 9            THE COURT:  Thank you.

10            Counsel, I don't know if you all had a

11 prearranged agreement as to who would you would go in what

12 order.  If you don't, I'm just going to kind of go around

13 the room.

14            MR. BLEHM:  We don't have a prearranged

15 agreement that I am aware of, Your Honor.

16            THE COURT:  All right.  Let's go ahead and

17 start with you then, Mr. Blehm.

18            MR. BLEHM:  All right.  Very good.

19

20                      CROSS-EXAMINATION

21 BY MR. BLEHM:

22       Q.   Good morning.  How are you today?

23       A.   Good.

24       Q.   Are you having a good day?

25            THE CLERK:  Sir, you need the microphone.
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 1            MR. BLEHM:  I am sorry.

 2            THE CLERK:  You are not going to be on the

 3 record if -- thank you.

 4 BY MR. BLEHM:

 5       Q.   Good morning.  How are you today?

 6       A.   Good.

 7       Q.   My name is Bryan Blehm.  I am counsel for the

 8 Board of Supervisors defendants.  And you have some

 9 questions, a lot of them concern a chain of custody of the

10 ballots; is that correct?  I believe you said a chain of

11 custody?

12       A.   Yes, sir.

13       Q.   Okay.  Do you know what the chain of custody is

14 for your ballot when you vote by mail?

15       A.   When I vote by mail, it is mailed to the --

16 well, I actually voted by Dropbox.  So the Dropbox is

17 collected by county personnel who accept the ballot, count

18 the ballot, retain possession of the ballot, audit the

19 ballot, until such a time when that ballot is turned -- is

20 either put in storage or turned over to the Secretary of

21 State.  I am not an expert on that.  I am, you know,

22 obviously I am just a voter.

23       Q.   All right.  And the reason I ask that question

24 is you also said you were very concerned --

25       A.   Yes.
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 1       Q.    -- about a full hand-count audit increasing

 2 the number of people that handle your ballot; is that

 3 correct?

 4       A.   I would say increasing the overall handling of

 5 the ballot, the number of times the ballot is handled.

 6       Q.   Okay.

 7       A.   And possibly -- well, we will leave with that.

 8       Q.   All right.  And so you don't vote in person;

 9 correct?

10       A.   Correct.

11       Q.   Okay.  And that is because you believe the

12 system presently doesn't allow too many people to handle

13 the ballots and there is a sufficient chain of custody?

14       A.   No.  I don't vote -- I don't vote in person

15 because I actually enjoy the ability to vote in the

16 privacy of my home.

17       Q.   Okay.  And so getting back to the chain of

18 custody and the number of people that handle your

19 ballots --

20            MR. BLEHM:  And if I may ask a question real

21 quick, Your Honor.

22            THE COURT:  You may.

23            MR. BLEHM:  How much time do we have?

24            THE COURT:  We have as much time as we need.  I

25 have cleared the entire day.
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 1            MR. BLEHM:  Oh, fantastic.  Okay.

 2 BY MR. BLEHM:

 3       Q.   Do you know what the chain of custody is

 4 between your ballot and the machine counting that ballot

 5 if you go to the polls and you vote in person?

 6       A.   I'm sorry.  Can you repeat that?

 7       Q.   Do you know what the chain of custody is

 8 between you and your ballot being counted by that machine

 9 if you go to the polls and you vote in person?

10       A.   I did work as a poll observer in the 2020

11 election, in my precinct.  And I observed in person that

12 the ballots were kind of tallied up by a machine, and that

13 county personnel came and collected those ballots.  And I

14 was there to observe that, sir.

15       Q.   Okay.  So the process was:  The individual

16 voter -- now, let's say this voter is you.

17       A.   Yes, sir.

18       Q.   You go to the polls, you get a ballot; correct?

19 You take that ballot to the voting booth, the privacy

20 booth where you vote that ballot; is that not correct?

21       A.   Yes.

22       Q.   And then you walk that ballot over to the

23 voting machine; correct?

24            And then you stick that ballots into the voting

25 machine; is that correct?
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 1       A.   Mm-hmm.

 2       Q.   And then that voting machine when you put your

 3 ballot in tabulates your ballot.  Yes?

 4       A.   I don't know the precise nature of all of that,

 5 sir.

 6       Q.   But the machines you put your ballot in counts

 7 the ballot?

 8            MS. ANDREWS:  Objection, Your Honor.

 9            THE WITNESS:  I don't know the terminology,

10 sir.

11            MS. ANDREWS:  Foundation.

12 BY MR. BLEHM:

13       Q.   Okay.  So now it is a matter of terminology.

14            MS. ANDREWS:  Objection, Your Honor.

15            THE COURT:  Sustained as to the form of the

16 question.

17 BY MR. BLEHM:

18       Q.   Between you and that machine, what is the chain

19 of custody of that ballot?

20       A.   Well, there are a number of --

21       Q.   My question is between you and that machine,

22 what is the chain of custody of your ballot?

23       A.   You put your ballot in the machine.

24       Q.   You, the individual voter is the person that is

25 responsible for that ballot and its chain of custody;
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 1 correct?

 2            MS. ANDREWS:  Objection, Your Honor.  Asked and

 3 answered.

 4            THE COURT:  Overruled.

 5            You can answer that.

 6            THE WITNESS:  Yes.

 7 BY MR. BLEHM:

 8       Q.   If you elect to get your vote by mail --

 9       A.   Yes.

10       Q.    -- how many processes does that ballot go

11 through?  How many hands does that ballot touch before it

12 gets to your door?

13            MS. ANDREWS:  Objection, Your Honor.

14 Foundation.

15            THE COURT:  Overruled.

16            THE WITNESS:  Well, I vote by -- I put my

17 ballot in a Dropbox, sir, and it is picked up by county

18 personnel.

19 BY MR. BLEHM:

20       Q.   How do you get that ballot?

21       A.   I get that ballot by mail.

22       Q.   Okay.

23       A.   And if I vote by mail, I return it to the post

24 office.

25       Q.   Do you know how many steps that ballot goes
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 1 through before it actually reaches your house so that you

 2 can vote in the privacy of your own home?

 3       A.   My ballot is enclosed in two envelopes when I

 4 do that, sir.

 5       Q.   My question is, do you know how many steps your

 6 live ballot goes through before it reaches your door?

 7       A.   I think that is beyond my knowledge as -- I

 8 don't -- I don't personally follow that ballot.  No, sir.

 9       Q.   Okay.  So who delivers your ballot?

10       A.   The United States post office.

11       Q.   Okay.  So we have the county giving your ballot

12 to the United States post office; correct?

13       A.   Um --

14       Q.   As far as you know?

15       A.   As far as I know, yes.

16       Q.   As far as you know.

17       A.   Yes, sir.

18       Q.   Okay.  And so -- well, that is someone outside

19 of the county that now has possession of your ballot;

20 correct?

21       A.   Yes, sir.

22       Q.   Okay.  Do you think that when the post office

23 collects your ballot from the county that it is just given

24 by the county directly to the little postal person who

25 walks to your house and then puts it in your mailbox?
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 1       A.   Well, I drop mine off in the Dropbox, sir.

 2       Q.   I am talking about getting to you.  We will

 3 talk about heading back to the county after that.

 4       A.   Well, 80 percent of the voters in Arizona have

 5 been voting by mail for 30 years.

 6       Q.   My question is, not how many people have been

 7 voting by mail for 30 years.  My question is this, does

 8 the county give your ballot directly to the postal

 9 employee who then takes it straight to your door?

10            MS. ANDREWS:  Objection, Your Honor.

11 Foundation.

12            MR. BLEHM:  Do you know?

13            THE COURT:  The question is whether she knows.

14 It's a foundational question.

15            THE WITNESS:  It's delivered to the U.S.

16 Postal Service.  And I have no knowledge of anything other

17 than that as far as how many people --

18 BY MR. BLEHM:

19       Q.   As far as you know, 100 people might touch that

20 ballot before it reaches your door; is that correct?

21            MS. ANDREWS:  Objection, Your Honor.

22            THE WITNESS:  That is an assumption.

23            MS. ANDREWS:  Speculation.

24            THE COURT:  Mr. Blehm, I think you've made your

25 point as far as how the ballot gets to her.
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 1            MR. BLEHM:  Okay.

 2 BY MR. BLEHM:

 3       Q.   When you take your ballot and you voted, you

 4 said you drop it off in a Dropbox; is that correct?

 5       A.   Yes, sir.

 6       Q.   Okay.  Do you know what happens to that ballot

 7 after it leaves the Dropbox?

 8       A.   It is picked up by the county.

 9       Q.   Do you know how many people at the county

10 elections department process that ballot before it ever

11 gets counted?

12       A.   No, sir.

13       Q.   Okay.  So you gave testimony that said you were

14 concerned about the chain of custody about your ballot.

15 You gave testimony that said your concerned about more

16 people touching these ballots than otherwise have to.  And

17 increasing the complexity of our vote tabulation.  Okay.

18 But yet, you vote by mail, which is a highly complex

19 system and multiple people --

20            MS. ANDREWS:  Objection, Your Honor.

21 BY MR. BLEHM:

22       Q.   -- have control of your ballot.

23            MS. ANDREWS:  Form of the question.

24            THE COURT:  It is sustained as to

25 argumentative.
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 1            MR. BLEHM:  My question was -- I forgot on the

 2 objection.  I apologize.

 3            THE COURT:  That is okay, Mr. Blehm.

 4 BY MR. BLEHM:

 5       Q.   All right.  So you chose a system that is

 6 highly complicated versus a system which you can walk into

 7 the polls and have individual chain of custody of your

 8 ballot; correct?

 9       A.   I choose a system which has been legally

10 approved by the state of Arizona, sir.

11       Q.   Okay.  Okay.  And you object to a full audit of

12 the 2020 general election by the Board of Supervisors;

13 correct?

14       A.   Yes, I do, sir.

15       Q.   Okay.  And that is because of what we were just

16 talking about; correct?

17       A.   I believe I stated my reasons.

18       Q.   Okay.  And so do you know that your ballot

19 might possibly be audited anyway?

20       A.   Yes, sir.  Under the rules that are already

21 observed by the county and the state of Arizona, it could

22 be.

23       Q.   Okay.  And what is the harm then from counting

24 all of them?

25       A.   I believe I stated my reasons.
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 1       Q.   I am asking you how are you harmed?  How are

 2 you harmed by the county counting all of the ballots as

 3 opposed to what you argue they should be limited to count?

 4       A.   I believe there are issues that -- I have not

 5 been shown anything that says it would be more accurate.

 6 I believe that it would delayed the count.  And I believe

 7 this is a last-minute tactic which is illegal and has not

 8 been approved as a standard practice.

 9            MR. BLEHM:  I'm going to object to that last

10 response.  It's stating a legal conclusion, Your Honor,

11 because it is one of the reasons we are here today.

12            THE WITNESS:  Yeah.  I'm going --

13            THE COURT:  The objection was to me.

14            I'm going to overrule the objection.  You asked

15 her what her perceived harms were and she answered the

16 question.

17 BY MR. BLEHM:

18       Q.   All right.  And so you believe then that this

19 process, you know, stands to -- well, strike that.  Strike

20 that.

21            Okay.  Let me look at my notes really quickly.

22            Can you tell me what the major change is that

23 is being made?  Because you testified that you think this

24 is a major change to our --

25       A.   Yes, sir.  And over the past few weeks, it --
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 1 the proposal itself seems to have gone through many

 2 changes.  As I understand it now, just as an individual,

 3 this would involve a hand-count audit of ballots,

 4 100 percent, after the election itself.  I believe my

 5 understanding is that it would happen after the count and

 6 after the percentage audit has already taken place and

 7 attempt to be squeezed into that amount of time after the

 8 count, after the percentage audit, which is standard

 9 practice, but before the ballots can be -- the final

10 result can be submitted to the Secretary of State.  That

11 is my understanding.  And I believe my understanding is

12 that it would be of 100 percent of the precincts.

13            And I -- what I am not clear of, mostly because

14 it has been so many changes, if that would include

15 election day ballots as well as early ballots or not.

16       Q.   Okay.  So I just want to sort of recite this so

17 you can tell me if I'm clear on this.  You believe that

18 the process we are here arguing about today, is that we

19 have the election where the votes are counted by machine;

20 correct?

21       A.   Correct.

22       Q.   And then the county will perform its statutory

23 audit; correct?

24       A.   Mm-hmm.

25       Q.   And then the county will subsequently perform a
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 1 second audit by counting all of the ballots; is that

 2 correct?

 3       A.   I think that is the proposal, yes.

 4       Q.   Okay.  And so your concern is it will not leave

 5 enough time for them to count all of the ballots; is that

 6 correct?

 7       A.   My concern is more that it will delay the

 8 entire process.

 9       Q.   Okay.  Would your concerns be relieved or

10 changed at all if you knew that what was going to happen

11 was the machines will count the ballots, pursuant to

12 Arizona law, and then there will only be one audit.  And

13 that audit will count all of the ballots.  Would that

14 alleviate your concerns about --

15       A.   That is something that I do not know.

16       Q.   Okay.  So you don't know that?

17       A.   I do not know that.

18       Q.   Okay.  And because you don't know that, you

19 have concerns that certification of this election may be

20 delayed?

21       A.   Yes, sir.

22       Q.   Okay.  My question again is, if you knew that,

23 would that alleviate your concerns of delay?

24       A.   No.

25       Q.   It wouldn't?  Why not?
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 1       A.   Well, again, what I don't know is how many --

 2 if we are talking about, you know, 50,000 ballots being

 3 hand-counted, being proposed at the last minute, not

 4 following standard procedure after I had already cast my

 5 ballot, yes, I am concerned about that.

 6       Q.   Where do you get the information that the

 7 county does not plan to file -- to follow legal procedure?

 8       A.   Right now, this is a proposal that has not been

 9 in use and that has been proposed at the last minute.  So

10 this is -- this is not the standard procedure that was in

11 place when I cast my ballot.  So, no, I don't -- I don't

12 have faith in it, sir.

13       Q.   Okay.

14       A.   I have doubts about it.

15       Q.   Okay.  The standard procedure -- the standard

16 procedure that you support, can you give me the details of

17 that standard procedure?

18       A.   Again?

19       Q.   Mm-hmm.

20       A.   Well, as I understand it, the ballots are -- my

21 early ballot is accepted by the county, is tallied, and I

22 believe -- I believe early ballots can be tallied by

23 machine before election day so that those can be reported

24 quite early.  But all of the ballots are tallied by the

25 county elections director and staff.
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 1            And after that, they do a standard audit which

 2 involves a -- I believe, again, I am not the expert.  I

 3 believe a percentage of voting centers, a percentage of

 4 ballots, and a small percentage of ballots, small

 5 percentage of voting centers, small percentage of races; I

 6 believe also at that point if there are close races, there

 7 may be recounts, which the election director office must

 8 deal with.  And then both -- that in those audits, there

 9 are at least both major parties submit small crew who goes

10 in and does that small percentage audit, hand-count audit

11 to verify the machine tabulation.

12       Q.   Okay.  Do you know -- I'm sorry.  Did I cut you

13 off?

14       A.   No.  And then it's -- when all of that is

15 completed, it is submitted to the Secretary of State.

16       Q.   Okay.  Do you know where they get the number

17 for the ballot count and the audit?

18       A.   No, sir.

19       Q.   You don't know where that number comes from?

20       A.   Oh, the number that they are going to count?  I

21 believe it is a percentage.

22       Q.   Okay.  Do you know where that number comes

23 from?

24       A.   I am just guessing that it is coming from the

25 standard practices.
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 1            MS. ANDREWS:  Objection, Your Honor.

 2 Relevance.  She is not a legal expert.

 3            MR. BLEHM:  Understood.

 4            THE WITNESS:  I don't know.

 5 BY MR. BLEHM:

 6       Q.   Just asking if she knew and she doesn't know.

 7            And so do you trust -- do you trust Katie Hobbs

 8 in her opinions with regards to elections?

 9            MS. ANDREWS:  Objection, Your Honor.

10 Relevance.

11            THE COURT:  Sustained.

12 BY MR. BLEHM:

13       Q.   Okay.  You trust the system with respect to

14 election; correct?

15       A.   It works.  Yes.

16            MR. BLEHM:  Okay.  And the reason I ask that

17 question, Your Honor, in terms of relevance is simply

18 this, if I might argue before the Court briefly.

19            THE COURT:  I am not accepting argument until

20 the conclusion.  If you want to make a proffer as to why

21 you felt it was relevant, you may.

22            MR. BLEHM:  The proffer I will make, Your

23 Honor, is simply this.  The Secretary of State of the

24 state of Arizona is obligated by law to produce an

25 elections procedure manual for use in the state of Arizona
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 1 in guiding elections.  The Secretary of State has done so

 2 for the year of 2021, although that elections procedure

 3 manual was rejected by the governor and the Attorney

 4 General and has not become law.

 5 Included, however, Your Honor, in that election

 6 procedure --

 7 THE COURT:  Mr. Blehm, if I might interrupt

 8 you.  What I offered you is the opportunity to offer a

 9 proffer as to why her opinion of Secretary Hobbs was

10 relevant.  I understand the legal background.

11 MR. BLEHM:  Okay.

12 THE COURT:  I understand that the Elections

13 Procedures Manual, and I am well aware that we are on the

14 2019 versus not the 2021 Elections Procedures Manual.  You

15 all have briefed those issues quite extensively.  So if

16 you wish to offer a proffer as to why her opinion of

17 Secretary Hobbs is relevant, I will hear it.  Otherwise,

18 please proceed.

19 MS. ESTES-WERTHER:  Yes, Your Honor.  I was on

20 my way there, but just a roundabout way.

21 THE COURT:  I tend -- I tend to go more direct,

22 especially with a hearing as important as this, sir.

23 MR. BLEHM:  I understand, Your Honor.

24 More directly to the point, Your Honor, Katie

25 Hobbs, Secretary of State Hobbs, drafted an Elections
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 1 Procedures Manual and contained within that Elections

 2 Procedures Manual.  And granted, it does not have the

 3 force of law, but it does have her opinion with respect to

 4 the interpretation of Arizona law and how many ballots

 5 counties may count in their audit.

 6            And if I may read it to the Court really

 7 quickly --

 8            THE COURT:  You may.

 9            MR. BLEHM:  -- because I'm not sure I can put

10 it on the screen.

11            THE COURT:  That's fine.

12            MR. BLEHM:  And I can submit this Elections

13 Procedures Manual to the Court if you would like.

14            "The officer in charge of elections is required

15 to conduct a hand-count of one percent of the total number

16 of early ballots cast or 5,000 early ballots, whichever is

17 less."

18            And then it gives the statute citation of

19 602(S).

20            It then goes on, Your Honor, to state:

21 "Counties may elect to audit a higher number of ballots at

22 their discretion."

23            And this is the 2020 Elections Procedures

24 Manual submitted by the Secretary of State, the individual

25 in charge of Arizona elections.
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 1            And so my question to the witness, Your Honor,

 2 is whether or not she trusts the judgment of Katie Hobbs,

 3 the Secretary of State to run elections in the state of

 4 Arizona.

 5            THE COURT:  The proffer has been accepted.  The

 6 ruling stands.  The Court does not find her personal

 7 opinion about Secretary Hobbs to be relevant.

 8            The issue that you have raised is more right to

 9 the argument that we are going to have at the end on the

10 law.

11            MR. BLEHM:  Okay.  Understood, Your Honor.

12 Thank you very much.

13            Let me look at my notes real quick before I go

14 ahead and pass.

15 BY MR. BLEHM:

16       Q.   Just really quickly, you said -- you made the

17 comment behind every ballot is a real person; correct?

18       A.   Correct.

19       Q.   And do you believe that the ballot, the right

20 to vote is that person's most basic and fundamental right?

21       A.   It is certainly a right and responsibility that

22 I exercise as part of my being a citizen and being a part

23 of a democracy.

24       Q.   Okay.  Do you believe that their ballots should

25 not be audited if they weren't selected in the limited
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 1 audit that you're here to support today?

 2       A.   I don't quite understand.

 3       Q.   Well, you testified that you don't mind if your

 4 ballot is audited so long as it is in accordance --

 5       A.   Yeah.

 6       Q.    -- with the law; is that correct?

 7       A.   Mm-hmm.

 8       Q.   Okay.  Well, let me just strike that then and

 9 ask you this question.  If this Court determines that my

10 clients, the Cochise County Board of Supervisors, are

11 proceeding in accordance with Arizona law in auditing

12 100 percent of the ballots, would that change your

13 opinion, and would you have a different opinion?

14       A.   As a citizen, I tend to -- being part of the

15 democratic process, I accept the decisions of the courts

16 as well as the decisions of the election.

17       Q.   Okay.  So that would -- that would change your

18 view moving forward.  Okay.

19            MR. BLEHM:  I believe, Your Honor, I have no

20 further questions.

21            THE COURT:  Mr. Kolodin.  Did I pronounce it

22 correctly, sir?

23            MR. KOLODIN:  Mr. Kolodin.  Yes, sir.

24            MR. BLEHM:  Mr. Kolodin [indiscernible].

25            THE COURT:  Okay.  Thank you so much,
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 1 Mr. Blehm.

 2

 3                      CROSS-EXAMINATION

 4 BY MR. KOLODIN:

 5       Q.   Ms. Stephenson, I am Alex Kolodin.  I want to

 6 ask you, have you ever testified in court before?

 7       A.   No.

 8       Q.   It is pretty nerve-racking, isn't it?

 9       A.   Pardon?

10       Q.   I said it is pretty nerve-racking, isn't it?

11       A.   Yes.

12       Q.   And I imagine you are just here because you're

13 trying to do what you think is right for the state; right?

14       A.   Yeah.

15       Q.   I thought so.  Let me ask you this, did you

16 know that the law requires a hand-count audit every year?

17       A.   I know that it -- well, I don't know what the

18 law -- I'm a lawyer, I don't know what the law states.

19 But my understanding is that a percentage hand-count audit

20 is done every year.

21       Q.   And has that percentage hand-count audit ever

22 hurt you?

23       A.   No, sir.

24       Q.   Okay.  Do you agree with me that democracy is

25 important?
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 1       A.   Yes, sir.

 2       Q.   Why?

 3       A.   Well, it is the foundation of how our

 4 government is run.  It is the foundation of the way that

 5 we make decisions as to how we want our society to

 6 operate, I guess.

 7       Q.   And is the sort of fundamental concept that the

 8 people elect the representatives and then the

 9 representatives make the decisions?

10       A.   To some extent, yes.

11       Q.   Okay.  And I imagine that you have a political

12 disagreement with my client as to the scope of the

13 hand-count audits.  Is that more or less right?

14            MS. ANDREWS:  Your Honor, political

15 disagreement is irrelevant.

16            THE COURT:  Overruled.

17            You can answer.

18            THE WITNESS:  My concern is as a voter.

19 BY MR. KOLODIN:

20       Q.   Okay.

21       A.   Regardless of the party.

22       Q.   But you would agree it is a question of policy,

23 right, what is the policy of the county going to be?

24       A.   I think that there is a process to where these

25 decisions are made and it is not something that happens
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 1 four days before an election.

 2       Q.   Sure.  Is -- I think you had mentioned to me

 3 that there is an Elections Procedures Manual that governs

 4 these sorts of counts; is that right?

 5       A.   I think the other attorney is the one that

 6 mentioned that.

 7       Q.   Oh.  Did he mention that?

 8            Are you aware that there is an Elections

 9 Procedures Manual that governs these sorts of counts?

10       A.   I am aware of it, yes.

11       Q.   Would you agree with me that that's part of the

12 process of how these decisions get made?

13       A.   Yes.

14       Q.   Okay.  And if I were to tell you that in that

15 manual it says that my client can elect to count more than

16 5,000 ballots if he thinks it is a good idea.  Would you

17 agree that well encompassed within the process?

18       A.   That is not information I am -- that's what you

19 say I guess.

20            MS. ANDREWS:  Objection, Your Honor.  Asking

21 for a legal conclusion.

22            MR. KOLODIN:  Okay.

23            THE COURT:  Sustained as to legal conclusion.

24 BY MR. KOLODIN:

25       Q.   If it were true, right, I am asking you just to
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 1 assume for a moment that it was true, that that manual

 2 said that my client can count more than 5,000 ballots if

 3 he likes.

 4            MS. ANDREWS:  Objection, Your Honor.

 5            THE COURT:  Let him finish the question,

 6 please.

 7            MR. KOLODIN:  Thank you.

 8 BY MR. KOLODIN:

 9       Q.   Would you agree then that is part of the

10 process?

11            MS. ANDREWS:  Objection, Your Honor.  Legal

12 conclusion.

13            THE COURT:  It's calling for a hypothetical.

14 Overruled.

15            MR. KOLODIN:  Okay.  Well I --

16            THE COURT:  Mr. Kolodin, I overruled.

17            MR. KOLODIN:  Oh, I'm sorry.  Okay.

18            THE COURT:  That means she can answer.

19            MR. KOLODIN:  Oh, okay.  Sorry.  I didn't hear

20 that, Your Honor.

21            THE COURT:  That's okay.  We all get confused

22 from time to time.

23            THE WITNESS:  I -- could you repeat the

24 question, please?

25 BY MR. KOLODIN:
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 1       Q.   So if I were -- if I were to tell you, and,

 2 again, I know that you don't know that this is true, so I

 3 am just asking you to believe for the purpose of the

 4 question it is true.  Obviously the Court will determine

 5 what is true.  But if I were to tell you that the

 6 elections procedures manual contains language that says

 7 that my client can count more than 5,000 ballots if he

 8 wishes, would you agree with me that that is part of the

 9 process?

10       A.   If that's what the parties -- if that's what it

11 says and the parties agreed to and the law backs it up,

12 you know --

13       Q.   Okay.  And in that case, you would agree with

14 me that it would be a policy decision whether to count

15 more than 5,000 ballots; right?

16            MS. ANDREWS:  Objection, Your Honor.  Still

17 calls for a legal conclusion.

18            THE COURT:  Sustained.

19 BY MR. KOLODIN:

20       Q.   I will move on.  Now, in asking this next

21 question, I want to be very specific about what I am not

22 asking.  I am not asking you to tell me what you talked

23 about or even the topics of the conversation.

24            Okay.  With that in mind, I'm going to ask you

25 the question.  Did you meet with your lawyers before this
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 1 hearing?

 2       A.   In person?

 3       Q.   In person or virtually.

 4       A.   Yes.

 5       Q.   How many times?

 6       A.   One time.

 7       Q.   And for how long?

 8       A.   Half an hour.

 9       Q.   Was that before or after the suit was filed?

10       A.   After.

11       Q.   Okay.  Did you get a chance to read the

12 complaint in this matter?

13       A.   Yes, sir.

14       Q.   Okay.  Would you say that you know its contents

15 pretty well?

16       A.   Yes.  Somewhat.  Yes.

17       Q.   Okay.  Have you gotten a chance to read the

18 other briefing in this matter?

19       A.   The other briefing?

20       Q.   Yes.  The other documents that the parties have

21 filed, both our clients, Mr. Blehm's clients, and your

22 attorneys?

23       A.   Well, I certainly have not read all of the

24 legal briefings, no.

25       Q.   Sure.  One final question.  Is there anything
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 1 that my client, Recorder Stevens, could do to make you

 2 more comfortable about the expanded hand-count?

 3       A.   What would make me more comfortable is to

 4 conduct the election under the current guidelines that

 5 because the election is already underway.  And if changes

 6 are to come, I would prefer to see that done in a

 7 methodical manner.  Whether -- I don't -- and I don't know

 8 if the legislature, I don't know if the county, but I

 9 would like to see the election occur as it is already done

10 underway right now.

11       Q.   And you would agree with me that the EPM

12 represents the current guidelines; correct?

13            MS. ANDREWS:  Objection, Your Honor.  Legal

14 conclusion.

15            THE COURT:  Sustained.

16 BY MR. KOLODIN:

17       Q.   Let me rephrase the question slightly.  When

18 you say that you would like the election to be conducted

19 under the current guidelines, what guidelines are you

20 referring to?

21       A.   The status quo.

22       Q.   Status quo?

23       A.   Yes, sir.

24       Q.   Even if the law doesn't require that?

25            MS. ANDREWS:  Objection, Your Honor.  Legal
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 1 conclusion.

 2            MR. KOLODIN:  I am simply asking what she would

 3 like, the relief she is seeking.

 4            THE COURT:  The objection is sustained.

 5            MR. KOLODIN:  Okay.  No further questions, Your

 6 Honor.

 7            THE COURT:  Cross-examination?

 8            MS. ESTES-WERTHER:  No questions, Your Honor.

 9            THE COURT:  Any redirect?

10            MS. ANDREWS:  Yes, Your Honor.

11            THE COURT:  You may proceed.

12

13                    REDIRECT EXAMINATION

14 BY MS. ANDREWS:

15       Q.   Ms. Stephenson, I just have a few brief

16 follow-up questions for you.  I want to get a little bit

17 more specific about some of the harms we talked about and

18 some that the defendants' counsel asked you about.

19            Now, you mentioned that you have concerns about

20 the way your ballot might be handled in a hand-count

21 audit; correct?

22       A.   Correct.

23       Q.   Would it be fair to say that you have concerns

24 about the security of the ballots were they to be part of

25 a 100 percent hand-count audit?
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 1            MR. BLEHM:  Objection, Your Honor.  She already

 2 asked the question.  And this is counsel trying to get her

 3 to rephrase.

 4            THE COURT:  It is redirect.  It is permitted.

 5 Overruled.

 6            THE WITNESS:  Yes.  Well, I think any change --

 7 any changes which, you know, could involve moving ballots

 8 to different locations, whether they are dispersed

 9 locations or not, any interruption in that, especially

10 large numbers of ballots, large numbers of volunteers,

11 yes.

12 BY MS. ANDREWS:

13       Q.   So if it were part of the procedures that the

14 county moves forward with, if part of it involved moving

15 your ballot from one physical location to another for the

16 purposes of the expanded hand-count audit, would you have

17 concerns about that?

18       A.   Yes.

19       Q.   Can you explain a little bit?

20       A.   I think every step that you introduce that is

21 last-minute, not -- you know, new, not standard, you know,

22 it is like every step is like a -- every new step that is

23 involved.  If it's change to the location, whether it's

24 the number of people handling it, whether a hand-count of

25 that magnitude, you know, it has to -- might have to be
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 1 done more than once.  There might be errors so it might

 2 have to be done, who knows how many times.  And each step

 3 of the way, the physical ballot can be deteriorated, human

 4 error can be introduced.  I mean, all of those things --

 5 though I, of course, can't say for certain how long, all

 6 of those things introduce another element.

 7            And I know when you are trying to do

 8 something -- when you have any system, you derived a way

 9 to do this process and then suddenly you introduce all of

10 these other elements, that there are potentials for errors

11 and mishandling.

12       Q.   And would it be -- would it be fair to say that

13 under current law, what Cochise County has done in past

14 elections, I think you referred to it as the status quo,

15 if that hand-count audit only calls for an audit of 10,000

16 ballots at most, is it fair to say you don't know whether

17 your ballot would be included in the hand-count audit?

18       A.   I do not know.

19       Q.   And if a hand-count audit included 100 percent

20 of early ballots, would you feel confident that your

21 ballot would be included in that 100 percent?

22       A.   Probably would, yes.

23       Q.   And I just want to circle back to one thing you

24 mentioned, which is human error.  If you were to know that

25 the people involved in any hand-count audit of your ballot
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 1 were volunteers who had been recruited and trained in the

 2 last few weeks, would that give you concerns?

 3       A.   Yes.

 4       Q.   Can you tell me why?

 5       A.   Well, because this is a new process.  The

 6 volunteers, I don't know, you know, I don't know who they

 7 are.  I guess.  I don't know how well the training would

 8 be.  But it is basically something that is not established

 9 and that I don't know.  So I have -- I have doubts and

10 concerns whether those -- that's all I --

11       Q.   To be clear, you don't know all of the

12 volunteers who participate in the regular status quo

13 hand-counts; correct?

14       A.   No.

15       Q.   So what gives you more concern about the

16 volunteers that would be involved in this proposed

17 100 percent hand-count audit?

18       A.   Sheer numbers is one thing.  Representation

19 might be another of the parties.

20       Q.   Great.  That's all that I have.  Thank you,

21 Ms. Stephenson.

22            THE COURT:  Thank you.

23            Ms. Stephenson, that will conclude your

24 testimony.  You are free to --

25            THE WITNESS:  Thank you, Your Honor.
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 1            THE COURT: -- sit back in the jury box.  You're

 2 welcome.

 3            Just so everyone knows kind of how I do breaks

 4 and things like that, I tend to take a break every 90

 5 minutes.  So let's go into our next witness and then go

 6 until about 10:30.

 7            Who is your next witness, please?

 8            MS. ANDREWS:  Your Honor, plaintiff calls Dora

 9 Vasquez, who I believe is with us on zoom.

10            THE COURT:  Can you invite the witness into the

11 room, please?

12            [Pause in the proceedings.]

13            THE COURT:  Good morning.  Are you Ms. Vasquez?

14 You are on mute.  Can you take us off of mute?

15            THE WITNESS:  My apologies.  Yes, I am

16 Ms. Vasquez.

17            THE COURT:  That's okay.  Will you please raise

18 your right hand and be sworn in by our clerk.

19

20                       DORA VASQUEZ,

21 having been called as a witness and being first duly

22 sworn, testified as follows:

23

24            THE WITNESS:  I do.

25            THE COURT:  Thank you.  You may proceed.
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 1            MS. ANDREWS:  How would it be best for me to

 2 present with the Zoom, Your Honor?

 3            THE CLERK:  I forgot to mention.  I apologize,

 4 the microphones are on the tables there.  So the minute

 5 you guys start walking away from them, we lose you.

 6            MS. ANDREWS:  Okay.  So if I sit here I am

 7 fine?  Okay.  Great.  Thank you.

 8            MR. KOLODIN:  Your Honor, I am going to lodge

 9 an objection in the record to this witness for

10 nondisclosure.  She is not a party.  She hasn't been

11 disclosed as a witness.  I understand these proceedings

12 can be very fast, but I at least wanted to make that for

13 the record.

14            MR. BLEHM:  I'm going to second that objection,

15 Your Honor.

16            THE COURT:  Thank you, Mr. Blehm.

17            Did you all receive the notice or the motion

18 where they asked to permit the witness to testify

19 telephonically?

20            MR. KOLODIN:  I don't recall receiving it, Your

21 Honor, which is not to say that we weren't sent it as

22 these things move extremely quickly.  And if I am wrong

23 about that, I sincerely apologize, but I don't recall

24 that.

25            THE COURT:  Understood.
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 1            Mr. Blehm?

 2            MR. BLEHM:  And, Your Honor, I don't recall

 3 receiving it either.  But like Mr. Kolodin who is driving

 4 here from Phoenix, I am not reading my e-mail while

 5 driving.  I am at least not going to admit it in court.

 6 So I have not seen it, Your Honor.

 7            THE COURT:  Understood.  The objection is noted

 8 for the record.  It is overruled.

 9            You may proceed.

10            MS. ANDREWS:  Thank you, Your Honor.

11

12                     DIRECT EXAMINATION

13 BY MS. ANDREWS:

14       Q.   Ms. Vasquez, good morning.  Thank you for

15 joining us today.

16       A.   Good morning.

17       Q.   I don't know if you can see me.  I am here.

18 Would you please state and spell your full name for the

19 record.  I know it is up on your Zoom, but it is quite

20 small.

21       A.   Dora Vasquez; D-O-R-A, V-A-S-Q-U-E-Z.

22       Q.   Thank you.  And are you here today on behalf of

23 the Arizona Alliance of Retired Americans?

24       A.   Yes.

25       Q.   What is your role with the alliance?
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 1       A.   I am the executive director.

 2       Q.   And how long have you been the executive

 3 director of the alliance?

 4       A.   Four and a half years.

 5       Q.   Are you based here in Arizona?

 6       A.   Yes.

 7       Q.   Great.  Can you tell us a little bit about what

 8 the alliance is and what its mission is?

 9       A.   The alliance has a membership of approximately

10 50,000 retirees here in Arizona, and we represent private

11 sector unions, community organizations, and individuals in

12 every county in Arizona.

13            Our mission is to ensure social and economic

14 justice and to protect the civil rights of retirees after

15 a lifetime of work.  You know, the way we accomplish this

16 mission by ensuring that our members have access to voting

17 and may participate in Arizona's elections.

18       Q.   Thank you, Ms. Vasquez.  And am I -- is it fair

19 to say that as executive director of the alliance, you

20 give that elevator speech fairly frequently?

21       A.   Yes.

22       Q.   Thank you.  So now that you've told us a little

23 bit about what the alliance is, you also mentioned that

24 you have about 50,000 members, is that what I heard?

25       A.   Yes.
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 1       Q.   And what's the general age range of members in

 2 the alliance?

 3       A.   The age range is 55 to 90.  We have active

 4 members who are 90 years old.

 5       Q.   And all of your members live in Arizona; is

 6 that correct?

 7       A.   That's correct.

 8       Q.   And I think you said that you have members in

 9 every county in the state; is that correct?

10       A.   Yes.  That's correct.

11       Q.   Do you know how many members of the alliance

12 are from Cochise County?

13       A.   We have approximately 1200 to 1300 members in

14 Cochise County.

15       Q.   Great.  Thank you.  Can you tell me is -- based

16 on the mission you -- that you just provided to us, is it

17 important to the mission of the alliance that its members

18 are civically engaged?

19       A.   Yes.

20       Q.   And so is an important to the mission of the

21 alliance that your members are active voters in Arizona?

22       A.   Yes.

23       Q.   Does the alliance encourage its members to

24 vote?

25       A.   Yes.
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 1       Q.   And are you familiar, as executive director,

 2 are you familiar with the methods by which your members

 3 vote?

 4       A.   Yes.  We use the phone banking to reach out to

 5 many of our members to encourage them to have a voting

 6 plan.  And many of our members vote by early ballot.

 7       Q.   Does the alliance specifically encourage

 8 members to vote by early ballot?

 9       A.   Yes.

10       Q.   Why?

11       A.   You know, many of our members, as we are all

12 older, have mobility issues.  Election day may be hard on

13 them to stand at the polls, so we encourage them to vote

14 early so that -- also so that in some counties, they are

15 able to track their ballots.  And that helps to kind of

16 ease them and knowing that their vote is counted.

17       Q.   And so you said that the alliance does phone

18 banking where you talk with members about their plan to

19 vote.  When you are having those conversations about

20 voting plans, does that include a conversation about

21 voting by early ballot?

22       A.   Yes.  They encourage early voting by mail.

23       Q.   That's -- to your knowledge, is that something

24 that the alliance's phone bankers talk with voting members

25 about directly?
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 1       A.   Absolutely.  We talk with them about having a

 2 plan to vote.  If they are not able to -- if they haven't

 3 registered for an early ballot, we ask them what their

 4 plan is, who is going to take them to the poll, how are

 5 they going to get there.  So we encourage them to sign up

 6 for early ballots.

 7       Q.   And when does this phone banking occur?  Are --

 8 is the alliance currently phone banking?

 9       A.   Yes.

10       Q.   When did the phone banking begin?

11       A.   We began phone banking in July.

12       Q.   In July of 2022?

13       A.   Yes.  That's correct.

14       Q.   And is the phone banking mostly focused on the

15 2022 election?

16       A.   Yes.  That is the focus of the phone banking.

17       Q.   And did you talk with folks about the 2022

18 primary election?

19       A.   Yes.

20       Q.   And then after the primary, have you been

21 talking with folks about the 2022 general election which

22 is this coming Tuesday?

23       A.   Yes.

24       Q.   Ms. Vasquez, can you tell me a little bit about

25 whether the alliance has concerns about the -- first, I

Appx.0277

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 54 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1 assume you, you know, the reason we are here today.  And

 2 I, you know, I don't need you to provide a summary or

 3 anything like that, but I am wondering if you can tell me

 4 whether the alliance has concerns about a potential

 5 hand-count audit of 100 percent of the early ballots in

 6 Cochise County?

 7       A.   Yes.  Our concern is that it is going to cause

 8 confusion for our members.  And it is going to cause them

 9 to have a lack of confidence in the process.  And when

10 that lack of confidence occurs, it has the potential to

11 decrease participation in future voting.

12       Q.   Can you give me a little bit more detail?  Why

13 do you think this proposed hand-count might cause a lack

14 of confidence in voters?

15            MR. KOLODIN:  Objection.  Calls for

16 speculation.

17            THE COURT:  Was the question as to why she

18 believes --

19            MS. ANDREWS:  Yes, Your Honor.

20            MR. KOLODIN:  Withdrawn.

21            THE COURT:  Okay.

22 BY MS. ANDREWS:

23       Q.   Yes.  Ms. Vasquez, to repeat, my question was

24 why do you think or why do you believe that this proposed

25 hand-count audit might cause confusion or concern about
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 1 elections with your members?

 2       A.   Our members may not understand or they may

 3 believe that their votes did not count because it did not

 4 follow the regular process.

 5       Q.   Can you say a little bit more about that.  What

 6 do you -- what do you mean by it didn't follow the regular

 7 process?

 8       A.   Well, you know, there is a process of

 9 procedures in place for elections.  And this is outside of

10 that process.  And so some of them may wonder what is

11 going on, was it worth my effort to get out there and vote

12 and send my ballot early.  And now they are challenging --

13 you know, they are asking does my vote, did I really send

14 it in or you know, what's going on.  So it is going to

15 cause confusion for our members.

16       Q.   And if it indeed causes confusion for the

17 alliance's members, will the alliance work to address that

18 confusion with members?

19            MR. KOLODIN:  Again, objection.  Calls for

20 speculation if it indeed causes confusion.

21            THE COURT:  Sustained as to the form of the

22 question and speculation.  You can try to rephrase if you

23 would like.

24 BY MS. ANDREWS:

25       Q.   Ms. Vasquez, knowing that you believe that
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 1 alliance members may be confused by an expanded hand-count

 2 audit, if the audit were to move forward, would the

 3 alliance try to address that confusion with its members?

 4            MR. KOLODIN:  Reiterate the objection.  If it

 5 were to move forward would the alliance -- this is

 6 speculative.

 7            THE COURT:  Overruled.

 8            You can answer that, Ms. Vasquez.

 9            THE WITNESS:  Yes.  We would have to take steps

10 to educate our members.

11 BY MS. ANDREWS:

12       Q.   And can you tell me what those steps might be?

13       A.   Well, the steps could be -- we would have to

14 extend our phone banking to call specific areas where this

15 is occurring and inform them of the process and what is

16 going on.  We will have to educate them.  We will have to

17 use social media and various social media platforms to get

18 the word out about what is happening.

19            You know, many of our members are isolated and

20 sometimes they listen to news that may not be true, so we

21 want them to have accurate information available to them.

22 And then it may cause us to even further, you know, have a

23 communications plan in place on how we would instruct them

24 this may include having to travel to Cochise County

25 setting up meetings, setting up Zoom meetings and various
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 1 other ways that we can make sure that our members are

 2 informed and educated.

 3       Q.   And who would normally be responsible for those

 4 efforts?  Would it be staff or volunteers of the alliance?

 5       A.   In formulating a communication plan, it is the

 6 staff, myself and another part-time [indiscernible].

 7       Q.   How many staff members does the alliance have?

 8       A.   We have two part-time staff members, myself and

 9 a social media coordinator.

10       Q.   And you said a revised communications plan

11 would require effort from both you and the other part-time

12 staffer?

13       A.   Yes.  It would divert from what we have already

14 planning to do after the election.  You know, we are very

15 strategic with limited resources and making sure that we

16 are focused on what our members and Arizona seniors in

17 general need to be aware of.

18       Q.   You just mentioned what you would normally do

19 after the election.  What would the alliance be planning

20 to do after next Tuesday if this hand-count does not move

21 forward?

22       A.   We would normally begin to engage with the

23 Arizona legislative process and our congressional

24 delegation and identify areas where legislation could have

25 impact seniors, for example, lowering drug prices or
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 1 nursing home issues, and those types of issues.  We would

 2 move on to gathering that information, being prepared for

 3 both the legislative sessions to begin.

 4       Q.   And do you feel that the alliance or its

 5 members would be harmed if you were not able to engage in

 6 the legislative process as you had planned?

 7       A.   Yes.

 8       Q.   I want to circle back quickly to the phone

 9 banking.  Who actually makes the calls in the phone bank?

10       A.   Volunteers.

11       Q.   Volunteers of the alliance?

12       A.   Yes.

13       Q.   Okay.  Do you know about how many volunteers

14 participate in the phone banking?

15       A.   No.  I don't because we have them in various

16 counties and it depends on which group is phone banking at

17 the time.

18            Our main phone banks do just reach out to all

19 of the counties.  But we have members everywhere who are

20 able to login on their own to phone bank.

21       Q.   Okay.  So any member of the alliance might be

22 able to log in and undertake phone banking efforts?

23       A.   That is correct.

24       Q.   When a member of the alliance goes to phone

25 bank, do they receive any sort of training or instruction
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 1 from the alliance before they make calls?

 2       A.   Yes.

 3       Q.   And in the event that this 100 percent

 4 hand-count audit moves forward, would you need to provide

 5 new instruction to volunteers who are phone banking?

 6       A.   Yes.

 7       Q.   Do you provide scripts to phone bankers or

 8 talking points?

 9       A.   Yes.  Scripts.

10       Q.   Scripts.  And if the hand-count audit were to

11 move forward, would you need to provide volunteers with a

12 script on this issue?

13       A.   Yes, we would.  We would create a script

14 specifically.

15       Q.   So the script has not yet been written?

16       A.   That is correct.

17       Q.   But you anticipate that if the 100 percent

18 hand-count audit moves forward in Cochise County, you

19 would -- the alliance would draft a new phone banking

20 script?

21       A.   Correct.

22       Q.   And who would draft that script?

23       A.   Myself.  Myself and some of our board members

24 are engaged in that effort.

25       Q.   Okay.  And I just want to circle back very
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 1 quickly.  This will be my last question for you,

 2 Ms. Vasquez.  If you were to undertake communications via

 3 phone bank or social media or newsletters about this

 4 expanded hand-count audit, would those communications go

 5 to all 50,000 members of the alliance?

 6       A.   No.  We would have to tailor it specifically to

 7 our Cochise County members.  So this would be outside of

 8 the scope of what we do.  What we usually do is we provide

 9 general information to all members.  And so it would be

10 more work for us to both create the script and reach out

11 to a specific population.

12            And as I said before, we have very limited

13 resources, we are a very small [indiscernible] with the

14 part-time staff to accomplish that.

15       Q.   All right.  Thank you, Ms. Vasquez.

16            MS. ANDREWS:  No further questions, Your Honor.

17            THE COURT:  Thank you.

18            Mr. Blehm?

19            MR. BLEHM:  We haven't reached the 90-minute

20 mark yet, Your Honor?

21            THE COURT:  Not quite, sir.  We have about 26

22 more.

23            MR. BLEHM:  Because I had that coffee this

24 morning.

25            THE COURT:  Okay.
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 1                      CROSS-EXAMINATION

 2 BY MR. BLEHM:

 3       Q.   Good morning.  How are you doing today?

 4       A.   I am well.  Thank you.

 5       Q.   I am going to stand up here because I am

 6 enjoying your view.  It is quite beautiful.  And -- okay.

 7 You have a small organization; correct?

 8       A.   Correct.

 9       Q.   What type of organization is it?

10       A.   It's a nonprofit.

11       Q.   A 501(c)(3)?

12       A.   501(c)(4).

13       Q.   Okay.  You are a c(4).  And does your

14 organization engage in any political activities?

15            MS. ANDREWS:  Objection, Your Honor.

16 Relevance.

17            THE COURT:  Overruled.

18            You can answer, Ms. Vasquez.

19            THE WITNESS:  Okay.  We are a Grass Roots

20 senior organization and we engage in political efforts to

21 protect and preserve programs vital to, you know, the

22 health and economic security of older Americans.

23 BY MR. BLEHM:

24       Q.   Okay.  And you do get out the vote efforts;

25 correct?
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 1       A.   Correct.

 2       Q.   And do you -- do you send your members any

 3 flyers or leaflets on voting?

 4       A.   No.

 5       Q.   No?  Do you endorse candidates?  I am sorry.  I

 6 think we are talking over each other and we have lost

 7 communication.

 8            THE COURT:  I don't think she -- I think she

 9 was trying to answer.  Can you go to the one before the

10 endorsing candidates and ask that question again.

11            MR. BLEHM:  All right.  Yes.

12            THE COURT:  I think it is about pamphlets and

13 flyers, if I recall.

14 BY MR. BLEHM:

15       Q.   Do you send to your members pamphlets and

16 flyers or other documents regarding elections?

17       A.   Yes.

18       Q.   Okay.  And do you endorse candidates in those

19 flyers?

20       A.   No.  Not in flyers.  No.

21       Q.   Okay.  You said not in the flyers, do you

22 endorse candidates as an organization?

23       A.   Yes.

24       Q.   Okay.  Can you tell me who you and your

25 organization -- well, your organization have endorsed for
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 1 the governor's race in the state of Arizona in the 2022

 2 general election?

 3            MS. ANDREWS:  Objection, Your Honor.

 4 Relevance.

 5            THE COURT:  Overruled.

 6            You can answer that, Ms. Vasquez.

 7            THE WITNESS:  We have endorsed Katie Hobbs.

 8 BY MR. BLEHM:

 9       Q.   Okay.  Do your member's work on behalf of Katie

10 Hobbs?

11       A.   Can you clarify the question?

12       Q.   Okay.  Let me -- let me rephrase that and maybe

13 try to break it into a couple of questions.

14            Do your members run and operate phone banks to

15 get out the vote on behalf of Katie Hobbs?

16       A.   Yes.

17       Q.   Yes, they do.

18            Do they send flyers out to voters that are not

19 members to vote on behalf of Katie Hobbs?

20       A.   No.

21       Q.   Do they organize and walk in precincts or other

22 neighborhoods, I am not sure if you know what a precinct

23 is.  I am sure you do.  But do they walk and precincts or

24 neighborhoods knocking on doors asking voters to get out

25 and vote on behalf of Katie Hobbs?
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 1       A.   Yes.

 2       Q.   Okay.  And so as -- you are a supporter of

 3 Katie Hobbs; is that correct?

 4       A.   Yes.

 5       Q.   Do you believe her opinions with respect to

 6 Arizona elections are important?

 7            MS. ANDREWS:  Objection, Your Honor.  Relevance

 8 and foundation.

 9            THE COURT:  Overruled.

10            You can answer that, Ms. Hobbs -- I mean,

11 Ms. Vasquez.

12            THE WITNESS:  Could you repeat the question,

13 please?

14 BY MR. BLEHM:

15       Q.   Do you believe that Secretary Katie Hobbs'

16 opinions with respect to the operation of elections are

17 important?

18       A.   In the capacity of Secretary of State, yes, I

19 believe they are important.

20       Q.   Okay.  And so if she were to issue an opinion

21 say in 2021 that supported counties, such as Cochise

22 County, counting more ballots than the minimum required by

23 law, would you support that?

24       A.   Can you repeat the question?

25       Q.   If Secretary Hobbs in her capacity as the
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 1 Secretary of State were to issue an elections procedure

 2 manual in 2021 that specifically and very clearly allowed

 3 counties, such as Cochise County, to count more ballots

 4 than a minimum required by law in an audit, would you

 5 support that?

 6       A.   Yes.

 7       Q.   Yes, you would.  Okay.

 8            And so may I take the time to read you

 9 something very quickly?

10            And I am not sure, Your Honor, I didn't get the

11 memo about using video --

12            THE COURT:  Hold on just a second.

13            [Pause in the proceedings.]

14            THE COURT:  At least the county hold music is

15 the same here as [indiscernible].

16            THE CLERK:  Is it okay if I just --

17            THE COURT:  Sure.

18            THE CLERK:  Excuse me.  Any participants on the

19 conference line Meet-Me, please do not put us on hold.

20 And please mute your calls.  Thank you.

21            THE COURT:  Go ahead, Mr. Blehm.

22 BY MR. BLEHM:

23       Q.   All right.  Are you aware of the procedures

24 with respect to the drafting and submission of Elections

25 Procedures Manual in the state of Arizona?
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 1       A.   No.

 2       Q.   Okay.  And so you don't know that the Secretary

 3 of State is obligated by law to submit an Elections

 4 Procedures Manual to the governor and attorney general for

 5 approval in the state of Arizona?

 6       A.   Repeat the question.

 7       Q.   So you do not know that the Secretary of State

 8 is obligated under Arizona law to draft and submit to the

 9 governor of the state of Arizona and its attorney general

10 an elections procedure manual to govern Arizona elections?

11       A.   What I do know that there are procedures in

12 place to protect the integrity of an election.

13       Q.   Okay.  And do you know what the specific

14 procedure in place with respect to counties and their

15 ability to hand-count ballots after an election?

16       A.   No.

17       Q.   You do not know what that procedure is?

18       A.   I know that there are procedures in place, and

19 I trust that procedures that are in place.

20       Q.   Okay.  And so if Secretary of State Katie Hobbs

21 in the Elections Procedures Manual she drafted wrote the

22 following, I'm going to read the following and then ask

23 the rest of the question.  Is that fair?

24       A.   Yes.

25       Q.   If Secretary of State proposed the following to
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 1 govern Arizona elections:  "The accuracy certification

 2 board consists of two elections official -- I'm sorry, I

 3 am reading the wrong part.  I think I went to the wrong

 4 page.

 5            All right.  If Katie Hobbs wrote:  "The officer

 6 in charge of elections is required to conduct the

 7 hand-count of one percent of the total number of early

 8 ballots cast or 5,000 early ballots, whichever is less."

 9            Then it cites the Statute 602(F).  But then she

10 adds:  "Counties may -- counties may elect to audit a

11 higher number of ballots at their discretion."

12            MS. ANDREWS:  Objection, Your Honor.  Calls for

13 speculation.  She doesn't have the document.  She doesn't

14 know that's what it says.

15            THE COURT:  Overruled.

16            You can answer, Ms. Vasquez.

17 BY MR. BLEHM:

18       Q.   Would you support counties in their ability to

19 do a 100 percent hand-count audit pursuant to the law as

20 suggested by Katie Hobbs?

21            MS. ANDREWS:  Objection, Your Honor.  Legal

22 conclusion.

23            THE COURT:  Overruled.

24            You can answer, Ms. Vasquez.

25            THE WITNESS:  Can you repeat that?
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 1 BY MR. BLEHM:

 2       Q.   Would you support a county in the state of

 3 Arizona conducting a 100 percent hand-count audit as

 4 allowed for my Secretary of State Katie Hobbs?

 5       A.   Now, can you read that back to me because --

 6 can you read where it says that it is 100 percent?

 7       Q.   Can I read words is what?  I apologize.

 8       A.   You read me -- you read from the policy or the

 9 procedure, and did the procedure say 100 percent?

10       Q.   The procedure says:  "Counties may elect to

11 audit a higher number of ballots at their discretion."

12            Would you agree that a higher number of ballots

13 would include everything up from the minimum requirement

14 numbered to 100 percent?

15            MS. ANDREWS:  Objection, Your Honor.  Legal

16 conclusion.

17            THE COURT:  Overruled.

18            THE WITNESS:  I do not have the expertise to

19 answer that interpretation.  I do not have the expertise

20 to answer your interpretation of that.

21 BY MR. BLEHM:

22       Q.   Well, this does not -- the question did not

23 require expertise.  And so -- let me try it again.

24            If I have one dozen eggs and my wife tells me I

25 must cook at least two eggs for breakfast, at least two
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 1 eggs for breakfast, but I can cook as many eggs as I want,

 2 would you believe it would be proper for me to cook the

 3 entire dozen of eggs for breakfast?

 4            THE WITNESS:  I am trying to see how that

 5 connects to the other, cooking the eggs and what that law

 6 reads.

 7 BY MR. BLEHM:

 8       Q.   Would you agree, though, that I could cook the

 9 entire dozen of eggs for breakfast?  Please answer the

10 question.

11       A.   Yes.

12       Q.   Yes.  All right.  And so let's say I have a

13 dozen voters in my county and Arizona law and Secretary of

14 State Katie Hobbs mandate that I hand audit two of those

15 ballots, but then they tell me I can count as many above

16 that number as I want.  Would you agree with I could count

17 all 12 ballots?

18       A.   If that was the actual language that is

19 provided, yes.

20       Q.   All right.  Thank you very much.

21            And so you were talking about how your

22 organization may be harmed; is that correct?

23       A.   Yes.

24       Q.   Okay.  And I believe you are talking about you

25 might have to do a little bit more social media, things of
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 1 that nature; is that correct?

 2       A.   That's correct.

 3       Q.   All right.  I'm going to ask you a specific

 4 question about social media.  What methods of social media

 5 do you use?

 6       A.   Well, I -- when I say social media, because I

 7 am not a communications expert, I also mean a

 8 communications plan.  And that means also newsletters that

 9 we might send out, e-mail, digital advertisements, all of

10 that I include the word "social media."

11       Q.   Okay.  I understand.  So then let me -- I

12 apologize.  I think I cut you off again.  I am sorry.

13            But let me be more specific.  Do you use

14 Twitter as an organization?

15       A.   Yes.

16       Q.   Okay.  Did you by chance retweet Secretary of

17 State Hobbs' pleading that was filed in this action on

18 behalf of your organization?

19       A.   No.

20       Q.   You haven't retweeted that?

21       A.   No.

22       Q.   Okay.  Have you seen it?

23       A.   No.

24       Q.   Okay.  So you haven't even seen it.

25            What other methods of social media do you use?
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 1       A.   Well, seniors are more likely to use Facebook.

 2       Q.   Facebook.  Okay.  Have you posted anything on

 3 Facebook recently in relation to this matter?

 4       A.   No.

 5       Q.   No.  Okay.  All right.  And so the harm to you

 6 if, I understand correctly, is you would have to organize

 7 phone banks to tell your members what is happening in

 8 Cochise County; correct?

 9       A.   The harm is that we would have to educate and

10 use all means available to us to educate.

11       Q.   Have you already educated your members as to

12 the process relating to election audits as required by

13 Arizona law?

14       A.   Election audits?  No.  Not specifically because

15 it has not been an issue.

16       Q.   Okay.  So -- and this is important that you

17 answer this question.  You educate your members as to how

18 elections take place and how they vote; correct?

19       A.   We educate our members -- yes, on how the

20 elections take place and how to vote and how to have a

21 plan to vote.

22       Q.   Okay.  Aside from how to vote, have you ever

23 educated your member -- your members on any step of the

24 process after that point in time?

25       A.   Ask that question again, please.
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 1       Q.   Aside from educating members on how to vote,

 2 getting their ballot to the county and that machine,

 3 right, have you ever spent any time educating your members

 4 on the electoral process after that point in time?  What

 5 happens after their ballot goes in that machine?

 6       A.   In the 2020 election, I believe we -- I would

 7 have to look back, but I think we did inform folks about

 8 what was going on in the process.  Yes.

 9       Q.   All right.  And so what was going on in what

10 part of the process?  The post-voting process?

11       A.   Yes.  As you are aware, after the 2020

12 election, there was some controversy, and we needed to

13 make sure that our members were aware that their ballots

14 were being counted.

15       Q.   Okay.  You seem fairly politically astute; is

16 that correct?

17       A.   That I am politically astute?

18       Q.   Yeah.

19       A.   [Indiscernible.]

20       Q.   You seem pretty politically astute.

21       A.   Well, I --

22            MS. ANDREWS:  Objection.  Form.

23            THE COURT:  Sustained as to form.

24            MR. BLEHM:  All right.

25
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 1 BY MR. BLEHM:

 2       Q.   Do you consider yourself to be politically

 3 astute?

 4       A.   Yes.

 5       Q.   Yes.  Okay.  I would agree with that in our

 6 conversation so far today.

 7            So after the 2020 election you were very

 8 involved; is that correct?

 9       A.   After the -- in what capacity do you mean I was

10 involved?

11       Q.   Well, you followed what was taking place and

12 you educated your members as to what was happening; is

13 that correct?

14       A.   That is correct.

15       Q.   Did you follow the Maricopa County election

16 audit in 2021?

17       A.   Yes.

18       Q.   Okay.  Did your organization take a position on

19 whether or not the senate audit should move forward or

20 not?

21       A.   No.

22       Q.   No.  Okay.  Did you personally support it?

23       A.   Did I personally support the audits?

24       Q.   Yes.

25       A.   No.
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 1       Q.   No.  Why not?

 2       A.   Because we already have an election process in

 3 place.

 4       Q.   Okay.  And so your point is that Arizona must

 5 simply follow the law; is that correct?  That is in place?

 6       A.   Yes.

 7       Q.   All right.  So if the law that is in place says

 8 that counties may elect to audit a higher number of

 9 ballots at their discretion, in other words, the 12

10 ballots and 12 eggs, then you would be happy with that;

11 correct?

12            MS. ANDREWS:  Objection.  Legal conclusion.

13            THE COURT:  Overruled.

14            You may answer, Ms. Vasquez.

15            THE WITNESS:  Yes.

16            MR. BLEHM:  Thank you very much.  I have no

17 further questions.

18            THE COURT:  Thank you, Mr. Blehm.

19            Mr. Kolodin?

20            MR. KOLODIN:  We have no questions, Your Honor.

21            THE COURT:  Ms. Estes-Werther?

22            MS. ESTES-WERTHER:  No questions.

23            THE COURT:  All right.  Any redirect?

24            MS. ANDREWS:  Just a couple, Your Honor.

25            THE COURT:  Yes, ma'am.

Appx.0298

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 75 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1                    REDIRECT EXAMINATION

 2 BY MS. ANDREWS:

 3       Q.   Ms. Vasquez, I am going to ask you just a

 4 couple of follow-up questions.

 5            Oh, I think I already got this one.  Thank you.

 6            Do you as executive director of the alliance

 7 know who your members vote for in elections?

 8       A.   [Indiscernible.]

 9       Q.   I'm sorry?

10       A.   We have a bipartisan organization.  So we look

11 at all candidates and recommend based -- endorse based on

12 what candidates are doing for seniors.  For example, in

13 regard to social security or lowering the consumer

14 protection, voting rights.

15       Q.   That's how the alliance chooses which

16 candidates to endorse?

17       A.   Right.

18       Q.   Okay.

19       A.   And whether they are Democrat or Republican, we

20 would endorse those candidates who are protecting our

21 voting rights, social security, Medicare, and those kinds

22 of things.

23       Q.   But do you as executive director know which

24 candidates your members end up -- actually end up voting

25 for?
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 1       A.   Oh, never.  No.

 2       Q.   And if your membership were to -- if you were

 3 to know that your members were voting for candidates other

 4 than those endorsed by the alliance, would you still

 5 provide them with voter education?

 6       A.   Yes.

 7       Q.   Why is that?

 8       A.   Because we are working for the social and

 9 economic justice for all Arizonans, older Arizonans.

10       Q.   And so I want to touch on something you that

11 mentioned before.  Specifically that you anticipate your

12 members might be confused if the hand-count audit moves

13 forward.  So if members were to ask you questions about

14 the hand-count or were to direct questions to the

15 alliance, would the alliance take time to answer those

16 questions?

17       A.   Yes.

18       Q.   And it sounded like before, the alliance

19 doesn't generally use resources to educate voters on the

20 process after voting or at least you haven't so far in

21 2022; is that correct?

22       A.   Yes.  That's correct.

23       Q.   But if this 100 percent hand-count audit in

24 Cochise County were to move forward, do you anticipate

25 that the alliance would have to use resources for
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 1 education about that aspect of the election?

 2       A.   Yes.

 3       Q.   Thank you, Ms. Vasquez.

 4            MS. ANDREWS:  I have no further questions, Your

 5 Honor.

 6            THE COURT:  Counsel, I have a couple of

 7 follow-up questions.  I will give you all the opportunity

 8 to ask questions if there is.

 9            Ms. Vasquez, can you hear me okay?

10            THE WITNESS:  I can.

11            THE COURT:  Thank you.  One of the questions

12 you are asked was -- one of the things you said was that

13 you have a concern that if this plan or this voting, the

14 full hand-count audit goes forward, that you -- it would

15 cause confusion amongst your members.  You would have to

16 educate, answer questions, and things like that.  Do I

17 understand that correctly?

18            THE WITNESS:  Yes.

19            THE COURT:  I understand that the Board of

20 Supervisors' vote was quite recent.  But in the past week

21 or 10 days that this has apparently been on the table and

22 been in the mix, so to speak, have any of your members

23 reach out to you with confusion or concern or questions

24 about what this means for them in their vote?

25            THE WITNESS:  No.  [Indiscernible] some of our
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 1 members.

 2            THE COURT:  Okay.  When you say members, what

 3 do you mean?

 4            THE WITNESS:  Our board members.

 5            THE COURT:  Okay.  So other than board members

 6 who I would consider they are staff of the alliance; is

 7 that correct?

 8            THE WITNESS:  They are staff of the alliance?

 9            THE COURT:  When you say board members, are you

10 talking about, like, your volunteer board or are you

11 talking about the folks who kind of are elected to

12 represent the full will of the alliance itself?

13            THE WITNESS:  They are board members.  They are

14 volunteers.

15            THE COURT:  Okay.  Are they -- have you

16 received any communication from a Cochise County voter who

17 is a member of the alliance, meaning one of the people

18 that you represent, one to the 12 to 1300 folks who has

19 reached out to you with questions or concerns or issues or

20 confusion about what the Board of Supervisors has proposed

21 and what it means to their vote?

22            THE WITNESS:  No.

23            THE COURT:  Ms. Andrews, any follow-up to the

24 Court's questions?

25            MS. ANDREWS:  Thank you, Your Honor.
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 1                    REDIRECT EXAMINATION

 2 BY MS. ANDREWS:

 3       Q.   I just want to clarify, Ms. Vasquez.  You have

 4 a board of directors and you said they are volunteers;

 5 correct.

 6       A.   That is correct.

 7       Q.   So are they an elected board?

 8       A.   Yes.

 9       Q.   So is there a role to represent the interest of

10 the membership on the board?

11       A.   Yes.

12       Q.   And you mentioned that some members of your

13 board of directors have had questions about this

14 hand-count audit; is that correct?

15       A.   That is correct.

16       Q.   Would it be fair to say they asked those

17 questions in their capacity as representatives of your

18 membership?

19       A.   Yes.

20       Q.   Thank you.

21            MS. ANDREWS:  That is all that I have, Your

22 Honor.

23            THE COURT:  Thank you.

24            Mr. Blehm, follow-up?

25            MR. BLEHM:  Yes.  I have a few questions for me
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 1 if you tolerate me for just a little bit longer.

 2

 3                     RECROSS-EXAMINATION

 4 BY MR. BLEHM:

 5       Q.   Can you please tell this Court how many board

 6 members you have.

 7       A.   Currently we have 15 board members.

 8       Q.   Fifteen board members.  And where are most of

 9 those board members?

10       A.   Most are in Maricopa County, and we have four

11 board members in Pima County.

12       Q.   Okay.  So most are in Maricopa.  You have four

13 board members in Pima County.  Do you have any board

14 members in Cochise County?

15       A.   No.  We represent North in Southern Arizona and

16 all of Arizona.

17       Q.   Well, okay.  But Cochise County is in a

18 Southern Arizona; correct?

19       A.   That is correct.

20       Q.   All right.  Okay.  And so you -- okay.  Your

21 board members are not from this county, but some did reach

22 out to you about concerns, I believe you said?

23       A.   Yes.  We discussed this incident.

24       Q.   Okay.  When they reached out to you, did they

25 reach out and say I am concerned about this taking place?
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 1 Or did they say, hey, can you give me some information on

 2 what is going on in Cochise County?  I see there is some,

 3 you know, political stuff happening?

 4       A.   Repeat the question, please.

 5            THE COURT:  She asked if you could restate the

 6 question, Mr. Blehm.

 7            MR. BLEHM:  Oh, I am sorry.  Can I -- I just --

 8 I have to look at her [indiscernible], Your Honor, I

 9 apologize.

10            THE COURT:  There is a TV screen right there

11 too.

12            MR. BLEHM:  Oh, wow.  I could have just turned

13 to my side.  I am not very observant, aren't I?  I am

14 focused on this TV because, yep.  I don't know.  All

15 right.

16 BY MR. BLEHM:

17       Q.   But anyway.  The question was when these board

18 members -- well, first of all, how many board members

19 reached out to you with concerns?

20       A.   Is that a different question from the original

21 question?

22       Q.   Just -- yeah.  I am sorry.  I had to relocate,

23 and sometimes I lose my train of thought.  I am like a cat

24 with a laser pointer.

25            But how many board members reached out to you
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 1 with concerns?  Was it one?  Two?  Fifteen?

 2       A.   We have all discussed concerns.

 3       Q.   But I believe the question this Honorable Court

 4 asked you was have any of your members reached out to you

 5 with concerns about what is happening in Cochise County.

 6 And I believe your response was some board members did; is

 7 that fair?

 8       A.   Yes.  I would say that all of our board members

 9 have expressed concern or reached out with concern.

10       Q.   Okay.  And is that why you all decided to file

11 this petition?

12       A.   Yes.

13       Q.   Let me ask you this question, did you decide to

14 file this petition or did somebody contact you from

15 Washington DC and ask you to file this petition?

16            MS. ANDREWS:  Objection, Your Honor.

17 Relevance.

18            THE COURT:  Sustained.

19            MR. BLEHM:  All right.  Well, strike that

20 question then.

21 BY MR. BLEHM:

22       Q.   How many board members expressed concern to

23 you, reached out to you after they read what they read in

24 the paper, and said, hey, I have got concerns about this?

25 Any?  Or was this a general dialogue at a board meeting?
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 1            MS. ANDREWS:  Objection.  Form.

 2            THE COURT:  Overruled.

 3            You can answer, Ms. Vasquez.

 4            THE WITNESS:  Both.

 5 BY MR. BLEHM:

 6       Q.   Both.  And then how many reached out to you

 7 individually and said I have concerns about this?

 8       A.   Well, I would have to say three to five.

 9       Q.   Three to five.

10       A.   Three to five, it could be more.

11       Q.   Okay.  And none of them were from Cochise

12 County; is that correct?

13       A.   Correct.

14       Q.   All right.  In fact, I believe your testimony

15 was that not a single member of your organization from the

16 beautiful County of Cochise has reached out to you to

17 express concerns; is that correct?

18       A.   Yes.

19       Q.   All right.  Thank you very much.

20            MR. BLEHM:  I have no further questions.

21            THE COURT:  Mr. Kolodin?

22            MR. KOLODIN:  Briefly, Your Honor.

23            Where is the camera that can see me, by the

24 way?

25            THE COURT:  There is one there and there is --
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 1            MR. KOLODIN:  Nothing close up.  No.  You know,

 2 for my beauty shot.  But no, if I want to show something

 3 to the witness.

 4            THE COURT:  If you look up, there is a camera

 5 right above me, and it is pointed right at you right now.

 6            MR. KOLODIN:  Okay.  Very good.

 7            THE COURT:  Whether she can see it from your

 8 vantage point is another question.  You can see the angle.

 9            MR. KOLODIN:  Okay.  Very good.

10

11                      CROSS-EXAMINATION

12 BY MR. KOLODIN:

13       Q.   Ms. Vasquez, in 2020, isn't it true that

14 Maricopa County did an expanded hand-count audit?

15       A.   Yes.

16       Q.   Did your organization oppose that?

17       A.   Not formally.  No.

18       Q.   Did you -- did your organization oppose it

19 informally?

20       A.   No.

21            MR. KOLODIN:  No further questions, Your Honor.

22            THE COURT:  May the witness be excused?

23            MS. ANDREWS:  Yes, Your Honor.  Thank you.

24            THE COURT:  Ms. Vasquez, thanks for sticking

25 with us.  We are going to go ahead and excuse you at this
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 1 time, and you are free to go.  Thank you.

 2            Ladies and gentlemen, we are going to go ahead

 3 and take our morning break at this time.  It will be 15

 4 minutes.  And we will start back up at a quarter till.  We

 5 will stand at recess until that time.

 6            [Recess taken.]

 7            THE COURT:  All right.  We are back on the

 8 record and the parties are present.  We will continue with

 9 the evidentiary hearing.

10            Ms. Andrews, did you have any other witnesses

11 you wish to call?

12            MS. ANDREWS:  Your Honor, at this point my

13 co-counsel is going to take over.

14            THE COURT:  Ms. Madduri?

15            MS. MADDURI:  I have one administrative thing.

16 I just want to note for the record that we did, in fact,

17 serve the motion for Ms. Vasquez to appear remotely as

18 well as the Court's order granting that motion.

19            THE COURT:  Right.  I have no question whether

20 it was served, and I understand the explanation.  We are

21 dealing very quickly.

22            It was more for the Court's edification about

23 notice and when the motion could have been raised.  So I

24 appreciate the clarification.

25            Any other -- Ms. Madduri, anything else?
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 1            MS. MADDURI:  During the break, I spoke with

 2 defense counsel, the recorder, and while we do expect to

 3 examine both Mr. County Recorder as well as Director

 4 Marra, since they are adverse parties, we think it would

 5 probably make sense for them to take their direct

 6 testimony and then for us to ask any questions as we did

 7 on cross.

 8            THE COURT:  Very well.

 9            Okay.  Mr. Blehm, do you wish to call any

10 witnesses?

11            MR. BLEHM:  Yeah.  I didn't hear all of that.

12 I apologize.

13            THE COURT:  Basically what she said is she is

14 going to let you all call your own clients and they will

15 cross-examine at the appropriate time.

16            MR. KOLODIN:  Your Honor, one point of

17 clarification.  What we had said since we represent the

18 recorder is that we plan to call him as a witness after

19 the close of their case and they are welcome to cross.

20 Director Marra I don't believe we discussed.

21            MS. MADDURI:  Oh, I am sorry.  I spoke

22 separately with the counsel for Director Marra.

23            MR. KOLODIN:  My apologies.

24            THE COURT:  Okay.  So long and short of it is,

25 are you done with your witnesses?
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 1            MS. MADDURI:  Yes, Your Honor.

 2            THE COURT:  Okay.  Mr. Blehm, did you have any

 3 witnesses?

 4            MR. BLEHM:  Board defendants have no witnesses,

 5 Your Honor.

 6            THE COURT:  Thank you, sir.

 7            Mr. Kolodin, do you have any witnesses you wish

 8 to call at this time?

 9            MR. KOLODIN:  Yes, Judge.  We would like to

10 call the recorder.

11            THE COURT:  Okay.

12            Sir, if you will please come up to the clerk,

13 be sworn in, and then take the stand.

14

15                       DAVID STEVENS,

16 having been called as a witness and being first duly

17 sworn, testified as follows:

18

19            THE WITNESS:  I do.

20            [Pause in the proceedings.]

21            MR. KOLODIN:  Your Honor, a question before we

22 begin with our direct.  We understand Director Marra,

23 although she is a nominal defendant, is adverse to our

24 client's position in this case.  If he presents testimony,

25 will we have an opportunity to recall him at the
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 1 appropriate subsequent to Director Marra's testimony for

 2 rebuttal?

 3            THE COURT:  You are essentially asking for

 4 rebuttal of the defense case depending on what Director

 5 Marra has -- testifies about?

 6            MR. KOLODIN:  Because we understand that the

 7 nominally defendant, her position is in conformity with

 8 plaintiffs.

 9            THE COURT:  I will give you -- you can do one

10 or two things.  You can wait and have Recorder Stevens

11 testify at the end after everybody else has testified, or

12 you can have him testify now and based on the Director's

13 testimony, if you think there are areas that you could not

14 have -- what I would rather do is know what it is you want

15 to examine the witness about before I open it up for

16 recalling him as a witness.  I don't know if you have a

17 preference.

18            MR. KOLODIN:  May I have a moment?

19            [Pause in the proceedings.]

20            THE COURT:  What would you like to do?

21            MR. KOLODIN:  I think we would like to call

22 him -- reserve the right to call -- reserve the right to

23 call after Marra.

24            THE COURT:  That's fine.  I want to be clear.

25 I'm not going to be really difficult about it.  It's just
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 1 that I am not inclined to allow us to rehash things that

 2 have already been discussed.

 3            If there are certain areas that the director

 4 testifies about that he can address, I'm going to give you

 5 that opportunity.  I just don't want it to be essentially

 6 rehashing of what he is going to testify about here.

 7            MR. KOLODIN:  Thank you, Your Honor.

 8            THE COURT:  Go ahead whenever you are ready,

 9 sir.

10            MR. STRASSBURG:  Thank you, Judge.

11

12                     DIRECT EXAMINATION

13 BY MR. STRASSBURG:

14       Q.   Can I have your name, please.

15       A.   Excuse me?  My name?

16       Q.   Can I have your name, please.

17       A.   David Stevens.

18       Q.   How old of a man are you?

19       A.   How old of a man?

20       Q.   Yeah.

21       A.   61.

22       Q.   Family?

23       A.   I am.  Yes.  Wife and children and

24 grandchildren.

25       Q.   I see you have an emblem on your lapel, would
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 1 you tell us what those signify?

 2       A.   Oh, yes.  Eagle Scout and the Cochise County

 3 emblem.

 4       Q.   And what is your employment?

 5       A.   I am the elected County recorder for Cochise

 6 County.

 7       Q.   And how long have you had that job?

 8       A.   This January will be six years.

 9       Q.   Are you familiar with the proposal to

10 hand-count all of the ballots in Cochise County's general

11 election?

12       A.   I am.  Yes.

13       Q.   And how did you get that familiarity?

14       A.   Going through the procedures manual and the

15 statutes.

16       Q.   Do you have any -- any experience from your

17 almost six years as county recorder that you think will

18 help you do a good job in this proposed hand count?

19       A.   Yes.  The normal course of work I do now with

20 early ballots is pretty similar with the organization of

21 the ballots, the way we process them, and then we transfer

22 them and provide the chain of custody.

23       Q.   And could you describe in a little more detail,

24 what is the process followed now in Cochise County for

25 hand-counts and recounts?
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 1       A.   For the two percent audit hand count?

 2       Q.   Yeah.

 3       A.   It is -- it starts 24 hours after the election

 4 is over, which is Wednesday.  And then typically the

 5 process of actually counting ballots will be on a

 6 Saturday.

 7            So -- and there are volunteers are both -- two

 8 parties of the state, recognized parties, have to be

 9 present to execute the hand count.  And those party chairs

10 will present a list of workers that will do the hand count

11 itself.  And like I said, it happens on Saturday,

12 typically.

13       Q.   Is there a mic for you?

14       A.   It is right here.  It won't move either.

15            THE COURT:  No.  It is attached.

16            MR. STRASSBURG:  Can you --

17            THE WITNESS:  I can do this.

18            MR. KOLODIN:  That might be better.

19            THE COURT:  If it is better for you, but you

20 will need to be in an area where you are next to a

21 microphone either at your counsel table or somewhere else.

22 That's why we --

23            THE WITNESS:  I can try to --

24            MR. KOLODIN:  Could you kind of lean over so

25 everybody --
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 1            MR. STRASSBURG:  Everybody can hear you?

 2            THE COURT:  And certainly don't be afraid to

 3 speak loudly.  It will be okay.

 4            THE WITNESS:  Okay.

 5            THE COURT:  Much better.

 6            THE WITNESS:  Much better.

 7 BY MR. STRASSBURG:

 8       Q.   Do you have any familiarity with the EPM?

 9       A.   I do.  I do.

10       Q.   And just so we are clear, this is -- we are

11 talking about the 2019 EPM?

12       A.   Correct.  That is the only one legal to use

13 right now?

14       Q.   And how did you gain your familiarity with the

15 2019 EPM?

16       A.   Every two years, the process is the Secretary

17 of State must -- is required to produce a new electric

18 procedure manual.  And that process involves recorders and

19 election directors, which is basically the first step, to

20 go through it chapter by chapter to address any changes

21 primarily in statute order and procedure that we may or

22 may not have.

23       Q.   And what was your involvement in that

24 consultation procedure for the 2019 EPM?

25       A.   We had numerous meetings that lasted basically
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 1 all day.  So 30 to 36 hours of in-person consultation

 2 going through, like I said, chapter one through the end of

 3 the EPM.

 4       Q.   And what was your personal involvement in those

 5 meetings?

 6       A.   I was there.  We -- when discussions came up,

 7 some chapters didn't require a lot of discussion, some

 8 did.  But we were there and went through each chapter and

 9 each paragraph of each chapter.

10       Q.   And were you there just as a recipient of the

11 word from Phoenix?  Or were you there in a meaningful

12 capacity?

13       A.   Meaningful capacity.

14       Q.   Tell us what you mean by that.

15       A.   Well, they rejected my proposal.  I don't think

16 the campaign finance chapter should be an EPM.  And I have

17 objected to that numerous times, but it is still there.

18 Other recorders rejected to other parts of it, and then we

19 take votes and it either stays and or it comes out.  I

20 lost that vote.

21       Q.   Were there any restrictions on what substance

22 in the EPM could be discussed?

23       A.   No.  It was an open forum of discussion.

24       Q.   Now, you have been sitting in the courtroom

25 patiently, and do you recollect any discussion about this
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 1 language that we have been talking about, the EPM

 2 provision on page 215 that allows discretion in the

 3 selection of recount ballots?

 4       A.   No.  I totally agree that it is part of the law

 5 and the board was right in making a vote to expand the

 6 hand-count.

 7       Q.   Now, in your job as county recorder, do you

 8 have any occasion to consult the EPM personally or is that

 9 something that you delegate to staff?

10       A.   Primarily it is me.  My chief deputies is

11 knee-deep in the procedures manual also.  But if questions

12 arise on how we do our job, they come to me and we go to

13 the documentation.

14       Q.   And do you have any familiarity with the 2021

15 draft EPM?

16       A.   Yes.  That one was done virtually so it was all

17 Zoom calls.

18       Q.   Because of COVID?

19       A.   Yeah.  Yes.

20       Q.   And did you -- were you involved in those?

21       A.   We were on the line, yes.

22       Q.   Do you -- I mean, it is true, isn't it, that

23 with respect to this provision on the discretion to

24 increase the count size, that same provision was in the

25 2021?
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 1       A.   To the best of my knowledge, yes.

 2       Q.   And nobody objected to it?

 3       A.   It not that I recall.  No.

 4       Q.   It wasn't a bow in the contention?

 5       A.   Not that I recall.  No.

 6       Q.   The representatives from the secretary -- from

 7 Secretary of State Katie Hobbs' office participated?

 8       A.   And my opinion, ultimately it's the Secretary

 9 of State to put something in or take something out, so --

10       Q.   And it is still there?

11       A.   It is still there.

12       Q.   I will direct your attention just a little

13 longer to your qualifications.  Do you have any election

14 certifications?

15       A.   I do.

16       Q.   Could you tell us what they are and what they

17 mean?

18       A.   Every two years with the state -- the Secretary

19 of State puts on a training course to be state certified

20 election official.  I have gone through that training

21 three times.  I have three diplomas in my office.  I have

22 completed all of the courses for the CERA program which is

23 a Certified Election Resource Administrator, it is a

24 national certification.

25       Q.   Do you have any involvement in the signature
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 1 verification process for the early mail-in ballots?

 2       A.   That is exactly my authority, is to signature

 3 verify every ballot that comes back in.  And, yes, I do

 4 personally participate in that.

 5       Q.   Now, do you have -- can you think of any

 6 objective reason -- well, let me ask it this way.  Do you

 7 have full and complete confidence in the United States

 8 mail to deliver all mail-in ballots committed to their

 9 charge?

10       A.   I do not.

11       Q.   Do you have any reason for that you could point

12 to?

13       A.   I have got a couple of reasons.  In the 2018

14 election, we were contacting the post offices in the

15 county.  And I contacted one, it was the Friday before the

16 election, and they said they had a ballot -- a tray of

17 over 400 ballots they were not going to deliver to my

18 office because they missed the deadline.

19            I inquired about what was the deadline they

20 were referring to.  They said October 31st.  And my

21 response was that was a suggested mail by date.  Your job

22 is to take the mail from A and deliver it to B, so you

23 need to bring those ballots down to me.

24            In my opinion, had I not called them, those

25 400 -- roughly 400 people would not have had their ballots
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 1 counted.

 2       Q.   Do you have -- thank you.  Do you have complete

 3 confidence in the ability of the post office to deliver

 4 mail addressed to you, to you?

 5       A.   I do not.

 6       Q.   And what do you base that on?

 7       A.   A letter a constituent brought in just this

 8 last week where he tried to mail me a letter and the post

 9 office had marked it as undeliverable.

10       Q.   And that is a letter that you first showed to

11 me during the break; right?

12       A.   Correct.

13       Q.   Could you -- let me show it to you.  Could you

14 describe this envelope?

15       A.   It is just a standard letter-type envelope.

16 They redacted out who sent it to me, but you can clearly

17 see my name and address.

18       Q.   Is the address correct?

19       A.   It is.

20       Q.   And the stamp in yellow?

21       A.   That is what the post office puts on when there

22 is an issue with it.  This says, "Return to sender.  Not

23 deliverable as addressed."

24       Q.   And how did you find out about this letter

25 addressed to you that was returned to sender?
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 1       A.   The individual that actually tried to mail it

 2 to me brought it in my office to show it to me.

 3       Q.   Now, in your -- do you have any experience in

 4 government, generally?

 5       A.   About 30 years, yes.

 6       Q.   All right.  Do you have any experience in the

 7 legislature?

 8       A.   Eight years.

 9       Q.   From when to when?

10       A.   The election cycle 2008 to 2006 or I served

11 from 2009 to 2017.

12       Q.   As a member of the legislature, did you have

13 any occasion to consider your vote on bills regarding

14 elections?

15       A.   Constantly.  Yes.

16       Q.   And election procedures too?

17       A.   Yes.  And I actually drafted and sponsored some

18 election bills.

19       Q.   All right.  You drafted them yourself or did

20 you farm that out to someone else?

21       A.   Well, we have leg (phonetic) counsel.  It is a

22 group of lawyers in a bullpen that draft what we want

23 done.  But it is up to the sponsor to approve the language

24 that comes out.

25       Q.   So it sounds like you had to read election
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 1 legislation as part of your job and decide whether to vote

 2 on it or not?

 3       A.   Every day.  I probably made over 10,000 votes

 4 in my eight-year career there.

 5       Q.   And it sounds like, correct me if I am wrong,

 6 that when you would review election legislation as a

 7 legislator voting on it, you had to form some sort of

 8 meaningful understanding of its provisions?

 9       A.   Correct.

10       Q.   Did you have any committee chairmanships?

11       A.   I did.  For four years, I was the chairman of

12 IT, information technology and transportation.  And my

13 last two years, I was a rules chairman and an ethics

14 chairman.

15       Q.   Now, what made you think you were the guy to be

16 chairman of the IT committee?

17       A.   My 30 years of IT experience before I got

18 elected.

19       Q.   Without going on too long, could you just give

20 the judge a recap of your IT experience, explaining how it

21 relates to elections?

22       A.   Sure.  I started off in 1979 with 3rd ID as a

23 computer operator worker on the IBM 36030.

24       Q.   So you are an Army guy?

25       A.   I am an Army guy, 10 year veteran.
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 1            Migrated into the SPARCstation.  We did GIS

 2 mapping for commanders on the battlefield, real-time

 3 simulations.  And then I spent 15 years in Norco BBA.  The

 4 last five years doing Internet security for DOD in

 5 Department of the Army.

 6            I had a database of 1.2 billion records online

 7 that I had to maintain and keep available.

 8       Q.   Okay.  Thank you.

 9       A.   I could go on, but --

10       Q.   No.  No.  I'm good.  That's good.  I think we

11 all get a flavor.

12            On the rules committee, what were your

13 responsibilities regarding votes on election legislation?

14       A.   Every bill that got passed through a normal

15 committee or a subcommittee had to go through rules to

16 make sure it was legal in nature and conform to the

17 Constitution.  That was my job.  I didn't take public

18 testimony.  I dealt specifically with the legal staff on

19 the constitutionality of the bills.  And with my opinion

20 of it, they would either go through or not.

21       Q.   So it sounds like you had to have some working

22 knowledge of the Arizona Constitution to do that job; is

23 that right?

24       A.   Correct.  And believe it or not, I read it

25 every bill that went across my desk.
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 1       Q.   Now, you also were chairman, you said, of

 2 ethics.

 3       A.   Correct.

 4       Q.   What were your responsibilities there, to the

 5 extent you can discuss them.  I realize that is a lot of

 6 sensitive confidential information.

 7       A.   It could be.  Whenever there was a complaint

 8 brought up against the legislature, it would go to the

 9 ethics committee.  And then we would have to adjudicate it

10 whether to go actually have a committee hearing or not.

11            Fortunately for me in my two years, we never

12 had to have a committee hearing.  We were able to take

13 care of the situation elsewhere.

14       Q.   All right.  Now, let me ask, do you have any

15 familiarity with this proposed hand count in Cochise

16 County?

17       A.   I do.  Yes.  Now.

18       Q.   And how did you become familiar?

19       A.   Going through the Elections Procedures Manual

20 and referencing statute.

21       Q.   So do you have as a recorder, do you have any

22 involvement in that recount?  I'm sorry.  Proposed recount

23 of all of the ballots?

24       A.   Of what we are -- of why we are here?  Yes.

25       Q.   What is your responsibility?
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 1       A.   The board has asked me to lead the effort to do

 2 the 100 percent hand count.

 3       Q.   Does the board have authority, in your view, to

 4 ask you that?

 5       A.   I believe they do.

 6       Q.   And is there any kind of plan for this or are

 7 you just going to wing it?

 8       A.   No.  There is a plan.  We are going to follow

 9 the Elections Procedures Manual by the letter.  It is

10 going to be the same as the two percent count, just more

11 ballots.

12       Q.   What do you mean by the two percent count?

13       A.   That is typically what we have done in the past

14 was to do a two percent audit.  That was two percent of

15 the election day or one percent or 5,000 of the early

16 ballots.  So the procedure would be exactly the same, it's

17 just going to be in a larger scale.

18       Q.   So it sounds like you are saying you are going

19 to use the same EPM procedures you have used before except

20 for the volume of ballots involved?

21       A.   Correct.

22       Q.   So let me ask you about that.  Have you thought

23 about how you are going to staff this operation?

24       A.   Yes.  There is actually a procedure in the

25 procedure manual of how to get workers.  I put out the
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 1 call to the party chairs, and I am happy to announce that

 2 we are over 300 volunteers.  And that was in less than a

 3 week.  Three of the -- the three recognized parties will

 4 all be in attendance:  Republican, Democrat, and

 5 Libertarians, their chairs will be there.  And as I said,

 6 over 300 volunteers.

 7       Q.   So can anybody participate in this recount?

 8       A.   There are two restrictions.  One is you have to

 9 be a registered voter in Arizona.  And the other one is

10 one party can't have more than 75 percent of the total

11 amount of volunteers, and we are under that 75 percent

12 mark.

13       Q.   Do you have any Democrat volunteers?

14       A.   We do.  I have six parties that will be

15 represented.

16       Q.   And can you estimate for us the number of

17 Democrat volunteers?

18       A.   Yeah.  55.

19       Q.   How about Libertarian?

20       A.   It is right around 45 or 50.

21       Q.   Okay.  And so it sounds like Ms. Vasquez could

22 be a volunteer for this; right?

23       A.   Could be.

24       Q.   Even if she lives in Phoenix?

25       A.   Correct.

Appx.0327

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 104 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1       Q.   So as long as she -- as you said, to summarize,

 2 she is a registered voter in the state, she can volunteer

 3 to participate in the hand count?

 4       A.   Correct.  The list comes through the party

 5 chairs, so she would have had to contacted one of the

 6 chairs and had them put them on the list.  But, yes.

 7       Q.   If she wanted to?

 8       A.   If she wanted to.  Correct.

 9       Q.   And that would -- she would have to come to

10 Bisbee for that?

11       A.   It looks like the location will be Sierra

12 Vista.

13       Q.   Okay.  Let's talk about the location.  It

14 sounds like -- well, I should ask you.  Do your

15 responsibilities that include selecting the location for

16 the hand count and making sure that it is secure?

17       A.   Yes, I do.

18       Q.   And how have you gone about discharging that

19 responsibility?

20       A.   I have identified four possible locations.  I

21 am waiting pending the outcome of this trial to select one

22 of them.  All four are in Sierra Vista.  I have only gone

23 to two of them.  I haven't walked through the other two

24 yet, but I plan on doing that tomorrow.

25       Q.   So the two that you walked through, which are
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 1 candidates for the location, could you describe them and

 2 tell us what makes you think they are secure for this?

 3       A.   Well, one building is totally by itself with

 4 its own parking lot.  And the other one is a closed-out

 5 department store which has a lot of square footage and

 6 limited access from the outside.

 7       Q.   But to get a closed-out department store, that

 8 is going to cost you a lot of money, isn't it?

 9       A.   It is going to be a donation.

10       Q.   From who?

11       A.   The owner.

12       Q.   You have talked to him?

13       A.   I have.  I talked to him yesterday on the

14 phone.

15       Q.   Okay.  What are you going to do to make sure

16 the building is secure?

17       A.   We are probably going to use deputy sheriffs.

18       Q.   Do they carry guns?

19       A.   They do, yes.

20       Q.   And how are you going to get deputy sheriffs?

21       A.   I have already contacted the sheriff himself

22 and he is committed to helping out.

23       Q.   And that -- who is the sheriff?

24       A.   Mark Daniels.

25       Q.   I see.  All right.  And how are you going to --
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 1 let's talk the security of the logistics.  How do you plan

 2 to get these paper ballots from where they are to your

 3 secure facility for the hand count?

 4       A.   Currently, when we transfer the ballots from my

 5 office of the elections director we use lockable

 6 weathertight containers.  Those same containers will be

 7 used to transport these to the other location.

 8       Q.   And how many of those containers do you have?

 9       A.   I have 12 right now.

10       Q.   And how big are they?

11       A.   Footlocker size.  If you are in the military

12 you know what that is, but --

13            THE COURT:  It has something to do with the

14 telephone line.  We are okay.

15            MR. STRASSBURG:  Sorry.

16            THE COURT:  It is just checking to make sure

17 you are paying attention.

18            MR. STRASSBURG:  Whenever I hear a bell I stop.

19            THE COURT:  You are well trained, sir.

20 BY MR. STRASSBURG:

21       Q.   So how many -- can you give us an estimate of

22 how many of these paper ballots you are expecting?

23       A.   Well, when I presented to the board last time,

24 I used the estimation of 35,000.

25       Q.   Where did you get that?
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 1       A.   That was the center point of the 2020 election

 2 and the '22 primary.  I took the turn out of those two,

 3 added them, divided them by two and I came up with 35,000.

 4       Q.   So have you been receiving early ballots for

 5 the November 8th general?

 6       A.   We have.

 7       Q.   And is that amount kind of enabling you to give

 8 a gauge of what to expect, do you factor that?

 9       A.   It is getting closer than last time.  I don't

10 think we are going to hit 35,000.  We process and send

11 over to the elections roughly 20,000 ballots and I have

12 got 4,000 in my vault, also pending whatever the post

13 office dropped off today.

14       Q.   Okay.  Let's talk about, once we get the

15 lockboxes into the big, secure room guarded by armed

16 sheriff deputies, so then do you expect to have happen?

17       A.   We will have a very select group of people that

18 actually operate in that area.  Because you will have to

19 transport the ballots to the working tables in back.  So

20 we will work in a small group, maybe six people that their

21 primary duty will be standing with the ballots themselves.

22       Q.   Will that select group be all Republicans, or

23 are you going to have kind of a tri-partisan group?  Or

24 how are you going to do that?

25       A.   That's the goal is to have at least three
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 1 parties there.  As this process goes forward, I will be

 2 maneuvering around the entire facility with the three

 3 party chairs.  So whenever I see they will see.

 4       Q.   And the three parties would be, what,

 5 Republican, Democrat, Libertarian?

 6       A.   Libertarian.

 7       Q.   And you have got three others?

 8       A.   I have got the party of non designated,

 9 independent, and other.

10       Q.   Okay.  And they are going to be there as well?

11       A.   They will be.  Yes.

12       Q.   All right.  Tell us about your -- the quality

13 of communication you are having as the recorder with these

14 party chairman in Cochise County.  How would you

15 characterize it?  Is it -- is it cooperative?  Is it

16 frosty?  Is it something in the middle?  What?

17       A.   I think it is very cooperative.

18       Q.   What makes you think so?

19       A.   I have had no issues that have been brought up

20 about the process to date.  It was a little accelerated,

21 but they have all responded to all of my e-mails that I

22 sent out in a timely manner.

23            I requested initially at 5 p.m. on Tuesday the

24 initial list of workers.  I had the authority to go two

25 days longer if I think I need more people, so I gave the
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 1 parties more time.  And basically it went from 162 to over

 2 300, so --

 3       Q.   Now, other than getting sued by these lawyers,

 4 has anybody else pushed back on you?  Any of the county

 5 chairman said wait a minute, there is going to be mass

 6 confusion.  It is going to be awful.  You will never get

 7 it done in time.  You can't do this.  You don't have the

 8 authority.

 9            Has there been any pushback like that?

10       A.   From the county chairs, no.

11       Q.   Let's talk about the actual procedures of the

12 count.

13            Okay.  Got it.

14            Are you going to make those up yourself or are

15 you going to follow an establish standard authority on

16 that?

17       A.   The policies are in the procedure manual.  They

18 give accepted processes for counting the ballots.

19       Q.   Which one are you going to use?

20       A.   The three-person method.

21       Q.   Okay.  Tell us how that works.

22       A.   Basically you have one person call out the

23 race.  Something that wasn't brought up is we are only

24 looking at four races on the ballot.  There is one federal

25 race, one statewide race, one legislative race, and one
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 1 initiative.  And it cannot be uncontested, that have to be

 2 contested races.

 3       Q.   Why just four and why --

 4       A.   That is the procedure manual.

 5       Q.   I see.

 6       A.   It would have been a fifth one had we had the

 7 presidential race on this.  Since we don't, there is only

 8 the four.  So those are the only four races that will be

 9 drawn by lots on Wednesday the day after the election.  We

10 will draw those out so we know what races we are looking

11 at.  We can drive on.

12            The forms that are going to be used, they are

13 examples in the procedure manual.  We are going to follow

14 with those.

15            But on the three-person method, you have

16 someone who calls it out.  I will use me as an example.

17 We will call out and you go, Recorder Stevens, those two

18 people will markdown that I got a vote.  They will go

19 through a batch so I am looking at batching 25 ballots at

20 a time.

21       Q.   Is that standard?

22       A.   That is in the procedure manual.  There is a

23 variable.  You can go to 100, I guess, if you want.  But

24 25 seems like a very easy number to work with, because if

25 there is an error, you come down and someone gets 23 and
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 1 someone gets 24, you back and start over.  But if you have

 2 100 or 200 of those, then it takes a longer process time.

 3            So once those four races are done and the 25

 4 ballots have gone through, you compare the numbers.  If

 5 they match up, it is considered good.  You batch them back

 6 up and you move to the next batch.

 7       Q.   All right.  And how are you going to -- well,

 8 let me ask it this way.  How long do you estimate this

 9 process is going to take to count all of these 30,000 some

10 ballots?

11       A.   Okay.  My mic is okay.

12       Q.   I know.  Just kind of leaned forward.

13       A.   There is two variables.  That is how many early

14 ballots will I get?  And when I presented to the board

15 last week, I used 35,000, so I expect that number to be

16 less.

17            The other one is how many are voted on election

18 day?  So we are not going to know that until Wednesday,

19 but the estimation is roughly 10,000.

20            So I am looking at maybe 30,000 now for early

21 ballots because all I have got is Friday, Monday, and

22 Tuesday and what is dropped off on election day, so there

23 is not much time left to get them back in.

24       Q.   How do you know how many of these early ballots

25 you have?
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 1       A.   Well, as -- we document them as we verify the

 2 signatures going through them.  We batch them in batches

 3 of 200, and then we transfer them over to the elections

 4 department.  We are currently averaging about 2,000 a day

 5 that goes over.  It tends to be a good process to go

 6 through, but when you have a lot of phone calls and that

 7 kind of thing, it tends to get slower.

 8       Q.   Okay.  So just roughly, could you run the

 9 numbers for us that makes you think you can get through

10 these 35 -- first of all, I should ask, how much time do

11 you have to do this?

12       A.   This has to -- it starts the day after the

13 election and the board was concerned that it needs to be

14 done by the date of canvas.  So that is my end date.

15            Statute says it's 10 business days, so that is

16 the 22nd of November.  So there is plenty of time to do

17 this.

18            To give you an example, this is a large one I

19 had before.  Say you have 60 tables and each table gets

20 four batches of 25, so they have to count 100 ballots in

21 an hour.  So if they do that, every hour you do 6,000

22 ballots.  So in four hours you have done 24,000 ballots.

23 So it seems very doable to do it.  If it is not done in a

24 day, come back and do the second day and it should be

25 done.
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 1       Q.   So where are you going to get the tables and

 2 chairs?

 3       A.   Volunteers.  I am contacting the -- like the

 4 Knights of Columbus, the church I go to, we are grabbing

 5 tables and chairs from them.  Maybe contact the Rotary,

 6 Kiwanis, see what they have got.  I think I can get them

 7 all from the churches.

 8       Q.   So how would you characterize your personal

 9 level of confidence as county recorder charged with the

10 duty to do this correctly, what is your level of

11 confidence that you can do this hand-count within the time

12 allotted?

13       A.   I have a high level of confidence.  It's a --

14 at the basic level, it is a very simple process.  And then

15 you just have to scale up the process.

16            I have got a lot of people that want to work

17 with me.  I have got a lot of volunteers that want to

18 volunteer to do this job.  I have got locations that we

19 can do this in now.  And I have got plenty of time to

20 complete this task.  So I have a very high level of

21 confidence we can get it done within the time frame and be

22 very accurate with it.

23       Q.   Now, how are you going to manage this whole

24 process?  Is that in the procedure manual too or do you

25 make that up as you go?
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 1       A.   Well, there is some things in the procedure

 2 manual, but what I decided to do is a couple levels of

 3 management.  I am going to have a group of tables, we will

 4 say six, and then I will have a supervisor over those six

 5 tables.  And I have got 60 tables working, I will have 10

 6 supervisors.  Those people work directly with me and the

 7 chairs and they will be the conduit between us and the

 8 actual workers.  Because you don't want 60 groups of

 9 people getting up and moving around and trying to get

10 things done.

11            They will be transporting ballots

12 back and forth, letting me know if there is an issue.  It

13 will be very difficult for 180 people to be texting me

14 that my foot hurts or the light went out or whatever.

15            So they multi-level management process, which

16 was well taught in the military, seems to work out very

17 well.  It should work out in this case for me.

18       Q.   Let me direct your attention to another matter.

19 I see it in your eyes.  Training.  These are just

20 volunteers.  They are not going to know nothing about the

21 stuff.  It is going to be a total mess because none of

22 them are going to be trained; true?

23       A.   They will be trained before they start working.

24       Q.   Tell us about the training you anticipate.  Who

25 is going to do it?  Who is going to do it?
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 1       A.   Who is going to actually do the training?  The

 2 goal is from Wednesday to Saturday, I will get that second

 3 level of management trained up and then we will move out

 4 and train the workers themselves.  So now one person

 5 doesn't have to train 300, they only have to train 25

 6 people at a time.

 7            It is not incredibly difficult because you are

 8 counting to 25 and you are marking it off.  So I don't --

 9 I don't expect a lot of issue with it.

10       Q.   So the training, is it all going to be oral or

11 will there be written handouts or copies of the rules or

12 something else?

13       A.   It will be written.  I have got everybody's

14 e-mail addresses, I will be sending it to them.

15            If I have time, I will do a YouTube video.  I

16 am an IT guy, so that kind of thing works well for me.

17 But they will have written instructions that they can

18 bring in with them, and hopefully they will have with them

19 and we will have extra copies.  But, again, it's not a

20 difficult process.

21       Q.   Now, let me ask you this.  It is kind of the

22 heart of the matter you have been in the courtroom for the

23 testimony of Ms. Stephenson?

24       A.   No relation but, yes.

25       Q.   Stephenson?
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 1       A.   [Indiscernible.]

 2       Q.   And you have been here for the video testimony

 3 of Ms. Vasquez; right?

 4       A.   Correct.

 5       Q.   Did it seem to you that the basis for their

 6 concerns was that they believe there is some important

 7 difference between how you're going to do this proposed

 8 recount, and how recounts have been done in the past, and

 9 will be done for the November general election.  Do you

10 agree with that?

11       A.   I would tell you that I will follow the

12 procedures in the procedure manual and the statute to the

13 letter.

14       Q.   I am asking you a different question.  It is

15 about the difference.

16            Do you see that there is going to be a

17 difference, an important difference between how recounts

18 have been done previously under the EPM that Secretary

19 Hobbs wrote and you reviewed, and how you're going to do

20 this proposed recounts?

21       A.   I see no difference.

22       Q.   Now, what provision, if any, are you going to

23 make to give access to the county's director of elections?

24 Will she be excluded?  Will she be allowed?  What were

25 what will her role be?
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 1       A.   No.  I don't want to exclude anybody,

 2 especially her because she has some experience in doing

 3 this also.

 4            But there still has to be order in the room.

 5 And there is something in the procedure manual that, say,

 6 workers gets disorderly, I will have the authority to

 7 remove them.  But I don't foresee that being an issue, not

 8 at all.  Totally welcome her support and her help.

 9       Q.   Thank you, sir.

10            Now, let me ask you, are you familiar with

11 Title 16, Section 602(B)?

12       A.   I am.

13       Q.   And how did you get familiarity with that

14 specific statutory provision?

15       A.   Reading it.  And going through it.  It is very

16 easy to follow.

17       Q.   Okay.  And this -- also we have been talking

18 about a provision in the EPM of 2019 that says about the

19 discretion to increase the count size.  Are you familiar

20 with that?

21       A.   I am.

22       Q.   And how did you get familiar with that

23 provision?

24       A.   Reading it also.

25       Q.   All right.  And as a public official charged
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 1 with the duty of complying with the EPM and the statute,

 2 can you tell us, does it --

 3            THE COURT:  Two beeps means nothing else.

 4 BY MR. STRASSBURG:

 5       Q.   Does it seem to you that there is any conflict

 6 between those two provisions?

 7       A.   None whatsoever.

 8            MR. STRASSBURG:  Judge, may I have a moment

 9 to --

10            THE COURT:  Okay.  Of course.  Absolutely.

11            [Pause in the proceedings.]

12            MR. STRASSBURG:  You know, that's a great

13 question.  He is the brains of the operation.  I am just

14 the eye candy.

15            Thanks for laughing, Judge.  You could have

16 fought me on that.

17            THE COURT:  You know we have a record of this;

18 right?

19            MR. STRASSBURG:  Yeah.  But it doesn't have to

20 be boring; right?

21            THE COURT:  That's true.

22 BY MR. STRASSBURG:

23       Q.   The volunteers, is it unusual to utilize

24 volunteers for this purpose or do you do it all of the

25 time?
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 1       A.   No.  Volunteers are used all of the time in

 2 election cycles.

 3            MR. STRASSBURG:  I think that is it.  Thank

 4 you, Judge.

 5            Wait a while.  There might be questions for

 6 you.

 7            [Pause in the proceedings.]

 8            MR. BLEHM:  May I just ask a clarifying

 9 question?

10            THE COURT:  Yes, Mr. Blehm?

11            MR. BLEHM:  Does she go next and then do I go

12 next or --

13            THE COURT:  I am going in the same circle.

14            MR. BLEHM:  Okay.  So I will go after

15 plaintiff.

16            THE COURT:  The way I am -- you are

17 representing specific defendants, they are representing

18 specific defendants.  The way I am going is in the same

19 circle.

20            MR. BLEHM:  Okay.

21            THE COURT:  So it is the same order of

22 questioning for every witness.

23            MR. BLEHM:  Thank you, Your Honor.

24            THE COURT:  You bet.

25
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 1                      CROSS-EXAMINATION

 2 BY MS. ESTES-WERTHER:

 3       Q.   Mr. Stevens, Christina Estes-Werther for Lisa

 4 Marra.  Have you conducted a hand count before in the past

 5 six years?

 6       A.   For a county election, no.

 7       Q.   Are you aware that Lisa Marra is the statutory

 8 officer in charge of the hand-count process?

 9       A.   Yes.  And I argue that she should have been

10 doing this.

11       Q.   So you have proposed -- the board has proposed

12 a plan of which you are going to proceed with a hand

13 count.  How are you going to retrieve those ballots from

14 Ms. Marra?

15       A.   Through the chain of custody process.

16       Q.   And when you say the chain of custody

17 process --

18       A.   It is going to be the same as we give her the

19 ballots from the early voting.

20       Q.   And where are you getting that authority?

21       A.   From the chain of -- through the board by

22 putting me in charge of this process.

23       Q.   So is there a statute or the procedure that

24 specifies that this particular procedure of retrieving

25 ballots for a full hand count, is that in the statute?
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 1       A.   I would have to look.

 2       Q.   And did you consult with Ms. Marra at all about

 3 any of these plans?

 4       A.   No.

 5            MS. ESTES-WERTHER:  That is all the questions

 6 that I have, Your Honor.

 7            THE COURT:  Thank you.

 8            Ms. Andrews?

 9            Oh, I'm sorry.  Ms. Madduri; right?

10            MS. MADDURI:  That's right.  Thank you.

11            MR. BLEHM:  It's three together.

12            MS. MADDURI:  I will introduce myself so you

13 know who you are talking to.  My name is Lalitha Madduri,

14 and I represent the plaintiffs in the case.

15            THE WITNESS:  Okay.

16

17                      CROSS-EXAMINATION

18 BY MS. MADDURI:

19       Q.   Good morning, Recorder Stevens.  Thank you for

20 being here.  I know it is an election.

21       A.   Nowhere else to go.

22       Q.   I know how busy you all are.  I also want to

23 thank you for your service.

24       A.   Thank you.

25       Q.   How -- you have been the Cochise County
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 1 recorder since 2017; is that correct?

 2       A.   January of, yes.

 3       Q.   And how many election-related ballot audits

 4 have you performed in your capacity since then?

 5       A.   0.

 6       Q.   Have you overseen any hand-count audits of

 7 ballots in the time that you have been in office?

 8       A.   For official county elections?

 9       Q.   That's right?

10       A.   No.

11       Q.   What about for any other election?

12       A.   Yes.

13       Q.   What is that?

14       A.   County elections for like the Cochise County

15 Republican committee election -- election of the officers.

16 I have been part of the statewide election.

17       Q.   I see.  Okay.  But nothing -- nothing in

18 Cochise County, no statewide elections that are voted in

19 by the general public of the county?

20       A.   Yes.

21       Q.   Have you trained volunteers to conduct

22 hand-count audits of ballots for countywide or statewide

23 election that all voters participate in?

24       A.   Not yet.

25       Q.   Who has conducted those audits in Cochise
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 1 County since you have been in office?

 2       A.   The election director.

 3       Q.   And currently that would be Director Marra?

 4       A.   Correct.

 5       Q.   So in 2020, Director Marra conducted these

 6 hand-count audits?

 7       A.   To the best of my knowledge, yes.

 8       Q.   Okay.  You -- I think you explained this

 9 extensively on your direct.  But you were previously a

10 state legislator; is that right?

11       A.   Correct.

12       Q.   Okay.  So you have read and drafted and passed

13 your fair share of statutes, whether related to elections

14 or otherwise; is that fair?

15       A.   Only the best law available.  Yes.

16       Q.   And I assume in drafting those, you have been

17 become familiar with some of the statutory text and sort

18 of how to these things are drafted, a general -- I assume

19 you have developed a general knowledge of all of that in

20 that capacity?

21       A.   You'd be correct, yes.

22       Q.   Okay.  Have you -- is it your general

23 understanding that when the word "shall" is used, that is

24 a mandatory provision?

25       A.   Yes.
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 1       Q.   And that that does not allow for any discretion

 2 beyond what the statute says?

 3       A.   That's correct.

 4       Q.   And I think you testified about this, but are

 5 you familiar with the statutory requirements that are laid

 6 out in 16–602 for hand-count audits?

 7       A.   There is two of them.  Yes.

 8       Q.   There is 16–602, and what is the other statute

 9 you referring to?

10       A.   No.  You have two paragraphs, there is B and F.

11       Q.   Right.  Certainly.

12       A.   Yes.

13       Q.   And there are other sections as well of that

14 statute.  But 16–602, it is your understanding that that

15 is the provision of Arizona law that governs these

16 hand-count audits that way are discussing today?

17       A.   Correct.

18       Q.   And I think you are alluding to this, but

19 Section F is the one that specifically relates to the

20 audits of early ballots; correct?

21       A.   Correct.

22       Q.   It sounds like you have studied this provision.

23 You are very familiar with it?

24       A.   I am getting better.

25       Q.   So you -- at least it is familiar to you or you
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 1 do recall that Section 16-602(F) provides for a random

 2 sampling and hand audit of early ballots at, quote, a

 3 number equal to one percent of the total number of early

 4 ballots cast or 5,000 early ballots, whichever is less;

 5 correct?

 6 A. Correct.

 7 Q. But you don't intend to follow that part of the

 8 provision; correct?

 9 MR. KOLODIN:  Objection.

10 THE COURT:  What is the basis of the objection?

11 MR. KOLODIN:  I would say calls for a legal

12 conclusion, but argumentative; right?  She is actually

13 trying to make an argument with respect to her meaning of

14 the statute that he doesn't intend to follow it.  I guess

15 vagueness would be the proper objection.

16 THE COURT:  The way the Court understood the

17 question, and I apologize for interrupting at the end, is

18 that she is asking this witness in his proposed role

19 overseeing the audit hand-count, whether his audit

20 hand-count follows the statute requirement of a random

21 sample.  He is in perfect position to be able to answer

22 that.

23 That objection is overruled.

24 MR. KOLODIN:  Thank you.

25 THE COURT:  Thank you.
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 1             If you need to have her --

 2            THE WITNESS:  No.  I am good.

 3            THE COURT:  Okay.  Go ahead, sir.

 4            THE WITNESS:  In conjunction with the EPM, yes.

 5 I will follow the law.

 6 BY MS. MADDURI:

 7       Q.   Is it not your intention to hand-count all of

 8 the early ballots?

 9       A.   Rephrase?

10       Q.   Is it -- when you are conducting the audit --

11       A.   I intend to count every ballot.

12       Q.   Okay.  So that means that you do not intend to

13 use a random sample for the hand audit of early ballots at

14 a number equal to the percent of the total number of early

15 ballots cast or 5,000 early ballots, whichever is less;

16 correct?

17       A.   I would follow that if that is what the board

18 wanted.  The board voted to up it to 100 percent.  And

19 there is one line in the EPM it states that at their

20 discretion, they can increase that value.

21       Q.   I understand.

22       A.   And the board did.

23       Q.   I am asking you about the statute and what it

24 says and whether you intend to follow what the statute

25 says?
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 1       A.   I am required by law to follow the statute and

 2 the Elections Procedures Manual.

 3       Q.   But it is not your intention to conduct -- to

 4 use a random sample; is that fair?

 5       A.   The random sample would be 100 percent.

 6       Q.   Okay.  So the random sample will not be one

 7 percent of early ballots cast or 5,000 ballots, whichever

 8 is less; correct?

 9       A.   Right.

10       Q.   Are you aware also that 16–602(F) only provides

11 for increasing that number beyond the 5,000 maximum, if

12 any race is, quote, equal to -- if any race is, quote,

13 equal to or greater than the designated margin when

14 compared to electronically tabulated results.

15            Are you familiar with that?

16       A.   That statute is correct.  But the procedure

17 manual has extended that to the counties to evaluate that

18 count to as high as they want.

19       Q.   Okay.  So it sounds like you understand what

20 the statute says?

21       A.   Which has happened in the past.  Correct.

22       Q.   Okay.  I am just asking about the statute.  I

23 understand that there is an EPM.

24       A.   Okay.

25       Q.   And that is how the procedure is, but right
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 1 now, I'm just going to ask you about the statute.

 2       A.   I am just confused because you are asking me

 3 about part of the question, not the entire thing.  I have

 4 to follow statute and the procedure manual.  So you can't

 5 take one from the other and ask me to do one thing or the

 6 other.  They both work in conjunction with each other.

 7       Q.   Okay.  Are you familiar with the part of

 8 16-602(F) that states:  "If at any point in the manual

 9 audit of early ballots the difference between the manual

10 count of early ballots is less than the designated margin

11 when compared to the electronic tabulation of those

12 ballots, the electronic tabulation shall be included in

13 the canvas and no further manual audit of the early

14 ballots shall be conducted."

15       A.   I don't have it in front of me, but I agree

16 with what you just read.

17       Q.   Okay.  And you would agree that you won't be

18 following that provision as you have planned for this

19 early -- for the audit of early ballots; right?

20       A.   Again, you are asking me to separate the two

21 parts.

22       Q.   I am.  I am.

23       A.   I can't do that.  Because I have to follow the

24 procedure manual by law also.  The board voted to go to

25 100 percent.  They voted for me to do it, so to maintain
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 1 within the bounds of law, that's what I have got to do.

 2       Q.   Okay.  So your authorization or sort of why you

 3 are doing the hand-count audit the way you plan to do it

 4 is because you believe that the board has authorized to do

 5 that; is that right?

 6       A.   No.  The board did authorize me to do it.  The

 7 Court will decide if it is legal or not, but they did

 8 vote.  It was a two-to-one vote.  They voted for me to do

 9 this and 100 percent count.

10       Q.   Okay.  So that -- that's where you derive your

11 understanding that you have the authority to do this is

12 because the board voted on it; is that correct?

13       A.   That and the procedure manual allows them to

14 vote on it.

15       Q.   Can you point me to where in the Elections

16 Procedures Manual that the board?

17       A.   It is yellow.

18            THE COURT:  That's okay.

19            THE WITNESS:  That line right there.

20 BY MS. MADDURI:

21       Q.   Okay.  I understand.

22            THE COURT:  Could you state the line for me so

23 I know which one you are referring to.

24            THE WITNESS:  It states:  "Counties may elect

25 to audit a higher number of ballots at their discretion."
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 1            THE COURT:  Thank you, sir.

 2 BY MS. MADDURI:

 3       Q.   Okay.  I would like to talk to a little bit

 4 about the plan that you were discussing with your counsel

 5 for how the audit is going to proceed.  How did you

 6 develop the plan?

 7       A.   Which part?  The whole plan?

 8       Q.   The whole thing.  How did you go about

 9 developing this plan?

10       A.   I went through the procedure manual to

11 determine what they required.  And when they were vague or

12 holes in the plan, I used my experience to put into play

13 the rest of the plan, i.e., the multiple levels of

14 management.

15       Q.   Okay.  So it is it fair to say you didn't

16 consult anybody who has previously conducted a hand-count

17 audit of ballots in developing your plan?

18       A.   That is not fair to say.

19       Q.   Okay.  Who did you consult?

20       A.   A couple of people in Phoenix.

21       Q.   Who was that?

22       A.   Gina Zavota (phonetic), former elections

23 director, Secretary of State.  And former recorder officer

24 staff, I don't know if she wants her name read out loud.

25       Q.   When did you start developing this plan?
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 1       A.   Shortly after the first vote.  Like I said, it

 2 was two Mondays ago.  So what, 14, 12 days ago.

 3       Q.   To the best of your knowledge, has a full

 4 hand-count audit of the early ballots ever been conducted

 5 in Cochise County?

 6       A.   To the best of my knowledge, I don't know.  I

 7 am only 61.

 8       Q.   Certainly not in the time that you have been

 9 County recorder; is that fair to say?

10       A.   Correct.  Fair to say.

11       Q.   Is your plan written down somewhere or

12 published or available to the public?

13       A.   It is in draft form, yes.

14       Q.   Where is that accessible?

15       A.   I can get you a copy.

16       Q.   Okay.  That would be great.

17       A.   Give me your e-mail address.

18       Q.   I will get it.  I think for counsel, later.

19            MR. KOLODIN:  We as counsel, we would also like

20 a copy.

21            THE WITNESS:  Sure.  I will give it to

22 everybody.

23            MR. BLEHM:  Agreed, Your Honor.

24            THE WITNESS:  Transparency is key.

25            THE COURT:  Over the lunch break, e-mail it to
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 1 your counsel, and your counsel will e-mail it to everyone

 2 else.

 3            THE WITNESS:  If they give me an e-mail, I

 4 will.

 5            THE COURT:  Thank you.

 6 BY MS. MADDURI:

 7       Q.   Okay.  I think for the counting you mentioned a

 8 three-person method for the account; is that right?

 9       A.   Yes.

10       Q.   Okay.  And is that the three-person call-out

11 method that is described in the EPM?

12       A.   It is.

13       Q.   So am I correct in understanding that it would

14 be a three-person team that would count each ballot?

15       A.   Yes.

16       Q.   Okay.  And they would do that for each race

17 that you are auditing on the ballot; is that right?

18       A.   Correct.  Four races, yes.

19       Q.   So that means that three people would count

20 each ballot four times; is that right?

21       A.   No.  You would go down the list.  If you look

22 at procedure manual in the back, they have got several

23 forms.  Any form will have all four races already on it.

24 So they will go through the ballot one time for all four

25 races, and then the next ballot for all four.
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 1            It wouldn't be 24 ballots for the federal race

 2 and then you start over again for the state race.  You

 3 would do all four races, so you do the ballot one time.

 4       Q.   Okay.  And what is your plan to verify that

 5 that count was accurate?

 6       A.   When their totals match up.

 7       Q.   Whose totals?

 8       A.   The two people that are writing down who got

 9 the votes.

10       Q.   Okay.  So you plan to do that?

11       A.   One calls, two write.  Those to match up, it's

12 deemed valid.

13       Q.   Okay.  So once you have done that, will you do

14 any further verification that the count was correct?

15       A.   I am not planning on it.  No.

16       Q.   Okay.  And how will you tally?

17       A.   Using a sample form in the procedure manual,

18 the tally sheet.

19       Q.   I think you also mentioned that there would be

20 six individuals, a select group of six individuals who

21 would be with the ballots at all times.  Can you tell me

22 more about that?

23       A.   Yeah.  I am going to find six that I have the

24 most confidence in and have them do that job.  I don't

25 even know who they are right now.
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 1       Q.   So those six people are the only six people who

 2 are going to count the ballots?

 3       A.   No.  No.  No.  They are going to maintain the

 4 security of the ballots off to the side.  The volunteers

 5 are going to count them.

 6       Q.   What does it mean that they will maintain the

 7 security of the ballots?

 8       A.   They will sequester the ballots in one area and

 9 nobody but those six will have access to it.  It could be

10 four people also, I just use six.

11       Q.   Do you mean when the ballots are not being

12 counted?

13       A.   That is called ballots at rest.

14       Q.   So while the ballots are out on the 60 tables,

15 they wouldn't be subject to that sort of security?

16       A.   Well, no.  Because they have to be counting

17 them.

18       Q.   Okay.  You mentioned that you have received

19 names for 300 volunteers; is that right?

20       A.   I have.

21       Q.   But I think you wrote in your brief that the

22 maximum number of volunteers is 220; is that right?

23       A.   That's the minimum and the statute, four per

24 precinct.  We have 55 precincts, it's actually 54.  We

25 have one with nobody that lives in it.
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 1       Q.   Okay.  And I think you went over this, I just

 2 want to get the numbers right.  Did you say there were

 3 about 55 Democrats that --

 4       A.   Yes.

 5       Q.    -- that had been provided to you as potential

 6 volunteers for this?

 7       A.   Correct.

 8       Q.   And then I think you said there were another 45

 9 or 50 libertarians?

10       A.   Correct.

11       Q.   Does that mean that the remaining 200 people

12 who would be involved in the count identify as

13 Republicans?

14       A.   No.

15       Q.   So what is the breakdown for the remaining 200?

16       A.   We have P and D, party non designated, other,

17 and Independents.  I haven't had time to collate the list.

18 The chairs all e-mail them to me, so I am still working

19 through that.

20       Q.   Okay.  So you don't know what the composition

21 for the other 200 individuals are?

22       A.   No.  I can tell you the other three parties

23 were under 10 each before the last e-mail I got last

24 night.

25       Q.   Okay.  So it is fair to say that the majority
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 1 are Republican?

 2       A.   Yes.

 3       Q.   Have you verified that each of these

 4 individuals is a registered voter in Arizona?

 5       A.   I have not yet.  No.

 6       Q.   And how many of these volunteers have prior

 7 ballot audit hand-counting experience?

 8       A.   I do not know.

 9       Q.   So it could be the case that none of them have

10 experience in this?

11       A.   Some do because the party chairs have been

12 involved with this.

13       Q.   Okay.  So the six party chairs, I assume?

14       A.   No.  Three party chairs.

15       Q.   Three parties.  Okay.  So you know that three

16 of these individuals --

17       A.   Well, I know at least two of them.

18       Q.   I'm sorry.  I am no I am talking quickly, but

19 we should make sure that we don't speak over each other,

20 so the record is clear.  So I will also slow down.  I

21 apologize.

22       A.   Okay.

23       Q.   It can get very conversational.

24       A.   I don't think the Libertarians participated

25 previously.  They are this time.  But I know the
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 1 Republicans and Democrats did.  I don't know who the 6 or

 2 12 that have done it in the past are, but I am pretty sure

 3 they are probably on this list, but I can't guarantee

 4 that.

 5       Q.   Okay.  I understand.  So it's fair to say that

 6 you are confident only in that about 12 of these

 7 individuals have previously done a hand-count audit of

 8 ballots; is that right?

 9       A.   That is probably fair to say.  Yes.

10       Q.   Okay.  So hundreds of these people have never

11 done this?

12       A.   I would say correct.  Yes.

13       Q.   Okay.  Have you conducted any training with

14 these volunteers so far?

15       A.   Not yet.  No.

16       Q.   Okay.  What is -- you started to touch on this

17 but I want to get a little more details on your plan for

18 training them.  What sessions have been scheduled for

19 training?

20       A.   None of them have.

21       Q.   Okay.  And when do you plan to start the

22 training?

23       A.   It will be between Wednesday and Saturday of

24 next week.

25       Q.   So Wednesday after the election; is that
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 1 correct?

 2       A.   Correct.  That's when this process has to

 3 start.

 4       Q.   That's when the training will start though; is

 5 that right?

 6       A.   Potentially yes.

 7       Q.   Okay.  So between Wednesday and Saturday, you

 8 plan to conduct training, and I think you said this to

 9 your counsel, but I would just like to clarify.  Those are

10 the people -- that's sort of a smaller, select group of

11 individuals who will then go out and train more

12 volunteers?

13       A.   No.

14            Are you done?

15            Two types managerial type will have different

16 training.  The workers will have their own type of

17 training.  So the second level of management I am looking

18 at will be trained first.  And then the workers will be

19 trained next.

20       Q.   Okay.  And do you anticipate that both of those

21 trainings are going to be taking place between Wednesday

22 and Saturday of next week?

23       A.   That is the goal.  Yes.

24       Q.   Are you developing the materials for these

25 trainings?
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 1       A.   I will.  Yes.

 2       Q.   Okay.  Have you begun that process?

 3       A.   I have not.

 4       Q.   Okay.  Have you previously prepared any

 5 training materials to train individuals on how to conduct

 6 hand-count ballot audits?

 7       A.   I have extensive training in training people

 8 how to do a job.  In hand-count auditing, no.

 9            Does that make sense.

10            THE COURT:  I understood what you meant.

11            THE WITNESS:  Okay.

12 BY MS. MADDURI:

13       Q.   I think I did as well.

14       A.   That's okay.

15       Q.   Sorry.  I am looking at my phone because I am

16 getting confused about the dates here.  Okay.

17            So the training, you believe, will conclude

18 around November 12th; is that correct?

19       A.   That's the goal, but I have until the 22nd to

20 finish.  So it may slip into the next week.

21       Q.   So the training might slip into the next week?

22       A.   That's highly possible, yes.

23       Q.   Okay.  And I assume that no one will count

24 these ballots until after they are trained; correct?

25       A.   For the audit?
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 1       Q.   Yes.

 2       A.   No.

 3       Q.   Okay.  So at the earliest then, you anticipate

 4 that the audit of the ballots, the hand-count of the early

 5 ballots will start on Sunday the 13th; is that right?

 6       A.   We don't work on Sunday.

 7       Q.   Okay.  So it will start at the earliest on

 8 Monday the 14th?

 9       A.   It could be the 12th.

10       Q.   It could be Saturday if you finish.  Okay.

11            It is fair to say about Saturday is the

12 earliest you anticipate starting?

13       A.   Yes.

14       Q.   Is it also fair to say then that you don't

15 anticipate any counting on weekends or is it just Sundays?

16       A.   Just Sundays.

17       Q.   Okay.  So the 13th won't be one of the days

18 that you count.  Okay.  So is it right then that you have

19 six days, the 12th, and then the 14th to the 18th to

20 finish the audit?

21       A.   No.  The 22nd.

22       Q.   The 22nd.  Okay.  So you have the 12th, the

23 14th through the 18th, the 21st, and the 22nd.  Let me

24 start that over.  So you have -- okay.  So you have

25 between the 12th and the 22nd, and there are two
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 1 Saturdays -- sorry, to Sundays in there.  Which I think

 2 leaves eight days; is that right?

 3       A.   I would go with eight days because the board

 4 has to canvas on the 22nd.  It should be done before the.

 5       Q.   Have you confirmed that all of the 300

 6 volunteers that have been identified are available for

 7 every one of those eight days?

 8       A.   No.

 9       Q.   Have you confirmed that they are available for

10 every one of the training days?

11       A.   No.

12       Q.   Okay.  So it is possible that they are not

13 actually available for all of the days that you anticipate

14 doing the hand-count --

15       A.   I don't anticipate needing all of them for all

16 eight days either.

17       Q.   So is that -- no, you don't know if they are

18 available for all of the days?

19       A.   No, I do not know.

20       Q.   Okay.  You would agree that the audit that you

21 are planning for early ballots cannot take place if

22 75 percent of the volunteers are from one political party;

23 correct?

24       A.   Correct.

25       Q.   Are you familiar with the fact that in the past
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 1 when Cochise County has conducted its audits, it has taken

 2 between about one and two days to do the hand-count audit

 3 of these ballots?

 4       A.   I think that sounds about right.  Yes.

 5       Q.   Okay.  And you are also familiar that those

 6 audits were conducted on much, much smaller sample of

 7 ballots than what you are proposing to do here?

 8       A.   Yes.

 9       Q.   Okay.  Is it your understanding that

10 individuals from the Democratic Party who have been

11 identified, if they don't show up for the audit, is it

12 your understanding that the audit can't move forward?

13       A.   No, it can.  It requires two recognized

14 parties.

15       Q.   Okay.  I would like to talk about the secure

16 facility that you were describing.  Have any of those

17 facilities previously been used to conduct a hand-count

18 ballot audit?

19       A.   No.  Not to my knowledge?

20       Q.   Are they all privately-owned facilities?

21       A.   No.  One is Cochise College.

22       Q.   The two -- you mentioned that you had sort of

23 talk to or secured two of them so far; is that right?

24       A.   As possible locations.  Yes.  They were all

25 vacant and they have the ability to be used.
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 1       Q.   Okay.  Have you engaged in any sort of contract

 2 or other official --

 3       A.   No.

 4       Q.   -- agreement to use the facilities?

 5       A.   No.

 6       Q.   Okay.  So that doesn't exist at this time?

 7       A.   Correct.

 8       Q.   Where did the audit take place in 2020?

 9       A.   Where did it take place?

10       Q.   Yes.

11       A.   The elections department.

12       Q.   Would you agree that if you are not able to

13 secure a secure facility, that this audit can't continue

14 or take place rather?

15       A.   No.  I won't contend to that.

16       Q.   So it would be your position that you may

17 conduct this audit even if you are unable to secure a

18 secure facility?

19       A.   No.  I could probably find another secure

20 facility.

21       Q.   Okay.  So you would agree that if you cannot

22 find a secure facility, the audit can't move forward?

23       A.   Technically.  Probably, yes.

24       Q.   Have you signed any contracts or any formal

25 agreements about the security that anticipate being
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 1 provided at the facility once it's secured?

 2       A.   No.

 3       Q.   Is it your intention that these facilities are

 4 guarded 24 hours a day by armed personnel?

 5       A.   No.  And they don't need to be.

 6       Q.   But either way, you haven't actually made a

 7 plan for how that would look?

 8       A.   I don't need 24/7 security.  When we are done

 9 counting the ballots, we come back to my office into my

10 vaults, which is secure.

11       Q.   Okay.  So your intention is that each day, the

12 ballots will be moved from the facility to your vault; is

13 that right?

14       A.   They will be housed in my vault to begin with,

15 then moved to the facility for count, and then moved back

16 to the vault until 100 percent count is complete.

17       Q.   Just to make sure I understand.  So is that

18 happening on a daily basis?  You are moving the ballots

19 from your vault to the facility and then back at the end

20 of the day?

21       A.   Yes.

22       Q.   How many cars or trucks or -- what's the plan

23 for the transportation?

24       A.   County vehicles.

25       Q.   Okay.  And how many vehicles do you anticipate
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 1 needing?

 2       A.   I don't know yet.  Probably two.

 3       Q.   Okay.  And you haven't secured those vehicles

 4 yet?

 5       A.   Not yet.

 6            It's a lot of questions.

 7            THE COURT:  We still have at least one more

 8 person.

 9            THE WITNESS:  I know.

10 BY MS. MADDURI:

11       Q.   I would like to talk to you briefly about the

12 chain of custody of the ballots, which we sort of started

13 talking about but I had a few more questions about that.

14            Is it your understanding that 16–602(H), which

15 is one of the provisions of the statute that you have been

16 studying, is it your understanding that that statute

17 requires that the county officer in charge of elections

18 shall retain custody of the ballots for purposes of

19 performing any required hand counts?

20       A.   I will agree that's what the statute says.

21 Yes.

22       Q.   But you, of course, plan to take custody of the

23 ballots from Director Marra; is that right?

24       A.   Through the voting -- the legal voting of the

25 board.  Yes.
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 1       Q.   In 2021, did you ever obtain custody of the

 2 ballots after the hand count -- for the hand count?

 3       A.   One more time?

 4       Q.   Did you ever obtain custody of the ballots for

 5 a hand count in prior elections?

 6       A.   No.

 7            THE COURT:  Ms. Madduri, I don't want to

 8 interrupt you.  But we are getting close to lunchtime.  I

 9 was hoping to allow you to finish your questions, but if

10 you think it is going to be a bit --

11            THE WITNESS:  I am here all day.

12            THE COURT:  So am I.

13            MS. MADDURI:  Me too.

14            THE COURT:  All right.  Let's go ahead and take

15 our lunch break at this time.

16            We are going to come back at 1:15, everybody.

17 I want to make sure that everybody -- all of us from out

18 of town have plenty of time to make sure that we have the

19 opportunity to get some lunch.  We will start back up

20 promptly at 1:15.  We will stand at recess until that

21 time.  Thank you all.

22            [Recess taken.]

23            THE COURT:  We'll go back on the record.  We

24 are back on the record to reflect the presence of same

25 counsel, same parties as previously.  Mr. Stevens is still
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 1 on the stand, previously sworn.  You may continue your

 2 examination.

 3            MS. MADDURI:  Thank you, Your Honor.

 4            Thank you, Your Honor.

 5

 6                 CROSS-EXAMINATION (CONT'D)

 7 BY MS. MADDURI:

 8       Q.   Good afternoon, Recorder Stevens.

 9       A.   How are you doing?

10       Q.   I'm doing well.  I will try not to keep you too

11 much longer here.  One clarification.  I wanted to make

12 sure I understood one of your answers.  So you plan to

13 start the process that you're going to engage in on

14 Wednesday; correct?

15       A.   By statute, yes.

16       Q.   Okay.  If on Wednesday 75 percent of the

17 individuals who appear are from one party, you would agree

18 that you cannot proceed with the planned hand-count audit;

19 correct?

20            MR. KOLODIN:  Objection; asked and answered.

21            THE COURT:  Overruled.

22            THE WITNESS:  I'm not planning on having

23 everybody there on Wednesday.  Just the chairs to the

24 draw.

25 BY MS. MADDURI:
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 1       Q.   So I can clarify.  So on the first day of

 2 counting when you're actually doing the counting, would

 3 you agree with me that if 75 percent of the individuals

 4 that appeared that day are from one party, then you would

 5 agree that you cannot proceed with the planned audit; is

 6 that correct?

 7       A.   No.  I would have to take one party down to 75

 8 percent.  So if all the other parties equal 25 people, the

 9 one party could have 75 people, then I could proceed.

10 They couldn't have 85 or 95.

11       Q.   So in theory it's over 100 people.  They

12 couldn't have 76 people out of the 100?

13       A.   Correct.

14       Q.   You mentioned that about the board meeting that

15 took place you said I think two Mondays ago?

16       A.   Yes.

17       Q.   So that's I think October 24th?

18       A.   I'll go with that.

19       Q.   Are you familiar with the resolution that the

20 board passed that day?

21       A.   Yes, to the best of my knowledge, yes, they

22 passed item number two.  Is that the one you're talking

23 about?

24       Q.   That is the one.  And that's the resolution

25 that it's your understanding the board passed that
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 1 authorizes the hand-count audit that you're planning; is

 2 that right?

 3       A.   Correct.

 4       Q.   So let's take a look at that briefly.  So that

 5 measure that passed, you said it was number two, and

 6 that's right.  It says pursuant to A.R.S. 16-602(B), the

 7 county recorder or other officer in charge of elections

 8 shall take action necessary to perform a hand-count audit

 9 of all county precincts for the 2020 general election to

10 assure agreement with the voting machine count.  Such

11 audit shall be completed prior to the canvass of general

12 election results by the Board of Supervisors.  Does that

13 sound correct based on what your recollection of that

14 measure is?

15       A.   Yes.

16       Q.   So that measure that was passed, it

17 specifically cited A.R.S. 16-602(B); is that right?

18       A.   Yes.  I don't have it in front of me, but yes,

19 I think so.

20       Q.   I can represent to you that it only mentions

21 16-602(B).  So by definition it does not mention

22 16-602(F).  Would you agree?

23       A.   Sure.

24       Q.   And F is the provision that governs the recount

25 of early ballots; is that right?
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 1       A.   F is, yes.

 2       Q.   And to the best of your recollection, 16-602(B)

 3 doesn't mention early ballots; correct?

 4       A.   Correct.

 5       Q.   So is it fair to say then that the board has

 6 not authorized your recount of the early ballots?

 7       A.   That's not my interpretation.  I think that's

 8 what the Court is going to decide today.

 9       Q.   In past elections, can you describe what your

10 role is with early ballots?

11       A.   Sure.  How far back do you want to go?  They --

12 we provide a list of everybody who is going to get an

13 early ballot to our vendor, which is Runbeck out of

14 Phoenix.  They print and fold and stuff the envelopes that

15 get mailed out.  They all mail out of the mail house out

16 of Phoenix.  The voters get them.  They vote them,

17 hopefully, and they have two options of bringing them back

18 in.  They can use it for all three [indiscernible].  Drop

19 off at my office, use the drop box, or put them in the

20 mail.

21            I receive them back in one of those forms, and

22 then we process those.  We have to remove the security

23 envelope on the outside.  For our county it's green.  The

24 signature affidavit envelope is yellow, exposing that.  We

25 put them in batches of 200.  We verify the signature of
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 1 those.  When those batches are done and completed, we scan

 2 the affidavit envelopes, and then we transfer them over to

 3 elections department.

 4       Q.   So -- and you -- so you -- just to make sure I

 5 understand, so there's one outside envelope that the

 6 ballot, plus another envelope are mailed in; is that

 7 right?

 8       A.   Yeah.  One is provided to protect the

 9 signature.

10       Q.   And so you open that outer envelope?

11       A.   Yes.

12       Q.   And then you examine the envelope that contains

13 the ballot?

14       A.   Correct.

15       Q.   So at no point do you open that envelope or

16 examine the ballot itself; is that right?

17       A.   Out of those, yes.  The process is a little

18 different for UOCAVAs.

19       Q.   So these are for regular early ballots that are

20 voted?

21       A.   Yes.

22       Q.   How does the process differ for UOCAVA ballots?

23       A.   There's emailing that goes on.  We have issues

24 with maybe the federal write-in ballot.  So it's minimal

25 for us.  A couple hundred.  It's not a lot.
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 1       Q.   So for the vast majority of the ballots --

 2       A.   Yeah.

 3       Q.   -- the early ballots, you -- once you have

 4 looked at that the interior envelope that contains the

 5 witness's signature, you pass on that ballot to the other

 6 county election administrators who are going to open it

 7 and count it?

 8       A.   Once we have accepted it, yes.

 9       Q.   Once you've verified the signature.  Okay.  So

10 in past elections, you've never handled an early voted

11 ballot itself then that is out of that envelope; is that

12 right?

13       A.   That's not totally true.  Sometimes people

14 don't put them in the envelope.

15       Q.   But assuming --

16       A.   It's a rare case.

17       Q.   Sorry.  I didn't mean to interrupt.  Assuming

18 that the voter sort of did it in the proper way and it's

19 in the correct envelope --

20       A.   We never see the ballot; correct.

21       Q.   So you don't have any experience then making

22 sure that that ballot doesn't get damaged in your care; is

23 that right?

24       A.   Again, sometimes they get to us damaged.

25 But --
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 1       Q.   Sure, but assuming it came in sort of the

 2 proper form and the proper envelope, you don't have any

 3 responsibility to make sure that that ballot itself

 4 doesn't otherwise deteriorate in some way?

 5       A.   Not at all.

 6       Q.   Or that it isn't altered in some way?

 7       A.   No.

 8       Q.   So you don't have any experience doing that?

 9       A.   No.  It's not my authority, no.

10       Q.   I promise I'm getting to the end here.  And I

11 just want to revisit the statute to understand a couple of

12 things.  And again, you've already testified that you've

13 studied the statute, so I'm going to talk to you

14 specifically about 16-602(F) which I think we have agreed

15 governs the recount of the early ballots.  I shouldn't say

16 recount, but a hand audit of the early ballots?

17       A.   Yes.

18       Q.   And I'll just preface, I understand that

19 there's also the Elections Procedures Manual, but I'm just

20 going to ask you about the statute for now.

21       A.   I will try to answer your question, but I have

22 to utilize both.

23       Q.   I understand, but I'm just going to ask about

24 the statute.  Okay.  So the statute, I think we have

25 already decided, it says that for the selection of the
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 1 early ballots that are going to be audited, the elections

 2 officials, quote, shall randomly select one or more

 3 batches of early ballots that have been tabulated to

 4 include at least one batch from each machine.  Does that

 5 sound right to you?

 6       A.   Uh-huh.

 7       Q.   And to clarify, during your audit, there won't

 8 be any such random selection; correct?

 9       A.   Correct.

10       Q.   And then it also says that the election

11 workers, quote, shall randomly select from those

12 sequestered early ballots a number equal to 1 percent of

13 the total number of early ballots cast or 5,000 early

14 ballots, whichever is less.  Does that sound right?

15       A.   Are you still reading B or are you reading F?

16       Q.   I'm reading F.

17       A.   That's correct.

18       Q.   And again, your planned hand-count audit of the

19 early ballots will not do that; correct?

20       A.   Correct.

21       Q.   And I think you said that you expect 35,000 or

22 so early ballots; is that right?

23       A.   That was my estimation a few days ago.  Now

24 it's 30,000, early ballots, yes.

25       Q.   So 30,000.  We can take your number.  Do you

Appx.0378

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 155 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1 agree with me that 1 percent of 30,000 ballots is 300

 2 ballots?

 3       A.   Okay.

 4       Q.   I can represent to you that I did that on my

 5 calculator.

 6            THE COURT:  If you want to take out your

 7 calculator.

 8       Q.   I don't trust my math.

 9            And so is it your understanding in Cochise

10 County, has there ever been an audit of more than

11 1 percent of the early ballots by hand?

12       A.   In my experience, I don't know.

13       Q.   Okay.  So you don't know.  But since you have

14 been recorder, has there been an instance where the early

15 ballot hand-count audit has gone past that 1 percent

16 number?

17       A.   Not to my recollection, no.

18       Q.   So it's fair to say that typically in Cochise

19 County that hand-count audit of early ballots is roughly

20 anywhere from 300 to say 600 ballots if there were a very

21 large number of early ballots in a particular election?

22       A.   I would say yes.

23       Q.   And in this audit, you expect to count

24 approximately 30,000 early ballots; right?

25       A.   Correct.
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 1       Q.   And then one more part of the statute I'd like

 2 to speak with you about, which is again at 16-602, and

 3 this is going to be Section I.  And it says the hand

 4 counts prescribed by this section shall begin within 24

 5 hours after the closing of the polls and shall be

 6 completed before the canvassing of the election for that

 7 county.  Does that sound right to you?

 8       A.   Yes.

 9       Q.   And my question for you is, you plan to start

10 training for the hand count on Wednesday after the

11 election; correct?

12       A.   Wednesday or Thursday, yes.

13       Q.   So that's not actually starting to count the

14 ballots.  It's just training; is that right?

15       A.   Yes.

16       Q.   So your audit isn't going to comply with

17 Section I --

18       A.   Yes, it is.  We will start the process within

19 24 hours.

20       Q.   I see.  And you're defining process as training

21 to count the ballots; is that right?

22       A.   Yes.  It starts with pulling the lots of which

23 races you're going to check.

24       Q.   So the step you are going to take on Wednesday

25 is to pull the lots?
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 1       A.   Yes.

 2       Q.   If you just give me one second.

 3       A.   Take your time.

 4       Q.   Sorry.  I have one last thing I want to ask you

 5 about.  Are you familiar with the hand counts going on in

 6 Nye County, Nevada?

 7       A.   No.

 8       Q.   What about Esmeralda County, Nevada?

 9       A.   No.

10       Q.   Would it surprise you to learn that in those

11 counties these hand counts are consistently producing

12 inconsistent results that need to be reaudited?

13       A.   Without knowing the procedures, I can't give

14 you an answer, no.

15       Q.   Would it surprise you to learn that in

16 Esmeralda County it's been taking about seven hours for

17 every 300 ballots to be counted?

18       A.   Again, I don't know what the procedures are.

19            MS. MADDURI:  I don't have any more questions,

20 Your Honor.

21            THE COURT:  Thank you.  Mr. Blehm?

22            MS. MADDURI:  Thank you for your time.  I know

23 you're very busy.

24            THE WITNESS:  I have got all day.

25            MR. BLEHM:  All right.  Good afternoon.  I'm
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 1 sorry, Your Honor.  My brains are in my feet, so standing

 2 stimulates thought.

 3

 4                      CROSS-EXAMINATION

 5 BY MR. BLEHM:

 6       Q.   2019 -- I'm sorry.  2020, did you play any role

 7 in the election here in 2020?

 8       A.   Yeah.  Through my part of the early ballots and

 9 early voting in my office.

10       Q.   And what was that role?

11       A.   Processing -- sending out, receiving,

12 processing every early ballot, providing early voting in

13 my office.

14       Q.   And so you handle that process now; is that

15 correct?

16       A.   We do.

17       Q.   And where are all the early ballots stored?

18       A.   In my vault.

19       Q.   Presently?

20       A.   No.  As we accept them, they get transferred to

21 elections.

22       Q.   So as you accept them, they're transferred to

23 the elections division, and then where are they stored?

24       A.   In their vault.

25       Q.   In their vault.  Okay.  How far is that?
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 1       A.   About 150 feet.

 2       Q.   150.  Is it in the same building?

 3       A.   No.

 4       Q.   Okay.  And so your participation in the

 5 election in 2020 was not to count ballots; is that

 6 correct?

 7       A.   Correct.

 8       Q.   And do you know anything about how many ballots

 9 were received in 2020?

10       A.   Early ballots?  Roughly 48,000.

11       Q.   48,000 early ballots.  And you I believe

12 testified earlier that you anticipate 35,000 this time?

13       A.   It's down to 30, but yeah.

14       Q.   Down to 30.  How many in-person ballots were

15 voted in 2020 in Cochise County that you are aware of?

16       A.   Right around 33, 3400.

17       Q.   33, 3400.  So approximately 80,000 people voted

18 in Cochise County?

19       A.   No, no, no.  Of the early votes, the 38,000

20 included the in-office.  We had roughly 12,000 on election

21 day.

22       Q.   Okay, 12,000 on election day.

23       A.   Total was north of 61,000.

24       Q.   And are you familiar at all with the process

25 they used for conducting the hand audit during that time?
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 1       A.   No, I did not participate.

 2       Q.   Are you aware of whether or not they met the

 3 deadline to certify the election?

 4       A.   Yes, they did.

 5       Q.   They did.  By how long, do you know?

 6       A.   I do not know.

 7       Q.   All right.  And I guess we will have the

 8 election director testify as to that I suppose if you

 9 don't have any knowledge.

10            You testified that you worked on the Elections

11 Procedures Manual in 2019?

12       A.   Yes.

13       Q.   In 2019 it included that language, did it not,

14 that says counties can count more?

15       A.   I did.

16       Q.   But they can't count less?

17       A.   What?

18       Q.   But they cannot count less; correct?

19       A.   Correct.

20       Q.   So were you part of the process through the

21 Secretary of State's office to prepare revisions for the

22 2020 Elections Procedures Manual?  I mean, I'm sorry,

23 2021?

24       A.   Yes.  To the best of my knowledge, that was

25 totally done online.
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 1       Q.   Okay.  At any time during that process, did

 2 anybody make any recommendations whatsoever to change the

 3 language regarding hand-count audit of early ballots?

 4       A.   My recollection, no.

 5       Q.   No; okay.  Did anybody from the Secretary of

 6 State's office that you're aware of criticize that

 7 provision in the Elections Procedures Manual?

 8       A.   No.

 9       Q.   And the Elections Procedures Manual was

10 finished and sent to the Governor and Attorney General?

11       A.   Yes, it was.

12       Q.   That was rejected; correct?

13       A.   Yes.

14       Q.   So it's your understanding we're currently

15 working under the 2019 EPM?

16       A.   Correct.

17       Q.   All right.  And when you performed this audit,

18 do you plan on doing anything in violation of the

19 Elections Procedures Manual?

20       A.   No.

21       Q.   Do you intend to do anything in violation of

22 Arizona election law?

23       A.   No.

24       Q.   Do you intend to violate Arizona law in any

25 manner?
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 1       A.   No.

 2       Q.   And so are you comfortable with the process

 3 that you have put in place to conduct this audit?

 4       A.   It's not complete, but yes, I am.

 5       Q.   All right.  And how long do you anticipate it

 6 will take you to complete that audit in total?

 7       A.   I initially estimated two to three days when I

 8 presented to the board.

 9       Q.   Has that changed at all?

10       A.   It's changing, yes, because the amount of

11 ballots are dropping.

12       Q.   The amount of ballots are actually -- the

13 amount of ballots you projected are actually decreasing?

14       A.   Yes.

15       Q.   And so it will take less time.  Is that your

16 understanding?

17       A.   Yes, and when I gave my estimate, I was using a

18 six-hour workday.

19       Q.   Okay.  And if need be, can you count that --

20 push that up to eight or 10 hours?

21       A.   I can, yes, depending on the volunteers.

22       Q.   And so I believe you also testified that as you

23 get the ballots in, you yourself, you remove them from the

24 yellow outer envelope?

25       A.   No.  It's green.
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 1       Q.   A green envelope?

 2       A.   Yes.

 3       Q.   The inner envelope is yellow?

 4       A.   Yes.

 5       Q.   I'm sorry.  I'm thinking Maricopa.  But you

 6 remove them from the green envelope, and then you sort

 7 them into batches; is that correct?

 8       A.   Yes.

 9       Q.   And then they're signature verified?

10       A.   Correct.

11       Q.   And your department does that?

12       A.   Yep.

13       Q.   Are your employees competent at doing that?

14       A.   Yep.  We're all trained.

15       Q.   So you do play a role in the elections;

16 correct?

17       A.   Yes.

18       Q.   So it's not as if you have absolutely no

19 experience participating in elections or doing

20 election-related work?

21       A.   Correct.

22       Q.   Have you ever been accused of violating Arizona

23 election law or the Elections Procedures Manual before?

24       A.   Not to my knowledge.

25       Q.   So it's your understanding that you have
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 1 complied with the law during your tenure in your position?

 2       A.   Correct.

 3       Q.   So once you get those sorted into batches, do

 4 you put them in trays or something?

 5       A.   They're in watertight lockable containers.

 6       Q.   How many per batch?

 7       A.   200 -- 200 ballots in a batch, and we send the

 8 containers over roughly five batches in them, a thousand

 9 ballots.

10       Q.   A thousand ballots.  All right.  When they get

11 to the Department of Elections, then he's responsible for

12 opening them and processing the ballots; correct?

13       A.   Correct.

14       Q.   Do you think you can handle a ballot without

15 damaging it?

16       A.   I think -- well, yes, I do.

17       Q.   Do you and your department handle early ballots

18 all the time without damaging them in the envelopes they

19 come in?

20       A.   To a degree, yes.  Sometimes the machine that

21 opens them slices the yellow one open a little bit.

22       Q.   Okay.

23       A.   But other than that, yes.

24       Q.   Do ballots get damaged in other ways?

25       A.   Yeah, they generally come in damaged if they
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 1 are.  We'll have water-soaked ones.  Sometimes they're

 2 just mangled by the post office.

 3       Q.   But you believe you're competent to handle

 4 these ballots --

 5       A.   Yes.

 6       Q.   -- without causing damage or, you know, doing

 7 anything like that?

 8       A.   Yes.

 9       Q.   You don't intend to change any votes; correct?

10       A.   No.

11       Q.   Now, when you handle these ballots during the

12 audit, do you intend to sort them by Democrat versus

13 Republican voter?

14       A.   No.

15       Q.   Why not?

16       A.   They're not identified that way.

17       Q.   That would be impossible, would it not?

18       A.   Yes.

19       Q.   You don't know what individual voted what

20 ballot; correct?

21       A.   Correct.

22       Q.   So you cannot -- you cannot sort these ballots,

23 you deny anybody their vote based on their political

24 affiliation or based on who they are; correct?

25       A.   Correct.
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 1       Q.   Now, do you intend to apply the law disparately

 2 with respect to different ballots?

 3       A.   No.  Be equally across all.

 4       Q.   So you're going to apply Arizona law equally to

 5 each ballot that is counted under your authority?

 6       A.   Yes.

 7       Q.   Thank you very much.  And you were here when

 8 the plaintiffs' witnesses testified; is that correct?

 9       A.   Yes.

10       Q.   And those witnesses expressed some concerns

11 with regards to changing and policies and procedures and

12 things of that nature; is that correct?

13       A.   They did, yes.

14       Q.   Do you know if the Department of Elections here

15 counts ballots pursuant to the terms of Arizona statutory

16 law and the Elections Procedures Manual?

17       A.   I'm more than confident they do.

18       Q.   Do you intend to do anything differently?

19       A.   No.

20       Q.   And so the only difference then, the only

21 difference is the number of ballots to be counted;

22 correct?

23       A.   Yes.

24       Q.   And do you think that's going to be an issue

25 for you?
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 1       A.   No.

 2       Q.   You said you've been certified three times by

 3 the Secretary of State?

 4       A.   Yes.

 5       Q.   Does your certification deal with the counting

 6 of ballots?

 7       A.   I believe it does.

 8       Q.   Does it deal with all issues found in the

 9 Elections Procedures Manual?

10       A.   Yes.

11       Q.   Which involves counting ballots; is that

12 correct?

13       A.   Yes.

14       Q.   So even though you have not participated in the

15 counting of ballots yet, you have been trained through

16 your certifications with the Secretary of State to do so?

17       A.   Yes.

18       Q.   What about your national certification?  Does

19 that deal with counting ballots in any way?

20       A.   No.  That's more on a higher level.

21       Q.   A higher level?

22       A.   Of running elections.

23       Q.   Okay.  So elections management?

24       A.   Yeah, there's a couple of courses in history of

25 elections.  There's new projects and such things, getting
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 1 out the vote.

 2       Q.   Any election management?

 3       A.   Yes.

 4       Q.   And so you currently manage the department;

 5 right?

 6       A.   My office, yes.

 7       Q.   Your office?

 8       A.   Uh-huh.

 9       Q.   And so will this be much different than you in

10 your managerial role of the County Recorder's office?

11       A.   I don't know so, no.

12       Q.   You don't believe so.  With respect to the

13 ballots when you move them, I believe you testified you

14 plan to move them each and every day.  These are going to

15 be moved in the storage trunks that they are stored in?

16       A.   Yes.

17       Q.   Are these storage trunks individually locked?

18       A.   Yes.

19       Q.   Do you intend to secure the vehicles in which

20 you transport them every day?

21       A.   Yes.

22       Q.   Under your role leading this audit, do voters

23 need to be concerned at all about how you perform this

24 audit and how you treat their ballots?

25       A.   I don't believe so, no.
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 1       Q.   Are the concerns raised by the witnesses who

 2 testified for plaintiffs here today, are they real

 3 concerns that they should have?

 4       A.   No.

 5       Q.   No?  Okay.  Well, I have no further questions.

 6 I'm not sure who gets the mic now.

 7            THE COURT:  It would be Mr. Strassburg if you

 8 wish to redirect or Mr. Kolodin, either one.

 9            MR. STRASSBURG:  With your permission Mr.

10 Kolodin will redirect.

11            THE COURT:  That's fine.  Absolutely.

12

13                    REDIRECT EXAMINATION

14 BY MR. KOLODIN:

15       Q.   Recorder Stevens, do you know what the point of

16 the random sample portion of a random sample hand-count

17 audit is?

18       A.   Yes.  It's used to prevent bias.

19       Q.   Explain to me how it prevents bias.

20       A.   Well, that's the definition of random.  You

21 just go out and you pick something at random.  If you have

22 a chance to look at things, you may pick more of one party

23 or the other.  But a random thing could be every third

24 ballot.

25       Q.   And so it's really important that the
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 1 percentage that is going to be selected be selected before

 2 any ballots are counted; right?

 3       A.   If you're doing -- yes.

 4       Q.   Is there any possibility of bias if 100 percent

 5 of the ballots are hand counted?

 6       A.   I don't see how there could be, no.

 7       Q.   Explain to me, how could there not be?

 8       A.   Well, bias would mean you have to reject some

 9 of them and select others.  If you're selecting them all,

10 there is no bias involved.

11       Q.   Makes sense to me.  Recorder Stevens, can you

12 tell me, the county's director of elections, are they

13 themselves elected?

14       A.   No, they are not.

15       Q.   They're not.  From where do they derive their

16 authority?

17       A.   My understanding is the Board of Supervisors.

18       Q.   Ah.  So it's the Board of Supervisors who

19 designates who is to be the officer in charge of elections

20 for a particular task?

21       A.   That is my understanding, yes.

22       Q.   And under statute, for small counties like this

23 at least, is not the default officer in charge of

24 elections the county recorder?

25            MS. MADDURI:  Objection; calls for a legal
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 1 conclusion.

 2       Q.   I'm asking if he knows his role.

 3            THE COURT:  Hold on.  He can answer.

 4            THE WITNESS:  Please repeat.

 5 BY MR. KOLODIN:

 6       Q.   I said by default, at least in small counties

 7 such as this, is not the county recorder the default

 8 officer in charge of elections?

 9       A.   We are listed throughout Title 16 first.  In

10 most statutes I would say probably yes.

11       Q.   When you say you're listed throughout Title 16,

12 you're referring to the portions of Title 16 that say the

13 county recorder or other officer in charge of elections?

14       A.   Correct.

15       Q.   So do I understand correctly then that you

16 derive some of your authority at least from the board?

17       A.   The board has some action in elections, which

18 is for them only.  I think my authority derives from my

19 office and being duly elected.

20       Q.   Okay.  That makes sense.  But if the board told

21 you not to do 100 percent hand-count audit, would you

22 comply with that instruction?

23       A.   It depends on what their exact reasonings are,

24 but they don't control my office.  I do.

25       Q.   That makes sense.  Has the board told you not
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 1 to do 100 percent hand-count audits?

 2       A.   One-third of them has.

 3       Q.   Well, okay, but the majority; right?

 4       A.   The majority.

 5       Q.   That's the way a republic works; right?

 6       A.   Right.

 7       Q.   The majority has not?

 8       A.   Right.

 9       Q.   In fact, they're here today.  Their attorney is

10 here today to say if they told you otherwise; right?

11       A.   Yes.

12       Q.   Now, every year -- sorry, strike the question.

13            You've talked a little bit about in response to

14 opposing counsel's questions about how a lot of these

15 volunteers are going to be first-time volunteers that have

16 to be trained; right?

17       A.   Correct.

18       Q.   What about in prior years when you conducted

19 hand count audits or when the county conducted hand-count

20 audits?  Were a lot of those volunteers also first-time

21 volunteers that had to be trained?

22       A.   I would have to assume so, but I don't know.

23       Q.   But it's the same pool of volunteers; right?

24       A.   Typically, yeah.  The ones that are always

25 there are the party chairs.  And then they provide the
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 1 list.  So as party chairs changes, the list would change

 2 probably.

 3       Q.   Okay.  So in prior years, it's volunteers of a

 4 list provided by the party chairs.  This year it's a list

 5 of volunteers provided by [indiscernible]?  Is that yes?

 6       A.   Yes.

 7       Q.   And there's no reason to think that the

 8 volunteers provided this year would be any more or less

 9 experienced than those in prior years?

10       A.   Correct.

11       Q.   One moment.  No further questions at this time,

12 Your Honor.

13

14                         EXAMINATION

15 BY THE COURT:

16       Q.   I have a few questions for you as you probably

17 would surmise.  And as a preface, some of these are very

18 basic, but I want to make sure I understand everything

19 correctly.  I first want to ask you about your proposed

20 process.  The way I understand 16-602 is there are two

21 different audit processes depending on whether it's what I

22 refer to as a precinct vote versus an early ballot.  Do I

23 have a correct understanding so far?

24       A.   Yes.

25       Q.   16-602(B) deals with the precinct vote, which I
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 1 read to mean any in-person vote or perhaps a provisional

 2 ballot that was done at a precinct or in Cochise County, a

 3 voting center; is that correct?

 4       A.   Not totally but --

 5       Q.   Correct me then.

 6       A.   Provisional votes won't be part of the count.

 7 And then you can bring it down to be election day votes

 8 because they vote in my office early, and those are

 9 separate.

10       Q.   Is there anything that is -- any ballot that is

11 cast by an individual that is not for some reason

12 detained, for example, as a provisional vote until they

13 can figure out whether it's validly cast?  Those would

14 fall under 16-602(B) and the processes of selecting the

15 number of precincts and that process; is that correct?

16       A.   That's my understanding, yes.

17       Q.   And then 602(F) deals with early ballots?

18       A.   Correct.

19       Q.   I further understand, and please correct me if

20 I'm wrong, if a person like, for example, when I go vote,

21 I actually have my early vote, but I wait until the day of

22 the election to drop it off because I like to see it go

23 into the box.  Those early ballots dropped off at a

24 precinct place or a voting station or whatever or

25 recorder's office, wherever it might be, those still,
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 1 because they're early ballots they still fall under

 2 602(F); is that correct?

 3       A.   Yes.  We all them late earlies.

 4       Q.   Late earlies, on times; right?

 5       A.   Yes.

 6       Q.   So if I understand correctly, your -- the

 7 action taken by the board and how you intend to fulfill

 8 the action that they have placed onto your shoulders is

 9 that you would follow the process listed under 602(F) for

10 all early count -- early vote ballots no matter how they

11 came into your possession and not touch any of the

12 precinct votes; is that correct?

13       A.   No.  My understanding is do both:  B and F.

14       Q.   Wouldn't that result in 100 percent audit,

15 hand-count audit of every vote cast in Cochise County in

16 this election?

17       A.   Yes.

18       Q.   When you are -- when you are proposing your

19 plan as to how you're going to get this work done, one of

20 the things that you have to follow under both the

21 Elections Procedures Manual and by statute is you have to

22 compare the results that you get to what's called the

23 designated margin, I think it is; is that correct?

24       A.   Yes.

25       Q.   Explain for me what the designated margin is so
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 1 that the record is clear.

 2       A.   I don't know if I can.  But if you do the 100

 3 percent and you don't have that issue from

 4 being [indiscernible] that margin is defined by the

 5 Secretary of State.

 6       Q.   Okay.

 7       A.   But I don't know what it is off the top of my

 8 head.

 9       Q.   Understood.  Perhaps walk me -- it might be

10 better to walk me through this.  Tell me where I'm wrong,

11 because there's probably something.  Under 602(F), let's

12 just focus on those.  Even though the process as far as

13 the elections, the races that you're going to choose and

14 all those other things are somewhat similar, let's focus

15 on 602(F) first.  If you were to follow exactly what the

16 statute and the Elections Procedures Manual said, you take

17 a random sample, and then you take a random sample of the

18 random sample.  You'd have batches.  You'd have all these

19 things, but basically what you'd be counting is either

20 1 percent of the ballots or 5,000 ballots, whichever is

21 fewer, and that is your first number of ballots that

22 you're going to count by hand; is that correct?

23       A.   That's not my understanding.  My understanding

24 was the board voted to go to 100 percent.

25       Q.   I'm not asking about what the board voted yet.
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 1 I'm asking, let's suspend for a second what the board

 2 ordered you to do.

 3       A.   Okay.

 4       Q.   And let's say instead of the board ordering you

 5 to do what, they said, Recorder Stevens, what we want you

 6 to do is we actually want you to be in the place of the

 7 elections director.  Instead of you doing 100 percent, we

 8 want you to follow to the letter of the EPM.  Okay?  So

 9 with that understanding, the first count would be

10 1 percent or 5,000 ballots whichever is fewer because

11 we're dealing with early ballots; correct?

12       A.   Correct.

13       Q.   By EPM and by statute, what a -- I'm going to

14 call you an auditor for lack of a better word.  Whoever is

15 in charge, the elections officer in charge.  What they're

16 supposed to do is, they're supposed to take that hand

17 tally and compare it against the designated margin.  And

18 what I understand is the designated margin is based on the

19 way that these votes have been tallied, this is the

20 prediction of what these ballots should be; right?  If

21 that number is less than the designated margin, the audit

22 stops, and by law under the EPM as written, not as

23 designated by the board, the election audit stops, and the

24 electric tabulation is the [indiscernible]; right?

25       A.   Finalized.  [Indiscernible.]
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 1       Q.   But if it's not, if it's greater, there's a

 2 recount of those same ballots to make sure that they got

 3 counted correctly; right?

 4       A.   My understanding, yes.

 5       Q.   And again if it's more than the designated

 6 margin, then you have to double the batch and do the whole

 7 thing over again?

 8       A.   I think the doubling of the batch is in B, not

 9 in F.

10       Q.   Is it your understanding that under 602(F) that

11 you only do 1 percent and you don't go any further?

12       A.   I'd have to look back at it.  I don't have it

13 memorized.

14       Q.   Like I said, it's not a pop quiz, or if I

15 didn't say it, it's not.  But at some point would you

16 agree that the statute and the Elections Procedures Manual

17 all say if it's greater than the expected margin, you have

18 to do something to keep going to validate the results.  If

19 it's ever less than the expected margin, thou shalt stop

20 and the election is certified; right?

21       A.   It is valid, yes.

22       Q.   How are you going to compare 100 percent of the

23 ballots versus the election -- the tabulation if there is

24 no expected margin?

25       A.   I think it would come out.  There would be no
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 1 remedy after that first audit.

 2       Q.   Right.

 3       A.   So what -- if the number came below and you

 4 would still take the tabulation anyway.

 5       Q.   Walk me through this.  You have 30,000 ballots

 6 that are cast.  You have -- and they have -- they break

 7 down to certain percentages.  You have 30,000 votes that

 8 are led by -- that are looked at by hand.  And the early

 9 ballot hand audit says that candidate A in state-wide

10 election B got 7,005 votes.  And then the electronic

11 tabulation said no, they got 7,002 votes.  Which one is

12 the right answer?

13       A.   That remedy is not in statute anywhere.  The

14 hand count is greater than the tabulation.

15       Q.   Under your audit, and perhaps I'm

16 [indiscernible], because you're the one that is in charge

17 of this audit, you are the one that has to be able to

18 certify to the Secretary of State that the results are

19 correct; right?

20       A.   Yes.

21       Q.   Which one of those numbers -- if there is no

22 remedy in law or in the Elections Procedures Manual, which

23 one of those numbers do you report?

24       A.   I would report the number that the audit

25 produced.
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 1       Q.   What if candidate A got 7,005 in the written,

 2 like I said, the hand ballot, 7,002 in the tabulation.

 3 Candidate B got 7,004, so it changes the outcome of the

 4 election.  Would you --

 5       A.   Technically at that point it would go into a

 6 recount.

 7       Q.   Understood, but before it can go into a

 8 recount, you have to certify -- you have to do something

 9 to make it the official count; correct?

10       A.   Correct.

11       Q.   It would go into a recount.  Are you saying

12 that under your proposed plan, you would report a result

13 even if it appeared to change the official electronic

14 tally because the number was different?

15       A.   I feel I'd be bound to report what the audit

16 produced.  What happens after that would be out of my

17 hands.

18       Q.   If the Elections Procedures Manual requires,

19 for example, and I'm not saying it does -- like you, I

20 have read this -- you all have had a little time to read

21 the statutes.  I have had about 72 hours, and I feel like

22 I have done a good job.  But let's assume for a second,

23 and I believe it does.  The Elections Procedures Manual

24 says the number is greater than what the expected result

25 is, and I think it's not unreasonable that if the hand
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 1 count is greater than what the electronic is, that that

 2 might be a reasonable conclusion.

 3            Let's say it says that you're supposed to count

 4 it all again to make sure that your numbers is right.

 5 Would you do that?

 6       A.   Sure.

 7       Q.   Is there a reason why you cannot do -- have

 8 this whole process occur in the office of elections

 9 director like it has in years past?

10       A.   Space.  I can't put 300 people in there.  I

11 don't think I can put 50 people in there.

12       Q.   So previous audits run by statute and the EPM

13 are capable to be done in a smaller space because the

14 fewer number of ballots that are expected to be audited;

15 is that fair?

16       A.   Yes.  They are required to have four members

17 for every precinct that they are going to audit.  If we

18 only audit two state people [indiscernible].

19       Q.   Do you know how many machines are going to be

20 used in this election to tabulate votes?

21       A.   To tabulate votes?

22       Q.   Uh-huh.  Because the statute talks about

23 machines in the tabulation, I'm trying to use the lingo to

24 make myself --

25       A.   You have 17 tabulators at the votes on election
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 1 day.  You have two in the elections department that are

 2 tabulating the early ballots right now.

 3       Q.   Are you intending to use those numbers, the 19

 4 total I guess the tabulators as ways of figuring out how

 5 to do a batch?  And the reason I ask is in the elections

 6 manual it talks about that one of the ways that you can

 7 decide how to make a batch is to figure out the number of

 8 tabulators and you do the math, the percentage of math and

 9 all that.  Are you intending to do it that way?

10       A.   I am not because the intent was to do 100

11 percent.  So there's more reason to devolve down to

12 batches.

13       Q.   So if I understand correctly, if this is

14 allowed to proceed, because you are counting all of the

15 ballots, all of the ballots, and I want to be clear,

16 you're intending to count every ballot, early or

17 otherwise?

18       A.   Correct.

19       Q.   Some of the things that the Elections

20 Procedures Manual no longer apply?

21       A.   For the -- correct, because they're in their in

22 statute and the procedure manual for doing 2 percent, and

23 then if there's an error on the 2 percent, then they have

24 remedies for it.  There's nothing in there for 100

25 percent.
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 1       Q.   How can you be sure that there won't be an

 2 error at the 100 percent?

 3       A.   As batches go through, if the numbers don't

 4 match up, they go back and start over again.  That's why

 5 you have two lines in one column.  So once they go through

 6 it and the numbers match up it's deemed correct and you

 7 move on to the next batch.

 8       Q.   But then you also have to add the batches and

 9 count those?

10       A.   Correct.  Yes.

11       Q.   Are you aware of any portion of the Elections

12 Procedures Manual or the statute that allows an elections

13 official to use a three-tiered management system in

14 organizing how this works?

15       A.   No.

16       Q.   To be fair, is there anything that prohibits it

17 that you're aware of?

18       A.   No.

19       Q.   One of the things that was talked about in the

20 2019 EPM that we're using is obviously this sentence about

21 how the county may designate a higher percentage at their

22 discretion?

23       A.   Correct.

24       Q.   You've been a legislator.  You've been a

25 recorder.  You know election law very well.  Is that
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 1 sentence anywhere in any of these statutes?

 2       A.   In the statutes, no.

 3       Q.   And so essentially, and as we all know, the

 4 Elections Procedures Manual is given the force of law as

 5 far as elections are concerned, but so the whole basis for

 6 the ability to do this is essentially that sentence in the

 7 Elections Procedures Manual; is that correct?

 8       A.   That is how I read it, yes.

 9       Q.   Okay.  Are you aware of anything in either

10 statutes or the Elections Procedures Manual that permits

11 you to have additional written instructions or draft your

12 own instructions on how things are supposed to be either

13 trained or conducted or modified?  Because we talked about

14 how you can send a draft to everybody.  Is there anything

15 in the EPM or of the statutes that permits the elections

16 official to oversee to essentially draft their own

17 instructions?

18       A.   Not that I recall, but anything out of draft is

19 in compliance with the EPM or statute.

20       Q.   So, and again, there's nothing that prohibits

21 it?

22       A.   No.

23       Q.   So essentially whatever you draft, your

24 intention would be that it either mimics, mirrors or

25 complies with the language either in statute or the EPM?
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 1       A.   Yes.

 2       Q.   Forgive what I think might be a very dense

 3 question.  Why do you need additional instructions if

 4 you're just going to mimic or instruct?  Why doesn't the

 5 EPM stand on its own?

 6       A.   I think the word additional has been used.  It

 7 doesn't require to be used, but has instructions for the

 8 workers on how to perform it, but mirror the law.  So the

 9 fact that they're additional is just a word that got used.

10       Q.   So I apologize if I added that or somebody

11 else.

12       A.   No.  I --

13       Q.   So scratch additional.  But essentially -- but

14 if the Elections Procedures Manual is 200 and -- almost

15 300 pages, and I have read the section that's relevant to

16 audits.  And I have scanned the rest of it.  It has

17 instructions for everything, including how to create the

18 designated margin, how to do the counts, how to do the

19 tally sheets, how to have callers and judges; right?  All

20 of these things?

21       A.   Yes.

22       Q.   Why would there be a need for additional

23 instruction if the Elections Procedures Manual basically

24 outlines it all?

25       A.   It wouldn't be.  There's be a need for
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 1 instructions [indiscernible].

 2       Q.   I just want to make sure I asked all the ones I

 3 had.  I know this was asked twice, but I want to make sure

 4 I get the timing down.  If you are permitted to proceed in

 5 the way that the board has directed you to proceed, what I

 6 understand is you will begin the audit process, not

 7 necessarily by counting these ballots within 24 hours or

 8 beginning to count the ballots within the 24 hours, but

 9 within the first 24 hours you will be selecting -- you'll

10 be pulling the lots, which will be the lots of the

11 contested races that are being audited?

12       A.   Correct.

13       Q.   You'll be conducting some training for that

14 number of people?

15       A.   Correct.

16       Q.   And that's going to take a couple of days, and

17 so perhaps Friday is when you could start counting

18 ballots, or Saturday?

19       A.   Typically in our county the way I remember it

20 we start on Saturday to do the counts.

21       Q.   And I'm sure you're aware that Friday is also

22 Veteran's Day.  Are you intending to work on Veteran's Day

23 as well --

24       A.   No.

25       Q.   So that might play into it as well?
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 1       A.   Could, yes.

 2       Q.   So if you are permitted to proceed in the way

 3 directed by the board, even in the best possible

 4 circumstance, you are not in a position where you could

 5 actually start auditing the ballots proper by counting

 6 them, looking at them, having calls, et cetera, on

 7 Wednesday the 5th -- I'm sorry, Wednesday, the 9th?

 8       A.   Oh, not at all.  There's too many in play.

 9       Q.   Understood.  And I'm not -- I'm not challenging

10 whether you should have been.  I'm just asking.  I just

11 want to clarify.

12            In your opinion has the election already begun?

13       A.   Yes.

14       Q.   And for the purposes of the recorder's office,

15 when did the election actually begin?

16       A.   The day we sent out early ballots.

17       Q.   Because that is the first day that someone in

18 theory could return an early ballot and make their voice

19 mail?

20       A.   Or they could come down to my office and

21 actually vote.

22       Q.   I'm sure other folks have questions.

23 Mr. Kolodin, I don't know who's taking the charge for your

24 table, but if you have any questions based on the Court's

25 questions.
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 1            MR. KOLODIN:  Yes, Your Honor.

 2

 3                   RE-REDIRECT EXAMINATION

 4 BY MR. KOLODIN:

 5       Q.   Recorder Stevens, to your knowledge is there

 6 anything in Title 16 that requires counties to count

 7 ballots by machine at all?

 8       A.   I believe that it is stated that the statewide

 9 procedure is electronic tabulation.

10       Q.   In Title 16?

11       A.   I believe so.  Could be EPM, but

12 [indiscernible].

13       Q.   Title 16, certainly we can talk about what the

14 procedure might be, but at the very least I think opposing

15 counsel has conceded that if for any reason it becomes

16 impractical to count all ballots by machine, it's

17 authorized for counties to count them all by hand;

18 correct?

19       A.   Yes.

20       Q.   So why do we typically do the first count by

21 machine?

22       A.   Typically speed.  We allow -- I say we.  The

23 legislature has allowed the early ballots to be tabulated

24 well before the election day, and that provides them with

25 a good number that comes out at roughly 8:05 p.m.

Appx.0412

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 189 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1       Q.   Now, I want to talk to you about these

 2 escalators in 16-602(F) where it says you count a certain

 3 portion, and if it's within the designated margin, you

 4 keep counting.  If it's not within the designated margin,

 5 you stop counting; right?

 6       A.   Uh-huh.

 7       Q.   What is the purpose, if you know, tell me if

 8 you know, of controlling the discretion of elections

 9 officials in this way?

10       A.   I only know speculation.  A lot of people

11 didn't want to do that at first at all, the audit count,

12 but some people wanted it, and this was a compromise, the

13 low percentage.

14       Q.   Let me ask the question a different way.  Let's

15 say that requirement was not in the law.  An election was

16 held.  You're a Republican; right?

17       A.   Yes.

18       Q.   I'm just going to say that.  It doesn't matter

19 for sure or not.  You're a Republican.  Hypothetical.

20 Kari Lake is within the designated margin on the first

21 count; right -- for the first batch.  In the second batch

22 she falls short of the designated margin and Katie Hobbs

23 pulls ahead by more; right?  If your discretion is not

24 controlled by 16-602(F), then you could choose to count

25 more in the hopes that it might help your preferred
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 1 candidate; right?

 2       A.   That sounds right, yes.

 3       Q.   Oh, okay.  But if -- and so this mandatory

 4 escalator provision, we'll call it 16-602(F), it serves a

 5 very important purpose; right?

 6       A.   Yes.

 7       Q.   And the very important purpose is to prevent

 8 elections officials from putting their thumb in the scale

 9 after they have counted some votes for their preferred

10 candidate; right?

11       A.   Sounds fair enough.

12       Q.   Can you think of any other logical purpose?

13 You're an elections administrator.  Can you think of any

14 other logical purpose it would be in there?

15       A.   Nothing right now, no.

16       Q.   I can't either.  So if you choose in advance of

17 an election, in advance of knowing any of the results

18 because you cannot access those results prior to election

19 day; right?

20       A.   Correct, I cannot.

21       Q.   You have no idea who is ahead in this county?

22       A.   Right.

23       Q.   If you choose prior to election day to count --

24 recount by hand 100 percent of ballots, does that

25 potential conflict of interest consideration apply?
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 1       A.   I don't think so.

 2       Q.   Right, because you can't know what number of

 3 ballots to count to help your preferred candidate even if

 4 you wanted to; right?

 5       A.   Correct.

 6       Q.   So the reason for that safeguard is not present

 7 in this case; right?

 8       A.   Sounds right.

 9       Q.   What's that?

10            (Background speaking.)

11       Q.   No further questions.  Thank you.

12            THE COURT:  Did you have any further questions?

13 Ms. [Indiscernible], any other questions?  Mr. Blehm, any

14 other questions?

15            MR. BLEHM:  No, Your Honor.

16            THE COURT:  That concludes your testimony.  I

17 have been asking the parties to stay -- and I kind of

18 figured you would.  Thank you so much.  That will conclude

19 your testimony.  Mr. Blehm, I saw you move.  It's like an

20 auction.  Is there something?

21            MR. BLEHM:  Yes, Your Honor.  May I step out

22 just real quick?

23            THE COURT:  Why don't we take a five-minute

24 comfort break.  Let's take a five-minute break.  We'll

25 come back in five.
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 1            (A recess was taken.)

 2            MS. ANDREWS:  We are back on the record.  The

 3 record will reflect presence of counsel, presence of the

 4 parties.  Ms. Stevens just stepped out for a moment to

 5 grab something out of her vehicle and she will be back

 6 shortly, but I figured we should go ahead and continue on

 7 with the case.

 8            Mr. Kolodin, any other witnesses at this time?

 9            MS. MADDURI:  We reserve the right to re-call,

10 but no further witnesses at this time.

11            MS. ANDREWS:  Thank you.  Ms. [Indiscernible].

12            MS. ESTES-WERTHER:  Yes.  I would like to call

13 Lisa Marra.

14            MS. ANDREWS:  If you will please approach the

15 clerk to be sworn in.

16

17                         LISA MARRA,

18 having been first duly sworn to tell the truth, the whole

19 truth, and nothing but the truth, was examined and

20 testified as follows:

21

22                     DIRECT EXAMINATION

23 BY MS. ESTES-WERTHER:

24       Q.   Good afternoon.  Could you please state your

25 name for the record.
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 1       A.   Lisa Marra.

 2       Q.   And what is your position for the county?

 3       A.   I am the director of elections.

 4       Q.   And how long have you served in that capacity?

 5       A.   I have been the director since 2017.  I have

 6 been employed by the county since 2012.

 7       Q.   And who is it that you report to?

 8       A.   I report to the county administrator.

 9       Q.   So you do not report to the Board of

10 Supervisors?

11       A.   That is correct.

12       Q.   And what are your certifications or call

13 indications for your position?

14       A.   I am a certified election official with the

15 State of Arizona, renewed every two years since 2017.  I

16 do already have my certificate as a CERA.  That's the

17 national certification through Auburn University and the

18 election center.  I am certified public manager through

19 ASU.  I am in my third term as the president of the

20 election official association representing all 15 county

21 election directors.  I serve on the U.S. Election

22 Assistance Commission on a public board, and I think

23 that's about it, unless you really want to go back many

24 years to college, but that's too many years.

25       Q.   Thank you.  What are your responsibilities and
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 1 duties in your position?

 2       A.   So as the election official I am the filing

 3 officer for county candidates, for special district

 4 candidates.  I also handle campaign finance.  Our office

 5 creates the ballot.  We design the election program.  We

 6 tabulate the ballots.  We are in charge of election day

 7 voting, so that's managing over 200 pole workers, vote

 8 centers, 17 of those in the county, so securing those

 9 locations.  And then we are in charge of the political

10 party hand count, and then the canvass of the election.

11            MS. ESTES-WERTHER:  And, Your Honor, I had an

12 exhibit that I had wanted to enter if I can approach the

13 witness?

14            MS. ANDREWS:  Sure.

15            MS. ESTES-WERTHER:  I had already given it to

16 the parties.

17            MS. ANDREWS:  And it's already been marked?

18            MS. ESTES-WERTHER:  Yes.

19            MS. ANDREWS:  Is it Defendant Marra -- Marra;

20 correct?

21            THE WITNESS:  Correct.

22            MS. ANDREWS:  Okay.  Sorry.  I want to make

23 sure I pronounce everyone's names correct.

24 BY MS. ESTES-WERTHER:

25       Q.   And do you know -- do you recognize what this
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 1 document is?

 2       A.   I do.

 3       Q.   And what is it?

 4       A.   It is the 2019 Elections Procedures Manual, at

 5 least the cover and table of contents, probably a chapter

 6 or two.

 7       Q.   And can you actually flip -- I think it's

 8 probably about six pages in, past the table of contents.

 9            And then on the bottom -- it says page 228, but

10 on the bottom can you read just what that section is, how

11 it's labeled?

12       A.   The early ballot hand-count process?

13       Q.   Yes.

14            MS. ESTES-WERTHER:  Your Honor, I would like to

15 admit this into the record.

16            MS. ANDREWS:  Any objection to Exhibit A?

17            MS. MADDURI:  We do have an objection to

18 Exhibit A on a couple of bases.  The first that this is

19 legal theory, which is not proper as an exhibit, right,

20 just as you wouldn't admit statutes into the record.  The

21 second is that it's impartial.  It excludes, for example,

22 the portion with the language that we have been talking

23 about all day, and so we do have an objection to the

24 admission of this partial portion of the legal authority

25 to correct.
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 1            MR. BLEHM:  I would join with Mr. Kolodin's

 2 objection, Your Honor.

 3            MS. ANDREWS:  Ms. Andrews, any objection?  Oh,

 4 I'm sorry.

 5            MS. ANDREWS:  No objections.

 6            MS. ANDREWS:  The objection is respectfully

 7 overruled.  I will let you all know I think it's quite

 8 appropriate for The Court to review the election

 9 additional refer to the Elections Procedures Manual in

10 some.  It's been cited by all of the counsel.  The Court

11 is going to review it all in total and not just rely on

12 the exhibit.  So any issue that it might be with just

13 being a partial version of the entirety of the exhibit is

14 irrelevant, and the Court is not aware of any reason why

15 it cannot be otherwise admitted.

16            So it is admitted over the objection, which is

17 preserved for the record.

18            MS. ESTES-WERTHER:  Thank you, Your Honor.

19 BY MS. ESTES-WERTHER:

20       Q.   Ms. Marra, you can refer to this as we kind of

21 walkthrough.  For the early ballot hand-count process, who

22 is responsible for conducting the hand count?

23       A.   That is me as the election official.

24       Q.   Okay.  And is there any other individual that

25 you are aware of that's authorized to conduct the hand
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 1 count?

 2       A.   No.

 3       Q.   And then what are your duties relating to the

 4 hand count for early ballots?

 5       A.   So the hand-count process for us starts months

 6 ahead, six to eight months, by meeting with the party

 7 chairs from the Democratic and Republican party, so we

 8 meet early in the year every election cycle and outline

 9 the whole calendar of the year.  So through the primary --

10 the PPE, the primary, the general election.  So we look at

11 the last dates candidates can file, first day of early

12 voting, all those details, and then the dates when the

13 hand count members are due from the party chairs and when

14 their political party observer letters are due from the

15 chairs, so the whole calendar is outlined for them early

16 that year, so that starts our process.

17       Q.   And so how are the early ballots selected for

18 the hand count?

19       A.   So the early ballots -- we do the math formula,

20 and we look at the numbers sent.  We look at past

21 elections, and we look at the statute and the procedures

22 manual.  So because we are a vote center counting, we look

23 at percentages and then minimums, because we are not a

24 huge county with thousands and thousands of votes.

25            We pulled two -- it's two batches of 400 is our
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 1 minimum.  That's our minimum.  And then we also have to

 2 make sure that if the hand count were to expand, that we

 3 have enough of those ballots sequestered, and that whole

 4 process is outlined.

 5            So what we do is the first four batches and our

 6 batches are -- the recorder was absolutely correct,

 7 roughly 200 in a batch.  And that batch it's very

 8 important that that batch stay together from beginning to

 9 end, from when they scan it in to when we get it, to when

10 it's stored.

11            So we take the first four batches every day

12 from whatever tabulators we are using.  We do have two.

13 Mostly we just use one.  And then when we get to the

14 number that we are sent at, then we stop sequestering

15 those ballot batches.  So right now in this election, when

16 we did the math early on, it was 40,000 early ballots.

17 Now, we know we are down some, but we still have to make

18 sure that we have enough in case it expands.  So those 10

19 batches have been sequestered for the hand-count draw.

20       Q.   You mentioned the number that it's set at.  So

21 how is that number established of the early ballots you

22 need to sequester?

23       A.   In statute with the percentage or a minimum of

24 400, as the batch to start with.

25       Q.   Okay.  And you heard some testimony earlier
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 1 about early ballots that were being dropped off on

 2 election day.  Do you include those in your early ballot

 3 hand count?

 4 A. No, we do not.  In the procedures manual it

 5 outlines on the day -- you look at how many ballots --

 6 early ballots you tabulated on the day of election, and we

 7 haven't obviously tabulated those yet.

 8 Q. And so where are your early ballots

 9 sequestered?

10 A. So they are broken out of the batch -- the

11 numerical batches in their own separate box labeled with

12 the security seal and their batch result reports waiting

13 for the hand count drawn which starts the day after the

14 election.

15 Q. And once the hand count is concluded, where do

16 those ballots go?

17 A. Those are always kept in that same box.  They

18 just are always kept sequestered with the other ballots in

19 our ballot cage in our warehouse.

20 Q. And then following the conclusion of the

21 election, where do those ballots go?

22 A. Those are delivered to the county treasurer for

23 storage in the treasurer's vault for the retention period.

24 Q. And so you mentioned I think already -- so the

25 hand count begins the day after the election?
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 1       A.   Correct.

 2       Q.   And so is that when you are actually

 3 counting -- do you start beginning the hand count

 4 yourself?

 5       A.   No.  That is when the two party chairs or their

 6 designees show up, and then we draw the vote center

 7 batches.  And, again, because we are a vote center -- we

 8 are not precinct-based -- it's a minimum of two vote

 9 centers.  We have 17 total, so all 17 numbers are put into

10 a hat, and they do two draws.  And then we do the early

11 batches, so we have 10 batches sequestered now, so 1

12 through 10 will go in a hat, and they pull out the two

13 that we start with.  And then we pull the races because in

14 the general election it's four races basically.

15       Q.   So please describe a little bit about -- like,

16 what is it that you are comparing it to, the hand count,

17 yourself?

18       A.   So in order to prove anything you need to have

19 a source document.  And so when we do those batches in the

20 tabulators, we print out a batch result report, and our

21 process for that is we tabulate the batch ballots, the

22 report is printed, folded in half so it's sight unseen,

23 stapled and put into that batch, which is sealed with a

24 seal and stored in its box.  So that's -- when they pull

25 those batches, that's how they would know what to compare
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 1 with to the hand count, to the machine count.

 2       Q.   So when they are concluding their hand count

 3 and get their results, they are comparing it to that batch

 4 results report that's included with that batch?

 5       A.   Correct.

 6       Q.   And is that batch report -- batch results

 7 report done for all early ballots?

 8       A.   No, ma'am.  It's only done for the ones that

 9 are going to be sequestered for the hand count, so all the

10 other batches are tabulated, and they are sealed with

11 their security seal and stored in the boxes that they go

12 in and there's no batch report in those, no batch result

13 report, so there would be nothing to tie those results

14 into per batch.

15       Q.   So just to confirm, you currently have the

16 batch results reports for the early ballots that you have

17 already sequestered according to the Elections Procedures

18 Manual based on that percentage, but not for all early

19 ballots?

20       A.   That is correct.

21       Q.   And so just really briefly, what are the

22 circumstances that lead to a second or expanded early

23 ballot hand count?

24       A.   That would be if the numbers were off, and the

25 numbers are set every election by the Secretary of State
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 1 by the vote verification committee, so it's a percentage

 2 or right now it's three.  And many times they are off one

 3 or two on a race, so they will recount that in order to

 4 get the right number.

 5            And if they were not at that point, we would

 6 look at expanding it, so that's why we sequester enough

 7 ballots to make sure we can do that, because if it's 400,

 8 then it would be 800 and 1,600.  And we have not ever had

 9 to do that since I have been in this position, at least.

10 I don't know prior to that.

11       Q.   Okay.  So just for clarity, you haven't ever

12 had to do the expanded early ballot hand count past --

13       A.   No.

14       Q.   -- just a recount?

15            Okay.  I think you heard testimony today, but

16 are you aware of the board's plans for this full early

17 ballot audit?

18       A.   Yes, I am.

19       Q.   And then are you aware of what state law or

20 rule would allow the ballots to be transferred into the

21 custody of the County Recorder?

22       A.   I am not aware that that would be possible.

23       Q.   And if those ballots are transferred into his

24 custody, will you be able to perform your statutory hand

25 count?
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 1       A.   We -- that depends on timing because it doesn't

 2 necessarily have to start on Saturday.  As long as you

 3 start within 24 hours, which we comply with doing the

 4 draw.  We start counting on Saturday with the parties

 5 because we have a staff of three, and we are extremely

 6 busy between election day -- we have been extremely busy

 7 for months.  And we are four days out from election, in

 8 case anybody forgot.  And so we are still -- we are doing

 9 audits.  We are processing -- we are bringing back

10 equipment, so we start counting on Saturday, so depending

11 on when they are going to start, that would be a problem.

12            And then I am concerned about future statutory

13 duties because the hand count is just one thing.  The

14 canvass and audit are just one thing.  We had changes in

15 the law that reduced the margins for recounts, and I

16 highly anticipate anywhere from two to three, four

17 possibly recounts across the state.

18            So this isn't just a Cochise County issue.

19 It's statewide that I am very concerned about if we have a

20 recount.

21       Q.   And so how would this hand count of all early

22 ballots impact a recount?

23       A.   The chain of custody is a huge concern and we

24 operate in good faith.  So even if I were to get the

25 ballots back, I still don't know from that gap, are they
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 1 still in the same batch, are they damaged.  And it's not

 2 that -- ballots are very fragile.  This is a long ballot.

 3 It's 19 inches.  It has three folds.  The timing marks,

 4 every time people handle them, it gets to be where the

 5 ballot becomes more fragile.

 6            So if you have to hand count those and then you

 7 have to recount them in the tabulators, we can have a

 8 whole lot more duplications of those ballots, which that's

 9 a whole process.  I don't know The Court really wants to

10 get into, but opposite parties and they duplicate the

11 whole ballot so the tabulator can count it because if

12 there's any kind of damage, a tear, a rip, it won't count

13 it.

14       Q.   So when you talk about duplication, it is a

15 matter of just those two parties team having to

16 essentially move those ballots -- or those over to a new

17 ballot so it can run through the tabulator?

18       A.   Correct.  Yeah, there's a whole process.

19 There's a log.  They are numbered.  They are separated.

20       Q.   So in terms of just in your experience with

21 hand counts, how many staff are in the elections

22 department to assist you?

23       A.   We are a staff of three, including me.

24       Q.   And how many staff are necessary to conduct the

25 hand count, the one that you performed?
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 1       A.   We start out with all three in the morning and

 2 go through taking the oath, signing the people in, doing

 3 the training, which lasts about an hour, and we have 12

 4 people that do this from the parties.  That's the number

 5 that we have all worked out because again this is a party

 6 process that we go through throughout the year.  And so

 7 that three people at each table for four teams because we

 8 have two batches of 200 in two vote centers, so it's 12

 9 people.  And then it takes two staff all day to just

10 manage those four tables of people.

11       Q.   Okay.  Speaking of the four tables, can you

12 describe a little bit about the space that is necessary

13 for the hand count?

14       A.   It is a room about half this size, which works

15 fine, four tables.  But to get more people in there, that

16 would not be possible.

17       Q.   Do you know how much space would be necessary

18 to do a full hand count of all the ballots?

19       A.   I haven't actually done the math on that

20 because I have been busy trying to get this election done,

21 but there's no -- there's no space in the [indiscernible]

22 complex, which is the main county complex that would even

23 have that remotely available.

24       Q.   And what are the current security measures when

25 the hand-count process is being conducted?
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 1       A.   So our building is under camera security and

 2 alarm all the time.  So we are basically closed to the

 3 public because the public doesn't need an elections

 4 department.  They need the recorder because they need to

 5 do voter registration.  Only candidates need us.

 6            So during the hand count the two staff are

 7 always available with the batches.  Again, understanding

 8 we operate in, you know, a mode of trust, they are still

 9 under our care and custody and control, so we are in there

10 the whole time.  And part of the training is we use

11 colored pens and there's no photography, and no putting

12 extra marks on the ballot, that kind of thing.

13       Q.   Now, I believe that Recorder Stevens had

14 mentioned something about using a three-person method.  Is

15 that the method that you use for hand counts?

16       A.   It is not.  When we -- excuse me.  When we --

17 when I took over and we first started doing hand counts,

18 we tried the three person call out method, and we found it

19 very distracting because the people were together in a

20 room and indoor voices sometimes get louder and louder.

21 And the accuracy rate was not very well, so we moved to

22 the stack method, which has been a lot more accurate for

23 folks.

24       Q.   And what is the stack method?

25       A.   So that's where you call out yes or no.  So
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 1 this is yes Mary Smith, no Mary Smith.  So you have a pile

 2 of yeses and a pile of noes.  You count the pile of yeses

 3 for Mary Smith.  That's what you put on the tally sheet

 4 and that's what's verified against the batch result

 5 report.

 6            And then you go to your no stack, like I am

 7 thinking in the office, Corporation Commission where you

 8 may have four candidates.  So you go through the no stack

 9 and do the same thing.  And that has been a lot quieter

10 for them, and it has also been a lot more accurate for

11 them.

12       Q.   And I think we talked a little bit about chain

13 of custody.  In your experience have you ever had to

14 relinquish custody of the early ballots to any other sort

15 of third party?

16       A.   No.

17       Q.   And do you have any concerns about that chain

18 of custody?

19            MS. MADDURI:  Foundation, Your Honor.

20            THE WITNESS:  That concerns me very much.

21            MS. ANDREWS:  Overruled.

22            THE WITNESS:  Yes, that concerns me very much

23 because ultimately the officer in charge of elections is

24 responsible until the time I sign them off to the

25 treasurer's vault.
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 1 BY MS. ESTES-WERTHER:

 2       Q.   Are you aware of any penalties under state law

 3 as your duty as an election official?

 4       A.   This would be a Class 6 felony, I believe.

 5       Q.   And then are you also aware of the Elections

 6 Procedure Manual and violation of that manual?

 7       A.   Yes.

 8       Q.   Do you happen to know what that penalty is if

 9 you violate?

10       A.   Off the top of my head, I don't, but I believe

11 that's a felony as well.

12            FEMALE SPEAKER:  (Inaudible.)

13            MS. ANDREWS:  Thank you.  Ms. Madduri.

14            MALE SPEAKER:  (Inaudible.)

15            MS. ANDREWS:  I'm still going in the same

16 circle; right?  I called on Ms. Madduri.

17            MALE SPEAKER:  You were going backwards so I

18 thought you had switched.

19            MS. ANDREWS:  Ms. Madduri -- I like to keep --

20 this makes sure my head goes in the right order.  You

21 don't want to confuse me.  You can confuse yourself all

22 you want.  Okay?  You may proceed whenever you are ready.

23

24                     CROSS-EXAMINATION

25 BY MS. MADDURI:
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 1       Q.   Good afternoon.

 2       A.   Good afternoon.

 3       Q.   Thank you for being here.  I know it's not a

 4 good time for you, so I will keep this very brief.  I just

 5 was hoping you could explain a little bit more about sort

 6 of what happens if the candidates deadline isn't meant and

 7 kind of what happens after that and sort of -- yeah, what

 8 happens if the candidates' deadline is not meant by your

 9 count?

10       A.   Well, I like to say that has never happened, so

11 I am not sure.  All the repercussions, but it would be

12 ungood, I think.  Because there are such strict dead

13 lines, we have got to make sure a county canvass is able

14 to meet the deadlines for a state canvass.  That is why

15 they are set by statute.

16            So we -- we are always within two to four days

17 of the deadline.  There are so many audits, so many things

18 that have to be done.  We don't have the luxury of having

19 off on Veterans Day or Sunday.  We are working seven days

20 a week and have been for many weeks now because of just

21 the sheer amount of checks and balances that need to be

22 done so that I can say, yes, this was a good election.

23       Q.   And I understand that there are many different

24 steps that you have to engage in once the polls close on

25 election day.
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 1            But just to confirm, the hand-count audits that

 2 you have overseen in the past, just so it's not early

 3 ballots, I think you have said that those have never --

 4 you have never gone past the first round of that audit,

 5 which has the statutory minimum and maximum that you are

 6 permitted to do in that first round; is that right?

 7       A.   Correct, we have never had to expand the hand

 8 count.  And the hand count for us takes anywhere from four

 9 to nine hours on that Saturday.  And so we have been lucky

10 that we are able to work with the parties with the people

11 they send that can get that done in that day.  If we

12 didn't get it done in that day, we would have to carry it

13 over to Sunday, because by the time Monday comes around,

14 then we have got equipment that's coming back that needs

15 to be audited and checked and so many different things.

16 That was part of the issue of trying to expand it, to do a

17 full hand count, and just the time is not there for us.

18       Q.   Okay.  And you said that typically finishes all

19 of its processes that it needs to do for the canvass two

20 to four days before the deadline; is that right?

21       A.   Before the state deadline, yes, so that we have

22 the canvass set.  And then our -- right when the board

23 canvass, then that canvass gets sent to the state.

24       Q.   Okay.  Based on your experience doing these

25 hand-count audits and all of the other things that you
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 1 have had to do in past elections, does conducting the

 2 proposed full audit of early ballots, are you concerned

 3 that you -- your county overall would not be able to meet

 4 those deadlines?

 5       A.   I don't see how that could be done, but that's

 6 part of my concern with our staff of three doing it and

 7 trying to hire additional people and train them at this

 8 late of date because that wasn't brought up until just

 9 recently.

10       Q.   Okay.  In your role as elections director, do

11 you believe that that would cause any concerns among

12 voters in Cochise County?

13       A.   I believe people have spoke at the public

14 meeting that indicated that, that they were concerned

15 about the proposed full hand count, absolutely.

16       Q.   Is it important to you that the election is

17 conducted by the letter of the law, such that it is kind

18 of lives up to the standards that you have previously

19 conducted, the elections?

20       A.   Absolutely.

21       Q.   And are you concerned that the hand audit would

22 comprise that?

23       A.   I am concerned it could comprise the chain of

24 custody and the position that I am put in by Staff Shoot.

25       Q.   I don't think I have any other questions for
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 1 Director Marra.  Thank you for your time.

 2            MS. ANDREWS:  Thank you.  Mr. Blehm.

 3

 4                     CROSS-EXAMINATION

 5 BY MR. BLEHM:

 6       Q.   All right.  Good afternoon.

 7       A.   Good afternoon.

 8       Q.   Who is your boss?  Who do you answer to?

 9       A.   I report to Rich Karwaczka, the county

10 administrator.

11       Q.   The county administrator.  Who does he report

12 to?

13       A.   He reports to the Board of Supervisors.

14       Q.   All right.  So I believe you testified earlier

15 that you don't report to the Board of Supervisors.  Are

16 they superior to you?

17       A.   Yes, absolutely.

18       Q.   And so do they dictate what work you can and

19 cannot do?

20       A.   Through the county administrator and through

21 statute, sure.

22       Q.   Okay.  So through the county administrator and

23 through statute they pass a law on the instructions on

24 what you can and cannot do; correct?

25       A.   Correct.
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 1       Q.   Okay.  And by statute are you aware that the

 2 County Board of Supervisors can also dictate that the

 3 County Recorder can conduct an audit of the ballots.

 4            FEMALE SPEAKER:  Objection; legal conclusion.

 5            MS. ANDREWS:  Overruled.  The witness may

 6 answer.

 7            THE WITNESS:  I imagine the Board can put any

 8 motions and pass anything that they would like.  That's

 9 their -- that's their prerogative.

10 BY MR. BLEHM:

11       Q.   That's their job; right?

12       A.   Correct.

13       Q.   To run the county?

14       A.   Correct.

15       Q.   And you can't -- you can't really do anything

16 about that, can you?

17       A.   I'm an employee.

18       Q.   Okay.  Are you upset that the County Recorder

19 was chosen to conduct this hand recount?

20       A.   I am not upset.  I am concerned that we have

21 legal issues.

22       Q.   Okay.  And I believe you said one of these

23 legal issues related to the chain of custody of the

24 ballots; is that correct?

25       A.   Correct.
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 1       Q.   Okay.  The early ballots, let's talk about the

 2 early ballots.  Who do you get those from?

 3       A.   The County Recorder's office.

 4       Q.   The County Recorder's office.  And that's who

 5 you would give them back to for this audit; is that

 6 correct?

 7       A.   I haven't actually had a plan or seen a formal

 8 chain of command, but that is the proposal, yes.

 9       Q.   All right.  And so I will just shorten that

10 question up for you to a yes or no.  If this audit moves

11 forward and the County Recorder is in charge of running

12 this audit, you will transfer the early ballots in your

13 possession to the County Recorder; correct?

14       A.   Yes.

15       Q.   Thank you.  All right.  How do you receive

16 those ballots currently from the County Recorder?

17       A.   So they are transported and locked secured

18 plastic tubs with two people of opposite party that either

19 we pick them up from them or they deliver them to us, and

20 there's a chain of custody that's signed off on.

21       Q.   Oh, okay.  So there is a chain of custody that

22 your employees, I presume -- it's not you personal, but

23 your employees assume responsibility for those ballots and

24 you execute formal legal documents to transfer that chain

25 of custody; is that correct?
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 1       A.   Correct.

 2       Q.   Okay.  So are you supposing that the County

 3 Recorder is just going to ask you to return all of those

 4 ballots without executing a chain of custody for them?

 5       A.   I have no idea.  I imagine not.

 6       Q.   Do you know if the Elections Procedures Manual

 7 requires that these ballots be handled and transferred

 8 with chain of custody documentation?

 9       A.   Uh-huh.  Yes.

10       Q.   Why is that?

11       A.   Security of the ballots.

12       Q.   Security of the ballots.  Okay.

13            And so you execute those documents because it's

14 your duty under the law when you accept those ballots;

15 correct?

16       A.   We accept the ballots with the chain of custody

17 forms provided by the recorder, so the recorder does the

18 forms for that part, so, yes, we sign the form.

19       Q.   You sign the forms and your employees declare

20 that we have received X number of ballots from the

21 recorder?

22       A.   Correct.

23       Q.   Correct.  Okay.  And so you don't know as you

24 sit here today whether or not the County Recorder will

25 follow the same process and procedure when receiving those
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 1 ballots back from you?

 2       A.   I don't have any doubt that he would have a

 3 procedure.  I just don't know what it is.

 4       Q.   Okay.  All right.  But in your mind you do

 5 believe that you will have to provide and compute

 6 additional chain of custody documents when you transfer

 7 those ballots to him?

 8       A.   Yes.

 9       Q.   I believe you said not doing so is a felony

10 under the Elections Procedures Manual?

11       A.   I don't know all the actual legal repercussions

12 for every single thing, but I take that -- you know, any

13 time I would violate, I am consider it to be a felony

14 offense, if it's an intentional act, then yes.

15       Q.   Well, so the testimony you gave -- well, strike

16 that.

17            Do you have any reason to believe that the

18 County Recorder when he conducts this audit intends to

19 violate Arizona law?

20       A.   I don't have any idea one way or the other.

21 Knowing his reputation, I would hope not.

22       Q.   Knowing his reputation do you believe that in

23 conducting this hand-count audit he intends to violate the

24 law?

25       A.   Again, I think that's why we are here in court
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 1 today because I think a big part of the issue is who is

 2 responsible for that and can that duty be delegated to

 3 someone else.

 4       Q.   I think we just discussed who is responsible

 5 for doing what in the county when you agreed that the

 6 county Board of Supervisors is ultimately responsible for

 7 deciding who does what.

 8            You sit in your office at the pleasure of the

 9 county Board of Supervisors?

10       A.   I report to the county administrator.

11       Q.   Who reports to whom?

12       A.   The Board of Supervisors.

13       Q.   The Board of Supervisors.  Okay.

14            And so if the Board of Supervisors wanted to

15 remove you in your capacity as the director of elections,

16 could they do that?

17       A.   They could do that through the county

18 administrator I would imagine.

19       Q.   But they could do that?

20       A.   I'm an employee.

21       Q.   Okay.  And so what would lead you to suspect

22 they do not have the authority to task the County Recorder

23 with leading a hand-count audit of the ballots in this

24 election?

25       A.   It's not a question of their authority to put
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 1 that demand out and make that motion and require that.

 2 That's not my question.  They have absolutely the right to

 3 do that.

 4       Q.   They have the right to do that.

 5            Then what's your question with regard to the

 6 legality of this hand-count audit?

 7       A.   The concern that that is able to be a delegated

 8 duty to someone other than the election official in

 9 charge.

10       Q.   Okay.  So you believe that this is your baby,

11 don't you?

12       A.   I don't believe that.  I am taking advice from

13 the county attorney who interprets that statute.

14       Q.   Okay.  But you are not happy that the County

15 Board of Supervisors selected the County Recorder to lead

16 this audit, are you?

17       A.   I'm still doing the actual statutory duty I am

18 supposed to do, so I am doing the same hand count I have

19 always done.  I don't know that that's happy or unhappy.

20 My duty hasn't changed.

21       Q.   Are you currently doing a hand-count audit?

22       A.   We will be starting, at least, unless I am

23 informed otherwise from this court or someone else in that

24 authority, that -- they made it clear our hand count

25 starts 24 hours after the election.
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 1       Q.   Will be, you said.  My question was, are you

 2 currently conducting a hand-count audit?

 3       A.   I am going to say we are in the middle of the

 4 election.  The batches have been sequestered ready for the

 5 hand-count audit, so I would say we are in the process of

 6 it.

 7       Q.   Are you counting ballots?

 8       A.   We are not counting them for the hand-count

 9 purpose.  We are tabulating ballots.

10       Q.   The ballots that are sequestered we'll just go

11 with 100 percent of ballots that are hand counted then;

12 correct?

13       A.   If that's where they go, then yes.

14       Q.   All right.  And so let's talk a little bit

15 about ballots.  You produce the ballots; correct?

16       A.   We create the election and design the ballot,

17 yes.  I actually don't print them myself.  We have a

18 printer for that, but, yes, that's part of our job.

19       Q.   Who do you use to print them?

20       A.   Runbeck prints our ballots.

21       Q.   Runbeck prints your ballots.  I presume you do

22 not stuff them in little envelopes and mail them to

23 voters, do you?

24       A.   I do not.  That's the Recorder's responsibility

25 to mail the ballots.
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 1       Q.   All right.  So now we learn more about the

 2 Recorder's responsibility with respect to his

 3 participation in elections.

 4            The County Recorder is responsible for ensuring

 5 ballots are mailed to early voters; correct?

 6       A.   Correct.

 7       Q.   So you don't do that job?

 8       A.   Correct.

 9       Q.   You simply design the ballot?

10       A.   Correct.

11       Q.   You have held a ballot?  You have voted; right?

12       A.   I sure did.

13       Q.   All right.  You have talked about these ballots

14 being fragile.  When you go vote, is your ballot fragile?

15       A.   So in Cochise County --

16       Q.   My question is, when you go vote, is your

17 ballot fragile?

18       A.   No.

19       Q.   No.  How thick is the ballot paper?

20       A.   When you go vote or early ballots?

21       Q.   When you get an early ballot, how thick is the

22 ballot paper?

23       A.   That's fairly thick.

24       Q.   The ballot paper is fairly thick.  Is it

25 thicker than this little piece of paper I have got in my
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 1 hand?

 2       A.   It is.

 3       Q.   It's thicker, and you don't even have to touch

 4 this paper to know that, do you?

 5       A.   Uh-huh.

 6       Q.   And so you talk about these ballots as being

 7 fragile, especially the early ballots I think you were

 8 making reference to as being fragile.  So this is sort of

 9 I'm going to go down two roads with you at the same time.

10 One of them is to sort of address a concern of the

11 plaintiffs' witnesses, and the other is to talk about the

12 fragility of these ballots.

13            Now, what is your understanding of the process

14 when the County Recorder -- well, the County Recorder

15 doesn't mail ballots, does he, do you know?

16       A.   They contract with Runbeck to mail them on

17 their behalf.

18       Q.   So the County Recorder contracts with Runbeck

19 to print the ballots and the ballot envelopes; is that

20 correct?

21       A.   No.  The elections department is in charge of

22 paying to have them printed.

23       Q.   You pay to have them printed.  Who do you pay

24 to have them printed?

25       A.   Runbeck prints them.
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 1       Q.   Runbeck.  So you pay Runbeck to have the ballot

 2 and the ballot envelopes printed; correct?

 3       A.   The ballots.

 4       Q.   The ballots.  Who does the ballot envelopes?

 5       A.   The recorder's office.

 6       Q.   The recorder does.  What about the envelope,

 7 the yellow envelope, the return envelope?

 8       A.   That's the affidavit envelope and the green

 9 outer envelope are the responsibility of the recorder's

10 office.

11       Q.   Okay.  And so the recorder is responsible for

12 both envelopes?

13       A.   Correct.

14       Q.   All right.  Does Runbeck print those?

15       A.   I believe so.

16       Q.   You believe so.  So Runbeck prints everything;

17 right?

18       A.   They print the ballots.  I'm not sure about

19 anything else, but I would imagine they would print those

20 envelopes.

21       Q.   After everything is printed by Runbeck, do your

22 elections volunteers and employees sit around on the

23 weekend stuffing all that into ballot envelopes that the

24 County Recorder then mails?

25       A.   No.
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 1       Q.   That is done by who?

 2       A.   Runbeck.

 3       Q.   Is that done by machine or by hand, do you

 4 know?

 5       A.   I believe machine.

 6       Q.   It's done by machine.  Okay.  And so these

 7 ballots that are fragile are printed by these huge

 8 machines, and then the machines stuff both the ballot and

 9 the affidavit envelope into the mailing envelope; correct?

10       A.   I believe so.

11       Q.   And then Runbeck gives them to the postal

12 service; is that correct?

13       A.   I really don't know their process beyond that,

14 but yes, they do mail them.

15       Q.   They mail them.  Where do they get the

16 information to send them to?  From the County Recorder?

17       A.   Correct.

18       Q.   So the first step of the process I guess is

19 two-part.  You design the ballots, send the information

20 over to Runbeck to have printed; correct?

21       A.   Correct.

22       Q.   And then the County Recorder sends voter

23 registration information, voter data to Runbeck on which

24 to print these envelopes; is that correct?

25       A.   Correct.
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 1       Q.   All right.  And so then these big machines

 2 print these ballots, and then other big machines stuff

 3 them all into envelopes, and then other machines sort them

 4 and send them out to the postal service; correct?

 5       A.   I would imagine.  I again don't know their

 6 step-by-step process.

 7       Q.   Have you ever worked for the postal service?

 8       A.   I have not.

 9       Q.   Neither have I, but I can imagine they have big

10 machines too, don't they, that handle these ballots that

11 sort everything and process, or is it all people back

12 there in the back room, do you think?

13       A.   I have no idea.  I have no idea.

14       Q.   So these ballots then, by the time they get to

15 the voters who are intended to vote these ballots, have

16 been handled how many times, by how many people, do you

17 think?

18       A.   I couldn't even guess.

19       Q.   It could be hundreds?

20       A.   I have no idea.

21       Q.   Couldn't it?

22       A.   Perhaps.

23       Q.   Perhaps.  Okay.  And they are all produced and

24 dealt with with large machines; correct?

25            UNIDENTIFIED SPEAKER:  Objection; calls for
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 1 speculation.

 2            THE COURT:  Overruled.  If the witness knows,

 3 she may answer.

 4            THE WITNESS:  I would imagine.  I think you

 5 print on machines, and I don't know the postal service

 6 process.

 7 BY MR. BLEHM:

 8       Q.   So the voter then pulls it out of the envelope,

 9 and the voter votes it, and they can either put it in the

10 mail for the postal employee to take back, at which point

11 it's sorted again at the postal facility before it's taken

12 to who?

13       A.   They're delivered to the recorder's office.

14       Q.   The recorder's office?

15       A.   Uh-huh.

16       Q.   And that's where then the signature

17 verification takes place?

18       A.   Correct.

19       Q.   Okay.  And they're not removed from the

20 affidavit envelope at that time; correct?

21       A.   Correct.

22       Q.   You do that?

23       A.   Well, early boards do that, but yes, the

24 elections department does that, yes.

25       Q.   And so by the time these fragile ballots have
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 1 left Runbeck and get back to you, right, they have been

 2 through a lot, haven't they?  I'm not sure I'd want to be

 3 a ballot.

 4       A.   Well, they're in packets, and they're in double

 5 envelopes all that time, so they're fairly secure at that

 6 point.

 7       Q.   It isn't true, is it?  They're not always in a

 8 double envelope, are they?

 9       A.   Well, they're mailed in an envelope that's

10 mailed in a packet, so there's -- there's two envelopes in

11 there.

12       Q.   There are two envelopes and a ballot in the

13 packet, but the ballot is not stuffed into the affidavit

14 envelope and mailed, is it?

15       A.   No, not in the affidavit envelope.

16       Q.   No.  So technically these ballots are only in

17 one envelope the entire time?

18       A.   I suppose.

19       Q.   And so the voter can also elect to do what with

20 that ballot?  The voter can take that ballot and drop it

21 off at the county recorder's office or a drop box?

22       A.   They can use a drop box, yes.  They have more

23 than one.

24       Q.   Do you know what the process is after it's

25 dropped off at the drop box?
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 1       A.   That's the recorder's responsibility.  I'm not

 2 sure of their exact process.

 3       Q.   Understood.  And so we won't ask you that

 4 question then.

 5            So the ballots nevertheless, they're made to be

 6 durable; correct?

 7       A.   Correct.

 8       Q.   And they're made to be durable because they go

 9 through a lot; correct?

10       A.   Correct.

11       Q.   And then you sequester them after you count

12 them, and you store them in a separate box in your cage, I

13 called it; correct?

14       A.   Correct.

15       Q.   And then when you go and do your hand-count

16 audit after a general election of any type, let's say, you

17 pull them out of the cage, and they're being handled

18 again, aren't they?

19       A.   They are.

20       Q.   Okay.  How many more times are these ballots

21 going to be handled if this audit moves forward?

22       A.   I have no idea, but if we're looking at 300

23 people and three people to a table, I have no idea how

24 many people will touch them at that point.

25       Q.   Okay.  That's the audit itself that was
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 1 described to you, but what about getting to the audit?

 2 Are they going to touch a lot of different hands, or are

 3 you simply going to sign these ballots over on the chain

 4 of custody form so everything can be done legal to the

 5 County Recorder, who will then put them in his vault so

 6 that he can process them in his hand-count audit?

 7       A.   I'm not sure what your question is.

 8       Q.   Never mind.

 9            My point is, you described these ballots as

10 being like flowers, but they're not, are they?

11       A.   They are not flowers.

12       Q.   No.

13       A.   When we talk about a ballot, and you've made it

14 very clear that they're folded and printed and put in

15 envelopes and handled, and that's all true.  The folds in

16 that thick paper are pretty thick.  So when they get run

17 through high-speed tabulators, it doesn't weaken them, but

18 the timing marks around them.  There are possibly food

19 stamps on them, other things on them that cause them to

20 have to be duplicated or have issues.  The more --

21       Q.   These are ballots with food stains --

22            THE COURT:  Mr.  Blehm?  Mr. Blehm, I was

23 interested to hear where she went with that and please let

24 her finish that answer.  Go ahead, ma'am.

25            THE WITNESS:  Thank you, Your Honor.
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 1            So the more these ballots are run through the

 2 high-speed tabulator, the more chance they have of being

 3 torn.  I believe the recorder mentioned when they use the

 4 envelope opening machines, sometimes those are sliced.  By

 5 the time we get them, sometimes they're cut by their

 6 machine before we have opened them.  So that's what I

 7 meant by being fragile.

 8            They're also very long being 19 inches.  And

 9 with those folds in them, they are secured in outer

10 wrappers with a seal.  But the more people that are

11 handling those, you don't exactly handle them straight on

12 the bottom.  They could tend to fold over.  That fold on a

13 timing mark means it won't be read by the machine.  It has

14 to be duplicated.

15            You made a comment about the storage and how

16 they're transported.  Again, I have not seen anything as a

17 plan or had any discussion about that.  But when I

18 tabulate those, they are wrapped in those bundles with a

19 security seal, and they're placed in a storage box, not a

20 waterproofed plastic foot locker kind of container.

21 They're put in a storage box similar to what you would

22 store anything in a Bankers Box.

23            And then those boxes are sealed, stored in the

24 ballot cage until they go into the treasurer.  So if

25 they're going to put them into plastic foot lockers,
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 1 that's going to be more people that are handling those

 2 ballots, that becomes a concern to me in the event we have

 3 recounts and those machines all have to be run through

 4 tabulators again because the more people that have handled

 5 them, they're not going to tabulate.  We're going to have

 6 to have them duplicated, which again is two people of

 7 opposite party.  That system is secure, but that's a time

 8 thing again.

 9 BY MR. BLEHM:

10       Q.   Okay.  So the vast majority of ballots that are

11 going to be counted in this election are early ballots;

12 correct?

13       A.   Correct.

14       Q.   What percentage would you estimate?

15       A.   80 percent of our county roughly votes early by

16 mail.

17       Q.   And we know that that the ballots that you go

18 get at the election center -- do you have print on demand?

19       A.   No, we do not.

20       Q.   Oh, you don't?

21       A.   No.

22       Q.   So you have ballots printed for every precinct?

23       A.   No, we do not.  We are low tech --

24       Q.   If I go vote, for example, I walk in.  My name

25 is Joe.  I'm in precinct 137, and I'm at a voting center
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 1 that's not in precinct 137.  How do you [indiscernible]?

 2       A.   So we use electronic voting machines.

 3       Q.   Okay.

 4       A.   So Joe, I'm assuming you would have your proper

 5 identification.  You would sign in with the wonderful poll

 6 workers on the poll book, and they would print the ballot

 7 that you use in the machine that has the barcode for your

 8 particular ballot style.  So that's a totally different

 9 ballot paper.  That's why I asked for clarification when

10 you asked your other question.

11       Q.   Understood, but they print my ballot; right?

12       A.   No.

13       Q.   No.  I vote on the machine?

14       A.   Uh-huh.

15       Q.   And then the machine prints my ballot?

16       A.   Correct.

17       Q.   So nevertheless, the ballot is printed, and

18 that's a thermal more fragile paper; correct?

19       A.   It's a thermal paper, and it doesn't have folds

20 in it, so it doesn't tend to have any kind of rips or

21 tears.  We rarely would have to duplicate those ballots.

22       Q.   So how many -- in the 2020 election how many

23 ballots did you have to duplicate because the machine

24 would not read it?

25       A.   Because of unreadable -- that it was

Appx.0455

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 232 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1 unreadable, not damaged or not torn or anything, I'm going

 2 to say roughly 100.  I don't have the exact figure with

 3 me.

 4       Q.   100 ballots.  And that's after these ballots

 5 transited through the U.S. Postal Service system multiple

 6 times, went through the County Recorder's processes, and

 7 wound up with you going through machines, 100 ballots, out

 8 of how many total early ballots cast?

 9       A.   I do have that figure.

10       Q.   What is it?

11       A.   So in the 2020 general, we had 48,865 early

12 votes cast.  And those ballots were tabulated and then put

13 into their Banker Boxes secured because the majority of

14 them weren't sequestered for hand count, and they were

15 never touched again.

16       Q.   Okay.  So excluding those that come in damaged,

17 and trust me, I have touched a lot of ballots, so I know

18 they can be damaged, excluding those that come in damaged

19 from either the postal service or from the voter

20 themselves who sometimes will do things to their ballot

21 that we don't want to talk about, but excluding those, you

22 have 100 that you had to duplicate because the machine

23 would not read it?

24       A.   Uh-huh.

25       Q.   Only 100.  What percentage is that?
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 1       A.   And I'm speaking strictly because that it was

 2 an unreadable image.  We're not talking voter intent.

 3 We're not talking overvote kind of things where -- because

 4 that puts it more like the 6- or 700 mark at least.

 5       Q.   With voter intent?

 6       A.   With voter intent.

 7       Q.   Really quickly, do you have any reason to

 8 believe that the County Recorder in the process he intends

 9 to use intends to alter voter intent in any way?

10       A.   Again, we operate on a sense of honesty here,

11 so I wouldn't think that, but I don't know what happens

12 when those are out of my control.  I don't know.

13       Q.   But when they're out of your control and you

14 have executed a chain of custody document given possession

15 to the County Recorder?

16       A.   That would be the case.

17       Q.   Right?  It doesn't matter, does it, your

18 ballots?

19       A.   It matters to me because if there's a recount,

20 and they have got to come back to me, I'm still

21 responsible ultimately for the ballots, done or lot.

22       Q.   My question is, do you have any reason to

23 believe the intent to change whatever would likely to be

24 voter intent on the ballots?  Do you believe he intends to

25 mark ballots to alter a voter's intent?
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 1       A.   I never said that.

 2       Q.   I'm asking if you had reason to believe.  I'm

 3 not accusing of you of saying that.

 4       A.   I thought I answered that.  We operate on a

 5 sense of honesty here.  I wouldn't think that.

 6       Q.   So aside from voter intent and ballots being

 7 damaged, only 100 out of 40-some-thousand and so, you're

 8 concerned now that these ballots are going to go through

 9 an audit process, which they go through an audit process

10 anyway; correct?  A hand-count process, some of them?  But

11 you're concerned that somehow this audit process is now

12 going to damage these ballots such that they're not

13 readable by a machine; is that correct?

14       A.   Yes.  A certain amount of them, yes.

15       Q.   What percentage would you estimate might be

16 damaged?

17       A.   I -- again, I haven't seen a plan or heard any

18 final details, so I have no idea, but the more people that

19 you have handle the ballots, the more chance you have of

20 bending, timing mark issues, tears in the fold.  So I have

21 no idea.

22       Q.   When you do an audit, how many people handle a

23 ballot?

24       A.   There would be somebody who pulls that batch

25 out of the box because again we have only sequestered the
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 1 number that we're required to have for the expanded, if it

 2 went that far, audit.  So the other -- in this case in the

 3 2020 general was close to 47,000 are still safe in the

 4 ballot cage.  So it's just going to be those couple

 5 thousand.  So it would be somebody from our staff who

 6 pulls that batch out of the box, puts it on the table for

 7 the three people that are going to count the ballots in

 8 our hand count process, and then the staff that wraps that

 9 ballot batch back up and puts it in the box.

10       Q.   So you've got one staffer that pulls the batch

11 out.  You have three people then who are going to handle

12 these ballots at the table?

13       A.   Uh-huh.

14       Q.   And then you have one staff member who is going

15 to put them back in the box?

16       A.   Uh-huh.

17       Q.   All right.  You heard the County Recorder

18 testify as to what his proposal was, didn't you?

19       A.   I did.

20       Q.   All right.  And he testified I believe that

21 he's going to have, you know, three people to count these

22 ballots?  That's three people at the table?

23       A.   I'm not really clear on that --

24       Q.   Let's say he does, though.

25       A.   -- because he indicated he was still kind of
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 1 working through those things, so I'm not real clear on

 2 that.

 3       Q.   Let's say he does because he testified he can

 4 have three people per table.  So a wash three people per

 5 table, isn't it?

 6       A.   I suppose.

 7       Q.   So let's say he has one person bring those

 8 ballots and put them on the table for the three people to

 9 count.  That's a wash, isn't it?

10       A.   But did you count and are you including --

11       Q.   That's a wash?

12       A.   If it's one person, sure.

13       Q.   Especially with your system; right?

14       A.   Sure.

15       Q.   And then he has one person take those ballots

16 back and put them back in the box.  That is a wash;

17 correct?

18       A.   Uh-huh.

19       Q.   So I guess your only concern then is that you

20 don't really know if they're going to be 100,000 other

21 people touching those ballots other than those five?

22       A.   Well, I thought that was already made clear

23 because they're going to be putting them into plastic tubs

24 and transporting them back and forth every day.  So I'm

25 not sure how many other people that would be.
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 1       Q.   Now, are they going to be touching the ballots,

 2 or are they going to be putting the boxes in the tub?

 3       A.   I don't know.

 4       Q.   You don't know?

 5       A.   I don't know.

 6       Q.   We don't know.  But my point is simply this,

 7 can you agree, that with respect to the actual audit

 8 procedures, there are not going to be any other people

 9 touching these ballots that's really different than your

10 procedures; would you agree?

11       A.   I'd agree if it's three at a table and one

12 person putting them in and taking them out, yes.

13       Q.   All right.  Okay.  I believe you said in

14 your -- in your recount, you pull two batches of 400

15 ballots; is that correct -- your hand audit?

16       A.   We have batches in 200, so we select two, which

17 would be 400.  That's a minimum.

18       Q.   Okay.  So your minimum audit of an election

19 involving -- and that's for this election?

20       A.   That's based on the number of early ballots

21 that we'd had tabulated on election morning.  That's

22 assuming we have 40,000 early ballots.  But there is a

23 minimum of 400.

24       Q.   A minimum of 400.  But you're assuming maybe

25 approximately 40,000 ballots?
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 1       A.   That was our highest when we picked these

 2 originally, yes.

 3       Q.   And I want to talk a little bit about, you

 4 know, there's a lot of controversy these days, and you're

 5 an election administrator, so I know you've got to be

 6 aware of it, a lot of controversy these days, isn't there,

 7 surrounding elections?

 8       A.   I think there's a lot of confusion.

 9       Q.   There's confusion?

10       A.   You could probably term it 30 different words.

11       Q.   I would agree there's a lot of confusion.  But

12 would you agree there's a lot of controversy as well?

13       A.   Uh-huh.

14       Q.   Yeah?  A lot of controversy, a lot of

15 confusion.  And so I sort of want to talk a little bit

16 about the public policy behind, you know, auditing

17 elections and the public policy behind allowing county

18 election administrators to exceed the minimum required

19 number in an audit.

20            You're aware that Maricopa County in 2020

21 counted more than the minimum required by law.  Are you

22 aware of that?

23       A.   Are you referring to the audit the Senate

24 required?

25       Q.   No.  I'm talking about Maricopa County
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 1 performing its required statutory hand-count audit

 2 following the 2020 election.  Are you aware that they

 3 counted more than the statutory minimum?

 4       A.   I haven't followed all that, to be honest, to

 5 track all the numbers.  That was two years ago, and I have

 6 done I don't know how many elections since then.

 7            (Background speaking off the record.)

 8       Q.   So you are unaware that Maricopa County counted

 9 more ballots than was required by law?

10       A.   I -- I -- again, I don't keep track of that

11 from two years ago.  I couldn't tell you exactly how many

12 they counted.

13       Q.   I'm going to hand you what's been marked as

14 Exhibit A.

15            UNIDENTIFIED SPEAKER:  Your Honor, may we see

16 that before she answers?

17 BY MR. BLEHM:

18       Q.   All right.  I'm handing you what I will

19 represent is a November 4, 2020, correspondence from

20 Attorney General Mark Brnovich to Chairman Hickman,

21 Maricopa County Board of Supervisors.  And have you ever

22 seen that correspondence before?

23       A.   I probably have.  I can't recall.

24       Q.   Could you read that last paragraph?

25       A.   Although at this point in time we have no
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 1 reason to believe the tabulation equipment did not work

 2 properly, an expanded hand count may help alleviate

 3 concern and provide public confidence in the integrity of

 4 the vote tabulation process.  Thank you for your prompt

 5 attention to this matter.

 6       Q.   And so is that the Attorney General -- well,

 7 first of all, the Attorney General, are they the chief law

 8 enforcement officer in the State of Arizona?

 9       A.   Yes.

10       Q.   If you need a legal opinion as the Director of

11 Elections, you know, who do you turn to for legal

12 opinions?

13       A.   I turn to the County Attorney's office.

14       Q.   Who does the County Attorney turn to?

15       A.   I'm not sure what their process is.  I imagine

16 they could go to the Attorney General.

17       Q.   They could go to the Attorney General?

18       A.   Uh-huh.

19       Q.   Does this correspondence state anything with

20 respect to, you know, why it might be a good reason to

21 have expanded-scope audits of elections?

22       A.   I can't answer that.  He's suggesting that they

23 count more.  That doesn't say they did count more.

24       Q.   He's suggesting they count more because -- tell

25 me if I read this incorrectly -- because it may help
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 1 alleviate concern and provide public confidence?

 2       A.   That's what the letter says.

 3       Q.   Yes.  Okay.  And so what do you think about

 4 expanded audits?  Do you disagree with them?

 5       A.   I think there's a policy in the procedures

 6 manual and in statute that defines how and when an

 7 expanded hand count is required.

 8       Q.   Okay.  You said required?

 9       A.   Uh-huh.

10       Q.   You've read the EPM; correct?

11       A.   A couple times.

12       Q.   You've been in court all day today; correct?

13       A.   I have.

14       Q.   You've heard the testimony about the proposed

15 EPM submitted by Secretary of State Katie Hobbs; correct?

16       A.   I have.

17       Q.   And in that EPM and the current EPM governing

18 Arizona election law, 2019 version, does it not state that

19 the county can count more early ballots than the statutory

20 minimum?

21       A.   It does.

22       Q.   Does it say they cannot count them all?

23       A.   It does not.

24       Q.   So again, I'll go back to my egg analogy.  If

25 it says you have to eat two eggs, that does not say you
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 1 cannot eat more.  You can eat more; correct?

 2       A.   That's absolutely your entitlement, but you

 3 probably had lunch, and I'm not sure if you're hungry, but

 4 yes.

 5       Q.   You're right.  I had lunch, and no, I am not

 6 hungry anymore.

 7            And so expanded audits in today's day and age,

 8 do you think they might be a good thing to help alleviate

 9 the public's concern about what is happening in our

10 elections?

11       A.   I deal with the public all day every day.  And

12 I have no idea what would satisfy public anymore.

13       Q.   Are there a lot of members that you encounter

14 in the public that say what's going on in our elections?

15       A.   No.

16       Q.   No?  You don't hear that at all?

17       A.   I encounter a lot of people that are just angry

18 and scream and yell and leave angry voice mails and hang

19 up.  That's what I experience the most.

20       Q.   Well, I'm really sorry to hear that.  That

21 doesn't sound like a very good day.  But there's a lot

22 of -- is there -- do you sense a lot of since says

23 cynicism about elections in the United States?

24       A.   I don't really speak to people, you know,

25 outside of the county very much, so I hear from county
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 1 voters, and I think we're about half and half.

 2       Q.   About 50/50?

 3       A.   Yeah.

 4       Q.   We're a nation divided about as divided as a

 5 nation gets, are we not?

 6       A.   I don't know again about the nation.  I just

 7 judge -- I don't get calls from people mostly from other

 8 places.  I get calls from Cochise County voters.

 9       Q.   So here we are today, and we have plaintiffs,

10 and we have defendants, and plaintiffs are asking this

11 court, right, to tell Cochise County, the Cochise County

12 Board of Supervisors that you cannot count more than

13 1 percent of your early ballots.  And then we have

14 defendants that say, gosh, the law lets us count them all.

15 Why can't we count them all?  Why can't we assuage the

16 feelings our voters have about the election by showing

17 them through a hand recount?

18            UNIDENTIFIED SPEAKER:  Object to the form.

19            THE COURT:  Overruled.

20 BY MR. BLEHM:

21       Q.   Why can't we do that?

22       A.   That's a decision for the court, Your Honor.

23 I -- I can't answer legal questions.

24       Q.   Do you think a hand recount might help

25 alleviate the 50 percent of voters in your county who do

Appx.0467

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 244 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1 not trust machines?  Do you think it might help alleviate

 2 some of the concerns they have?

 3       A.   Based on the plan we have now, no.

 4       Q.   No?  Why not?

 5       A.   Because there's not going to be anything to tie

 6 those results to.  There's not a batch result report, and

 7 I counted 12,000, roughly, ballots already in batches of

 8 200.  There's not going to be anything to tie those to

 9 except the actual results of the final, final election.

10 So I don't think it's going to alleviate that.

11       Q.   If they -- if they match, wouldn't that

12 alleviate concern?

13       A.   It would alleviate concern if they matched is

14 what you said.  And again, they can't under -- under the

15 hand-count policy that we have in here, law, procedure,

16 however you determine it, it's done batch by batch,

17 totaled out to those batch reports.

18       Q.   Correct.  So I guess this gets to how you store

19 the ballots; right?  I'm very familiar, for example, with

20 Maricopa County and how they do their elections, and so

21 I'm going to use them as an example just to see if you do

22 things differently to make it easier for me, okay, because

23 I'm slow.  So when Maricopa County counts a ballot --

24            THE COURT:  Hang on for just a second for a

25 couple reasons.  Number one, we are going to need to take
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 1 a break.  Number two, I want to remind everybody it's

 2 3:25.  We need to finish this witness, and I'm sure

 3 counsel would like to argue the case as counsel always

 4 does.  And we're going to finish today at 5:00.  I'm not

 5 going to keep folks here past 5:00.

 6            MR. BLEHM:  Understood, Your Honor.

 7            THE COURT:  So I don't know if we need a break

 8 now to ensure that that can happen or if we need a break

 9 after your questioning, and I'm not trying to limit, but

10 I'm trying to advise that if we continue to question,

11 which is fine, the cost of the argument is going to be

12 short.

13            MR. BLEHM:  Understand, Your Honor, and I am

14 just about done.

15       Q.   And so Maricopa County, they kept their ballots

16 in batches of 200 ballots, and out with the machine it

17 spits a batch sheet that stays with those ballots.  Do you

18 do the same thing?

19       A.   A batch sheet?

20       Q.   Yeah, a batch slip.  They have got a little

21 batch slip that says there are 157 ballots in this batch

22 slip or there are 200 ballots, or do you have some sheet

23 that comes out with those ballots that stays with those

24 ballots?

25       A.   But you're not referring to a batch sheet as a
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 1 batch result.

 2       Q.   Whatever you do, how do you do it?

 3       A.   Because there is a report that prints out that

 4 says, yes, 200 ballots or 199, but it doesn't have results

 5 on it.

 6       Q.   Okay.  But that doesn't really matter, does it?

 7       A.   It does matter.

 8       Q.   Why does that matter?

 9       A.   Because that's how you tie in the results per

10 race per batch.

11       Q.   Only if you do it your way?  Only if you do it

12 your way, okay, which is not required by the EPM, is it?

13       A.   I believe it is.

14       Q.   The EPM gives you a great deal of discretion in

15 which batches you select, doesn't it?

16       A.   It does.

17            MR. BLEHM:  Thank you, Your Honor.  I'm done.

18 Shall we break before Mr. Kolodin?

19            THE COURT:  I think that's probably a good

20 idea.  Let's take 10 minutes because we're going to take a

21 five-minute cumber break.  Let's come back at 35 of.

22            (Recess was taken.)

23              THE COURT:  Thanks everyone.  Please be

24 seated.  We are back on the record.  The record will

25 reflect the presence of same counsel, same parties.
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 1              Everybody, I want to put something on the

 2 record.  Apparently there was a request from a local -- I

 3 presume local media member who wished to have a telephone

 4 in the courtroom for purposes of taking photographs and

 5 videos.  Pursuant to Supreme Court Rule 122 I require this

 6 be held in advance, be made in advance much like Cochise

 7 County does as a general rule.  I was not made aware of

 8 the request until after lunch today.  I denied it because

 9 I didn't have the opportunity to discuss with anyone the

10 opportunity as I think the rule requires.  And so I want

11 everybody to know that happened.

12              It is not that I don't believe it is

13 appropriate to allow the press to have access, in fact,

14 quite the opposite.  I had press here in the courtroom and

15 press on our call-in lines I think five or six different

16 members of the media.  And it's not that I don't believe

17 that cameras should be in the courtroom.  It's just that

18 we didn't have the appropriate ability to have the hearing

19 that Court thinks is required under Rule 122.  So for that

20 reason it was denied.

21              I just need to make a record of that to let

22 you all know that happened.

23              With that having been said, Mr. Kolodin, is

24 it your opportunity now?

25
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 1                       CROSS-EXAMINATION

 2 BY MR. KOLODIN:

 3       Q.   Now, Ms. Marra, I believe you testified that

 4 you started the process already.  You already picked the

 5 random batches; is that right?

 6       A.   Correct.

 7       Q.   Okay.  Now, you'd agree with me that the

 8 political leanings of voters, those tend to be correlated

 9 with when they vote; right?

10       A.   I can't really agree or disagree.  I don't

11 track that.  I don't -- that's not something that's part

12 of my duties.

13       Q.   Okay.  Well, your office does have data on

14 that; right?

15       A.   Not really.  The elections department, we have

16 -- we don't really even track, you know, like that would

17 be a voter reg thing more likely.

18       Q.   Okay.  Fair enough.  If I were to represent to

19 you that it was the case, that political leanings of

20 voters was correlated with when they vote, would you have

21 any reason to disbelief me?

22       A.   I guess it would depend on your source, but no.

23       Q.   Okay.  Let's try to logic our way through this.

24 Happy to send you lots of sources.  In fact, early voters

25 tend to skew more slightly more Republican.  Believe it or
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 1 not that's true.  But let's try to like logic our way

 2 through this.  Right?

 3            Let's say that I am an individual that believes

 4 the 2020 election was stolen, I watched 2000 Mules, the

 5 whole thing.  I got all the paraphernalia and I have got

 6 the hat.  Okay?  Am I more likely to vote by mail or am I

 7 more likely to vote on election day?

 8       A.   I don't know.

 9       Q.   I watched 2000 Mules.  I think mail-in voting

10 is terribly unsafe and the drop boxes are terrible.  Am I

11 more likely to vote at the polls on election day or am I

12 more likely to mail in my vote?

13       A.   Again, I don't know.  If you base it on a

14 movie, but, you know, people lie same like they do with

15 candidates when they say I am a registered voter, I can

16 sign your petition.  So I don't know.

17       Q.   But if I am a voter that believes that, whether

18 it's true or not, am I more likely to vote at the polls on

19 election day?

20            MR. BLEHM:  Your Honor, asked and answered.

21            THE COURT:  Sustained.

22 BY MR. KOLODIN:

23       Q.   Okay.  You'd admit, though, that it is at least

24 possible logically that the political preferences of

25 voters are correlated to when they vote; right?
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 1       A.   Probably.

 2       Q.   Okay.  Probably.  So actually hypothetically

 3 depending on when you pick the batches of ballots to do a

 4 hand count on, you might be able to pick a

 5 nonrepresentative sample let's say; right?

 6       A.   I don't really know.  I mean, because early

 7 ballots come in from all over the county.  It's not like

 8 they are coming from one particular city or.

 9       Q.   I am not talking about geographically

10 representation.  I am talking about you might be able to

11 pick a sample that is more Republican or more Democrat

12 than the (indiscernible); right?  Hypothetically?

13       A.   Again, I just -- I am sorry if I am frustrating

14 you because I can't answer the question, but.

15       Q.   It is really a simple, logical question.  If it

16 is the case, I am just asking you to assume with me that

17 that is true, if it is the case that when somebody votes

18 is correlated with their political preferences, then it is

19 possible to pick a nonrepresentative sample to do a

20 hand-count audit of depending on when they vote; right?

21       A.   I am still just kind of -- I am not really

22 following the line of questioning.  I mean, I hear you.  I

23 understand the concept.  But because they come in the mail

24 and they come from the recorder and they come from drop

25 boxes and there could be a week lag time.
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 1       Q.   I am trying to make it really, really simple.

 2 Okay?  Let's say that all Republicans vote early and all

 3 Democrats vote on election day.  Then if I want to pick a

 4 random sample to hand count that is all Republicans, all I

 5 have to do is pick it from a batch that votes earlier;

 6 right?

 7       A.   If that is your logic that you just stated.

 8       Q.   But you would also agree with me that there is

 9 absolutely no way on earth to pick a nonrepresentative

10 sample to hand-count audit if you do 100 percent

11 hand-count audit; right?

12       A.   Then you are going to absolutely count every

13 ballot, so that's a given.

14       Q.   Okay.  Now, you would also agree with me that

15 nothing in the EPM refers to the Director of Elections or

16 the election strike; right?

17       A.   You're right.  It refers to the officer in

18 charge of elections.

19       Q.   Okay.  And that is something a little bit

20 different; isn't it?  Right?

21       A.   I suppose it could be.

22       Q.   Okay.  Let's talk about who's an officer.

23 Right?  Who is an officer of the county, that's defined by

24 statute; right?

25       A.   Um-hum.  Officers, yes.
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 1       Q.   Yeah.  ARS 11-401.  And the officers in the

 2 county are the sheriff.  Are you a sheriff?

 3       A.   No.

 4       Q.   The recorder.  Are you a recorder?

 5       A.   No.

 6       Q.   The treasurer.  Are you that?

 7       A.   No.

 8       Q.   Superintendent?

 9       A.   No.

10       Q.   You are not on that list; right?

11       A.   Correct.

12       Q.   Okay.  Now, an officer of the county can

13 delegate some of their authority; right?

14       A.   Sometimes, yes.

15       Q.   And that's how you have been given yours;

16 right, your delegated the authority of the board?

17       A.   Yes.

18       Q.   Okay.  Now, in fact, ARS 16-602(F) refers to

19 the County Recorder or other officer in charge of

20 elections; right?

21       A.   Uh-huh.

22       Q.   Okay.  Now, nobody doubts that you are

23 qualified.  You obviously are.  Counsel examined you.  You

24 are extremely qualified elections strike.  But you don't

25 want to do it; right?
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 1       A.   I can't do it.

 2       Q.   Okay.  If this Court declined to issue an

 3 injunction, would you do it then?

 4       A.   They have already delegated it you said to the

 5 recorder.

 6       Q.   What about the board asked you to do it, would

 7 you do it then?

 8       A.   I have already said that I don't believe that

 9 it's legal.

10       Q.   So you wouldn't do it even if the Court

11 declined to issue an injunction; right?

12       A.   They have already delegated it.

13       Q.   Okay.  Would you still attend the hand count?

14       A.   I think we determined that it is four days out

15 from the election and I am going to be incredibly busy for

16 the next two weeks.  So depending on what their schedule

17 is, perhaps.  But my focus is to finish out this election

18 and all the many audits and reports I have to do for that.

19 So I don't know that I would be available for their hand

20 count.

21       Q.   But if you are so concerned about the chain of

22 custody potentially being breached and the recorder not

23 being able to be trusted to maintain the chain of custody

24 and all that, would you want to be there to see?

25       A.   Short of living there 24 hours just going to
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 1 visit isn't going to help me at all.

 2       Q.   You wouldn't want to inspect the way that he's

 3 maintaining the chain of custody, documentation, you

 4 wouldn't want to see how the handoffs work?  You wouldn't

 5 want to see any of that?

 6       A.   I haven't even see a plan so I can't answer

 7 that.

 8       Q.   Now, you agree with the estimate that there

 9 will probably be about 35,000 ballots to count this

10 election cycle in this county?

11       A.   Yeah.  Somewhere between 30, 35,000 most

12 likely, yes.

13       Q.   I am a lawyer.  I am bad at math.  If I was

14 good at math, I would be an engineer.  But here's the way

15 you break it.  Let's say you only have 50 volunteers a

16 day.  Right?  And they are working eight hours a day.  Are

17 you -- you would agree -- sorry, 50 volunteers a day they

18 are working for eight days.  Right?  You would agree with

19 me that each volunteer only has to count less than 15

20 ballots that day in order for that count to be completed;

21 right?

22       A.   I can't agree with that because I don't

23 understand how their plan's going to work.  What I can

24 understand --

25       Q.   But it's just a math question.  It is not a
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 1 plan question.  If I have 35,000 ballots, 50 volunteers

 2 and eight days, then each volunteer has to count 14.6

 3 ballots per day to get that count done in time.  Is my

 4 math right or is my math wrong?

 5       A.   I'm not able to check your math right now so if

 6 you did it, then we can say that that's your math.

 7       Q.   Never trust --

 8       A.   I don't have my cellphone with me and I don't

 9 have a calculator but I am happy to get one if I need to.

10       Q.   Fine.  Fair enough.  Never trust a lawyer's

11 math.  We can only divide by three.  What kind of cases

12 does the county attorney primarily handle?

13       A.   The county attorney's office handles criminal,

14 civil, they represent the department, they represent

15 elected officials.

16       Q.   What is most of their work?

17       A.   I have no idea what most of their work is.

18       Q.   What did the county attorney do before he

19 became county attorney?

20       A.   Our county attorney was an attorney.

21       Q.   Okay.  What kind of attorney?

22       A.   I have no idea.

23       Q.   Was he an election lawyer?

24       A.   I believe he was a prosecutor but I have no

25 idea what his history and his practice.
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 1       Q.   So he was a criminal lawyer, he practiced

 2 criminal law?

 3       A.   Uh-huh.

 4       Q.   How about the DAG's office, do they handle a

 5 lot of election law?

 6       A.   They do.

 7       Q.   And you'd agree with me election law is pretty

 8 complicated; right?

 9       A.   It is complicated.

10       Q.   Yeah.  You deal with a lot of it in your job;

11 right?

12       A.   (No answer heard).

13       Q.   Now, one more question.  You know, this county

14 is a very deep red county; right?

15       A.   It has more Republican voters, yes.

16       Q.   I mean, a decent number of those people,

17 election skeptics.  Is that fair to say?

18       A.   I am sorry?

19       Q.   A decent number of those people are election

20 skeptics.  Fair to say?

21       A.   Probably.

22       Q.   Certainly the ones who call your office; right?

23       A.   Probably, yes.

24       Q.   Okay.  If plaintiffs succeed in stopping an

25 audit that the board of supervisors has already declared
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 1 that they want to count 100 percent of ballots, if

 2 plaintiffs succeed in stopping that, what will those

 3 people think?

 4            MR. BLEHM:  Objection.  Foundation.

 5            THE COURT:  Sustained.  Calls for speculation.

 6 BY MR. KOLODIN:

 7       Q.   Do you live in this county?

 8       A.   I do.

 9       Q.   Do you talk to a lot of people in this county?

10 Do you have a lot of friends in this county?

11       A.   I am an election official.  I work seven days a

12 week.  I don't have a lot of friends in this county.  I

13 barely go home in this county.

14            MR. KOLODIN:  In that case then I will

15 acknowledge, Your Honor, my question lacks foundation and

16 I am done with the witness.  Thank you.

17            THE COURT:  Thank you, sir.  Ms. Estes-Werther,

18 any redirect?

19

20                  REDIRECT EXAMINATION

21 BY MS. ESTES-WERTHER:

22       Q.   Ms. Marra, just to clarify here, are you aware

23 of any statute, law, rule or procedure that designates

24 hand counts to anyone other than yourself?

25       A.   No, I am not.
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 1       Q.   And you have not had -- in your experience you

 2 have not essentially given up custody for another hand

 3 count to be conducted by another individual?

 4       A.   That's correct.

 5       Q.   And there's been a lot of sort of inferences

 6 here about that perhaps you have issues, trust issues or

 7 upset or feelings about this audit.  But what is really

 8 the basis for your concern about a full early ballot

 9 audit?

10       A.   My concern is that in the statute it's the

11 ability to expand a hand count is already built in based

12 on if the numbers are not correct.  And the statute you

13 referenced that it is the election officer in charge of

14 elections, it is not written like many statutes that says

15 the recorder and/or other officer of elections.  And so

16 that whole chain of custody in the end the ballots come

17 back to me and I am very concerned we are going to have

18 recounts and I can't guarantee that custody and that's the

19 problem for me because that impacts everybody on that

20 ballot and everybody in Arizona.

21       Q.   Has the recorder had discussions with you about

22 this chain of custody of the ballots from you to him to

23 perform this?

24       A.   No, we have had no conversations.

25       Q.   And I think earlier in testimony recorder had
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 1 represented that he had a draft plan.  Have you received

 2 that plan or reviewed it?

 3       A.   I have not.  The only thing I saw was when the

 4 first meeting that was conducted two or three weeks ago

 5 there was a Power Point presentation he did that's part of

 6 the record.  That was the only thing I have seen.

 7            MS. ESTES-WERTHER:  I think that is all I have,

 8 Your Honor.

 9            THE COURT:  You knew I was going to have to

10 questions; right?

11            THE WITNESS:  I hoped so.  I hope I have

12 answers.

13                         EXAMINATION

14 BY THE COURT:

15       Q.   When the ballots are not being counted, is that

16 when they go into the vault, the cage?  When the ballots

17 are in your possession, they have been tabulated, you have

18 them for your audit, where are they stored if they are not

19 actually being audited?

20       A.   So they are still stored in bankers boxes by

21 their batches and they are stored in our ballot cage in

22 our warehouse.

23       Q.   Who has access to that?

24       A.   I do.  Two of my staff do.  And that's it.

25       Q.   If it is not -- how does it get from the cage
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 1 to where it goes to be audited.  First of all, I am not

 2 familiar with what your office looks like, what the

 3 building looks like, any of that.  Tell me how that

 4 happens.

 5       A.   So the morning of the hand count on that

 6 Saturday when they arrive, because that is the first time

 7 the batches are taken out of the cage.  When we do the

 8 hand-count draws that Wednesday, that's what ships with

 9 numbers on them.  So the ballots are secure.  On Saturday

10 morning when the hand count starts those are taken by two

11 people of opposite parties, usually always at least a

12 staffer and either an early board worker or one of the

13 hand-count members and then those are taken to the room

14 right around the corner in our building.  It is still

15 under camera and locked security.  And that's where the

16 hand count happens where we stay and then they are placed

17 back in that box and taken back to the cage.

18       Q.   Once the ballots are provided to you for

19 putting into batches for tabulating, for sealing, for that

20 whole process, is there ever a time when they are not in

21 the possession of either you, a staff member who works for

22 you or two members of opposite parties who can transport

23 them from point A to point B?

24       A.   No, because they go from the recorder's office

25 with the chain of custody to our office and to early board
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 1 who opens the affidavit envelopes, that kind of thing,

 2 processes them for tabulation and they are always stored

 3 in that ballot cage under our control.

 4       Q.   Do you have promulgated written instructions

 5 for individuals as far as how you expect them to oversee

 6 the audit, how you expect them to count ballots or

 7 anything like that?

 8       A.   For the hand-count audit members that we deal

 9 with, the party members?

10       Q.   Yes.

11       A.   We don't have a written.  It is pretty much

12 procedure in the manual.  But we go through the same thing

13 like we do poll workers.  We have an oath, you take a

14 duty, nobody touches the ballots with another pen, nobody

15 changes anything.  Standard things like that.

16       Q.   Where do those standard procedures come from?

17       A.   Our poll worker manual.  And mostly statute.

18 Everything in the poll worker manual is statute.

19       Q.   When you set aside ballots, and I apologize, I

20 am not thinking of the absolute correct verbiage, but you

21 set aside a specific number of ballots they might use to

22 carry out procedure, the 1 percent or 2 percent

23 sequestered?

24       A.   That's correct, yes.

25       Q.   When you sequester those ballots, my
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 1 understanding is in addition to sequestering them you also

 2 print out what you call batch report or batch sheet,

 3 whatever it is?

 4       A.   Batch result report.

 5       Q.   Batch result report?

 6       A.   Yes.

 7       Q.   What does a batch result report include?

 8       A.   So it's basically from the tabulator machine.

 9 It is just the report of the results of that batch, 200

10 ballots in count.  It's broken down by the candidates and

11 they are all early votes because they are the only thing

12 we are counting as opposed to provisional or election day

13 and so it gives the result of just those 200 ballots.

14       Q.   Does the batch result report also tell you what

15 machine counted those ballots?

16       A.   Yes, Your Honor, it does.

17       Q.   When I read the EPM and I read statutes, I have

18 read where it is the statute seems to me anyway to

19 indicate that you are required if you are going to do this

20 audit to be able to tell which machine counted those

21 ballots.  Is that correct?

22       A.   That is correct, Your Honor.

23       Q.   Why based on your training and experience and

24 education and experience, why is it that that happens?

25       A.   In case there is a malfunction or there is an
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 1 issue that is really important to track it down.  We have

 2 two machine tabulators that we use for early ballots.  We

 3 very seldom get enough ballots at a time to have both

 4 going at a time because it takes two more people.  So

 5 usually we use that one machine.  And in the event of a

 6 recount everything would be tabulated again on those

 7 machines.  But it's really important to have a source

 8 document to tie those two.

 9 Q. Is it fair to say that if, for example, the

10 numbers were completely skewed, you would want to know if

11 you have a machine problem?

12 A. Absolutely.

13 Q. It sounds to me that -- let me take one of the

14 hypotheticals that was asked by one of the other attorneys

15 and kind of make it a little clearer.  Let's say the board

16 of supervisors instead of saying the recorder or other

17 qualified Elections Director official officer.  What if

18 they sent ballots out to you, the Elections Director will

19 conduct a 100 percent audit hand count of all ballots

20 cast.  Would you, assuming that I didn't intervene as the

21 judge because somebody asked me to do that, there is no

22 order telling me you couldn't, would you do that?

23 A. The problem is it's just not possible at all.

24 It wouldn't have been possible three weeks ago when this

25 conversation first came up.  It is certainly not possible
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 1 now four days before an election.  There's just no time.

 2 There is no space.  There is no procedure.  There is

 3 nothing in the EPM.  We rely on that a lot.  We even said

 4 how it outlines everything but there is nothing outlined

 5 in this to do.

 6       Q.   Based on your understanding of the EPM and the

 7 statutes, if a full hand recount was permissible, a full

 8 hand recount audit were permissible, do you think that the

 9 EPM would require that you still sequester batches of

10 ballots to ensure that you know what machine tabulated

11 those ballots?

12       A.   Most likely.  And again, we run into the same

13 situation that I believe Your Honor brought up earlier.

14 If you don't -- what do you do to expand it if the numbers

15 aren't the same?

16       Q.   I want to kind of walk through some

17 hypotheticals that I walked through with the recorder and

18 see if your opinions are the same or they are different.

19 If you are looking at precinct ballots where you have to

20 pick 2 percent of the precinct or two whichever is greater

21 and do that, is there ever a mechanism by which you would

22 actually count every single precinct ballot that was cast?

23       A.   So because we are vote centers and everybody

24 can vote anywhere, the ballots are never broken out by

25 precinct.
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 1       Q.   Okay.  Let's do it by centers then.

 2       A.   So by -- so that is another thing because if

 3 you wanted to do it by precinct, you have to hand sort all

 4 the ballots and put them in precincts.  So anybody votes

 5 anywhere.  You go to vote center one and 1,000 people

 6 vote.  They could all be from that general area.  They

 7 could have been from anywhere in the county.

 8       Q.   Well, Let's say you take the percentage of the

 9 vote center like you are supposed to and do the count and

10 it's over the expected margin.  You have to count it

11 again; right?

12       A.   Yes.  And it's different with vote centers or

13 precinct based places because all of those are subject to

14 put in for the hand-count draw, the random draw.  In early

15 batches it's the ones that you sequester and different

16 counties do that different ways.  We do the first four

17 every day when we count until we get to the number we

18 need.  But in vote centers it is for us we put all 17 in

19 and then it is the luck of the draw which ones you get.

20 And if they were off, I suppose that you would -- I would

21 get a county attorney's opinion.  But I suppose you could

22 count more.  We have never had an issue with either of

23 those being off.

24       Q.   Based on your experience as an Elections

25 Director for the past few years, same hypothetical that I
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 1 gave to the recorder.  Let's say that you are ordered to

 2 do a full hand count, you did a full hand count or you

 3 just decided to do a full hand count.  At the conclusion

 4 of your full hand-count candidate A in race A had 7,003

 5 electronic votes and had 7,005 hand votes.  Which one is

 6 the one that you report to the Secretary of State?

 7       A.   I believe it is the tabulation.

 8       Q.   Why?

 9       A.   Because that's what it says in the EPM and I go

10 to the statute.

11       Q.   If you were required to do a full audit, full

12 hand-count audit of all ballots including early ballots,

13 and if the grand total of votes was different from the

14 electronic tabulation in an amount that was greater -- in

15 an amount that exceeded the expected result was, do you

16 think you have to do another whole hand count to make sure

17 your hand count was accurate in the first instance?

18       A.   I would think not.

19       Q.   And why not?

20       A.   I would think the tabulation equipment would be

21 -- and I guess hypothetically it would depend on if we are

22 thousands off or are we just a few off.  I think in the

23 vote count committee that we talked about we are allowed

24 three votes off on a race.  So, but I don't think the hand

25 count necessarily -- again, if you have those batch result
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 1 reports and you are counting in batches of 200 or 50 or

 2 whatever, you are going to know if you are off right there

 3 before you count all of them.  That's a huge concern for

 4 me because there are no batch results in all those other

 5 ones.  And so you hope at the end they tie in together.

 6 But if they don't, there is no way to track that down.

 7       Q.   My reading of the EPM and the statutes also

 8 says that when you have an election where the tabulated

 9 numbers versus the audit -- it appears to be very

10 hypothetical.  I don't think it's ever happened.  But if

11 the end event that the audit produces results that are out

12 of what would be the expected range of the tabulated

13 votes, there are certain actions that are to be taken.  In

14 fact, a special master can look at the -- and I hate to

15 use those words to confuse it with other special masters

16 that might be in the news, but that's what our statute

17 permits; is that correct?

18       A.   Correct.  And that whole expanded hand count is

19 identified in there.  That is why we sequestered more

20 ballots because if you have to expand it, it goes from 400

21 or whatever the number is to 800 to 1,600.  And then, yes,

22 it talks about bringing in a special master in the courts.

23       Q.   And one of the things that the special master

24 is tasked with doing is deciding whether to reveal the

25 source code of the instrument or the machine that was used
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 1 for the tabulation itself; correct?

 2       A.   I would imagine.  I have not experienced that

 3 myself either.

 4       Q.   Luckily perhaps you haven't had to refer to

 5 that statute for a while.  If I were -- as everyone else,

 6 if I were to tell you that the statute indicates that you

 7 are supposed to refer to whether the source code can be

 8 revealed to somebody to try to explain this inconsistency,

 9 if you cannot tie the votes that are being audited to a

10 particular machine, are you able to do that with any sense

11 of certainty or accuracy?

12       A.   I don't believe so.  And I say that because

13 when you do -- and this might confuse you more and I'm

14 sorry.

15       Q.   It's okay.

16       A.   When we have our vote centers, we are a county

17 that tabulates at each vote center.  So each vote center

18 has its own tabulator.  We have 17 vote centers.  However,

19 the number is actually 19.  I believe the recorder said we

20 have 17.  The large ones have two tabulators.  But when we

21 do poll worker training, we go through and we teach how

22 that works.  So say you have 100 ballots, 100 voters.

23 Right?  They come in, they sign in, you know you have 100,

24 you know how many ballots you gave them.  They vote, they

25 put their 100 ballots in the tabulator, they print out the
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 1 results, you get that, we get the paper ballots, we get

 2 the machine stick.  We have all those things back

 3 potential to count O elects night.  We read it and say it

 4 says 300.  Well, we know you only had 100 ballot card

 5 stock.  We know 100 people voted and we have 100 ballots.

 6 The first thing you would look at would be identify that

 7 machine, maybe there is a problem.  If there is not a

 8 problem with the machine, and that can be determined by

 9 service, then did the ballots get run through three times?

10 Is that a broke group?  I mean, there are so many checks

11 and balances with that.  But it would tie to that machine.

12       Q.   So if I understand correctly, you actually put

13 into place redundancies to limit the opportunity for there

14 to be the need to use that statute in the future?

15       A.   So many, Your Honor.  So, so many.

16            THE COURT:  Okay.  Any other questions?  Any

17 questions, Mr. Blehm?

18            MR. BLEHM:  I do, Your Honor.

19            THE COURT:  I thought you might.

20            MR. BLEHM:  I'm sorry.  I'm usually very

21 (indiscernible).

22

23                  RECROSS-EXAMINATION

24 BY MR. BLEHM:

25       Q.   And this gets to your point in the questions
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 1 you were asked.  And I am sorry.  I will try to yell.  You

 2 know, is it possible that these procedures that Your

 3 Honor, the Court was asking you are put into place in the

 4 EPM only because a limited number of ballots that you

 5 audit each election cycle?

 6       A.   I'm not sure why they were put in there.

 7       Q.   You don't know why?

 8       A.   No.

 9       Q.   But they could be there because of the limited

10 number of ballots by law you have to audit; correct?

11       A.   Are you referring to how they expand?

12       Q.   Yes.

13       A.   If one is off, it expands and doubles up twice?

14       Q.   Correct.

15       A.   Yes.

16       Q.   And so if there is a 100 percent hand vote

17 audit, you don't need those procedures; is that correct?

18       A.   I still think you are going to need a procedure

19 when the hand-count numbers are off.

20       Q.   And so we are running out of time but I have

21 got a hypothetical for you.  You draw all of your audit

22 ballots early; correct?

23       A.   Throughout the process, yes.

24       Q.   Throughout the process.  How many total do you

25 draw?
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 1       A.   It depends on, again, doing the math formula

 2 how many ballots we think we are going to get back.

 3       Q.   When is the last time you draw ballots for

 4 audit?

 5       A.   It could be election morning.  If we are

 6 counting ballots and we don't have enough sequestered --

 7       Q.   Okay.

 8       A.   -- then election morning when we tabulate, that

 9 is the number that we look at where we have to have enough

10 to do the hand count.

11       Q.   And you draw ballots from each machine?

12       A.   From the machines we count from.  From one of

13 the two at central count that we use.

14       Q.   What happens if you -- if a ballot machine has

15 a problem at some point in time and you are not drawing

16 ballots from that machine when it has a problem, you can't

17 identify that in your audit, can you?

18       A.   So in major elections --

19       Q.   I am doing this a yes or a no.  Your audit

20 would not identify that machine had a problem; is that

21 correct?

22       A.   I don't know.  I'm not --

23       Q.   If you didn't draw ballots from that machine

24 while it was having a problem, your audit would not

25 identify that problem; is that correct?
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 1       A.   But we draw the results off every day of every

 2 machine.

 3       Q.   Understood.

 4       A.   We would know.

 5       Q.   Okay.  You would know.  You count every --

 6 every machine you draw from.  You don't include them all

 7 in the audit, do you?

 8       A.   We take enough ballots -- if we are using both

 9 tab -- in this election as an instance we are only using

10 one tabulator.

11       Q.   Okay.  We are trying to go quick here.  Is it

12 theoretically possible that you sequester all of these

13 ballots you draw just a limited number from and if that

14 number matches, you are good and you are golden and you

15 don't move forward.  Then you potentially miss a problem

16 with a machine; isn't that correct?

17       A.   I'm not understanding that that way.

18       Q.   Okay.  If you are not hand auditing all of the

19 ballots you are drawing from, you could possibly miss a

20 problem with a machine; is that correct?  It is yes or no.

21            THE COURT:  Mr. Blehm, perhaps I can be of

22 assistance.

23            MR. BLEHM:  Go ahead.

24            THE COURT:  If I am not asking it correctly --

25
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 1                         EXAMINATION

 2 BY THE COURT:

 3       Q.   I think what Mr. Blehm is saying is there comes

 4 a time when you stop polling these packets for

 5 sequestration; is that correct?

 6       A.   Yes.

 7       Q.   Early voting is still going on at that time and

 8 tabulation is still going on at that time?

 9       A.   Correct.

10       Q.   And the audit is only of those that have been

11 sequestered; is that correct?

12       A.   Correct.

13       Q.   So if the machine has a problem counting and

14 calculating after you have already sequestered those

15 ballots which you have already -- are going to be part of

16 the audit, the audit may not -- in theory could not

17 capture the fact that a machine was having a problem

18 because it was having a problem after you had already

19 sequestered the ballots?

20       A.   Yes.

21            THE COURT:  Is that what you are asking, Mr.

22 Blehm?

23            MR. BLEHM:  Yes, Your Honor.

24            THE COURT:  I didn't mean to interrupt you, but

25 I wanted to make sure that you got your answer.
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 1            MR. BLEHM:  That's fine.

 2            THE COURT:  Do you have any other questions?

 3            MR. BLEHM:  No, Your Honor.

 4            THE COURT:  Go ahead.  Yes.

 5            MR. KOLODIN:  So we are running out of time.

 6 It seems that Your Honor has been very, very interested in

 7 this question of batches.  I would make a proffer that we

 8 can --

 9            THE COURT:  Before you make the proffer, do you

10 have any questions?

11            MR. KOLODIN:  Oh, no, Your Honor.

12            THE COURT:  Okay.  You are excused.

13            THE WITNESS:  Thank you, Your Honor.

14            THE COURT:  Please stay in the courtroom.

15            THE WITNESS:  I will.

16            THE COURT:  Hold on.  I saw you conferring with

17 Mr. Stevens.  Are you asking to make a proffer as to what

18 he would testify given the opportunity?

19            MR. KOLODIN:  Yes.  In the interest of time I

20 am also happy to put him up, but I know we need time for

21 argument.

22            THE COURT:  I am happy to accept the proffer.

23            MR. KOLODIN:  I would make a proffer that the

24 way Recorder Stevens intends to do this hand count would

25 still involve creating batches and being able to tie it
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 1 into the machines.  So that concern should be alleviated

 2 that it would be equal either way.

 3            THE COURT:  Mr. Stevens is in the courtroom.

 4 Do you agree with that, sir?

 5            MR. STEVENS:  We are going to keep them in

 6 batches, yes.

 7            THE COURT:  And are the batches going to be

 8 tied to a particular machine if necessary?

 9            MR. STEVENS:  Currently we are only using one,

10 so yes.

11            THE COURT:  Okay.  Very well.  Thank you, sir.

12 Mr. Kolodin, anything else?

13            MR. KOLODIN:  No, Your Honor.

14            THE COURT:  Did the plaintiffs have any

15 rebuttal evidence or are we ready for argument?

16            MS. ESTES-WERTHER:  No, Your Honor.

17            THE COURT:  All right.  So folks, we have 50

18 minutes divided by four, that's 12 and a half minutes

19 each.  If we need to go a little bit beyond five, we can,

20 but I am not trying to keep these fine folks beyond 5

21 o'clock.  They have been with me all day; they have been

22 with us all day.  So I want you all to know I have read

23 all the briefs.  I hope you can tell that I read the

24 statutes.  I read the Elections Procedures Manual.  I read

25 cases that you have cited.  I have read cases that you
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 1 haven't cited.  And I don't mean that in a negative way.

 2 It's about all the different burdens and all the different

 3 things that have to be at issue here.  I think I am very

 4 aware of what the law and what the issues are.  You don't

 5 need to regurge those things.  I am going to ask you to

 6 keep it brief so that we can try to get out of here in a

 7 timely fashion.

 8            Go ahead from the plaintiffs.

 9            MS. ESTES-WERTHER:  Thank you, Your Honor.  I

10 will try to be brief.

11            I think the statute at issue here has been sort

12 of rehashed and rehashed and rehashed so I'm not going to

13 go over what the statute states.  But I would say just

14 that (indiscernible) begins and ends with the statute and

15 the plain text of the statute and what is statutorily

16 required for an audit (indiscernible).

17            Arizona is clear there is a statutory cap on

18 how many early ballots may be audited.  That's progressive

19 according to what the statute says if there are

20 discrepancies found.  And anytime a discrepancy is not

21 found, no more hand audits of the early ballots may be

22 conducted.  Of course the Elections Procedures Manual has

23 the single sentence in it that purports to say that at the

24 county's discretion that the statute's text can

25 essentially be ignored and the county may in its
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 1 discretion increase the number of ballots are -- early

 2 ballots that are audited.

 3            Again, we briefed this so I am not going to go

 4 over it super extensively, but the Arizona Supreme Court

 5 has been (indiscernible) that where the EPM conflicts with

 6 statute that portion of the EPM does not have the force of

 7 law.  The secretary, I am not sure if you read her brief

 8 yet at this point, but has also gone over that and has

 9 exclusively said that the secretary does not believe the

10 EPM authorizes the proposed full hand recount of the early

11 ballots.  So of course the secretary who promulgated that

12 in the first place has actually disavowed that part of the

13 statutes.  It hasn't come up too much today but the

14 attorney general's opinion that is attached to some of the

15 filings and so it is in the record has relied on that

16 portion of the statute.  Of course that opinion was

17 informal.  It is not a formal opinion that went through

18 the processes that the attorney general's opinion can go

19 through so it is sort of an ad hoc informal opinion that

20 didn't go through the proper levels of review even when an

21 official statement is -- official opinion is issued by the

22 attorney general, even though those do not trump over this

23 portion of the statute or what the statute said.  And of

24 course here all we have is informal opinion that relies on

25 the portion of the EPM that clearly conflicts with the
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 1 statutory law so that opinion also should not be given any

 2 force in this case.

 3            (Indiscernible) a couple minutes discussing the

 4 harms that are going to occur if the county is permitted

 5 to conduct this audit of all early ballots.  Defendants of

 6 course have made argument in their papers and they say

 7 that the audit would somehow increase election integrity

 8 or increase voter confidence in the election but just the

 9 opposite is true.  I mean, you heard from voters today,

10 the alliance, Mr. Stevens who is still here about exactly

11 what this audit would do, this unlawful audit would do to

12 their confidence in the election and how it would affect

13 their individual ballots.  I want to focus on how serious

14 sort of the repercussions of what is going to happen, if

15 the audit is conducted, what is going to happen.

16            So the county is plainly unprepared to conduct

17 this audit.  That was made clear through Recorder Stevens'

18 testimony.  He said by his own admission he's never even

19 participated in a hand-count audit of ballots.  He's never

20 conducted one.  He hasn't been a part of that before.  He

21 hasn't even handled ballots once they have been voted nor

22 has he overseen the handling of ballots once they have

23 been voted.  He's also admitted that he began this entire

24 process about 10 days ago, the planning execution of this

25 audit of 30 to 50,000 ballots 10 days ago.  That sort of
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 1 planning is just a recipe for disaster in an election.

 2 This kind of audit of these ballots would have been needed

 3 to be planned months ago.  Facilities would have been

 4 needed to be identified.  Security would have needed to be

 5 in place.  How it is conducted would have needed to be

 6 planned.  As the recorder -- sorry, the Director of

 7 Elections explained probably a significantly increased

 8 number of staff would need to be necessary to actually

 9 help oversee the audit and the volunteers.  And of course

10 none of that has happened.  Even at this point a facility

11 hasn't been secured.  Even at this point the volunteers

12 haven't been trained.  Even at this point no procedures

13 have been set in place for how this is going to work.  Mr.

14 Recorder hasn't even consulted with Elections Director

15 about how -- what transfer would properly be conducted

16 between the two of them.  The point is that no plans are

17 in place here and that is setting up an audit that is

18 going to -- not -- likely not be completed in time,

19 seriously shake the public's faith in this election.  And

20 make it quite likely I think a really important risk here

21 is the fact that the statutory deadlines aren't going to

22 be met.

23            So there is a sort of cascading set of things

24 that will happen if that canvas deadline isn't met.  If

25 the county doesn't meet its canvas deadline, the Secretary
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 1 of State can't meet her statewide deadline.  If that

 2 happens, as witnesses have testified today, it is

 3 extremely likely that there are going to be mandatory

 4 recounts of these ballots once the canvas has been

 5 completed.  That will be statewide.  It will be local.

 6 There are a lot of races that are within the .5 margin

 7 that would require an automatic recount.  If the canvas

 8 hasn't been completed, those recounts can't happen.  And

 9 beyond that then the that people have actually been

10 elected can't even be seated.  So we are talking about

11 sort of a cascading set of consequences that are going to

12 seriously undermine the outcome of this election and the

13 integrity of this election.

14            You also heard today about how the audit

15 creates an intolerable risk of compromising the integrity

16 of ballots.  The statute is very clear about custody and

17 where the ballots need to be stored, how they need to be

18 stored, all of that you heard about today.  The county's

19 planned audit of course requires breaking that chain of

20 custody and transferring the ballots not only to the

21 recorder but it is also going to put them in the hands of

22 hundreds of individuals who never done such an audit nor

23 have they been trained at this point.  Any resulting loss

24 or damage or alteration of those ballots would compromise

25 voters' ability to have their votes properly counted.  It
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 1 would make it impossible to conduct the election contest

 2 that could ensue after the election.  And of course again

 3 the automatic recounts could potentially be compromised.

 4            Just to be clear, plaintiffs certainly are not

 5 accusing the recorder or anyone in the county of any

 6 intentionally alter these ballots or change votes or

 7 something nefarious.  The issue is much more mundane than

 8 that.  Simply that they could be compromised.  Whether

 9 somebody tears it, whether somebody accidentally smudges

10 ink on one of them as they are handled or a variety of

11 other things that could happen.  So that is just simply

12 going to compromise the integrity of the election and the

13 ability to ensure that the election process is completed

14 and that the elected officials are seated in a timely

15 manner.  And of course hand-count audits, Director Marra

16 testified about this, but they are complicated and they

17 are prone to human error.  And specifically the methods

18 the County Recorder testified to today that he is going to

19 use for the audit has already proven to be in Cochise

20 County a method that results in errors.  That sort of hand

21 count that is not permitted by law is going to again shake

22 the public's faith in this election and compromise the

23 integrity of the election.  Those kind of mistakes are

24 extremely problematic and have just lasting repercussions

25 that unnecessarily creates distrust in the election.  And
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 1 it is because of all of these sorts of harms the United

 2 States Supreme Court has held over and over and over that

 3 changes to elections cannot be made at this late date.

 4 The cases actually talk about on the eve of the election,

 5 but here we are already in the election.  Early voting has

 6 been going on for weeks.  And it is especially in that

 7 circumstance where late changes to election laws can harm

 8 the confidence in the election, the integrity of the

 9 election, it can cause confuse and a whole host of other

10 harms that come with that.  It is for that reason also

11 that the Arizona Supreme Court has been quite clear that

12 public officials play a very important role in preserving

13 the integrity of elections and enforcing the election laws

14 as they are written.  That is the job of the defendants in

15 this case.  The Supreme Court has also been clear that

16 when public officials choose to change the law in the

17 middle of an election based on what they think it should

18 be, that undermines public confidence in our democratic

19 system and destroys the integrity of the election process.

20 So defendants can't be permitted to violate Arizona law

21 like this.

22            In the end, this case looks just like Arizona

23 Public Integrity Alliance.  Defendants have mandatory a

24 nondiscretionary duty to conduct an audit of all early --

25 I am sorry, limited early ballots according to statute and
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 1 they are declining to fulfill that nondiscretionary duty.

 2 So a writ of mandamus, in the alternative preliminary

 3 injunction are appropriate to require them to perform the

 4 nondiscretionary duty in accordance with Arizona law.  It

 5 ultimately appears that defendants have an issue with the

 6 statute as it is written, at least some defendants seem to

 7 have an issue with the statute the way it is written.

 8 That is a concern that the legislature, the Secretary of

 9 State might be able to address through rule making and

10 elective powers, but it is not something the defendants

11 who are limited to executing their duty as defined by

12 state law can do.  And it is not that they can -- not only

13 do they have to fulfill their duties under state law, they

14 can't go beyond those.  The Arizona Supreme Court has been

15 clear about that.  There is no discretion for county

16 election officials to invent new procedures, do anything

17 outside of what is directly authorized to them.  It's

18 simply not permitted under the state's law.

19            So plaintiffs request that Your Honor issue the

20 writ of mandamus or in the alternative preliminary

21 injunction.

22            THE COURT:  Thank you.  Mr. Blehm?

23            MR. BLEHM:  Thank you, Your Honor.  On behalf

24 of the board defendants we deny that plaintiffs actually

25 have a viable mandamus claim.  Okay?  And I am not going
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 1 to spend a whole lot of time on this because there is a

 2 lot of talk about as to what was just said.  Okay?  If we

 3 want to bring a viable mandamus claim, the plaintiffs are

 4 claiming that they do not seek to compel defendants to do

 5 something they are required by law to do.  Basically what

 6 defendants are saying is they have to comply with the law.

 7 Okay?  My clients are complying with the law, Your Honor.

 8            The law as stated by the Secretary of State in

 9 the 2019 Elections Procedures Manual, the law as proposed

10 by Secretary Katie Hobbs in her 2021 revised draft of the

11 Elections Procedures Manual which states my clients have

12 the power to audit as many ballots above the minimum

13 statutory requirement as required by law.  Okay?  These

14 are statutory audits that are required by law at a minimum

15 level, Your Honor, not at a maximum.  And all secretaries

16 of state have agreed on that until of course the eve of

17 this gubernatorial election.

18            With respect to -- with respect to the -- I am

19 sorry.  I just got lost.  With respect to whether or not

20 my clients are trying to change the law, my clients are

21 not changing any laws as was just argued by plaintiffs'

22 counsel.  My clients are following the laws of the State

23 of Arizona as they are promulgated in both statute and the

24 Elections Procedures Manual.  With respect to the

25 plaintiffs, Your Honor, plaintiffs in this matter don't
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 1 have standing.  In order to have standing under Arizona

 2 law you have to have something that is more than a

 3 generalized grievance.  And you heard the testimony from

 4 these plaintiffs.  The second witness to testify actually

 5 partisan, their organization has endorsed the Secretary of

 6 State Katie Hobbs and so, you know, I would challenge

 7 anything they had to say in this matter.  But she conceded

 8 that if the Elections Procedures Manual as written by

 9 Katie Hobbs is correct, then yes, my clients have the

10 power to count or audit as many ballots of the minimum as

11 possible.

12            The first plaintiff witness has only

13 generalized grievances, Your Honor.  She's concerned that

14 her ballot isn't somehow going to count.  But whether or

15 not the audit is all ballots or whether or not it is some

16 ballots, she is still going to have her ballot counted.

17 It's probably already counted.  And whether it is audited

18 or not, might be audited, might not be audited, if it is a

19 limited audit, it is still audited, it will be audited.

20 There is no harm.  There is no damage to that plaintiff

21 and therefore plaintiffs are not entitled to bring this

22 lawsuit in the first instance.

23            With respect to the four prerequisites for

24 injunctive relief, do they have a strong likelihood of

25 success on the merits?  We don't think so, Your Honor,
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 1 because we think the law is clear.  Again, I just talked

 2 about that.  Whether or not there is an irreparable injury

 3 not remediable by damages, the allegations here are just

 4 general, Your Honor.  There is no evidence to support that

 5 oh, they might not meet the statutory deadlines.  Well,

 6 okay, they might not meet the statutory deadlines.  Does

 7 that mean the process should be stopped because they have

 8 this general conception that the County Recorder might not

 9 be able to do his job on time?  No.  We can say they might

10 not meet their deadlines to do their minimum audit.

11 That's a possibility as well.  And as the Elections

12 Director conceded, Your Honor, by virtue of their minimum

13 audit they might miss defects with these machines that

14 occur after they take these ballots out to sequester or

15 not.  Okay?  These audits are not designed or intended to

16 catch all potential problems in the machines.

17            Now, I would proffer to this Court that when

18 the statutes or the EPM calls for a progressively

19 increasing audit, that that is because of the very small

20 nature of the audit called for in the first instance.  If

21 there is a 100 percent audit, Your Honor, those don't

22 apply because they don't need to apply because you are

23 auditing 100 percent of the ballots.

24            So the last thing I want to talk about was

25 admitted by the Elections Director.  This county, and
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 1 everyone can see it, all you have to do is watch TV,

 2 listen to the radio or read a newspaper or watch social

 3 media.  This country is divided.  As the Elections

 4 Director said, the County of Cochise is 50/50.  We have 50

 5 percent of our population that does not trust our

 6 elections.  They do not trust our machines.  We have 50

 7 percent that do.  The problem we have here, Your Honor, is

 8 we have a group of people rushing in from Washington, D.C.

 9 to small Cochise County, 125,000 people approximately is

10 my understanding, to come in here and say no, you can't

11 have a full audit of your election.  Why not?  Why cannot

12 the people of Cochise pursuant to Arizona law audit all of

13 their ballots?  Wouldn't that go a long way if they were

14 allowed to do that, Your Honor, to dispel some

15 conspiracies, to ease people's minds?

16            The public policy behind audits, Your Honor,

17 should be to expand audits to give confidence to voters

18 that their basic and most fundamental right without which

19 they have nothing actually has meaning.  Because there is

20 a lot of frustration that we see on the eve of this

21 election with people saying no, you can't do it.  You are

22 only allowed to count 400 out of an anticipated more

23 40,000 ballots to audit your election.  And who does that

24 give security to, Your Honor?  Nobody on one half of that

25 fence.  And so public policy should be expansive.

Appx.0511

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



PAGE 288 
ER Transcription of Hearing ARIZONA ALLIANCE OF RETIRED AMERICANS V. CROSBY, ET AL.

BAMFORD REPORTING SERVICE, INC.  602-265-5974

 1            My clients, Your Honor, asked for a full

 2 hand-count audit not because they want to cause problems

 3 but because they want to help dispel myths in their

 4 county.  Because they want to make their constituents feel

 5 like their votes truly do matter.  Thank you.

 6            THE COURT:  Thank you, Mr. Blehm.

 7            MR. KOLODIN:  One moment here.

 8            THE COURT:  Take your time.

 9            MR. KOLODIN:  Plaintiffs acknowledged in

10 closing that the secretary has the power to change the

11 statute but simply did not do so.  Perhaps.  But I don't

12 think the Court needs to go quite that far.  But what the

13 Court must do is harmonize two laws if it is at all

14 possible to do so.  The Arizona legislature has delegated

15 by statute the authority to make certain laws to the

16 secretary, the attorney general and the governor jointly

17 in the form of the Elections Procedures Manual.  It is

18 possible to harmonized what the EPM says and what Title 16

19 says.  In fact, it has been harmonized by the best

20 attorneys at the governor's office, the AG's office and

21 the secretary's office and none of them felt that it was a

22 conflict with the clear language of Title 16 to add county

23 recorders may audit a larger number in their discretion.

24 And the reason that none of them thought that, right, was

25 because all of the conflicts pointed to by plaintiffs
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 1 today, or seeming conflicts, they actually don't scale.

 2            If you count double the number of ballots, the

 3 designated margin and the cutoffs and all those

 4 escalators, they work exactly the same way.  It doesn't

 5 matter.  It doesn't undermine the legislative purpose.  It

 6 doesn't contravene the legislative purpose.  And if you

 7 count all of the ballots, then those safety mechanisms

 8 that prevent you from putting your thumb on the scale and

 9 stopping the count at an arbitrary point or continuing

10 past an arbitrary point to help your preferred candidate,

11 those safety mechanisms simply aren't needed because as

12 Director Marra herself testified, it is not possible to be

13 bias when you are counting all of the ballots.  But

14 plaintiffs say the secretary actually now says that the

15 EPM is not the law, though she once agreed it was.  And

16 they say she put her reasons for it in the brief.  But

17 they kind of gloss over it.  And to be fair so did the

18 secretary.  She buried her reasons for saying it is now

19 not the law in a footnote.  I guess she didn't think it

20 was that important but I kind of do so I am going to read

21 some of it.

22            The secretary acknowledges that the EPM states

23 the counties may elect to audit a higher number of early

24 ballots at their discretion.  Since the issuance of the

25 2019 EPM, however, both the factual and legal landscape
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 1 have changed material ways.  Factually previously routine

 2 aspects of election administration have come under

 3 increasing attack by proponents of baseless election

 4 conspiracy theories.  While that may be a very fine

 5 political point, it does not change the law.  If the

 6 secretary feels that the current political environment

 7 justifies new laws or different laws, there are two

 8 processes to make those laws.  One is legislative and one

 9 is through the EPM through the powers delegated by the

10 Arizona state legislature.  And she did not follow either

11 of those processes.  Indeed even in the manual that she

12 drafted and the attorney general and the governor declined

13 to sign, that language remained in there.

14            Now, the second reason that she says this is no

15 longer is because the legal environment has changed and

16 she cites McKenna versus Soto.  Actually, McKenna versus

17 Soto is a very useful case for the defense.  What McKenna

18 versus Soto said is, and I am going to quote directly from

19 it, the EPM is promulgated pursuit to ARS 16-542, which

20 requires that the Secretary of State prescribe rules and

21 -- to achieve and maintain the maximum degree of

22 correctness, uniformity and partiality and efficiency on

23 the procedures for early voting and voting and producing,

24 distributing, collecting, counting, tabulating and storing

25 ballots.  The EPM also contains guidance on matters
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 1 outside these specific topics including yada, yada, yada.

 2 These other topics, however, fall outside the mandates of

 3 16-542 and do not have any other basis statute because the

 4 statute that authorizes the EPM does not authorize rule

 5 making pertaining to candidate nomination petitions.

 6            Those portions of the EPM are relied upon by

 7 McKenna to invalidate the signatures were not adopted

 8 pursuant to 16-452.  Unlike in McKenna versus Soto, this

 9 is a case that directly on all fours involves the

10 procedures for counting, tabulating and storing ballots

11 and therefore even perhaps especially under McKenna the

12 EPM has the force of statutory law.  The law that can be

13 reconciled.

14            As Bryan explained, no law has been changed.

15 This law has been in force for at least three years.  In

16 fact, Maricopa County did an expanded hand count and

17 nobody challenged that perhaps because their political

18 views were perceived to be different.  But nobody

19 challenged it.  In fact, I believe the secretary was quite

20 supportive of it.  Now, even if it were the case that the

21 law was being changed, which it is not, right, the

22 doctrine that plaintiffs are referring to that prevents

23 that from happening is actually called the Purcell

24 doctrine.  And there is a couple problems with their

25 argument about Purcell.  One, it is a doctrine that only
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 1 applies in federal court.  And two, it is a doctrine that

 2 applies to prevent a Court from joining election officials

 3 from doing their job immediately prior to election.  In

 4 other words, if Purcell applied in Arizona, which it

 5 doesn't, it would apply in our clients' favor.  But it

 6 doesn't apply in Arizona.  The Arizona Supreme Court did

 7 not import it into Arizona law in Fontes.  And I should

 8 know because I am the attorney that argued and won Fontes.

 9            Now, the plaintiffs talk about irreparable

10 harms.  All they have is speculative harms.  How many

11 times today did we hear plaintiffs say oh, this could

12 happen, I am worried about this happening, to enjoying the

13 duly elected representatives of the people from doing the

14 jobs that their people that their voters have asked them

15 to do and whose interest they represent, you have to come

16 to this Court with more.  And they have failed to even

17 explain how the harms that they are worried about are any

18 different than the harms and risks in any hand count, in

19 any hand count.

20            They have tried to make an issue of the ballots

21 will be transported back and forth to the vault.  It is --

22 I submit to the Court it is entirely logical to only take

23 as many ballots out of the vault per day as you intend to

24 count that day and then bring them back into the vault

25 once you have counted them.  That is just common sense.
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 1 It is not an increased risk of harm.  You also heard

 2 Director Marra testify that just like, just like the

 3 recorder testified she uses the procedures in the EPM.

 4 Right?  It is the same procedures.  And the main reason

 5 that the recorder is doing it is just because Director

 6 Marra doesn't want to.  And if members of the public are

 7 concerned about the way the process is going to work,

 8 right, which of course concern cannot be the cause of

 9 irreparable harm, but if they are concerned, it is still

10 important to my clients but they can come and see.  They

11 can volunteer.  They can participate in the count.  They

12 just have to talk to their party chair and they will be

13 most welcome as will Director Marra or anybody that wants

14 to see the degree of transparency with which the count is

15 conducted.

16            Ultimately, Your Honor, plaintiffs have come to

17 this Court with policy concerns.  They are worried that

18 the law creates bad policy by allowing 100 percent of the

19 ballots to be hand counted.  And that may be right and

20 that may be wrong.  But that is not the province of the

21 judiciary.  That is the province of the people's

22 representatives in the legislature as delegated to the

23 people's representatives, the secretary, the attorney

24 general and the governor in the drafting of the EPM and as

25 delegated to my clients in the exercise of their
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 1 discretion under those laws.

 2            For these reasons we would ask the Court to

 3 grant defendant's motion to dismiss, or alternatively at

 4 least to find that the legal questions in this case too

 5 close, too difficult to justify granting preliminary

 6 injunctive relief.  Thank you.

 7            THE COURT:  Ms. Estes-Werther?

 8            MS. ESTES-WERTHER:  Indeed, Your Honor.  As you

 9 have seen here today, Ms. Marra's interest diverge

10 somewhat from the other defendants.  And I think the Court

11 has heard today from the testimony that 16-602 is what

12 grants Ms. Marra the authority with the ability to conduct

13 the hand counts.  She is the officer in charge of

14 elections.  And she follows the statute and the Elections

15 Procedures Manual as it is written to conduct that hand

16 count.  We have also heard about hand counts obviously

17 require a great deal of preparation.  She's again an

18 experienced Elections Director, as we heard today, and has

19 already taken a great deal of time to make preparations

20 for the hand count.  And essentially she just physically

21 can't as she mentioned to be able to proceed with the hand

22 count of 100 percent of ballots because of the time, the

23 resources, all of the things that are required that she

24 knows are necessary again due to her experience of

25 actually performing the hand count.
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 1            Additionally, state law only authorizes Ms.

 2 Marra as a person who retains custody of those ballots.

 3 There is a procedure in statute and in the Elections

 4 Procedures Manual has been discussed today about how when

 5 the early ballots move from the County Recorder to Ms.

 6 Marra as Elections Director how that chain of custody

 7 works, how that process of verification works and

 8 tabulation and then the sequestering hand counts, et

 9 cetera.  There is no process in statute or in EPM for a

10 reversal for all to occur to go ahead and relinquish and

11 provide this back to the County Recorder or for him to

12 then return it back to her after the hand count is

13 completed for her to conduct her regular post election

14 duties.  Ms. Marra is obviously concerned about the fact

15 that there's specific statutes set out and the EPM and

16 violating those statutes she wants to comply with the law.

17 And I think the testimony here just compels one conclusion

18 to grant relief requested by the plaintiffs to allow Ms.

19 Marra to retain her statutorily prescribed duties to

20 supervise and conduct the hand count as prescribed

21 currently in state law and the EPM and also to not compel

22 her to relinquish custody of ballots that could break the

23 chain of custody and could jeopardize her ability for her

24 statutorily prescribed duties to meet the canvas deadline

25 as well as the post election processes which may include
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 1 the recount.

 2            And that is all I have, Your Honor.

 3            THE COURT:  Thank you very much.  18 minutes

 4 early, not bad.  Ladies and gentlemen, I wanted to say a

 5 few words before we conclude for the evening.  I know all

 6 of the folks in front of the bar are very familiar with

 7 how Court works and what is likely to happen right now.

 8 But a lot of the folks in the back probably aren't and I

 9 know you are very interested in what is going on in this

10 courtroom and I do not take that lightly.  And that is

11 exactly why I am going to do what I am about to do.

12            On TV when we watch hearings like this, what a

13 judge does is they hear it, they think, they sit back;

14 then they rule.  And sometimes the judge can do that.

15 This is not one of those cases.  There's far too much

16 information that's been presented today, far too much

17 important testimony, far too much important argument and

18 quite honestly far too important a question for this Court

19 to rush to an answer in an effort to get it done by 5

20 o'clock today.

21            I am quite certain that no matter what I decide

22 in this case, whoever disagrees with it for whatever

23 reason they disagree with it is going to visit those folks

24 in the Court of Appeals and perhaps even higher Court if

25 necessary to have my decision reviewed.  I do not intend
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 1 to delay my decision in any way that would delay them from

 2 doing that.  In other words, I intend to have a decision

 3 by Monday morning.  But I see no benefit to having a

 4 decision right now so you know what my decision is while

 5 you drive home.  It's far more important for this Court,

 6 it is far more important for this question and it is far

 7 more important for those who have a vested interest in

 8 this that folks not only understand what I decide but why

 9 I decide it because that is equally important to

10 understand why I am doing what I am doing as opposed to

11 just what I am doing.

12            For that reason, folks, I am going to take the

13 matter under advisement.  And Counsel, I am honestly, just

14 like you all to be working over the weekend, so will I.

15 And my honest intention is to get this to you first thing

16 on Monday morning so whatever party wishes to have it

17 reviewed can do so.  Make no small bones about it.  If you

18 want to have it reviewed, you should.  It is your absolute

19 right.  And I do not want to in any way inhibit that.

20            Another small note because I have your

21 attention, I understand how difficult this whole issue is,

22 and I cannot imagine how difficult it has been.  I do not

23 understand what it is like to have these politics going on

24 in this county.  But I live in a county in Arizona, and I

25 understand about politics in the local county.  It is
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 1 always refreshing as a judge when people can take issues

 2 like this that are highly contentious that are filled with

 3 emotions and beliefs and can discuss them in a

 4 professional, calm and appreciative manner in a way that

 5 allows the Court to focus on the law, the evidence and the

 6 rules in front of it as opposed to all of those other

 7 extraneous factors.  I appreciate counsels hard work in

 8 allowing me to do that.  I appreciate how quickly you

 9 responded to the Court's orders and how quickly you all

10 got prepared for this hearing and the professionalism that

11 you showed.  And I also appreciate everyone who's been in

12 attendance and how seriously you have taken these

13 proceedings.  It is always a pleasure to handle a

14 proceeding when people act in the way that you have, and I

15 appreciate it very much.

16            With that, we are concluded.  I wish you to

17 have a very safe, very happy weekend.  I wish you all

18 luck, and I wish you all good tidings for the upcoming

19 election.  I know it is very important to everyone in this

20 room.  And we stand at recess at this time.

21            (Hearing adjourned and end of ER recording.)

22

23

24

25
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 1 STATE OF ARIZONA )
)  ss.

 2 COUNTY OF MARICOPA )

 3 BE IT KNOWN that the foregoing electronically

 4 recorded proceedings transcribed by Cathy A. Miccolis,

 5 RPR/CRR, a Certified Reporter, Certificate #50068,

 6 Benjamin Bamford, Certified Reporter #50953,

 7 Barbara Rosado, Certified Reporter #50698 for the State of

 8 Arizona; that the transcript consisting of 299 pages is a

 9 full, true and accurate transcript of all electronically

10 recorded proceedings all done to the best of our skill and

11 ability.

12 WE FURTHER CERTIFY that we are in no way related to

13 nor employed by any of the parties hereto, nor are we in

14 any way interested in the outcome hereof.

15 DATED at Phoenix, Arizona, November 8, 2022.

16

17
Cathy A. Miccolis, RPR/CRR

18 Certified Reporter, No. 50068

19 _____/s/Benjamin C. Bamford_____
Benjamin C. Bamford, RPR

20 Certified Reporter, No. 50953

21
_______/s/Barbara Rosado________

22 Barbara Rosado, RPR
Certified Reporter, No. 50698
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 01             [Commencement of Motions Hearing on November 4,

 02  2022]

 03                     *        *        *

 04             THE COURT:  Good morning, everyone.  We are now

 05  on the record.  Let's be on the record in the matter of

 06  Arizona Alliance For Retired Americans, Inc. and Stephani

 07  Stephenson versus Tom Crosby, Ann English, Peggy Judd, and

 08  David Stevens, and Lisa Marra.

 09             Will the parties please announce their

 10  appearances.

 11             MS. MADDURI:  Good morning, Your Honor.

 12  Lalitha Madduri for the plaintiffs.

 13             MS. ANDREWS:  Good morning, Your Honor.

 14  Jillian Andrews and Gina Hearn of Herrera Arellano for the

 15  plaintiffs.

 16             MR. KOLODIN:  Good morning, Your Honor.

 17  Alexander Kolodin and Roger Strassburg on behalf of

 18  defendant Recorder David Stevens.

 19             MR. BLEHM:  Good morning, Your Honor.  Bryan

 20  Blehm on behalf of the board defendants, Tom Crosby, Ann

 21  English, and Peggy Judd.

 22             MS. ESTES-WERTHER:  Good morning, Your Honor.

 23  On behalf of defendant Lisa Marra, Christina Estes-Werther

 24  and cocounsel Aaron Arnson.

 25             THE COURT:  I am just making sure that we get
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 01  everybody.  Okay.  Good morning, everyone.  We are set to

 02  have a hearing today on the plaintiffs' various motions.

 03  There is an Order to Show Cause and there is also the

 04  petition for a writ of mandamus and the alternative motion

 05  for preliminary injunction.

 06             Are we prepared to proceed today?

 07             [Multiple speakers affirm.]

 08             THE COURT:  All right.  It is not a trick

 09  question.  All right.  I thought what we could do is we

 10  could first kind of talk about what our scheduling and how

 11  we are going to proceed today and make sure that we are

 12  all on the same page.

 13             My understanding is that plaintiff does have at

 14  least one witness; is that correct?

 15             MS. MADDURI:  That's right, Your Honor.  We

 16  have one joining us by Zoom and one in the courtroom

 17  today.

 18             THE COURT:  Okay.  So you are going to call two

 19  witnesses?

 20             MS. MADDURI:  That's right.  And we would

 21  also -- we have also subpoenaed defendant County Recorder

 22  Stevens.

 23             THE COURT:  Mm-hmm.

 24             MS. MADDURI:  We would expect to take testimony

 25  from him.
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 01             THE COURT:  All right.  Are any of the

 02  defendants calling witnesses on today's date?

 03             MR. BLEHM:  None here, Your Honor, on behalf of

 04  the board.

 05             THE COURT:  Thank you, Mr. Blehm.

 06             MR. KOLODIN:  One, Judge.  Mr. Stevens, the

 07  Recorder.

 08             THE COURT:  Very well.

 09             MS. MADDURI:  Your Honor, yes.  The elections

 10  director, Lisa Marra.

 11             THE COURT:  Okay.  Sounds good.

 12             So what the Court intends to do, unless there

 13  is a strong objection to the contrary is this, I think the

 14  issues are pretty well briefed.  I think what we are here

 15  to decide is pretty obvious.  I don't think that we need

 16  to have opening statements, per se.  What I would intend

 17  to do is we will go ahead and start with testimony, hear

 18  from all of the witnesses, and then we will do closing

 19  arguments.

 20             I think the only issue that is before the Court

 21  that has not been addressed and I want to make a record on

 22  is that the secretary of state has filed a motion asking

 23  for the Court to consider an amicus brief.  And I informed

 24  counsel yesterday, to the best of my ability, that what I

 25  intend to do is let you all make any position that you
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 01  have on it.  I know some -- I know the plaintiffs do not

 02  object.  I know that the defendant directions -- elections

 03  director does not object.  I know the Board of Supervisors

 04  are unable to take a position, last I heard, Mr. Blehm?

 05             MR. BLEHM:  Yes, Your Honor.  That is correct.

 06  Us meeting would violate the open meeting laws, so we

 07  can't do that.  And so it is already on Twitter and so we

 08  have no objection, Your Honor.

 09             THE COURT:  Very well.  And does the Defendant

 10  Stevens have any objection to the Court considering the

 11  brief?

 12             MR. BLEHM:  Your Honor, Defendant Stevens takes

 13  no position as to the Court considering the brief.

 14             THE COURT:  So what I will tell you I have done

 15  is I have only read the motion.  I didn't think it

 16  appropriate to read the amicus brief.  Unless and until I

 17  heard from you all what your official positions were.

 18             So I am using the Court's authority to grant

 19  the request to file the amicus brief, but in consideration

 20  of the fact that we have parties who are pleading and who

 21  are presenting witnesses, the Court's belief is and the

 22  Court's finding is that it would be inappropriate to allow

 23  the Secretary of State to argue the amicus brief.

 24             And the reason for that is the Court believes

 25  that if the Secretary of State wished to be a part of
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 01  these proceedings, she certainly had the right to either

 02  intervene or otherwise seek party status.  And I don't

 03  think it is appropriate to allow an amicus party to argue

 04  the merits to the brief.

 05             So I am going to read the brief and I am going

 06  to consider it a part of these proceedings, but I am not

 07  going to permit the secretary or her representative to

 08  argue any further merits to the brief or question

 09  witnesses or anything like that.

 10             Are there any other preliminary matters that we

 11  need to address before we get to the hearing?

 12             Hearing none, the plaintiff may call its first

 13  witness.  Who do you wish to call?

 14             MS. ANDREWS:  Your Honor, plaintiffs call

 15  Stephani Stephenson.

 16             THE COURT:  Okay.  If you will stand and be

 17  sworn by the clerk, and then take the stand.

 18             THE WITNESS:  [Indiscernible.]

 19             THE COURT:  You may.

 20             Did you steal her seat?

 21             FEMALE SPEAKER:  I'm sorry.  Yes.

 22             THE COURT:  It's not quite literally the stand.

 23             FEMALE SPEAKER:  Coming there first.

 24             THE CLERK:  Your first name is S-T-E-P-H-A-N-I?

 25             THE WITNESS:  Yes.
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 01             THE CLERK:  Stephenson?

 02             THE COURT:  All counsel has permission to use

 03  the [indiscernible] as they see fit.

 04  

 05                     STEPHANI STEPHENSON,

 06  having been called as a witness and being first duly

 07  sworn, testified as follows:

 08  

 09             THE WITNESS:  I do.

 10             THE CLERK:  I'm going to get you a chair.

 11  

 12                      DIRECT EXAMINATION

 13  BY MS. ANDREWS:

 14        Q.   Good morning, Ms. Stephenson, thank you for

 15  being here today.  I hopefully am not blocking too many

 16  peoples' view from the stand here.  Can you please state

 17  and spell your name for the record?

 18        A.   My name is Stephani Stephenson;

 19  S-T-E-P-H-A-N-I, S-T-E-P-H-E-N-S-O-N.

 20        Q.   Thank you.

 21             THE COURT:  I can hear her.  It sounds like it

 22  is fine.

 23             THE CLERK:  Because you are not in front of a

 24  mic.

 25             MS. ANDREWS:  Oh.
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 01  BY MS. ANDREWS:

 02        Q.   Ms. Stephenson, can you start today by telling

 03  us where you live?

 04        A.   I live in Saint David, Cochise County, Arizona.

 05        Q.   And how long have you lived in Cochise County?

 06        A.   Twelve and a half years.

 07        Q.   Are you registered to vote in Cochise County?

 08        A.   Yes, ma'am.

 09        Q.   Do you know how long you have been registered

 10  to vote in this county?

 11        A.   Yes.  I registered in June 2010.  So that is 12

 12  and a half years, almost.

 13        Q.   And do you typically vote by early ballot or in

 14  person?

 15        A.   I typically vote by early ballot.

 16        Q.   Did you vote in this election, the 2022 general

 17  election?

 18        A.   Yes.

 19        Q.   Did you vote by early ballot in this selection?

 20        A.   Yes.

 21        Q.   How did you drop off that early ballot?

 22        A.   I dropped off my ballot at the County building

 23  drop-off box in Benson, Arizona.

 24        Q.   And do you know what has happened to your

 25  ballot after that?
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 01        A.   On checking the website, it indicates that my

 02  ballot has been accepted.

 03        Q.   Thank you.  And I just want to ask some quick

 04  questions about your qualifications as a voter.

 05             Are you at least 18 years old?

 06        A.   Yes.

 07        Q.   Are you a United States citizen?

 08        A.   Yes, ma'am.

 09        Q.   And you are indeed a resident of Arizona?

 10        A.   Yes.

 11        Q.   And of Cochise County?

 12        A.   Yes.

 13        Q.   Have you ever been convicted of a felony?

 14        A.   No.

 15        Q.   Have you ever been adjudicated, incapacitated

 16  by a court?

 17        A.   No.

 18        Q.   Okay.  Thank you.

 19             So obviously you know why we are here today, to

 20  talk about the potential hand-count audit of early

 21  ballots.  Have you been following this matter?

 22        A.   Yes.

 23        Q.   Did you participate in any of the public

 24  meetings that the board of supervisors held where they

 25  discuss this?
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 01        A.   I participated in a public comment section on

 02  the meeting held on October 24th.

 03        Q.   Great.  And do you remember generally what you

 04  said during public comment?  It doesn't need to be

 05  verbatim.

 06        A.   I opposed the proposal at the time.

 07        Q.   And why did you oppose the proposal?

 08        A.   When I first heard the proposal, my first

 09  reaction was, this seems to be a very big, major change in

 10  the way we count ballots, which is happening at the very

 11  last minute.  You know, one minute to midnight, large

 12  change.  And to me, that seemed like it would be

 13  disruptive to the process of counting ballots.  And it

 14  seemed to me that it did not offer improved accuracy, that

 15  it would serve to delay the count or at least the report

 16  of the final count.

 17             I know that election officials work most of the

 18  year to work out a smooth, transparent process.  And this

 19  was so late and so disruptive and not well thought out, in

 20  my opinion.

 21             As a voter, I felt like I had the right to cast

 22  my ballot to have it counted with accuracy, to be audited.

 23  I know that the current election officials do a very good

 24  job of that.  I also felt that behind every ballot, I know

 25  we talk about 50,000 ballots, boxes of ballots, but behind
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 01  every single ballot is a real person, a real person who

 02  cast that vote.  And I felt that my ballot, if subjected

 03  to this new proposal, would almost be held hostage to what

 04  I thought was a political move that would in no way

 05  improve the count.  A political move.

 06             I felt that it would be subject to a move that

 07  is possibly full of human error.  It would be handled many

 08  more times.  And also the fact is, I cast my ballot before

 09  this process was legally -- was legal.  I -- my ballot was

 10  accepted before this was an acknowledged legal.  So I

 11  think it is an illegal process that my ballot would be

 12  subjected to.

 13        Q.   I want to circle back to a couple of the

 14  specific concerns you talked about.  One thing you

 15  mentioned is accuracy.  Can you explain to me a little bit

 16  more of what your concerns are around accuracy if this

 17  hand-count audit were to move forward?

 18        A.   Well, I think when you are talking about

 19  especially large numbers of ballots, I think human error

 20  is kind of acknowledged.  We have all -- I have certainly

 21  made human errors.  I think that is pretty well common

 22  sense.  And I have seen nothing that says that it is more

 23  accurate than less.  So I am concerned about that we have

 24  a very established chain of custody of ballots.  I am

 25  worried about the interruptions in that, especially
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 01  postelection.  And all of the things that concern human --

 02  extra human handling of the ballots, whether it's an

 03  innocent human error or, you know, otherwise.

 04        Q.   So is it fair to say then you have concerns

 05  about your own vote being counted accurately in the

 06  hand-count audit?

 07        A.   I do.  Especially since my vote would have

 08  already been counted under the legal process we have in

 09  place today.  And when I cast my ballot, you know, the

 10  certain expectation of how it is done, which I knew about,

 11  and now suddenly to have everything change, to expose it

 12  to another whole process, yes, I do have concerns.

 13        Q.   And do you have concerns if the hand-count were

 14  to go forward, do you have concerns that you would feel

 15  any doubts about the results of that hand-count audit?

 16        A.   Since I have never seen a clear proposal about

 17  exactly what is going to -- you know, I have never even

 18  seen a clear proposal yet of what will happen.  So, yes, I

 19  have doubts of how long it would take.

 20        Q.   That's -- I wanted to circle back on something

 21  you said earlier and just now about delay.  Can you tell

 22  me a little bit more?  What are your specific concerns

 23  about any delays that would be caused here by this audit?

 24        A.   When I cast a ballot, and I cast an early

 25  ballot because I know that those ballots will be counted
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 01  efficiently and in a timely manner, and reported as soon

 02  as possible.  I want my ballot to be there too when

 03  elections are counted and decided.  I want to be part of

 04  that.  Whether I win or lose, I want my ballot to be

 05  there.

 06             There is a certain amount of time between

 07  election day and when the results are finalized.  It is

 08  not a very long time, I mean, maybe a month.  A hand-count

 09  will delay it.  I don't know what the amount of time will

 10  be, but I don't think anyone does.  It could be a very

 11  long time in which my ballot will be held not countable.

 12        Q.   And do you feel you would be harmed if the

 13  results of the election were to be delayed such that

 14  winners aren't finalized?

 15        A.   Yes.  And this I think comes -- when I said

 16  disruptive, I think this is disruptive in the normal

 17  process of an election.  And to delay results is -- can be

 18  incredibly disruptive.  Yes.

 19        Q.   Ms. Stephenson, is it fair to say that if this

 20  hand-count audit move forward, you will have less faith in

 21  the integrity of Cochise County's elections?

 22        A.   I would say so, yes.  Because, you know, every

 23  county -- the state -- under the Secretary of State's

 24  office, all of the counties work together with the state

 25  to come up with a fairly standard process.  So that I know
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 01  that no matter what county I live, my vote will be counted

 02  in a certain way that I have -- I have trust in.  And I

 03  that know people have worked years to come up with the

 04  process that I can trust.

 05             So suddenly, if my county is going down this

 06  other road, I -- at this point, no, I do not trust that.

 07        Q.   Thank you, Ms. Stephenson.

 08             MS. ANDREWS:  No further questions, Your Honor.

 09             THE COURT:  Thank you.

 10             Counsel, I don't know if you all had a

 11  prearranged agreement as to who would you would go in what

 12  order.  If you don't, I'm just going to kind of go around

 13  the room.

 14             MR. BLEHM:  We don't have a prearranged

 15  agreement that I am aware of, Your Honor.

 16             THE COURT:  All right.  Let's go ahead and

 17  start with you then, Mr. Blehm.

 18             MR. BLEHM:  All right.  Very good.

 19  

 20                       CROSS-EXAMINATION

 21  BY MR. BLEHM:

 22        Q.   Good morning.  How are you today?

 23        A.   Good.

 24        Q.   Are you having a good day?

 25             THE CLERK:  Sir, you need the microphone.
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 01             MR. BLEHM:  I am sorry.

 02             THE CLERK:  You are not going to be on the

 03  record if -- thank you.

 04  BY MR. BLEHM:

 05        Q.   Good morning.  How are you today?

 06        A.   Good.

 07        Q.   My name is Bryan Blehm.  I am counsel for the

 08  Board of Supervisors defendants.  And you have some

 09  questions, a lot of them concern a chain of custody of the

 10  ballots; is that correct?  I believe you said a chain of

 11  custody?

 12        A.   Yes, sir.

 13        Q.   Okay.  Do you know what the chain of custody is

 14  for your ballot when you vote by mail?

 15        A.   When I vote by mail, it is mailed to the --

 16  well, I actually voted by Dropbox.  So the Dropbox is

 17  collected by county personnel who accept the ballot, count

 18  the ballot, retain possession of the ballot, audit the

 19  ballot, until such a time when that ballot is turned -- is

 20  either put in storage or turned over to the Secretary of

 21  State.  I am not an expert on that.  I am, you know,

 22  obviously I am just a voter.

 23        Q.   All right.  And the reason I ask that question

 24  is you also said you were very concerned --

 25        A.   Yes.
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 01        Q.    -- about a full hand-count audit increasing

 02  the number of people that handle your ballot; is that

 03  correct?

 04        A.   I would say increasing the overall handling of

 05  the ballot, the number of times the ballot is handled.

 06        Q.   Okay.

 07        A.   And possibly -- well, we will leave with that.

 08        Q.   All right.  And so you don't vote in person;

 09  correct?

 10        A.   Correct.

 11        Q.   Okay.  And that is because you believe the

 12  system presently doesn't allow too many people to handle

 13  the ballots and there is a sufficient chain of custody?

 14        A.   No.  I don't vote -- I don't vote in person

 15  because I actually enjoy the ability to vote in the

 16  privacy of my home.

 17        Q.   Okay.  And so getting back to the chain of

 18  custody and the number of people that handle your

 19  ballots --

 20             MR. BLEHM:  And if I may ask a question real

 21  quick, Your Honor.

 22             THE COURT:  You may.

 23             MR. BLEHM:  How much time do we have?

 24             THE COURT:  We have as much time as we need.  I

 25  have cleared the entire day.
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 01             MR. BLEHM:  Oh, fantastic.  Okay.

 02  BY MR. BLEHM:

 03        Q.   Do you know what the chain of custody is

 04  between your ballot and the machine counting that ballot

 05  if you go to the polls and you vote in person?

 06        A.   I'm sorry.  Can you repeat that?

 07        Q.   Do you know what the chain of custody is

 08  between you and your ballot being counted by that machine

 09  if you go to the polls and you vote in person?

 10        A.   I did work as a poll observer in the 2020

 11  election, in my precinct.  And I observed in person that

 12  the ballots were kind of tallied up by a machine, and that

 13  county personnel came and collected those ballots.  And I

 14  was there to observe that, sir.

 15        Q.   Okay.  So the process was:  The individual

 16  voter -- now, let's say this voter is you.

 17        A.   Yes, sir.

 18        Q.   You go to the polls, you get a ballot; correct?

 19  You take that ballot to the voting booth, the privacy

 20  booth where you vote that ballot; is that not correct?

 21        A.   Yes.

 22        Q.   And then you walk that ballot over to the

 23  voting machine; correct?

 24             And then you stick that ballots into the voting

 25  machine; is that correct?
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 01        A.   Mm-hmm.

 02        Q.   And then that voting machine when you put your

 03  ballot in tabulates your ballot.  Yes?

 04        A.   I don't know the precise nature of all of that,

 05  sir.

 06        Q.   But the machines you put your ballot in counts

 07  the ballot?

 08             MS. ANDREWS:  Objection, Your Honor.

 09             THE WITNESS:  I don't know the terminology,

 10  sir.

 11             MS. ANDREWS:  Foundation.

 12  BY MR. BLEHM:

 13        Q.   Okay.  So now it is a matter of terminology.

 14             MS. ANDREWS:  Objection, Your Honor.

 15             THE COURT:  Sustained as to the form of the

 16  question.

 17  BY MR. BLEHM:

 18        Q.   Between you and that machine, what is the chain

 19  of custody of that ballot?

 20        A.   Well, there are a number of --

 21        Q.   My question is between you and that machine,

 22  what is the chain of custody of your ballot?

 23        A.   You put your ballot in the machine.

 24        Q.   You, the individual voter is the person that is

 25  responsible for that ballot and its chain of custody;
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 01  correct?

 02             MS. ANDREWS:  Objection, Your Honor.  Asked and

 03  answered.

 04             THE COURT:  Overruled.

 05             You can answer that.

 06             THE WITNESS:  Yes.

 07  BY MR. BLEHM:

 08        Q.   If you elect to get your vote by mail --

 09        A.   Yes.

 10        Q.    -- how many processes does that ballot go

 11  through?  How many hands does that ballot touch before it

 12  gets to your door?

 13             MS. ANDREWS:  Objection, Your Honor.

 14  Foundation.

 15             THE COURT:  Overruled.

 16             THE WITNESS:  Well, I vote by -- I put my

 17  ballot in a Dropbox, sir, and it is picked up by county

 18  personnel.

 19  BY MR. BLEHM:

 20        Q.   How do you get that ballot?

 21        A.   I get that ballot by mail.

 22        Q.   Okay.

 23        A.   And if I vote by mail, I return it to the post

 24  office.

 25        Q.   Do you know how many steps that ballot goes
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 01  through before it actually reaches your house so that you

 02  can vote in the privacy of your own home?

 03        A.   My ballot is enclosed in two envelopes when I

 04  do that, sir.

 05        Q.   My question is, do you know how many steps your

 06  live ballot goes through before it reaches your door?

 07        A.   I think that is beyond my knowledge as -- I

 08  don't -- I don't personally follow that ballot.  No, sir.

 09        Q.   Okay.  So who delivers your ballot?

 10        A.   The United States post office.

 11        Q.   Okay.  So we have the county giving your ballot

 12  to the United States post office; correct?

 13        A.   Um --

 14        Q.   As far as you know?

 15        A.   As far as I know, yes.

 16        Q.   As far as you know.

 17        A.   Yes, sir.

 18        Q.   Okay.  And so -- well, that is someone outside

 19  of the county that now has possession of your ballot;

 20  correct?

 21        A.   Yes, sir.

 22        Q.   Okay.  Do you think that when the post office

 23  collects your ballot from the county that it is just given

 24  by the county directly to the little postal person who

 25  walks to your house and then puts it in your mailbox?
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 01        A.   Well, I drop mine off in the Dropbox, sir.

 02        Q.   I am talking about getting to you.  We will

 03  talk about heading back to the county after that.

 04        A.   Well, 80 percent of the voters in Arizona have

 05  been voting by mail for 30 years.

 06        Q.   My question is, not how many people have been

 07  voting by mail for 30 years.  My question is this, does

 08  the county give your ballot directly to the postal

 09  employee who then takes it straight to your door?

 10             MS. ANDREWS:  Objection, Your Honor.

 11  Foundation.

 12             MR. BLEHM:  Do you know?

 13             THE COURT:  The question is whether she knows.

 14  It's a foundational question.

 15             THE WITNESS:  It's delivered to the U.S.

 16  Postal Service.  And I have no knowledge of anything other

 17  than that as far as how many people --

 18  BY MR. BLEHM:

 19        Q.   As far as you know, 100 people might touch that

 20  ballot before it reaches your door; is that correct?

 21             MS. ANDREWS:  Objection, Your Honor.

 22             THE WITNESS:  That is an assumption.

 23             MS. ANDREWS:  Speculation.

 24             THE COURT:  Mr. Blehm, I think you've made your

 25  point as far as how the ballot gets to her.
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 01             MR. BLEHM:  Okay.

 02  BY MR. BLEHM:

 03        Q.   When you take your ballot and you voted, you

 04  said you drop it off in a Dropbox; is that correct?

 05        A.   Yes, sir.

 06        Q.   Okay.  Do you know what happens to that ballot

 07  after it leaves the Dropbox?

 08        A.   It is picked up by the county.

 09        Q.   Do you know how many people at the county

 10  elections department process that ballot before it ever

 11  gets counted?

 12        A.   No, sir.

 13        Q.   Okay.  So you gave testimony that said you were

 14  concerned about the chain of custody about your ballot.

 15  You gave testimony that said your concerned about more

 16  people touching these ballots than otherwise have to.  And

 17  increasing the complexity of our vote tabulation.  Okay.

 18  But yet, you vote by mail, which is a highly complex

 19  system and multiple people --

 20             MS. ANDREWS:  Objection, Your Honor.

 21  BY MR. BLEHM:

 22        Q.   -- have control of your ballot.

 23             MS. ANDREWS:  Form of the question.

 24             THE COURT:  It is sustained as to

 25  argumentative.
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 01             MR. BLEHM:  My question was -- I forgot on the

 02  objection.  I apologize.

 03             THE COURT:  That is okay, Mr. Blehm.

 04  BY MR. BLEHM:

 05        Q.   All right.  So you chose a system that is

 06  highly complicated versus a system which you can walk into

 07  the polls and have individual chain of custody of your

 08  ballot; correct?

 09        A.   I choose a system which has been legally

 10  approved by the state of Arizona, sir.

 11        Q.   Okay.  Okay.  And you object to a full audit of

 12  the 2020 general election by the Board of Supervisors;

 13  correct?

 14        A.   Yes, I do, sir.

 15        Q.   Okay.  And that is because of what we were just

 16  talking about; correct?

 17        A.   I believe I stated my reasons.

 18        Q.   Okay.  And so do you know that your ballot

 19  might possibly be audited anyway?

 20        A.   Yes, sir.  Under the rules that are already

 21  observed by the county and the state of Arizona, it could

 22  be.

 23        Q.   Okay.  And what is the harm then from counting

 24  all of them?

 25        A.   I believe I stated my reasons.
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 01        Q.   I am asking you how are you harmed?  How are

 02  you harmed by the county counting all of the ballots as

 03  opposed to what you argue they should be limited to count?

 04        A.   I believe there are issues that -- I have not

 05  been shown anything that says it would be more accurate.

 06  I believe that it would delayed the count.  And I believe

 07  this is a last-minute tactic which is illegal and has not

 08  been approved as a standard practice.

 09             MR. BLEHM:  I'm going to object to that last

 10  response.  It's stating a legal conclusion, Your Honor,

 11  because it is one of the reasons we are here today.

 12             THE WITNESS:  Yeah.  I'm going --

 13             THE COURT:  The objection was to me.

 14             I'm going to overrule the objection.  You asked

 15  her what her perceived harms were and she answered the

 16  question.

 17  BY MR. BLEHM:

 18        Q.   All right.  And so you believe then that this

 19  process, you know, stands to -- well, strike that.  Strike

 20  that.

 21             Okay.  Let me look at my notes really quickly.

 22             Can you tell me what the major change is that

 23  is being made?  Because you testified that you think this

 24  is a major change to our --

 25        A.   Yes, sir.  And over the past few weeks, it --
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 01  the proposal itself seems to have gone through many

 02  changes.  As I understand it now, just as an individual,

 03  this would involve a hand-count audit of ballots,

 04  100 percent, after the election itself.  I believe my

 05  understanding is that it would happen after the count and

 06  after the percentage audit has already taken place and

 07  attempt to be squeezed into that amount of time after the

 08  count, after the percentage audit, which is standard

 09  practice, but before the ballots can be -- the final

 10  result can be submitted to the Secretary of State.  That

 11  is my understanding.  And I believe my understanding is

 12  that it would be of 100 percent of the precincts.

 13             And I -- what I am not clear of, mostly because

 14  it has been so many changes, if that would include

 15  election day ballots as well as early ballots or not.

 16        Q.   Okay.  So I just want to sort of recite this so

 17  you can tell me if I'm clear on this.  You believe that

 18  the process we are here arguing about today, is that we

 19  have the election where the votes are counted by machine;

 20  correct?

 21        A.   Correct.

 22        Q.   And then the county will perform its statutory

 23  audit; correct?

 24        A.   Mm-hmm.

 25        Q.   And then the county will subsequently perform a
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 01  second audit by counting all of the ballots; is that

 02  correct?

 03        A.   I think that is the proposal, yes.

 04        Q.   Okay.  And so your concern is it will not leave

 05  enough time for them to count all of the ballots; is that

 06  correct?

 07        A.   My concern is more that it will delay the

 08  entire process.

 09        Q.   Okay.  Would your concerns be relieved or

 10  changed at all if you knew that what was going to happen

 11  was the machines will count the ballots, pursuant to

 12  Arizona law, and then there will only be one audit.  And

 13  that audit will count all of the ballots.  Would that

 14  alleviate your concerns about --

 15        A.   That is something that I do not know.

 16        Q.   Okay.  So you don't know that?

 17        A.   I do not know that.

 18        Q.   Okay.  And because you don't know that, you

 19  have concerns that certification of this election may be

 20  delayed?

 21        A.   Yes, sir.

 22        Q.   Okay.  My question again is, if you knew that,

 23  would that alleviate your concerns of delay?

 24        A.   No.

 25        Q.   It wouldn't?  Why not?
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 01        A.   Well, again, what I don't know is how many --

 02  if we are talking about, you know, 50,000 ballots being

 03  hand-counted, being proposed at the last minute, not

 04  following standard procedure after I had already cast my

 05  ballot, yes, I am concerned about that.

 06        Q.   Where do you get the information that the

 07  county does not plan to file -- to follow legal procedure?

 08        A.   Right now, this is a proposal that has not been

 09  in use and that has been proposed at the last minute.  So

 10  this is -- this is not the standard procedure that was in

 11  place when I cast my ballot.  So, no, I don't -- I don't

 12  have faith in it, sir.

 13        Q.   Okay.

 14        A.   I have doubts about it.

 15        Q.   Okay.  The standard procedure -- the standard

 16  procedure that you support, can you give me the details of

 17  that standard procedure?

 18        A.   Again?

 19        Q.   Mm-hmm.

 20        A.   Well, as I understand it, the ballots are -- my

 21  early ballot is accepted by the county, is tallied, and I

 22  believe -- I believe early ballots can be tallied by

 23  machine before election day so that those can be reported

 24  quite early.  But all of the ballots are tallied by the

 25  county elections director and staff.

�0030

 01             And after that, they do a standard audit which

 02  involves a -- I believe, again, I am not the expert.  I

 03  believe a percentage of voting centers, a percentage of

 04  ballots, and a small percentage of ballots, small

 05  percentage of voting centers, small percentage of races; I

 06  believe also at that point if there are close races, there

 07  may be recounts, which the election director office must

 08  deal with.  And then both -- that in those audits, there

 09  are at least both major parties submit small crew who goes

 10  in and does that small percentage audit, hand-count audit

 11  to verify the machine tabulation.

 12        Q.   Okay.  Do you know -- I'm sorry.  Did I cut you

 13  off?

 14        A.   No.  And then it's -- when all of that is

 15  completed, it is submitted to the Secretary of State.

 16        Q.   Okay.  Do you know where they get the number

 17  for the ballot count and the audit?

 18        A.   No, sir.

 19        Q.   You don't know where that number comes from?

 20        A.   Oh, the number that they are going to count?  I

 21  believe it is a percentage.

 22        Q.   Okay.  Do you know where that number comes

 23  from?

 24        A.   I am just guessing that it is coming from the

 25  standard practices.
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 01             MS. ANDREWS:  Objection, Your Honor.

 02  Relevance.  She is not a legal expert.

 03             MR. BLEHM:  Understood.

 04             THE WITNESS:  I don't know.

 05  BY MR. BLEHM:

 06        Q.   Just asking if she knew and she doesn't know.

 07             And so do you trust -- do you trust Katie Hobbs

 08  in her opinions with regards to elections?

 09             MS. ANDREWS:  Objection, Your Honor.

 10  Relevance.

 11             THE COURT:  Sustained.

 12  BY MR. BLEHM:

 13        Q.   Okay.  You trust the system with respect to

 14  election; correct?

 15        A.   It works.  Yes.

 16             MR. BLEHM:  Okay.  And the reason I ask that

 17  question, Your Honor, in terms of relevance is simply

 18  this, if I might argue before the Court briefly.

 19             THE COURT:  I am not accepting argument until

 20  the conclusion.  If you want to make a proffer as to why

 21  you felt it was relevant, you may.

 22             MR. BLEHM:  The proffer I will make, Your

 23  Honor, is simply this.  The Secretary of State of the

 24  state of Arizona is obligated by law to produce an

 25  elections procedure manual for use in the state of Arizona
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 01  in guiding elections.  The Secretary of State has done so

 02  for the year of 2021, although that elections procedure

 03  manual was rejected by the governor and the Attorney

 04  General and has not become law.

 05             Included, however, Your Honor, in that election

 06  procedure --

 07             THE COURT:  Mr. Blehm, if I might interrupt

 08  you.  What I offered you is the opportunity to offer a

 09  proffer as to why her opinion of Secretary Hobbs was

 10  relevant.  I understand the legal background.

 11             MR. BLEHM:  Okay.

 12             THE COURT:  I understand that the Elections

 13  Procedures Manual, and I am well aware that we are on the

 14  2019 versus not the 2021 Elections Procedures Manual.  You

 15  all have briefed those issues quite extensively.  So if

 16  you wish to offer a proffer as to why her opinion of

 17  Secretary Hobbs is relevant, I will hear it.  Otherwise,

 18  please proceed.

 19             MS. ESTES-WERTHER:  Yes, Your Honor.  I was on

 20  my way there, but just a roundabout way.

 21             THE COURT:  I tend -- I tend to go more direct,

 22  especially with a hearing as important as this, sir.

 23             MR. BLEHM:  I understand, Your Honor.

 24             More directly to the point, Your Honor, Katie

 25  Hobbs, Secretary of State Hobbs, drafted an Elections
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 01  Procedures Manual and contained within that Elections

 02  Procedures Manual.  And granted, it does not have the

 03  force of law, but it does have her opinion with respect to

 04  the interpretation of Arizona law and how many ballots

 05  counties may count in their audit.

 06             And if I may read it to the Court really

 07  quickly --

 08             THE COURT:  You may.

 09             MR. BLEHM:  -- because I'm not sure I can put

 10  it on the screen.

 11             THE COURT:  That's fine.

 12             MR. BLEHM:  And I can submit this Elections

 13  Procedures Manual to the Court if you would like.

 14             "The officer in charge of elections is required

 15  to conduct a hand-count of one percent of the total number

 16  of early ballots cast or 5,000 early ballots, whichever is

 17  less."

 18             And then it gives the statute citation of

 19  602(S).

 20             It then goes on, Your Honor, to state:

 21  "Counties may elect to audit a higher number of ballots at

 22  their discretion."

 23             And this is the 2020 Elections Procedures

 24  Manual submitted by the Secretary of State, the individual

 25  in charge of Arizona elections.
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 01             And so my question to the witness, Your Honor,

 02  is whether or not she trusts the judgment of Katie Hobbs,

 03  the Secretary of State to run elections in the state of

 04  Arizona.

 05             THE COURT:  The proffer has been accepted.  The

 06  ruling stands.  The Court does not find her personal

 07  opinion about Secretary Hobbs to be relevant.

 08             The issue that you have raised is more right to

 09  the argument that we are going to have at the end on the

 10  law.

 11             MR. BLEHM:  Okay.  Understood, Your Honor.

 12  Thank you very much.

 13             Let me look at my notes real quick before I go

 14  ahead and pass.

 15  BY MR. BLEHM:

 16        Q.   Just really quickly, you said -- you made the

 17  comment behind every ballot is a real person; correct?

 18        A.   Correct.

 19        Q.   And do you believe that the ballot, the right

 20  to vote is that person's most basic and fundamental right?

 21        A.   It is certainly a right and responsibility that

 22  I exercise as part of my being a citizen and being a part

 23  of a democracy.

 24        Q.   Okay.  Do you believe that their ballots should

 25  not be audited if they weren't selected in the limited
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 01  audit that you're here to support today?

 02        A.   I don't quite understand.

 03        Q.   Well, you testified that you don't mind if your

 04  ballot is audited so long as it is in accordance --

 05        A.   Yeah.

 06        Q.    -- with the law; is that correct?

 07        A.   Mm-hmm.

 08        Q.   Okay.  Well, let me just strike that then and

 09  ask you this question.  If this Court determines that my

 10  clients, the Cochise County Board of Supervisors, are

 11  proceeding in accordance with Arizona law in auditing

 12  100 percent of the ballots, would that change your

 13  opinion, and would you have a different opinion?

 14        A.   As a citizen, I tend to -- being part of the

 15  democratic process, I accept the decisions of the courts

 16  as well as the decisions of the election.

 17        Q.   Okay.  So that would -- that would change your

 18  view moving forward.  Okay.

 19             MR. BLEHM:  I believe, Your Honor, I have no

 20  further questions.

 21             THE COURT:  Mr. Kolodin.  Did I pronounce it

 22  correctly, sir?

 23             MR. KOLODIN:  Mr. Kolodin.  Yes, sir.

 24             MR. BLEHM:  Mr. Kolodin [indiscernible].

 25             THE COURT:  Okay.  Thank you so much,

�0036

 01  Mr. Blehm.

 02  

 03                       CROSS-EXAMINATION

 04  BY MR. KOLODIN:

 05        Q.   Ms. Stephenson, I am Alex Kolodin.  I want to

 06  ask you, have you ever testified in court before?

 07        A.   No.

 08        Q.   It is pretty nerve-racking, isn't it?

 09        A.   Pardon?

 10        Q.   I said it is pretty nerve-racking, isn't it?

 11        A.   Yes.

 12        Q.   And I imagine you are just here because you're

 13  trying to do what you think is right for the state; right?

 14        A.   Yeah.

 15        Q.   I thought so.  Let me ask you this, did you

 16  know that the law requires a hand-count audit every year?

 17        A.   I know that it -- well, I don't know what the

 18  law -- I'm a lawyer, I don't know what the law states.

 19  But my understanding is that a percentage hand-count audit

 20  is done every year.

 21        Q.   And has that percentage hand-count audit ever

 22  hurt you?

 23        A.   No, sir.

 24        Q.   Okay.  Do you agree with me that democracy is

 25  important?
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 01        A.   Yes, sir.

 02        Q.   Why?

 03        A.   Well, it is the foundation of how our

 04  government is run.  It is the foundation of the way that

 05  we make decisions as to how we want our society to

 06  operate, I guess.

 07        Q.   And is the sort of fundamental concept that the

 08  people elect the representatives and then the

 09  representatives make the decisions?

 10        A.   To some extent, yes.

 11        Q.   Okay.  And I imagine that you have a political

 12  disagreement with my client as to the scope of the

 13  hand-count audits.  Is that more or less right?

 14             MS. ANDREWS:  Your Honor, political

 15  disagreement is irrelevant.

 16             THE COURT:  Overruled.

 17             You can answer.

 18             THE WITNESS:  My concern is as a voter.

 19  BY MR. KOLODIN:

 20        Q.   Okay.

 21        A.   Regardless of the party.

 22        Q.   But you would agree it is a question of policy,

 23  right, what is the policy of the county going to be?

 24        A.   I think that there is a process to where these

 25  decisions are made and it is not something that happens
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 01  four days before an election.

 02        Q.   Sure.  Is -- I think you had mentioned to me

 03  that there is an Elections Procedures Manual that governs

 04  these sorts of counts; is that right?

 05        A.   I think the other attorney is the one that

 06  mentioned that.

 07        Q.   Oh.  Did he mention that?

 08             Are you aware that there is an Elections

 09  Procedures Manual that governs these sorts of counts?

 10        A.   I am aware of it, yes.

 11        Q.   Would you agree with me that that's part of the

 12  process of how these decisions get made?

 13        A.   Yes.

 14        Q.   Okay.  And if I were to tell you that in that

 15  manual it says that my client can elect to count more than

 16  5,000 ballots if he thinks it is a good idea.  Would you

 17  agree that well encompassed within the process?

 18        A.   That is not information I am -- that's what you

 19  say I guess.

 20             MS. ANDREWS:  Objection, Your Honor.  Asking

 21  for a legal conclusion.

 22             MR. KOLODIN:  Okay.

 23             THE COURT:  Sustained as to legal conclusion.

 24  BY MR. KOLODIN:

 25        Q.   If it were true, right, I am asking you just to
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 01  assume for a moment that it was true, that that manual

 02  said that my client can count more than 5,000 ballots if

 03  he likes.

 04             MS. ANDREWS:  Objection, Your Honor.

 05             THE COURT:  Let him finish the question,

 06  please.

 07             MR. KOLODIN:  Thank you.

 08  BY MR. KOLODIN:

 09        Q.   Would you agree then that is part of the

 10  process?

 11             MS. ANDREWS:  Objection, Your Honor.  Legal

 12  conclusion.

 13             THE COURT:  It's calling for a hypothetical.

 14  Overruled.

 15             MR. KOLODIN:  Okay.  Well I --

 16             THE COURT:  Mr. Kolodin, I overruled.

 17             MR. KOLODIN:  Oh, I'm sorry.  Okay.

 18             THE COURT:  That means she can answer.

 19             MR. KOLODIN:  Oh, okay.  Sorry.  I didn't hear

 20  that, Your Honor.

 21             THE COURT:  That's okay.  We all get confused

 22  from time to time.

 23             THE WITNESS:  I -- could you repeat the

 24  question, please?

 25  BY MR. KOLODIN:
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 01        Q.   So if I were -- if I were to tell you, and,

 02  again, I know that you don't know that this is true, so I

 03  am just asking you to believe for the purpose of the

 04  question it is true.  Obviously the Court will determine

 05  what is true.  But if I were to tell you that the

 06  elections procedures manual contains language that says

 07  that my client can count more than 5,000 ballots if he

 08  wishes, would you agree with me that that is part of the

 09  process?

 10        A.   If that's what the parties -- if that's what it

 11  says and the parties agreed to and the law backs it up,

 12  you know --

 13        Q.   Okay.  And in that case, you would agree with

 14  me that it would be a policy decision whether to count

 15  more than 5,000 ballots; right?

 16             MS. ANDREWS:  Objection, Your Honor.  Still

 17  calls for a legal conclusion.

 18             THE COURT:  Sustained.

 19  BY MR. KOLODIN:

 20        Q.   I will move on.  Now, in asking this next

 21  question, I want to be very specific about what I am not

 22  asking.  I am not asking you to tell me what you talked

 23  about or even the topics of the conversation.

 24             Okay.  With that in mind, I'm going to ask you

 25  the question.  Did you meet with your lawyers before this
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 01  hearing?

 02        A.   In person?

 03        Q.   In person or virtually.

 04        A.   Yes.

 05        Q.   How many times?

 06        A.   One time.

 07        Q.   And for how long?

 08        A.   Half an hour.

 09        Q.   Was that before or after the suit was filed?

 10        A.   After.

 11        Q.   Okay.  Did you get a chance to read the

 12  complaint in this matter?

 13        A.   Yes, sir.

 14        Q.   Okay.  Would you say that you know its contents

 15  pretty well?

 16        A.   Yes.  Somewhat.  Yes.

 17        Q.   Okay.  Have you gotten a chance to read the

 18  other briefing in this matter?

 19        A.   The other briefing?

 20        Q.   Yes.  The other documents that the parties have

 21  filed, both our clients, Mr. Blehm's clients, and your

 22  attorneys?

 23        A.   Well, I certainly have not read all of the

 24  legal briefings, no.

 25        Q.   Sure.  One final question.  Is there anything
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 01  that my client, Recorder Stevens, could do to make you

 02  more comfortable about the expanded hand-count?

 03        A.   What would make me more comfortable is to

 04  conduct the election under the current guidelines that

 05  because the election is already underway.  And if changes

 06  are to come, I would prefer to see that done in a

 07  methodical manner.  Whether -- I don't -- and I don't know

 08  if the legislature, I don't know if the county, but I

 09  would like to see the election occur as it is already done

 10  underway right now.

 11        Q.   And you would agree with me that the EPM

 12  represents the current guidelines; correct?

 13             MS. ANDREWS:  Objection, Your Honor.  Legal

 14  conclusion.

 15             THE COURT:  Sustained.

 16  BY MR. KOLODIN:

 17        Q.   Let me rephrase the question slightly.  When

 18  you say that you would like the election to be conducted

 19  under the current guidelines, what guidelines are you

 20  referring to?

 21        A.   The status quo.

 22        Q.   Status quo?

 23        A.   Yes, sir.

 24        Q.   Even if the law doesn't require that?

 25             MS. ANDREWS:  Objection, Your Honor.  Legal
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 01  conclusion.

 02             MR. KOLODIN:  I am simply asking what she would

 03  like, the relief she is seeking.

 04             THE COURT:  The objection is sustained.

 05             MR. KOLODIN:  Okay.  No further questions, Your

 06  Honor.

 07             THE COURT:  Cross-examination?

 08             MS. ESTES-WERTHER:  No questions, Your Honor.

 09             THE COURT:  Any redirect?

 10             MS. ANDREWS:  Yes, Your Honor.

 11             THE COURT:  You may proceed.

 12  

 13                     REDIRECT EXAMINATION

 14  BY MS. ANDREWS:

 15        Q.   Ms. Stephenson, I just have a few brief

 16  follow-up questions for you.  I want to get a little bit

 17  more specific about some of the harms we talked about and

 18  some that the defendants' counsel asked you about.

 19             Now, you mentioned that you have concerns about

 20  the way your ballot might be handled in a hand-count

 21  audit; correct?

 22        A.   Correct.

 23        Q.   Would it be fair to say that you have concerns

 24  about the security of the ballots were they to be part of

 25  a 100 percent hand-count audit?
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 01             MR. BLEHM:  Objection, Your Honor.  She already

 02  asked the question.  And this is counsel trying to get her

 03  to rephrase.

 04             THE COURT:  It is redirect.  It is permitted.

 05  Overruled.

 06             THE WITNESS:  Yes.  Well, I think any change --

 07  any changes which, you know, could involve moving ballots

 08  to different locations, whether they are dispersed

 09  locations or not, any interruption in that, especially

 10  large numbers of ballots, large numbers of volunteers,

 11  yes.

 12  BY MS. ANDREWS:

 13        Q.   So if it were part of the procedures that the

 14  county moves forward with, if part of it involved moving

 15  your ballot from one physical location to another for the

 16  purposes of the expanded hand-count audit, would you have

 17  concerns about that?

 18        A.   Yes.

 19        Q.   Can you explain a little bit?

 20        A.   I think every step that you introduce that is

 21  last-minute, not -- you know, new, not standard, you know,

 22  it is like every step is like a -- every new step that is

 23  involved.  If it's change to the location, whether it's

 24  the number of people handling it, whether a hand-count of

 25  that magnitude, you know, it has to -- might have to be
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 01  done more than once.  There might be errors so it might

 02  have to be done, who knows how many times.  And each step

 03  of the way, the physical ballot can be deteriorated, human

 04  error can be introduced.  I mean, all of those things --

 05  though I, of course, can't say for certain how long, all

 06  of those things introduce another element.

 07             And I know when you are trying to do

 08  something -- when you have any system, you derived a way

 09  to do this process and then suddenly you introduce all of

 10  these other elements, that there are potentials for errors

 11  and mishandling.

 12        Q.   And would it be -- would it be fair to say that

 13  under current law, what Cochise County has done in past

 14  elections, I think you referred to it as the status quo,

 15  if that hand-count audit only calls for an audit of 10,000

 16  ballots at most, is it fair to say you don't know whether

 17  your ballot would be included in the hand-count audit?

 18        A.   I do not know.

 19        Q.   And if a hand-count audit included 100 percent

 20  of early ballots, would you feel confident that your

 21  ballot would be included in that 100 percent?

 22        A.   Probably would, yes.

 23        Q.   And I just want to circle back to one thing you

 24  mentioned, which is human error.  If you were to know that

 25  the people involved in any hand-count audit of your ballot
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 01  were volunteers who had been recruited and trained in the

 02  last few weeks, would that give you concerns?

 03        A.   Yes.

 04        Q.   Can you tell me why?

 05        A.   Well, because this is a new process.  The

 06  volunteers, I don't know, you know, I don't know who they

 07  are.  I guess.  I don't know how well the training would

 08  be.  But it is basically something that is not established

 09  and that I don't know.  So I have -- I have doubts and

 10  concerns whether those -- that's all I --

 11        Q.   To be clear, you don't know all of the

 12  volunteers who participate in the regular status quo

 13  hand-counts; correct?

 14        A.   No.

 15        Q.   So what gives you more concern about the

 16  volunteers that would be involved in this proposed

 17  100 percent hand-count audit?

 18        A.   Sheer numbers is one thing.  Representation

 19  might be another of the parties.

 20        Q.   Great.  That's all that I have.  Thank you,

 21  Ms. Stephenson.

 22             THE COURT:  Thank you.

 23             Ms. Stephenson, that will conclude your

 24  testimony.  You are free to --

 25             THE WITNESS:  Thank you, Your Honor.
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 01             THE COURT: -- sit back in the jury box.  You're

 02  welcome.

 03             Just so everyone knows kind of how I do breaks

 04  and things like that, I tend to take a break every 90

 05  minutes.  So let's go into our next witness and then go

 06  until about 10:30.

 07             Who is your next witness, please?

 08             MS. ANDREWS:  Your Honor, plaintiff calls Dora

 09  Vasquez, who I believe is with us on zoom.

 10             THE COURT:  Can you invite the witness into the

 11  room, please?

 12             [Pause in the proceedings.]

 13             THE COURT:  Good morning.  Are you Ms. Vasquez?

 14  You are on mute.  Can you take us off of mute?

 15             THE WITNESS:  My apologies.  Yes, I am

 16  Ms. Vasquez.

 17             THE COURT:  That's okay.  Will you please raise

 18  your right hand and be sworn in by our clerk.

 19  

 20                        DORA VASQUEZ,

 21  having been called as a witness and being first duly

 22  sworn, testified as follows:

 23  

 24             THE WITNESS:  I do.

 25             THE COURT:  Thank you.  You may proceed.
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 01             MS. ANDREWS:  How would it be best for me to

 02  present with the Zoom, Your Honor?

 03             THE CLERK:  I forgot to mention.  I apologize,

 04  the microphones are on the tables there.  So the minute

 05  you guys start walking away from them, we lose you.

 06             MS. ANDREWS:  Okay.  So if I sit here I am

 07  fine?  Okay.  Great.  Thank you.

 08             MR. KOLODIN:  Your Honor, I am going to lodge

 09  an objection in the record to this witness for

 10  nondisclosure.  She is not a party.  She hasn't been

 11  disclosed as a witness.  I understand these proceedings

 12  can be very fast, but I at least wanted to make that for

 13  the record.

 14             MR. BLEHM:  I'm going to second that objection,

 15  Your Honor.

 16             THE COURT:  Thank you, Mr. Blehm.

 17             Did you all receive the notice or the motion

 18  where they asked to permit the witness to testify

 19  telephonically?

 20             MR. KOLODIN:  I don't recall receiving it, Your

 21  Honor, which is not to say that we weren't sent it as

 22  these things move extremely quickly.  And if I am wrong

 23  about that, I sincerely apologize, but I don't recall

 24  that.

 25             THE COURT:  Understood.
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 01             Mr. Blehm?

 02             MR. BLEHM:  And, Your Honor, I don't recall

 03  receiving it either.  But like Mr. Kolodin who is driving

 04  here from Phoenix, I am not reading my e-mail while

 05  driving.  I am at least not going to admit it in court.

 06  So I have not seen it, Your Honor.

 07             THE COURT:  Understood.  The objection is noted

 08  for the record.  It is overruled.

 09             You may proceed.

 10             MS. ANDREWS:  Thank you, Your Honor.

 11  

 12                      DIRECT EXAMINATION

 13  BY MS. ANDREWS:

 14        Q.   Ms. Vasquez, good morning.  Thank you for

 15  joining us today.

 16        A.   Good morning.

 17        Q.   I don't know if you can see me.  I am here.

 18  Would you please state and spell your full name for the

 19  record.  I know it is up on your Zoom, but it is quite

 20  small.

 21        A.   Dora Vasquez; D-O-R-A, V-A-S-Q-U-E-Z.

 22        Q.   Thank you.  And are you here today on behalf of

 23  the Arizona Alliance of Retired Americans?

 24        A.   Yes.

 25        Q.   What is your role with the alliance?
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 01        A.   I am the executive director.

 02        Q.   And how long have you been the executive

 03  director of the alliance?

 04        A.   Four and a half years.

 05        Q.   Are you based here in Arizona?

 06        A.   Yes.

 07        Q.   Great.  Can you tell us a little bit about what

 08  the alliance is and what its mission is?

 09        A.   The alliance has a membership of approximately

 10  50,000 retirees here in Arizona, and we represent private

 11  sector unions, community organizations, and individuals in

 12  every county in Arizona.

 13             Our mission is to ensure social and economic

 14  justice and to protect the civil rights of retirees after

 15  a lifetime of work.  You know, the way we accomplish this

 16  mission by ensuring that our members have access to voting

 17  and may participate in Arizona's elections.

 18        Q.   Thank you, Ms. Vasquez.  And am I -- is it fair

 19  to say that as executive director of the alliance, you

 20  give that elevator speech fairly frequently?

 21        A.   Yes.

 22        Q.   Thank you.  So now that you've told us a little

 23  bit about what the alliance is, you also mentioned that

 24  you have about 50,000 members, is that what I heard?

 25        A.   Yes.
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 01        Q.   And what's the general age range of members in

 02  the alliance?

 03        A.   The age range is 55 to 90.  We have active

 04  members who are 90 years old.

 05        Q.   And all of your members live in Arizona; is

 06  that correct?

 07        A.   That's correct.

 08        Q.   And I think you said that you have members in

 09  every county in the state; is that correct?

 10        A.   Yes.  That's correct.

 11        Q.   Do you know how many members of the alliance

 12  are from Cochise County?

 13        A.   We have approximately 1200 to 1300 members in

 14  Cochise County.

 15        Q.   Great.  Thank you.  Can you tell me is -- based

 16  on the mission you -- that you just provided to us, is it

 17  important to the mission of the alliance that its members

 18  are civically engaged?

 19        A.   Yes.

 20        Q.   And so is an important to the mission of the

 21  alliance that your members are active voters in Arizona?

 22        A.   Yes.

 23        Q.   Does the alliance encourage its members to

 24  vote?

 25        A.   Yes.
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 01        Q.   And are you familiar, as executive director,

 02  are you familiar with the methods by which your members

 03  vote?

 04        A.   Yes.  We use the phone banking to reach out to

 05  many of our members to encourage them to have a voting

 06  plan.  And many of our members vote by early ballot.

 07        Q.   Does the alliance specifically encourage

 08  members to vote by early ballot?

 09        A.   Yes.

 10        Q.   Why?

 11        A.   You know, many of our members, as we are all

 12  older, have mobility issues.  Election day may be hard on

 13  them to stand at the polls, so we encourage them to vote

 14  early so that -- also so that in some counties, they are

 15  able to track their ballots.  And that helps to kind of

 16  ease them and knowing that their vote is counted.

 17        Q.   And so you said that the alliance does phone

 18  banking where you talk with members about their plan to

 19  vote.  When you are having those conversations about

 20  voting plans, does that include a conversation about

 21  voting by early ballot?

 22        A.   Yes.  They encourage early voting by mail.

 23        Q.   That's -- to your knowledge, is that something

 24  that the alliance's phone bankers talk with voting members

 25  about directly?
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 01        A.   Absolutely.  We talk with them about having a

 02  plan to vote.  If they are not able to -- if they haven't

 03  registered for an early ballot, we ask them what their

 04  plan is, who is going to take them to the poll, how are

 05  they going to get there.  So we encourage them to sign up

 06  for early ballots.

 07        Q.   And when does this phone banking occur?  Are --

 08  is the alliance currently phone banking?

 09        A.   Yes.

 10        Q.   When did the phone banking begin?

 11        A.   We began phone banking in July.

 12        Q.   In July of 2022?

 13        A.   Yes.  That's correct.

 14        Q.   And is the phone banking mostly focused on the

 15  2022 election?

 16        A.   Yes.  That is the focus of the phone banking.

 17        Q.   And did you talk with folks about the 2022

 18  primary election?

 19        A.   Yes.

 20        Q.   And then after the primary, have you been

 21  talking with folks about the 2022 general election which

 22  is this coming Tuesday?

 23        A.   Yes.

 24        Q.   Ms. Vasquez, can you tell me a little bit about

 25  whether the alliance has concerns about the -- first, I
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 01  assume you, you know, the reason we are here today.  And

 02  I, you know, I don't need you to provide a summary or

 03  anything like that, but I am wondering if you can tell me

 04  whether the alliance has concerns about a potential

 05  hand-count audit of 100 percent of the early ballots in

 06  Cochise County?

 07        A.   Yes.  Our concern is that it is going to cause

 08  confusion for our members.  And it is going to cause them

 09  to have a lack of confidence in the process.  And when

 10  that lack of confidence occurs, it has the potential to

 11  decrease participation in future voting.

 12        Q.   Can you give me a little bit more detail?  Why

 13  do you think this proposed hand-count might cause a lack

 14  of confidence in voters?

 15             MR. KOLODIN:  Objection.  Calls for

 16  speculation.

 17             THE COURT:  Was the question as to why she

 18  believes --

 19             MS. ANDREWS:  Yes, Your Honor.

 20             MR. KOLODIN:  Withdrawn.

 21             THE COURT:  Okay.

 22  BY MS. ANDREWS:

 23        Q.   Yes.  Ms. Vasquez, to repeat, my question was

 24  why do you think or why do you believe that this proposed

 25  hand-count audit might cause confusion or concern about
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 01  elections with your members?

 02        A.   Our members may not understand or they may

 03  believe that their votes did not count because it did not

 04  follow the regular process.

 05        Q.   Can you say a little bit more about that.  What

 06  do you -- what do you mean by it didn't follow the regular

 07  process?

 08        A.   Well, you know, there is a process of

 09  procedures in place for elections.  And this is outside of

 10  that process.  And so some of them may wonder what is

 11  going on, was it worth my effort to get out there and vote

 12  and send my ballot early.  And now they are challenging --

 13  you know, they are asking does my vote, did I really send

 14  it in or you know, what's going on.  So it is going to

 15  cause confusion for our members.

 16        Q.   And if it indeed causes confusion for the

 17  alliance's members, will the alliance work to address that

 18  confusion with members?

 19             MR. KOLODIN:  Again, objection.  Calls for

 20  speculation if it indeed causes confusion.

 21             THE COURT:  Sustained as to the form of the

 22  question and speculation.  You can try to rephrase if you

 23  would like.

 24  BY MS. ANDREWS:

 25        Q.   Ms. Vasquez, knowing that you believe that
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 01  alliance members may be confused by an expanded hand-count

 02  audit, if the audit were to move forward, would the

 03  alliance try to address that confusion with its members?

 04             MR. KOLODIN:  Reiterate the objection.  If it

 05  were to move forward would the alliance -- this is

 06  speculative.

 07             THE COURT:  Overruled.

 08             You can answer that, Ms. Vasquez.

 09             THE WITNESS:  Yes.  We would have to take steps

 10  to educate our members.

 11  BY MS. ANDREWS:

 12        Q.   And can you tell me what those steps might be?

 13        A.   Well, the steps could be -- we would have to

 14  extend our phone banking to call specific areas where this

 15  is occurring and inform them of the process and what is

 16  going on.  We will have to educate them.  We will have to

 17  use social media and various social media platforms to get

 18  the word out about what is happening.

 19             You know, many of our members are isolated and

 20  sometimes they listen to news that may not be true, so we

 21  want them to have accurate information available to them.

 22  And then it may cause us to even further, you know, have a

 23  communications plan in place on how we would instruct them

 24  this may include having to travel to Cochise County

 25  setting up meetings, setting up Zoom meetings and various
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 01  other ways that we can make sure that our members are

 02  informed and educated.

 03        Q.   And who would normally be responsible for those

 04  efforts?  Would it be staff or volunteers of the alliance?

 05        A.   In formulating a communication plan, it is the

 06  staff, myself and another part-time [indiscernible].

 07        Q.   How many staff members does the alliance have?

 08        A.   We have two part-time staff members, myself and

 09  a social media coordinator.

 10        Q.   And you said a revised communications plan

 11  would require effort from both you and the other part-time

 12  staffer?

 13        A.   Yes.  It would divert from what we have already

 14  planning to do after the election.  You know, we are very

 15  strategic with limited resources and making sure that we

 16  are focused on what our members and Arizona seniors in

 17  general need to be aware of.

 18        Q.   You just mentioned what you would normally do

 19  after the election.  What would the alliance be planning

 20  to do after next Tuesday if this hand-count does not move

 21  forward?

 22        A.   We would normally begin to engage with the

 23  Arizona legislative process and our congressional

 24  delegation and identify areas where legislation could have

 25  impact seniors, for example, lowering drug prices or
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 01  nursing home issues, and those types of issues.  We would

 02  move on to gathering that information, being prepared for

 03  both the legislative sessions to begin.

 04        Q.   And do you feel that the alliance or its

 05  members would be harmed if you were not able to engage in

 06  the legislative process as you had planned?

 07        A.   Yes.

 08        Q.   I want to circle back quickly to the phone

 09  banking.  Who actually makes the calls in the phone bank?

 10        A.   Volunteers.

 11        Q.   Volunteers of the alliance?

 12        A.   Yes.

 13        Q.   Okay.  Do you know about how many volunteers

 14  participate in the phone banking?

 15        A.   No.  I don't because we have them in various

 16  counties and it depends on which group is phone banking at

 17  the time.

 18             Our main phone banks do just reach out to all

 19  of the counties.  But we have members everywhere who are

 20  able to login on their own to phone bank.

 21        Q.   Okay.  So any member of the alliance might be

 22  able to log in and undertake phone banking efforts?

 23        A.   That is correct.

 24        Q.   When a member of the alliance goes to phone

 25  bank, do they receive any sort of training or instruction
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 01  from the alliance before they make calls?

 02        A.   Yes.

 03        Q.   And in the event that this 100 percent

 04  hand-count audit moves forward, would you need to provide

 05  new instruction to volunteers who are phone banking?

 06        A.   Yes.

 07        Q.   Do you provide scripts to phone bankers or

 08  talking points?

 09        A.   Yes.  Scripts.

 10        Q.   Scripts.  And if the hand-count audit were to

 11  move forward, would you need to provide volunteers with a

 12  script on this issue?

 13        A.   Yes, we would.  We would create a script

 14  specifically.

 15        Q.   So the script has not yet been written?

 16        A.   That is correct.

 17        Q.   But you anticipate that if the 100 percent

 18  hand-count audit moves forward in Cochise County, you

 19  would -- the alliance would draft a new phone banking

 20  script?

 21        A.   Correct.

 22        Q.   And who would draft that script?

 23        A.   Myself.  Myself and some of our board members

 24  are engaged in that effort.

 25        Q.   Okay.  And I just want to circle back very
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 01  quickly.  This will be my last question for you,

 02  Ms. Vasquez.  If you were to undertake communications via

 03  phone bank or social media or newsletters about this

 04  expanded hand-count audit, would those communications go

 05  to all 50,000 members of the alliance?

 06        A.   No.  We would have to tailor it specifically to

 07  our Cochise County members.  So this would be outside of

 08  the scope of what we do.  What we usually do is we provide

 09  general information to all members.  And so it would be

 10  more work for us to both create the script and reach out

 11  to a specific population.

 12             And as I said before, we have very limited

 13  resources, we are a very small [indiscernible] with the

 14  part-time staff to accomplish that.

 15        Q.   All right.  Thank you, Ms. Vasquez.

 16             MS. ANDREWS:  No further questions, Your Honor.

 17             THE COURT:  Thank you.

 18             Mr. Blehm?

 19             MR. BLEHM:  We haven't reached the 90-minute

 20  mark yet, Your Honor?

 21             THE COURT:  Not quite, sir.  We have about 26

 22  more.

 23             MR. BLEHM:  Because I had that coffee this

 24  morning.

 25             THE COURT:  Okay.

�0061

 01                       CROSS-EXAMINATION

 02  BY MR. BLEHM:

 03        Q.   Good morning.  How are you doing today?

 04        A.   I am well.  Thank you.

 05        Q.   I am going to stand up here because I am

 06  enjoying your view.  It is quite beautiful.  And -- okay.

 07  You have a small organization; correct?

 08        A.   Correct.

 09        Q.   What type of organization is it?

 10        A.   It's a nonprofit.

 11        Q.   A 501(c)(3)?

 12        A.   501(c)(4).

 13        Q.   Okay.  You are a c(4).  And does your

 14  organization engage in any political activities?

 15             MS. ANDREWS:  Objection, Your Honor.

 16  Relevance.

 17             THE COURT:  Overruled.

 18             You can answer, Ms. Vasquez.

 19             THE WITNESS:  Okay.  We are a Grass Roots

 20  senior organization and we engage in political efforts to

 21  protect and preserve programs vital to, you know, the

 22  health and economic security of older Americans.

 23  BY MR. BLEHM:

 24        Q.   Okay.  And you do get out the vote efforts;

 25  correct?
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 01        A.   Correct.

 02        Q.   And do you -- do you send your members any

 03  flyers or leaflets on voting?

 04        A.   No.

 05        Q.   No?  Do you endorse candidates?  I am sorry.  I

 06  think we are talking over each other and we have lost

 07  communication.

 08             THE COURT:  I don't think she -- I think she

 09  was trying to answer.  Can you go to the one before the

 10  endorsing candidates and ask that question again.

 11             MR. BLEHM:  All right.  Yes.

 12             THE COURT:  I think it is about pamphlets and

 13  flyers, if I recall.

 14  BY MR. BLEHM:

 15        Q.   Do you send to your members pamphlets and

 16  flyers or other documents regarding elections?

 17        A.   Yes.

 18        Q.   Okay.  And do you endorse candidates in those

 19  flyers?

 20        A.   No.  Not in flyers.  No.

 21        Q.   Okay.  You said not in the flyers, do you

 22  endorse candidates as an organization?

 23        A.   Yes.

 24        Q.   Okay.  Can you tell me who you and your

 25  organization -- well, your organization have endorsed for
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 01  the governor's race in the state of Arizona in the 2022

 02  general election?

 03             MS. ANDREWS:  Objection, Your Honor.

 04  Relevance.

 05             THE COURT:  Overruled.

 06             You can answer that, Ms. Vasquez.

 07             THE WITNESS:  We have endorsed Katie Hobbs.

 08  BY MR. BLEHM:

 09        Q.   Okay.  Do your member's work on behalf of Katie

 10  Hobbs?

 11        A.   Can you clarify the question?

 12        Q.   Okay.  Let me -- let me rephrase that and maybe

 13  try to break it into a couple of questions.

 14             Do your members run and operate phone banks to

 15  get out the vote on behalf of Katie Hobbs?

 16        A.   Yes.

 17        Q.   Yes, they do.

 18             Do they send flyers out to voters that are not

 19  members to vote on behalf of Katie Hobbs?

 20        A.   No.

 21        Q.   Do they organize and walk in precincts or other

 22  neighborhoods, I am not sure if you know what a precinct

 23  is.  I am sure you do.  But do they walk and precincts or

 24  neighborhoods knocking on doors asking voters to get out

 25  and vote on behalf of Katie Hobbs?
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 01        A.   Yes.

 02        Q.   Okay.  And so as -- you are a supporter of

 03  Katie Hobbs; is that correct?

 04        A.   Yes.

 05        Q.   Do you believe her opinions with respect to

 06  Arizona elections are important?

 07             MS. ANDREWS:  Objection, Your Honor.  Relevance

 08  and foundation.

 09             THE COURT:  Overruled.

 10             You can answer that, Ms. Hobbs -- I mean,

 11  Ms. Vasquez.

 12             THE WITNESS:  Could you repeat the question,

 13  please?

 14  BY MR. BLEHM:

 15        Q.   Do you believe that Secretary Katie Hobbs'

 16  opinions with respect to the operation of elections are

 17  important?

 18        A.   In the capacity of Secretary of State, yes, I

 19  believe they are important.

 20        Q.   Okay.  And so if she were to issue an opinion

 21  say in 2021 that supported counties, such as Cochise

 22  County, counting more ballots than the minimum required by

 23  law, would you support that?

 24        A.   Can you repeat the question?

 25        Q.   If Secretary Hobbs in her capacity as the

�0065

 01  Secretary of State were to issue an elections procedure

 02  manual in 2021 that specifically and very clearly allowed

 03  counties, such as Cochise County, to count more ballots

 04  than a minimum required by law in an audit, would you

 05  support that?

 06        A.   Yes.

 07        Q.   Yes, you would.  Okay.

 08             And so may I take the time to read you

 09  something very quickly?

 10             And I am not sure, Your Honor, I didn't get the

 11  memo about using video --

 12             THE COURT:  Hold on just a second.

 13             [Pause in the proceedings.]

 14             THE COURT:  At least the county hold music is

 15  the same here as [indiscernible].

 16             THE CLERK:  Is it okay if I just --

 17             THE COURT:  Sure.

 18             THE CLERK:  Excuse me.  Any participants on the

 19  conference line Meet-Me, please do not put us on hold.

 20  And please mute your calls.  Thank you.

 21             THE COURT:  Go ahead, Mr. Blehm.

 22  BY MR. BLEHM:

 23        Q.   All right.  Are you aware of the procedures

 24  with respect to the drafting and submission of Elections

 25  Procedures Manual in the state of Arizona?
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 01        A.   No.

 02        Q.   Okay.  And so you don't know that the Secretary

 03  of State is obligated by law to submit an Elections

 04  Procedures Manual to the governor and attorney general for

 05  approval in the state of Arizona?

 06        A.   Repeat the question.

 07        Q.   So you do not know that the Secretary of State

 08  is obligated under Arizona law to draft and submit to the

 09  governor of the state of Arizona and its attorney general

 10  an elections procedure manual to govern Arizona elections?

 11        A.   What I do know that there are procedures in

 12  place to protect the integrity of an election.

 13        Q.   Okay.  And do you know what the specific

 14  procedure in place with respect to counties and their

 15  ability to hand-count ballots after an election?

 16        A.   No.

 17        Q.   You do not know what that procedure is?

 18        A.   I know that there are procedures in place, and

 19  I trust that procedures that are in place.

 20        Q.   Okay.  And so if Secretary of State Katie Hobbs

 21  in the Elections Procedures Manual she drafted wrote the

 22  following, I'm going to read the following and then ask

 23  the rest of the question.  Is that fair?

 24        A.   Yes.

 25        Q.   If Secretary of State proposed the following to
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 01  govern Arizona elections:  "The accuracy certification

 02  board consists of two elections official -- I'm sorry, I

 03  am reading the wrong part.  I think I went to the wrong

 04  page.

 05             All right.  If Katie Hobbs wrote:  "The officer

 06  in charge of elections is required to conduct the

 07  hand-count of one percent of the total number of early

 08  ballots cast or 5,000 early ballots, whichever is less."

 09             Then it cites the Statute 602(F).  But then she

 10  adds:  "Counties may -- counties may elect to audit a

 11  higher number of ballots at their discretion."

 12             MS. ANDREWS:  Objection, Your Honor.  Calls for

 13  speculation.  She doesn't have the document.  She doesn't

 14  know that's what it says.

 15             THE COURT:  Overruled.

 16             You can answer, Ms. Vasquez.

 17  BY MR. BLEHM:

 18        Q.   Would you support counties in their ability to

 19  do a 100 percent hand-count audit pursuant to the law as

 20  suggested by Katie Hobbs?

 21             MS. ANDREWS:  Objection, Your Honor.  Legal

 22  conclusion.

 23             THE COURT:  Overruled.

 24             You can answer, Ms. Vasquez.

 25             THE WITNESS:  Can you repeat that?
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 01  BY MR. BLEHM:

 02        Q.   Would you support a county in the state of

 03  Arizona conducting a 100 percent hand-count audit as

 04  allowed for my Secretary of State Katie Hobbs?

 05        A.   Now, can you read that back to me because --

 06  can you read where it says that it is 100 percent?

 07        Q.   Can I read words is what?  I apologize.

 08        A.   You read me -- you read from the policy or the

 09  procedure, and did the procedure say 100 percent?

 10        Q.   The procedure says:  "Counties may elect to

 11  audit a higher number of ballots at their discretion."

 12             Would you agree that a higher number of ballots

 13  would include everything up from the minimum requirement

 14  numbered to 100 percent?

 15             MS. ANDREWS:  Objection, Your Honor.  Legal

 16  conclusion.

 17             THE COURT:  Overruled.

 18             THE WITNESS:  I do not have the expertise to

 19  answer that interpretation.  I do not have the expertise

 20  to answer your interpretation of that.

 21  BY MR. BLEHM:

 22        Q.   Well, this does not -- the question did not

 23  require expertise.  And so -- let me try it again.

 24             If I have one dozen eggs and my wife tells me I

 25  must cook at least two eggs for breakfast, at least two
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 01  eggs for breakfast, but I can cook as many eggs as I want,

 02  would you believe it would be proper for me to cook the

 03  entire dozen of eggs for breakfast?

 04             THE WITNESS:  I am trying to see how that

 05  connects to the other, cooking the eggs and what that law

 06  reads.

 07  BY MR. BLEHM:

 08        Q.   Would you agree, though, that I could cook the

 09  entire dozen of eggs for breakfast?  Please answer the

 10  question.

 11        A.   Yes.

 12        Q.   Yes.  All right.  And so let's say I have a

 13  dozen voters in my county and Arizona law and Secretary of

 14  State Katie Hobbs mandate that I hand audit two of those

 15  ballots, but then they tell me I can count as many above

 16  that number as I want.  Would you agree with I could count

 17  all 12 ballots?

 18        A.   If that was the actual language that is

 19  provided, yes.

 20        Q.   All right.  Thank you very much.

 21             And so you were talking about how your

 22  organization may be harmed; is that correct?

 23        A.   Yes.

 24        Q.   Okay.  And I believe you are talking about you

 25  might have to do a little bit more social media, things of
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 01  that nature; is that correct?

 02        A.   That's correct.

 03        Q.   All right.  I'm going to ask you a specific

 04  question about social media.  What methods of social media

 05  do you use?

 06        A.   Well, I -- when I say social media, because I

 07  am not a communications expert, I also mean a

 08  communications plan.  And that means also newsletters that

 09  we might send out, e-mail, digital advertisements, all of

 10  that I include the word "social media."

 11        Q.   Okay.  I understand.  So then let me -- I

 12  apologize.  I think I cut you off again.  I am sorry.

 13             But let me be more specific.  Do you use

 14  Twitter as an organization?

 15        A.   Yes.

 16        Q.   Okay.  Did you by chance retweet Secretary of

 17  State Hobbs' pleading that was filed in this action on

 18  behalf of your organization?

 19        A.   No.

 20        Q.   You haven't retweeted that?

 21        A.   No.

 22        Q.   Okay.  Have you seen it?

 23        A.   No.

 24        Q.   Okay.  So you haven't even seen it.

 25             What other methods of social media do you use?
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 01        A.   Well, seniors are more likely to use Facebook.

 02        Q.   Facebook.  Okay.  Have you posted anything on

 03  Facebook recently in relation to this matter?

 04        A.   No.

 05        Q.   No.  Okay.  All right.  And so the harm to you

 06  if, I understand correctly, is you would have to organize

 07  phone banks to tell your members what is happening in

 08  Cochise County; correct?

 09        A.   The harm is that we would have to educate and

 10  use all means available to us to educate.

 11        Q.   Have you already educated your members as to

 12  the process relating to election audits as required by

 13  Arizona law?

 14        A.   Election audits?  No.  Not specifically because

 15  it has not been an issue.

 16        Q.   Okay.  So -- and this is important that you

 17  answer this question.  You educate your members as to how

 18  elections take place and how they vote; correct?

 19        A.   We educate our members -- yes, on how the

 20  elections take place and how to vote and how to have a

 21  plan to vote.

 22        Q.   Okay.  Aside from how to vote, have you ever

 23  educated your member -- your members on any step of the

 24  process after that point in time?

 25        A.   Ask that question again, please.
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 01        Q.   Aside from educating members on how to vote,

 02  getting their ballot to the county and that machine,

 03  right, have you ever spent any time educating your members

 04  on the electoral process after that point in time?  What

 05  happens after their ballot goes in that machine?

 06        A.   In the 2020 election, I believe we -- I would

 07  have to look back, but I think we did inform folks about

 08  what was going on in the process.  Yes.

 09        Q.   All right.  And so what was going on in what

 10  part of the process?  The post-voting process?

 11        A.   Yes.  As you are aware, after the 2020

 12  election, there was some controversy, and we needed to

 13  make sure that our members were aware that their ballots

 14  were being counted.

 15        Q.   Okay.  You seem fairly politically astute; is

 16  that correct?

 17        A.   That I am politically astute?

 18        Q.   Yeah.

 19        A.   [Indiscernible.]

 20        Q.   You seem pretty politically astute.

 21        A.   Well, I --

 22             MS. ANDREWS:  Objection.  Form.

 23             THE COURT:  Sustained as to form.

 24             MR. BLEHM:  All right.

 25  
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 01  BY MR. BLEHM:

 02        Q.   Do you consider yourself to be politically

 03  astute?

 04        A.   Yes.

 05        Q.   Yes.  Okay.  I would agree with that in our

 06  conversation so far today.

 07             So after the 2020 election you were very

 08  involved; is that correct?

 09        A.   After the -- in what capacity do you mean I was

 10  involved?

 11        Q.   Well, you followed what was taking place and

 12  you educated your members as to what was happening; is

 13  that correct?

 14        A.   That is correct.

 15        Q.   Did you follow the Maricopa County election

 16  audit in 2021?

 17        A.   Yes.

 18        Q.   Okay.  Did your organization take a position on

 19  whether or not the senate audit should move forward or

 20  not?

 21        A.   No.

 22        Q.   No.  Okay.  Did you personally support it?

 23        A.   Did I personally support the audits?

 24        Q.   Yes.

 25        A.   No.
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 01        Q.   No.  Why not?

 02        A.   Because we already have an election process in

 03  place.

 04        Q.   Okay.  And so your point is that Arizona must

 05  simply follow the law; is that correct?  That is in place?

 06        A.   Yes.

 07        Q.   All right.  So if the law that is in place says

 08  that counties may elect to audit a higher number of

 09  ballots at their discretion, in other words, the 12

 10  ballots and 12 eggs, then you would be happy with that;

 11  correct?

 12             MS. ANDREWS:  Objection.  Legal conclusion.

 13             THE COURT:  Overruled.

 14             You may answer, Ms. Vasquez.

 15             THE WITNESS:  Yes.

 16             MR. BLEHM:  Thank you very much.  I have no

 17  further questions.

 18             THE COURT:  Thank you, Mr. Blehm.

 19             Mr. Kolodin?

 20             MR. KOLODIN:  We have no questions, Your Honor.

 21             THE COURT:  Ms. Estes-Werther?

 22             MS. ESTES-WERTHER:  No questions.

 23             THE COURT:  All right.  Any redirect?

 24             MS. ANDREWS:  Just a couple, Your Honor.

 25             THE COURT:  Yes, ma'am.
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 01                     REDIRECT EXAMINATION

 02  BY MS. ANDREWS:

 03        Q.   Ms. Vasquez, I am going to ask you just a

 04  couple of follow-up questions.

 05             Oh, I think I already got this one.  Thank you.

 06             Do you as executive director of the alliance

 07  know who your members vote for in elections?

 08        A.   [Indiscernible.]

 09        Q.   I'm sorry?

 10        A.   We have a bipartisan organization.  So we look

 11  at all candidates and recommend based -- endorse based on

 12  what candidates are doing for seniors.  For example, in

 13  regard to social security or lowering the consumer

 14  protection, voting rights.

 15        Q.   That's how the alliance chooses which

 16  candidates to endorse?

 17        A.   Right.

 18        Q.   Okay.

 19        A.   And whether they are Democrat or Republican, we

 20  would endorse those candidates who are protecting our

 21  voting rights, social security, Medicare, and those kinds

 22  of things.

 23        Q.   But do you as executive director know which

 24  candidates your members end up -- actually end up voting

 25  for?
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 01        A.   Oh, never.  No.

 02        Q.   And if your membership were to -- if you were

 03  to know that your members were voting for candidates other

 04  than those endorsed by the alliance, would you still

 05  provide them with voter education?

 06        A.   Yes.

 07        Q.   Why is that?

 08        A.   Because we are working for the social and

 09  economic justice for all Arizonans, older Arizonans.

 10        Q.   And so I want to touch on something you that

 11  mentioned before.  Specifically that you anticipate your

 12  members might be confused if the hand-count audit moves

 13  forward.  So if members were to ask you questions about

 14  the hand-count or were to direct questions to the

 15  alliance, would the alliance take time to answer those

 16  questions?

 17        A.   Yes.

 18        Q.   And it sounded like before, the alliance

 19  doesn't generally use resources to educate voters on the

 20  process after voting or at least you haven't so far in

 21  2022; is that correct?

 22        A.   Yes.  That's correct.

 23        Q.   But if this 100 percent hand-count audit in

 24  Cochise County were to move forward, do you anticipate

 25  that the alliance would have to use resources for
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 01  education about that aspect of the election?

 02        A.   Yes.

 03        Q.   Thank you, Ms. Vasquez.

 04             MS. ANDREWS:  I have no further questions, Your

 05  Honor.

 06             THE COURT:  Counsel, I have a couple of

 07  follow-up questions.  I will give you all the opportunity

 08  to ask questions if there is.

 09             Ms. Vasquez, can you hear me okay?

 10             THE WITNESS:  I can.

 11             THE COURT:  Thank you.  One of the questions

 12  you are asked was -- one of the things you said was that

 13  you have a concern that if this plan or this voting, the

 14  full hand-count audit goes forward, that you -- it would

 15  cause confusion amongst your members.  You would have to

 16  educate, answer questions, and things like that.  Do I

 17  understand that correctly?

 18             THE WITNESS:  Yes.

 19             THE COURT:  I understand that the Board of

 20  Supervisors' vote was quite recent.  But in the past week

 21  or 10 days that this has apparently been on the table and

 22  been in the mix, so to speak, have any of your members

 23  reach out to you with confusion or concern or questions

 24  about what this means for them in their vote?

 25             THE WITNESS:  No.  [Indiscernible] some of our
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 01  members.

 02             THE COURT:  Okay.  When you say members, what

 03  do you mean?

 04             THE WITNESS:  Our board members.

 05             THE COURT:  Okay.  So other than board members

 06  who I would consider they are staff of the alliance; is

 07  that correct?

 08             THE WITNESS:  They are staff of the alliance?

 09             THE COURT:  When you say board members, are you

 10  talking about, like, your volunteer board or are you

 11  talking about the folks who kind of are elected to

 12  represent the full will of the alliance itself?

 13             THE WITNESS:  They are board members.  They are

 14  volunteers.

 15             THE COURT:  Okay.  Are they -- have you

 16  received any communication from a Cochise County voter who

 17  is a member of the alliance, meaning one of the people

 18  that you represent, one to the 12 to 1300 folks who has

 19  reached out to you with questions or concerns or issues or

 20  confusion about what the Board of Supervisors has proposed

 21  and what it means to their vote?

 22             THE WITNESS:  No.

 23             THE COURT:  Ms. Andrews, any follow-up to the

 24  Court's questions?

 25             MS. ANDREWS:  Thank you, Your Honor.
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 01                     REDIRECT EXAMINATION

 02  BY MS. ANDREWS:

 03        Q.   I just want to clarify, Ms. Vasquez.  You have

 04  a board of directors and you said they are volunteers;

 05  correct.

 06        A.   That is correct.

 07        Q.   So are they an elected board?

 08        A.   Yes.

 09        Q.   So is there a role to represent the interest of

 10  the membership on the board?

 11        A.   Yes.

 12        Q.   And you mentioned that some members of your

 13  board of directors have had questions about this

 14  hand-count audit; is that correct?

 15        A.   That is correct.

 16        Q.   Would it be fair to say they asked those

 17  questions in their capacity as representatives of your

 18  membership?

 19        A.   Yes.

 20        Q.   Thank you.

 21             MS. ANDREWS:  That is all that I have, Your

 22  Honor.

 23             THE COURT:  Thank you.

 24             Mr. Blehm, follow-up?

 25             MR. BLEHM:  Yes.  I have a few questions for me
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 01  if you tolerate me for just a little bit longer.

 02  

 03                      RECROSS-EXAMINATION

 04  BY MR. BLEHM:

 05        Q.   Can you please tell this Court how many board

 06  members you have.

 07        A.   Currently we have 15 board members.

 08        Q.   Fifteen board members.  And where are most of

 09  those board members?

 10        A.   Most are in Maricopa County, and we have four

 11  board members in Pima County.

 12        Q.   Okay.  So most are in Maricopa.  You have four

 13  board members in Pima County.  Do you have any board

 14  members in Cochise County?

 15        A.   No.  We represent North in Southern Arizona and

 16  all of Arizona.

 17        Q.   Well, okay.  But Cochise County is in a

 18  Southern Arizona; correct?

 19        A.   That is correct.

 20        Q.   All right.  Okay.  And so you -- okay.  Your

 21  board members are not from this county, but some did reach

 22  out to you about concerns, I believe you said?

 23        A.   Yes.  We discussed this incident.

 24        Q.   Okay.  When they reached out to you, did they

 25  reach out and say I am concerned about this taking place?
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 01  Or did they say, hey, can you give me some information on

 02  what is going on in Cochise County?  I see there is some,

 03  you know, political stuff happening?

 04        A.   Repeat the question, please.

 05             THE COURT:  She asked if you could restate the

 06  question, Mr. Blehm.

 07             MR. BLEHM:  Oh, I am sorry.  Can I -- I just --

 08  I have to look at her [indiscernible], Your Honor, I

 09  apologize.

 10             THE COURT:  There is a TV screen right there

 11  too.

 12             MR. BLEHM:  Oh, wow.  I could have just turned

 13  to my side.  I am not very observant, aren't I?  I am

 14  focused on this TV because, yep.  I don't know.  All

 15  right.

 16  BY MR. BLEHM:

 17        Q.   But anyway.  The question was when these board

 18  members -- well, first of all, how many board members

 19  reached out to you with concerns?

 20        A.   Is that a different question from the original

 21  question?

 22        Q.   Just -- yeah.  I am sorry.  I had to relocate,

 23  and sometimes I lose my train of thought.  I am like a cat

 24  with a laser pointer.

 25             But how many board members reached out to you
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 01  with concerns?  Was it one?  Two?  Fifteen?

 02        A.   We have all discussed concerns.

 03        Q.   But I believe the question this Honorable Court

 04  asked you was have any of your members reached out to you

 05  with concerns about what is happening in Cochise County.

 06  And I believe your response was some board members did; is

 07  that fair?

 08        A.   Yes.  I would say that all of our board members

 09  have expressed concern or reached out with concern.

 10        Q.   Okay.  And is that why you all decided to file

 11  this petition?

 12        A.   Yes.

 13        Q.   Let me ask you this question, did you decide to

 14  file this petition or did somebody contact you from

 15  Washington DC and ask you to file this petition?

 16             MS. ANDREWS:  Objection, Your Honor.

 17  Relevance.

 18             THE COURT:  Sustained.

 19             MR. BLEHM:  All right.  Well, strike that

 20  question then.

 21  BY MR. BLEHM:

 22        Q.   How many board members expressed concern to

 23  you, reached out to you after they read what they read in

 24  the paper, and said, hey, I have got concerns about this?

 25  Any?  Or was this a general dialogue at a board meeting?

�0083

 01             MS. ANDREWS:  Objection.  Form.

 02             THE COURT:  Overruled.

 03             You can answer, Ms. Vasquez.

 04             THE WITNESS:  Both.

 05  BY MR. BLEHM:

 06        Q.   Both.  And then how many reached out to you

 07  individually and said I have concerns about this?

 08        A.   Well, I would have to say three to five.

 09        Q.   Three to five.

 10        A.   Three to five, it could be more.

 11        Q.   Okay.  And none of them were from Cochise

 12  County; is that correct?

 13        A.   Correct.

 14        Q.   All right.  In fact, I believe your testimony

 15  was that not a single member of your organization from the

 16  beautiful County of Cochise has reached out to you to

 17  express concerns; is that correct?

 18        A.   Yes.

 19        Q.   All right.  Thank you very much.

 20             MR. BLEHM:  I have no further questions.

 21             THE COURT:  Mr. Kolodin?

 22             MR. KOLODIN:  Briefly, Your Honor.

 23             Where is the camera that can see me, by the

 24  way?

 25             THE COURT:  There is one there and there is --
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 01             MR. KOLODIN:  Nothing close up.  No.  You know,

 02  for my beauty shot.  But no, if I want to show something

 03  to the witness.

 04             THE COURT:  If you look up, there is a camera

 05  right above me, and it is pointed right at you right now.

 06             MR. KOLODIN:  Okay.  Very good.

 07             THE COURT:  Whether she can see it from your

 08  vantage point is another question.  You can see the angle.

 09             MR. KOLODIN:  Okay.  Very good.

 10  

 11                       CROSS-EXAMINATION

 12  BY MR. KOLODIN:

 13        Q.   Ms. Vasquez, in 2020, isn't it true that

 14  Maricopa County did an expanded hand-count audit?

 15        A.   Yes.

 16        Q.   Did your organization oppose that?

 17        A.   Not formally.  No.

 18        Q.   Did you -- did your organization oppose it

 19  informally?

 20        A.   No.

 21             MR. KOLODIN:  No further questions, Your Honor.

 22             THE COURT:  May the witness be excused?

 23             MS. ANDREWS:  Yes, Your Honor.  Thank you.

 24             THE COURT:  Ms. Vasquez, thanks for sticking

 25  with us.  We are going to go ahead and excuse you at this
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 01  time, and you are free to go.  Thank you.

 02             Ladies and gentlemen, we are going to go ahead

 03  and take our morning break at this time.  It will be 15

 04  minutes.  And we will start back up at a quarter till.  We

 05  will stand at recess until that time.

 06             [Recess taken.]

 07             THE COURT:  All right.  We are back on the

 08  record and the parties are present.  We will continue with

 09  the evidentiary hearing.

 10             Ms. Andrews, did you have any other witnesses

 11  you wish to call?

 12             MS. ANDREWS:  Your Honor, at this point my

 13  co-counsel is going to take over.

 14             THE COURT:  Ms. Madduri?

 15             MS. MADDURI:  I have one administrative thing.

 16  I just want to note for the record that we did, in fact,

 17  serve the motion for Ms. Vasquez to appear remotely as

 18  well as the Court's order granting that motion.

 19             THE COURT:  Right.  I have no question whether

 20  it was served, and I understand the explanation.  We are

 21  dealing very quickly.

 22             It was more for the Court's edification about

 23  notice and when the motion could have been raised.  So I

 24  appreciate the clarification.

 25             Any other -- Ms. Madduri, anything else?
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 01             MS. MADDURI:  During the break, I spoke with

 02  defense counsel, the recorder, and while we do expect to

 03  examine both Mr. County Recorder as well as Director

 04  Marra, since they are adverse parties, we think it would

 05  probably make sense for them to take their direct

 06  testimony and then for us to ask any questions as we did

 07  on cross.

 08             THE COURT:  Very well.

 09             Okay.  Mr. Blehm, do you wish to call any

 10  witnesses?

 11             MR. BLEHM:  Yeah.  I didn't hear all of that.

 12  I apologize.

 13             THE COURT:  Basically what she said is she is

 14  going to let you all call your own clients and they will

 15  cross-examine at the appropriate time.

 16             MR. KOLODIN:  Your Honor, one point of

 17  clarification.  What we had said since we represent the

 18  recorder is that we plan to call him as a witness after

 19  the close of their case and they are welcome to cross.

 20  Director Marra I don't believe we discussed.

 21             MS. MADDURI:  Oh, I am sorry.  I spoke

 22  separately with the counsel for Director Marra.

 23             MR. KOLODIN:  My apologies.

 24             THE COURT:  Okay.  So long and short of it is,

 25  are you done with your witnesses?

�0087

 01             MS. MADDURI:  Yes, Your Honor.

 02             THE COURT:  Okay.  Mr. Blehm, did you have any

 03  witnesses?

 04             MR. BLEHM:  Board defendants have no witnesses,

 05  Your Honor.

 06             THE COURT:  Thank you, sir.

 07             Mr. Kolodin, do you have any witnesses you wish

 08  to call at this time?

 09             MR. KOLODIN:  Yes, Judge.  We would like to

 10  call the recorder.

 11             THE COURT:  Okay.

 12             Sir, if you will please come up to the clerk,

 13  be sworn in, and then take the stand.

 14  

 15                        DAVID STEVENS,

 16  having been called as a witness and being first duly

 17  sworn, testified as follows:

 18  

 19             THE WITNESS:  I do.

 20             [Pause in the proceedings.]

 21             MR. KOLODIN:  Your Honor, a question before we

 22  begin with our direct.  We understand Director Marra,

 23  although she is a nominal defendant, is adverse to our

 24  client's position in this case.  If he presents testimony,

 25  will we have an opportunity to recall him at the
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 01  appropriate subsequent to Director Marra's testimony for

 02  rebuttal?

 03             THE COURT:  You are essentially asking for

 04  rebuttal of the defense case depending on what Director

 05  Marra has -- testifies about?

 06             MR. KOLODIN:  Because we understand that the

 07  nominally defendant, her position is in conformity with

 08  plaintiffs.

 09             THE COURT:  I will give you -- you can do one

 10  or two things.  You can wait and have Recorder Stevens

 11  testify at the end after everybody else has testified, or

 12  you can have him testify now and based on the Director's

 13  testimony, if you think there are areas that you could not

 14  have -- what I would rather do is know what it is you want

 15  to examine the witness about before I open it up for

 16  recalling him as a witness.  I don't know if you have a

 17  preference.

 18             MR. KOLODIN:  May I have a moment?

 19             [Pause in the proceedings.]

 20             THE COURT:  What would you like to do?

 21             MR. KOLODIN:  I think we would like to call

 22  him -- reserve the right to call -- reserve the right to

 23  call after Marra.

 24             THE COURT:  That's fine.  I want to be clear.

 25  I'm not going to be really difficult about it.  It's just
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 01  that I am not inclined to allow us to rehash things that

 02  have already been discussed.

 03             If there are certain areas that the director

 04  testifies about that he can address, I'm going to give you

 05  that opportunity.  I just don't want it to be essentially

 06  rehashing of what he is going to testify about here.

 07             MR. KOLODIN:  Thank you, Your Honor.

 08             THE COURT:  Go ahead whenever you are ready,

 09  sir.

 10             MR. STRASSBURG:  Thank you, Judge.

 11  

 12                      DIRECT EXAMINATION

 13  BY MR. STRASSBURG:

 14        Q.   Can I have your name, please.

 15        A.   Excuse me?  My name?

 16        Q.   Can I have your name, please.

 17        A.   David Stevens.

 18        Q.   How old of a man are you?

 19        A.   How old of a man?

 20        Q.   Yeah.

 21        A.   61.

 22        Q.   Family?

 23        A.   I am.  Yes.  Wife and children and

 24  grandchildren.

 25        Q.   I see you have an emblem on your lapel, would
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 01  you tell us what those signify?

 02        A.   Oh, yes.  Eagle Scout and the Cochise County

 03  emblem.

 04        Q.   And what is your employment?

 05        A.   I am the elected County recorder for Cochise

 06  County.

 07        Q.   And how long have you had that job?

 08        A.   This January will be six years.

 09        Q.   Are you familiar with the proposal to

 10  hand-count all of the ballots in Cochise County's general

 11  election?

 12        A.   I am.  Yes.

 13        Q.   And how did you get that familiarity?

 14        A.   Going through the procedures manual and the

 15  statutes.

 16        Q.   Do you have any -- any experience from your

 17  almost six years as county recorder that you think will

 18  help you do a good job in this proposed hand count?

 19        A.   Yes.  The normal course of work I do now with

 20  early ballots is pretty similar with the organization of

 21  the ballots, the way we process them, and then we transfer

 22  them and provide the chain of custody.

 23        Q.   And could you describe in a little more detail,

 24  what is the process followed now in Cochise County for

 25  hand-counts and recounts?
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 01        A.   For the two percent audit hand count?

 02        Q.   Yeah.

 03        A.   It is -- it starts 24 hours after the election

 04  is over, which is Wednesday.  And then typically the

 05  process of actually counting ballots will be on a

 06  Saturday.

 07             So -- and there are volunteers are both -- two

 08  parties of the state, recognized parties, have to be

 09  present to execute the hand count.  And those party chairs

 10  will present a list of workers that will do the hand count

 11  itself.  And like I said, it happens on Saturday,

 12  typically.

 13        Q.   Is there a mic for you?

 14        A.   It is right here.  It won't move either.

 15             THE COURT:  No.  It is attached.

 16             MR. STRASSBURG:  Can you --

 17             THE WITNESS:  I can do this.

 18             MR. KOLODIN:  That might be better.

 19             THE COURT:  If it is better for you, but you

 20  will need to be in an area where you are next to a

 21  microphone either at your counsel table or somewhere else.

 22  That's why we --

 23             THE WITNESS:  I can try to --

 24             MR. KOLODIN:  Could you kind of lean over so

 25  everybody --
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 01             MR. STRASSBURG:  Everybody can hear you?

 02             THE COURT:  And certainly don't be afraid to

 03  speak loudly.  It will be okay.

 04             THE WITNESS:  Okay.

 05             THE COURT:  Much better.

 06             THE WITNESS:  Much better.

 07  BY MR. STRASSBURG:

 08        Q.   Do you have any familiarity with the EPM?

 09        A.   I do.  I do.

 10        Q.   And just so we are clear, this is -- we are

 11  talking about the 2019 EPM?

 12        A.   Correct.  That is the only one legal to use

 13  right now?

 14        Q.   And how did you gain your familiarity with the

 15  2019 EPM?

 16        A.   Every two years, the process is the Secretary

 17  of State must -- is required to produce a new electric

 18  procedure manual.  And that process involves recorders and

 19  election directors, which is basically the first step, to

 20  go through it chapter by chapter to address any changes

 21  primarily in statute order and procedure that we may or

 22  may not have.

 23        Q.   And what was your involvement in that

 24  consultation procedure for the 2019 EPM?

 25        A.   We had numerous meetings that lasted basically
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 01  all day.  So 30 to 36 hours of in-person consultation

 02  going through, like I said, chapter one through the end of

 03  the EPM.

 04        Q.   And what was your personal involvement in those

 05  meetings?

 06        A.   I was there.  We -- when discussions came up,

 07  some chapters didn't require a lot of discussion, some

 08  did.  But we were there and went through each chapter and

 09  each paragraph of each chapter.

 10        Q.   And were you there just as a recipient of the

 11  word from Phoenix?  Or were you there in a meaningful

 12  capacity?

 13        A.   Meaningful capacity.

 14        Q.   Tell us what you mean by that.

 15        A.   Well, they rejected my proposal.  I don't think

 16  the campaign finance chapter should be an EPM.  And I have

 17  objected to that numerous times, but it is still there.

 18  Other recorders rejected to other parts of it, and then we

 19  take votes and it either stays and or it comes out.  I

 20  lost that vote.

 21        Q.   Were there any restrictions on what substance

 22  in the EPM could be discussed?

 23        A.   No.  It was an open forum of discussion.

 24        Q.   Now, you have been sitting in the courtroom

 25  patiently, and do you recollect any discussion about this
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 01  language that we have been talking about, the EPM

 02  provision on page 215 that allows discretion in the

 03  selection of recount ballots?

 04        A.   No.  I totally agree that it is part of the law

 05  and the board was right in making a vote to expand the

 06  hand-count.

 07        Q.   Now, in your job as county recorder, do you

 08  have any occasion to consult the EPM personally or is that

 09  something that you delegate to staff?

 10        A.   Primarily it is me.  My chief deputies is

 11  knee-deep in the procedures manual also.  But if questions

 12  arise on how we do our job, they come to me and we go to

 13  the documentation.

 14        Q.   And do you have any familiarity with the 2021

 15  draft EPM?

 16        A.   Yes.  That one was done virtually so it was all

 17  Zoom calls.

 18        Q.   Because of COVID?

 19        A.   Yeah.  Yes.

 20        Q.   And did you -- were you involved in those?

 21        A.   We were on the line, yes.

 22        Q.   Do you -- I mean, it is true, isn't it, that

 23  with respect to this provision on the discretion to

 24  increase the count size, that same provision was in the

 25  2021?
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 01        A.   To the best of my knowledge, yes.

 02        Q.   And nobody objected to it?

 03        A.   It not that I recall.  No.

 04        Q.   It wasn't a bow in the contention?

 05        A.   Not that I recall.  No.

 06        Q.   The representatives from the secretary -- from

 07  Secretary of State Katie Hobbs' office participated?

 08        A.   And my opinion, ultimately it's the Secretary

 09  of State to put something in or take something out, so --

 10        Q.   And it is still there?

 11        A.   It is still there.

 12        Q.   I will direct your attention just a little

 13  longer to your qualifications.  Do you have any election

 14  certifications?

 15        A.   I do.

 16        Q.   Could you tell us what they are and what they

 17  mean?

 18        A.   Every two years with the state -- the Secretary

 19  of State puts on a training course to be state certified

 20  election official.  I have gone through that training

 21  three times.  I have three diplomas in my office.  I have

 22  completed all of the courses for the CERA program which is

 23  a Certified Election Resource Administrator, it is a

 24  national certification.

 25        Q.   Do you have any involvement in the signature
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 01  verification process for the early mail-in ballots?

 02        A.   That is exactly my authority, is to signature

 03  verify every ballot that comes back in.  And, yes, I do

 04  personally participate in that.

 05        Q.   Now, do you have -- can you think of any

 06  objective reason -- well, let me ask it this way.  Do you

 07  have full and complete confidence in the United States

 08  mail to deliver all mail-in ballots committed to their

 09  charge?

 10        A.   I do not.

 11        Q.   Do you have any reason for that you could point

 12  to?

 13        A.   I have got a couple of reasons.  In the 2018

 14  election, we were contacting the post offices in the

 15  county.  And I contacted one, it was the Friday before the

 16  election, and they said they had a ballot -- a tray of

 17  over 400 ballots they were not going to deliver to my

 18  office because they missed the deadline.

 19             I inquired about what was the deadline they

 20  were referring to.  They said October 31st.  And my

 21  response was that was a suggested mail by date.  Your job

 22  is to take the mail from A and deliver it to B, so you

 23  need to bring those ballots down to me.

 24             In my opinion, had I not called them, those

 25  400 -- roughly 400 people would not have had their ballots
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 01  counted.

 02        Q.   Do you have -- thank you.  Do you have complete

 03  confidence in the ability of the post office to deliver

 04  mail addressed to you, to you?

 05        A.   I do not.

 06        Q.   And what do you base that on?

 07        A.   A letter a constituent brought in just this

 08  last week where he tried to mail me a letter and the post

 09  office had marked it as undeliverable.

 10        Q.   And that is a letter that you first showed to

 11  me during the break; right?

 12        A.   Correct.

 13        Q.   Could you -- let me show it to you.  Could you

 14  describe this envelope?

 15        A.   It is just a standard letter-type envelope.

 16  They redacted out who sent it to me, but you can clearly

 17  see my name and address.

 18        Q.   Is the address correct?

 19        A.   It is.

 20        Q.   And the stamp in yellow?

 21        A.   That is what the post office puts on when there

 22  is an issue with it.  This says, "Return to sender.  Not

 23  deliverable as addressed."

 24        Q.   And how did you find out about this letter

 25  addressed to you that was returned to sender?
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 01        A.   The individual that actually tried to mail it

 02  to me brought it in my office to show it to me.

 03        Q.   Now, in your -- do you have any experience in

 04  government, generally?

 05        A.   About 30 years, yes.

 06        Q.   All right.  Do you have any experience in the

 07  legislature?

 08        A.   Eight years.

 09        Q.   From when to when?

 10        A.   The election cycle 2008 to 2006 or I served

 11  from 2009 to 2017.

 12        Q.   As a member of the legislature, did you have

 13  any occasion to consider your vote on bills regarding

 14  elections?

 15        A.   Constantly.  Yes.

 16        Q.   And election procedures too?

 17        A.   Yes.  And I actually drafted and sponsored some

 18  election bills.

 19        Q.   All right.  You drafted them yourself or did

 20  you farm that out to someone else?

 21        A.   Well, we have leg (phonetic) counsel.  It is a

 22  group of lawyers in a bullpen that draft what we want

 23  done.  But it is up to the sponsor to approve the language

 24  that comes out.

 25        Q.   So it sounds like you had to read election
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 01  legislation as part of your job and decide whether to vote

 02  on it or not?

 03        A.   Every day.  I probably made over 10,000 votes

 04  in my eight-year career there.

 05        Q.   And it sounds like, correct me if I am wrong,

 06  that when you would review election legislation as a

 07  legislator voting on it, you had to form some sort of

 08  meaningful understanding of its provisions?

 09        A.   Correct.

 10        Q.   Did you have any committee chairmanships?

 11        A.   I did.  For four years, I was the chairman of

 12  IT, information technology and transportation.  And my

 13  last two years, I was a rules chairman and an ethics

 14  chairman.

 15        Q.   Now, what made you think you were the guy to be

 16  chairman of the IT committee?

 17        A.   My 30 years of IT experience before I got

 18  elected.

 19        Q.   Without going on too long, could you just give

 20  the judge a recap of your IT experience, explaining how it

 21  relates to elections?

 22        A.   Sure.  I started off in 1979 with 3rd ID as a

 23  computer operator worker on the IBM 36030.

 24        Q.   So you are an Army guy?

 25        A.   I am an Army guy, 10 year veteran.
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 01             Migrated into the SPARCstation.  We did GIS

 02  mapping for commanders on the battlefield, real-time

 03  simulations.  And then I spent 15 years in Norco BBA.  The

 04  last five years doing Internet security for DOD in

 05  Department of the Army.

 06             I had a database of 1.2 billion records online

 07  that I had to maintain and keep available.

 08        Q.   Okay.  Thank you.

 09        A.   I could go on, but --

 10        Q.   No.  No.  I'm good.  That's good.  I think we

 11  all get a flavor.

 12             On the rules committee, what were your

 13  responsibilities regarding votes on election legislation?

 14        A.   Every bill that got passed through a normal

 15  committee or a subcommittee had to go through rules to

 16  make sure it was legal in nature and conform to the

 17  Constitution.  That was my job.  I didn't take public

 18  testimony.  I dealt specifically with the legal staff on

 19  the constitutionality of the bills.  And with my opinion

 20  of it, they would either go through or not.

 21        Q.   So it sounds like you had to have some working

 22  knowledge of the Arizona Constitution to do that job; is

 23  that right?

 24        A.   Correct.  And believe it or not, I read it

 25  every bill that went across my desk.
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 01        Q.   Now, you also were chairman, you said, of

 02  ethics.

 03        A.   Correct.

 04        Q.   What were your responsibilities there, to the

 05  extent you can discuss them.  I realize that is a lot of

 06  sensitive confidential information.

 07        A.   It could be.  Whenever there was a complaint

 08  brought up against the legislature, it would go to the

 09  ethics committee.  And then we would have to adjudicate it

 10  whether to go actually have a committee hearing or not.

 11             Fortunately for me in my two years, we never

 12  had to have a committee hearing.  We were able to take

 13  care of the situation elsewhere.

 14        Q.   All right.  Now, let me ask, do you have any

 15  familiarity with this proposed hand count in Cochise

 16  County?

 17        A.   I do.  Yes.  Now.

 18        Q.   And how did you become familiar?

 19        A.   Going through the Elections Procedures Manual

 20  and referencing statute.

 21        Q.   So do you have as a recorder, do you have any

 22  involvement in that recount?  I'm sorry.  Proposed recount

 23  of all of the ballots?

 24        A.   Of what we are -- of why we are here?  Yes.

 25        Q.   What is your responsibility?
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 01        A.   The board has asked me to lead the effort to do

 02  the 100 percent hand count.

 03        Q.   Does the board have authority, in your view, to

 04  ask you that?

 05        A.   I believe they do.

 06        Q.   And is there any kind of plan for this or are

 07  you just going to wing it?

 08        A.   No.  There is a plan.  We are going to follow

 09  the Elections Procedures Manual by the letter.  It is

 10  going to be the same as the two percent count, just more

 11  ballots.

 12        Q.   What do you mean by the two percent count?

 13        A.   That is typically what we have done in the past

 14  was to do a two percent audit.  That was two percent of

 15  the election day or one percent or 5,000 of the early

 16  ballots.  So the procedure would be exactly the same, it's

 17  just going to be in a larger scale.

 18        Q.   So it sounds like you are saying you are going

 19  to use the same EPM procedures you have used before except

 20  for the volume of ballots involved?

 21        A.   Correct.

 22        Q.   So let me ask you about that.  Have you thought

 23  about how you are going to staff this operation?

 24        A.   Yes.  There is actually a procedure in the

 25  procedure manual of how to get workers.  I put out the
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 01  call to the party chairs, and I am happy to announce that

 02  we are over 300 volunteers.  And that was in less than a

 03  week.  Three of the -- the three recognized parties will

 04  all be in attendance:  Republican, Democrat, and

 05  Libertarians, their chairs will be there.  And as I said,

 06  over 300 volunteers.

 07        Q.   So can anybody participate in this recount?

 08        A.   There are two restrictions.  One is you have to

 09  be a registered voter in Arizona.  And the other one is

 10  one party can't have more than 75 percent of the total

 11  amount of volunteers, and we are under that 75 percent

 12  mark.

 13        Q.   Do you have any Democrat volunteers?

 14        A.   We do.  I have six parties that will be

 15  represented.

 16        Q.   And can you estimate for us the number of

 17  Democrat volunteers?

 18        A.   Yeah.  55.

 19        Q.   How about Libertarian?

 20        A.   It is right around 45 or 50.

 21        Q.   Okay.  And so it sounds like Ms. Vasquez could

 22  be a volunteer for this; right?

 23        A.   Could be.

 24        Q.   Even if she lives in Phoenix?

 25        A.   Correct.
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 01        Q.   So as long as she -- as you said, to summarize,

 02  she is a registered voter in the state, she can volunteer

 03  to participate in the hand count?

 04        A.   Correct.  The list comes through the party

 05  chairs, so she would have had to contacted one of the

 06  chairs and had them put them on the list.  But, yes.

 07        Q.   If she wanted to?

 08        A.   If she wanted to.  Correct.

 09        Q.   And that would -- she would have to come to

 10  Bisbee for that?

 11        A.   It looks like the location will be Sierra

 12  Vista.

 13        Q.   Okay.  Let's talk about the location.  It

 14  sounds like -- well, I should ask you.  Do your

 15  responsibilities that include selecting the location for

 16  the hand count and making sure that it is secure?

 17        A.   Yes, I do.

 18        Q.   And how have you gone about discharging that

 19  responsibility?

 20        A.   I have identified four possible locations.  I

 21  am waiting pending the outcome of this trial to select one

 22  of them.  All four are in Sierra Vista.  I have only gone

 23  to two of them.  I haven't walked through the other two

 24  yet, but I plan on doing that tomorrow.

 25        Q.   So the two that you walked through, which are
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 01  candidates for the location, could you describe them and

 02  tell us what makes you think they are secure for this?

 03        A.   Well, one building is totally by itself with

 04  its own parking lot.  And the other one is a closed-out

 05  department store which has a lot of square footage and

 06  limited access from the outside.

 07        Q.   But to get a closed-out department store, that

 08  is going to cost you a lot of money, isn't it?

 09        A.   It is going to be a donation.

 10        Q.   From who?

 11        A.   The owner.

 12        Q.   You have talked to him?

 13        A.   I have.  I talked to him yesterday on the

 14  phone.

 15        Q.   Okay.  What are you going to do to make sure

 16  the building is secure?

 17        A.   We are probably going to use deputy sheriffs.

 18        Q.   Do they carry guns?

 19        A.   They do, yes.

 20        Q.   And how are you going to get deputy sheriffs?

 21        A.   I have already contacted the sheriff himself

 22  and he is committed to helping out.

 23        Q.   And that -- who is the sheriff?

 24        A.   Mark Daniels.

 25        Q.   I see.  All right.  And how are you going to --
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 01  let's talk the security of the logistics.  How do you plan

 02  to get these paper ballots from where they are to your

 03  secure facility for the hand count?

 04        A.   Currently, when we transfer the ballots from my

 05  office of the elections director we use lockable

 06  weathertight containers.  Those same containers will be

 07  used to transport these to the other location.

 08        Q.   And how many of those containers do you have?

 09        A.   I have 12 right now.

 10        Q.   And how big are they?

 11        A.   Footlocker size.  If you are in the military

 12  you know what that is, but --

 13             THE COURT:  It has something to do with the

 14  telephone line.  We are okay.

 15             MR. STRASSBURG:  Sorry.

 16             THE COURT:  It is just checking to make sure

 17  you are paying attention.

 18             MR. STRASSBURG:  Whenever I hear a bell I stop.

 19             THE COURT:  You are well trained, sir.

 20  BY MR. STRASSBURG:

 21        Q.   So how many -- can you give us an estimate of

 22  how many of these paper ballots you are expecting?

 23        A.   Well, when I presented to the board last time,

 24  I used the estimation of 35,000.

 25        Q.   Where did you get that?
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 01        A.   That was the center point of the 2020 election

 02  and the '22 primary.  I took the turn out of those two,

 03  added them, divided them by two and I came up with 35,000.

 04        Q.   So have you been receiving early ballots for

 05  the November 8th general?

 06        A.   We have.

 07        Q.   And is that amount kind of enabling you to give

 08  a gauge of what to expect, do you factor that?

 09        A.   It is getting closer than last time.  I don't

 10  think we are going to hit 35,000.  We process and send

 11  over to the elections roughly 20,000 ballots and I have

 12  got 4,000 in my vault, also pending whatever the post

 13  office dropped off today.

 14        Q.   Okay.  Let's talk about, once we get the

 15  lockboxes into the big, secure room guarded by armed

 16  sheriff deputies, so then do you expect to have happen?

 17        A.   We will have a very select group of people that

 18  actually operate in that area.  Because you will have to

 19  transport the ballots to the working tables in back.  So

 20  we will work in a small group, maybe six people that their

 21  primary duty will be standing with the ballots themselves.

 22        Q.   Will that select group be all Republicans, or

 23  are you going to have kind of a tri-partisan group?  Or

 24  how are you going to do that?

 25        A.   That's the goal is to have at least three
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 01  parties there.  As this process goes forward, I will be

 02  maneuvering around the entire facility with the three

 03  party chairs.  So whenever I see they will see.

 04        Q.   And the three parties would be, what,

 05  Republican, Democrat, Libertarian?

 06        A.   Libertarian.

 07        Q.   And you have got three others?

 08        A.   I have got the party of non designated,

 09  independent, and other.

 10        Q.   Okay.  And they are going to be there as well?

 11        A.   They will be.  Yes.

 12        Q.   All right.  Tell us about your -- the quality

 13  of communication you are having as the recorder with these

 14  party chairman in Cochise County.  How would you

 15  characterize it?  Is it -- is it cooperative?  Is it

 16  frosty?  Is it something in the middle?  What?

 17        A.   I think it is very cooperative.

 18        Q.   What makes you think so?

 19        A.   I have had no issues that have been brought up

 20  about the process to date.  It was a little accelerated,

 21  but they have all responded to all of my e-mails that I

 22  sent out in a timely manner.

 23             I requested initially at 5 p.m. on Tuesday the

 24  initial list of workers.  I had the authority to go two

 25  days longer if I think I need more people, so I gave the
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 01  parties more time.  And basically it went from 162 to over

 02  300, so --

 03        Q.   Now, other than getting sued by these lawyers,

 04  has anybody else pushed back on you?  Any of the county

 05  chairman said wait a minute, there is going to be mass

 06  confusion.  It is going to be awful.  You will never get

 07  it done in time.  You can't do this.  You don't have the

 08  authority.

 09             Has there been any pushback like that?

 10        A.   From the county chairs, no.

 11        Q.   Let's talk about the actual procedures of the

 12  count.

 13             Okay.  Got it.

 14             Are you going to make those up yourself or are

 15  you going to follow an establish standard authority on

 16  that?

 17        A.   The policies are in the procedure manual.  They

 18  give accepted processes for counting the ballots.

 19        Q.   Which one are you going to use?

 20        A.   The three-person method.

 21        Q.   Okay.  Tell us how that works.

 22        A.   Basically you have one person call out the

 23  race.  Something that wasn't brought up is we are only

 24  looking at four races on the ballot.  There is one federal

 25  race, one statewide race, one legislative race, and one
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 01  initiative.  And it cannot be uncontested, that have to be

 02  contested races.

 03        Q.   Why just four and why --

 04        A.   That is the procedure manual.

 05        Q.   I see.

 06        A.   It would have been a fifth one had we had the

 07  presidential race on this.  Since we don't, there is only

 08  the four.  So those are the only four races that will be

 09  drawn by lots on Wednesday the day after the election.  We

 10  will draw those out so we know what races we are looking

 11  at.  We can drive on.

 12             The forms that are going to be used, they are

 13  examples in the procedure manual.  We are going to follow

 14  with those.

 15             But on the three-person method, you have

 16  someone who calls it out.  I will use me as an example.

 17  We will call out and you go, Recorder Stevens, those two

 18  people will markdown that I got a vote.  They will go

 19  through a batch so I am looking at batching 25 ballots at

 20  a time.

 21        Q.   Is that standard?

 22        A.   That is in the procedure manual.  There is a

 23  variable.  You can go to 100, I guess, if you want.  But

 24  25 seems like a very easy number to work with, because if

 25  there is an error, you come down and someone gets 23 and
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 01  someone gets 24, you back and start over.  But if you have

 02  100 or 200 of those, then it takes a longer process time.

 03             So once those four races are done and the 25

 04  ballots have gone through, you compare the numbers.  If

 05  they match up, it is considered good.  You batch them back

 06  up and you move to the next batch.

 07        Q.   All right.  And how are you going to -- well,

 08  let me ask it this way.  How long do you estimate this

 09  process is going to take to count all of these 30,000 some

 10  ballots?

 11        A.   Okay.  My mic is okay.

 12        Q.   I know.  Just kind of leaned forward.

 13        A.   There is two variables.  That is how many early

 14  ballots will I get?  And when I presented to the board

 15  last week, I used 35,000, so I expect that number to be

 16  less.

 17             The other one is how many are voted on election

 18  day?  So we are not going to know that until Wednesday,

 19  but the estimation is roughly 10,000.

 20             So I am looking at maybe 30,000 now for early

 21  ballots because all I have got is Friday, Monday, and

 22  Tuesday and what is dropped off on election day, so there

 23  is not much time left to get them back in.

 24        Q.   How do you know how many of these early ballots

 25  you have?
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 01        A.   Well, as -- we document them as we verify the

 02  signatures going through them.  We batch them in batches

 03  of 200, and then we transfer them over to the elections

 04  department.  We are currently averaging about 2,000 a day

 05  that goes over.  It tends to be a good process to go

 06  through, but when you have a lot of phone calls and that

 07  kind of thing, it tends to get slower.

 08        Q.   Okay.  So just roughly, could you run the

 09  numbers for us that makes you think you can get through

 10  these 35 -- first of all, I should ask, how much time do

 11  you have to do this?

 12        A.   This has to -- it starts the day after the

 13  election and the board was concerned that it needs to be

 14  done by the date of canvas.  So that is my end date.

 15             Statute says it's 10 business days, so that is

 16  the 22nd of November.  So there is plenty of time to do

 17  this.

 18             To give you an example, this is a large one I

 19  had before.  Say you have 60 tables and each table gets

 20  four batches of 25, so they have to count 100 ballots in

 21  an hour.  So if they do that, every hour you do 6,000

 22  ballots.  So in four hours you have done 24,000 ballots.

 23  So it seems very doable to do it.  If it is not done in a

 24  day, come back and do the second day and it should be

 25  done.
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 01        Q.   So where are you going to get the tables and

 02  chairs?

 03        A.   Volunteers.  I am contacting the -- like the

 04  Knights of Columbus, the church I go to, we are grabbing

 05  tables and chairs from them.  Maybe contact the Rotary,

 06  Kiwanis, see what they have got.  I think I can get them

 07  all from the churches.

 08        Q.   So how would you characterize your personal

 09  level of confidence as county recorder charged with the

 10  duty to do this correctly, what is your level of

 11  confidence that you can do this hand-count within the time

 12  allotted?

 13        A.   I have a high level of confidence.  It's a --

 14  at the basic level, it is a very simple process.  And then

 15  you just have to scale up the process.

 16             I have got a lot of people that want to work

 17  with me.  I have got a lot of volunteers that want to

 18  volunteer to do this job.  I have got locations that we

 19  can do this in now.  And I have got plenty of time to

 20  complete this task.  So I have a very high level of

 21  confidence we can get it done within the time frame and be

 22  very accurate with it.

 23        Q.   Now, how are you going to manage this whole

 24  process?  Is that in the procedure manual too or do you

 25  make that up as you go?
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 01        A.   Well, there is some things in the procedure

 02  manual, but what I decided to do is a couple levels of

 03  management.  I am going to have a group of tables, we will

 04  say six, and then I will have a supervisor over those six

 05  tables.  And I have got 60 tables working, I will have 10

 06  supervisors.  Those people work directly with me and the

 07  chairs and they will be the conduit between us and the

 08  actual workers.  Because you don't want 60 groups of

 09  people getting up and moving around and trying to get

 10  things done.

 11             They will be transporting ballots

 12  back and forth, letting me know if there is an issue.  It

 13  will be very difficult for 180 people to be texting me

 14  that my foot hurts or the light went out or whatever.

 15             So they multi-level management process, which

 16  was well taught in the military, seems to work out very

 17  well.  It should work out in this case for me.

 18        Q.   Let me direct your attention to another matter.

 19  I see it in your eyes.  Training.  These are just

 20  volunteers.  They are not going to know nothing about the

 21  stuff.  It is going to be a total mess because none of

 22  them are going to be trained; true?

 23        A.   They will be trained before they start working.

 24        Q.   Tell us about the training you anticipate.  Who

 25  is going to do it?  Who is going to do it?
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 01        A.   Who is going to actually do the training?  The

 02  goal is from Wednesday to Saturday, I will get that second

 03  level of management trained up and then we will move out

 04  and train the workers themselves.  So now one person

 05  doesn't have to train 300, they only have to train 25

 06  people at a time.

 07             It is not incredibly difficult because you are

 08  counting to 25 and you are marking it off.  So I don't --

 09  I don't expect a lot of issue with it.

 10        Q.   So the training, is it all going to be oral or

 11  will there be written handouts or copies of the rules or

 12  something else?

 13        A.   It will be written.  I have got everybody's

 14  e-mail addresses, I will be sending it to them.

 15             If I have time, I will do a YouTube video.  I

 16  am an IT guy, so that kind of thing works well for me.

 17  But they will have written instructions that they can

 18  bring in with them, and hopefully they will have with them

 19  and we will have extra copies.  But, again, it's not a

 20  difficult process.

 21        Q.   Now, let me ask you this.  It is kind of the

 22  heart of the matter you have been in the courtroom for the

 23  testimony of Ms. Stephenson?

 24        A.   No relation but, yes.

 25        Q.   Stephenson?

�0116

 01        A.   [Indiscernible.]

 02        Q.   And you have been here for the video testimony

 03  of Ms. Vasquez; right?

 04        A.   Correct.

 05        Q.   Did it seem to you that the basis for their

 06  concerns was that they believe there is some important

 07  difference between how you're going to do this proposed

 08  recount, and how recounts have been done in the past, and

 09  will be done for the November general election.  Do you

 10  agree with that?

 11        A.   I would tell you that I will follow the

 12  procedures in the procedure manual and the statute to the

 13  letter.

 14        Q.   I am asking you a different question.  It is

 15  about the difference.

 16             Do you see that there is going to be a

 17  difference, an important difference between how recounts

 18  have been done previously under the EPM that Secretary

 19  Hobbs wrote and you reviewed, and how you're going to do

 20  this proposed recounts?

 21        A.   I see no difference.

 22        Q.   Now, what provision, if any, are you going to

 23  make to give access to the county's director of elections?

 24  Will she be excluded?  Will she be allowed?  What were

 25  what will her role be?
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 01        A.   No.  I don't want to exclude anybody,

 02  especially her because she has some experience in doing

 03  this also.

 04             But there still has to be order in the room.

 05  And there is something in the procedure manual that, say,

 06  workers gets disorderly, I will have the authority to

 07  remove them.  But I don't foresee that being an issue, not

 08  at all.  Totally welcome her support and her help.

 09        Q.   Thank you, sir.

 10             Now, let me ask you, are you familiar with

 11  Title 16, Section 602(B)?

 12        A.   I am.

 13        Q.   And how did you get familiarity with that

 14  specific statutory provision?

 15        A.   Reading it.  And going through it.  It is very

 16  easy to follow.

 17        Q.   Okay.  And this -- also we have been talking

 18  about a provision in the EPM of 2019 that says about the

 19  discretion to increase the count size.  Are you familiar

 20  with that?

 21        A.   I am.

 22        Q.   And how did you get familiar with that

 23  provision?

 24        A.   Reading it also.

 25        Q.   All right.  And as a public official charged
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 01  with the duty of complying with the EPM and the statute,

 02  can you tell us, does it --

 03             THE COURT:  Two beeps means nothing else.

 04  BY MR. STRASSBURG:

 05        Q.   Does it seem to you that there is any conflict

 06  between those two provisions?

 07        A.   None whatsoever.

 08             MR. STRASSBURG:  Judge, may I have a moment

 09  to --

 10             THE COURT:  Okay.  Of course.  Absolutely.

 11             [Pause in the proceedings.]

 12             MR. STRASSBURG:  You know, that's a great

 13  question.  He is the brains of the operation.  I am just

 14  the eye candy.

 15             Thanks for laughing, Judge.  You could have

 16  fought me on that.

 17             THE COURT:  You know we have a record of this;

 18  right?

 19             MR. STRASSBURG:  Yeah.  But it doesn't have to

 20  be boring; right?

 21             THE COURT:  That's true.

 22  BY MR. STRASSBURG:

 23        Q.   The volunteers, is it unusual to utilize

 24  volunteers for this purpose or do you do it all of the

 25  time?
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 01        A.   No.  Volunteers are used all of the time in

 02  election cycles.

 03             MR. STRASSBURG:  I think that is it.  Thank

 04  you, Judge.

 05             Wait a while.  There might be questions for

 06  you.

 07             [Pause in the proceedings.]

 08             MR. BLEHM:  May I just ask a clarifying

 09  question?

 10             THE COURT:  Yes, Mr. Blehm?

 11             MR. BLEHM:  Does she go next and then do I go

 12  next or --

 13             THE COURT:  I am going in the same circle.

 14             MR. BLEHM:  Okay.  So I will go after

 15  plaintiff.

 16             THE COURT:  The way I am -- you are

 17  representing specific defendants, they are representing

 18  specific defendants.  The way I am going is in the same

 19  circle.

 20             MR. BLEHM:  Okay.

 21             THE COURT:  So it is the same order of

 22  questioning for every witness.

 23             MR. BLEHM:  Thank you, Your Honor.

 24             THE COURT:  You bet.

 25  
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 01                       CROSS-EXAMINATION

 02  BY MS. ESTES-WERTHER:

 03        Q.   Mr. Stevens, Christina Estes-Werther for Lisa

 04  Marra.  Have you conducted a hand count before in the past

 05  six years?

 06        A.   For a county election, no.

 07        Q.   Are you aware that Lisa Marra is the statutory

 08  officer in charge of the hand-count process?

 09        A.   Yes.  And I argue that she should have been

 10  doing this.

 11        Q.   So you have proposed -- the board has proposed

 12  a plan of which you are going to proceed with a hand

 13  count.  How are you going to retrieve those ballots from

 14  Ms. Marra?

 15        A.   Through the chain of custody process.

 16        Q.   And when you say the chain of custody

 17  process --

 18        A.   It is going to be the same as we give her the

 19  ballots from the early voting.

 20        Q.   And where are you getting that authority?

 21        A.   From the chain of -- through the board by

 22  putting me in charge of this process.

 23        Q.   So is there a statute or the procedure that

 24  specifies that this particular procedure of retrieving

 25  ballots for a full hand count, is that in the statute?
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 01        A.   I would have to look.

 02        Q.   And did you consult with Ms. Marra at all about

 03  any of these plans?

 04        A.   No.

 05             MS. ESTES-WERTHER:  That is all the questions

 06  that I have, Your Honor.

 07             THE COURT:  Thank you.

 08             Ms. Andrews?

 09             Oh, I'm sorry.  Ms. Madduri; right?

 10             MS. MADDURI:  That's right.  Thank you.

 11             MR. BLEHM:  It's three together.

 12             MS. MADDURI:  I will introduce myself so you

 13  know who you are talking to.  My name is Lalitha Madduri,

 14  and I represent the plaintiffs in the case.

 15             THE WITNESS:  Okay.

 16  

 17                       CROSS-EXAMINATION

 18  BY MS. MADDURI:

 19        Q.   Good morning, Recorder Stevens.  Thank you for

 20  being here.  I know it is an election.

 21        A.   Nowhere else to go.

 22        Q.   I know how busy you all are.  I also want to

 23  thank you for your service.

 24        A.   Thank you.

 25        Q.   How -- you have been the Cochise County
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 01  recorder since 2017; is that correct?

 02        A.   January of, yes.

 03        Q.   And how many election-related ballot audits

 04  have you performed in your capacity since then?

 05        A.   0.

 06        Q.   Have you overseen any hand-count audits of

 07  ballots in the time that you have been in office?

 08        A.   For official county elections?

 09        Q.   That's right?

 10        A.   No.

 11        Q.   What about for any other election?

 12        A.   Yes.

 13        Q.   What is that?

 14        A.   County elections for like the Cochise County

 15  Republican committee election -- election of the officers.

 16  I have been part of the statewide election.

 17        Q.   I see.  Okay.  But nothing -- nothing in

 18  Cochise County, no statewide elections that are voted in

 19  by the general public of the county?

 20        A.   Yes.

 21        Q.   Have you trained volunteers to conduct

 22  hand-count audits of ballots for countywide or statewide

 23  election that all voters participate in?

 24        A.   Not yet.

 25        Q.   Who has conducted those audits in Cochise

�0123

 01  County since you have been in office?

 02        A.   The election director.

 03        Q.   And currently that would be Director Marra?

 04        A.   Correct.

 05        Q.   So in 2020, Director Marra conducted these

 06  hand-count audits?

 07        A.   To the best of my knowledge, yes.

 08        Q.   Okay.  You -- I think you explained this

 09  extensively on your direct.  But you were previously a

 10  state legislator; is that right?

 11        A.   Correct.

 12        Q.   Okay.  So you have read and drafted and passed

 13  your fair share of statutes, whether related to elections

 14  or otherwise; is that fair?

 15        A.   Only the best law available.  Yes.

 16        Q.   And I assume in drafting those, you have been

 17  become familiar with some of the statutory text and sort

 18  of how to these things are drafted, a general -- I assume

 19  you have developed a general knowledge of all of that in

 20  that capacity?

 21        A.   You'd be correct, yes.

 22        Q.   Okay.  Have you -- is it your general

 23  understanding that when the word "shall" is used, that is

 24  a mandatory provision?

 25        A.   Yes.
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 01        Q.   And that that does not allow for any discretion

 02  beyond what the statute says?

 03        A.   That's correct.

 04        Q.   And I think you testified about this, but are

 05  you familiar with the statutory requirements that are laid

 06  out in 16â€“602 for hand-count audits?

 07        A.   There is two of them.  Yes.

 08        Q.   There is 16â€“602, and what is the other statute

 09  you referring to?

 10        A.   No.  You have two paragraphs, there is B and F.

 11        Q.   Right.  Certainly.

 12        A.   Yes.

 13        Q.   And there are other sections as well of that

 14  statute.  But 16â€“602, it is your understanding that that

 15  is the provision of Arizona law that governs these

 16  hand-count audits that way are discussing today?

 17        A.   Correct.

 18        Q.   And I think you are alluding to this, but

 19  Section F is the one that specifically relates to the

 20  audits of early ballots; correct?

 21        A.   Correct.

 22        Q.   It sounds like you have studied this provision.

 23  You are very familiar with it?

 24        A.   I am getting better.

 25        Q.   So you -- at least it is familiar to you or you
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 01  do recall that Section 16-602(F) provides for a random

 02  sampling and hand audit of early ballots at, quote, a

 03  number equal to one percent of the total number of early

 04  ballots cast or 5,000 early ballots, whichever is less;

 05  correct?

 06        A.   Correct.

 07        Q.   But you don't intend to follow that part of the

 08  provision; correct?

 09             MR. KOLODIN:  Objection.

 10             THE COURT:  What is the basis of the objection?

 11             MR. KOLODIN:  I would say calls for a legal

 12  conclusion, but argumentative; right?  She is actually

 13  trying to make an argument with respect to her meaning of

 14  the statute that he doesn't intend to follow it.  I guess

 15  vagueness would be the proper objection.

 16             THE COURT:  The way the Court understood the

 17  question, and I apologize for interrupting at the end, is

 18  that she is asking this witness in his proposed role

 19  overseeing the audit hand-count, whether his audit

 20  hand-count follows the statute requirement of a random

 21  sample.  He is in perfect position to be able to answer

 22  that.

 23             That objection is overruled.

 24             MR. KOLODIN:  Thank you.

 25             THE COURT:  Thank you.
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 01              If you need to have her --

 02             THE WITNESS:  No.  I am good.

 03             THE COURT:  Okay.  Go ahead, sir.

 04             THE WITNESS:  In conjunction with the EPM, yes.

 05  I will follow the law.

 06  BY MS. MADDURI:

 07        Q.   Is it not your intention to hand-count all of

 08  the early ballots?

 09        A.   Rephrase?

 10        Q.   Is it -- when you are conducting the audit --

 11        A.   I intend to count every ballot.

 12        Q.   Okay.  So that means that you do not intend to

 13  use a random sample for the hand audit of early ballots at

 14  a number equal to the percent of the total number of early

 15  ballots cast or 5,000 early ballots, whichever is less;

 16  correct?

 17        A.   I would follow that if that is what the board

 18  wanted.  The board voted to up it to 100 percent.  And

 19  there is one line in the EPM it states that at their

 20  discretion, they can increase that value.

 21        Q.   I understand.

 22        A.   And the board did.

 23        Q.   I am asking you about the statute and what it

 24  says and whether you intend to follow what the statute

 25  says?
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 01        A.   I am required by law to follow the statute and

 02  the Elections Procedures Manual.

 03        Q.   But it is not your intention to conduct -- to

 04  use a random sample; is that fair?

 05        A.   The random sample would be 100 percent.

 06        Q.   Okay.  So the random sample will not be one

 07  percent of early ballots cast or 5,000 ballots, whichever

 08  is less; correct?

 09        A.   Right.

 10        Q.   Are you aware also that 16â€“602(F) only provides

 11  for increasing that number beyond the 5,000 maximum, if

 12  any race is, quote, equal to -- if any race is, quote,

 13  equal to or greater than the designated margin when

 14  compared to electronically tabulated results.

 15             Are you familiar with that?

 16        A.   That statute is correct.  But the procedure

 17  manual has extended that to the counties to evaluate that

 18  count to as high as they want.

 19        Q.   Okay.  So it sounds like you understand what

 20  the statute says?

 21        A.   Which has happened in the past.  Correct.

 22        Q.   Okay.  I am just asking about the statute.  I

 23  understand that there is an EPM.

 24        A.   Okay.

 25        Q.   And that is how the procedure is, but right
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 01  now, I'm just going to ask you about the statute.

 02        A.   I am just confused because you are asking me

 03  about part of the question, not the entire thing.  I have

 04  to follow statute and the procedure manual.  So you can't

 05  take one from the other and ask me to do one thing or the

 06  other.  They both work in conjunction with each other.

 07        Q.   Okay.  Are you familiar with the part of

 08  16-602(F) that states:  "If at any point in the manual

 09  audit of early ballots the difference between the manual

 10  count of early ballots is less than the designated margin

 11  when compared to the electronic tabulation of those

 12  ballots, the electronic tabulation shall be included in

 13  the canvas and no further manual audit of the early

 14  ballots shall be conducted."

 15        A.   I don't have it in front of me, but I agree

 16  with what you just read.

 17        Q.   Okay.  And you would agree that you won't be

 18  following that provision as you have planned for this

 19  early -- for the audit of early ballots; right?

 20        A.   Again, you are asking me to separate the two

 21  parts.

 22        Q.   I am.  I am.

 23        A.   I can't do that.  Because I have to follow the

 24  procedure manual by law also.  The board voted to go to

 25  100 percent.  They voted for me to do it, so to maintain
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 01  within the bounds of law, that's what I have got to do.

 02        Q.   Okay.  So your authorization or sort of why you

 03  are doing the hand-count audit the way you plan to do it

 04  is because you believe that the board has authorized to do

 05  that; is that right?

 06        A.   No.  The board did authorize me to do it.  The

 07  Court will decide if it is legal or not, but they did

 08  vote.  It was a two-to-one vote.  They voted for me to do

 09  this and 100 percent count.

 10        Q.   Okay.  So that -- that's where you derive your

 11  understanding that you have the authority to do this is

 12  because the board voted on it; is that correct?

 13        A.   That and the procedure manual allows them to

 14  vote on it.

 15        Q.   Can you point me to where in the Elections

 16  Procedures Manual that the board?

 17        A.   It is yellow.

 18             THE COURT:  That's okay.

 19             THE WITNESS:  That line right there.

 20  BY MS. MADDURI:

 21        Q.   Okay.  I understand.

 22             THE COURT:  Could you state the line for me so

 23  I know which one you are referring to.

 24             THE WITNESS:  It states:  "Counties may elect

 25  to audit a higher number of ballots at their discretion."

�0130

 01             THE COURT:  Thank you, sir.

 02  BY MS. MADDURI:

 03        Q.   Okay.  I would like to talk to a little bit

 04  about the plan that you were discussing with your counsel

 05  for how the audit is going to proceed.  How did you

 06  develop the plan?

 07        A.   Which part?  The whole plan?

 08        Q.   The whole thing.  How did you go about

 09  developing this plan?

 10        A.   I went through the procedure manual to

 11  determine what they required.  And when they were vague or

 12  holes in the plan, I used my experience to put into play

 13  the rest of the plan, i.e., the multiple levels of

 14  management.

 15        Q.   Okay.  So it is it fair to say you didn't

 16  consult anybody who has previously conducted a hand-count

 17  audit of ballots in developing your plan?

 18        A.   That is not fair to say.

 19        Q.   Okay.  Who did you consult?

 20        A.   A couple of people in Phoenix.

 21        Q.   Who was that?

 22        A.   Gina Zavota (phonetic), former elections

 23  director, Secretary of State.  And former recorder officer

 24  staff, I don't know if she wants her name read out loud.

 25        Q.   When did you start developing this plan?
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 01        A.   Shortly after the first vote.  Like I said, it

 02  was two Mondays ago.  So what, 14, 12 days ago.

 03        Q.   To the best of your knowledge, has a full

 04  hand-count audit of the early ballots ever been conducted

 05  in Cochise County?

 06        A.   To the best of my knowledge, I don't know.  I

 07  am only 61.

 08        Q.   Certainly not in the time that you have been

 09  County recorder; is that fair to say?

 10        A.   Correct.  Fair to say.

 11        Q.   Is your plan written down somewhere or

 12  published or available to the public?

 13        A.   It is in draft form, yes.

 14        Q.   Where is that accessible?

 15        A.   I can get you a copy.

 16        Q.   Okay.  That would be great.

 17        A.   Give me your e-mail address.

 18        Q.   I will get it.  I think for counsel, later.

 19             MR. KOLODIN:  We as counsel, we would also like

 20  a copy.

 21             THE WITNESS:  Sure.  I will give it to

 22  everybody.

 23             MR. BLEHM:  Agreed, Your Honor.

 24             THE WITNESS:  Transparency is key.

 25             THE COURT:  Over the lunch break, e-mail it to

�0132

 01  your counsel, and your counsel will e-mail it to everyone

 02  else.

 03             THE WITNESS:  If they give me an e-mail, I

 04  will.

 05             THE COURT:  Thank you.

 06  BY MS. MADDURI:

 07        Q.   Okay.  I think for the counting you mentioned a

 08  three-person method for the account; is that right?

 09        A.   Yes.

 10        Q.   Okay.  And is that the three-person call-out

 11  method that is described in the EPM?

 12        A.   It is.

 13        Q.   So am I correct in understanding that it would

 14  be a three-person team that would count each ballot?

 15        A.   Yes.

 16        Q.   Okay.  And they would do that for each race

 17  that you are auditing on the ballot; is that right?

 18        A.   Correct.  Four races, yes.

 19        Q.   So that means that three people would count

 20  each ballot four times; is that right?

 21        A.   No.  You would go down the list.  If you look

 22  at procedure manual in the back, they have got several

 23  forms.  Any form will have all four races already on it.

 24  So they will go through the ballot one time for all four

 25  races, and then the next ballot for all four.
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 01             It wouldn't be 24 ballots for the federal race

 02  and then you start over again for the state race.  You

 03  would do all four races, so you do the ballot one time.

 04        Q.   Okay.  And what is your plan to verify that

 05  that count was accurate?

 06        A.   When their totals match up.

 07        Q.   Whose totals?

 08        A.   The two people that are writing down who got

 09  the votes.

 10        Q.   Okay.  So you plan to do that?

 11        A.   One calls, two write.  Those to match up, it's

 12  deemed valid.

 13        Q.   Okay.  So once you have done that, will you do

 14  any further verification that the count was correct?

 15        A.   I am not planning on it.  No.

 16        Q.   Okay.  And how will you tally?

 17        A.   Using a sample form in the procedure manual,

 18  the tally sheet.

 19        Q.   I think you also mentioned that there would be

 20  six individuals, a select group of six individuals who

 21  would be with the ballots at all times.  Can you tell me

 22  more about that?

 23        A.   Yeah.  I am going to find six that I have the

 24  most confidence in and have them do that job.  I don't

 25  even know who they are right now.
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 01        Q.   So those six people are the only six people who

 02  are going to count the ballots?

 03        A.   No.  No.  No.  They are going to maintain the

 04  security of the ballots off to the side.  The volunteers

 05  are going to count them.

 06        Q.   What does it mean that they will maintain the

 07  security of the ballots?

 08        A.   They will sequester the ballots in one area and

 09  nobody but those six will have access to it.  It could be

 10  four people also, I just use six.

 11        Q.   Do you mean when the ballots are not being

 12  counted?

 13        A.   That is called ballots at rest.

 14        Q.   So while the ballots are out on the 60 tables,

 15  they wouldn't be subject to that sort of security?

 16        A.   Well, no.  Because they have to be counting

 17  them.

 18        Q.   Okay.  You mentioned that you have received

 19  names for 300 volunteers; is that right?

 20        A.   I have.

 21        Q.   But I think you wrote in your brief that the

 22  maximum number of volunteers is 220; is that right?

 23        A.   That's the minimum and the statute, four per

 24  precinct.  We have 55 precincts, it's actually 54.  We

 25  have one with nobody that lives in it.
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 01        Q.   Okay.  And I think you went over this, I just

 02  want to get the numbers right.  Did you say there were

 03  about 55 Democrats that --

 04        A.   Yes.

 05        Q.    -- that had been provided to you as potential

 06  volunteers for this?

 07        A.   Correct.

 08        Q.   And then I think you said there were another 45

 09  or 50 libertarians?

 10        A.   Correct.

 11        Q.   Does that mean that the remaining 200 people

 12  who would be involved in the count identify as

 13  Republicans?

 14        A.   No.

 15        Q.   So what is the breakdown for the remaining 200?

 16        A.   We have P and D, party non designated, other,

 17  and Independents.  I haven't had time to collate the list.

 18  The chairs all e-mail them to me, so I am still working

 19  through that.

 20        Q.   Okay.  So you don't know what the composition

 21  for the other 200 individuals are?

 22        A.   No.  I can tell you the other three parties

 23  were under 10 each before the last e-mail I got last

 24  night.

 25        Q.   Okay.  So it is fair to say that the majority
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 01  are Republican?

 02        A.   Yes.

 03        Q.   Have you verified that each of these

 04  individuals is a registered voter in Arizona?

 05        A.   I have not yet.  No.

 06        Q.   And how many of these volunteers have prior

 07  ballot audit hand-counting experience?

 08        A.   I do not know.

 09        Q.   So it could be the case that none of them have

 10  experience in this?

 11        A.   Some do because the party chairs have been

 12  involved with this.

 13        Q.   Okay.  So the six party chairs, I assume?

 14        A.   No.  Three party chairs.

 15        Q.   Three parties.  Okay.  So you know that three

 16  of these individuals --

 17        A.   Well, I know at least two of them.

 18        Q.   I'm sorry.  I am no I am talking quickly, but

 19  we should make sure that we don't speak over each other,

 20  so the record is clear.  So I will also slow down.  I

 21  apologize.

 22        A.   Okay.

 23        Q.   It can get very conversational.

 24        A.   I don't think the Libertarians participated

 25  previously.  They are this time.  But I know the
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 01  Republicans and Democrats did.  I don't know who the 6 or

 02  12 that have done it in the past are, but I am pretty sure

 03  they are probably on this list, but I can't guarantee

 04  that.

 05        Q.   Okay.  I understand.  So it's fair to say that

 06  you are confident only in that about 12 of these

 07  individuals have previously done a hand-count audit of

 08  ballots; is that right?

 09        A.   That is probably fair to say.  Yes.

 10        Q.   Okay.  So hundreds of these people have never

 11  done this?

 12        A.   I would say correct.  Yes.

 13        Q.   Okay.  Have you conducted any training with

 14  these volunteers so far?

 15        A.   Not yet.  No.

 16        Q.   Okay.  What is -- you started to touch on this

 17  but I want to get a little more details on your plan for

 18  training them.  What sessions have been scheduled for

 19  training?

 20        A.   None of them have.

 21        Q.   Okay.  And when do you plan to start the

 22  training?

 23        A.   It will be between Wednesday and Saturday of

 24  next week.

 25        Q.   So Wednesday after the election; is that
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 01  correct?

 02        A.   Correct.  That's when this process has to

 03  start.

 04        Q.   That's when the training will start though; is

 05  that right?

 06        A.   Potentially yes.

 07        Q.   Okay.  So between Wednesday and Saturday, you

 08  plan to conduct training, and I think you said this to

 09  your counsel, but I would just like to clarify.  Those are

 10  the people -- that's sort of a smaller, select group of

 11  individuals who will then go out and train more

 12  volunteers?

 13        A.   No.

 14             Are you done?

 15             Two types managerial type will have different

 16  training.  The workers will have their own type of

 17  training.  So the second level of management I am looking

 18  at will be trained first.  And then the workers will be

 19  trained next.

 20        Q.   Okay.  And do you anticipate that both of those

 21  trainings are going to be taking place between Wednesday

 22  and Saturday of next week?

 23        A.   That is the goal.  Yes.

 24        Q.   Are you developing the materials for these

 25  trainings?
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 01        A.   I will.  Yes.

 02        Q.   Okay.  Have you begun that process?

 03        A.   I have not.

 04        Q.   Okay.  Have you previously prepared any

 05  training materials to train individuals on how to conduct

 06  hand-count ballot audits?

 07        A.   I have extensive training in training people

 08  how to do a job.  In hand-count auditing, no.

 09             Does that make sense.

 10             THE COURT:  I understood what you meant.

 11             THE WITNESS:  Okay.

 12  BY MS. MADDURI:

 13        Q.   I think I did as well.

 14        A.   That's okay.

 15        Q.   Sorry.  I am looking at my phone because I am

 16  getting confused about the dates here.  Okay.

 17             So the training, you believe, will conclude

 18  around November 12th; is that correct?

 19        A.   That's the goal, but I have until the 22nd to

 20  finish.  So it may slip into the next week.

 21        Q.   So the training might slip into the next week?

 22        A.   That's highly possible, yes.

 23        Q.   Okay.  And I assume that no one will count

 24  these ballots until after they are trained; correct?

 25        A.   For the audit?
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 01        Q.   Yes.

 02        A.   No.

 03        Q.   Okay.  So at the earliest then, you anticipate

 04  that the audit of the ballots, the hand-count of the early

 05  ballots will start on Sunday the 13th; is that right?

 06        A.   We don't work on Sunday.

 07        Q.   Okay.  So it will start at the earliest on

 08  Monday the 14th?

 09        A.   It could be the 12th.

 10        Q.   It could be Saturday if you finish.  Okay.

 11             It is fair to say about Saturday is the

 12  earliest you anticipate starting?

 13        A.   Yes.

 14        Q.   Is it also fair to say then that you don't

 15  anticipate any counting on weekends or is it just Sundays?

 16        A.   Just Sundays.

 17        Q.   Okay.  So the 13th won't be one of the days

 18  that you count.  Okay.  So is it right then that you have

 19  six days, the 12th, and then the 14th to the 18th to

 20  finish the audit?

 21        A.   No.  The 22nd.

 22        Q.   The 22nd.  Okay.  So you have the 12th, the

 23  14th through the 18th, the 21st, and the 22nd.  Let me

 24  start that over.  So you have -- okay.  So you have

 25  between the 12th and the 22nd, and there are two
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 01  Saturdays -- sorry, to Sundays in there.  Which I think

 02  leaves eight days; is that right?

 03        A.   I would go with eight days because the board

 04  has to canvas on the 22nd.  It should be done before the.

 05        Q.   Have you confirmed that all of the 300

 06  volunteers that have been identified are available for

 07  every one of those eight days?

 08        A.   No.

 09        Q.   Have you confirmed that they are available for

 10  every one of the training days?

 11        A.   No.

 12        Q.   Okay.  So it is possible that they are not

 13  actually available for all of the days that you anticipate

 14  doing the hand-count --

 15        A.   I don't anticipate needing all of them for all

 16  eight days either.

 17        Q.   So is that -- no, you don't know if they are

 18  available for all of the days?

 19        A.   No, I do not know.

 20        Q.   Okay.  You would agree that the audit that you

 21  are planning for early ballots cannot take place if

 22  75 percent of the volunteers are from one political party;

 23  correct?

 24        A.   Correct.

 25        Q.   Are you familiar with the fact that in the past
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 01  when Cochise County has conducted its audits, it has taken

 02  between about one and two days to do the hand-count audit

 03  of these ballots?

 04        A.   I think that sounds about right.  Yes.

 05        Q.   Okay.  And you are also familiar that those

 06  audits were conducted on much, much smaller sample of

 07  ballots than what you are proposing to do here?

 08        A.   Yes.

 09        Q.   Okay.  Is it your understanding that

 10  individuals from the Democratic Party who have been

 11  identified, if they don't show up for the audit, is it

 12  your understanding that the audit can't move forward?

 13        A.   No, it can.  It requires two recognized

 14  parties.

 15        Q.   Okay.  I would like to talk about the secure

 16  facility that you were describing.  Have any of those

 17  facilities previously been used to conduct a hand-count

 18  ballot audit?

 19        A.   No.  Not to my knowledge?

 20        Q.   Are they all privately-owned facilities?

 21        A.   No.  One is Cochise College.

 22        Q.   The two -- you mentioned that you had sort of

 23  talk to or secured two of them so far; is that right?

 24        A.   As possible locations.  Yes.  They were all

 25  vacant and they have the ability to be used.
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 01        Q.   Okay.  Have you engaged in any sort of contract

 02  or other official --

 03        A.   No.

 04        Q.   -- agreement to use the facilities?

 05        A.   No.

 06        Q.   Okay.  So that doesn't exist at this time?

 07        A.   Correct.

 08        Q.   Where did the audit take place in 2020?

 09        A.   Where did it take place?

 10        Q.   Yes.

 11        A.   The elections department.

 12        Q.   Would you agree that if you are not able to

 13  secure a secure facility, that this audit can't continue

 14  or take place rather?

 15        A.   No.  I won't contend to that.

 16        Q.   So it would be your position that you may

 17  conduct this audit even if you are unable to secure a

 18  secure facility?

 19        A.   No.  I could probably find another secure

 20  facility.

 21        Q.   Okay.  So you would agree that if you cannot

 22  find a secure facility, the audit can't move forward?

 23        A.   Technically.  Probably, yes.

 24        Q.   Have you signed any contracts or any formal

 25  agreements about the security that anticipate being
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 01  provided at the facility once it's secured?

 02        A.   No.

 03        Q.   Is it your intention that these facilities are

 04  guarded 24 hours a day by armed personnel?

 05        A.   No.  And they don't need to be.

 06        Q.   But either way, you haven't actually made a

 07  plan for how that would look?

 08        A.   I don't need 24/7 security.  When we are done

 09  counting the ballots, we come back to my office into my

 10  vaults, which is secure.

 11        Q.   Okay.  So your intention is that each day, the

 12  ballots will be moved from the facility to your vault; is

 13  that right?

 14        A.   They will be housed in my vault to begin with,

 15  then moved to the facility for count, and then moved back

 16  to the vault until 100 percent count is complete.

 17        Q.   Just to make sure I understand.  So is that

 18  happening on a daily basis?  You are moving the ballots

 19  from your vault to the facility and then back at the end

 20  of the day?

 21        A.   Yes.

 22        Q.   How many cars or trucks or -- what's the plan

 23  for the transportation?

 24        A.   County vehicles.

 25        Q.   Okay.  And how many vehicles do you anticipate
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 01  needing?

 02        A.   I don't know yet.  Probably two.

 03        Q.   Okay.  And you haven't secured those vehicles

 04  yet?

 05        A.   Not yet.

 06             It's a lot of questions.

 07             THE COURT:  We still have at least one more

 08  person.

 09             THE WITNESS:  I know.

 10  BY MS. MADDURI:

 11        Q.   I would like to talk to you briefly about the

 12  chain of custody of the ballots, which we sort of started

 13  talking about but I had a few more questions about that.

 14             Is it your understanding that 16â€“602(H), which

 15  is one of the provisions of the statute that you have been

 16  studying, is it your understanding that that statute

 17  requires that the county officer in charge of elections

 18  shall retain custody of the ballots for purposes of

 19  performing any required hand counts?

 20        A.   I will agree that's what the statute says.

 21  Yes.

 22        Q.   But you, of course, plan to take custody of the

 23  ballots from Director Marra; is that right?

 24        A.   Through the voting -- the legal voting of the

 25  board.  Yes.
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 01        Q.   In 2021, did you ever obtain custody of the

 02  ballots after the hand count -- for the hand count?

 03        A.   One more time?

 04        Q.   Did you ever obtain custody of the ballots for

 05  a hand count in prior elections?

 06        A.   No.

 07             THE COURT:  Ms. Madduri, I don't want to

 08  interrupt you.  But we are getting close to lunchtime.  I

 09  was hoping to allow you to finish your questions, but if

 10  you think it is going to be a bit --

 11             THE WITNESS:  I am here all day.

 12             THE COURT:  So am I.

 13             MS. MADDURI:  Me too.

 14             THE COURT:  All right.  Let's go ahead and take

 15  our lunch break at this time.

 16             We are going to come back at 1:15, everybody.

 17  I want to make sure that everybody -- all of us from out

 18  of town have plenty of time to make sure that we have the

 19  opportunity to get some lunch.  We will start back up

 20  promptly at 1:15.  We will stand at recess until that

 21  time.  Thank you all.

 22             [Recess taken.]

 23             THE COURT:  We'll go back on the record.  We

 24  are back on the record to reflect the presence of same

 25  counsel, same parties as previously.  Mr. Stevens is still
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 01  on the stand, previously sworn.  You may continue your

 02  examination.

 03             MS. MADDURI:  Thank you, Your Honor.

 04             Thank you, Your Honor.

 05  

 06                  CROSS-EXAMINATION (CONT'D)

 07  BY MS. MADDURI:

 08        Q.   Good afternoon, Recorder Stevens.

 09        A.   How are you doing?

 10        Q.   I'm doing well.  I will try not to keep you too

 11  much longer here.  One clarification.  I wanted to make

 12  sure I understood one of your answers.  So you plan to

 13  start the process that you're going to engage in on

 14  Wednesday; correct?

 15        A.   By statute, yes.

 16        Q.   Okay.  If on Wednesday 75 percent of the

 17  individuals who appear are from one party, you would agree

 18  that you cannot proceed with the planned hand-count audit;

 19  correct?

 20             MR. KOLODIN:  Objection; asked and answered.

 21             THE COURT:  Overruled.

 22             THE WITNESS:  I'm not planning on having

 23  everybody there on Wednesday.  Just the chairs to the

 24  draw.

 25  BY MS. MADDURI:
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 01        Q.   So I can clarify.  So on the first day of

 02  counting when you're actually doing the counting, would

 03  you agree with me that if 75 percent of the individuals

 04  that appeared that day are from one party, then you would

 05  agree that you cannot proceed with the planned audit; is

 06  that correct?

 07        A.   No.  I would have to take one party down to 75

 08  percent.  So if all the other parties equal 25 people, the

 09  one party could have 75 people, then I could proceed.

 10  They couldn't have 85 or 95.

 11        Q.   So in theory it's over 100 people.  They

 12  couldn't have 76 people out of the 100?

 13        A.   Correct.

 14        Q.   You mentioned that about the board meeting that

 15  took place you said I think two Mondays ago?

 16        A.   Yes.

 17        Q.   So that's I think October 24th?

 18        A.   I'll go with that.

 19        Q.   Are you familiar with the resolution that the

 20  board passed that day?

 21        A.   Yes, to the best of my knowledge, yes, they

 22  passed item number two.  Is that the one you're talking

 23  about?

 24        Q.   That is the one.  And that's the resolution

 25  that it's your understanding the board passed that
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 01  authorizes the hand-count audit that you're planning; is

 02  that right?

 03        A.   Correct.

 04        Q.   So let's take a look at that briefly.  So that

 05  measure that passed, you said it was number two, and

 06  that's right.  It says pursuant to A.R.S. 16-602(B), the

 07  county recorder or other officer in charge of elections

 08  shall take action necessary to perform a hand-count audit

 09  of all county precincts for the 2020 general election to

 10  assure agreement with the voting machine count.  Such

 11  audit shall be completed prior to the canvass of general

 12  election results by the Board of Supervisors.  Does that

 13  sound correct based on what your recollection of that

 14  measure is?

 15        A.   Yes.

 16        Q.   So that measure that was passed, it

 17  specifically cited A.R.S. 16-602(B); is that right?

 18        A.   Yes.  I don't have it in front of me, but yes,

 19  I think so.

 20        Q.   I can represent to you that it only mentions

 21  16-602(B).  So by definition it does not mention

 22  16-602(F).  Would you agree?

 23        A.   Sure.

 24        Q.   And F is the provision that governs the recount

 25  of early ballots; is that right?
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 01        A.   F is, yes.

 02        Q.   And to the best of your recollection, 16-602(B)

 03  doesn't mention early ballots; correct?

 04        A.   Correct.

 05        Q.   So is it fair to say then that the board has

 06  not authorized your recount of the early ballots?

 07        A.   That's not my interpretation.  I think that's

 08  what the Court is going to decide today.

 09        Q.   In past elections, can you describe what your

 10  role is with early ballots?

 11        A.   Sure.  How far back do you want to go?  They --

 12  we provide a list of everybody who is going to get an

 13  early ballot to our vendor, which is Runbeck out of

 14  Phoenix.  They print and fold and stuff the envelopes that

 15  get mailed out.  They all mail out of the mail house out

 16  of Phoenix.  The voters get them.  They vote them,

 17  hopefully, and they have two options of bringing them back

 18  in.  They can use it for all three [indiscernible].  Drop

 19  off at my office, use the drop box, or put them in the

 20  mail.

 21             I receive them back in one of those forms, and

 22  then we process those.  We have to remove the security

 23  envelope on the outside.  For our county it's green.  The

 24  signature affidavit envelope is yellow, exposing that.  We

 25  put them in batches of 200.  We verify the signature of
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 01  those.  When those batches are done and completed, we scan

 02  the affidavit envelopes, and then we transfer them over to

 03  elections department.

 04        Q.   So -- and you -- so you -- just to make sure I

 05  understand, so there's one outside envelope that the

 06  ballot, plus another envelope are mailed in; is that

 07  right?

 08        A.   Yeah.  One is provided to protect the

 09  signature.

 10        Q.   And so you open that outer envelope?

 11        A.   Yes.

 12        Q.   And then you examine the envelope that contains

 13  the ballot?

 14        A.   Correct.

 15        Q.   So at no point do you open that envelope or

 16  examine the ballot itself; is that right?

 17        A.   Out of those, yes.  The process is a little

 18  different for UOCAVAs.

 19        Q.   So these are for regular early ballots that are

 20  voted?

 21        A.   Yes.

 22        Q.   How does the process differ for UOCAVA ballots?

 23        A.   There's emailing that goes on.  We have issues

 24  with maybe the federal write-in ballot.  So it's minimal

 25  for us.  A couple hundred.  It's not a lot.
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 01        Q.   So for the vast majority of the ballots --

 02        A.   Yeah.

 03        Q.   -- the early ballots, you -- once you have

 04  looked at that the interior envelope that contains the

 05  witness's signature, you pass on that ballot to the other

 06  county election administrators who are going to open it

 07  and count it?

 08        A.   Once we have accepted it, yes.

 09        Q.   Once you've verified the signature.  Okay.  So

 10  in past elections, you've never handled an early voted

 11  ballot itself then that is out of that envelope; is that

 12  right?

 13        A.   That's not totally true.  Sometimes people

 14  don't put them in the envelope.

 15        Q.   But assuming --

 16        A.   It's a rare case.

 17        Q.   Sorry.  I didn't mean to interrupt.  Assuming

 18  that the voter sort of did it in the proper way and it's

 19  in the correct envelope --

 20        A.   We never see the ballot; correct.

 21        Q.   So you don't have any experience then making

 22  sure that that ballot doesn't get damaged in your care; is

 23  that right?

 24        A.   Again, sometimes they get to us damaged.

 25  But --
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 01        Q.   Sure, but assuming it came in sort of the

 02  proper form and the proper envelope, you don't have any

 03  responsibility to make sure that that ballot itself

 04  doesn't otherwise deteriorate in some way?

 05        A.   Not at all.

 06        Q.   Or that it isn't altered in some way?

 07        A.   No.

 08        Q.   So you don't have any experience doing that?

 09        A.   No.  It's not my authority, no.

 10        Q.   I promise I'm getting to the end here.  And I

 11  just want to revisit the statute to understand a couple of

 12  things.  And again, you've already testified that you've

 13  studied the statute, so I'm going to talk to you

 14  specifically about 16-602(F) which I think we have agreed

 15  governs the recount of the early ballots.  I shouldn't say

 16  recount, but a hand audit of the early ballots?

 17        A.   Yes.

 18        Q.   And I'll just preface, I understand that

 19  there's also the Elections Procedures Manual, but I'm just

 20  going to ask you about the statute for now.

 21        A.   I will try to answer your question, but I have

 22  to utilize both.

 23        Q.   I understand, but I'm just going to ask about

 24  the statute.  Okay.  So the statute, I think we have

 25  already decided, it says that for the selection of the

�0154

 01  early ballots that are going to be audited, the elections

 02  officials, quote, shall randomly select one or more

 03  batches of early ballots that have been tabulated to

 04  include at least one batch from each machine.  Does that

 05  sound right to you?

 06        A.   Uh-huh.

 07        Q.   And to clarify, during your audit, there won't

 08  be any such random selection; correct?

 09        A.   Correct.

 10        Q.   And then it also says that the election

 11  workers, quote, shall randomly select from those

 12  sequestered early ballots a number equal to 1 percent of

 13  the total number of early ballots cast or 5,000 early

 14  ballots, whichever is less.  Does that sound right?

 15        A.   Are you still reading B or are you reading F?

 16        Q.   I'm reading F.

 17        A.   That's correct.

 18        Q.   And again, your planned hand-count audit of the

 19  early ballots will not do that; correct?

 20        A.   Correct.

 21        Q.   And I think you said that you expect 35,000 or

 22  so early ballots; is that right?

 23        A.   That was my estimation a few days ago.  Now

 24  it's 30,000, early ballots, yes.

 25        Q.   So 30,000.  We can take your number.  Do you
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 01  agree with me that 1 percent of 30,000 ballots is 300

 02  ballots?

 03        A.   Okay.

 04        Q.   I can represent to you that I did that on my

 05  calculator.

 06             THE COURT:  If you want to take out your

 07  calculator.

 08        Q.   I don't trust my math.

 09             And so is it your understanding in Cochise

 10  County, has there ever been an audit of more than

 11  1 percent of the early ballots by hand?

 12        A.   In my experience, I don't know.

 13        Q.   Okay.  So you don't know.  But since you have

 14  been recorder, has there been an instance where the early

 15  ballot hand-count audit has gone past that 1 percent

 16  number?

 17        A.   Not to my recollection, no.

 18        Q.   So it's fair to say that typically in Cochise

 19  County that hand-count audit of early ballots is roughly

 20  anywhere from 300 to say 600 ballots if there were a very

 21  large number of early ballots in a particular election?

 22        A.   I would say yes.

 23        Q.   And in this audit, you expect to count

 24  approximately 30,000 early ballots; right?

 25        A.   Correct.
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 01        Q.   And then one more part of the statute I'd like

 02  to speak with you about, which is again at 16-602, and

 03  this is going to be Section I.  And it says the hand

 04  counts prescribed by this section shall begin within 24

 05  hours after the closing of the polls and shall be

 06  completed before the canvassing of the election for that

 07  county.  Does that sound right to you?

 08        A.   Yes.

 09        Q.   And my question for you is, you plan to start

 10  training for the hand count on Wednesday after the

 11  election; correct?

 12        A.   Wednesday or Thursday, yes.

 13        Q.   So that's not actually starting to count the

 14  ballots.  It's just training; is that right?

 15        A.   Yes.

 16        Q.   So your audit isn't going to comply with

 17  Section I --

 18        A.   Yes, it is.  We will start the process within

 19  24 hours.

 20        Q.   I see.  And you're defining process as training

 21  to count the ballots; is that right?

 22        A.   Yes.  It starts with pulling the lots of which

 23  races you're going to check.

 24        Q.   So the step you are going to take on Wednesday

 25  is to pull the lots?
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 01        A.   Yes.

 02        Q.   If you just give me one second.

 03        A.   Take your time.

 04        Q.   Sorry.  I have one last thing I want to ask you

 05  about.  Are you familiar with the hand counts going on in

 06  Nye County, Nevada?

 07        A.   No.

 08        Q.   What about Esmeralda County, Nevada?

 09        A.   No.

 10        Q.   Would it surprise you to learn that in those

 11  counties these hand counts are consistently producing

 12  inconsistent results that need to be reaudited?

 13        A.   Without knowing the procedures, I can't give

 14  you an answer, no.

 15        Q.   Would it surprise you to learn that in

 16  Esmeralda County it's been taking about seven hours for

 17  every 300 ballots to be counted?

 18        A.   Again, I don't know what the procedures are.

 19             MS. MADDURI:  I don't have any more questions,

 20  Your Honor.

 21             THE COURT:  Thank you.  Mr. Blehm?

 22             MS. MADDURI:  Thank you for your time.  I know

 23  you're very busy.

 24             THE WITNESS:  I have got all day.

 25             MR. BLEHM:  All right.  Good afternoon.  I'm
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 01  sorry, Your Honor.  My brains are in my feet, so standing

 02  stimulates thought.

 03  

 04                       CROSS-EXAMINATION

 05  BY MR. BLEHM:

 06        Q.   2019 -- I'm sorry.  2020, did you play any role

 07  in the election here in 2020?

 08        A.   Yeah.  Through my part of the early ballots and

 09  early voting in my office.

 10        Q.   And what was that role?

 11        A.   Processing -- sending out, receiving,

 12  processing every early ballot, providing early voting in

 13  my office.

 14        Q.   And so you handle that process now; is that

 15  correct?

 16        A.   We do.

 17        Q.   And where are all the early ballots stored?

 18        A.   In my vault.

 19        Q.   Presently?

 20        A.   No.  As we accept them, they get transferred to

 21  elections.

 22        Q.   So as you accept them, they're transferred to

 23  the elections division, and then where are they stored?

 24        A.   In their vault.

 25        Q.   In their vault.  Okay.  How far is that?
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 01        A.   About 150 feet.

 02        Q.   150.  Is it in the same building?

 03        A.   No.

 04        Q.   Okay.  And so your participation in the

 05  election in 2020 was not to count ballots; is that

 06  correct?

 07        A.   Correct.

 08        Q.   And do you know anything about how many ballots

 09  were received in 2020?

 10        A.   Early ballots?  Roughly 48,000.

 11        Q.   48,000 early ballots.  And you I believe

 12  testified earlier that you anticipate 35,000 this time?

 13        A.   It's down to 30, but yeah.

 14        Q.   Down to 30.  How many in-person ballots were

 15  voted in 2020 in Cochise County that you are aware of?

 16        A.   Right around 33, 3400.

 17        Q.   33, 3400.  So approximately 80,000 people voted

 18  in Cochise County?

 19        A.   No, no, no.  Of the early votes, the 38,000

 20  included the in-office.  We had roughly 12,000 on election

 21  day.

 22        Q.   Okay, 12,000 on election day.

 23        A.   Total was north of 61,000.

 24        Q.   And are you familiar at all with the process

 25  they used for conducting the hand audit during that time?
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 01        A.   No, I did not participate.

 02        Q.   Are you aware of whether or not they met the

 03  deadline to certify the election?

 04        A.   Yes, they did.

 05        Q.   They did.  By how long, do you know?

 06        A.   I do not know.

 07        Q.   All right.  And I guess we will have the

 08  election director testify as to that I suppose if you

 09  don't have any knowledge.

 10             You testified that you worked on the Elections

 11  Procedures Manual in 2019?

 12        A.   Yes.

 13        Q.   In 2019 it included that language, did it not,

 14  that says counties can count more?

 15        A.   I did.

 16        Q.   But they can't count less?

 17        A.   What?

 18        Q.   But they cannot count less; correct?

 19        A.   Correct.

 20        Q.   So were you part of the process through the

 21  Secretary of State's office to prepare revisions for the

 22  2020 Elections Procedures Manual?  I mean, I'm sorry,

 23  2021?

 24        A.   Yes.  To the best of my knowledge, that was

 25  totally done online.
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 01        Q.   Okay.  At any time during that process, did

 02  anybody make any recommendations whatsoever to change the

 03  language regarding hand-count audit of early ballots?

 04        A.   My recollection, no.

 05        Q.   No; okay.  Did anybody from the Secretary of

 06  State's office that you're aware of criticize that

 07  provision in the Elections Procedures Manual?

 08        A.   No.

 09        Q.   And the Elections Procedures Manual was

 10  finished and sent to the Governor and Attorney General?

 11        A.   Yes, it was.

 12        Q.   That was rejected; correct?

 13        A.   Yes.

 14        Q.   So it's your understanding we're currently

 15  working under the 2019 EPM?

 16        A.   Correct.

 17        Q.   All right.  And when you performed this audit,

 18  do you plan on doing anything in violation of the

 19  Elections Procedures Manual?

 20        A.   No.

 21        Q.   Do you intend to do anything in violation of

 22  Arizona election law?

 23        A.   No.

 24        Q.   Do you intend to violate Arizona law in any

 25  manner?
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 01        A.   No.

 02        Q.   And so are you comfortable with the process

 03  that you have put in place to conduct this audit?

 04        A.   It's not complete, but yes, I am.

 05        Q.   All right.  And how long do you anticipate it

 06  will take you to complete that audit in total?

 07        A.   I initially estimated two to three days when I

 08  presented to the board.

 09        Q.   Has that changed at all?

 10        A.   It's changing, yes, because the amount of

 11  ballots are dropping.

 12        Q.   The amount of ballots are actually -- the

 13  amount of ballots you projected are actually decreasing?

 14        A.   Yes.

 15        Q.   And so it will take less time.  Is that your

 16  understanding?

 17        A.   Yes, and when I gave my estimate, I was using a

 18  six-hour workday.

 19        Q.   Okay.  And if need be, can you count that --

 20  push that up to eight or 10 hours?

 21        A.   I can, yes, depending on the volunteers.

 22        Q.   And so I believe you also testified that as you

 23  get the ballots in, you yourself, you remove them from the

 24  yellow outer envelope?

 25        A.   No.  It's green.
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 01        Q.   A green envelope?

 02        A.   Yes.

 03        Q.   The inner envelope is yellow?

 04        A.   Yes.

 05        Q.   I'm sorry.  I'm thinking Maricopa.  But you

 06  remove them from the green envelope, and then you sort

 07  them into batches; is that correct?

 08        A.   Yes.

 09        Q.   And then they're signature verified?

 10        A.   Correct.

 11        Q.   And your department does that?

 12        A.   Yep.

 13        Q.   Are your employees competent at doing that?

 14        A.   Yep.  We're all trained.

 15        Q.   So you do play a role in the elections;

 16  correct?

 17        A.   Yes.

 18        Q.   So it's not as if you have absolutely no

 19  experience participating in elections or doing

 20  election-related work?

 21        A.   Correct.

 22        Q.   Have you ever been accused of violating Arizona

 23  election law or the Elections Procedures Manual before?

 24        A.   Not to my knowledge.

 25        Q.   So it's your understanding that you have
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 01  complied with the law during your tenure in your position?

 02        A.   Correct.

 03        Q.   So once you get those sorted into batches, do

 04  you put them in trays or something?

 05        A.   They're in watertight lockable containers.

 06        Q.   How many per batch?

 07        A.   200 -- 200 ballots in a batch, and we send the

 08  containers over roughly five batches in them, a thousand

 09  ballots.

 10        Q.   A thousand ballots.  All right.  When they get

 11  to the Department of Elections, then he's responsible for

 12  opening them and processing the ballots; correct?

 13        A.   Correct.

 14        Q.   Do you think you can handle a ballot without

 15  damaging it?

 16        A.   I think -- well, yes, I do.

 17        Q.   Do you and your department handle early ballots

 18  all the time without damaging them in the envelopes they

 19  come in?

 20        A.   To a degree, yes.  Sometimes the machine that

 21  opens them slices the yellow one open a little bit.

 22        Q.   Okay.

 23        A.   But other than that, yes.

 24        Q.   Do ballots get damaged in other ways?

 25        A.   Yeah, they generally come in damaged if they
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 01  are.  We'll have water-soaked ones.  Sometimes they're

 02  just mangled by the post office.

 03        Q.   But you believe you're competent to handle

 04  these ballots --

 05        A.   Yes.

 06        Q.   -- without causing damage or, you know, doing

 07  anything like that?

 08        A.   Yes.

 09        Q.   You don't intend to change any votes; correct?

 10        A.   No.

 11        Q.   Now, when you handle these ballots during the

 12  audit, do you intend to sort them by Democrat versus

 13  Republican voter?

 14        A.   No.

 15        Q.   Why not?

 16        A.   They're not identified that way.

 17        Q.   That would be impossible, would it not?

 18        A.   Yes.

 19        Q.   You don't know what individual voted what

 20  ballot; correct?

 21        A.   Correct.

 22        Q.   So you cannot -- you cannot sort these ballots,

 23  you deny anybody their vote based on their political

 24  affiliation or based on who they are; correct?

 25        A.   Correct.
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 01        Q.   Now, do you intend to apply the law disparately

 02  with respect to different ballots?

 03        A.   No.  Be equally across all.

 04        Q.   So you're going to apply Arizona law equally to

 05  each ballot that is counted under your authority?

 06        A.   Yes.

 07        Q.   Thank you very much.  And you were here when

 08  the plaintiffs' witnesses testified; is that correct?

 09        A.   Yes.

 10        Q.   And those witnesses expressed some concerns

 11  with regards to changing and policies and procedures and

 12  things of that nature; is that correct?

 13        A.   They did, yes.

 14        Q.   Do you know if the Department of Elections here

 15  counts ballots pursuant to the terms of Arizona statutory

 16  law and the Elections Procedures Manual?

 17        A.   I'm more than confident they do.

 18        Q.   Do you intend to do anything differently?

 19        A.   No.

 20        Q.   And so the only difference then, the only

 21  difference is the number of ballots to be counted;

 22  correct?

 23        A.   Yes.

 24        Q.   And do you think that's going to be an issue

 25  for you?
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 01        A.   No.

 02        Q.   You said you've been certified three times by

 03  the Secretary of State?

 04        A.   Yes.

 05        Q.   Does your certification deal with the counting

 06  of ballots?

 07        A.   I believe it does.

 08        Q.   Does it deal with all issues found in the

 09  Elections Procedures Manual?

 10        A.   Yes.

 11        Q.   Which involves counting ballots; is that

 12  correct?

 13        A.   Yes.

 14        Q.   So even though you have not participated in the

 15  counting of ballots yet, you have been trained through

 16  your certifications with the Secretary of State to do so?

 17        A.   Yes.

 18        Q.   What about your national certification?  Does

 19  that deal with counting ballots in any way?

 20        A.   No.  That's more on a higher level.

 21        Q.   A higher level?

 22        A.   Of running elections.

 23        Q.   Okay.  So elections management?

 24        A.   Yeah, there's a couple of courses in history of

 25  elections.  There's new projects and such things, getting
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 01  out the vote.

 02        Q.   Any election management?

 03        A.   Yes.

 04        Q.   And so you currently manage the department;

 05  right?

 06        A.   My office, yes.

 07        Q.   Your office?

 08        A.   Uh-huh.

 09        Q.   And so will this be much different than you in

 10  your managerial role of the County Recorder's office?

 11        A.   I don't know so, no.

 12        Q.   You don't believe so.  With respect to the

 13  ballots when you move them, I believe you testified you

 14  plan to move them each and every day.  These are going to

 15  be moved in the storage trunks that they are stored in?

 16        A.   Yes.

 17        Q.   Are these storage trunks individually locked?

 18        A.   Yes.

 19        Q.   Do you intend to secure the vehicles in which

 20  you transport them every day?

 21        A.   Yes.

 22        Q.   Under your role leading this audit, do voters

 23  need to be concerned at all about how you perform this

 24  audit and how you treat their ballots?

 25        A.   I don't believe so, no.
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 01        Q.   Are the concerns raised by the witnesses who

 02  testified for plaintiffs here today, are they real

 03  concerns that they should have?

 04        A.   No.

 05        Q.   No?  Okay.  Well, I have no further questions.

 06  I'm not sure who gets the mic now.

 07             THE COURT:  It would be Mr. Strassburg if you

 08  wish to redirect or Mr. Kolodin, either one.

 09             MR. STRASSBURG:  With your permission Mr.

 10  Kolodin will redirect.

 11             THE COURT:  That's fine.  Absolutely.

 12  

 13                     REDIRECT EXAMINATION

 14  BY MR. KOLODIN:

 15        Q.   Recorder Stevens, do you know what the point of

 16  the random sample portion of a random sample hand-count

 17  audit is?

 18        A.   Yes.  It's used to prevent bias.

 19        Q.   Explain to me how it prevents bias.

 20        A.   Well, that's the definition of random.  You

 21  just go out and you pick something at random.  If you have

 22  a chance to look at things, you may pick more of one party

 23  or the other.  But a random thing could be every third

 24  ballot.

 25        Q.   And so it's really important that the
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 01  percentage that is going to be selected be selected before

 02  any ballots are counted; right?

 03        A.   If you're doing -- yes.

 04        Q.   Is there any possibility of bias if 100 percent

 05  of the ballots are hand counted?

 06        A.   I don't see how there could be, no.

 07        Q.   Explain to me, how could there not be?

 08        A.   Well, bias would mean you have to reject some

 09  of them and select others.  If you're selecting them all,

 10  there is no bias involved.

 11        Q.   Makes sense to me.  Recorder Stevens, can you

 12  tell me, the county's director of elections, are they

 13  themselves elected?

 14        A.   No, they are not.

 15        Q.   They're not.  From where do they derive their

 16  authority?

 17        A.   My understanding is the Board of Supervisors.

 18        Q.   Ah.  So it's the Board of Supervisors who

 19  designates who is to be the officer in charge of elections

 20  for a particular task?

 21        A.   That is my understanding, yes.

 22        Q.   And under statute, for small counties like this

 23  at least, is not the default officer in charge of

 24  elections the county recorder?

 25             MS. MADDURI:  Objection; calls for a legal
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 01  conclusion.

 02        Q.   I'm asking if he knows his role.

 03             THE COURT:  Hold on.  He can answer.

 04             THE WITNESS:  Please repeat.

 05  BY MR. KOLODIN:

 06        Q.   I said by default, at least in small counties

 07  such as this, is not the county recorder the default

 08  officer in charge of elections?

 09        A.   We are listed throughout Title 16 first.  In

 10  most statutes I would say probably yes.

 11        Q.   When you say you're listed throughout Title 16,

 12  you're referring to the portions of Title 16 that say the

 13  county recorder or other officer in charge of elections?

 14        A.   Correct.

 15        Q.   So do I understand correctly then that you

 16  derive some of your authority at least from the board?

 17        A.   The board has some action in elections, which

 18  is for them only.  I think my authority derives from my

 19  office and being duly elected.

 20        Q.   Okay.  That makes sense.  But if the board told

 21  you not to do 100 percent hand-count audit, would you

 22  comply with that instruction?

 23        A.   It depends on what their exact reasonings are,

 24  but they don't control my office.  I do.

 25        Q.   That makes sense.  Has the board told you not
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 01  to do 100 percent hand-count audits?

 02        A.   One-third of them has.

 03        Q.   Well, okay, but the majority; right?

 04        A.   The majority.

 05        Q.   That's the way a republic works; right?

 06        A.   Right.

 07        Q.   The majority has not?

 08        A.   Right.

 09        Q.   In fact, they're here today.  Their attorney is

 10  here today to say if they told you otherwise; right?

 11        A.   Yes.

 12        Q.   Now, every year -- sorry, strike the question.

 13             You've talked a little bit about in response to

 14  opposing counsel's questions about how a lot of these

 15  volunteers are going to be first-time volunteers that have

 16  to be trained; right?

 17        A.   Correct.

 18        Q.   What about in prior years when you conducted

 19  hand count audits or when the county conducted hand-count

 20  audits?  Were a lot of those volunteers also first-time

 21  volunteers that had to be trained?

 22        A.   I would have to assume so, but I don't know.

 23        Q.   But it's the same pool of volunteers; right?

 24        A.   Typically, yeah.  The ones that are always

 25  there are the party chairs.  And then they provide the
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 01  list.  So as party chairs changes, the list would change

 02  probably.

 03        Q.   Okay.  So in prior years, it's volunteers of a

 04  list provided by the party chairs.  This year it's a list

 05  of volunteers provided by [indiscernible]?  Is that yes?

 06        A.   Yes.

 07        Q.   And there's no reason to think that the

 08  volunteers provided this year would be any more or less

 09  experienced than those in prior years?

 10        A.   Correct.

 11        Q.   One moment.  No further questions at this time,

 12  Your Honor.

 13  

 14                          EXAMINATION

 15  BY THE COURT:

 16        Q.   I have a few questions for you as you probably

 17  would surmise.  And as a preface, some of these are very

 18  basic, but I want to make sure I understand everything

 19  correctly.  I first want to ask you about your proposed

 20  process.  The way I understand 16-602 is there are two

 21  different audit processes depending on whether it's what I

 22  refer to as a precinct vote versus an early ballot.  Do I

 23  have a correct understanding so far?

 24        A.   Yes.

 25        Q.   16-602(B) deals with the precinct vote, which I
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 01  read to mean any in-person vote or perhaps a provisional

 02  ballot that was done at a precinct or in Cochise County, a

 03  voting center; is that correct?

 04        A.   Not totally but --

 05        Q.   Correct me then.

 06        A.   Provisional votes won't be part of the count.

 07  And then you can bring it down to be election day votes

 08  because they vote in my office early, and those are

 09  separate.

 10        Q.   Is there anything that is -- any ballot that is

 11  cast by an individual that is not for some reason

 12  detained, for example, as a provisional vote until they

 13  can figure out whether it's validly cast?  Those would

 14  fall under 16-602(B) and the processes of selecting the

 15  number of precincts and that process; is that correct?

 16        A.   That's my understanding, yes.

 17        Q.   And then 602(F) deals with early ballots?

 18        A.   Correct.

 19        Q.   I further understand, and please correct me if

 20  I'm wrong, if a person like, for example, when I go vote,

 21  I actually have my early vote, but I wait until the day of

 22  the election to drop it off because I like to see it go

 23  into the box.  Those early ballots dropped off at a

 24  precinct place or a voting station or whatever or

 25  recorder's office, wherever it might be, those still,
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 01  because they're early ballots they still fall under

 02  602(F); is that correct?

 03        A.   Yes.  We all them late earlies.

 04        Q.   Late earlies, on times; right?

 05        A.   Yes.

 06        Q.   So if I understand correctly, your -- the

 07  action taken by the board and how you intend to fulfill

 08  the action that they have placed onto your shoulders is

 09  that you would follow the process listed under 602(F) for

 10  all early count -- early vote ballots no matter how they

 11  came into your possession and not touch any of the

 12  precinct votes; is that correct?

 13        A.   No.  My understanding is do both:  B and F.

 14        Q.   Wouldn't that result in 100 percent audit,

 15  hand-count audit of every vote cast in Cochise County in

 16  this election?

 17        A.   Yes.

 18        Q.   When you are -- when you are proposing your

 19  plan as to how you're going to get this work done, one of

 20  the things that you have to follow under both the

 21  Elections Procedures Manual and by statute is you have to

 22  compare the results that you get to what's called the

 23  designated margin, I think it is; is that correct?

 24        A.   Yes.

 25        Q.   Explain for me what the designated margin is so
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 01  that the record is clear.

 02        A.   I don't know if I can.  But if you do the 100

 03  percent and you don't have that issue from

 04  being [indiscernible] that margin is defined by the

 05  Secretary of State.

 06        Q.   Okay.

 07        A.   But I don't know what it is off the top of my

 08  head.

 09        Q.   Understood.  Perhaps walk me -- it might be

 10  better to walk me through this.  Tell me where I'm wrong,

 11  because there's probably something.  Under 602(F), let's

 12  just focus on those.  Even though the process as far as

 13  the elections, the races that you're going to choose and

 14  all those other things are somewhat similar, let's focus

 15  on 602(F) first.  If you were to follow exactly what the

 16  statute and the Elections Procedures Manual said, you take

 17  a random sample, and then you take a random sample of the

 18  random sample.  You'd have batches.  You'd have all these

 19  things, but basically what you'd be counting is either

 20  1 percent of the ballots or 5,000 ballots, whichever is

 21  fewer, and that is your first number of ballots that

 22  you're going to count by hand; is that correct?

 23        A.   That's not my understanding.  My understanding

 24  was the board voted to go to 100 percent.

 25        Q.   I'm not asking about what the board voted yet.
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 01  I'm asking, let's suspend for a second what the board

 02  ordered you to do.

 03        A.   Okay.

 04        Q.   And let's say instead of the board ordering you

 05  to do what, they said, Recorder Stevens, what we want you

 06  to do is we actually want you to be in the place of the

 07  elections director.  Instead of you doing 100 percent, we

 08  want you to follow to the letter of the EPM.  Okay?  So

 09  with that understanding, the first count would be

 10  1 percent or 5,000 ballots whichever is fewer because

 11  we're dealing with early ballots; correct?

 12        A.   Correct.

 13        Q.   By EPM and by statute, what a -- I'm going to

 14  call you an auditor for lack of a better word.  Whoever is

 15  in charge, the elections officer in charge.  What they're

 16  supposed to do is, they're supposed to take that hand

 17  tally and compare it against the designated margin.  And

 18  what I understand is the designated margin is based on the

 19  way that these votes have been tallied, this is the

 20  prediction of what these ballots should be; right?  If

 21  that number is less than the designated margin, the audit

 22  stops, and by law under the EPM as written, not as

 23  designated by the board, the election audit stops, and the

 24  electric tabulation is the [indiscernible]; right?

 25        A.   Finalized.  [Indiscernible.]
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 01        Q.   But if it's not, if it's greater, there's a

 02  recount of those same ballots to make sure that they got

 03  counted correctly; right?

 04        A.   My understanding, yes.

 05        Q.   And again if it's more than the designated

 06  margin, then you have to double the batch and do the whole

 07  thing over again?

 08        A.   I think the doubling of the batch is in B, not

 09  in F.

 10        Q.   Is it your understanding that under 602(F) that

 11  you only do 1 percent and you don't go any further?

 12        A.   I'd have to look back at it.  I don't have it

 13  memorized.

 14        Q.   Like I said, it's not a pop quiz, or if I

 15  didn't say it, it's not.  But at some point would you

 16  agree that the statute and the Elections Procedures Manual

 17  all say if it's greater than the expected margin, you have

 18  to do something to keep going to validate the results.  If

 19  it's ever less than the expected margin, thou shalt stop

 20  and the election is certified; right?

 21        A.   It is valid, yes.

 22        Q.   How are you going to compare 100 percent of the

 23  ballots versus the election -- the tabulation if there is

 24  no expected margin?

 25        A.   I think it would come out.  There would be no
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 01  remedy after that first audit.

 02        Q.   Right.

 03        A.   So what -- if the number came below and you

 04  would still take the tabulation anyway.

 05        Q.   Walk me through this.  You have 30,000 ballots

 06  that are cast.  You have -- and they have -- they break

 07  down to certain percentages.  You have 30,000 votes that

 08  are led by -- that are looked at by hand.  And the early

 09  ballot hand audit says that candidate A in state-wide

 10  election B got 7,005 votes.  And then the electronic

 11  tabulation said no, they got 7,002 votes.  Which one is

 12  the right answer?

 13        A.   That remedy is not in statute anywhere.  The

 14  hand count is greater than the tabulation.

 15        Q.   Under your audit, and perhaps I'm

 16  [indiscernible], because you're the one that is in charge

 17  of this audit, you are the one that has to be able to

 18  certify to the Secretary of State that the results are

 19  correct; right?

 20        A.   Yes.

 21        Q.   Which one of those numbers -- if there is no

 22  remedy in law or in the Elections Procedures Manual, which

 23  one of those numbers do you report?

 24        A.   I would report the number that the audit

 25  produced.
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 01        Q.   What if candidate A got 7,005 in the written,

 02  like I said, the hand ballot, 7,002 in the tabulation.

 03  Candidate B got 7,004, so it changes the outcome of the

 04  election.  Would you --

 05        A.   Technically at that point it would go into a

 06  recount.

 07        Q.   Understood, but before it can go into a

 08  recount, you have to certify -- you have to do something

 09  to make it the official count; correct?

 10        A.   Correct.

 11        Q.   It would go into a recount.  Are you saying

 12  that under your proposed plan, you would report a result

 13  even if it appeared to change the official electronic

 14  tally because the number was different?

 15        A.   I feel I'd be bound to report what the audit

 16  produced.  What happens after that would be out of my

 17  hands.

 18        Q.   If the Elections Procedures Manual requires,

 19  for example, and I'm not saying it does -- like you, I

 20  have read this -- you all have had a little time to read

 21  the statutes.  I have had about 72 hours, and I feel like

 22  I have done a good job.  But let's assume for a second,

 23  and I believe it does.  The Elections Procedures Manual

 24  says the number is greater than what the expected result

 25  is, and I think it's not unreasonable that if the hand
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 01  count is greater than what the electronic is, that that

 02  might be a reasonable conclusion.

 03             Let's say it says that you're supposed to count

 04  it all again to make sure that your numbers is right.

 05  Would you do that?

 06        A.   Sure.

 07        Q.   Is there a reason why you cannot do -- have

 08  this whole process occur in the office of elections

 09  director like it has in years past?

 10        A.   Space.  I can't put 300 people in there.  I

 11  don't think I can put 50 people in there.

 12        Q.   So previous audits run by statute and the EPM

 13  are capable to be done in a smaller space because the

 14  fewer number of ballots that are expected to be audited;

 15  is that fair?

 16        A.   Yes.  They are required to have four members

 17  for every precinct that they are going to audit.  If we

 18  only audit two state people [indiscernible].

 19        Q.   Do you know how many machines are going to be

 20  used in this election to tabulate votes?

 21        A.   To tabulate votes?

 22        Q.   Uh-huh.  Because the statute talks about

 23  machines in the tabulation, I'm trying to use the lingo to

 24  make myself --

 25        A.   You have 17 tabulators at the votes on election
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 01  day.  You have two in the elections department that are

 02  tabulating the early ballots right now.

 03        Q.   Are you intending to use those numbers, the 19

 04  total I guess the tabulators as ways of figuring out how

 05  to do a batch?  And the reason I ask is in the elections

 06  manual it talks about that one of the ways that you can

 07  decide how to make a batch is to figure out the number of

 08  tabulators and you do the math, the percentage of math and

 09  all that.  Are you intending to do it that way?

 10        A.   I am not because the intent was to do 100

 11  percent.  So there's more reason to devolve down to

 12  batches.

 13        Q.   So if I understand correctly, if this is

 14  allowed to proceed, because you are counting all of the

 15  ballots, all of the ballots, and I want to be clear,

 16  you're intending to count every ballot, early or

 17  otherwise?

 18        A.   Correct.

 19        Q.   Some of the things that the Elections

 20  Procedures Manual no longer apply?

 21        A.   For the -- correct, because they're in their in

 22  statute and the procedure manual for doing 2 percent, and

 23  then if there's an error on the 2 percent, then they have

 24  remedies for it.  There's nothing in there for 100

 25  percent.
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 01        Q.   How can you be sure that there won't be an

 02  error at the 100 percent?

 03        A.   As batches go through, if the numbers don't

 04  match up, they go back and start over again.  That's why

 05  you have two lines in one column.  So once they go through

 06  it and the numbers match up it's deemed correct and you

 07  move on to the next batch.

 08        Q.   But then you also have to add the batches and

 09  count those?

 10        A.   Correct.  Yes.

 11        Q.   Are you aware of any portion of the Elections

 12  Procedures Manual or the statute that allows an elections

 13  official to use a three-tiered management system in

 14  organizing how this works?

 15        A.   No.

 16        Q.   To be fair, is there anything that prohibits it

 17  that you're aware of?

 18        A.   No.

 19        Q.   One of the things that was talked about in the

 20  2019 EPM that we're using is obviously this sentence about

 21  how the county may designate a higher percentage at their

 22  discretion?

 23        A.   Correct.

 24        Q.   You've been a legislator.  You've been a

 25  recorder.  You know election law very well.  Is that
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 01  sentence anywhere in any of these statutes?

 02        A.   In the statutes, no.

 03        Q.   And so essentially, and as we all know, the

 04  Elections Procedures Manual is given the force of law as

 05  far as elections are concerned, but so the whole basis for

 06  the ability to do this is essentially that sentence in the

 07  Elections Procedures Manual; is that correct?

 08        A.   That is how I read it, yes.

 09        Q.   Okay.  Are you aware of anything in either

 10  statutes or the Elections Procedures Manual that permits

 11  you to have additional written instructions or draft your

 12  own instructions on how things are supposed to be either

 13  trained or conducted or modified?  Because we talked about

 14  how you can send a draft to everybody.  Is there anything

 15  in the EPM or of the statutes that permits the elections

 16  official to oversee to essentially draft their own

 17  instructions?

 18        A.   Not that I recall, but anything out of draft is

 19  in compliance with the EPM or statute.

 20        Q.   So, and again, there's nothing that prohibits

 21  it?

 22        A.   No.

 23        Q.   So essentially whatever you draft, your

 24  intention would be that it either mimics, mirrors or

 25  complies with the language either in statute or the EPM?
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 01        A.   Yes.

 02        Q.   Forgive what I think might be a very dense

 03  question.  Why do you need additional instructions if

 04  you're just going to mimic or instruct?  Why doesn't the

 05  EPM stand on its own?

 06        A.   I think the word additional has been used.  It

 07  doesn't require to be used, but has instructions for the

 08  workers on how to perform it, but mirror the law.  So the

 09  fact that they're additional is just a word that got used.

 10        Q.   So I apologize if I added that or somebody

 11  else.

 12        A.   No.  I --

 13        Q.   So scratch additional.  But essentially -- but

 14  if the Elections Procedures Manual is 200 and -- almost

 15  300 pages, and I have read the section that's relevant to

 16  audits.  And I have scanned the rest of it.  It has

 17  instructions for everything, including how to create the

 18  designated margin, how to do the counts, how to do the

 19  tally sheets, how to have callers and judges; right?  All

 20  of these things?

 21        A.   Yes.

 22        Q.   Why would there be a need for additional

 23  instruction if the Elections Procedures Manual basically

 24  outlines it all?

 25        A.   It wouldn't be.  There's be a need for
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 01  instructions [indiscernible].

 02        Q.   I just want to make sure I asked all the ones I

 03  had.  I know this was asked twice, but I want to make sure

 04  I get the timing down.  If you are permitted to proceed in

 05  the way that the board has directed you to proceed, what I

 06  understand is you will begin the audit process, not

 07  necessarily by counting these ballots within 24 hours or

 08  beginning to count the ballots within the 24 hours, but

 09  within the first 24 hours you will be selecting -- you'll

 10  be pulling the lots, which will be the lots of the

 11  contested races that are being audited?

 12        A.   Correct.

 13        Q.   You'll be conducting some training for that

 14  number of people?

 15        A.   Correct.

 16        Q.   And that's going to take a couple of days, and

 17  so perhaps Friday is when you could start counting

 18  ballots, or Saturday?

 19        A.   Typically in our county the way I remember it

 20  we start on Saturday to do the counts.

 21        Q.   And I'm sure you're aware that Friday is also

 22  Veteran's Day.  Are you intending to work on Veteran's Day

 23  as well --

 24        A.   No.

 25        Q.   So that might play into it as well?
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 01        A.   Could, yes.

 02        Q.   So if you are permitted to proceed in the way

 03  directed by the board, even in the best possible

 04  circumstance, you are not in a position where you could

 05  actually start auditing the ballots proper by counting

 06  them, looking at them, having calls, et cetera, on

 07  Wednesday the 5th -- I'm sorry, Wednesday, the 9th?

 08        A.   Oh, not at all.  There's too many in play.

 09        Q.   Understood.  And I'm not -- I'm not challenging

 10  whether you should have been.  I'm just asking.  I just

 11  want to clarify.

 12             In your opinion has the election already begun?

 13        A.   Yes.

 14        Q.   And for the purposes of the recorder's office,

 15  when did the election actually begin?

 16        A.   The day we sent out early ballots.

 17        Q.   Because that is the first day that someone in

 18  theory could return an early ballot and make their voice

 19  mail?

 20        A.   Or they could come down to my office and

 21  actually vote.

 22        Q.   I'm sure other folks have questions.

 23  Mr. Kolodin, I don't know who's taking the charge for your

 24  table, but if you have any questions based on the Court's

 25  questions.
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 01             MR. KOLODIN:  Yes, Your Honor.

 02  

 03                    RE-REDIRECT EXAMINATION

 04  BY MR. KOLODIN:

 05        Q.   Recorder Stevens, to your knowledge is there

 06  anything in Title 16 that requires counties to count

 07  ballots by machine at all?

 08        A.   I believe that it is stated that the statewide

 09  procedure is electronic tabulation.

 10        Q.   In Title 16?

 11        A.   I believe so.  Could be EPM, but

 12  [indiscernible].

 13        Q.   Title 16, certainly we can talk about what the

 14  procedure might be, but at the very least I think opposing

 15  counsel has conceded that if for any reason it becomes

 16  impractical to count all ballots by machine, it's

 17  authorized for counties to count them all by hand;

 18  correct?

 19        A.   Yes.

 20        Q.   So why do we typically do the first count by

 21  machine?

 22        A.   Typically speed.  We allow -- I say we.  The

 23  legislature has allowed the early ballots to be tabulated

 24  well before the election day, and that provides them with

 25  a good number that comes out at roughly 8:05 p.m.
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 01        Q.   Now, I want to talk to you about these

 02  escalators in 16-602(F) where it says you count a certain

 03  portion, and if it's within the designated margin, you

 04  keep counting.  If it's not within the designated margin,

 05  you stop counting; right?

 06        A.   Uh-huh.

 07        Q.   What is the purpose, if you know, tell me if

 08  you know, of controlling the discretion of elections

 09  officials in this way?

 10        A.   I only know speculation.  A lot of people

 11  didn't want to do that at first at all, the audit count,

 12  but some people wanted it, and this was a compromise, the

 13  low percentage.

 14        Q.   Let me ask the question a different way.  Let's

 15  say that requirement was not in the law.  An election was

 16  held.  You're a Republican; right?

 17        A.   Yes.

 18        Q.   I'm just going to say that.  It doesn't matter

 19  for sure or not.  You're a Republican.  Hypothetical.

 20  Kari Lake is within the designated margin on the first

 21  count; right -- for the first batch.  In the second batch

 22  she falls short of the designated margin and Katie Hobbs

 23  pulls ahead by more; right?  If your discretion is not

 24  controlled by 16-602(F), then you could choose to count

 25  more in the hopes that it might help your preferred
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 01  candidate; right?

 02        A.   That sounds right, yes.

 03        Q.   Oh, okay.  But if -- and so this mandatory

 04  escalator provision, we'll call it 16-602(F), it serves a

 05  very important purpose; right?

 06        A.   Yes.

 07        Q.   And the very important purpose is to prevent

 08  elections officials from putting their thumb in the scale

 09  after they have counted some votes for their preferred

 10  candidate; right?

 11        A.   Sounds fair enough.

 12        Q.   Can you think of any other logical purpose?

 13  You're an elections administrator.  Can you think of any

 14  other logical purpose it would be in there?

 15        A.   Nothing right now, no.

 16        Q.   I can't either.  So if you choose in advance of

 17  an election, in advance of knowing any of the results

 18  because you cannot access those results prior to election

 19  day; right?

 20        A.   Correct, I cannot.

 21        Q.   You have no idea who is ahead in this county?

 22        A.   Right.

 23        Q.   If you choose prior to election day to count --

 24  recount by hand 100 percent of ballots, does that

 25  potential conflict of interest consideration apply?
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 01        A.   I don't think so.

 02        Q.   Right, because you can't know what number of

 03  ballots to count to help your preferred candidate even if

 04  you wanted to; right?

 05        A.   Correct.

 06        Q.   So the reason for that safeguard is not present

 07  in this case; right?

 08        A.   Sounds right.

 09        Q.   What's that?

 10             (Background speaking.)

 11        Q.   No further questions.  Thank you.

 12             THE COURT:  Did you have any further questions?

 13  Ms. [Indiscernible], any other questions?  Mr. Blehm, any

 14  other questions?

 15             MR. BLEHM:  No, Your Honor.

 16             THE COURT:  That concludes your testimony.  I

 17  have been asking the parties to stay -- and I kind of

 18  figured you would.  Thank you so much.  That will conclude

 19  your testimony.  Mr. Blehm, I saw you move.  It's like an

 20  auction.  Is there something?

 21             MR. BLEHM:  Yes, Your Honor.  May I step out

 22  just real quick?

 23             THE COURT:  Why don't we take a five-minute

 24  comfort break.  Let's take a five-minute break.  We'll

 25  come back in five.
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 01             (A recess was taken.)

 02             MS. ANDREWS:  We are back on the record.  The

 03  record will reflect presence of counsel, presence of the

 04  parties.  Ms. Stevens just stepped out for a moment to

 05  grab something out of her vehicle and she will be back

 06  shortly, but I figured we should go ahead and continue on

 07  with the case.

 08             Mr. Kolodin, any other witnesses at this time?

 09             MS. MADDURI:  We reserve the right to re-call,

 10  but no further witnesses at this time.

 11             MS. ANDREWS:  Thank you.  Ms. [Indiscernible].

 12             MS. ESTES-WERTHER:  Yes.  I would like to call

 13  Lisa Marra.

 14             MS. ANDREWS:  If you will please approach the

 15  clerk to be sworn in.

 16  

 17                          LISA MARRA,

 18  having been first duly sworn to tell the truth, the whole

 19  truth, and nothing but the truth, was examined and

 20  testified as follows:

 21  

 22                      DIRECT EXAMINATION

 23  BY MS. ESTES-WERTHER:

 24        Q.   Good afternoon.  Could you please state your

 25  name for the record.
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 01        A.   Lisa Marra.

 02        Q.   And what is your position for the county?

 03        A.   I am the director of elections.

 04        Q.   And how long have you served in that capacity?

 05        A.   I have been the director since 2017.  I have

 06  been employed by the county since 2012.

 07        Q.   And who is it that you report to?

 08        A.   I report to the county administrator.

 09        Q.   So you do not report to the Board of

 10  Supervisors?

 11        A.   That is correct.

 12        Q.   And what are your certifications or call

 13  indications for your position?

 14        A.   I am a certified election official with the

 15  State of Arizona, renewed every two years since 2017.  I

 16  do already have my certificate as a CERA.  That's the

 17  national certification through Auburn University and the

 18  election center.  I am certified public manager through

 19  ASU.  I am in my third term as the president of the

 20  election official association representing all 15 county

 21  election directors.  I serve on the U.S. Election

 22  Assistance Commission on a public board, and I think

 23  that's about it, unless you really want to go back many

 24  years to college, but that's too many years.

 25        Q.   Thank you.  What are your responsibilities and
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 01  duties in your position?

 02        A.   So as the election official I am the filing

 03  officer for county candidates, for special district

 04  candidates.  I also handle campaign finance.  Our office

 05  creates the ballot.  We design the election program.  We

 06  tabulate the ballots.  We are in charge of election day

 07  voting, so that's managing over 200 pole workers, vote

 08  centers, 17 of those in the county, so securing those

 09  locations.  And then we are in charge of the political

 10  party hand count, and then the canvass of the election.

 11             MS. ESTES-WERTHER:  And, Your Honor, I had an

 12  exhibit that I had wanted to enter if I can approach the

 13  witness?

 14             MS. ANDREWS:  Sure.

 15             MS. ESTES-WERTHER:  I had already given it to

 16  the parties.

 17             MS. ANDREWS:  And it's already been marked?

 18             MS. ESTES-WERTHER:  Yes.

 19             MS. ANDREWS:  Is it Defendant Marra -- Marra;

 20  correct?

 21             THE WITNESS:  Correct.

 22             MS. ANDREWS:  Okay.  Sorry.  I want to make

 23  sure I pronounce everyone's names correct.

 24  BY MS. ESTES-WERTHER:

 25        Q.   And do you know -- do you recognize what this
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 01  document is?

 02        A.   I do.

 03        Q.   And what is it?

 04        A.   It is the 2019 Elections Procedures Manual, at

 05  least the cover and table of contents, probably a chapter

 06  or two.

 07        Q.   And can you actually flip -- I think it's

 08  probably about six pages in, past the table of contents.

 09             And then on the bottom -- it says page 228, but

 10  on the bottom can you read just what that section is, how

 11  it's labeled?

 12        A.   The early ballot hand-count process?

 13        Q.   Yes.

 14             MS. ESTES-WERTHER:  Your Honor, I would like to

 15  admit this into the record.

 16             MS. ANDREWS:  Any objection to Exhibit A?

 17             MS. MADDURI:  We do have an objection to

 18  Exhibit A on a couple of bases.  The first that this is

 19  legal theory, which is not proper as an exhibit, right,

 20  just as you wouldn't admit statutes into the record.  The

 21  second is that it's impartial.  It excludes, for example,

 22  the portion with the language that we have been talking

 23  about all day, and so we do have an objection to the

 24  admission of this partial portion of the legal authority

 25  to correct.
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 01             MR. BLEHM:  I would join with Mr. Kolodin's

 02  objection, Your Honor.

 03             MS. ANDREWS:  Ms. Andrews, any objection?  Oh,

 04  I'm sorry.

 05             MS. ANDREWS:  No objections.

 06             MS. ANDREWS:  The objection is respectfully

 07  overruled.  I will let you all know I think it's quite

 08  appropriate for The Court to review the election

 09  additional refer to the Elections Procedures Manual in

 10  some.  It's been cited by all of the counsel.  The Court

 11  is going to review it all in total and not just rely on

 12  the exhibit.  So any issue that it might be with just

 13  being a partial version of the entirety of the exhibit is

 14  irrelevant, and the Court is not aware of any reason why

 15  it cannot be otherwise admitted.

 16             So it is admitted over the objection, which is

 17  preserved for the record.

 18             MS. ESTES-WERTHER:  Thank you, Your Honor.

 19  BY MS. ESTES-WERTHER:

 20        Q.   Ms. Marra, you can refer to this as we kind of

 21  walkthrough.  For the early ballot hand-count process, who

 22  is responsible for conducting the hand count?

 23        A.   That is me as the election official.

 24        Q.   Okay.  And is there any other individual that

 25  you are aware of that's authorized to conduct the hand
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 01  count?

 02        A.   No.

 03        Q.   And then what are your duties relating to the

 04  hand count for early ballots?

 05        A.   So the hand-count process for us starts months

 06  ahead, six to eight months, by meeting with the party

 07  chairs from the Democratic and Republican party, so we

 08  meet early in the year every election cycle and outline

 09  the whole calendar of the year.  So through the primary --

 10  the PPE, the primary, the general election.  So we look at

 11  the last dates candidates can file, first day of early

 12  voting, all those details, and then the dates when the

 13  hand count members are due from the party chairs and when

 14  their political party observer letters are due from the

 15  chairs, so the whole calendar is outlined for them early

 16  that year, so that starts our process.

 17        Q.   And so how are the early ballots selected for

 18  the hand count?

 19        A.   So the early ballots -- we do the math formula,

 20  and we look at the numbers sent.  We look at past

 21  elections, and we look at the statute and the procedures

 22  manual.  So because we are a vote center counting, we look

 23  at percentages and then minimums, because we are not a

 24  huge county with thousands and thousands of votes.

 25             We pulled two -- it's two batches of 400 is our
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 01  minimum.  That's our minimum.  And then we also have to

 02  make sure that if the hand count were to expand, that we

 03  have enough of those ballots sequestered, and that whole

 04  process is outlined.

 05             So what we do is the first four batches and our

 06  batches are -- the recorder was absolutely correct,

 07  roughly 200 in a batch.  And that batch it's very

 08  important that that batch stay together from beginning to

 09  end, from when they scan it in to when we get it, to when

 10  it's stored.

 11             So we take the first four batches every day

 12  from whatever tabulators we are using.  We do have two.

 13  Mostly we just use one.  And then when we get to the

 14  number that we are sent at, then we stop sequestering

 15  those ballot batches.  So right now in this election, when

 16  we did the math early on, it was 40,000 early ballots.

 17  Now, we know we are down some, but we still have to make

 18  sure that we have enough in case it expands.  So those 10

 19  batches have been sequestered for the hand-count draw.

 20        Q.   You mentioned the number that it's set at.  So

 21  how is that number established of the early ballots you

 22  need to sequester?

 23        A.   In statute with the percentage or a minimum of

 24  400, as the batch to start with.

 25        Q.   Okay.  And you heard some testimony earlier
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 01  about early ballots that were being dropped off on

 02  election day.  Do you include those in your early ballot

 03  hand count?

 04        A.   No, we do not.  In the procedures manual it

 05  outlines on the day -- you look at how many ballots --

 06  early ballots you tabulated on the day of election, and we

 07  haven't obviously tabulated those yet.

 08        Q.   And so where are your early ballots

 09  sequestered?

 10        A.   So they are broken out of the batch -- the

 11  numerical batches in their own separate box labeled with

 12  the security seal and their batch result reports waiting

 13  for the hand count drawn which starts the day after the

 14  election.

 15        Q.   And once the hand count is concluded, where do

 16  those ballots go?

 17        A.   Those are always kept in that same box.  They

 18  just are always kept sequestered with the other ballots in

 19  our ballot cage in our warehouse.

 20        Q.   And then following the conclusion of the

 21  election, where do those ballots go?

 22        A.   Those are delivered to the county treasurer for

 23  storage in the treasurer's vault for the retention period.

 24        Q.   And so you mentioned I think already -- so the

 25  hand count begins the day after the election?
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 01        A.   Correct.

 02        Q.   And so is that when you are actually

 03  counting -- do you start beginning the hand count

 04  yourself?

 05        A.   No.  That is when the two party chairs or their

 06  designees show up, and then we draw the vote center

 07  batches.  And, again, because we are a vote center -- we

 08  are not precinct-based -- it's a minimum of two vote

 09  centers.  We have 17 total, so all 17 numbers are put into

 10  a hat, and they do two draws.  And then we do the early

 11  batches, so we have 10 batches sequestered now, so 1

 12  through 10 will go in a hat, and they pull out the two

 13  that we start with.  And then we pull the races because in

 14  the general election it's four races basically.

 15        Q.   So please describe a little bit about -- like,

 16  what is it that you are comparing it to, the hand count,

 17  yourself?

 18        A.   So in order to prove anything you need to have

 19  a source document.  And so when we do those batches in the

 20  tabulators, we print out a batch result report, and our

 21  process for that is we tabulate the batch ballots, the

 22  report is printed, folded in half so it's sight unseen,

 23  stapled and put into that batch, which is sealed with a

 24  seal and stored in its box.  So that's -- when they pull

 25  those batches, that's how they would know what to compare
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 01  with to the hand count, to the machine count.

 02        Q.   So when they are concluding their hand count

 03  and get their results, they are comparing it to that batch

 04  results report that's included with that batch?

 05        A.   Correct.

 06        Q.   And is that batch report -- batch results

 07  report done for all early ballots?

 08        A.   No, ma'am.  It's only done for the ones that

 09  are going to be sequestered for the hand count, so all the

 10  other batches are tabulated, and they are sealed with

 11  their security seal and stored in the boxes that they go

 12  in and there's no batch report in those, no batch result

 13  report, so there would be nothing to tie those results

 14  into per batch.

 15        Q.   So just to confirm, you currently have the

 16  batch results reports for the early ballots that you have

 17  already sequestered according to the Elections Procedures

 18  Manual based on that percentage, but not for all early

 19  ballots?

 20        A.   That is correct.

 21        Q.   And so just really briefly, what are the

 22  circumstances that lead to a second or expanded early

 23  ballot hand count?

 24        A.   That would be if the numbers were off, and the

 25  numbers are set every election by the Secretary of State
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 01  by the vote verification committee, so it's a percentage

 02  or right now it's three.  And many times they are off one

 03  or two on a race, so they will recount that in order to

 04  get the right number.

 05             And if they were not at that point, we would

 06  look at expanding it, so that's why we sequester enough

 07  ballots to make sure we can do that, because if it's 400,

 08  then it would be 800 and 1,600.  And we have not ever had

 09  to do that since I have been in this position, at least.

 10  I don't know prior to that.

 11        Q.   Okay.  So just for clarity, you haven't ever

 12  had to do the expanded early ballot hand count past --

 13        A.   No.

 14        Q.   -- just a recount?

 15             Okay.  I think you heard testimony today, but

 16  are you aware of the board's plans for this full early

 17  ballot audit?

 18        A.   Yes, I am.

 19        Q.   And then are you aware of what state law or

 20  rule would allow the ballots to be transferred into the

 21  custody of the County Recorder?

 22        A.   I am not aware that that would be possible.

 23        Q.   And if those ballots are transferred into his

 24  custody, will you be able to perform your statutory hand

 25  count?
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 01        A.   We -- that depends on timing because it doesn't

 02  necessarily have to start on Saturday.  As long as you

 03  start within 24 hours, which we comply with doing the

 04  draw.  We start counting on Saturday with the parties

 05  because we have a staff of three, and we are extremely

 06  busy between election day -- we have been extremely busy

 07  for months.  And we are four days out from election, in

 08  case anybody forgot.  And so we are still -- we are doing

 09  audits.  We are processing -- we are bringing back

 10  equipment, so we start counting on Saturday, so depending

 11  on when they are going to start, that would be a problem.

 12             And then I am concerned about future statutory

 13  duties because the hand count is just one thing.  The

 14  canvass and audit are just one thing.  We had changes in

 15  the law that reduced the margins for recounts, and I

 16  highly anticipate anywhere from two to three, four

 17  possibly recounts across the state.

 18             So this isn't just a Cochise County issue.

 19  It's statewide that I am very concerned about if we have a

 20  recount.

 21        Q.   And so how would this hand count of all early

 22  ballots impact a recount?

 23        A.   The chain of custody is a huge concern and we

 24  operate in good faith.  So even if I were to get the

 25  ballots back, I still don't know from that gap, are they
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 01  still in the same batch, are they damaged.  And it's not

 02  that -- ballots are very fragile.  This is a long ballot.

 03  It's 19 inches.  It has three folds.  The timing marks,

 04  every time people handle them, it gets to be where the

 05  ballot becomes more fragile.

 06             So if you have to hand count those and then you

 07  have to recount them in the tabulators, we can have a

 08  whole lot more duplications of those ballots, which that's

 09  a whole process.  I don't know The Court really wants to

 10  get into, but opposite parties and they duplicate the

 11  whole ballot so the tabulator can count it because if

 12  there's any kind of damage, a tear, a rip, it won't count

 13  it.

 14        Q.   So when you talk about duplication, it is a

 15  matter of just those two parties team having to

 16  essentially move those ballots -- or those over to a new

 17  ballot so it can run through the tabulator?

 18        A.   Correct.  Yeah, there's a whole process.

 19  There's a log.  They are numbered.  They are separated.

 20        Q.   So in terms of just in your experience with

 21  hand counts, how many staff are in the elections

 22  department to assist you?

 23        A.   We are a staff of three, including me.

 24        Q.   And how many staff are necessary to conduct the

 25  hand count, the one that you performed?

�0205

 01        A.   We start out with all three in the morning and

 02  go through taking the oath, signing the people in, doing

 03  the training, which lasts about an hour, and we have 12

 04  people that do this from the parties.  That's the number

 05  that we have all worked out because again this is a party

 06  process that we go through throughout the year.  And so

 07  that three people at each table for four teams because we

 08  have two batches of 200 in two vote centers, so it's 12

 09  people.  And then it takes two staff all day to just

 10  manage those four tables of people.

 11        Q.   Okay.  Speaking of the four tables, can you

 12  describe a little bit about the space that is necessary

 13  for the hand count?

 14        A.   It is a room about half this size, which works

 15  fine, four tables.  But to get more people in there, that

 16  would not be possible.

 17        Q.   Do you know how much space would be necessary

 18  to do a full hand count of all the ballots?

 19        A.   I haven't actually done the math on that

 20  because I have been busy trying to get this election done,

 21  but there's no -- there's no space in the [indiscernible]

 22  complex, which is the main county complex that would even

 23  have that remotely available.

 24        Q.   And what are the current security measures when

 25  the hand-count process is being conducted?
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 01        A.   So our building is under camera security and

 02  alarm all the time.  So we are basically closed to the

 03  public because the public doesn't need an elections

 04  department.  They need the recorder because they need to

 05  do voter registration.  Only candidates need us.

 06             So during the hand count the two staff are

 07  always available with the batches.  Again, understanding

 08  we operate in, you know, a mode of trust, they are still

 09  under our care and custody and control, so we are in there

 10  the whole time.  And part of the training is we use

 11  colored pens and there's no photography, and no putting

 12  extra marks on the ballot, that kind of thing.

 13        Q.   Now, I believe that Recorder Stevens had

 14  mentioned something about using a three-person method.  Is

 15  that the method that you use for hand counts?

 16        A.   It is not.  When we -- excuse me.  When we --

 17  when I took over and we first started doing hand counts,

 18  we tried the three person call out method, and we found it

 19  very distracting because the people were together in a

 20  room and indoor voices sometimes get louder and louder.

 21  And the accuracy rate was not very well, so we moved to

 22  the stack method, which has been a lot more accurate for

 23  folks.

 24        Q.   And what is the stack method?

 25        A.   So that's where you call out yes or no.  So
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 01  this is yes Mary Smith, no Mary Smith.  So you have a pile

 02  of yeses and a pile of noes.  You count the pile of yeses

 03  for Mary Smith.  That's what you put on the tally sheet

 04  and that's what's verified against the batch result

 05  report.

 06             And then you go to your no stack, like I am

 07  thinking in the office, Corporation Commission where you

 08  may have four candidates.  So you go through the no stack

 09  and do the same thing.  And that has been a lot quieter

 10  for them, and it has also been a lot more accurate for

 11  them.

 12        Q.   And I think we talked a little bit about chain

 13  of custody.  In your experience have you ever had to

 14  relinquish custody of the early ballots to any other sort

 15  of third party?

 16        A.   No.

 17        Q.   And do you have any concerns about that chain

 18  of custody?

 19             MS. MADDURI:  Foundation, Your Honor.

 20             THE WITNESS:  That concerns me very much.

 21             MS. ANDREWS:  Overruled.

 22             THE WITNESS:  Yes, that concerns me very much

 23  because ultimately the officer in charge of elections is

 24  responsible until the time I sign them off to the

 25  treasurer's vault.
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 01  BY MS. ESTES-WERTHER:

 02        Q.   Are you aware of any penalties under state law

 03  as your duty as an election official?

 04        A.   This would be a Class 6 felony, I believe.

 05        Q.   And then are you also aware of the Elections

 06  Procedure Manual and violation of that manual?

 07        A.   Yes.

 08        Q.   Do you happen to know what that penalty is if

 09  you violate?

 10        A.   Off the top of my head, I don't, but I believe

 11  that's a felony as well.

 12             FEMALE SPEAKER:  (Inaudible.)

 13             MS. ANDREWS:  Thank you.  Ms. Madduri.

 14             MALE SPEAKER:  (Inaudible.)

 15             MS. ANDREWS:  I'm still going in the same

 16  circle; right?  I called on Ms. Madduri.

 17             MALE SPEAKER:  You were going backwards so I

 18  thought you had switched.

 19             MS. ANDREWS:  Ms. Madduri -- I like to keep --

 20  this makes sure my head goes in the right order.  You

 21  don't want to confuse me.  You can confuse yourself all

 22  you want.  Okay?  You may proceed whenever you are ready.

 23  

 24                      CROSS-EXAMINATION

 25  BY MS. MADDURI:
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 01        Q.   Good afternoon.

 02        A.   Good afternoon.

 03        Q.   Thank you for being here.  I know it's not a

 04  good time for you, so I will keep this very brief.  I just

 05  was hoping you could explain a little bit more about sort

 06  of what happens if the candidates deadline isn't meant and

 07  kind of what happens after that and sort of -- yeah, what

 08  happens if the candidates' deadline is not meant by your

 09  count?

 10        A.   Well, I like to say that has never happened, so

 11  I am not sure.  All the repercussions, but it would be

 12  ungood, I think.  Because there are such strict dead

 13  lines, we have got to make sure a county canvass is able

 14  to meet the deadlines for a state canvass.  That is why

 15  they are set by statute.

 16             So we -- we are always within two to four days

 17  of the deadline.  There are so many audits, so many things

 18  that have to be done.  We don't have the luxury of having

 19  off on Veterans Day or Sunday.  We are working seven days

 20  a week and have been for many weeks now because of just

 21  the sheer amount of checks and balances that need to be

 22  done so that I can say, yes, this was a good election.

 23        Q.   And I understand that there are many different

 24  steps that you have to engage in once the polls close on

 25  election day.
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 01             But just to confirm, the hand-count audits that

 02  you have overseen in the past, just so it's not early

 03  ballots, I think you have said that those have never --

 04  you have never gone past the first round of that audit,

 05  which has the statutory minimum and maximum that you are

 06  permitted to do in that first round; is that right?

 07        A.   Correct, we have never had to expand the hand

 08  count.  And the hand count for us takes anywhere from four

 09  to nine hours on that Saturday.  And so we have been lucky

 10  that we are able to work with the parties with the people

 11  they send that can get that done in that day.  If we

 12  didn't get it done in that day, we would have to carry it

 13  over to Sunday, because by the time Monday comes around,

 14  then we have got equipment that's coming back that needs

 15  to be audited and checked and so many different things.

 16  That was part of the issue of trying to expand it, to do a

 17  full hand count, and just the time is not there for us.

 18        Q.   Okay.  And you said that typically finishes all

 19  of its processes that it needs to do for the canvass two

 20  to four days before the deadline; is that right?

 21        A.   Before the state deadline, yes, so that we have

 22  the canvass set.  And then our -- right when the board

 23  canvass, then that canvass gets sent to the state.

 24        Q.   Okay.  Based on your experience doing these

 25  hand-count audits and all of the other things that you
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 01  have had to do in past elections, does conducting the

 02  proposed full audit of early ballots, are you concerned

 03  that you -- your county overall would not be able to meet

 04  those deadlines?

 05        A.   I don't see how that could be done, but that's

 06  part of my concern with our staff of three doing it and

 07  trying to hire additional people and train them at this

 08  late of date because that wasn't brought up until just

 09  recently.

 10        Q.   Okay.  In your role as elections director, do

 11  you believe that that would cause any concerns among

 12  voters in Cochise County?

 13        A.   I believe people have spoke at the public

 14  meeting that indicated that, that they were concerned

 15  about the proposed full hand count, absolutely.

 16        Q.   Is it important to you that the election is

 17  conducted by the letter of the law, such that it is kind

 18  of lives up to the standards that you have previously

 19  conducted, the elections?

 20        A.   Absolutely.

 21        Q.   And are you concerned that the hand audit would

 22  comprise that?

 23        A.   I am concerned it could comprise the chain of

 24  custody and the position that I am put in by Staff Shoot.

 25        Q.   I don't think I have any other questions for
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 01  Director Marra.  Thank you for your time.

 02             MS. ANDREWS:  Thank you.  Mr. Blehm.

 03  

 04                      CROSS-EXAMINATION

 05  BY MR. BLEHM:

 06        Q.   All right.  Good afternoon.

 07        A.   Good afternoon.

 08        Q.   Who is your boss?  Who do you answer to?

 09        A.   I report to Rich Karwaczka, the county

 10  administrator.

 11        Q.   The county administrator.  Who does he report

 12  to?

 13        A.   He reports to the Board of Supervisors.

 14        Q.   All right.  So I believe you testified earlier

 15  that you don't report to the Board of Supervisors.  Are

 16  they superior to you?

 17        A.   Yes, absolutely.

 18        Q.   And so do they dictate what work you can and

 19  cannot do?

 20        A.   Through the county administrator and through

 21  statute, sure.

 22        Q.   Okay.  So through the county administrator and

 23  through statute they pass a law on the instructions on

 24  what you can and cannot do; correct?

 25        A.   Correct.
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 01        Q.   Okay.  And by statute are you aware that the

 02  County Board of Supervisors can also dictate that the

 03  County Recorder can conduct an audit of the ballots.

 04             FEMALE SPEAKER:  Objection; legal conclusion.

 05             MS. ANDREWS:  Overruled.  The witness may

 06  answer.

 07             THE WITNESS:  I imagine the Board can put any

 08  motions and pass anything that they would like.  That's

 09  their -- that's their prerogative.

 10  BY MR. BLEHM:

 11        Q.   That's their job; right?

 12        A.   Correct.

 13        Q.   To run the county?

 14        A.   Correct.

 15        Q.   And you can't -- you can't really do anything

 16  about that, can you?

 17        A.   I'm an employee.

 18        Q.   Okay.  Are you upset that the County Recorder

 19  was chosen to conduct this hand recount?

 20        A.   I am not upset.  I am concerned that we have

 21  legal issues.

 22        Q.   Okay.  And I believe you said one of these

 23  legal issues related to the chain of custody of the

 24  ballots; is that correct?

 25        A.   Correct.
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 01        Q.   Okay.  The early ballots, let's talk about the

 02  early ballots.  Who do you get those from?

 03        A.   The County Recorder's office.

 04        Q.   The County Recorder's office.  And that's who

 05  you would give them back to for this audit; is that

 06  correct?

 07        A.   I haven't actually had a plan or seen a formal

 08  chain of command, but that is the proposal, yes.

 09        Q.   All right.  And so I will just shorten that

 10  question up for you to a yes or no.  If this audit moves

 11  forward and the County Recorder is in charge of running

 12  this audit, you will transfer the early ballots in your

 13  possession to the County Recorder; correct?

 14        A.   Yes.

 15        Q.   Thank you.  All right.  How do you receive

 16  those ballots currently from the County Recorder?

 17        A.   So they are transported and locked secured

 18  plastic tubs with two people of opposite party that either

 19  we pick them up from them or they deliver them to us, and

 20  there's a chain of custody that's signed off on.

 21        Q.   Oh, okay.  So there is a chain of custody that

 22  your employees, I presume -- it's not you personal, but

 23  your employees assume responsibility for those ballots and

 24  you execute formal legal documents to transfer that chain

 25  of custody; is that correct?
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 01        A.   Correct.

 02        Q.   Okay.  So are you supposing that the County

 03  Recorder is just going to ask you to return all of those

 04  ballots without executing a chain of custody for them?

 05        A.   I have no idea.  I imagine not.

 06        Q.   Do you know if the Elections Procedures Manual

 07  requires that these ballots be handled and transferred

 08  with chain of custody documentation?

 09        A.   Uh-huh.  Yes.

 10        Q.   Why is that?

 11        A.   Security of the ballots.

 12        Q.   Security of the ballots.  Okay.

 13             And so you execute those documents because it's

 14  your duty under the law when you accept those ballots;

 15  correct?

 16        A.   We accept the ballots with the chain of custody

 17  forms provided by the recorder, so the recorder does the

 18  forms for that part, so, yes, we sign the form.

 19        Q.   You sign the forms and your employees declare

 20  that we have received X number of ballots from the

 21  recorder?

 22        A.   Correct.

 23        Q.   Correct.  Okay.  And so you don't know as you

 24  sit here today whether or not the County Recorder will

 25  follow the same process and procedure when receiving those
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 01  ballots back from you?

 02        A.   I don't have any doubt that he would have a

 03  procedure.  I just don't know what it is.

 04        Q.   Okay.  All right.  But in your mind you do

 05  believe that you will have to provide and compute

 06  additional chain of custody documents when you transfer

 07  those ballots to him?

 08        A.   Yes.

 09        Q.   I believe you said not doing so is a felony

 10  under the Elections Procedures Manual?

 11        A.   I don't know all the actual legal repercussions

 12  for every single thing, but I take that -- you know, any

 13  time I would violate, I am consider it to be a felony

 14  offense, if it's an intentional act, then yes.

 15        Q.   Well, so the testimony you gave -- well, strike

 16  that.

 17             Do you have any reason to believe that the

 18  County Recorder when he conducts this audit intends to

 19  violate Arizona law?

 20        A.   I don't have any idea one way or the other.

 21  Knowing his reputation, I would hope not.

 22        Q.   Knowing his reputation do you believe that in

 23  conducting this hand-count audit he intends to violate the

 24  law?

 25        A.   Again, I think that's why we are here in court
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 01  today because I think a big part of the issue is who is

 02  responsible for that and can that duty be delegated to

 03  someone else.

 04        Q.   I think we just discussed who is responsible

 05  for doing what in the county when you agreed that the

 06  county Board of Supervisors is ultimately responsible for

 07  deciding who does what.

 08             You sit in your office at the pleasure of the

 09  county Board of Supervisors?

 10        A.   I report to the county administrator.

 11        Q.   Who reports to whom?

 12        A.   The Board of Supervisors.

 13        Q.   The Board of Supervisors.  Okay.

 14             And so if the Board of Supervisors wanted to

 15  remove you in your capacity as the director of elections,

 16  could they do that?

 17        A.   They could do that through the county

 18  administrator I would imagine.

 19        Q.   But they could do that?

 20        A.   I'm an employee.

 21        Q.   Okay.  And so what would lead you to suspect

 22  they do not have the authority to task the County Recorder

 23  with leading a hand-count audit of the ballots in this

 24  election?

 25        A.   It's not a question of their authority to put
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 01  that demand out and make that motion and require that.

 02  That's not my question.  They have absolutely the right to

 03  do that.

 04        Q.   They have the right to do that.

 05             Then what's your question with regard to the

 06  legality of this hand-count audit?

 07        A.   The concern that that is able to be a delegated

 08  duty to someone other than the election official in

 09  charge.

 10        Q.   Okay.  So you believe that this is your baby,

 11  don't you?

 12        A.   I don't believe that.  I am taking advice from

 13  the county attorney who interprets that statute.

 14        Q.   Okay.  But you are not happy that the County

 15  Board of Supervisors selected the County Recorder to lead

 16  this audit, are you?

 17        A.   I'm still doing the actual statutory duty I am

 18  supposed to do, so I am doing the same hand count I have

 19  always done.  I don't know that that's happy or unhappy.

 20  My duty hasn't changed.

 21        Q.   Are you currently doing a hand-count audit?

 22        A.   We will be starting, at least, unless I am

 23  informed otherwise from this court or someone else in that

 24  authority, that -- they made it clear our hand count

 25  starts 24 hours after the election.
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 01        Q.   Will be, you said.  My question was, are you

 02  currently conducting a hand-count audit?

 03        A.   I am going to say we are in the middle of the

 04  election.  The batches have been sequestered ready for the

 05  hand-count audit, so I would say we are in the process of

 06  it.

 07        Q.   Are you counting ballots?

 08        A.   We are not counting them for the hand-count

 09  purpose.  We are tabulating ballots.

 10        Q.   The ballots that are sequestered we'll just go

 11  with 100 percent of ballots that are hand counted then;

 12  correct?

 13        A.   If that's where they go, then yes.

 14        Q.   All right.  And so let's talk a little bit

 15  about ballots.  You produce the ballots; correct?

 16        A.   We create the election and design the ballot,

 17  yes.  I actually don't print them myself.  We have a

 18  printer for that, but, yes, that's part of our job.

 19        Q.   Who do you use to print them?

 20        A.   Runbeck prints our ballots.

 21        Q.   Runbeck prints your ballots.  I presume you do

 22  not stuff them in little envelopes and mail them to

 23  voters, do you?

 24        A.   I do not.  That's the Recorder's responsibility

 25  to mail the ballots.
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 01        Q.   All right.  So now we learn more about the

 02  Recorder's responsibility with respect to his

 03  participation in elections.

 04             The County Recorder is responsible for ensuring

 05  ballots are mailed to early voters; correct?

 06        A.   Correct.

 07        Q.   So you don't do that job?

 08        A.   Correct.

 09        Q.   You simply design the ballot?

 10        A.   Correct.

 11        Q.   You have held a ballot?  You have voted; right?

 12        A.   I sure did.

 13        Q.   All right.  You have talked about these ballots

 14  being fragile.  When you go vote, is your ballot fragile?

 15        A.   So in Cochise County --

 16        Q.   My question is, when you go vote, is your

 17  ballot fragile?

 18        A.   No.

 19        Q.   No.  How thick is the ballot paper?

 20        A.   When you go vote or early ballots?

 21        Q.   When you get an early ballot, how thick is the

 22  ballot paper?

 23        A.   That's fairly thick.

 24        Q.   The ballot paper is fairly thick.  Is it

 25  thicker than this little piece of paper I have got in my
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 01  hand?

 02        A.   It is.

 03        Q.   It's thicker, and you don't even have to touch

 04  this paper to know that, do you?

 05        A.   Uh-huh.

 06        Q.   And so you talk about these ballots as being

 07  fragile, especially the early ballots I think you were

 08  making reference to as being fragile.  So this is sort of

 09  I'm going to go down two roads with you at the same time.

 10  One of them is to sort of address a concern of the

 11  plaintiffs' witnesses, and the other is to talk about the

 12  fragility of these ballots.

 13             Now, what is your understanding of the process

 14  when the County Recorder -- well, the County Recorder

 15  doesn't mail ballots, does he, do you know?

 16        A.   They contract with Runbeck to mail them on

 17  their behalf.

 18        Q.   So the County Recorder contracts with Runbeck

 19  to print the ballots and the ballot envelopes; is that

 20  correct?

 21        A.   No.  The elections department is in charge of

 22  paying to have them printed.

 23        Q.   You pay to have them printed.  Who do you pay

 24  to have them printed?

 25        A.   Runbeck prints them.
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 01        Q.   Runbeck.  So you pay Runbeck to have the ballot

 02  and the ballot envelopes printed; correct?

 03        A.   The ballots.

 04        Q.   The ballots.  Who does the ballot envelopes?

 05        A.   The recorder's office.

 06        Q.   The recorder does.  What about the envelope,

 07  the yellow envelope, the return envelope?

 08        A.   That's the affidavit envelope and the green

 09  outer envelope are the responsibility of the recorder's

 10  office.

 11        Q.   Okay.  And so the recorder is responsible for

 12  both envelopes?

 13        A.   Correct.

 14        Q.   All right.  Does Runbeck print those?

 15        A.   I believe so.

 16        Q.   You believe so.  So Runbeck prints everything;

 17  right?

 18        A.   They print the ballots.  I'm not sure about

 19  anything else, but I would imagine they would print those

 20  envelopes.

 21        Q.   After everything is printed by Runbeck, do your

 22  elections volunteers and employees sit around on the

 23  weekend stuffing all that into ballot envelopes that the

 24  County Recorder then mails?

 25        A.   No.
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 01        Q.   That is done by who?

 02        A.   Runbeck.

 03        Q.   Is that done by machine or by hand, do you

 04  know?

 05        A.   I believe machine.

 06        Q.   It's done by machine.  Okay.  And so these

 07  ballots that are fragile are printed by these huge

 08  machines, and then the machines stuff both the ballot and

 09  the affidavit envelope into the mailing envelope; correct?

 10        A.   I believe so.

 11        Q.   And then Runbeck gives them to the postal

 12  service; is that correct?

 13        A.   I really don't know their process beyond that,

 14  but yes, they do mail them.

 15        Q.   They mail them.  Where do they get the

 16  information to send them to?  From the County Recorder?

 17        A.   Correct.

 18        Q.   So the first step of the process I guess is

 19  two-part.  You design the ballots, send the information

 20  over to Runbeck to have printed; correct?

 21        A.   Correct.

 22        Q.   And then the County Recorder sends voter

 23  registration information, voter data to Runbeck on which

 24  to print these envelopes; is that correct?

 25        A.   Correct.
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 01        Q.   All right.  And so then these big machines

 02  print these ballots, and then other big machines stuff

 03  them all into envelopes, and then other machines sort them

 04  and send them out to the postal service; correct?

 05        A.   I would imagine.  I again don't know their

 06  step-by-step process.

 07        Q.   Have you ever worked for the postal service?

 08        A.   I have not.

 09        Q.   Neither have I, but I can imagine they have big

 10  machines too, don't they, that handle these ballots that

 11  sort everything and process, or is it all people back

 12  there in the back room, do you think?

 13        A.   I have no idea.  I have no idea.

 14        Q.   So these ballots then, by the time they get to

 15  the voters who are intended to vote these ballots, have

 16  been handled how many times, by how many people, do you

 17  think?

 18        A.   I couldn't even guess.

 19        Q.   It could be hundreds?

 20        A.   I have no idea.

 21        Q.   Couldn't it?

 22        A.   Perhaps.

 23        Q.   Perhaps.  Okay.  And they are all produced and

 24  dealt with with large machines; correct?

 25             UNIDENTIFIED SPEAKER:  Objection; calls for
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 01  speculation.

 02             THE COURT:  Overruled.  If the witness knows,

 03  she may answer.

 04             THE WITNESS:  I would imagine.  I think you

 05  print on machines, and I don't know the postal service

 06  process.

 07  BY MR. BLEHM:

 08        Q.   So the voter then pulls it out of the envelope,

 09  and the voter votes it, and they can either put it in the

 10  mail for the postal employee to take back, at which point

 11  it's sorted again at the postal facility before it's taken

 12  to who?

 13        A.   They're delivered to the recorder's office.

 14        Q.   The recorder's office?

 15        A.   Uh-huh.

 16        Q.   And that's where then the signature

 17  verification takes place?

 18        A.   Correct.

 19        Q.   Okay.  And they're not removed from the

 20  affidavit envelope at that time; correct?

 21        A.   Correct.

 22        Q.   You do that?

 23        A.   Well, early boards do that, but yes, the

 24  elections department does that, yes.

 25        Q.   And so by the time these fragile ballots have
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 01  left Runbeck and get back to you, right, they have been

 02  through a lot, haven't they?  I'm not sure I'd want to be

 03  a ballot.

 04        A.   Well, they're in packets, and they're in double

 05  envelopes all that time, so they're fairly secure at that

 06  point.

 07        Q.   It isn't true, is it?  They're not always in a

 08  double envelope, are they?

 09        A.   Well, they're mailed in an envelope that's

 10  mailed in a packet, so there's -- there's two envelopes in

 11  there.

 12        Q.   There are two envelopes and a ballot in the

 13  packet, but the ballot is not stuffed into the affidavit

 14  envelope and mailed, is it?

 15        A.   No, not in the affidavit envelope.

 16        Q.   No.  So technically these ballots are only in

 17  one envelope the entire time?

 18        A.   I suppose.

 19        Q.   And so the voter can also elect to do what with

 20  that ballot?  The voter can take that ballot and drop it

 21  off at the county recorder's office or a drop box?

 22        A.   They can use a drop box, yes.  They have more

 23  than one.

 24        Q.   Do you know what the process is after it's

 25  dropped off at the drop box?
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 01        A.   That's the recorder's responsibility.  I'm not

 02  sure of their exact process.

 03        Q.   Understood.  And so we won't ask you that

 04  question then.

 05             So the ballots nevertheless, they're made to be

 06  durable; correct?

 07        A.   Correct.

 08        Q.   And they're made to be durable because they go

 09  through a lot; correct?

 10        A.   Correct.

 11        Q.   And then you sequester them after you count

 12  them, and you store them in a separate box in your cage, I

 13  called it; correct?

 14        A.   Correct.

 15        Q.   And then when you go and do your hand-count

 16  audit after a general election of any type, let's say, you

 17  pull them out of the cage, and they're being handled

 18  again, aren't they?

 19        A.   They are.

 20        Q.   Okay.  How many more times are these ballots

 21  going to be handled if this audit moves forward?

 22        A.   I have no idea, but if we're looking at 300

 23  people and three people to a table, I have no idea how

 24  many people will touch them at that point.

 25        Q.   Okay.  That's the audit itself that was
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 01  described to you, but what about getting to the audit?

 02  Are they going to touch a lot of different hands, or are

 03  you simply going to sign these ballots over on the chain

 04  of custody form so everything can be done legal to the

 05  County Recorder, who will then put them in his vault so

 06  that he can process them in his hand-count audit?

 07        A.   I'm not sure what your question is.

 08        Q.   Never mind.

 09             My point is, you described these ballots as

 10  being like flowers, but they're not, are they?

 11        A.   They are not flowers.

 12        Q.   No.

 13        A.   When we talk about a ballot, and you've made it

 14  very clear that they're folded and printed and put in

 15  envelopes and handled, and that's all true.  The folds in

 16  that thick paper are pretty thick.  So when they get run

 17  through high-speed tabulators, it doesn't weaken them, but

 18  the timing marks around them.  There are possibly food

 19  stamps on them, other things on them that cause them to

 20  have to be duplicated or have issues.  The more --

 21        Q.   These are ballots with food stains --

 22             THE COURT:  Mr.  Blehm?  Mr. Blehm, I was

 23  interested to hear where she went with that and please let

 24  her finish that answer.  Go ahead, ma'am.

 25             THE WITNESS:  Thank you, Your Honor.
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 01             So the more these ballots are run through the

 02  high-speed tabulator, the more chance they have of being

 03  torn.  I believe the recorder mentioned when they use the

 04  envelope opening machines, sometimes those are sliced.  By

 05  the time we get them, sometimes they're cut by their

 06  machine before we have opened them.  So that's what I

 07  meant by being fragile.

 08             They're also very long being 19 inches.  And

 09  with those folds in them, they are secured in outer

 10  wrappers with a seal.  But the more people that are

 11  handling those, you don't exactly handle them straight on

 12  the bottom.  They could tend to fold over.  That fold on a

 13  timing mark means it won't be read by the machine.  It has

 14  to be duplicated.

 15             You made a comment about the storage and how

 16  they're transported.  Again, I have not seen anything as a

 17  plan or had any discussion about that.  But when I

 18  tabulate those, they are wrapped in those bundles with a

 19  security seal, and they're placed in a storage box, not a

 20  waterproofed plastic foot locker kind of container.

 21  They're put in a storage box similar to what you would

 22  store anything in a Bankers Box.

 23             And then those boxes are sealed, stored in the

 24  ballot cage until they go into the treasurer.  So if

 25  they're going to put them into plastic foot lockers,
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 01  that's going to be more people that are handling those

 02  ballots, that becomes a concern to me in the event we have

 03  recounts and those machines all have to be run through

 04  tabulators again because the more people that have handled

 05  them, they're not going to tabulate.  We're going to have

 06  to have them duplicated, which again is two people of

 07  opposite party.  That system is secure, but that's a time

 08  thing again.

 09  BY MR. BLEHM:

 10        Q.   Okay.  So the vast majority of ballots that are

 11  going to be counted in this election are early ballots;

 12  correct?

 13        A.   Correct.

 14        Q.   What percentage would you estimate?

 15        A.   80 percent of our county roughly votes early by

 16  mail.

 17        Q.   And we know that that the ballots that you go

 18  get at the election center -- do you have print on demand?

 19        A.   No, we do not.

 20        Q.   Oh, you don't?

 21        A.   No.

 22        Q.   So you have ballots printed for every precinct?

 23        A.   No, we do not.  We are low tech --

 24        Q.   If I go vote, for example, I walk in.  My name

 25  is Joe.  I'm in precinct 137, and I'm at a voting center
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 01  that's not in precinct 137.  How do you [indiscernible]?

 02        A.   So we use electronic voting machines.

 03        Q.   Okay.

 04        A.   So Joe, I'm assuming you would have your proper

 05  identification.  You would sign in with the wonderful poll

 06  workers on the poll book, and they would print the ballot

 07  that you use in the machine that has the barcode for your

 08  particular ballot style.  So that's a totally different

 09  ballot paper.  That's why I asked for clarification when

 10  you asked your other question.

 11        Q.   Understood, but they print my ballot; right?

 12        A.   No.

 13        Q.   No.  I vote on the machine?

 14        A.   Uh-huh.

 15        Q.   And then the machine prints my ballot?

 16        A.   Correct.

 17        Q.   So nevertheless, the ballot is printed, and

 18  that's a thermal more fragile paper; correct?

 19        A.   It's a thermal paper, and it doesn't have folds

 20  in it, so it doesn't tend to have any kind of rips or

 21  tears.  We rarely would have to duplicate those ballots.

 22        Q.   So how many -- in the 2020 election how many

 23  ballots did you have to duplicate because the machine

 24  would not read it?

 25        A.   Because of unreadable -- that it was
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 01  unreadable, not damaged or not torn or anything, I'm going

 02  to say roughly 100.  I don't have the exact figure with

 03  me.

 04        Q.   100 ballots.  And that's after these ballots

 05  transited through the U.S. Postal Service system multiple

 06  times, went through the County Recorder's processes, and

 07  wound up with you going through machines, 100 ballots, out

 08  of how many total early ballots cast?

 09        A.   I do have that figure.

 10        Q.   What is it?

 11        A.   So in the 2020 general, we had 48,865 early

 12  votes cast.  And those ballots were tabulated and then put

 13  into their Banker Boxes secured because the majority of

 14  them weren't sequestered for hand count, and they were

 15  never touched again.

 16        Q.   Okay.  So excluding those that come in damaged,

 17  and trust me, I have touched a lot of ballots, so I know

 18  they can be damaged, excluding those that come in damaged

 19  from either the postal service or from the voter

 20  themselves who sometimes will do things to their ballot

 21  that we don't want to talk about, but excluding those, you

 22  have 100 that you had to duplicate because the machine

 23  would not read it?

 24        A.   Uh-huh.

 25        Q.   Only 100.  What percentage is that?
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 01        A.   And I'm speaking strictly because that it was

 02  an unreadable image.  We're not talking voter intent.

 03  We're not talking overvote kind of things where -- because

 04  that puts it more like the 6- or 700 mark at least.

 05        Q.   With voter intent?

 06        A.   With voter intent.

 07        Q.   Really quickly, do you have any reason to

 08  believe that the County Recorder in the process he intends

 09  to use intends to alter voter intent in any way?

 10        A.   Again, we operate on a sense of honesty here,

 11  so I wouldn't think that, but I don't know what happens

 12  when those are out of my control.  I don't know.

 13        Q.   But when they're out of your control and you

 14  have executed a chain of custody document given possession

 15  to the County Recorder?

 16        A.   That would be the case.

 17        Q.   Right?  It doesn't matter, does it, your

 18  ballots?

 19        A.   It matters to me because if there's a recount,

 20  and they have got to come back to me, I'm still

 21  responsible ultimately for the ballots, done or lot.

 22        Q.   My question is, do you have any reason to

 23  believe the intent to change whatever would likely to be

 24  voter intent on the ballots?  Do you believe he intends to

 25  mark ballots to alter a voter's intent?
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 01        A.   I never said that.

 02        Q.   I'm asking if you had reason to believe.  I'm

 03  not accusing of you of saying that.

 04        A.   I thought I answered that.  We operate on a

 05  sense of honesty here.  I wouldn't think that.

 06        Q.   So aside from voter intent and ballots being

 07  damaged, only 100 out of 40-some-thousand and so, you're

 08  concerned now that these ballots are going to go through

 09  an audit process, which they go through an audit process

 10  anyway; correct?  A hand-count process, some of them?  But

 11  you're concerned that somehow this audit process is now

 12  going to damage these ballots such that they're not

 13  readable by a machine; is that correct?

 14        A.   Yes.  A certain amount of them, yes.

 15        Q.   What percentage would you estimate might be

 16  damaged?

 17        A.   I -- again, I haven't seen a plan or heard any

 18  final details, so I have no idea, but the more people that

 19  you have handle the ballots, the more chance you have of

 20  bending, timing mark issues, tears in the fold.  So I have

 21  no idea.

 22        Q.   When you do an audit, how many people handle a

 23  ballot?

 24        A.   There would be somebody who pulls that batch

 25  out of the box because again we have only sequestered the
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 01  number that we're required to have for the expanded, if it

 02  went that far, audit.  So the other -- in this case in the

 03  2020 general was close to 47,000 are still safe in the

 04  ballot cage.  So it's just going to be those couple

 05  thousand.  So it would be somebody from our staff who

 06  pulls that batch out of the box, puts it on the table for

 07  the three people that are going to count the ballots in

 08  our hand count process, and then the staff that wraps that

 09  ballot batch back up and puts it in the box.

 10        Q.   So you've got one staffer that pulls the batch

 11  out.  You have three people then who are going to handle

 12  these ballots at the table?

 13        A.   Uh-huh.

 14        Q.   And then you have one staff member who is going

 15  to put them back in the box?

 16        A.   Uh-huh.

 17        Q.   All right.  You heard the County Recorder

 18  testify as to what his proposal was, didn't you?

 19        A.   I did.

 20        Q.   All right.  And he testified I believe that

 21  he's going to have, you know, three people to count these

 22  ballots?  That's three people at the table?

 23        A.   I'm not really clear on that --

 24        Q.   Let's say he does, though.

 25        A.   -- because he indicated he was still kind of
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 01  working through those things, so I'm not real clear on

 02  that.

 03        Q.   Let's say he does because he testified he can

 04  have three people per table.  So a wash three people per

 05  table, isn't it?

 06        A.   I suppose.

 07        Q.   So let's say he has one person bring those

 08  ballots and put them on the table for the three people to

 09  count.  That's a wash, isn't it?

 10        A.   But did you count and are you including --

 11        Q.   That's a wash?

 12        A.   If it's one person, sure.

 13        Q.   Especially with your system; right?

 14        A.   Sure.

 15        Q.   And then he has one person take those ballots

 16  back and put them back in the box.  That is a wash;

 17  correct?

 18        A.   Uh-huh.

 19        Q.   So I guess your only concern then is that you

 20  don't really know if they're going to be 100,000 other

 21  people touching those ballots other than those five?

 22        A.   Well, I thought that was already made clear

 23  because they're going to be putting them into plastic tubs

 24  and transporting them back and forth every day.  So I'm

 25  not sure how many other people that would be.
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 01        Q.   Now, are they going to be touching the ballots,

 02  or are they going to be putting the boxes in the tub?

 03        A.   I don't know.

 04        Q.   You don't know?

 05        A.   I don't know.

 06        Q.   We don't know.  But my point is simply this,

 07  can you agree, that with respect to the actual audit

 08  procedures, there are not going to be any other people

 09  touching these ballots that's really different than your

 10  procedures; would you agree?

 11        A.   I'd agree if it's three at a table and one

 12  person putting them in and taking them out, yes.

 13        Q.   All right.  Okay.  I believe you said in

 14  your -- in your recount, you pull two batches of 400

 15  ballots; is that correct -- your hand audit?

 16        A.   We have batches in 200, so we select two, which

 17  would be 400.  That's a minimum.

 18        Q.   Okay.  So your minimum audit of an election

 19  involving -- and that's for this election?

 20        A.   That's based on the number of early ballots

 21  that we'd had tabulated on election morning.  That's

 22  assuming we have 40,000 early ballots.  But there is a

 23  minimum of 400.

 24        Q.   A minimum of 400.  But you're assuming maybe

 25  approximately 40,000 ballots?
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 01        A.   That was our highest when we picked these

 02  originally, yes.

 03        Q.   And I want to talk a little bit about, you

 04  know, there's a lot of controversy these days, and you're

 05  an election administrator, so I know you've got to be

 06  aware of it, a lot of controversy these days, isn't there,

 07  surrounding elections?

 08        A.   I think there's a lot of confusion.

 09        Q.   There's confusion?

 10        A.   You could probably term it 30 different words.

 11        Q.   I would agree there's a lot of confusion.  But

 12  would you agree there's a lot of controversy as well?

 13        A.   Uh-huh.

 14        Q.   Yeah?  A lot of controversy, a lot of

 15  confusion.  And so I sort of want to talk a little bit

 16  about the public policy behind, you know, auditing

 17  elections and the public policy behind allowing county

 18  election administrators to exceed the minimum required

 19  number in an audit.

 20             You're aware that Maricopa County in 2020

 21  counted more than the minimum required by law.  Are you

 22  aware of that?

 23        A.   Are you referring to the audit the Senate

 24  required?

 25        Q.   No.  I'm talking about Maricopa County

�0239

 01  performing its required statutory hand-count audit

 02  following the 2020 election.  Are you aware that they

 03  counted more than the statutory minimum?

 04        A.   I haven't followed all that, to be honest, to

 05  track all the numbers.  That was two years ago, and I have

 06  done I don't know how many elections since then.

 07             (Background speaking off the record.)

 08        Q.   So you are unaware that Maricopa County counted

 09  more ballots than was required by law?

 10        A.   I -- I -- again, I don't keep track of that

 11  from two years ago.  I couldn't tell you exactly how many

 12  they counted.

 13        Q.   I'm going to hand you what's been marked as

 14  Exhibit A.

 15             UNIDENTIFIED SPEAKER:  Your Honor, may we see

 16  that before she answers?

 17  BY MR. BLEHM:

 18        Q.   All right.  I'm handing you what I will

 19  represent is a November 4, 2020, correspondence from

 20  Attorney General Mark Brnovich to Chairman Hickman,

 21  Maricopa County Board of Supervisors.  And have you ever

 22  seen that correspondence before?

 23        A.   I probably have.  I can't recall.

 24        Q.   Could you read that last paragraph?

 25        A.   Although at this point in time we have no
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 01  reason to believe the tabulation equipment did not work

 02  properly, an expanded hand count may help alleviate

 03  concern and provide public confidence in the integrity of

 04  the vote tabulation process.  Thank you for your prompt

 05  attention to this matter.

 06        Q.   And so is that the Attorney General -- well,

 07  first of all, the Attorney General, are they the chief law

 08  enforcement officer in the State of Arizona?

 09        A.   Yes.

 10        Q.   If you need a legal opinion as the Director of

 11  Elections, you know, who do you turn to for legal

 12  opinions?

 13        A.   I turn to the County Attorney's office.

 14        Q.   Who does the County Attorney turn to?

 15        A.   I'm not sure what their process is.  I imagine

 16  they could go to the Attorney General.

 17        Q.   They could go to the Attorney General?

 18        A.   Uh-huh.

 19        Q.   Does this correspondence state anything with

 20  respect to, you know, why it might be a good reason to

 21  have expanded-scope audits of elections?

 22        A.   I can't answer that.  He's suggesting that they

 23  count more.  That doesn't say they did count more.

 24        Q.   He's suggesting they count more because -- tell

 25  me if I read this incorrectly -- because it may help
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 01  alleviate concern and provide public confidence?

 02        A.   That's what the letter says.

 03        Q.   Yes.  Okay.  And so what do you think about

 04  expanded audits?  Do you disagree with them?

 05        A.   I think there's a policy in the procedures

 06  manual and in statute that defines how and when an

 07  expanded hand count is required.

 08        Q.   Okay.  You said required?

 09        A.   Uh-huh.

 10        Q.   You've read the EPM; correct?

 11        A.   A couple times.

 12        Q.   You've been in court all day today; correct?

 13        A.   I have.

 14        Q.   You've heard the testimony about the proposed

 15  EPM submitted by Secretary of State Katie Hobbs; correct?

 16        A.   I have.

 17        Q.   And in that EPM and the current EPM governing

 18  Arizona election law, 2019 version, does it not state that

 19  the county can count more early ballots than the statutory

 20  minimum?

 21        A.   It does.

 22        Q.   Does it say they cannot count them all?

 23        A.   It does not.

 24        Q.   So again, I'll go back to my egg analogy.  If

 25  it says you have to eat two eggs, that does not say you
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 01  cannot eat more.  You can eat more; correct?

 02        A.   That's absolutely your entitlement, but you

 03  probably had lunch, and I'm not sure if you're hungry, but

 04  yes.

 05        Q.   You're right.  I had lunch, and no, I am not

 06  hungry anymore.

 07             And so expanded audits in today's day and age,

 08  do you think they might be a good thing to help alleviate

 09  the public's concern about what is happening in our

 10  elections?

 11        A.   I deal with the public all day every day.  And

 12  I have no idea what would satisfy public anymore.

 13        Q.   Are there a lot of members that you encounter

 14  in the public that say what's going on in our elections?

 15        A.   No.

 16        Q.   No?  You don't hear that at all?

 17        A.   I encounter a lot of people that are just angry

 18  and scream and yell and leave angry voice mails and hang

 19  up.  That's what I experience the most.

 20        Q.   Well, I'm really sorry to hear that.  That

 21  doesn't sound like a very good day.  But there's a lot

 22  of -- is there -- do you sense a lot of since says

 23  cynicism about elections in the United States?

 24        A.   I don't really speak to people, you know,

 25  outside of the county very much, so I hear from county
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 01  voters, and I think we're about half and half.

 02        Q.   About 50/50?

 03        A.   Yeah.

 04        Q.   We're a nation divided about as divided as a

 05  nation gets, are we not?

 06        A.   I don't know again about the nation.  I just

 07  judge -- I don't get calls from people mostly from other

 08  places.  I get calls from Cochise County voters.

 09        Q.   So here we are today, and we have plaintiffs,

 10  and we have defendants, and plaintiffs are asking this

 11  court, right, to tell Cochise County, the Cochise County

 12  Board of Supervisors that you cannot count more than

 13  1 percent of your early ballots.  And then we have

 14  defendants that say, gosh, the law lets us count them all.

 15  Why can't we count them all?  Why can't we assuage the

 16  feelings our voters have about the election by showing

 17  them through a hand recount?

 18             UNIDENTIFIED SPEAKER:  Object to the form.

 19             THE COURT:  Overruled.

 20  BY MR. BLEHM:

 21        Q.   Why can't we do that?

 22        A.   That's a decision for the court, Your Honor.

 23  I -- I can't answer legal questions.

 24        Q.   Do you think a hand recount might help

 25  alleviate the 50 percent of voters in your county who do
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 01  not trust machines?  Do you think it might help alleviate

 02  some of the concerns they have?

 03        A.   Based on the plan we have now, no.

 04        Q.   No?  Why not?

 05        A.   Because there's not going to be anything to tie

 06  those results to.  There's not a batch result report, and

 07  I counted 12,000, roughly, ballots already in batches of

 08  200.  There's not going to be anything to tie those to

 09  except the actual results of the final, final election.

 10  So I don't think it's going to alleviate that.

 11        Q.   If they -- if they match, wouldn't that

 12  alleviate concern?

 13        A.   It would alleviate concern if they matched is

 14  what you said.  And again, they can't under -- under the

 15  hand-count policy that we have in here, law, procedure,

 16  however you determine it, it's done batch by batch,

 17  totaled out to those batch reports.

 18        Q.   Correct.  So I guess this gets to how you store

 19  the ballots; right?  I'm very familiar, for example, with

 20  Maricopa County and how they do their elections, and so

 21  I'm going to use them as an example just to see if you do

 22  things differently to make it easier for me, okay, because

 23  I'm slow.  So when Maricopa County counts a ballot --

 24             THE COURT:  Hang on for just a second for a

 25  couple reasons.  Number one, we are going to need to take
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 01  a break.  Number two, I want to remind everybody it's

 02  3:25.  We need to finish this witness, and I'm sure

 03  counsel would like to argue the case as counsel always

 04  does.  And we're going to finish today at 5:00.  I'm not

 05  going to keep folks here past 5:00.

 06             MR. BLEHM:  Understood, Your Honor.

 07             THE COURT:  So I don't know if we need a break

 08  now to ensure that that can happen or if we need a break

 09  after your questioning, and I'm not trying to limit, but

 10  I'm trying to advise that if we continue to question,

 11  which is fine, the cost of the argument is going to be

 12  short.

 13             MR. BLEHM:  Understand, Your Honor, and I am

 14  just about done.

 15        Q.   And so Maricopa County, they kept their ballots

 16  in batches of 200 ballots, and out with the machine it

 17  spits a batch sheet that stays with those ballots.  Do you

 18  do the same thing?

 19        A.   A batch sheet?

 20        Q.   Yeah, a batch slip.  They have got a little

 21  batch slip that says there are 157 ballots in this batch

 22  slip or there are 200 ballots, or do you have some sheet

 23  that comes out with those ballots that stays with those

 24  ballots?

 25        A.   But you're not referring to a batch sheet as a
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 01  batch result.

 02        Q.   Whatever you do, how do you do it?

 03        A.   Because there is a report that prints out that

 04  says, yes, 200 ballots or 199, but it doesn't have results

 05  on it.

 06        Q.   Okay.  But that doesn't really matter, does it?

 07        A.   It does matter.

 08        Q.   Why does that matter?

 09        A.   Because that's how you tie in the results per

 10  race per batch.

 11        Q.   Only if you do it your way?  Only if you do it

 12  your way, okay, which is not required by the EPM, is it?

 13        A.   I believe it is.

 14        Q.   The EPM gives you a great deal of discretion in

 15  which batches you select, doesn't it?

 16        A.   It does.

 17             MR. BLEHM:  Thank you, Your Honor.  I'm done.

 18  Shall we break before Mr. Kolodin?

 19             THE COURT:  I think that's probably a good

 20  idea.  Let's take 10 minutes because we're going to take a

 21  five-minute cumber break.  Let's come back at 35 of.

 22             (Recess was taken.)

 23               THE COURT:  Thanks everyone.  Please be

 24  seated.  We are back on the record.  The record will

 25  reflect the presence of same counsel, same parties.

�0247

 01               Everybody, I want to put something on the

 02  record.  Apparently there was a request from a local -- I

 03  presume local media member who wished to have a telephone

 04  in the courtroom for purposes of taking photographs and

 05  videos.  Pursuant to Supreme Court Rule 122 I require this

 06  be held in advance, be made in advance much like Cochise

 07  County does as a general rule.  I was not made aware of

 08  the request until after lunch today.  I denied it because

 09  I didn't have the opportunity to discuss with anyone the

 10  opportunity as I think the rule requires.  And so I want

 11  everybody to know that happened.

 12               It is not that I don't believe it is

 13  appropriate to allow the press to have access, in fact,

 14  quite the opposite.  I had press here in the courtroom and

 15  press on our call-in lines I think five or six different

 16  members of the media.  And it's not that I don't believe

 17  that cameras should be in the courtroom.  It's just that

 18  we didn't have the appropriate ability to have the hearing

 19  that Court thinks is required under Rule 122.  So for that

 20  reason it was denied.

 21               I just need to make a record of that to let

 22  you all know that happened.

 23               With that having been said, Mr. Kolodin, is

 24  it your opportunity now?

 25  
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 01                        CROSS-EXAMINATION

 02  BY MR. KOLODIN:

 03        Q.   Now, Ms. Marra, I believe you testified that

 04  you started the process already.  You already picked the

 05  random batches; is that right?

 06        A.   Correct.

 07        Q.   Okay.  Now, you'd agree with me that the

 08  political leanings of voters, those tend to be correlated

 09  with when they vote; right?

 10        A.   I can't really agree or disagree.  I don't

 11  track that.  I don't -- that's not something that's part

 12  of my duties.

 13        Q.   Okay.  Well, your office does have data on

 14  that; right?

 15        A.   Not really.  The elections department, we have

 16  -- we don't really even track, you know, like that would

 17  be a voter reg thing more likely.

 18        Q.   Okay.  Fair enough.  If I were to represent to

 19  you that it was the case, that political leanings of

 20  voters was correlated with when they vote, would you have

 21  any reason to disbelief me?

 22        A.   I guess it would depend on your source, but no.

 23        Q.   Okay.  Let's try to logic our way through this.

 24  Happy to send you lots of sources.  In fact, early voters

 25  tend to skew more slightly more Republican.  Believe it or
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 01  not that's true.  But let's try to like logic our way

 02  through this.  Right?

 03             Let's say that I am an individual that believes

 04  the 2020 election was stolen, I watched 2000 Mules, the

 05  whole thing.  I got all the paraphernalia and I have got

 06  the hat.  Okay?  Am I more likely to vote by mail or am I

 07  more likely to vote on election day?

 08        A.   I don't know.

 09        Q.   I watched 2000 Mules.  I think mail-in voting

 10  is terribly unsafe and the drop boxes are terrible.  Am I

 11  more likely to vote at the polls on election day or am I

 12  more likely to mail in my vote?

 13        A.   Again, I don't know.  If you base it on a

 14  movie, but, you know, people lie same like they do with

 15  candidates when they say I am a registered voter, I can

 16  sign your petition.  So I don't know.

 17        Q.   But if I am a voter that believes that, whether

 18  it's true or not, am I more likely to vote at the polls on

 19  election day?

 20             MR. BLEHM:  Your Honor, asked and answered.

 21             THE COURT:  Sustained.

 22  BY MR. KOLODIN:

 23        Q.   Okay.  You'd admit, though, that it is at least

 24  possible logically that the political preferences of

 25  voters are correlated to when they vote; right?
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 01        A.   Probably.

 02        Q.   Okay.  Probably.  So actually hypothetically

 03  depending on when you pick the batches of ballots to do a

 04  hand count on, you might be able to pick a

 05  nonrepresentative sample let's say; right?

 06        A.   I don't really know.  I mean, because early

 07  ballots come in from all over the county.  It's not like

 08  they are coming from one particular city or.

 09        Q.   I am not talking about geographically

 10  representation.  I am talking about you might be able to

 11  pick a sample that is more Republican or more Democrat

 12  than the (indiscernible); right?  Hypothetically?

 13        A.   Again, I just -- I am sorry if I am frustrating

 14  you because I can't answer the question, but.

 15        Q.   It is really a simple, logical question.  If it

 16  is the case, I am just asking you to assume with me that

 17  that is true, if it is the case that when somebody votes

 18  is correlated with their political preferences, then it is

 19  possible to pick a nonrepresentative sample to do a

 20  hand-count audit of depending on when they vote; right?

 21        A.   I am still just kind of -- I am not really

 22  following the line of questioning.  I mean, I hear you.  I

 23  understand the concept.  But because they come in the mail

 24  and they come from the recorder and they come from drop

 25  boxes and there could be a week lag time.
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 01        Q.   I am trying to make it really, really simple.

 02  Okay?  Let's say that all Republicans vote early and all

 03  Democrats vote on election day.  Then if I want to pick a

 04  random sample to hand count that is all Republicans, all I

 05  have to do is pick it from a batch that votes earlier;

 06  right?

 07        A.   If that is your logic that you just stated.

 08        Q.   But you would also agree with me that there is

 09  absolutely no way on earth to pick a nonrepresentative

 10  sample to hand-count audit if you do 100 percent

 11  hand-count audit; right?

 12        A.   Then you are going to absolutely count every

 13  ballot, so that's a given.

 14        Q.   Okay.  Now, you would also agree with me that

 15  nothing in the EPM refers to the Director of Elections or

 16  the election strike; right?

 17        A.   You're right.  It refers to the officer in

 18  charge of elections.

 19        Q.   Okay.  And that is something a little bit

 20  different; isn't it?  Right?

 21        A.   I suppose it could be.

 22        Q.   Okay.  Let's talk about who's an officer.

 23  Right?  Who is an officer of the county, that's defined by

 24  statute; right?

 25        A.   Um-hum.  Officers, yes.
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 01        Q.   Yeah.  ARS 11-401.  And the officers in the

 02  county are the sheriff.  Are you a sheriff?

 03        A.   No.

 04        Q.   The recorder.  Are you a recorder?

 05        A.   No.

 06        Q.   The treasurer.  Are you that?

 07        A.   No.

 08        Q.   Superintendent?

 09        A.   No.

 10        Q.   You are not on that list; right?

 11        A.   Correct.

 12        Q.   Okay.  Now, an officer of the county can

 13  delegate some of their authority; right?

 14        A.   Sometimes, yes.

 15        Q.   And that's how you have been given yours;

 16  right, your delegated the authority of the board?

 17        A.   Yes.

 18        Q.   Okay.  Now, in fact, ARS 16-602(F) refers to

 19  the County Recorder or other officer in charge of

 20  elections; right?

 21        A.   Uh-huh.

 22        Q.   Okay.  Now, nobody doubts that you are

 23  qualified.  You obviously are.  Counsel examined you.  You

 24  are extremely qualified elections strike.  But you don't

 25  want to do it; right?
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 01        A.   I can't do it.

 02        Q.   Okay.  If this Court declined to issue an

 03  injunction, would you do it then?

 04        A.   They have already delegated it you said to the

 05  recorder.

 06        Q.   What about the board asked you to do it, would

 07  you do it then?

 08        A.   I have already said that I don't believe that

 09  it's legal.

 10        Q.   So you wouldn't do it even if the Court

 11  declined to issue an injunction; right?

 12        A.   They have already delegated it.

 13        Q.   Okay.  Would you still attend the hand count?

 14        A.   I think we determined that it is four days out

 15  from the election and I am going to be incredibly busy for

 16  the next two weeks.  So depending on what their schedule

 17  is, perhaps.  But my focus is to finish out this election

 18  and all the many audits and reports I have to do for that.

 19  So I don't know that I would be available for their hand

 20  count.

 21        Q.   But if you are so concerned about the chain of

 22  custody potentially being breached and the recorder not

 23  being able to be trusted to maintain the chain of custody

 24  and all that, would you want to be there to see?

 25        A.   Short of living there 24 hours just going to
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 01  visit isn't going to help me at all.

 02        Q.   You wouldn't want to inspect the way that he's

 03  maintaining the chain of custody, documentation, you

 04  wouldn't want to see how the handoffs work?  You wouldn't

 05  want to see any of that?

 06        A.   I haven't even see a plan so I can't answer

 07  that.

 08        Q.   Now, you agree with the estimate that there

 09  will probably be about 35,000 ballots to count this

 10  election cycle in this county?

 11        A.   Yeah.  Somewhere between 30, 35,000 most

 12  likely, yes.

 13        Q.   I am a lawyer.  I am bad at math.  If I was

 14  good at math, I would be an engineer.  But here's the way

 15  you break it.  Let's say you only have 50 volunteers a

 16  day.  Right?  And they are working eight hours a day.  Are

 17  you -- you would agree -- sorry, 50 volunteers a day they

 18  are working for eight days.  Right?  You would agree with

 19  me that each volunteer only has to count less than 15

 20  ballots that day in order for that count to be completed;

 21  right?

 22        A.   I can't agree with that because I don't

 23  understand how their plan's going to work.  What I can

 24  understand --

 25        Q.   But it's just a math question.  It is not a
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 01  plan question.  If I have 35,000 ballots, 50 volunteers

 02  and eight days, then each volunteer has to count 14.6

 03  ballots per day to get that count done in time.  Is my

 04  math right or is my math wrong?

 05        A.   I'm not able to check your math right now so if

 06  you did it, then we can say that that's your math.

 07        Q.   Never trust --

 08        A.   I don't have my cellphone with me and I don't

 09  have a calculator but I am happy to get one if I need to.

 10        Q.   Fine.  Fair enough.  Never trust a lawyer's

 11  math.  We can only divide by three.  What kind of cases

 12  does the county attorney primarily handle?

 13        A.   The county attorney's office handles criminal,

 14  civil, they represent the department, they represent

 15  elected officials.

 16        Q.   What is most of their work?

 17        A.   I have no idea what most of their work is.

 18        Q.   What did the county attorney do before he

 19  became county attorney?

 20        A.   Our county attorney was an attorney.

 21        Q.   Okay.  What kind of attorney?

 22        A.   I have no idea.

 23        Q.   Was he an election lawyer?

 24        A.   I believe he was a prosecutor but I have no

 25  idea what his history and his practice.
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 01        Q.   So he was a criminal lawyer, he practiced

 02  criminal law?

 03        A.   Uh-huh.

 04        Q.   How about the DAG's office, do they handle a

 05  lot of election law?

 06        A.   They do.

 07        Q.   And you'd agree with me election law is pretty

 08  complicated; right?

 09        A.   It is complicated.

 10        Q.   Yeah.  You deal with a lot of it in your job;

 11  right?

 12        A.   (No answer heard).

 13        Q.   Now, one more question.  You know, this county

 14  is a very deep red county; right?

 15        A.   It has more Republican voters, yes.

 16        Q.   I mean, a decent number of those people,

 17  election skeptics.  Is that fair to say?

 18        A.   I am sorry?

 19        Q.   A decent number of those people are election

 20  skeptics.  Fair to say?

 21        A.   Probably.

 22        Q.   Certainly the ones who call your office; right?

 23        A.   Probably, yes.

 24        Q.   Okay.  If plaintiffs succeed in stopping an

 25  audit that the board of supervisors has already declared
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 01  that they want to count 100 percent of ballots, if

 02  plaintiffs succeed in stopping that, what will those

 03  people think?

 04             MR. BLEHM:  Objection.  Foundation.

 05             THE COURT:  Sustained.  Calls for speculation.

 06  BY MR. KOLODIN:

 07        Q.   Do you live in this county?

 08        A.   I do.

 09        Q.   Do you talk to a lot of people in this county?

 10  Do you have a lot of friends in this county?

 11        A.   I am an election official.  I work seven days a

 12  week.  I don't have a lot of friends in this county.  I

 13  barely go home in this county.

 14             MR. KOLODIN:  In that case then I will

 15  acknowledge, Your Honor, my question lacks foundation and

 16  I am done with the witness.  Thank you.

 17             THE COURT:  Thank you, sir.  Ms. Estes-Werther,

 18  any redirect?

 19  

 20                   REDIRECT EXAMINATION

 21  BY MS. ESTES-WERTHER:

 22        Q.   Ms. Marra, just to clarify here, are you aware

 23  of any statute, law, rule or procedure that designates

 24  hand counts to anyone other than yourself?

 25        A.   No, I am not.
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 01        Q.   And you have not had -- in your experience you

 02  have not essentially given up custody for another hand

 03  count to be conducted by another individual?

 04        A.   That's correct.

 05        Q.   And there's been a lot of sort of inferences

 06  here about that perhaps you have issues, trust issues or

 07  upset or feelings about this audit.  But what is really

 08  the basis for your concern about a full early ballot

 09  audit?

 10        A.   My concern is that in the statute it's the

 11  ability to expand a hand count is already built in based

 12  on if the numbers are not correct.  And the statute you

 13  referenced that it is the election officer in charge of

 14  elections, it is not written like many statutes that says

 15  the recorder and/or other officer of elections.  And so

 16  that whole chain of custody in the end the ballots come

 17  back to me and I am very concerned we are going to have

 18  recounts and I can't guarantee that custody and that's the

 19  problem for me because that impacts everybody on that

 20  ballot and everybody in Arizona.

 21        Q.   Has the recorder had discussions with you about

 22  this chain of custody of the ballots from you to him to

 23  perform this?

 24        A.   No, we have had no conversations.

 25        Q.   And I think earlier in testimony recorder had
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 01  represented that he had a draft plan.  Have you received

 02  that plan or reviewed it?

 03        A.   I have not.  The only thing I saw was when the

 04  first meeting that was conducted two or three weeks ago

 05  there was a Power Point presentation he did that's part of

 06  the record.  That was the only thing I have seen.

 07             MS. ESTES-WERTHER:  I think that is all I have,

 08  Your Honor.

 09             THE COURT:  You knew I was going to have to

 10  questions; right?

 11             THE WITNESS:  I hoped so.  I hope I have

 12  answers.

 13                          EXAMINATION

 14  BY THE COURT:

 15        Q.   When the ballots are not being counted, is that

 16  when they go into the vault, the cage?  When the ballots

 17  are in your possession, they have been tabulated, you have

 18  them for your audit, where are they stored if they are not

 19  actually being audited?

 20        A.   So they are still stored in bankers boxes by

 21  their batches and they are stored in our ballot cage in

 22  our warehouse.

 23        Q.   Who has access to that?

 24        A.   I do.  Two of my staff do.  And that's it.

 25        Q.   If it is not -- how does it get from the cage
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 01  to where it goes to be audited.  First of all, I am not

 02  familiar with what your office looks like, what the

 03  building looks like, any of that.  Tell me how that

 04  happens.

 05        A.   So the morning of the hand count on that

 06  Saturday when they arrive, because that is the first time

 07  the batches are taken out of the cage.  When we do the

 08  hand-count draws that Wednesday, that's what ships with

 09  numbers on them.  So the ballots are secure.  On Saturday

 10  morning when the hand count starts those are taken by two

 11  people of opposite parties, usually always at least a

 12  staffer and either an early board worker or one of the

 13  hand-count members and then those are taken to the room

 14  right around the corner in our building.  It is still

 15  under camera and locked security.  And that's where the

 16  hand count happens where we stay and then they are placed

 17  back in that box and taken back to the cage.

 18        Q.   Once the ballots are provided to you for

 19  putting into batches for tabulating, for sealing, for that

 20  whole process, is there ever a time when they are not in

 21  the possession of either you, a staff member who works for

 22  you or two members of opposite parties who can transport

 23  them from point A to point B?

 24        A.   No, because they go from the recorder's office

 25  with the chain of custody to our office and to early board
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 01  who opens the affidavit envelopes, that kind of thing,

 02  processes them for tabulation and they are always stored

 03  in that ballot cage under our control.

 04        Q.   Do you have promulgated written instructions

 05  for individuals as far as how you expect them to oversee

 06  the audit, how you expect them to count ballots or

 07  anything like that?

 08        A.   For the hand-count audit members that we deal

 09  with, the party members?

 10        Q.   Yes.

 11        A.   We don't have a written.  It is pretty much

 12  procedure in the manual.  But we go through the same thing

 13  like we do poll workers.  We have an oath, you take a

 14  duty, nobody touches the ballots with another pen, nobody

 15  changes anything.  Standard things like that.

 16        Q.   Where do those standard procedures come from?

 17        A.   Our poll worker manual.  And mostly statute.

 18  Everything in the poll worker manual is statute.

 19        Q.   When you set aside ballots, and I apologize, I

 20  am not thinking of the absolute correct verbiage, but you

 21  set aside a specific number of ballots they might use to

 22  carry out procedure, the 1 percent or 2 percent

 23  sequestered?

 24        A.   That's correct, yes.

 25        Q.   When you sequester those ballots, my
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 01  understanding is in addition to sequestering them you also

 02  print out what you call batch report or batch sheet,

 03  whatever it is?

 04        A.   Batch result report.

 05        Q.   Batch result report?

 06        A.   Yes.

 07        Q.   What does a batch result report include?

 08        A.   So it's basically from the tabulator machine.

 09  It is just the report of the results of that batch, 200

 10  ballots in count.  It's broken down by the candidates and

 11  they are all early votes because they are the only thing

 12  we are counting as opposed to provisional or election day

 13  and so it gives the result of just those 200 ballots.

 14        Q.   Does the batch result report also tell you what

 15  machine counted those ballots?

 16        A.   Yes, Your Honor, it does.

 17        Q.   When I read the EPM and I read statutes, I have

 18  read where it is the statute seems to me anyway to

 19  indicate that you are required if you are going to do this

 20  audit to be able to tell which machine counted those

 21  ballots.  Is that correct?

 22        A.   That is correct, Your Honor.

 23        Q.   Why based on your training and experience and

 24  education and experience, why is it that that happens?

 25        A.   In case there is a malfunction or there is an
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 01  issue that is really important to track it down.  We have

 02  two machine tabulators that we use for early ballots.  We

 03  very seldom get enough ballots at a time to have both

 04  going at a time because it takes two more people.  So

 05  usually we use that one machine.  And in the event of a

 06  recount everything would be tabulated again on those

 07  machines.  But it's really important to have a source

 08  document to tie those two.

 09        Q.   Is it fair to say that if, for example, the

 10  numbers were completely skewed, you would want to know if

 11  you have a machine problem?

 12        A.   Absolutely.

 13        Q.   It sounds to me that -- let me take one of the

 14  hypotheticals that was asked by one of the other attorneys

 15  and kind of make it a little clearer.  Let's say the board

 16  of supervisors instead of saying the recorder or other

 17  qualified Elections Director official officer.  What if

 18  they sent ballots out to you, the Elections Director will

 19  conduct a 100 percent audit hand count of all ballots

 20  cast.  Would you, assuming that I didn't intervene as the

 21  judge because somebody asked me to do that, there is no

 22  order telling me you couldn't, would you do that?

 23        A.   The problem is it's just not possible at all.

 24  It wouldn't have been possible three weeks ago when this

 25  conversation first came up.  It is certainly not possible
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 01  now four days before an election.  There's just no time.

 02  There is no space.  There is no procedure.  There is

 03  nothing in the EPM.  We rely on that a lot.  We even said

 04  how it outlines everything but there is nothing outlined

 05  in this to do.

 06        Q.   Based on your understanding of the EPM and the

 07  statutes, if a full hand recount was permissible, a full

 08  hand recount audit were permissible, do you think that the

 09  EPM would require that you still sequester batches of

 10  ballots to ensure that you know what machine tabulated

 11  those ballots?

 12        A.   Most likely.  And again, we run into the same

 13  situation that I believe Your Honor brought up earlier.

 14  If you don't -- what do you do to expand it if the numbers

 15  aren't the same?

 16        Q.   I want to kind of walk through some

 17  hypotheticals that I walked through with the recorder and

 18  see if your opinions are the same or they are different.

 19  If you are looking at precinct ballots where you have to

 20  pick 2 percent of the precinct or two whichever is greater

 21  and do that, is there ever a mechanism by which you would

 22  actually count every single precinct ballot that was cast?

 23        A.   So because we are vote centers and everybody

 24  can vote anywhere, the ballots are never broken out by

 25  precinct.
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 01        Q.   Okay.  Let's do it by centers then.

 02        A.   So by -- so that is another thing because if

 03  you wanted to do it by precinct, you have to hand sort all

 04  the ballots and put them in precincts.  So anybody votes

 05  anywhere.  You go to vote center one and 1,000 people

 06  vote.  They could all be from that general area.  They

 07  could have been from anywhere in the county.

 08        Q.   Well, Let's say you take the percentage of the

 09  vote center like you are supposed to and do the count and

 10  it's over the expected margin.  You have to count it

 11  again; right?

 12        A.   Yes.  And it's different with vote centers or

 13  precinct based places because all of those are subject to

 14  put in for the hand-count draw, the random draw.  In early

 15  batches it's the ones that you sequester and different

 16  counties do that different ways.  We do the first four

 17  every day when we count until we get to the number we

 18  need.  But in vote centers it is for us we put all 17 in

 19  and then it is the luck of the draw which ones you get.

 20  And if they were off, I suppose that you would -- I would

 21  get a county attorney's opinion.  But I suppose you could

 22  count more.  We have never had an issue with either of

 23  those being off.

 24        Q.   Based on your experience as an Elections

 25  Director for the past few years, same hypothetical that I
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 01  gave to the recorder.  Let's say that you are ordered to

 02  do a full hand count, you did a full hand count or you

 03  just decided to do a full hand count.  At the conclusion

 04  of your full hand-count candidate A in race A had 7,003

 05  electronic votes and had 7,005 hand votes.  Which one is

 06  the one that you report to the Secretary of State?

 07        A.   I believe it is the tabulation.

 08        Q.   Why?

 09        A.   Because that's what it says in the EPM and I go

 10  to the statute.

 11        Q.   If you were required to do a full audit, full

 12  hand-count audit of all ballots including early ballots,

 13  and if the grand total of votes was different from the

 14  electronic tabulation in an amount that was greater -- in

 15  an amount that exceeded the expected result was, do you

 16  think you have to do another whole hand count to make sure

 17  your hand count was accurate in the first instance?

 18        A.   I would think not.

 19        Q.   And why not?

 20        A.   I would think the tabulation equipment would be

 21  -- and I guess hypothetically it would depend on if we are

 22  thousands off or are we just a few off.  I think in the

 23  vote count committee that we talked about we are allowed

 24  three votes off on a race.  So, but I don't think the hand

 25  count necessarily -- again, if you have those batch result
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 01  reports and you are counting in batches of 200 or 50 or

 02  whatever, you are going to know if you are off right there

 03  before you count all of them.  That's a huge concern for

 04  me because there are no batch results in all those other

 05  ones.  And so you hope at the end they tie in together.

 06  But if they don't, there is no way to track that down.

 07        Q.   My reading of the EPM and the statutes also

 08  says that when you have an election where the tabulated

 09  numbers versus the audit -- it appears to be very

 10  hypothetical.  I don't think it's ever happened.  But if

 11  the end event that the audit produces results that are out

 12  of what would be the expected range of the tabulated

 13  votes, there are certain actions that are to be taken.  In

 14  fact, a special master can look at the -- and I hate to

 15  use those words to confuse it with other special masters

 16  that might be in the news, but that's what our statute

 17  permits; is that correct?

 18        A.   Correct.  And that whole expanded hand count is

 19  identified in there.  That is why we sequestered more

 20  ballots because if you have to expand it, it goes from 400

 21  or whatever the number is to 800 to 1,600.  And then, yes,

 22  it talks about bringing in a special master in the courts.

 23        Q.   And one of the things that the special master

 24  is tasked with doing is deciding whether to reveal the

 25  source code of the instrument or the machine that was used
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 01  for the tabulation itself; correct?

 02        A.   I would imagine.  I have not experienced that

 03  myself either.

 04        Q.   Luckily perhaps you haven't had to refer to

 05  that statute for a while.  If I were -- as everyone else,

 06  if I were to tell you that the statute indicates that you

 07  are supposed to refer to whether the source code can be

 08  revealed to somebody to try to explain this inconsistency,

 09  if you cannot tie the votes that are being audited to a

 10  particular machine, are you able to do that with any sense

 11  of certainty or accuracy?

 12        A.   I don't believe so.  And I say that because

 13  when you do -- and this might confuse you more and I'm

 14  sorry.

 15        Q.   It's okay.

 16        A.   When we have our vote centers, we are a county

 17  that tabulates at each vote center.  So each vote center

 18  has its own tabulator.  We have 17 vote centers.  However,

 19  the number is actually 19.  I believe the recorder said we

 20  have 17.  The large ones have two tabulators.  But when we

 21  do poll worker training, we go through and we teach how

 22  that works.  So say you have 100 ballots, 100 voters.

 23  Right?  They come in, they sign in, you know you have 100,

 24  you know how many ballots you gave them.  They vote, they

 25  put their 100 ballots in the tabulator, they print out the
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 01  results, you get that, we get the paper ballots, we get

 02  the machine stick.  We have all those things back

 03  potential to count O elects night.  We read it and say it

 04  says 300.  Well, we know you only had 100 ballot card

 05  stock.  We know 100 people voted and we have 100 ballots.

 06  The first thing you would look at would be identify that

 07  machine, maybe there is a problem.  If there is not a

 08  problem with the machine, and that can be determined by

 09  service, then did the ballots get run through three times?

 10  Is that a broke group?  I mean, there are so many checks

 11  and balances with that.  But it would tie to that machine.

 12        Q.   So if I understand correctly, you actually put

 13  into place redundancies to limit the opportunity for there

 14  to be the need to use that statute in the future?

 15        A.   So many, Your Honor.  So, so many.

 16             THE COURT:  Okay.  Any other questions?  Any

 17  questions, Mr. Blehm?

 18             MR. BLEHM:  I do, Your Honor.

 19             THE COURT:  I thought you might.

 20             MR. BLEHM:  I'm sorry.  I'm usually very

 21  (indiscernible).

 22  

 23                   RECROSS-EXAMINATION

 24  BY MR. BLEHM:

 25        Q.   And this gets to your point in the questions
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 01  you were asked.  And I am sorry.  I will try to yell.  You

 02  know, is it possible that these procedures that Your

 03  Honor, the Court was asking you are put into place in the

 04  EPM only because a limited number of ballots that you

 05  audit each election cycle?

 06        A.   I'm not sure why they were put in there.

 07        Q.   You don't know why?

 08        A.   No.

 09        Q.   But they could be there because of the limited

 10  number of ballots by law you have to audit; correct?

 11        A.   Are you referring to how they expand?

 12        Q.   Yes.

 13        A.   If one is off, it expands and doubles up twice?

 14        Q.   Correct.

 15        A.   Yes.

 16        Q.   And so if there is a 100 percent hand vote

 17  audit, you don't need those procedures; is that correct?

 18        A.   I still think you are going to need a procedure

 19  when the hand-count numbers are off.

 20        Q.   And so we are running out of time but I have

 21  got a hypothetical for you.  You draw all of your audit

 22  ballots early; correct?

 23        A.   Throughout the process, yes.

 24        Q.   Throughout the process.  How many total do you

 25  draw?
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 01        A.   It depends on, again, doing the math formula

 02  how many ballots we think we are going to get back.

 03        Q.   When is the last time you draw ballots for

 04  audit?

 05        A.   It could be election morning.  If we are

 06  counting ballots and we don't have enough sequestered --

 07        Q.   Okay.

 08        A.   -- then election morning when we tabulate, that

 09  is the number that we look at where we have to have enough

 10  to do the hand count.

 11        Q.   And you draw ballots from each machine?

 12        A.   From the machines we count from.  From one of

 13  the two at central count that we use.

 14        Q.   What happens if you -- if a ballot machine has

 15  a problem at some point in time and you are not drawing

 16  ballots from that machine when it has a problem, you can't

 17  identify that in your audit, can you?

 18        A.   So in major elections --

 19        Q.   I am doing this a yes or a no.  Your audit

 20  would not identify that machine had a problem; is that

 21  correct?

 22        A.   I don't know.  I'm not --

 23        Q.   If you didn't draw ballots from that machine

 24  while it was having a problem, your audit would not

 25  identify that problem; is that correct?
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 01        A.   But we draw the results off every day of every

 02  machine.

 03        Q.   Understood.

 04        A.   We would know.

 05        Q.   Okay.  You would know.  You count every --

 06  every machine you draw from.  You don't include them all

 07  in the audit, do you?

 08        A.   We take enough ballots -- if we are using both

 09  tab -- in this election as an instance we are only using

 10  one tabulator.

 11        Q.   Okay.  We are trying to go quick here.  Is it

 12  theoretically possible that you sequester all of these

 13  ballots you draw just a limited number from and if that

 14  number matches, you are good and you are golden and you

 15  don't move forward.  Then you potentially miss a problem

 16  with a machine; isn't that correct?

 17        A.   I'm not understanding that that way.

 18        Q.   Okay.  If you are not hand auditing all of the

 19  ballots you are drawing from, you could possibly miss a

 20  problem with a machine; is that correct?  It is yes or no.

 21             THE COURT:  Mr. Blehm, perhaps I can be of

 22  assistance.

 23             MR. BLEHM:  Go ahead.

 24             THE COURT:  If I am not asking it correctly --

 25  
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 01                          EXAMINATION

 02  BY THE COURT:

 03        Q.   I think what Mr. Blehm is saying is there comes

 04  a time when you stop polling these packets for

 05  sequestration; is that correct?

 06        A.   Yes.

 07        Q.   Early voting is still going on at that time and

 08  tabulation is still going on at that time?

 09        A.   Correct.

 10        Q.   And the audit is only of those that have been

 11  sequestered; is that correct?

 12        A.   Correct.

 13        Q.   So if the machine has a problem counting and

 14  calculating after you have already sequestered those

 15  ballots which you have already -- are going to be part of

 16  the audit, the audit may not -- in theory could not

 17  capture the fact that a machine was having a problem

 18  because it was having a problem after you had already

 19  sequestered the ballots?

 20        A.   Yes.

 21             THE COURT:  Is that what you are asking, Mr.

 22  Blehm?

 23             MR. BLEHM:  Yes, Your Honor.

 24             THE COURT:  I didn't mean to interrupt you, but

 25  I wanted to make sure that you got your answer.
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 01             MR. BLEHM:  That's fine.

 02             THE COURT:  Do you have any other questions?

 03             MR. BLEHM:  No, Your Honor.

 04             THE COURT:  Go ahead.  Yes.

 05             MR. KOLODIN:  So we are running out of time.

 06  It seems that Your Honor has been very, very interested in

 07  this question of batches.  I would make a proffer that we

 08  can --

 09             THE COURT:  Before you make the proffer, do you

 10  have any questions?

 11             MR. KOLODIN:  Oh, no, Your Honor.

 12             THE COURT:  Okay.  You are excused.

 13             THE WITNESS:  Thank you, Your Honor.

 14             THE COURT:  Please stay in the courtroom.

 15             THE WITNESS:  I will.

 16             THE COURT:  Hold on.  I saw you conferring with

 17  Mr. Stevens.  Are you asking to make a proffer as to what

 18  he would testify given the opportunity?

 19             MR. KOLODIN:  Yes.  In the interest of time I

 20  am also happy to put him up, but I know we need time for

 21  argument.

 22             THE COURT:  I am happy to accept the proffer.

 23             MR. KOLODIN:  I would make a proffer that the

 24  way Recorder Stevens intends to do this hand count would

 25  still involve creating batches and being able to tie it
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 01  into the machines.  So that concern should be alleviated

 02  that it would be equal either way.

 03             THE COURT:  Mr. Stevens is in the courtroom.

 04  Do you agree with that, sir?

 05             MR. STEVENS:  We are going to keep them in

 06  batches, yes.

 07             THE COURT:  And are the batches going to be

 08  tied to a particular machine if necessary?

 09             MR. STEVENS:  Currently we are only using one,

 10  so yes.

 11             THE COURT:  Okay.  Very well.  Thank you, sir.

 12  Mr. Kolodin, anything else?

 13             MR. KOLODIN:  No, Your Honor.

 14             THE COURT:  Did the plaintiffs have any

 15  rebuttal evidence or are we ready for argument?

 16             MS. ESTES-WERTHER:  No, Your Honor.

 17             THE COURT:  All right.  So folks, we have 50

 18  minutes divided by four, that's 12 and a half minutes

 19  each.  If we need to go a little bit beyond five, we can,

 20  but I am not trying to keep these fine folks beyond 5

 21  o'clock.  They have been with me all day; they have been

 22  with us all day.  So I want you all to know I have read

 23  all the briefs.  I hope you can tell that I read the

 24  statutes.  I read the Elections Procedures Manual.  I read

 25  cases that you have cited.  I have read cases that you
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 01  haven't cited.  And I don't mean that in a negative way.

 02  It's about all the different burdens and all the different

 03  things that have to be at issue here.  I think I am very

 04  aware of what the law and what the issues are.  You don't

 05  need to regurge those things.  I am going to ask you to

 06  keep it brief so that we can try to get out of here in a

 07  timely fashion.

 08             Go ahead from the plaintiffs.

 09             MS. ESTES-WERTHER:  Thank you, Your Honor.  I

 10  will try to be brief.

 11             I think the statute at issue here has been sort

 12  of rehashed and rehashed and rehashed so I'm not going to

 13  go over what the statute states.  But I would say just

 14  that (indiscernible) begins and ends with the statute and

 15  the plain text of the statute and what is statutorily

 16  required for an audit (indiscernible).

 17             Arizona is clear there is a statutory cap on

 18  how many early ballots may be audited.  That's progressive

 19  according to what the statute says if there are

 20  discrepancies found.  And anytime a discrepancy is not

 21  found, no more hand audits of the early ballots may be

 22  conducted.  Of course the Elections Procedures Manual has

 23  the single sentence in it that purports to say that at the

 24  county's discretion that the statute's text can

 25  essentially be ignored and the county may in its
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 01  discretion increase the number of ballots are -- early

 02  ballots that are audited.

 03             Again, we briefed this so I am not going to go

 04  over it super extensively, but the Arizona Supreme Court

 05  has been (indiscernible) that where the EPM conflicts with

 06  statute that portion of the EPM does not have the force of

 07  law.  The secretary, I am not sure if you read her brief

 08  yet at this point, but has also gone over that and has

 09  exclusively said that the secretary does not believe the

 10  EPM authorizes the proposed full hand recount of the early

 11  ballots.  So of course the secretary who promulgated that

 12  in the first place has actually disavowed that part of the

 13  statutes.  It hasn't come up too much today but the

 14  attorney general's opinion that is attached to some of the

 15  filings and so it is in the record has relied on that

 16  portion of the statute.  Of course that opinion was

 17  informal.  It is not a formal opinion that went through

 18  the processes that the attorney general's opinion can go

 19  through so it is sort of an ad hoc informal opinion that

 20  didn't go through the proper levels of review even when an

 21  official statement is -- official opinion is issued by the

 22  attorney general, even though those do not trump over this

 23  portion of the statute or what the statute said.  And of

 24  course here all we have is informal opinion that relies on

 25  the portion of the EPM that clearly conflicts with the
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 01  statutory law so that opinion also should not be given any

 02  force in this case.

 03             (Indiscernible) a couple minutes discussing the

 04  harms that are going to occur if the county is permitted

 05  to conduct this audit of all early ballots.  Defendants of

 06  course have made argument in their papers and they say

 07  that the audit would somehow increase election integrity

 08  or increase voter confidence in the election but just the

 09  opposite is true.  I mean, you heard from voters today,

 10  the alliance, Mr. Stevens who is still here about exactly

 11  what this audit would do, this unlawful audit would do to

 12  their confidence in the election and how it would affect

 13  their individual ballots.  I want to focus on how serious

 14  sort of the repercussions of what is going to happen, if

 15  the audit is conducted, what is going to happen.

 16             So the county is plainly unprepared to conduct

 17  this audit.  That was made clear through Recorder Stevens'

 18  testimony.  He said by his own admission he's never even

 19  participated in a hand-count audit of ballots.  He's never

 20  conducted one.  He hasn't been a part of that before.  He

 21  hasn't even handled ballots once they have been voted nor

 22  has he overseen the handling of ballots once they have

 23  been voted.  He's also admitted that he began this entire

 24  process about 10 days ago, the planning execution of this

 25  audit of 30 to 50,000 ballots 10 days ago.  That sort of
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 01  planning is just a recipe for disaster in an election.

 02  This kind of audit of these ballots would have been needed

 03  to be planned months ago.  Facilities would have been

 04  needed to be identified.  Security would have needed to be

 05  in place.  How it is conducted would have needed to be

 06  planned.  As the recorder -- sorry, the Director of

 07  Elections explained probably a significantly increased

 08  number of staff would need to be necessary to actually

 09  help oversee the audit and the volunteers.  And of course

 10  none of that has happened.  Even at this point a facility

 11  hasn't been secured.  Even at this point the volunteers

 12  haven't been trained.  Even at this point no procedures

 13  have been set in place for how this is going to work.  Mr.

 14  Recorder hasn't even consulted with Elections Director

 15  about how -- what transfer would properly be conducted

 16  between the two of them.  The point is that no plans are

 17  in place here and that is setting up an audit that is

 18  going to -- not -- likely not be completed in time,

 19  seriously shake the public's faith in this election.  And

 20  make it quite likely I think a really important risk here

 21  is the fact that the statutory deadlines aren't going to

 22  be met.

 23             So there is a sort of cascading set of things

 24  that will happen if that canvas deadline isn't met.  If

 25  the county doesn't meet its canvas deadline, the Secretary
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 01  of State can't meet her statewide deadline.  If that

 02  happens, as witnesses have testified today, it is

 03  extremely likely that there are going to be mandatory

 04  recounts of these ballots once the canvas has been

 05  completed.  That will be statewide.  It will be local.

 06  There are a lot of races that are within the .5 margin

 07  that would require an automatic recount.  If the canvas

 08  hasn't been completed, those recounts can't happen.  And

 09  beyond that then the that people have actually been

 10  elected can't even be seated.  So we are talking about

 11  sort of a cascading set of consequences that are going to

 12  seriously undermine the outcome of this election and the

 13  integrity of this election.

 14             You also heard today about how the audit

 15  creates an intolerable risk of compromising the integrity

 16  of ballots.  The statute is very clear about custody and

 17  where the ballots need to be stored, how they need to be

 18  stored, all of that you heard about today.  The county's

 19  planned audit of course requires breaking that chain of

 20  custody and transferring the ballots not only to the

 21  recorder but it is also going to put them in the hands of

 22  hundreds of individuals who never done such an audit nor

 23  have they been trained at this point.  Any resulting loss

 24  or damage or alteration of those ballots would compromise

 25  voters' ability to have their votes properly counted.  It
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 01  would make it impossible to conduct the election contest

 02  that could ensue after the election.  And of course again

 03  the automatic recounts could potentially be compromised.

 04             Just to be clear, plaintiffs certainly are not

 05  accusing the recorder or anyone in the county of any

 06  intentionally alter these ballots or change votes or

 07  something nefarious.  The issue is much more mundane than

 08  that.  Simply that they could be compromised.  Whether

 09  somebody tears it, whether somebody accidentally smudges

 10  ink on one of them as they are handled or a variety of

 11  other things that could happen.  So that is just simply

 12  going to compromise the integrity of the election and the

 13  ability to ensure that the election process is completed

 14  and that the elected officials are seated in a timely

 15  manner.  And of course hand-count audits, Director Marra

 16  testified about this, but they are complicated and they

 17  are prone to human error.  And specifically the methods

 18  the County Recorder testified to today that he is going to

 19  use for the audit has already proven to be in Cochise

 20  County a method that results in errors.  That sort of hand

 21  count that is not permitted by law is going to again shake

 22  the public's faith in this election and compromise the

 23  integrity of the election.  Those kind of mistakes are

 24  extremely problematic and have just lasting repercussions

 25  that unnecessarily creates distrust in the election.  And
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 01  it is because of all of these sorts of harms the United

 02  States Supreme Court has held over and over and over that

 03  changes to elections cannot be made at this late date.

 04  The cases actually talk about on the eve of the election,

 05  but here we are already in the election.  Early voting has

 06  been going on for weeks.  And it is especially in that

 07  circumstance where late changes to election laws can harm

 08  the confidence in the election, the integrity of the

 09  election, it can cause confuse and a whole host of other

 10  harms that come with that.  It is for that reason also

 11  that the Arizona Supreme Court has been quite clear that

 12  public officials play a very important role in preserving

 13  the integrity of elections and enforcing the election laws

 14  as they are written.  That is the job of the defendants in

 15  this case.  The Supreme Court has also been clear that

 16  when public officials choose to change the law in the

 17  middle of an election based on what they think it should

 18  be, that undermines public confidence in our democratic

 19  system and destroys the integrity of the election process.

 20  So defendants can't be permitted to violate Arizona law

 21  like this.

 22             In the end, this case looks just like Arizona

 23  Public Integrity Alliance.  Defendants have mandatory a

 24  nondiscretionary duty to conduct an audit of all early --

 25  I am sorry, limited early ballots according to statute and
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 01  they are declining to fulfill that nondiscretionary duty.

 02  So a writ of mandamus, in the alternative preliminary

 03  injunction are appropriate to require them to perform the

 04  nondiscretionary duty in accordance with Arizona law.  It

 05  ultimately appears that defendants have an issue with the

 06  statute as it is written, at least some defendants seem to

 07  have an issue with the statute the way it is written.

 08  That is a concern that the legislature, the Secretary of

 09  State might be able to address through rule making and

 10  elective powers, but it is not something the defendants

 11  who are limited to executing their duty as defined by

 12  state law can do.  And it is not that they can -- not only

 13  do they have to fulfill their duties under state law, they

 14  can't go beyond those.  The Arizona Supreme Court has been

 15  clear about that.  There is no discretion for county

 16  election officials to invent new procedures, do anything

 17  outside of what is directly authorized to them.  It's

 18  simply not permitted under the state's law.

 19             So plaintiffs request that Your Honor issue the

 20  writ of mandamus or in the alternative preliminary

 21  injunction.

 22             THE COURT:  Thank you.  Mr. Blehm?

 23             MR. BLEHM:  Thank you, Your Honor.  On behalf

 24  of the board defendants we deny that plaintiffs actually

 25  have a viable mandamus claim.  Okay?  And I am not going
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 01  to spend a whole lot of time on this because there is a

 02  lot of talk about as to what was just said.  Okay?  If we

 03  want to bring a viable mandamus claim, the plaintiffs are

 04  claiming that they do not seek to compel defendants to do

 05  something they are required by law to do.  Basically what

 06  defendants are saying is they have to comply with the law.

 07  Okay?  My clients are complying with the law, Your Honor.

 08             The law as stated by the Secretary of State in

 09  the 2019 Elections Procedures Manual, the law as proposed

 10  by Secretary Katie Hobbs in her 2021 revised draft of the

 11  Elections Procedures Manual which states my clients have

 12  the power to audit as many ballots above the minimum

 13  statutory requirement as required by law.  Okay?  These

 14  are statutory audits that are required by law at a minimum

 15  level, Your Honor, not at a maximum.  And all secretaries

 16  of state have agreed on that until of course the eve of

 17  this gubernatorial election.

 18             With respect to -- with respect to the -- I am

 19  sorry.  I just got lost.  With respect to whether or not

 20  my clients are trying to change the law, my clients are

 21  not changing any laws as was just argued by plaintiffs'

 22  counsel.  My clients are following the laws of the State

 23  of Arizona as they are promulgated in both statute and the

 24  Elections Procedures Manual.  With respect to the

 25  plaintiffs, Your Honor, plaintiffs in this matter don't
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 01  have standing.  In order to have standing under Arizona

 02  law you have to have something that is more than a

 03  generalized grievance.  And you heard the testimony from

 04  these plaintiffs.  The second witness to testify actually

 05  partisan, their organization has endorsed the Secretary of

 06  State Katie Hobbs and so, you know, I would challenge

 07  anything they had to say in this matter.  But she conceded

 08  that if the Elections Procedures Manual as written by

 09  Katie Hobbs is correct, then yes, my clients have the

 10  power to count or audit as many ballots of the minimum as

 11  possible.

 12             The first plaintiff witness has only

 13  generalized grievances, Your Honor.  She's concerned that

 14  her ballot isn't somehow going to count.  But whether or

 15  not the audit is all ballots or whether or not it is some

 16  ballots, she is still going to have her ballot counted.

 17  It's probably already counted.  And whether it is audited

 18  or not, might be audited, might not be audited, if it is a

 19  limited audit, it is still audited, it will be audited.

 20  There is no harm.  There is no damage to that plaintiff

 21  and therefore plaintiffs are not entitled to bring this

 22  lawsuit in the first instance.

 23             With respect to the four prerequisites for

 24  injunctive relief, do they have a strong likelihood of

 25  success on the merits?  We don't think so, Your Honor,
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 01  because we think the law is clear.  Again, I just talked

 02  about that.  Whether or not there is an irreparable injury

 03  not remediable by damages, the allegations here are just

 04  general, Your Honor.  There is no evidence to support that

 05  oh, they might not meet the statutory deadlines.  Well,

 06  okay, they might not meet the statutory deadlines.  Does

 07  that mean the process should be stopped because they have

 08  this general conception that the County Recorder might not

 09  be able to do his job on time?  No.  We can say they might

 10  not meet their deadlines to do their minimum audit.

 11  That's a possibility as well.  And as the Elections

 12  Director conceded, Your Honor, by virtue of their minimum

 13  audit they might miss defects with these machines that

 14  occur after they take these ballots out to sequester or

 15  not.  Okay?  These audits are not designed or intended to

 16  catch all potential problems in the machines.

 17             Now, I would proffer to this Court that when

 18  the statutes or the EPM calls for a progressively

 19  increasing audit, that that is because of the very small

 20  nature of the audit called for in the first instance.  If

 21  there is a 100 percent audit, Your Honor, those don't

 22  apply because they don't need to apply because you are

 23  auditing 100 percent of the ballots.

 24             So the last thing I want to talk about was

 25  admitted by the Elections Director.  This county, and
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 01  everyone can see it, all you have to do is watch TV,

 02  listen to the radio or read a newspaper or watch social

 03  media.  This country is divided.  As the Elections

 04  Director said, the County of Cochise is 50/50.  We have 50

 05  percent of our population that does not trust our

 06  elections.  They do not trust our machines.  We have 50

 07  percent that do.  The problem we have here, Your Honor, is

 08  we have a group of people rushing in from Washington, D.C.

 09  to small Cochise County, 125,000 people approximately is

 10  my understanding, to come in here and say no, you can't

 11  have a full audit of your election.  Why not?  Why cannot

 12  the people of Cochise pursuant to Arizona law audit all of

 13  their ballots?  Wouldn't that go a long way if they were

 14  allowed to do that, Your Honor, to dispel some

 15  conspiracies, to ease people's minds?

 16             The public policy behind audits, Your Honor,

 17  should be to expand audits to give confidence to voters

 18  that their basic and most fundamental right without which

 19  they have nothing actually has meaning.  Because there is

 20  a lot of frustration that we see on the eve of this

 21  election with people saying no, you can't do it.  You are

 22  only allowed to count 400 out of an anticipated more

 23  40,000 ballots to audit your election.  And who does that

 24  give security to, Your Honor?  Nobody on one half of that

 25  fence.  And so public policy should be expansive.
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 01             My clients, Your Honor, asked for a full

 02  hand-count audit not because they want to cause problems

 03  but because they want to help dispel myths in their

 04  county.  Because they want to make their constituents feel

 05  like their votes truly do matter.  Thank you.

 06             THE COURT:  Thank you, Mr. Blehm.

 07             MR. KOLODIN:  One moment here.

 08             THE COURT:  Take your time.

 09             MR. KOLODIN:  Plaintiffs acknowledged in

 10  closing that the secretary has the power to change the

 11  statute but simply did not do so.  Perhaps.  But I don't

 12  think the Court needs to go quite that far.  But what the

 13  Court must do is harmonize two laws if it is at all

 14  possible to do so.  The Arizona legislature has delegated

 15  by statute the authority to make certain laws to the

 16  secretary, the attorney general and the governor jointly

 17  in the form of the Elections Procedures Manual.  It is

 18  possible to harmonized what the EPM says and what Title 16

 19  says.  In fact, it has been harmonized by the best

 20  attorneys at the governor's office, the AG's office and

 21  the secretary's office and none of them felt that it was a

 22  conflict with the clear language of Title 16 to add county

 23  recorders may audit a larger number in their discretion.

 24  And the reason that none of them thought that, right, was

 25  because all of the conflicts pointed to by plaintiffs
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 01  today, or seeming conflicts, they actually don't scale.

 02             If you count double the number of ballots, the

 03  designated margin and the cutoffs and all those

 04  escalators, they work exactly the same way.  It doesn't

 05  matter.  It doesn't undermine the legislative purpose.  It

 06  doesn't contravene the legislative purpose.  And if you

 07  count all of the ballots, then those safety mechanisms

 08  that prevent you from putting your thumb on the scale and

 09  stopping the count at an arbitrary point or continuing

 10  past an arbitrary point to help your preferred candidate,

 11  those safety mechanisms simply aren't needed because as

 12  Director Marra herself testified, it is not possible to be

 13  bias when you are counting all of the ballots.  But

 14  plaintiffs say the secretary actually now says that the

 15  EPM is not the law, though she once agreed it was.  And

 16  they say she put her reasons for it in the brief.  But

 17  they kind of gloss over it.  And to be fair so did the

 18  secretary.  She buried her reasons for saying it is now

 19  not the law in a footnote.  I guess she didn't think it

 20  was that important but I kind of do so I am going to read

 21  some of it.

 22             The secretary acknowledges that the EPM states

 23  the counties may elect to audit a higher number of early

 24  ballots at their discretion.  Since the issuance of the

 25  2019 EPM, however, both the factual and legal landscape

�0290

 01  have changed material ways.  Factually previously routine

 02  aspects of election administration have come under

 03  increasing attack by proponents of baseless election

 04  conspiracy theories.  While that may be a very fine

 05  political point, it does not change the law.  If the

 06  secretary feels that the current political environment

 07  justifies new laws or different laws, there are two

 08  processes to make those laws.  One is legislative and one

 09  is through the EPM through the powers delegated by the

 10  Arizona state legislature.  And she did not follow either

 11  of those processes.  Indeed even in the manual that she

 12  drafted and the attorney general and the governor declined

 13  to sign, that language remained in there.

 14             Now, the second reason that she says this is no

 15  longer is because the legal environment has changed and

 16  she cites McKenna versus Soto.  Actually, McKenna versus

 17  Soto is a very useful case for the defense.  What McKenna

 18  versus Soto said is, and I am going to quote directly from

 19  it, the EPM is promulgated pursuit to ARS 16-542, which

 20  requires that the Secretary of State prescribe rules and

 21  -- to achieve and maintain the maximum degree of

 22  correctness, uniformity and partiality and efficiency on

 23  the procedures for early voting and voting and producing,

 24  distributing, collecting, counting, tabulating and storing

 25  ballots.  The EPM also contains guidance on matters
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 01  outside these specific topics including yada, yada, yada.

 02  These other topics, however, fall outside the mandates of

 03  16-542 and do not have any other basis statute because the

 04  statute that authorizes the EPM does not authorize rule

 05  making pertaining to candidate nomination petitions.

 06             Those portions of the EPM are relied upon by

 07  McKenna to invalidate the signatures were not adopted

 08  pursuant to 16-452.  Unlike in McKenna versus Soto, this

 09  is a case that directly on all fours involves the

 10  procedures for counting, tabulating and storing ballots

 11  and therefore even perhaps especially under McKenna the

 12  EPM has the force of statutory law.  The law that can be

 13  reconciled.

 14             As Bryan explained, no law has been changed.

 15  This law has been in force for at least three years.  In

 16  fact, Maricopa County did an expanded hand count and

 17  nobody challenged that perhaps because their political

 18  views were perceived to be different.  But nobody

 19  challenged it.  In fact, I believe the secretary was quite

 20  supportive of it.  Now, even if it were the case that the

 21  law was being changed, which it is not, right, the

 22  doctrine that plaintiffs are referring to that prevents

 23  that from happening is actually called the Purcell

 24  doctrine.  And there is a couple problems with their

 25  argument about Purcell.  One, it is a doctrine that only
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 01  applies in federal court.  And two, it is a doctrine that

 02  applies to prevent a Court from joining election officials

 03  from doing their job immediately prior to election.  In

 04  other words, if Purcell applied in Arizona, which it

 05  doesn't, it would apply in our clients' favor.  But it

 06  doesn't apply in Arizona.  The Arizona Supreme Court did

 07  not import it into Arizona law in Fontes.  And I should

 08  know because I am the attorney that argued and won Fontes.

 09             Now, the plaintiffs talk about irreparable

 10  harms.  All they have is speculative harms.  How many

 11  times today did we hear plaintiffs say oh, this could

 12  happen, I am worried about this happening, to enjoying the

 13  duly elected representatives of the people from doing the

 14  jobs that their people that their voters have asked them

 15  to do and whose interest they represent, you have to come

 16  to this Court with more.  And they have failed to even

 17  explain how the harms that they are worried about are any

 18  different than the harms and risks in any hand count, in

 19  any hand count.

 20             They have tried to make an issue of the ballots

 21  will be transported back and forth to the vault.  It is --

 22  I submit to the Court it is entirely logical to only take

 23  as many ballots out of the vault per day as you intend to

 24  count that day and then bring them back into the vault

 25  once you have counted them.  That is just common sense.

�0293

 01  It is not an increased risk of harm.  You also heard

 02  Director Marra testify that just like, just like the

 03  recorder testified she uses the procedures in the EPM.

 04  Right?  It is the same procedures.  And the main reason

 05  that the recorder is doing it is just because Director

 06  Marra doesn't want to.  And if members of the public are

 07  concerned about the way the process is going to work,

 08  right, which of course concern cannot be the cause of

 09  irreparable harm, but if they are concerned, it is still

 10  important to my clients but they can come and see.  They

 11  can volunteer.  They can participate in the count.  They

 12  just have to talk to their party chair and they will be

 13  most welcome as will Director Marra or anybody that wants

 14  to see the degree of transparency with which the count is

 15  conducted.

 16             Ultimately, Your Honor, plaintiffs have come to

 17  this Court with policy concerns.  They are worried that

 18  the law creates bad policy by allowing 100 percent of the

 19  ballots to be hand counted.  And that may be right and

 20  that may be wrong.  But that is not the province of the

 21  judiciary.  That is the province of the people's

 22  representatives in the legislature as delegated to the

 23  people's representatives, the secretary, the attorney

 24  general and the governor in the drafting of the EPM and as

 25  delegated to my clients in the exercise of their
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 01  discretion under those laws.

 02             For these reasons we would ask the Court to

 03  grant defendant's motion to dismiss, or alternatively at

 04  least to find that the legal questions in this case too

 05  close, too difficult to justify granting preliminary

 06  injunctive relief.  Thank you.

 07             THE COURT:  Ms. Estes-Werther?

 08             MS. ESTES-WERTHER:  Indeed, Your Honor.  As you

 09  have seen here today, Ms. Marra's interest diverge

 10  somewhat from the other defendants.  And I think the Court

 11  has heard today from the testimony that 16-602 is what

 12  grants Ms. Marra the authority with the ability to conduct

 13  the hand counts.  She is the officer in charge of

 14  elections.  And she follows the statute and the Elections

 15  Procedures Manual as it is written to conduct that hand

 16  count.  We have also heard about hand counts obviously

 17  require a great deal of preparation.  She's again an

 18  experienced Elections Director, as we heard today, and has

 19  already taken a great deal of time to make preparations

 20  for the hand count.  And essentially she just physically

 21  can't as she mentioned to be able to proceed with the hand

 22  count of 100 percent of ballots because of the time, the

 23  resources, all of the things that are required that she

 24  knows are necessary again due to her experience of

 25  actually performing the hand count.
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 01             Additionally, state law only authorizes Ms.

 02  Marra as a person who retains custody of those ballots.

 03  There is a procedure in statute and in the Elections

 04  Procedures Manual has been discussed today about how when

 05  the early ballots move from the County Recorder to Ms.

 06  Marra as Elections Director how that chain of custody

 07  works, how that process of verification works and

 08  tabulation and then the sequestering hand counts, et

 09  cetera.  There is no process in statute or in EPM for a

 10  reversal for all to occur to go ahead and relinquish and

 11  provide this back to the County Recorder or for him to

 12  then return it back to her after the hand count is

 13  completed for her to conduct her regular post election

 14  duties.  Ms. Marra is obviously concerned about the fact

 15  that there's specific statutes set out and the EPM and

 16  violating those statutes she wants to comply with the law.

 17  And I think the testimony here just compels one conclusion

 18  to grant relief requested by the plaintiffs to allow Ms.

 19  Marra to retain her statutorily prescribed duties to

 20  supervise and conduct the hand count as prescribed

 21  currently in state law and the EPM and also to not compel

 22  her to relinquish custody of ballots that could break the

 23  chain of custody and could jeopardize her ability for her

 24  statutorily prescribed duties to meet the canvas deadline

 25  as well as the post election processes which may include
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 01  the recount.

 02             And that is all I have, Your Honor.

 03             THE COURT:  Thank you very much.  18 minutes

 04  early, not bad.  Ladies and gentlemen, I wanted to say a

 05  few words before we conclude for the evening.  I know all

 06  of the folks in front of the bar are very familiar with

 07  how Court works and what is likely to happen right now.

 08  But a lot of the folks in the back probably aren't and I

 09  know you are very interested in what is going on in this

 10  courtroom and I do not take that lightly.  And that is

 11  exactly why I am going to do what I am about to do.

 12             On TV when we watch hearings like this, what a

 13  judge does is they hear it, they think, they sit back;

 14  then they rule.  And sometimes the judge can do that.

 15  This is not one of those cases.  There's far too much

 16  information that's been presented today, far too much

 17  important testimony, far too much important argument and

 18  quite honestly far too important a question for this Court

 19  to rush to an answer in an effort to get it done by 5

 20  o'clock today.

 21             I am quite certain that no matter what I decide

 22  in this case, whoever disagrees with it for whatever

 23  reason they disagree with it is going to visit those folks

 24  in the Court of Appeals and perhaps even higher Court if

 25  necessary to have my decision reviewed.  I do not intend
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 01  to delay my decision in any way that would delay them from

 02  doing that.  In other words, I intend to have a decision

 03  by Monday morning.  But I see no benefit to having a

 04  decision right now so you know what my decision is while

 05  you drive home.  It's far more important for this Court,

 06  it is far more important for this question and it is far

 07  more important for those who have a vested interest in

 08  this that folks not only understand what I decide but why

 09  I decide it because that is equally important to

 10  understand why I am doing what I am doing as opposed to

 11  just what I am doing.

 12             For that reason, folks, I am going to take the

 13  matter under advisement.  And Counsel, I am honestly, just

 14  like you all to be working over the weekend, so will I.

 15  And my honest intention is to get this to you first thing

 16  on Monday morning so whatever party wishes to have it

 17  reviewed can do so.  Make no small bones about it.  If you

 18  want to have it reviewed, you should.  It is your absolute

 19  right.  And I do not want to in any way inhibit that.

 20             Another small note because I have your

 21  attention, I understand how difficult this whole issue is,

 22  and I cannot imagine how difficult it has been.  I do not

 23  understand what it is like to have these politics going on

 24  in this county.  But I live in a county in Arizona, and I

 25  understand about politics in the local county.  It is
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 01  always refreshing as a judge when people can take issues

 02  like this that are highly contentious that are filled with

 03  emotions and beliefs and can discuss them in a

 04  professional, calm and appreciative manner in a way that

 05  allows the Court to focus on the law, the evidence and the

 06  rules in front of it as opposed to all of those other

 07  extraneous factors.  I appreciate counsels hard work in

 08  allowing me to do that.  I appreciate how quickly you

 09  responded to the Court's orders and how quickly you all

 10  got prepared for this hearing and the professionalism that

 11  you showed.  And I also appreciate everyone who's been in

 12  attendance and how seriously you have taken these

 13  proceedings.  It is always a pleasure to handle a

 14  proceeding when people act in the way that you have, and I

 15  appreciate it very much.

 16             With that, we are concluded.  I wish you to

 17  have a very safe, very happy weekend.  I wish you all

 18  luck, and I wish you all good tidings for the upcoming

 19  election.  I know it is very important to everyone in this

 20  room.  And we stand at recess at this time.

 21             (Hearing adjourned and end of ER recording.)
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