
IN THE COURT OF COMMON PLEAS, LEHIGH COUNTY, PENNSYLVANIA 
CIVIL DIVISION 

 
MOTION/APPLICATION FOR STAY AND INJUNCTION PENDING APPEAL 

 
 Under Pa. R. A. P. 1732(a), plaintiffs file this application to stay the Order of 

this Court dated October 18, 2022, and for an order granting a preliminary injunction 

pending appeal and aver as follows: 

1. On September 9, 2022, the Court entered a stipulation of the parties 

whereby defendants agreed not to receive ballots at drop box locations until further 

order of the Court. A copy of that stipulation is attached at Exhibit 1.  

2. On October 18, 2022, this Court entered an order denying plaintiffs’ 

motion for a preliminary injunction. A copy of that order is attached at Exhibit 2. 

3. The October 18, 2022 order was not received by the parties until October 

19, 2022. 

4. On October 19, 2022, plaintiffs filed a notice of appeal to the 

Commonwealth Court of Pennsylvania. A copy of the Notice of Appeal is attached at 

Exhibit 3. 

SEAN GILL, ET. AL. 
 

  Plaintiffs, 
 
v. 
 

LEHIGH COUNTY BOARD OF 
ELECTIONS, ET. AL. 
 
    Defendants. 
____________________________________ 
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5. Under Pa. R. A. P. 1732(a), a party may apply for a stay of an order of 

the trial court pending appeal and an order granting an injunction pending appeal.  

6. That application must first ordinarily be made to the trial court. Pa. R. 

Civ. P. 1732(a). 

7. Plaintiffs request that this Court modify the its October 18, 2022 Order 

to state that the defendants may not receive ballots at drop boxes until further order 

of the Commonwealth Court.  

8. Indeed, notwithstanding defendants’ statement they were suspending 

their intended implementation of the drop boxes pending resolution of this litigation, 

Hayden Mitman, Lehigh County stops using election dropboxes pending court 

decision, October 18, 2022, https://www.witf.org/2022/10/18/lehigh-county-stops-

using-election-dropboxes/, plaintiffs understand that defendants plan to immediately 

begin using drop boxes to receive ballots. 

9. Plaintiffs also request, conjunctively or in the alternative, that the Court 

grant an injunction pending appeal prohibiting defendants, or anyone acting with 

them or through them, from receiving ballots at drop boxes until further order of the 

appellate court. 

10. The Court should modify its October 18, 2022 order and/or grant 

plaintiffs an injunction pending an appeal to prevent irreparable harm to the 

plaintiffs.  
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11. Plaintiffs will be irreparable harmed if unmonitored drop boxes are used 

by the defendants because there is a substantial likelihood that their state and 

federal constitutional rights will be harmed. 

12. Plaintiffs will suffer irreparable harm in that the void or invalid ballots 

will dilute their validly cast ballots— and the validly cast ballots of other voters— 

thereby impinging on their fundamental right to vote. 

13. There is no dispute that mailed or absentee ballots returned by someone 

other than the voter are void, invalid, and should not be counted. In re Canvass of 

Absentee Ballots of November 4, 2003 Gen. Election, 577 Pa. 231, 843 A.2d 1223 

(2004) (“[the] “in person” delivery requirement is mandatory, and that the absentee 

ballots of non-disabled persons who had their ballots delivered in contravention of 

this mandatory provision are void.”); Donald J. Trump for President, Inc. v. Boockvar, 

2020 WL 5407748, at *9 (W.D. Pa. Sept. 8, 2020) (“everyone now agrees that the 

election code forbids third-party ballot delivery.”); Pierce v. Allegheny Cty. Bd. of 

Elections, 324 F.Supp.2d 684, 691 (W.D. Pa. 2003) (entering preliminary injunction 

voiding and barring the counting of 937 absentee ballots delivered by third parties.) 

14. Under the United States Constitution, “the right to vote can neither be 

denied outright [] nor destroyed by alteration of ballots, [] nor diluted by ballot-box 

stuffing.” Reynolds v. Sims, 377 U.S. 533, 555 (1964) (citations omitted) (emphasis 

added). 

15. Indeed, “[a] citizen's right to a vote free of arbitrary impairment by state 

action has been judicially recognized as a right secured by the Constitution, when 
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such impairment resulted from dilution by a false tally, [] or by a refusal to count 

votes from arbitrarily selected precincts, [], or by a stuffing of the ballot box.” Baker 

v. Carr, 369 U.S. 186, 208 (1962) (citations omitted) 

16. “The right of all qualified citizens to vote in state elections is 

constitutionally protected, through the Fourteenth Amendment, against intentional 

conduct by state officials which seriously undermines the fundamental fairness of the 

electoral process.” Marks v. Stinson, 1994 WL 146113, at *33 (E.D. Pa. Apr. 26, 1994) 

17. Under the Pennsylvania Constitution, voters have a right to free, fair, 

and equal elections. Art. I, § 5. 

18. The Board of Elections’ use of drop boxes that are not monitored in 

person substantially threatens plaintiffs’ federal constitutional rights because of the 

risk that void and invalid ballots would be placed in those drop boxes. 

19. A stay pending appeal and/or an injunction pending appeal is necessary 

to stave off post-election chaos. Pennsylvania Democratic Party v. Boockvar, 238 A.2d 

345 (Pa. 2020) (“[w]e additionally conclude that voters’ rights are better protected by 

addressing the impending crisis at this point in the election cycle on a statewide basis 

rather than allowing the chaos to brew, creating voter confusion regarding whether 

extensions will be granted, for how long, and in what counties.”) 

20. If unauthorized third parties deliver ballots to the unmonitored drop 

boxes, post-election chaos will occur. 

21. The results of county and statewide elections would be cast into doubt, 

including our race for United States Senate and Governor of the Commonwealth.  
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22. Litigation would ensue. County and statewide election results would be 

delayed until that litigation was resolved.  

23. The acrimony of 2020 would return. 

24. Accordingly, plaintiffs are entitled to stay pending appeal and/or an 

injunction pending appeal: 

a. an injunction is necessary to prevent irreparable harm that cannot be 

adequately compensated by damages because Defendants’ actions 

constitute a violation of the Election Code and the United States and 

Pennsylvania constitutions;  

b. greater injury will result from refusing Plaintiffs’ injunctive relief than 

from granting it;  

c. an injunction will properly restore the parties to the status as it existed 

immediately prior to the Court’s October 18, 2022 Order;  

d. Plaintiffs are likely to prevail on the merits of their case;  

e. an injunction is reasonably suited to abate the offending activity; and  

f. the issuance of a preliminary injunction will not adversely affect the 

public interest, but rather will support and perpetuate the public 

interest in ensuring free, fair, and equal elections. 

WHEREFORE, plaintiffs respectfully request that this Court grant their 

motion/application for stay and injunction pending appeal. 
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Respectfully submitted, 
 
 
       /s/Walter S. Zimolong  
Dated:  October 19, 2022    Walter S. Zimolong, III, Esquire 
       James J. Fitzpatrick, III, Esquire 
       ZIMOLONG LLC 
       wally@zimolonglaw.com 
       james@zimolonglaw.com 
       P. O. Box 552  
       Villanova, PA 19085 
       (215) 665-0842 
 

/s/ Nicholas R. Barry 
(admitted pro hac vice) 
America First Legal Foundation 
Tennessee Bar No. 031963 
nicholas.barry@aflegal.org 
611 Pennsylvania Ave SE #231 
Washington, DC 20003 
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CERTIFICATION OF SERVICE 

Under Local Rule 208.3(b)(3), I certify that on the date indicated below I caused 

to be served on defendants and intervenor via email and the Court’s e-filing system a 

copy of plaintiffs’ application for stay and injunction pending appeal.  

 
Respectfully submitted, 

 
 
       /s/Walter S. Zimolong  
Dated:  October 19, 2022    Walter S. Zimolong, III, Esquire 
       James J. Fitzpatrick, III, Esquire 
       ZIMOLONG LLC 
       wally@zimolonglaw.com 
       james@zimolonglaw.com 
       P. O. Box 552  
       Villanova, PA 19085 
       (215) 665-0842 
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