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MOTION TO STAY THE MANDATE

This 1s a voting-rights challenge to Georgia’s practice of using at-
large, statewide elections for members of its Public Service Commaission.
The Plaintiffs—a group of Black Georgians—sued Georgia Secretary of
State Brad Raffensperger in July 2020, alleging that the at-large elec-
tions dilute Black voting strength in violation of Section 2 of the Voting
Rights Act of 1965, 52 U.S.C. § 10301.

After more than two years of litigation and a week-long bench trial,
the district court made detailed findings of fact and comprehensive con-
clusions of law to support its ultimate conclusion that the challenged elec-
tion practice violates Section 2. The court enjoined future elections using
the unlawful practice and gave the Georgia General Assembly an oppor-
tunity to devise a remedy.

The Secretary appealed, and this Court reversed, holding that
Georgia’s chosen method of election “is afforded protection [from chal-
lenge under the Voting Rights Act] by federalism and our precedents.”
Op.34. The Plaintiffs now ask the Court to stay the mandate under Rule

41 of the Federal Rules of Appellate Procedure in order to preserve the
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status quo while they ask the Supreme Court to clarify the important

1ssues 1n this case.

GROUNDS FOR STAY

This Court may stay its mandate pending the filing of a petition for
certiorari upon a showing “that the petition would present a substantial
question and that there is good cause for a stay.” Fed. R. App. P. 41(d)(1).
This standard is met when a movant shows “(1) a reasonable probability
that four Justices will consider the issue sufficiently meritorious to grant
certiorari; (2) a fair prospect that a msjority of the Court will vote to re-
verse the judgment below; and (3) 2 likelihood that irreparable harm will
result from the denial of a stay.” Hollingsworth v. Perry, 558 U.S. 183,
190 (2010) (per curiam}; see also Am. Axle & Mfg., Inc. V. Neapco Hold-
ings LLC, 977 F.3d 1379, 1380-81 (Fed. Cir. 2020 (applying the Hol-
lingsworth standard to a motion under Rule 41(d)(1)). This case satisfies
all three.

First, the Supreme Court has already decided that there is a rea-
sonable probability it will grant certiorari in this case. In granting Ap-
pellees’ application to vacate a prior stay issued by this Court, the Su-

preme Court necessarily found that this case “could and very likely would
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be reviewed [by the Supreme Court] upon final disposition in the court of
appeals.” Coleman v. Paccar, Inc., 424 U.S. 1301, 1304 (1976) (Rehnquist,
J., in chambers). That finding should settle the matter.

Second, there 1s a fair prospect that a majority of the Supreme
Court will reverse this Court’s judgment. The judgment is contrary to the
text of Section 2, the Supreme Court’s recent decision in Allen v. Milligan,
599 U.S. 1 (2023), and several other Supreme Court decisions that Milli-
gan reaffirmed. Indeed, the panel’s opinion acknowledges the tension be-
tween this Court’s precedent and Milligan. Op.32. The same five Justices
who comprised the Milligan majority a few months ago are likely to vote
the same way here—or, at least, there is a fair prospect that they will do
so.

Third, Appellees will suffer irreparable harm if the mandate issues
while they seek certiorari. Absent a stay, Georgia will proceed to conduct
Public Service Commaission elections using a statewide, at-large method
that a federal court—following a week-long trial featuring more than a
dozen witnesses—has found unlawfully dilutes the voting strength of
millions of Black citizens. Those include elections for District 3, a major-

ity-Black district according to the undisputed evidence at trial. Allowing
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at-large elections to proceed now would risk locking in until 2030 a Dis-
trict 3 commissioner who was elected by unlawful means. Staying the
mandate would obviate that risk and not unfairly prejudice the Secre-
tary. It has been nearly sixteen months since the district court entered
its injunction in this case. Current members of the Public Service Com-
mission remain in office until their successors are elected. O.C.G.A. § 46-
2-1(d). Waiting a few more months for certiorari proceedings to resolve is

hardly unfair.

CONCLUSION

For the foregoing reasons, the Court should stay the issuance of the
mandate pending the disposition of a timely filed petition for a writ of

certiorari.
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