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MR. LACOUR: Thank you, Your Honors.

This case represents an extraordinary attack on an
ordinary map.

We have here an equal protection claim that lacks any
mention of the current Legislature's intent, and we have a
Section 2 claim in which the plaintiffs themselves have proven
through two of their experts that you could not draw two
majority-minority districts if you drew based only on
traditional race-neutral districting principles.

So plaintiffs' equal protection cladm fails because
traditional race -- redistricting principles were not
subordinated to race in the 2021 Iiggislature's map. And
plaintiffs' Section 2 claims feil at Gingles I because in each
of their 11 illustrative pians, traditional redistricting
principles are subordinated to race.

But before I get” into the merits any further, I did want
to touch on the f£act that the burden is incredibly high here.
Not only are they seeking an injunction, which is an
extraordinary and drastic remedy in and of itself, they're
asking for what essentially would be a mandatory injunction
where the burden would need to be even higher on them.

Let me move to the other laptop closer. 1Is this a little
bit clearer?

JUDGE MARCUS: It is. Thank you.

MR. LACOUR: Thank you.
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So we are talking a preliminary injunction which in and of
itself is an extraordinary and drastic remedy, what would
essentially be a mandatory injunction because the Legislature
would need to act to put in place new maps on a very expedited
time frame. And then we're adjudicating a redistricting, which
the Supreme Court has repeatedly said is a serious intrusion
into the most vital of local functions. There are complex
interplays here. And in addition, you must presume the good
faith of the Legislature and exercise extraordinary caution
particularly when you are adjudicating racial gerrymandering
claims like those brought by the Singteton and by the Milligan
plaintiffs.

So I will turn first to the equal protection claim because
I do think some of the evidence you heard from the Milligan
plaintiffs actually benefits us tremendously when it comes to
the Section 2 claim..”"So I will start with equal protection and
move to Section 2 after that.

But if the Court has any questions, I am not here to give
a monologue. I would love to hear what is on each of your
minds and try to answer any questions you right have.

But again, evidentiary burden is particularly heavy for
the plaintiffs for a racial gerrymandering claim. It is not
enough to merely prove that the Legislature was aware of race.
After all, the Legislature was, of course, aware that District
7 was going to contain at least one black woman, Terri Sewell.
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1 They knew that District 6 was going to contain at least one
2 || white man, Gary Palmer. You have to show that race
3 | predominated, and that means that it subordinated traditional
4 districting principles.
14:53:52 5 And in addition, keep in mind we are looking at the -- we
6 | are looking at intent of the Legislature, which any time you
7| are dealing with any law, it's going to be a particularly
8 difficult inquiry. We are talking 35 Senators, 105 members of
9| the House, the Governor, who signed this into being, and the
14:54:1510 | best intent -- the best evidence of intent of any law is to
11 | look at the text.
12 Now, of course, the text herevis a lot of coordinates. So
13| I think looking at the map is @articularly good evidence. And
14| I will briefly share I think a map that everyone is well
14:54:3215 | acquainted with at this“point.
16 If I can find ift. There we go.
17 So, again, &his is the map that Tom Bryan prepared that
18 | was part of Defendant's Exhibit 2, and this is page 52. And as
19| we talked about a lot with a lot of witnesses this past week
14:54:5520 | and a half, this demonstrates some of the changes from the 2011
21| lines to the 2021 lines.
22 As we also establish through many witnesses and is evident
23| in a lot of the case law that we have cited in our PI response
24 || that you will see in our findings of fact and conclusions of
14:55:1325 | law we submit Friday, it is a gquite common thing for a
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Legislature when it sits down to draw lines every ten years to
start with the previous map. That's what we have here. Again,
these light blue lines show where the changes were made from
the 2011 map to the 2021 map.

Now, the unrebutted testimony in this case from the map
drawer is that his goal was to start with the guidelines. He
was handed the guidelines by the legislative redistricting
committee, which I will note, those were voted on by the
Legislature.

So it is a brief aside, but you heard some evidence or
testimony suggesting that the Legislature didn't have input and
that its process of drawing the map was outsourced to the
congressional district. That''s -- that's not true. What
happened was you had a redistricting committee that came
together, that voted on“and approved guidelines by an
overwhelming margin..” One of the Democrats who voted in favor
of these guidelines was none other than plaintiff Senator Bobby
Singleton.

So for him to come to this Court and express surprise that
we ended up with a map that retained the course of districts
that minimized population deviation down to one person one vote
and that it tried to minimize county splits and protect
incumbents while trying to be compact is -- it's not quite
unclean hands, but it's a little bit disingenuous.

In any event, turning back, it's clear how we got to where
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we got in 2021 in district -- between Districts 2 and 3 here on
the eastern border of District 2. You have a line where
Montgomery County —-- split Montgomery County was taken away.

That's consistent with the guidelines to minimize splits of
counties.

You have -- if you are looking down between Districts 1
and District 7, you had the split of Clarke County closed off
to return all of Clarke County to District 7 and consistent
with that traditional race-neutral districting principle.

Then if you look up to District 7 on the north side, as
Mr. Hinaman explained is undisputed here, District 7 was lower
on population when compared with fthe other districts by about
53,000 people. We needed to find 50,000 -- 53,000 new people
to add to District 7, and he did consistent with the guidelines
that says how to draw c¢émpact districts was to make this a far
more regular distrigt. By this line here that you are looking
at, the former Jdine of District 7 going into Jefferson County
was far more narrow, for less regular and instead he broadened
that out.

Now, that required taking away some of the northern tip of
that line, and as a result, there was some population from the
Homewood area was moved from District 7 -- District 6, rather,
into District 7. And then finally, to equalize population and
to get more population, they had to go to another
population-dense county that had already been split. That was
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Tuscaloosa County, around here.

I will return to this in a moment when we talk about
Dr. Williamson, why his analysis really is -- easily has no
bearing on the ultimate issue of whether race predominated in
this map.

But --

JUDGE MARCUS: Can I ask you a question about that
map?

MR. LACOUR: Yes, Your Honor.

JUDGE MARCUS: When the map was(drawn in '92, it's
clear that that thumb sticks all the. way into Jefferson County
and places it in District 7, and pretty much everybody
including the cartographer, Mr. Hinaman, has said that that was
done for a predominantly racte-based reason, that is to say, to
create one majority-minGrity district.

I think I have-fhose facts right on that, right?

MR. LACOUR: Yes, Your Honor.

JUDGE MARCUS: Did race predominate when they drew the
map in '927

MR. LACOUR: Yes, it did. But that only gets you to
the second step of scrutiny.

JUDGE MARCUS: Correct. So get me to the second step,
if you would.

MR. LACOUR: Yes. And so I do want to be clear. Our
argument here is not that the VRA justifies the drawing of this
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map in -- drawing of CD 7 currently. At least, that's not an
argument we have developed at this point. Our argument is that
this is not a map in which race predominates, because a law
that happens to look a lot like another law from the past could
be passed for entirely different reasons.

What's relevant is not the intent of the 1992 Legislature,
or to be more accurate, the 1992 three-judge court that
ultimately ordered this map into effect. What's relevant is
the 2021 Legislature.

That's what the Court said -- the Supreme Court said in
Abbott vs. Perez. There you have a 2011 map of the Texas
Legislature that was deemed unlawful, a new map was put in
place by a court, by the threesjudge court at issue there for
the 2012 elections, and then in 2013, you had the Legislature
enact a new map that logked a lot like the court-ordered map.
And then when the district court later reconsidered, said,
well, you didn'té¢sufficiently purge the discriminatory intent
from the map that we had ordered you to conduct your election
on, on an interim basis, the Supreme Court said, well, no, the
2011 Legislature's intent is not the relevant inquiry here. It
is the 2013 Legislature's intent.

And I take the point from the Milligan plaintiffs that --
I believe the Singleton plaintiffs, too, that was an
intentional vote dilution claim and not a racial gerrymandering
claim. But both of those are products of the Equal Protection
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Clause. And to state a claim under the Equal Protection Clause
you have to show intent. Whose intent? The intent of the
actor whose law you are challenging.

If I took one of my son's puzzles that had -- alphabet
puzzles, and I threw it up in the air, and at random, a couple
of words were spelled, I didn't intend to spell the words.

That was done at random.

Similarly, there could be very different -- but if I
purposefully arrange the letters to spell a word, there is
intent behind that.

And so then we have to ask, well what was the intent that
led to this act, Act 2021-555? And we have excellent evidence
to show the race-neutral reasaons that produced this map. It's
there in the guidelines that plaintiff Singleton voted for.
It's there. It just jumps off the face of the map if you look
at it.

And we are fnot really getting any sort of -- I mean, there
wasn't really any sustained argument against that, other than
the statistical analyses that you heard about from Drs. Imai
and Dr. Williamson. And I am happy and eager to address those
in a minute.

And then this idea that there is some affirmative
obligation for the state to purge a gerrymander. But that's
directly contrary to Abbott. 1It's also directly contrary to
Cromartie, which a case we cited right there, page 1 of our PI

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




15:03:28 5

9

15:03:47 10

11

12

13

14

15:04:04 15

16

17

18

19

15:04:24 20

21

22

23

24

15:04:4525

Case 2:21-cv-01536-AMM Document 99-6 Filed 01/18/22 Page 213 of 283
1857

response. And I will find the exact quote, if you have just a
moment. But it's Fasley v. Cromartie, 532 U.S. at 249. And
what the Supreme Court said was, the Constitution does place an
affirmative obligation upon the Legislature to avoid creating
districts that turn out to be heavily even majority-minority.

So if you follow traditional districting principles, you
are fine. And that's exactly what we have here. That's black
letter law. And I have not seen an answer to it from any of
the plaintiffs in the three reply briefs that we got.

Similarly, like Miller vs. Johnson said that adhering to
traditional districting principles instead of creating as many
majority-minority districts as possible does not support an
inference that the plan discriminates on race.

So it's not enough foxr“them to come here and say that
there's more we could have done equal to lower the Black Voting
Age Population, because the Equal Protection Clause does not
put some sort of¢racial ceiling on a district.

I think Cromartie says quite to the contrary. And if we
were to go about unpacking, I think that would be a much more
race-conscious action. I think what they are -- what the
Singleton and Milligan plaintiffs are demanding of us raises
far more Equal Protection Clause issues than what the
Legislature did here, which was draw lines race neutrally, come
up with race-neutral districting guidelines, hand them over to
the map drawer, and expressly tell them, draw maps on a
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race-neutral basis, and all of the testimony is that that is
exactly what he did. That is how the map appears, as well.

They have not pointed to changes in the map that would
suggest that they were done for some racial purpose. And if
you look at the White Voting Age Population, the trends there,
1992, I believe it was around 63 percent of Black Voting Age
Population. Then you move to 2011, we were sitting around
60 percent. If you move to 2021, we're down to 54 percent. If
we're trying to pack, we are doing a pretty bad job of it. But
the answer is, is like there was this intervention in Alabama
political history in 1992 that produced this map.

But there's no equal protectieon obligation to keep an eye
on racial demographics and make sure that we undo it at just
the right moment. And that¥s for the import of the position
that's being pushed by.Singleton plaintiffs and by the Milligan
plaintiffs. But it's, again, directly contradicted by cases
like Easley vs. Cromartie and Abbott vs. Perez.

JUDGE MARCUS: I think you have answered my question.
Thank you.
MR. LACOUR: Excellent.

Then I will turn briefly to Dr. Williamson's analysis and
why it proves nothing in this case. Really, for a similar
reason to Dr. Imai's, neither of them started with the prior
map. Their analysis was based on a fanciful premise that there
was a blank slate and said if Alabama were to draw a map
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starting at year 0, Alabama has a completely blank map other
than some county lines, I suppose, and they were to draw a
line, and they were to draw lines for the first time ever, you
wouldn't expect to see splits in CD 7 and in CD 2 and in CD 3.

Well, while professors might draw maps on blank slates,
that's not what legislatures do, and that's not what the
Legislature did here either. $So that the obvious alternative
explanation to borrow language from Igbal for why there are
splits in Tuscaloosa County and in Jefferson County and in
Montgomery County, is because they were aiready there.

And so unless there is some sort “0f new affirmative
obligation to every ten years tryl!to unpack minority wvoters
through some race focused procgess, under the Equal Protection
Clause, which would be, again, very bizarre, his analysis
really shows nothing.

And then he talks about the fact that some of the voters
who were being added to District 7 were more likely to be black
voters than those who are being taken out, and I will pull up
the map one more time we were just looking at just to sort of
underscore why that is through a flawed way to look at things
or give to give the obvious alternative explanation.

So you have got some voters here between Districts 7 and
4. This i1s Tuscaloosa County. And you see that blue line.
Well, the reality is, I mean, District 7 has a population of --
a black population percentage of about 54 percent.
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So most places you go in District 7 are going to have the
substantial black population, and most places just across the
line into District 4 are going to have a somewhat similar black
population percentage. So we couldn't -- because of
contiguity, we couldn't just jump over south Tuscaloosa County
and go pick up voters from the more predominantly white part of
Tuscaloosa. And so that's again another obvious alternative
explanation there.

Similar issue if you look down to Districts 2 and 3, we
were closing off Montgomery, and when you do that, like you're
going to pick up people based on whoever happens to be in that
part of Montgomery. Going back down to closing the county
split at Clarke County between 7/ -- District 7 and District 1,
and Clarke County is a Black Belt county. And when they close
that split you get down?to the minimal number split of six, you
heard about when Dr..Duchin was testifying that was an easy and
obviously to do &hat.

So, again, I don't think his analysis sheds any light on
the real world reasons why the scores of legislators who voted
for Act 2021-555 decided to vote for this particular piece of
legislation.

Now, turning to Dr. Imai, this is where it really gets
fun. Dr. Imai ran 10,000 -- Dr. Imai was the expert if you
recall who had his algorithm that could produce thousands and
thousands of maps. And what he testified to was that he
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programmed in to his algorithm -- and I will try not to read,
but I think I want to make sure I really get this -- really get
this right.

So here's how the Milligan plaintiffs describe what
Dr. Imai did. This is coming from Milligan docket entry 69,
page 26, 1f you look at the ECF pagination. They said, quote,
he created an algorithm that produced 10,000 simulated plans.
His race-neutral simulation drew maps that followed the stated
guidelines of creating seven contiguous districts keeping
population deviations to a minimum and never above .5 percent
developing districts that are reasonably compact, respecting
county boundaries where possible, 'and avoiding incumbent
pairings.

Then what the Milligan‘plaintiffs describe as their
striking finding is tha® of the 10,000 generated districts, not
a single simulated plan had a BVAP as high as District 7. BVAP
being Black Voting Age Population.

What I would note for this Court is that it appears that
none of the 10,000 maps included even one district of
50 percent Black Voting Age Population, and in the Milligan
plaintiffs' view, they said, quote, this alone shows that HB-1
used race as a predominant factor.

Now, I will return to that in just a moment. Let me first
explain why that's wrong as to HB-1. 1It's wrong to HB-1 for
the reasons Dr. William's analysis is completely flawed, too.
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Dr. Imai said he could have factored in core retention to his
algorithm. He could have included an additional traditional
districting principle. He decided not to. Maybe if he had
included it, his analysis might have shed a little bit of
light. But I think he said he wouldn't have really been able
to tell if race was doing anything if you had included the
cores of the previous districts.

So, again, if you start with a fanciful premise of the
blank slate map draw, you are going to get irrelevant results.

But interestingly, even when he's not constrained by core
retention, which means he has more dilscretion, he has more
ability to go out and find majority-minority districts,
consistent with traditional dicstricting principles except for
one that he sort of arbitrarily decided to scrap, he still
couldn't find even one &0 percent BVAP district much less two.

And that is crifical when we move to the Gingles I
analysis becauseiwhat plaintiffs have essentially done -- if I
was the Caster plaintiffs, I might be a little upset with
Milligan plaintiffs at this moment, but what they have done is
they have shown to almost a mathematical certainty that if the
Alabama Legislature had sat down with Dr. Imai's algorithm and
said, let's figure out if it's possible to find a second
majority-minority district in Alabama, let's draw 10,000 maps
that all comply with our traditional nonracial districting
criteria, not one of them would have even one majority-minority
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district much less two majority-minority districts.

It follows —-- and then Dr. Duchin does one better. She
said when she ran her algorithms, the algorithms she ran to get
her maps here, she made it a non-negotiable factor that there
be two minority-majority districts. So wherever any
traditional districting criteria came into conflict with race,
race was going to have to predominate.

And we heard individual testimony -- testimony from her
and Dr. Cooper saying -- not from Dr. Cooper -- from Mr. Cooper
rather that there were times when they were looking to split
precincts and decided to do it on a yacial grounds to make sure
that they kept hitting the raciall!targets to make sure they
keep sorting voters based on race.

But Dr. Duchin said sh& ran 2 million maps in Alabama with
traditional districting?criteria, albeit not core retention,
and so, again, she was freer than our Legislature would have
been to see whatiwas out there in the world of race neutral but
otherwise traditionally drawn maps. 2 million maps, and not
one of them had two majority-black districts.

What that means is race necessarily has to predominate if
you are going to get a second majority-black district in
Alabama. And if that's the case, I ask you to put yourself in
the shoes of the Legislature. They run their 2 million maps.
They're trying do their best to comply with Equal Protection

Clause and comply with Section 2 of the VRA. They see that it
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is -- you can't even get a one in a million map, not even a one
in two million map, that has a second majority-black district
consistent with the guidelines.

So then it would fall to them to decide, okay, which
guidelines should we toss in favor of race? Core retention,
out the door. Incumbency protection, out the door. Which
should we compromise in favor of race?

Well, compactness. We know compactness was compromised
because if you look at our District 2 in the 2021 map, and you
look at their District 2, their Districts 2 do bizarre things
and stretch -- they split Mobile and.stretch from Mobile all
the way to Russell County on the Georgia border.

Compromise at least in three of Dr. Duchin's maps on
county splits where she hadseven, eight or nine splits instead
of six. And I think yoii can look at her maps and the racial
heat maps and see exactly why she was doing that.

So then thelguestion is, like, what is the Legislature
supposed to do? And then second, I mean, how is the
Legislature supposed to know which traditional race neutral
districting criteria they are supposed to scrap in favor of
race, how many of them they are supposed to scrap, and how much
should race predominate in the districting process such that
they can comply with Section 2, but they're not violating the
Equal Protection Clause?

And then, I mean it's an unhappy task for you all because
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how are you all supposed to decide when the Legislature has
struck that racial balance correctly? And I don't think -- I
don't think there is a judicially manageable principle that
would allow you to do that. I mean, look back at Rucho vs.
Common Cause just from 2019. That was the end of the long
journey to try to find a judicially manageable principle to
determine how much partisanship was too much in a redistricting
process.

And the Court finally said like, look, we just cannot
figure this out, there is not a good way(ito do it. How much
more so when you have got equal protection overlays factored in
here, how much -- how much should!race predominate over
traditional districting principles? And we would contend that
the Court has already answered that and said none.

What Section 2 demands of a plaintiff trying to establish
that there is a reacohably compact district out there is that
they need to show consistent with traditional race-neutral
districting principles, you could draw that additional
majority-minority district.

And I think that's pretty clearly established from the
extensive litigation in the 1990 s over Georgia's maps. And
excuse me for just a second.

So if you will recall, there was a sort of a trilogy of
cases and I think if you are looking for some of our like --
cases that are really resolve this -- one of the cases that
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really resolves this would be that Miller, which is the '95
U.S. Supreme Court case, then Johnson, which is the remand to
the Southern District of Georgia, followed by Abrams which
affirmed -- which affirmed in Johnson, which affirmed the
Johnson decision.

And -- and it was interesting a moment ago counsel for
Milligan was referencing the 1992 DOJ objection to Alabama's
plan and was saying, like -- I guess it is evidence that
Alabama could have drawn a second majority-black district and
then really should have, and there was something sort of
suspicious that Alabama didn't do thai in 1992.

Well, look at the Miller vs.!vohnson case because what
happened to Alabama there is exactly what happened to Georgia,
where Georgia had just gone“from 10 districts to 11 districts
after the 1990 census._ “And Georgia, just like Alabama today
had 27 percent black population. And the Georgia Legislature
looked everywhere to try to find a second majority-black
district.

They had one that was sort of centered around Atlanta.
They were looking around to try to draw a second that was
consistent with their traditional race-neutral principles.
They came up with a map, sent to it DOJ, and DOJ said, no. We
have a max-black policy. You need to draw three districts, not
just two, because three will get you to proportional
representation, 27 percent, which if that sounds familiar,
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that's essentially what the plaintiffs are asking for here is
proportional representation despite the fact that Section 2
expressly says, nothing herein shall guarantee a right to
proportional representation.

But, anyway, returning back to Miller, Georgia finally got
the message. They drew their three majority-minority
districts, hit that proportional representation target, but
they had subjugate traditional race-neutral districting
principles to do that. And then they got sued under Equal
Protection Clause claim, and the Supreme Court in Miller said
that they did violate the Equal Protection Clause, and the case
got remanded back to Johnson -- orvback to the district court,
which then produced the Johnscon opinion.

And the three-judge court there ultimately had to draw
maps itself because the?Georgia Legislature dead locked and
couldn't pass a map:.”  And I think what the Court did there
should be very iastructive for this Court, too. They looked at
traditional districting principles of Georgia. One of them was
that was Georgia had a long tradition of having a district in
each of the four corners of the state.

Of course, here in Alabama, we have a long tradition
dating back to at least the '70s of having a southwestern
district anchored by the Gulf, a southeastern district anchored
by the Wiregrass, and a northern District 5 that runs through
Tennessee Valley.
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They also looked at the tradition of having a
majority-black district -- or anchored by Atlanta -- looked at
some of the other traditional districting principles, I believe
core retention was mentioned, and then ultimately said as part
of its Section 2 compactness analysis, we can not even draw a
second compact majority-minority district.

Again, despite the fact they had 27 percent just like
Alabama today, and they have 11 districts to work with, not
just 7, they said, we cannot consistent with Section 2 draw a
second majority-minority district. If vou look at -- and this
is what they said. If you look at naonracial factors, it is
just not going to be doable. And!that was a ruling. They
approved new map that had only one majority-black district, and
that got taken up, and thecsSupreme Court cited -- had to
consider whether the Se¢tion 2 analysis was correct, and the
Supreme Court affirmed, and that's when the Supreme Court said
Section 2 does not required a state to draw a predominantly
nonracial lines a map that is not reasonably compact.

What that means is you start with traditional race-neutral
districting principles. And race cannot predominate. That
does not mean Section 2 is not going to do anything. I'm sure
you will hear that from Caster plaintiffs and the Milligan
plaintiffs when they beam back in, in just a little bit.

But I think, Judge Marcus, you referenced LULAC a moment
ago. I think LULAC is a great example of where Section 2 can
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really do some work in a vote dilution case without requiring a
state to subordinate traditional race-neutral districting
principles to race in its redistricting process. There you had
District 23 and District 25 at issue.

District 23 is interesting in that it had a -- it had
52 percent Latino CVAP there. They had a sufficiently compact
majority-minority population that came up just shy of Alstein
(phonetic), an incumbent.

When the Texas Republican party took back the House and
the Senate, they did a they redrew the ldines, and they pulled
100,000 Latinos out of District 23, and they plugged 100,000
Anglo-Texans into District 23 to ftry to protect the incumbent.
And what the Supreme Court said there was, well, clearly
there's a compact districts” And we know it is a compact
distract -- that you could draw a compact District 23 that had
a majority-minority -population because it was already there.

It had been ther« before.

And so Section 2 did some work in that instance and -- and
what Texas did there was deemed to be violative of -- wviolative
of Section 2.

Now, in that same case, you had District 25 at issue. And
the reason District 25 got drawn was because Section 5 was
still in effect at the time in Texas. And Texas sort of undid
this Latino opportunity district in 23, in order to satisfy
preclearance, they drew a new Latino opportunity District 25.
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Now, the problem was kind of like plaintiffs' District 2
in this case, they were combining disparate minority
populations. They started around the Rio Grande. They
stretched north and kept whole counties. It's not that
terrible of a looking district, but stretched all the way up to
Austin to pull in Latino voters from Austin. And the fact that
these voters in Austin and these voters on the Rio Grande both
wanted to elect Democrats wasn't enough to make them part of
one big community of interest.

The —-- Justice Kennedy's opinion iscclear. You can't just
assume from a group of voters' races. they think alike and share
the same political interests and prefer the same candidates.

JUDGE MARCUS: Let me jask you about that case, if I
can for a moment.

MR. LACOUR: Absolutely.

JUDGE MARCUS: The problem there as you have pointed
it out, and the Supreme Court highlighted it in Justice
Kennedy's opinion was that the Legislature took a certain
portion of the Hispanic population found in Austin, Texas, and
combined it with a certain portion of the Hispanic population
300 miles away on the Texas/Mexican border. And there was
nothing apparently that tied the interests of the folks they
took from Austin to the population they combined it with on the
Mexican/Texas border. That was the problem. It was a big
elongated district, covered a whole lot of geography, and like
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a bar bell on each end, you had disparate Hispanic communities.
That would be a fair description of what was going on and what
troubled the Court there. Do I have that right?

MR. LACOUR: Yes, Your Honor.

JUDGE MARCUS: I want you to help me with the
comparison to this case.

The plaintiffs say the difference here is, one, the
district isn't as big elongated. 1It's nothing like 300 miles;
and, two, that the African-American population is equally
distributed throughout that entire rectangular shape; and,
three, that there is a recognized community of interests in
that district.

Are those observations accurate, and do they fairly
distinguish LULAC from this‘case in your view?

MR. LACOUR: IZdon't think their observations are
accurate. First of-all, note, everything is bigger in Texas.
It makes sense they will be able to stretch their districts a
little bit bigger than we might be here.

I think the districts they have draw here are still like
incredibly unusual in how they stretch from Mobile all the way
to the Georgia border.

In fact, if you look back at the Wesch decision from 1992,
the Court ultimately was trying to decide between two different
plans —-- the Reed Plan and the Pierce Plan. Ultimately,
decided against the Reed Plan, in part, because it was going to
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split Mobile and stretch all the bay to Georgia, and the Court
said that's not compact. The Court also said it's going to
scuttle the core retention of existing Districts 1 and 2, and
that's as a result, it's going to do a poor job at preserving
communities of interest.

So we don't just make this up yesterday. This is
something a court in Alabama recognized 30 years ago. But to
return more to your question, one, I don't think their plan is
really all that focused on that community of interest of the
Black Belt. And this is something I readly want to make sure
is abundantly clear for the record. .[There are just fundamental
misstatements about what their plans and our plans do with the
Black Belt. Both Caster and Milligan state that we split the
Black Belt counties among four districts. That's not true. We
split among it three.

In the Caster reply, they state they put all the Black
Belt counties ino one district. That's flatly false. They
split into three districts just like we did.

Similar, the Milligan plaintiffs assert that one of their
plans puts all 18 of their Black Belt counties into just two
districts. That's not true either. That's Plan D. If you
look, part of Pickens County is in a third district. So I
think all the plans in terms of keeping Black Belt counties
together do about the same.

Most counties of the Black Belt are in just two districts
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in our plan and in the illustrative plans, but each of the
illustrative plans and our plan has at least one if not two
that stretch into a third district.

So -—- and I don't think that was necessarily a conscious
misrepresentation by the plaintiffs, but I do think it
underscores the risks of trying to adjudicate such complicated
factual and legal issues on such a short basis that things like
that can be missed. But I will return to the equities later.

Getting back to communities of interest. I think the way
they have tried to define communities of(interest is to
basically make it synonymous with rage. And I think LULAC
talks about the fact that there are nonracial communities of

interest. And if you are allowed to just paper over that and

make communities -- definecsfommunity of interest so broadly as
to really be tantamount®to race, then you have -- like I think
you start to create-equal protection violation -- equal

protection questions within Section 2.

And I mean, think about it this way, as well: I mean, it
would invite legislatures to engage in packing and to bless
that packing. This isn't racial gerrymandering. We are just
putting all the black people who are all part of one big
community of interest into one big district. I mean, that's
not racial. That's just communities of interest, you guys. I
mean, that clearly cannot fly. The Court should be very
cautious before embracing a theory like that.
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Moreover, Dr. Duchin said her goal wasn't just to pair
communities of interest or pair Black Belt counties together
within districts. It was expressly to put them into
majority-black districts, and I'm not aware of any traditional
districting principle that would say it's wvital not only to
keep communities of interest together, but to make sure they go
into certain racially composed districts.

I mean, Mountain Brook is a like famous community in
Alabama. It's predominantly white. It has its own school
system and shops and other things that Icam sure people find
sort of unique and special about it who live there. If the
Legislature said it's really important that we put Mountain
Brook a majority-white district and pair them with suburbs of
Huntsville, I mean, that woGld be an obvious equal protection
violation right there.

And I don't think there's any -- anything really that's
better about theiparticular proposal being pitched by the
plaintiffs in this case. I mean, certainly I don't think they
have done must have much to establish some connection between
the Black Belt and Mobile. And you heard from plaintiff Dowdy,
she said, my great, great, grandparents migrated to Mobile from
the Black Belt. But she also has family in Huntsville and
family in Birmingham. And I am sure she has cousins elsewhere
in the state and possibly elsewhere.

There are plenty of African-Americans who left the Black
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Belt at some point for Chicago and for Detroit through part of
the great migration.

I don't think they're part of a community of interest with
anybody in Lowndes County or in Barbour County.

So and finally, and we have communities of interest that
we have proposed that really can be kept --

JUDGE MARCUS: Can I ask you -- before you go on to
those communities of interest, I take it you agree that there
is fairly defined a community of interest that comprehends the
Black Belt, however you define that geogtaphic mass, right?
You agree with that?

MR. LACOUR: I think there's certainly evidence that
the Black Belt has unique aspects that could constitute a
community of interest.

JUDGE MARCUS:_ “The reason I asked is we have said it
in opinions that the'Black Belt constitutes a community of
interest, not th&e only community, but a community of interest.
And I just want to ask you whether you agree with that or you
think that's not so?

MR. LACOUR: I would not dispute what this Court has
said.

JUDGE MARCUS: And it would be marked by rural
agrarian rooted in the soil -- richness of the soil, et cetera,
that would constitute a community of interest, right?

MR. LACOUR: Yes.
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JUDGE MARCUS: How far would that community of
interest extend as you see it? What would be bounded within
that community? 18 counties or something less?

MR. LACOUR: I think we have...

JUDGE MARCUS: Or something more.

MR. LACOUR: Stipulated to 18 counties that go from
Pickens over to Barbour and some of those counties in between.

JUDGE MARCUS: Thanks very much. I didn't mean to cut
you off. And you were about to turn to the Gulf Coast
community of interest, I think.

MR. LACOUR: Yes. I will nagre that these communities

of interest are not new inventions- of the state. I mean, they
are —-- you can see them if you look back at the maps from the
1970s. You can see them referenced expressly in the

three-judge court's decision in Wesch in 1992. And you heard
from former Represenftative Byrne today, and it was also his
testimony in thelrecord from Chestnut litigation, former
Representative Joe Bonner's testimony, as well, about the
unique interests there.

We have heard as well from plaintiffs, like plaintiff
Shalela Dowdy who said, yeah, there are a lot of people from
Washington and Monroe County that go down to the port for work
and to shop. And that's not true of people who live almost in
Georgia. And counties themselves -- I mean, Dr. Davis talked
about the importance of counties in and of themselves as sort
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of an organizing principle for people. All those get blown up
by any of the illustrative plans. There's no plan that's been
produced that could keep Mobile County whole, that could avoid
dividing it up from Baldwin County, and through combining it
nearly all the way across the state.

And I mean, when Representative Byrne was talking about
the difficulties of presenting a place like -- I mean, really
has echoes in the LULAC decision. I will quote it for you.
This is 548 U.S. at 434. And the practical consequence of
drawing a district to cover two different communities is that
one or both groups will be unable to.achieve their political
goals. Compactness is, therefore; about more than, quote,
style points, closed quote.

And I think that's exactly what you were hearing about
today from the Representative, that -- and he's explained why
it's important to have a district sort of anchored by the Gulf
and anchored by &£he port both for everyone who lives within
that district, and those now five counties, also for the entire
state. 1If the port is strong, it is our avenue -- it's
Alabama's avenue to the world. If the port is strong, then
that is going to be -- that's going to go down to the benefit
of every Alabamian. I think that's the testimony of
defendants' witnesses and many of plaintiffs' witnesses alike.

I note -- I know plaintiff Dowdy said multiple times,
what's good for the port is good for all of Alabama. And we
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would not contest that in any way.
I mean, 1f you look at some of the other problems with
their -- with their maps -- and we can -- I am happy to talk
more about with the mathematical impossibility of their map. I

think it was briefly referenced by Milligan's counsel after
talking about Imai and saying Imai's evidence is somehow
striking and proves racial predominance in our maps, but has
nothing to say about the illustrative plans.

I don't really understand that. Unless, again, their
theory is there is a traditional redistrdcting principle that
basically -- I mean, I think the apprcach is one that like is
fundamentally circular. They would allow a Section 2 plaintiff
to prove that it is possible to compose a district in
accordance with traditionad “districting principles by relaxing
or ignoring them, which®is what their plaintiffs did to form
the maps that they formed in this case.

I mean, they, again, they scrapped core retention. They
said, that's too hard. 1It's impossible is what Dr. Duchin

said. I think Caster counsel said something to that effect a

moment ago. They -- no mind to incumbency protection except in
one of the 11 maps. Their District 2 is far less compact than
our District 2. And as a result, the District 1 is far less
compact.

We talked brief about communities of interest and how they

dread many long established and many judicially recognized
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communities of interest. And I mean, Dr. Duchin testified
about the extra county splits and how she had a nonnegotiable
principle of making sure she hit her racial targets.

I mean, if a state came and said we had a nonnegotiable
principle of hitting nonnegotiable targets, we know what would
happen. It would lose equal protection claim. That's what
happened in the Cooper litigation.

So I did want to touch on something. There was a
suggestion that the Davis vs. Chiles case somehow undercuts our
argument. I think quite the contrary. ©Davis vs. Chiles --
Chiles is C-H-I-L-E-S, and I apologize for quoting. 139 F.3d
at 425 and then at 426.

What the Eleventh Circuit 'said was, Our precedents require
plaintiffs to show that itcwould be possible to design an
electoral district consistent with traditional districting
principles in which-minority voters could successfully elect a
minority candidate.

Now, the problem there was that the district court said,
oh, well, the map drawer knew that race was —-- he knew what the
race was of these two districts that he drew. And if a
Legislature did that and picked those maps because of their
racial breakdown, that would be an equal protection problem,
and, therefore, this fails. But that was not -- what the Court
explained was that's not the way to look at this.

They did explain like, and I will quote this, Certainly
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race was a factor in various process -- he was a map drawer --
of designing the proposed subdistricts. But he testified that
it would have been difficult for him to have drawn some
districts for the Second Circuit and the Leon County courts
without creating at least two new majority-minority districts.

And the Court said, absent some evidence belying Terry's
characterization of his design process, Chiles cannot rely
solely on criticism of Terry's motivations, blocked Davis'
proposed remedies.

So I think what this drawing suggests is Mr. Terry here
had to compromise traditional nonracial districting principles
and subordinate them to race, then plaintiffs' claims would
have failed at Gingles 1 in Devis vs. Chiles, too.

And so I think an interesting way to think about it --
let's imagine Dr. Imai_ fiad done his analysis the right way,
which meant including also including core retention in the
algorithm, and he produced this 10,000 maps. 5,000 of them had
one majority-minority district, 5,000 of them had two
majority-minority districts -- well, all consistent with
traditional redistricting principles.

I am not sure if absent the VRA, the Legislature could
say, well, we want the one with two majority-black districts
just because of equal protection issues, although perhaps
because race might not predominate there.

Certainly, a VRA plaintiff could say, we are going to pick
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from one of these good maps, instead of from one of those good
maps. But that's not what we are dealing with here. We are
dealing only with bad maps. They didn't produce a single good
map. And that's the critical difference.

So I mean, to go back to Chiles, I mean, again, Terry map
drawer said it would have been difficult for him to draw based
on race-neutral principles without getting at least two
majority-minority districts.

Dr. Duchin's testimony was exactly the opposite. She said
-- and this is at transcript page 685, qguote, it is hard to
draw two majority-black districts by.accident, which in her
view meant it showed the importanae of doing so on purpose.

Like were not criticizing their motivations. I understand
that he have to keep race iy mind when they're putting their
map together, but that <doesn't mean race can predominate, and
that's obviously what”we have here to a mathematical certainty.

And again, &hey -- it means what they had to do was they
have to bend and they had break numerous criteria to produce 11
racial gerrymanders.

And I don't think the Legislature would be able to draw a
map like that consistent with the Equal Protection Clause or
Section 2.

JUDGE MANASCO: Let me ask you a question about that.

So I understand the general contours of the argument. But
I took at a more granular level what Dr. Duchin to be saying is
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that because of what she was asked to do as a Gingles I expert,
she took the 50 percent as a nonnegotiable threshold. And then
she only bent and broke insofar as was necessary not to come
under 50 percent. So, for example, I think -- and I don't have
the cite handy, but my memory is that she testified that after
50 percent, for example, she took not splitting counties to be
of greater priority.

Why is that inconsistent with the Section 2 mission? I
completely understand your argument as to why it's inconsistent
with the idea that we ought not be separating voters based on
race for constitutional purposes.

But in the limited universe of a Section 2 claim, why is
that hierarchy so long as it nespects other traditional
districting principles insofar as it can along side the
50 percent threshold, why is it inconsistent with Section 27?

MR. LACOUR:.” Because I don't think that's what the
Court was referring to when it said reasonably compact. Again,
reasonable compactness analysis takes into account traditional
districting principles. And drawing a non-compact district to
benefit a racial group is not a traditional districting
principle. If it is, it makes their whole two Section 2
compactness argument self-referencing and really
indecipherable.

They're saying, we could draw a reasonably compact map
consistent with traditional districting principles if we ignore
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some of them in favor of race. But that means it's not
reasonably compact. That's why the Supreme Court has said
Section 2 does not require a state to draw based on
predominantly on racial lines a district that's not reasonably
compact. What that necessarily means is that reasonable
compactness has to be without reference to race.

Now, like I said, 1f she drew two maps consistent with
racial -- consistent perfectly with traditional districting
principles, and one had two majority-minority districts and one
didn't, it would be perfectly fine for her to pick the one that
had the two majority-minority distrigis.

But what she testified to was- that she drew 2,000 such
maps, 2000. Not 2000. 2 million. I am sorry. I was off by
the three zeros. 2 million“maps where she didn't even plug in
all of our traditional @istricting principles into the
algorithm constraints. She had even more discretion than the
Legislature would have had to go out looking for majority
population to put within a district. And not one of them came
back above 50 percent. I mean, not one of them came back with
two districts above 50 percent.

And I -- so I don't know how it could be even -- how it
could be any clearer that race predominated.

I mean, it's not even a one in a million map we have in
front of us. These are maps you would never expect to see.

And I don't see how it could be that -- to return to the text
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of Section 2, we are talking about equal opportunity and
whether anyone has had equal access so political process denied
them based on account of race. I mean, is the Legislature's
failure to completely scrap several race-neutral traditional
districting principles and bend others in favor of race, like
isn't a refusal to do that somehow denying someone equal
opportunity? I think the answer is obviously no.

And you look at Abrams, again, keep in mind, I think they
hone in a lot on proportional representation. And you see it
throughout. But, of course, throughout the briefing -- but, of
course, Section 2 expressly says propcrtional representation is
not the benchmark. And we know itivcan't be the benchmark
because Georgia in the '90s had 27 percent black population
just like Alabama today. They have 11 districts they can work
with. We only have sevén.

And even then the district court said, Section 2 only
gives me free reign to draw one majority-minority district,

9 percent of the state's black population -- or 9 percent of
the state's congressional districts were majority black, even
though 27 percent of the state's black population -- or blacks
made up 27 percent of the black's population, and the Supreme
Court affirmed that.

I think then in vote dilution itself, you heard about vote
dilution from plaintiffs. I mean, it diluted against what?
Against what standard? And proportional representation is not
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the standard. It was an interesting discussion with Dr. Duchin
talking about Massachusetts and the Republicans there. And
because the Republican population in Massachusetts is so evenly
dispersed across the state, I mean, what she testified to was
that it is literally impossible to draw even one majority
Republican congressional district in Massachusetts, despite the
fact that there are nine congressional districts from the state
and despite the fact that Republicans regularly register about
a third, 35 percent in statewide elections.

So proportion representation is notithe right baseline.
The right baseline is what would you.expect from a race-neutral
draw of the districts? And we didn't have time to go out and
get an expert with an algorithm to produce 10,000 maps. But
the plaintiffs did. And we“know what came back. 30,000 maps
from Dr. Imai, none of «which have two majority-black districts,
and 2 million maps £from Dr. Duchin, none of which have two
majority-black districts.

So, again, unless you are going to impute race as a
traditional districting principle in the Section 2 compactness
analysis, which I think the Court pretty expressly rejected in
Abrams when they found the three-judge court's decision in that
case, there is no way they can satisfy Gingles I. 1It's a
mathematical impossibility.

JUDGE MANASCO: Thank you. I think you answered my
question.
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JUDGE MARCUS: Let me ask a follow up if I could,
Mr. LaCour, on Judge Manasco's question.

Does this issue, then, all boil down to whether some or
all of the illustrative plans were drawn in a reasonably
compact way? Is that the essential gquestion you're
highlighting here?

MR. LACOUR: Yes.

JUDGE MARCUS: Reasonably compact.

MR. LACOUR: Yes.

JUDGE MARCUS: Okay.

MR. LACOUR: That reasonable‘compactness analysis
takes into account traditional districting principles like
maintenance of communities of dnterest and traditional
subdivisions and the other-guidelines that we have been
discussing today.

JUDGE MARCUS: Thank you.

MR. LACOUR: Great. Let me see if there's anything
else I want to say on that point before moving on to another --
I think in Miller vs. Johnson similarly supports the notion
that the traditional districting principles you are looking at
in a Section 2 compactness inquiry are not race-focused
traditional districting principles. In Miller, the Court was
look at a racial gerrymandering claim -- the Court said -- this
is 515 U.S. 900 at 916. So in looking at a racial
gerrymandering claim, quote, a plaintiff must prove that the
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legislature subordinated traditional race-neutral districting
principles, including but not limited to compactness,
continuity, and respect for political subdivisions or
communities defined by actual shared interests to racial
considerations. Where these or other race-neutral
considerations are the basis for redistricting legislation and
are not subordinated to race, state can defeat a claim. The
district has been gerrymandered on racial lines, close quote.

Now, the Court here nowhere suggests that there are
legitimate race-focused principles that states could point to
as a defense race predominated in their maps. It would make no
sense to allow a state to rebut al!charge of racial
gerrymandering by showing the (state was promoting race-focused
districting principles.

Now, of course, conpliance with the VRA can justify a
racial gerrymander, -but the need to employ race to comply with
the Voting Rights Act does not mean that there was never a
racial gerrymander in the first place. So I think it's similar
analysis when we're looking at the compactness inquiry. Are
race-neutral principles been subordinated to race or not? And
here obviously were.

Return for a moment on communities of interest. I did
find that I think -- it was not -- it's clearly not something
that Mr. Cooper had given a lot of thought to when we asked him
about communities of interest between the Gulf and the
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Wiregrass. He suggested, well, it's from transcript 498: Do
you have an opinion about whether there's a community of
interest that includes both voters in Houston County and voters
in this wider portion of Mobile County that you include in
District 1? His response: There very well should be. They
live in south Alabama. I suspect maybe there's more University
of Alabama fans down in Mobile than the eastern part of the
state, Auburnland.

And, again, I think we have got communities of interest
here that have been recognized by courtscfor a long time, ample
testimony from plaintiffs and defendants that our maps preserve
them, and to the extent the Court!is being asked to adjudicate
which one should get preference over the other, I think that,
too, potentially raises somg Jjusticiability questions.

I'm not sure how the Court is going to sort of decide this
one 1is more important” than the other if there isn't a healthy
dose of deference to the Legislature. Again, we are not
inventing any nuance in the 2021 map. Again, it's a map that
looks a lot like the map is looked for 50 years now. And I
think that is some very strong evidence of what the Legislature
considers to be particularly important.

I will address for a moment the arguments about the State
Board of Education plan, which has gotten some play in the last
couple of days.

If you will recall, I believe this is Defendants'
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Exhibit 26. The 2001 version of the State Board of Education
plan, which has eight districts just like -- eight districts
just like the current plan has eight districts did not split
Mobile. Mobile and Baldwin County and I believe one other
county were kept together in that sort of southwestern
district. Then you fast forward to 2011. And I think the
record shows that split came about in 2011. And the reason for
that was Section 5.

We had -- need to show that there was not retrogression.
But that particular district, there had been a majority-black
district north of Mobile or -- not majority black, it was at
least heavy percentage black northv/of Mobile that had lost a
substantial percentage of its population. And so at that --
its black population at thag. Its numbers had gone down, and I
believe what the preclearance submissions will show is that the
state had a felt need to ensure that that number stayed about
the same for Secfion 5 purposes. The only way that could
possibly be done was to break into Mobile and split that county
and the State Board of Education plan as far as I am aware for
the first time ever.

So if anything, that just shows that the -- actually race
predominated over traditional districting principles there,
because we couldn't consistent with them maintain or really
surpass the Section 5 preclearance standard. And once you sort
of understand that, I think the -- whatever you can glean from
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the 2021 map is really quite minimal other than the fact that
state followed its guidelines, both for its State Board of
Education map and for its congressional map, because we
retained the cores of that district just like we retained the
cores of our congressional districts. We did not try to sort
of undo that or affirmatively unpack or satisfy whatever novel
theory of Equal Protection Clause you'wve been hearing about
from the plaintiffs today.

So turning briefly to Gingles II and III, just to clear up
something that I think was said somewhat(dismissively from the
Caster plaintiffs, we don't have a preferred definition of
black. That is not our argument that there's one proper
definition and another that's mot.

Our only point is thatvif you are trying to satisfy
Gingles I, II, and III,“you are not supposed to mix and match.
So and i1f they are going to mix and match single-race black
versus any-part ®Biack, it's incumbent on them to establish that
there's some strong basis for thinking that those people who
identify as any-part black are going to have -- really going to
be part of that same community or have the same interests as
those who identify as single-race black.

So that's the only point we have there.

I would note that, I mean, this need for them to trod out
for you all multiple different definitions and metrics by which
to measure black population in their illustrative plans just
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suggests how incredibly thin they are slicing things here and

how hard it is for them to find a majority-minority population
within the state, which again ties back into what I think are

fatal Gingles I problems with their case.

Now, touching on the totality of the circumstances. As
the Supreme Court has recognized, things have changed in the
South. And as the Alabama and the NAACP court, Judge Watkins'
lengthy and well-reasoned opinion from 2020 recognized things
have changed in Alabama, as well. We think that politics and
not race is relevant to whether anyone has been denied equal
opportunity on account of race, which®is the test in Section 2.

The Alabama NAACP decision haa after a lengthy trial and
multiple years of litigation fiar more time than we had to build
a record in this case camecaway with the conclusion that the
reason why black-preferred candidates were not winning in
judicial elections in” Alabama was not because they were the
candidates prefetred by blacks, but because blacks preferred
Democrats.

If you look at the Clements decision from the Fifth
Circuit -- this is 999 F.2d 831 at 879 -- en banc court there
said, To extent the candidates preferred by black voters are
consistently defeated because of their substantive political
positions, per the casualties of interest group politics, not
racial considerations, this is not the harm against which
Section 2 protects. Section 2 protects black voters against
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defeat on account of race or color, not on account of political
platform. And I submit that we have come forth with evidence
to show that to the extent the black-preferred candidates are
not prevailing in congressional elections in Alabama is on
account of political party platform, not on account of race.

We do have evidence that white Republicans support black
Republicans. We have Kenneth Paschal's recent election to the
State House. He's a black Republican from the famous Shelby
County. We have also established that in any state where there
is a substantial black population, blackiwvoters are going to
vote overwhelmingly Democratic, which‘ineans that the VRA is
only going to kick in if there are white voters who tend to
support the Republican Party. (;And I don't think the VRA was
passed to give Democratic Party interests a second bite at the
apple every single redistricting cycle.

Touching briefly” on some of the other totality of the
circumstances evidence, which we will address much more fully
to the extent we can in our findings of fact and conclusions of
law. I think we have shown that many of the gaps between white
the black Alabamians of our similar or even less severe than
what you would see between black and white Americans
nationwide. I know the Milligan plaintiffs think that is
totally irrelevant. But I have a hard time seeing how it could
be irrelevant if there was a gap of 1 percent of voter
registration in Alabama and 20 percent nationwide, I think that

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




16:03:00 5

9

16:03:1910

11

12

13

14

16:03:3715

16

17

18

19

16:03:57 20

21

22

23

24

16:04:1925

Case 2:21-cv-01536-AMM  Document 99-6 Filed 01/18/22 Page 249 of 283

1893
would obviously be relevant on whether Alabama's history was
influencing a sort of disparity there.

So if you look at what Dr. King said, she -- and I believe

it was the -- I believe she was with Caster plaintiffs. I'm
sorry. I am getting a little mixed up this late in the day.
They referred to what they call widely disparate incarceration
rates in Alabama. But when you look at the source she actually
cited, it showed Alabama's black/white disparities in
incarceration rates were the second lowest in the country out
of all 50 states.

If you look at voter registratiqgn, voter turnout rates
from the Census Bureau over the last several years, Alabama is
doing far better than many other states that don't have
Alabama's regrettable history of racial discrimination.

And while the Milli@gan plaintiffs have said that
comparisons are irrelevant, both Drs. Bagley and King have
comparisons in their reports and said in their testimony that
such comparison could be helpful.

So I would leave you with that.

Now, one other potential way to look at Section 2 issue
would be to look at Brnovich. There was something from the
Supreme Court's most recent Section 2 case that I found
interesting. It's actually from Justice Kagan's dissent where
she was putting forward a more plaintiff-friendly reading of
Section 2, and in her -- and I will stipulate, of course, it
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was not a vote dilution case, but it does still involve the
exact same statute and the exact same claim.

She said Section 2 demands of plaintiffs proof of a
statistically racial disparity in electoral opportunities, not
outcomes, resulted from a law not needed to achieve a
government's legitimate goals.

If we were to apply Justice Kagan's view of what Section 2
demands here, I think we would easily surpass that. We have
legitimate reasons for core retention. We have legitimate
reasons for incumbency protection. We legitimate reasons for
keeping the counties that have been CB¥1 for 50 years in CD 1
and for not stretching CD 2 from one border of the state to the
other border of the state.

And we know that we caf't pursue those legitimate goals in
compliance with the demands of the Section 2 plaintiffs in this
case.

So I think even under Justice Kagan's reading of Section
2, their claims would necessarily fail.

And I don't say that that's a controlling opinion, but I
do think it sheds some light on how the Court should be
thinking about Section 2 and what it is that it's really
supposed to be doing. And I don't think it is a black
maximization statute, rather DOJ thought that was the case in
the early '90s, and the Supreme Court disabused them of that
motion in Miller v. Johnson and the Abrams case.
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So here again, based on maps drawn based solely on
race-neutral traditional principles, the most you could hope
for would be one majority-black district, and that's what we
have.

I would like to turn to the equities now unless the Court
has further questions about the merits.

So first, I think there was some suggestion that the
process was —-- the redistricting process was rushed, that we
had delayed in some way. I will just simply remind the Court
that the state of Alabama did not cause COVID. The state of
Alabama did not cause the Census Bureau's delays in turning
over critical data that we needed!to redistrict. We were
supposed to know by March 31st, I believe. We were supposed to
get our data by March 31lstcand as of -- by March 31st. But mid
to late March, the buredu announced they weren't going to give
us the data until September 30th. We didn't sit on our hands
and wait. We actually sued the Census Bureau in part based on
that delay and said you have a statutory obligation to give us
that data far sooner than September 30th. And just several
days after we brought that lawsuit, the bureau announced
actually they could give us to about six weeks earlier than
they had initially anticipated. That's how we ended up getting
that data in the middle of August.

And we immediately got to work finalizing or -- drawing
and finalizing maps. The Legislature had been told by the
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Secretary of State the maps were going to be needed by early
November in order to do all the different administrative steps
needed to get ready for an election. I will talk about a few
of those in a moment. And so that was for the window the
Legislature was working in, and despite it being very tight,
they were numerous public hearings held.

Also, just keep in mind, while this litigation has really
centered on the congressional districts, there were three other
sets of maps we have to draw this particular time around.

The State House, State Senate, and the State Board of
Education maps, that's another 148 dilstricts that needed to be
drawn, needed to be debated, needed to be voted on eventually.

THE COURTROOM DEPUTY (CLERK: Mr. LaCour, you have
ten minutes.
MR. LACOUR: Thank you, Frankie.

With all this mind, we have been at this about two months.
And the election¢machinery is well -- is already humming along.
As you know, the qualifying deadline is January 28th, we're
talking two weeks from when our findings of fact and
conclusions of law are due.

Now, there was a lot of discussion about May 24th as the
primary election date and sort of a suggestion that we have a
leisurely four months by which the Legislature could come back
together and draw a new map that complies with either like
these violations of Section 2 alleged by the plaintiffs or by
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an equal protection demands that the plaintiffs have we think
invented, but May 24th is not the critical deadline. The
critical deadline is Marsh 30th. And I will tell why it's
because that's when you absentee ballots need to be printed and
ready to go. So we're talking seven weeks away from the
election beginning, not four months.

And April 9th, we have the federal law deadline to send
out our UOCAVA ballots. Those are to servicemen and women
overseas and other federal employees overseas. We have to get
those ballots out the door to them.

If you are looking for some other dates and deadlines,
Defendants' Exhibit 7 is the administrative calendar, the
Secretary of State's administrative calendar. It's included
with the declaration of the“Director of Elections Clay Helms.

And I think his de@¢laration is also incredibly important
evidence on this. And I have not heard anything from the
plaintiffs to really rebut it. He's explained that in -- I
believe it's about 40 to 45 of Alabama's 67 counties, the
process of assigning voters to the appropriate voting districts
is manual. It's a very time-consuming process.

They literally take out maps. They have their voter
registration information, and they say, well, you live at 123
Main Street. Let's look at the map. 123 Main Street is in
District 2. We will assign you to District 2. You will make
sure when you show up to vote you go to the right precinct and
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you get the right ballot. So you are voting for the candidates
of District 2, not the ones for District 1.

That's the process that takes -- in the past, it took I
believe three to four months is what he has averred in his
declaration. And I have not heard any to the contrary deadline
proposed by the plaintiffs to suggest that he is pulling the
wool over on plaintiffs in this case. And that's consistent
with similar testimony he gave by declaration in our litigation
against the Census Bureau in the spring of 2021.

I think also this Court should take(into account what
Bradley Byrne and what other people have testified to, which is
if you dramatically shift the lines and you move hundreds of
thousands of voters out of one district and hundreds of
thousands of new ones intocthe district, that's going to create
confusion for those vot@rs. It will create serious problems
for candidates, and-you will potentially have several districts
with no incumbent and maybe no candidate running in it, which I
think is not good for the Democratic process. It is severe
public harm.

I mean, if you look at the Favors v. Cuomo decision, the
FEastern District of New York, that's 881 F. Supp. 2d, 356,
there's a really key quote they have from Nate Persily, who is
one of the leading experts on election law issues. They said,
quote, A court should have as its goal the imposition of a plan
no later than one month before candidates may begin qualifying
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for the primary ballot, which means that the court should begin
drawing its plan about three months before the beginning of
ballot -- before the beginning of ballot qualification in order
to build in time for possible hearings and adjustments to
plans.

I think that's wise, and I think we are well past that. I
mean, you have already heard some of the difficulties and
potential complications of if this Court were to enter a
preliminary injunction, it's not even clear if the Legislature
at this moment would need to draw two majority-black districts
or just two districts that would perficrm for -- for black
voters even if they weren't at 50.percent.

And, of course drawing map isn't the end of the story. We
would have to come back, and it would have to be analyzed by
this Court. We would h&ave more experts coming in to say this
does perform or thigidoesn't perform. And keep in mind too, we
have three sets of plaintiffs here with some competing theories
of what the federal law demands.

So I don't expect if Singleton wins that the Caster and
Milligan plaintiffs will be really thrilled with the product
from the Legislature and vice versa. So we may have more
litigation over the remedial map. So this would not be our
last hearing by any means.

The complaints about the need for urgent action are
tempered a little by the longevity of the alleged harms. I
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think by their theories, there have been some sort of packing
issue for at least a decade. There's been underrepresentation
or vote dilution claim for at least a decade. Lakeisha
Chestnut, one of the Caster plaintiffs did sue us, but it
wasn't until 2018. The Singleton plaintiffs sued over the 2011
map. They waited ten years to do that.

So I just think that, in particular, when you are looking
at maps and political geography that has been so settled in the
state for so long, equities would suggest that like courts
should do who courts have done in numerous cases when you have
requests for preliminary injunctive relief this late in the
day, and that would be to say, like if the Court were to make
some new law and deem this map to be unconstitutional, to allow
it to be used one more time,” because I don't think if you adopt
the plaintiffs' approach to Section 2 Gingles I or if you adopt
this new theory of egual protection by which we have an
affirmative obligation to sort of undo a VRA district years
later, I don't think this Court will be the last word on that.

So and that's -- I mean something else that was noted as
well as well by the Favors court, that these complicated
record-intensive cases, complicated legal issues, and the Court
said, like, we have only will a few weeks to even dig into
this. I mean, we put together -- we were able to get two
experts together. We were able to get some good testimony in
front of you all. I know there's more we could say. You heard
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from all the historians. We haven't had time to get around.
We haven't had time to get our own algorithmic math whiz to

redo or duplicate some of the stuff the Drs. Imai and Duchin
have done.

But I do think this claim -- before this Court goes and
alters the state's political geography and political destiny,
it needs to be very, very sure that we have done something
wrong here.

And, honestly, I think these are incredibly ordinary maps.
It's clear why they were drawn like theviwere drawn. It's
right there in the guidelines. These ‘were race-neutral reasons
for doing it. And at the same time, as well, like Section 2
does not require anything difflerent from what the Legislature
did.

As the Court in LULAC said, the purpose of the VRA was to
prevent discrimination and the exercise of the electoral
franchise and to¢foster our transformation to a society that's
no longer fixated on race.

Here, we know thanks to plaintiffs' own experts that if
race were not considered, it is virtually impossible to draw a
map with two majority-minority districts. Section 2 does not
require separate but equal congressional districts for
Alabamians; thus, because Section 2 does not require Alabama to
subordinate its traditional race districting principles to
race, those Section 2 claims necessarily fail.
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JUDGE MARCUS: Thank you very much, Mr. LaCour. We
will take our usual break of 15-minute break and then come back
with the rebuttals, and we will finish up this afternoon.

Thank you all. We will be back in 15 minutes.

MR. LACOUR: Favors was the longer quote.

JUDGE MARCUS: Why don't you give us the full title of
that case that came under the Eastern District of New York.

MR. LACOUR: Favors v. Cuomo, 881 F. Supp. 2d 356, 362
-- or at 362. That's Eastern District of New York 2012.

JUDGE MARCUS: Thank you much. (We will take a
15-minute break at this point.

(Recess.)

JUDGE MARCUS: The parties are ready to begin the
reply at this point? Do I-have that right, Mr. Blacksher,
Ms. Khanna, and Mr. Ros&?

MR. BLACKSHER: Yes.

MR. ROSS: Yes, Your Honor.

MS. KHANNA: Yes, Your Honor.

JUDGE MARCUS: All right. Thank you.

Mr. Blacksher? We will take it in the same order that the
arguments were made by the plaintiffs.

MR. ROSS: Your Honor, if I may, the Caster plaintiffs
have allowed the Milligan plaintiffs to go next.

JUDGE MARCUS: I'm sorry. You mean the Singleton
plaintiffs.
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MR. ROSS: Oh I'm sorry. I believe it will go
Singleton, Milligan, and then Caster. I'm sorry, Your Honor.

JUDGE MARCUS: Thank much. Mr. Blacksher, you may
proceed.

MR. BLACKSHER: Judge, you made -- Judge Marcus, you
made a -- asked an important question.

If the Court rules for the plaintiffs, what should it tell
the Legislature to do? Because whatever this Court tells the
Legislature -- what it tells the Legislature it did wrong, and
what it tells the Legislature it must doCright in the future is
going to be the benchmark for redrawing congressional districts
probably for several more decades.!

So it seems to us that the choice is between telling the
Legislature that it must draw districts by beginning with a
racial target, or whethér it should draw districts by beginning
with traditional disfricting criteria, we believe that if this
Court were to rule for the plaintiffs -- the Milligan and
Caster plaintiffs on their Section 2 claims without addressing
their Fourteenth Amendment claims, that necessarily says to the
Legislature the 2021 enacted plan violated the Voting Rights
Act because it did not contain two majority-black districts,
per Bartlett vs. Strickland. Now, that's going to say to the
Legislature that they should begin any remedial plan with a
racial target.

What the Singleton plaintiffs have proposed is that the
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Court say to the Legislature the problem with your 2021 plan is
that it perpetuated a gerrymander that violated traditional
districting principles by splitting Jefferson, Tuscaloosa, and
Montgomery counties for the purpose of reaching a racial
target, namely a black-majority district. And, therefore, you
should begin again solely with race-neutral principles which
are historically in Alabama, whole counties, and see what kind
of plan you can draw, and then to achieve the lowest
practicable population deviation, and then look to see whether
or not it complies with Section 2 of theVoting Rights Act.

If it does not comply Section 2. ¢f the Voting Rights Act
by providing blacks the opportunify to elect candidates of
their choice that Section 2 guerantees, then your plan must be
modified however is necessary to accomplish that statutory
objective.

So that's critical to us. We have been interested from
the beginning in¢the Singleton case, our clients are interested
in trying not only to win a lawsuit for 2022, but to try to get
our redistricting process back on track. That's something that
legislators and ordinary citizens and incumbent members of
Congress can understand and apply without having to have a
statistician with algorithms next to their elbow.

Let me respond to something that Mr. LaCour said. He's
characterized the Singleton plaintiffs' claims as a novel
Fourteenth Amendment claim. It is nothing but novel. And let
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me, 1f the Court would permit, let me share the screen with
you.

So, Your Honor, what I have on the screen is Section 2G of
the redistricting guidelines. And let me read what it says.

No district will be drawn in a manner that subordinates
race-neutral districting criteria to considerations of race,
color, or membership in a language-minority group, except that
race, color, or membership in a language-minority group may
predominate over race-neutral districting criteria to comply
with Section 2 of the Voting Rights Act,(provided there is a
strong basis in evidence in support o such a race-based
choice. A strong basis in evidendce exists when there is good
reason to believe that race must be used in order to satisfy
the Voting Rights Act.

Now, what the stat@ is saying, that is essentially the
statement of law that the Singleton plaintiffs in this action
are attempting to enforce. What the state is saying is that
the 1992 racial gerrymander done for good reasons, thinking it
was required by Section 2 of the Voting Rights Act, is now a
race-neutral districting criteria.

And as I pointed out, the Supreme Court has said you
cannot entrench -- that is entrenching a racial gerrymander,
precisely what the Supreme Court has said the state may not do.

But that is the state's defense here. They are not
claiming, as Mr. LaCour emphasized, that perpetuating the 1992
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racial gerrymander is justified by the Voting Rights Act. They
are saying there was no gerrymander at all because that 1992
plan has become race-neutral criteria.

Finally, let me just respond to Mr. LaCour's concern about
the problems of election officials assigning voters to the
correct precincts if the Court orders a remedy in time for use
in the May 24th primary.

In the case of the congressional districts, if the
Legislature adopts, either by enacting a new plan or by a court
order, the whole county's plan that the Singleton plaintiffs
have provided or one like it, there's wery little problem
assigning voters to their precincts in each county because they
all have the same congressional representative to vote for.
There's no precinct split.

So what the plaintiffs in the Singleton case have asked
this Court to do at the end of their motion for preliminary
injunction and amended motion, is if it finds for us that --
the plaintiffs, that the 2021 plan perpetuates a racial
gerrymander without justification, that it should tell the
Legislature that the plan proposed by the plaintiffs -- the
whole county plan -- is constitutional, or in that if they
thought that the whole county plan has too large a population
deviation, then they can lower the population deviation in the
way Singleton 2 and 3 plans do, or in some other way that
splits just a few thousand people out of a couple of
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counties -- something that I don't like at all, Your Honor. I
call them deviation orphans.

But that is unquestionably what this Court must do,
because the Supreme Court time and time again has heard from
dissenting members of the Court that we are just encouraging
gerrymandering for the sake of mathematical equality. And so I
don't think this Court has any choice but to consider lowering
the deviation to a level below -- probably below the 2.46 or
2.47 that the Singleton plan itself has unless Tennant vs.
Jefferson County suggests that the Supreme Court is finally
backing down enough to provide some fisirness and common sense
for ordinary citizens.

But, in any event, that's not an issue that we can give
you any policy guidance ong “because you have to look at the
cases and decide that that's a decision for the Court, it's a
question of law.

I think that's the end of my --

JUDGE MARCUS: Thank you, Mr. Blacksher.

We will hear now from counsel for Milligan.

MR. ROSS: Yes, Your Honor. There's a lot to respond
to, so —-

JUDGE MARCUS: Will you take down from the screen
that -- thanks very much.

MR. BLACKSHER: Sorry.

JUDGE MARCUS: Quite all right.
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Mr. Ross, you may proceed.

MR. ROSS: Thank you, Your Honor.

Your Honor, it is the state that presents circular
arguments. First, it's the defense that says that for Section
2 —— a Section 2 claim to be viable, plaintiffs must satisfy
Gingles I without considering race.

And then, secondarily, they say that on the racial
gerrymandering claim, that race can predominate, even when it's
necessary to comply with the Voting Rights Act.

But Mr. LaCour's only right as to the second point. The
Supreme Court has repeatedly said that” compliance with the
Voting Rights Act means that a state can consider, it's not,
per se, unconditional to purpcsefully draw majority-black
districts.

This is because evén if race does predominate, a state
will still -- a map-can still be constitutional if it's
narrowly tailored to comply with the Voting Rights Act.

Indeed, the state's own redistricting guidelines and the
state's own expert, Mr. Hinaman, considered race, required the
consideration of race, and Mr. Hinaman drew the majority-black
District 7 intentionally to create a majority-black district.
He plainly said so in his testimony. He also plainly said that
even if that district had not turned out majority black, he
himself would have adjusted it so that it would still be a
majority-black district.
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So that is very similar to what Dr. Duchin did here. Like
the state, she considered race only to the extent necessary to
draw the two majority-black districts and to satisfy Gingles 1.
Dr. Duchin didn't consider other redistricting principles. She
said that her non-negotiables were compactness, maintaining
communities of interest, particularly the Black Belt, and that
the reason her maps are cut across the state is because the
Black Belt, a community of interest that has existed in Alabama
for 200 years, itself cuts across the state.

Dr. Duchin also prioritized not cutiing -- splitting
counties and she did so in one map, and split fewer counties
than the state's map.

Only after considering all of these other factors did she
look at race to satisfy Giagles I. And even if Dr. Duchin
didn't draft -- even soj she drafted two majority-black
districts with bare-majority black populations, even though she
testified that i& would be possible for her to draw two
majority-black districts with higher black populations. She
drew them with lower populations because she was trying to
narrowly tailor them, as is required by the Constitution.

Moreover, again, nothing is per se constitutional about
even setting racial targets. The Supreme Court said in Bethune
Hill and the Alabama Legislative Black Caucus case that the use
of racial targets are valid means of complying with the Voting

Rights Act.
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Indeed, in Bethune Hill the Supreme Court upheld the
state's use of a 55 percent BVAP racial target, where the state
had good reason to set that target to comply with the Voting
Rights Act.

Here, again, Alabama's own redistricting principles,
consistent with its recent Supreme Court precedent, require the
state to take into consideration Section 2. And the state's
own guidelines when talking about communities of interest
discuss that race is one thing that can be considered.

Second, there's been a lot of talk about communities of
interest, but as the state and other. =~ as many witnesses who
testified today have said over the /last few weeks, not every
district has to contain a single community of interest. Many
of the districts that currently exist have multiple communities
of interest in them.

Huntsville may-have different interests than Franklin
County. Birmingham may have different interests an Selma. And
so there's no requirement, either under the state's
redistricting guidelines, or under the considerations that
Mr. Hinaman or the Legislature took into consideration that
every congressional district must contain a single community of
interest.

Here, however, the Black Belt, as I said, is a community,
a black community that has existed in Alabama for 200 years.
Nearly every witness, including Representative Byrne, testified
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that the Black Belt is a community of interest. Every witness,
including Representative Byrne, testified that there is a clear
community of interest that exists between black people and the

community in Mobile and the Black Belt in the northwest of the

state.

But the state split Mobile County to comply with the
Voting Rights Act to draw the two majority black board of
education districts is compelling evidence that, consistent
again with the state's own redistricting criteria, that the
state could and should draw split MobilelCounty in order to
draw two majority black congressional ‘districts.

Third, I want to talk a little bit about Dr. Imai. As
Dr. Imai himself testified repeatedly, his analysis tells us
nothing about whether or not drawing two majority-black
districts complies with¥the traditional redistricting
principles.

Dr. Imai said that he did not consider race in drawing his
district -- even though as again the Supreme Court has said
that you can do so, even though the state itself has said that
you should consider race when doing so to comply with the
Voting Rights Act, when considering communities of interest,
and indeed Dr. Imai said that even he took into consideration
as many redistricting principles as he could, but he didn't
take into consideration all of them.

One important consideration is communities of interest.
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And Dr. Imai did not -- wasn't able to identify every community
of interest in Alabama, because the state does not provide a
list of those things. And those communities may include large
places with large black or other racial group populations like
the Black Belt.

Your Honor, Mr. LaCour also talked about the Miller case,
which is a Supreme Court case, a series of Supreme Court cases
from the 1990s. First of all, Miller involved a Section 5
objection for the Supreme Court, where the Department of
Justice had repeatedly rejected maps drawn by Georgia because
they had failed to draw three majority~black districts. The
Supreme Court said that that was urnecessary.

The reason why the Supreme Court said it was unnecessary
to comply with the Voting Rights Act to draw three
majority-black districts is because in Georgia, unlike in
Alabama, black Congressmen had repeatedly won from majority
white congressional districts. 1In fact, today black
Congressmen are elected in Georgia from a majority white
congressional districts.

That is not and has never been the case in Alabama.
Again, no black person in Alabama has ever won a majority white
congressional district. That was not the case in the Miller.
It is not the case today in Georgia. And Alabama has a very
different history than Georgia.

Finally, on the racial gerrymandering claim, Mr. LaCour
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ignores the fact that in Alabama Legislative Black Caucus, the
Supreme Court made very clear and said that states, when
they're drawing a district to comply with the Voting Rights
Act, must ask to what extent must we preserve existing
minorities percentages in order to maintain the minority's
present ability to elect the candidate of choice.

The Supreme Court has required Alabama and other states,
when they're drawing majority-black districts, to consider at
what percentage they need to draw those districts. The problem
in ALBC was that Alabama chose to draw 60 percent black
districts, and didn't consider whethe® or not a black district
would comply with the Voting Rights Act and perform at a level
of 50 percent or something elge.

That's the same issuechere. Alabama has drawn a
majority-black districtéthat's 60 percent black registered
voter population. Plaintiffs shown that districts with as low
as 51 or 52 percent black registered voter populations could
perform in the same way as District 7 today.

Alabama, though, never bothered to consider that gquestion.
We have testimony from the Legislature, we have stipulations
that Alabama didn't conduct any sort of racial polarization
analysis or any other analysis to determine whether or not
continuing to pack District 7 was necessary to comply with
Voting Rights Act.

Your Honor, unless you have any other questions, I
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appreciate your time.
JUDGE MARCUS: Thank you, Mr. Ross.

Finally, Ms. Khanna.

MS. KHANNA: Thank you, Your Honor.

As I mentioned in my previous argument, Caster plaintiffs
have established each of the Section 2 elements step by step,
methodically proving a Section 2 wviolation.

To say that there's a strong basis in evidence to believe
Section 2 requires a second majority-black district would be a
glaring understatement in light of the overwhelming evidence in
this case.

So instead of addressing the!Section 2 standard,
defendants pivot straight to a hypothetical claim under the
Equal Protection Clause, arguing that plaintiffs' illustrative
plans are racial gerrymanders.

But the Eleventh Circuit has made clear in Davis that the
question posed under Gingles I in a Section 2 case, whether an
illustrative plan was created consistent with traditional
districting principles is wholly distinct from the question
posed in racial gerrymandering cases of whether or not race
predominated in drawing district lines. You simply cannot
conflate the two. A court adjudicating a state Section 2
liability considers only the first question, not the second.

Mr. LaCour talked a lot about Miller v. Johnson. Miller
was a racial gerrymandering case, which is very telling. Since
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the Eleventh Circuit in Davis made clear -- and I will direct
quote —-- The District Court's attempt to apply authorities such
as Miller to this Section 2 case is unpersuasive because the
Miller and Gingles lines address very different context, end
quote.

Defendants' decision to lean into Miller only underscores
their attempt to turn away from the actual Section 2 legal
standard, which we have readily satisfied.

But even if defendants could ignore this find binding
precedent, they point to no evidence that race predominated in
Mr. Cooper's illustrative plans, all . ¢f which balance a host of
traditional redistricting criteria“in myriad ways in accordance
with the law and Alabama's own jredistricting guidelines.

Mr. Cooper testified during the hearing and in his reports
that he drew districts. o follow county boundaries. And where
he had to divide counties to achieve population equality, he
followed municipal boundaries. That's with the city of Mobile.
Or VTD boundaries, or other objective geographic borders.

Mr. Bryan could not point to a single line in Mr. Cooper's
illustrative maps that was explainable based on race alone. He
conducted no analysis of the extent to which traditional
boundaries -- counties, municipalities, VTDs, highways,
rivers -- informed those district lines.

Mr. LaCour stated several times that plaintiffs' plans
scrapped traditional districting principles. But there is zero
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basis in evidence for that claim. Mr. Cooper considered and
balanced every single principle, and certainly the defendants
have not established otherwise.

It is true that core retention had to compromise to give
way to plaintiffs' obligation to create a new district that
didn't exist before. But even there Mr. Cooper kept Districts
4 and 5 as untouched as possible.

He didn't cast aside incumbent consideration. He avoided
pairing them in one of his plans, and he paired only two in his
other plans.

Defendants' complaint is not any ‘0f the traditional
districting principles were broken- or scrapped. Instead, it is
that not every traditional principle was maximized. And that
is just not the standard.

Under defendants' theory, the fact that Mr. Cooper was
able to draw a plan-with fewer political subdivision splits
than the enactediplan will be proof enough that the enacted
plan is an unconstitutional racial gerrymander.

But clearly, they have taken the opposite position. That
is not the law.

All defendants have for their claim that racial
gerrymandering is what -- is what the plaintiffs' maps provide
is that plaintiffs charged with the task of drawing an
additional majority-black district in order to advance their
claim and be in this court knowingly drew an additional
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majority-black district.

If that not only sounds backwards as an intuitive matter,
it is backwards as a legal matter. The Eleventh Circuit has
held in Davis to penalize plaintiffs for attempting to make the
vert showing that Gingles demands would make it impossible as a
matter of law for any plaintiffs to bring a successful Section
2 claim.

Contrary to defendants' suggestion, the consideration of
race does not equate to the predominance of race. And even if
the Eleventh Circuit hadn't made this clear, hadn't already
addressed this issue, the fact is that race may predominate in
redistricting consistent with the!Constitution in order to
comply the compelling state interests, which is Section 2 of
the Voting Rights Act.

The state of Alabama is well aware of this fact. Indeed
the Legislature incerporated it verbatim in their redistricting
guidelines. To ©iold otherwise would mean that states could
point to the fact that any one principle could have been
better, could have been more compact, could have been more
maximized to escape liability under Section 2 of the Voting
Rights Act, but that is clearly not the law.

Mr. LaCour also brought up the Alabama NAACP judicial
redistricting case. And I think it's important to call out
some very important distinctions between that case and this
one.
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Again, back to Davis, that was a redistricting case for
judges who tried to move from an at-large judicial system to
entirely new restructured election system, not move district
lines this way or that, but to totally revamp the way that
judges are elected. And with what the Eleventh Circuit said in
Davis, and I quote, thus, in this circuit, Section 2 of the
Voting Rights Act frankly cannot be said to apply in any
meaningful way to at-large judicial elections.

So right from the outset, we're just dealing with a
different, substantively different kind of issue under Section
2 as recognized by the Eleventh Circuit.

In that case, in the Alabama!NAACP case, there was a
dramatically different evidence. The Court criticized the
plaintiffs for emphasizingcpopulation equality in judicial
districts. But that's_ #equired in congressional districts.

The Court criticizedi the plaintiffs' racially-polarized voting
expert for only Zdooking at races with black candidates. But of
course, Dr. Palmer looked at all races.

In concluding that partisanship -- that partisanship drew
or drove some of the voter choices, the Court there relied
heavily on evidence that has not been offered in this case. It
pointed to defendants' evidence involving multi-varied analysis
controlling for partisan variables, data regarding
straight-ticket voting and the impact on judicial elections,
and specifically the successes of black-preferred candidates in
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judicial races.

Here, defendant offered no such evidence. And defendants'
own expert agrees that race and party are inextricably
intertwined.

And finally, Your Honor, for that case, it's important to
know that case committed a significant legal error in its
totality of the circumstances analysis. Even if we put aside
all the way that it's factually distinguishable, although it
begins with the correct statement that it is not the law that
Section 2 plaintiffs must prove racial bdas is driving election
results, in evaluating the case, it ddesn't completely misapply
that legal standard, suggesting that plaintiffs need to present
evidence of individual voters,( quote, subjective voting
motivations. The Section 2 effects test was meant to rely on
objective evidence and #esults and ultimate results without
creating the evidentiary burden, and, frankly, the divisive
atmosphere of having to prove discriminatory intent.

This Court is well aware, that district court opinion is
not binding here, but the Eleventh Circuit legal standard is.
And we would invite the Court not to make the same errors that
that Court made.

The last point, Your Honor, on timing. Mr. LaCour talked
a lot about how a lot of people -- a lot of things might need
to get done to allow for a change in the electoral process --
in the redistricting maps at this point. But the fact remains
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there is absolutely nothing unusual about this redistricting
case. These cases almost always proceed on expedited schedules
once plans are passed and before elections are held.

And, yes, the state might have to veer from its planned
administrative calendar. But that is not enough to outweigh
the fundamental and irreparable harm to plaintiffs' voting
rights. When the Legislature -- from when the Legislature took
up redistricting last fall to when it passed the enacted maps,
it took nine days. Nine days to pass the map that we have been
litigating.

The Legislature now has some 11 examples of how to draw a
map that complies with Section 2. “YHow to draw a map that

provides black voters an opportunity to elect in two

congressional districts. I& can choose any, it can choose
none. It can base some“portions of its remedy on any one of
those.

But at the &end of the day, even if it were too late, even
if January before a May primary, two-and-a-half months before a
single ballot needs to be printed were too late, defendants
cannot deny that if we have established liability, plaintiffs
are entitled to relief at some point. It can't always be too
late or too soon. The Court cannot just shrug at the legal
violation sit on its hands so as not to inconvenience election
officials people or candidates' campaigns.
When will it ultimately be the right time to vindicate
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this Voting Rights Act violation? It wasn't before the last
election. That's what they it told us then. It's not before
the next election. That's what they're telling us now. But
eventually, Your Honor, relief must be granted, and we would
submit that it must be granted as soon as possible to avoid the
vote dilution that is certain to result from the use of the
enacted map in any future elections.

Thank you, Your Honors.

JUDGE MARCUS: Thank you very much. A couple of
observations from me, and then I will tuen to my colleagues to
see if they have anything to add or acddress.

First, I wanted to take a moment to commend all of the
lawyers in this case for having done a really outstanding job
in preparing and marshalling an enormous body of evidence for
this Court to consider. @n this preliminary injunction hearing.
You have presented a.wvery thorough and detailed set of facts,
broad and deep that will allow this Court hopefully to reach an
appropriate answer. The record is lengthy and detailed.

The second, I hope and expect that we will give you an
opinion in this case within two weeks of the date when we get
the proposed findings of fact and conclusions of law from the
parties, which have been set for the end of the day on January
the 14th. But I did really want to take a moment to commend
all of the lawyers for having done a really outstanding job in
this case.
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With that, Judge Manasco, any questions or comments?

JUDGE MANASCO: Thank you. First, I will echo what
you said about the commendation of the lawyers. I think, you
know, what all of you were able to accomplish would have been
remarkable under any circumstance in this amount of time. But
I am mindful that there were holidays, and there was pandemic
duress, and so I think it was all the more remarkable under the
circumstances.

The other thing is I still do have one question. And I
will direct it to Mr. Davis, if he's stidl with us.

But, Mr. Davis, you are free to. punt it to any other
person on your team, if you think!appropriate. And it's really
just sort of an evidentiary question about the logistics. We
have heard a lot today about timing. And I recall you saying
at one of our earlier p¥oceedings early on in the life of the
case that if any relief were ordered, the Legislature would
want the opportunity to take the first cut at another map. And
so my question is: Is there anything in the record or any
argument you want to make about how long that might take if --
and I underscore the if -- any relief were ordered?

MR. DAVIS: Your Honor, there is nothing in the record
to my knowledge that would address that question. I can share
that you would -- we got the census data -- the day we got the
census data is in the record, and the draft congressional plan
was completed soon before the reapportionment committee met.
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That's not quite apples to apples because the map drawer was
also working on other maps.

All I can tell you -- I think it would take at least a
couple of weeks to confer to meet with legislators. The
Legislature will be in session, so we won't have to go through
the Governor to call. But you have to draft the plan, then it
will take several days to get to the Legislature.

Mr. Walker, do you have more information that you can
share? I will give you this seat.

MR. WALKER: No. Just saying thiere will be -- it will
be more difficult because --

MR. DAVIS: Oh. I think!+¥- it may -- I take it
Mr. Walker's point is however dong it took last time had he
been doing just the congressional plan, might take longer since
inevitably an order would require drastic changes. It would
not be a least change. So there would be more the Legislature
has to weigh because it would blow up the map. It would be
completely different from the way things were before.

So I couldn't give you anything more than a guess. I
don't see how it could possibly be done within less than a
couple of weeks. But it could be much longer. It could be a
little quicker. That's the best I could do, Judge.

JUDGE MANASCO: Understood. Thank you.
JUDGE MARCUS: Any other comments or questions about
that from anyone, or, Judge Moorer, any gquestions?
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MR. LACOUR: I am I guess depending on the ruling the
legislative redistricting committee could even potentially pass
new guidelines and do new things. One of the guidelines in
North Carolina at issue in the Rucho case was partisan
advantage, for example. And they used that to draw the present
gerrymander. That's not what we did in this case despite
having a supermajority of Republicans in both houses.

But in any event, there are multiple considerations that
through no fault of the Legislature at that point if we are
enjoined from using our current map.

JUDGE MANASCO: Understood.

MS. KHANNA: Your Honor,!'if I may.

JUDGE MARCUS: Ms. Khaenna?

MS. KHANNA: If I-may just touch briefly on this. At
the time of the Legislafure drew the enacted plan, it also drew
a State House plan, -a State Senate plan, a State Board of
Education plan. ¢It was drawing a lot of plans at the same
time. I can imagine it would take less time to focus just on
the one plan and the violation that this Court would specify if
it were to find in favor of plaintiffs.

Mr. LaCour also brought up North Carolina. North Carolina
I believe has a statute that says if the Court -- when and if a
Court strikes down an enacted redistricting map, the
Legislature gets two weeks to provide a remedy. North Carolina
legislatures have done this multiple times and I think well
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under two weeks several times. So this is -- like I said, the
expedited process here not new. The need to redraw maps is not
new. The need to make clear that any new map regardless of
what the state's preferred guidelines are needs to comply with
Section 2 of the Voting Rights Act is certainly not new and is
required by law.

JUDGE MANASCO: Thank you.

JUDGE MARCUS: Any other questions or comments? Judge
Moorer?

JUDGE MOORER: ©No. I just wantito echo the comments
of my colleagues about the lawyers' performance in this case.
Your help has been very, very good-vand very helpful to the
Court.

JUDGE MARCUS: Anything further from any of the
parties? If not, we will be adjourned. Mr. Blacksher for the
Singleton plaintiffs®

MR. BLACKSHER: ©No, Your Honor. Thank you very much.

JUDGE MARCUS: Mr. Ross for Milligan?

MR. ROSS: No, Your Honor. Just thanking the panel
for their time and attention to these issues.

JUDGE MARCUS: Ms. Khanna?

MS. KHANNA: No, Your Honor. Same thing. I just want
to thank the Court for its flexibility, time, and patience.

JUDGE MARCUS: Mr. Davis, anything further or
Mr. LaCour?
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MR. DAVIS: ©Nothing else from the defendants, Judge.
JUDGE MARCUS: Thank you all much. I am sorry.
Mr. LaCour, was there anything further?
MR. LACOUR: Just thanking you all as well.
JUDGE MARCUS: Thank you all again for your
considerable efforts. This Court is adjourned.
(Whereupon, the above proceedings were concluded at

5:07 p.m.)
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