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PROCEEDTINGS

(In open court.)

JUDGE MARCUS: Good morning to everyone. I take it
counsel are ready to proceed for the Secretary of State.
Mr. Davis, you are ready to proceed?

MR. DAVIS: We are, Your Honor.

JUDGE MARCUS: You have your witness, Mr. Bryan, here.
And we have Ms. Khanna for the Caster plaintiffs, Mr. Blacksher
for Singleton, Mr. Dunn for Milligan. So we are ready to
proceed with the direct examination.

Before we did, there's one thing*T wanted to raise with
you. Judges Moorer, Manasco and J-took a look at scheduling
and we wanted to make one brief change in the scheduling order
that we have already entered.

We had asked the parties to submit proposed findings of
fact and conclusionsiof law within 5 days of the completion of
the preliminary dénjunction hearing, whether the hearing ends on
Tuesday or Wednesday, I am not quite sure. You will take
whatever time you need to do it and do it right.

But we are going to accelerate the time for filing those
proposed findings of fact and conclusions of law, and we would
ask you to submit them to the Court no later than the end of
next Friday, January l4th. So we are not talking about the end
of business, but really at the end of the day.

So by the end of next Friday, we will ask you to submit

Christina K. Decker, RMR, CRR
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any proposed findings of fact and conclusions of law. But we
wanted to give you at least seven or eight days notice of that,
which is why we decided to share that change with you this
morning.
Having said that, we're ready to proceed, Mr. Davis, with
your witness. You may proceed on your direct. Thank you.
DIRECT EXAMINATION OF THOMAS BRYAN CONTINUED

BY MR. DAVIS:

) Thank you, Your Honor. Good morning, Mr. Bryan.
A Good morning.
Q Mr. Bryan, did you assess the whole county plan presented

by the Singleton plaintiffs?
A I did.
) I will share with youcPefendants' Exhibit 1. This is
page 53 of your first réport. Is this the whole county plan
that you assessed?
A This looks <orrect, yes.

MR. DAVIS: And I will say for the benefit of the
court and the other parties, we will first go through
Mr. Bryan's Singleton report, then his analysis of the Hatcher
plan, and third, his supplemental report.

It will be a bit slow going through the Singleton plan
because for each analysis Mr. Bryan will be explaining what he
did. There will be no need to repeat that for the Hatcher and
the for the other two reports. Those will go more quickly.
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JUDGE MARCUS: Thank you, Mr. Davis. And, again, you
take the time you need.

MR. DAVIS: Thank you, Your Honor.
BY MR. DAVIS:
Q What do the Singleton plaintiffs do with counties in this
map that they presented, Mr. Bryan?
A My assessment is that the plaintiffs used whole county
geography, that is, they did not split counties or conform to

any other piece of administrative geography beside counties.

They used the -- can we bring the exhibit up please?
0 Of course.
A Thank you. They used the 67.counties, and then appears to

have built seven different districts by aggregating whole
county units in a unique way to generate a plan that I believe
ended up -- because of_ #he use of whole counties -- had
approximately a 2.5 -percent population deviation.
Q Okay. Are ¢ou aware of any requirement in Alabama law
that requires Alabama to keep counties whole in this
congressional plans?
A I am not aware.
Q Are there any states that keep counties whole in their
congressional districts? And I should say states with more
than one congressional districts.
A Yes. Thank you for that.
Our research showed that we are certain that there are
Christina K. Decker, RMR, CRR
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two. We examined the redistricting rules for all of the states
and note for certain that Iowa uses counties, and that West
Virginia uses them.

There are other states that may use counties for other
types of redistricting, but not for the entire state.
0 So other than Iowa and West Virginia, other states, to the
best of your knowledge, that have more than one congressional
district split at least some counties?
A That is correct, to the best of my knowledge. I wouldn't
assume there may not be some other statecout of all of them
that we may have missed, but we believe for certain that Iowa
and West Virginia at a minimum hawe them. But it's a very

uncommon practice.

Q Remind us what a community interest is to your way of
thinking.
A Sure. Yeah. 1It's a group of people, a collection of

people, and thevican generally be thought of as being
geographically defined, a universe of people with often times
similar, you know, attitude, beliefs, behaviors, things that
help define them as staying in common.

As Dr. Duchin testified yesterday, a point which I agree,
that those communities of interest can oftentimes work in
conflict with each other. There is no uniform widely known
right or prevailing community of interest over any other. It's
a subjective and difficult concept to try and apply to
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redistricting.

Q Do you have any opinion as a demographer on the relative
importance of counties as a community of interest as opposed to
say some type of economic bond?

A In different states, different communities of interest can
mean different things. The plaintiffs mentioned in their
complaint, they refer to Georgia, and Georgia is a unique state
insofar as it has I think 159 counties. It has many, many more
units of county geography.

So it's both more relevant and easier to use counties in
that case in that state just because. that is a more prevailing
and easier to use a piece of geography than it may be in a
state like Alabama where counties at one point a long time may
have been used to define districts in the state, but they are
no longer. And it is,_ an fact, difficult, it is more difficult
to use counties in a\.state like Alabama because there are
relatively fewerdcounties to use to do redistricting.

Q Are counties as important as -- are these important today
as they were 50 or a hundred years ago?
A Yeah. I would say no. I wrote at some length about the
origins and uses of counties and there's obviously still legacy
use of counties in the administration of the state, but there
are other prevailing communities of interest today. We could
say such as economic bonds, social bonds, bonds within cities
or other pieces of geography that prevail over counties as a
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community of interest. I think that's reflected by the long
recent history in Alabama of not using them. They use other
things instead.

0 Do the Singleton plaintiffs ever say why they consider
counties so important that you saw in your review of their
complaint?

A I read the complaint carefully, and I did not see a strong
argument for why. It just -- the -- my interpretation of the
report is that they said that their defense was that they were
used historically and they want to use them now. But I didn't
see a strong defense of why they should be used over other

communities of interest.

Q You said review of the report. Did you mean review of the
complaint?

A Yes, that's correct.

Q Thank you. What does a demographer mean by core
retention?

A Yeah. So core retention for a demographer in the process

of redistricting is a quantitative method that we use to
measure the degree to which a district is changed in the
process of redistricting.

Typically, we will begin with a count of the population of
the districts that we are going to redistrict, and we will make
an assessment of how many people are in those districts
currently using the most recent decennial census data.
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The exercise of core retention then goes on to measure how
much those districts are changed and how population are moved
among them forensically from one district to another to the
person to make an assessment of how many people are displaced,
and how many people are retained in the what we would call the
core district. That gives us the ability to see how much
retention and how much displacement there is in the process of
redistricting.

Q In your experience as a demographer working on plans in
different jurisdictions, is it common forx folks to desire to
preserve the core of previous distriges?

A It is common. It is one of fHe NCSL standards. 1It's one
of the standards in the Georgia, the reapportionment
guidelines. And they are numbers that we look carefully at, no
matter what redistricting plan that we are working on. It's an
important consideration and something that you think hard about
for the continuity of representation.

Q Did you assess how well or poorly Alabama did preserving

the core that 2011 districts in its new plan?

A Yes, I did.

Q Is that reflected in this Figure 5.1 on page 22 of Defense
Exhibit 17

A Yes, it does. Figure 5.1 shows the percent of the

population that was retained in the original seven districts

through the process of redistricting.
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The blue line shows the percent of the total population
that was retained. And then given the nature of this case,
that there is an interest consideration of the black population
and the impact to the black population. We extended this
analysis to do a core retention of the black-alone population
incremental to the total population.

And the purpose of that analysis was to determine whether
there was a significant disproportionate impact on the black
population through the process of redistricting. It's -- from
a demographer's point of view, you wouldialways want to know if
there's been a disproportionate impact® on a population that's
different from everybody else.

Q Okay. So would it be a fair interpretation of this map,
looking here at District 1lcon the left side, that this blue
line means that between®?2011 and 2021 Alabama retained

98.8 percent of the population of old District 1 in new
District 17

A That's correct.

Q And then 98.6 percent of the black population of old
District 1 in new District 17

A That's correct. Virtually identical. It would be no --
what I would refer to as differential impact to the black
population with the core retention of District 1.

Q Okay. Let's look at the next page, your Table 5.1.

A Yes.
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Q This is page 23 of Defense Exhibit 1.

Interpret this table for us, Mr. Bryan. Maybe start with
District 1 and show us what you are telling us in this table.

A Sure. Thank you.

In the first column, what we have done is we've made an
identifier for the what I will call the base district or the
original district that was subjected to the redistricting
process. Then what I've done in the second column is I have
identified districts with population that were changed from the
first or the original base district thatiwe did redistricting
on.

So in District 1, as we look!and read across the rows, you
can see base District 1, new District 1, the total population
was 717,754. When you read“the second line, you can see there
was a very small numbery- 739 people, that were moved into
District 2.

And then lastly, there were approximately 7,800 people who
were moved into District 7.

We can see here this last line where it says one total
where it says 726,276 that was the total population that we
started with when we began the redistricting process. That
number at the top, again, 717,754, that is the target
population for the districts in the redistricting plan.

As you continue to the right, you see the same analysis
for the total, except for the black-alone population. In this
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case, there was 185,771 thousand blacks who were originally in
District 1 who remained in District 1. Again, a small number
were moved into District 2, and also a small number -- a
relatively small number were moved into District 7.

This analysis continues down with each district showing
the pieces that were retained and the pieces that were moved
into different districts.

If you look at District 4, for example, District 4 was
moved into five different pieces. District 5 was split into
two different pieces, and so forth.

This gives us the forensic abiliiy to see exactly how many
of what kind of people were moved! kpetween different districts
and the redistricting process.

Q Okay, Mr. Bryan, did y¥ou assess how well the Singleton
plan did with core retention?

A I did.

Q Then we'll «efer you to your Figure 5.2 that is on page 24

of Defense Exhibit 1.

A Thank you.
Q Tell us what your Figure 5.2 shows, please.
A Sure. Thank you.

In Figure 5.2, we show a chart that is consistent with the
state of Alabama chart that we just walked through. So in this
case, if you look at District 1, it would say that 94.1 percent
of the total population was retained in District 1 and also
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92.5 percent of the black population.

So consistent with the Alabama plan, this plan has a very
high level of core retention in District 1. This plan also has
somewhat high retention in District 5. We know this already,
but when we start looking at the other districts that were
changed in the redistricting process, you can see that there
was a signi -- two features -- a significantly lower amount of
core retention by district, and also a significantly higher

impact to the black population separate from the total

population.
0 What do you mean by higher impac® to the black population?
A Yes. So, for example, if you/examine in this chart

District 2, District 2 would show that 66 percent of the total
population was retained; that is, their continuity of
representation is ensured.

By comparison,-only 50 percent of the black population in
District 2 were &«etained. So that is there were approximately
16 percentage points more of black population who lose their
continuity of representation in this plan for the blacks
compared to the total.

That same feature plays through if you look at District 4.
But in that case, it is even more severe. There's 63 percent
of the total is retained. Again, much lower than the State of
Alabama's plan, but then you look at the black population,
33.7 percent, there was, you know, over -- nearly a 70 percent

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




08:50:17 5

9

08:50:36 10

11

12

13

14

08:50:57 15

16

17

18

19

08:51:17 20

21

22

23

24

08:51:3625

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 22 of 331
810

displacement of blacks, preventing their continuity of
representation in District 4.
Q Thank you.
And the next page, page 25, Table 5.2. What is Table 5.27
A Yeah. Table 5.2 is a companion to the earlier table we
just walked through. This table shows the comparison of the
existing districts with the Singleton plan as opposed to the
distribution that you would have arrived at with the state of
Alabama plan.
) Thank you.
Mr. Bryan, what does a demographer mean by incumbency
protection?
A Yeah. The way we think gbout incumbency protection is
through the lens of generadily accepted rules for traditional
redistricting principles, which is that, again, part of
continuity of represenhtation, you generally want to avoid
pitting incumbents that may have a longstanding relationship
and a deep knowledge of their constituency from having to run
against each other and compete and losing the knowledge or
experience that may come with that representation.
Q If the state ignores incumbency protection, would that
give the majority party the ability to get rid of political
rivals by making their opponents run against each other,
putting them in the same districts?
A It is possible. And we have seen that happen even
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recently.
Q Did you assess how Alabama's plan did with incumbency
protection?
A I did.
Q What did you find?
A I found that there was no pairing of incumbents.
Q Did you assess whether the Singleton plan created any
incumbent conflict?
A Yes. There was a set of paired incumbents in the
Singleton plan. I don't have the name of the pair in front of

me, but it should be in my report.
Q You assess that on page 27 of“your report.
A Yeah. This is correct. (<o the plaintiffs plan pairs
Palmer/Rogers in a proposed ‘District 3 leaving District 7
unrepresented. I wouldiknow that that pairing, which you can
see in the very center of the map, those two incumbents are
literally right &n the edge of the border there between
District 3.
Q Thank you.
So the Singleton plan does have a district with two

incumbents in the same district?
A It does. Yes. And it would be very difficult from here
to have adapted this plan to avoid that. You can see that the
location of the pairing next to the number 3 on the map is
still gquite a ways away -- geographically is quite a ways away
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from anywhere in District 7 where another incumbent would have
to be so that you would not pair incumbents.
Q Thank you. You present some alternative whole county
plans in your report, do you not?
A I do, yes.
Q And would those be available for viewing in the map
appendices of Defense Exhibit 17
A Yes, they would.
0 Did you find any combinations of counties in alternative
whole county plans that avoids incumbentcconflicts?
A Yes, we did. We did not pursue.that as an objective of
it, but there were, I believe, at!least -- at least two
different ways which you could group counties to comply with
that tradition of redistricging principle.
Q Okay. What does it mean to a demographer for a district
to be compact?
A Yeah. As Dz. Duchin discussed yesterday, she shares a
point of view with which I agree, is that it features
geographic compactness and would not have a necessary or
extraneous other pieces of the geography that would perhaps
stick out or impose into it that would make it unusual,
unwieldy, or have an uncommon geographic feature that may be
for some other redistricting purpose. It's a -- generally a
benefit to have geographically compact districts.
o) I want to go to Page 45 of Defense Exhibit 1.
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A Yeah.
Q What are some of the ways that demographers measure
compactness of a district?
A Sure. It's important to know that compactness is an area
of mathematics. 1It's an area of analytics where there is no
agreement. There's not a right way. There is a very famous
article, a great paper by Dr. King of Harvard that says
compactness is just -- you'll know it when you see it, right?
So there have been several very prominent, very good
mathematicians that have tried to tackleCthis problem by
looking at things such as, you know, . fthe ratio of the area of a
district to a circle that circumsaribes it or outer bounds it,
right?
So as Dr. Duchin saidcyesterday, there's two very
common -- and I agree, ~fhere are two most common methods.
Those would be Polsby-Popper and the Reock scores they use to
assess the compactness of a plan.
0 Just briefly in layman's term, how does the Polsby-Popper
measurement work?
A Yeah. So basically it's taking the ratio of the -- I want
to get my language exactly right here because there is some
precision in the mathematics. Polsby-Popper is the ratio of
the area to the area of the circle whose circumference equals
the perimeter of the district.
Q Okay.
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A It's a lot of words, but it's just a distillation of some
mathematics that say it's the ratio of this area to a circle.
And as Dr. Duchin pointed out, the circle is kind of the
optimal feature, and things that you elongate or go outside of
a circle would be detrimental to its compactness.

0 And there's a Schwartzberg measure?

A Yes. Which this is a close companion measure to the
Polsby-Popper. The Schwartzberg method that I use is actually
an adaptation of the historic, probably the more well known,
the original mathematic derivation of the Schwartzberg method,
but we can talk about that if you'd Iliike.

Q Sure. Well, the plaintiffs have said -- some of the
plaintiffs' experts have said (that they disagree with the way
you presented Schwartzbergsjneasurements. So what is your
response to that?

A They're correct.” The pure mathematics of Schwartzberg are
different than what I presented. What I present for
Schwartzberg is what I would call an adaptation, a useful
adaptation of that method.

The Schwartzberg method will generate results that can go
from 1, you know, in theory, to infinity. And so what we do,
in order to make the Schwartzberg number more comparable,
compatible, easier to interpret compared to other measures, is
we rescale that to a value that's between 0 and 1. It is not
conventional, but I am not the first one who has used it.
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When we did that adaptation of the Schwartzberg method, we
did rigorous statistical tests to see how it compared with its
companion measure, the Polsby-Popper. And the statistical test
that we ran suggested that it was so consistent with our
findings for Polsby-Popper, we probably didn't even need it.

So it's a useful metric, it's an interesting metric. But
no matter whether you use the original mathematic derivation of
it or our adapted method of it, the outcome is the same. And
it would be exactly consistent with the statistics we had with
Polsby-Popper, which Dr. Duchin, I beliewe, suggested we match
our conclusions there exactly.

Q When we discussed your qualifications yesterday afternoon,

you said, did you not, that yaou have experience in statistical

transformation?
A Yes, I do.
Q Okay. And is that what you were doing here, converting

the Schwartzbergiscale to use the same scale as other

compactness measures?

A Yes. Yes, it is.
) Thank you. That's enough of the measures.
Let's look -- you measured compactness of the Alabama plan

and the Singleton plans, did you not?
A I did.
Q Let's turn to page 29 of Defense Exhibit 1. Actually,

let's move on to the next page.
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What scores are you showing here in Table 5.4 on page 30
of Defense Exhibit 17
A All right. Thank you.

The table you see here is color coded. The Christmas tree
coloring of red to green shows the red scores being the lowest
scores, the green scores being the highest scores.

There's two different ways that I summarize the statistics
in this table. The first is by summing each column. So for
Polsby-Popper as you add up these different values we would get
a score of 1.55. You sum up my adapted Schwartzberg, it's
3.28. Reock is 2.67. The convex hulii“is 5.01.

So these are numbers that you- would then take for this
plan and then say, ah, let us (compare these with the sum of the
figures for another plan an& then we can come to a useful
determination, if in ag&gregate, one plan is more compact than
another plan, right?

The other way that I summarize these data is by row. And
the reason that I do this is because it's very difficult to
just look at all of these different numbers and say, with all
these different fractions, which one in aggregate -- which
district in aggregate is better than another. So I emphasize
there is no one right way of doing it. This is how I've done
it. It has been useful to judges and courts and experts and to
informed discussions about in general which plans in which
districts perform better than the other.
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There was criticism of this approach by Dr. Duchin in her
rebuttal report saying that this, from a pure mathematics
standpoint, is not pure, if you will. I mean, it's subject to
some variation, perhaps different interpretations because of
different distributions of numbers within here.

So I would like to acknowledge and concede that, yes,
there is no one perfect way to aggregate or summarize different
methods for individual districts, but I would argue it as one
useful way in general to be able to see which ones are better,
and in general which ones are worse.

The reason that we provide all ¢f the data for all of the
districts for all of the methods is so that the readers, the
experts, the courts, can look @nd see for individual methods
what those numbers are forcgach one individually.

This prevents us fzom having the perception that we are
trying to hide any information. We're trying to be fully
transparent and share everything we know and fully document how
we got there because there is no known or agreed upon way to
summarize or tabulate these data.

Q Have you found these totals that you present to be a
useful way to judge the compactness of the district or a plan?
A Yes. In summary, it's a very useful way just to look at a
glance and say which ones are higher or which ones are lower.
They do not have the mathematic precision that Dr. Duchin
points out, but that does not detract from the fact that they
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have utility in helping a reader quickly see which ones are
higher or which ones are lower.

If you go into the individual methods, the Polsby-Popper,
Schwartzberg, Reock, convex hull, and you look at those
individually, you will find that they will generally follow the
same pattern as this number does in aggregate. This number
tries to take a lot of different information and put it
together in one summary statistic. But, again, we leave all of
the information here for the reader. So if they know, familiar
with these different methods, they're motre than welcome to look

at those and focus on those individuaily as well.

Q You present measurements for!the Singleton plan, do you
not?

A Sure. Yes.

Q And is that in Tab®e 5.5 on the bottom of page 30 of

Defense Exhibit 1°?

A Yes, that is correct.

Q How does the compactness of the Singleton plan compare to
the compactness of Alabama's 2011 plan -- excuse me -- 2021
plan?

A Sure. Yes. Thank you.

So when we —-- when we compare tables 5.4 and 5.5, what I
would look here to is the sum. Basically, the row at the
bottom of each one of these tables to say is there a difference
or not.
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And so when we look at Polsby-Popper and Schwartzberg, as
I said earlier, the adapted Schwartzberg score is very, very
close. You can look at the rank order of them and the sum, and
you can see that there's basically no difference in
Polsby-Popper for the enacted plan compared to the
Polsby-Popper for Singleton.

Similarly, as you would expect, the Schwartzberg score or
adapted Schwartzberg score is within 1/100th as well. So by
those two measures you would say the Alabama plan and the
Singleton plan here would be comparable.

Some of these other measures, the Reock, for example,
which is the other measure that Dxv Duchin presents in her
work, would show -- the Reock (cscore here would show higher for
the Alabama plan. And thena fourth method that I find useful,
it's not always used in¢redistricting, but it's still a very
useful measure of compactness, called convex hull. The convex
hull measure here also scores the Alabama plan higher than the
Singleton plan.

Q Thank you. Did you assess the demographics of the

Singleton plan?

A Yes, I did.

Q Let's go to page 15 of Defense Exhibit 1.

A Great.

Q Table 4.1. What, if anything, did you note by reviewing

the total population of the districts in the Singleton plan?
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A Yes. As we noted earlier, because the plan was built with
counties and was not built down to the degree where you had

one person of deviation, you see a reflection, a manifestation
of that two-and-a-half percent deviation here.

So you see a low score here of -- a low population of
709,514 in District 2. And then I think the high -- the high
population figure here, the watermark, is 727,206.

Q Okay. What does it mean for voters if there's population
deviation among the districts?

A Sure. So this is a core tenent that -- related to

one person, one vote. And the idea here, you know, part of the
reason we have a census, part of fthe reason we go and check and
see what the population is every 10 years is so that we can
balance the population equally in each district.

The impact of balarncing that population is important
because per one person, one vote, you want to have each
individual citizen's vote count as closely as possible, if not
exactly the same amount as the citizen next to them. You would

seek to have as close to an equitable one person, one vote as

possible.
Q If T am in a district with a hundred people, does my vote
count the same as -- of somebody in a district with 50 people?
A No.
Q If a plan has 2.5 percent deviation today, does that mean

that the deviation will remain at 2.5 percent over the course
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of the decade that the districts are used?
A Yes. I would say regardless of what a deviation is now,
whether at 0 or 2 or 5, my experience is that no matter what,
invariably, that that deviation can and will grow over time,
and that is almost a universal truth in demography.
Q And you told us yesterday, did you not, that you have
experience in estimating population shifts?
A I do.
Q Did you assess how the deviation of the Singleton plan in

Alabama's 2021 plan are likely to change(over the course of the
coming decade?
A Yes, I did.
Q Tell us what you're showing us in Figure 5.7 of Page 33 of
Defense Exhibit 1.
A Thank you.
In performing this analysis, I independently ran a series
of rigorous population projections at the county level. I
projected the county population by year, out to the year 2030.
I then aggregated those county-level projections into the
districts that are represented in the Singleton plan.
I then compared that with population projections that I
built using the exact same methodology for the Alabama plan.
The outcome of this is that the Alabama plan, starting
obviously at 0.0 percent deviation in 2020, you can see it
starts going up almost immediately. You can see by 2021 the
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current number, the Alabama plan would already have 1.4 percent
deviation, but the 2.5 percent deviation in the plaintiffs'
plan, we estimate to already be 2.9 percent.

If you follow those trends of the population projections
out over time, our estimate is that the total deviation by the
year 2030, if you stick with the Alabama plan, would only be
7.2 percent. And that number is a very common amount of
deviation that you would find at a time of redistricting -- 7,
6, 5 percent, those are the kinds of numbers of deviation we
commonly find.

By comparison, if you start a plian already handicapped
with a 2.5 percent deviation to begin with, what will happen is
that deviation is going to grow in a -- much more likely to
grow higher and higher thana plan that started with zero
deviation to begin with«

So in this regard, I would strongly advocate this analysis
as a way to understand and represent the utility of the
district plan over the course of the decade. ©Not just the year
that it begins, but for all the years that this plan is
supposed to support the people of Alabama.

Q So if Alabama -- just to sum this up -- if Alabama were to
adopt the Singleton plan today —--
A Right.
Q -- what do you estimate the total deviation to be among
congressional districts by the end of the decade?
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A 11.6 percent.

Q Did you form the same analysis, Mr. Bryan, for the
alternative plans, the whole county plans that you drew?

A Yes, I did.

Q Tell us what you're showing us in Figure 5.8 on Page 34 of
Defense Exhibit 1.

A Sure. Thank you.

So in this map, we just show a variety of lines. It looks
a little messy. But basically, we're showing the different
potential outcomes, given some differenticombinations of the
plans that we came up with built on gcdunties. And we did
not -- we did not design these plans to optimize the forecasts.
All the forecasts were done after the plans were designed.

As you can see, therels some plans that start high and end
even higher. And there®are some plans -- Plan 4, for example,
that starts low. That one even gets better for a time before
it goes up. Butithe outcome is that if you are starting with
a zero percent deviation to begin with, as we see in the green
line, that you are going to end up with the lowest deviation
over the course of the whole decade compared to any other way
you would build this with counties.

Q Gotcha. This might be a good time to talk about the
alternative plans in general.

Did you draw any of the alternative whole county plans
with any particular goals in mind, other than trying to achieve
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minimum deviation?

A No, we did not. There is many, many ways that you could
draw the plans based on counties to the point where they
became, for example, hopelessly not compact, irregular or
perhaps that they may have really large deviations.

So my analysis here and my determination to cut this off,
whatever, 13 different plans, was subjective. It was a point
where there wasn't any incremental benefit from destroying more
and more plans. It would be inferior to these combinations
that we had already come up with.

0 Well, just looking at the left side of Figure 5.8, did you
draw some whole county plans that!'had lower deviation than the
Singleton plan at the beginning?

A Yes.

Q And did you draw s@me that had greater deviation than the

Singleton plan at the beginning?

A Yes. They #ere both higher and lower than the Singleton
plan.
Q From your estimates, Mr. Bryan, did you find any whole

county plans that would, by the end of the decade, present
lower deviation than Alabama's 2021 plan?
A No. There was one, Plan 4, that is close, but at the end,
the Alabama plan, because of its zero deviation starting point,
prevails as having the lowest overall deviation for the entire
decade of their utility.
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0 Mr. Bryan, Singleton plaintiffs allege, do they not, that
if their plan were in use, that two of those districts in past
elections would have voted for the Democratic candidate? Do

you understand that to be the case?

A I understand that to be the case, yes.

© And I want to refer you now to page 37 —--

A Great.

Q -- of your report. What are you showing us in

Figure 5.10? And, again, that is page 37 of Defense Exhibit 1.
A Thank you.

What we tried to do here is creatre a data visualization
that enabled the reader to be able to quickly and easily see
what the rank order of the polditical performance would be in
each district under each pian.

So, for example, if¥f you read this vertically, the number
to the highest, this\is percent Republican voting. The number
at the highest is the highest percent Republican district in
that plan. The numbers at the bottom represent the lowest
Republican performing plans. And those were plans where
consistent with the plaintiffs' assertion of the use of black
registered voters in the 40 percent range as being a performing
district, we looked for versions of this plan that had either
one or two districts that had Democratic performing districts
in that range, the 40 to 45 percent range.

Q So this is just a hypothetical plan. You're just showing
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us how to read a chart here, correct?
A Yep. It's just a —-- it's a setup because it's a lot of
information. Yep.
Q Now, your alternative plans, do you find that if you keep

counties whole that it's necessarily the case that you will end
up with two districts likely to elect a Democratic candidate?
A No. That, in fact, was not the case, and that's not

surprising to me.

Q Okay. Let's look at Figure 5.1.

A Okay.

Q On page 38 of Defense Exhibit 1.

A Sure.

0 Explain this chart for us, please.

A Sure. So on the left; “we have the distribution of seven

districts for the plaintiff plan. You can see a seven dots
there ranked from lowest to highest. And, you know, the
plaintiffs, I believe it's page 26 of their complaint, talk
about the percent black registered voters. This is a little
bit -- little bit different way of looking at the information.
Here we're looking at the percent Republican votes in the
2018 governor's race, as there's nothing magical about that
race. We looked at some other races and findings were
consistent.
So what this would say is that if you look to the left,
the plaintiff plan would show there would be two strong
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Democrat performing districts and five Republican ones.

As you read across the right, you will see some of my
different alternate plans, that there are some cases where
there are one and some cases where there are two Democrat
performing districts. And then you can see on the far right,
the state of Alabama plan has one very strong performing
Democratic district.

Q Let's be clear. You are not a political scientist, are
you, Mr. Bryan?

A No.

0 And have you prepared any estimaies of how these districts
are likely to perform in the future?

A I have not, and I have nag  idea. I wouldn't know how to do
that.

Q Okay. So let's -=“Just to make sure we're all on the

page, this one here is one of your alternative plans, correct?

A That is corkect.
o) And this plan number 1, is it true that what you're
showing -- in this plan there's one district where in the 2018

governor's race a majority of voters supported the Democratic

candidate?
A That's correct.
Q And there are six districts in that hypothetical -- in

that plan that supported the Republican candidate in the 2018

gubernatorial election?
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A That is correct.
Q Of the 13 plans that you drew, how many resulted in two

districts that supported the Democratic candidate in that one

election?
A I believe there were two districts that had two Democrat.
Q Okay. The Singleton plan had two districts that were over

40 percent African-American Voting Age Population; is that

correct?
A Can you please say the question again?
) Sure. 1Is it true, Mr. Bryan, that @he Singleton plan has

two districts that had over 40 percent  African-American Voting
Age Population?

A Yeah. There is, I believe, two, or perhaps one more,
three. I'm going off of memory, but, yeah, there were a
couple.

Q I understand. -Tet's look at your Figure 5.13.

A Sure.

Q Page 39.

A Yep.

) Defense Exhibit 1.

A Yeah.

Q Tell us what you're showing us in this chart.

A Sure. So this is a similar data visualization as we just

saw with the political performance, except that now what we are

doing is looking at the percent black population for each one
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of the plans by district under each one of these different
scenarios.

So as we start to the left, no surprise. We can see kind
of two dots above the line for the plaintiff plan and then as
you read across to the right, then you can see that there's,
you know, several districts here where there are one district
in my alternative plans that are above 40 percent, and there's
a couple instances here where there were two above 40 percent.

At the end of this data visualization on the far right,
you can see the state of Alabama plan, and that has one black
district that's up in 50, mid-50 percent range.

Q Got 1it.
So looking at plaintiffs'“plan, is it true that this chart

tells us that in the Singleton plan there is a district with

approximately —-- looks @dike 48, 49 percent African-American --
A Yeah.

Q -— population?

A 48.8.

Q Now, I may have used imprecise language. Are you telling

us what the total black population is in the district, or the
total Black Voting Age Population in the district?
A I am going off of memory. I believe this is the total
population. I want to be cautious. I don't recall precisely,
but I think it's the total population.
Q That will be made clear in the language of your report,
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would it not have?
A Yeah.
) Yeah. Yeah. We won't dig around for that.

Out of the alternative whole county plans you drew, how
many plans had two districts that were more than 40 percent
single-race black?

A Yeah.

Q Oh, no, no, no. You said all black. So how many had more
than two districts that were over 40 percent all black?

A Looks like we have three here.

Q Okay.

A I may have said two, but, yeah, I think there is three in

here. But out of -- it's three out of 13. So the majority of

them only have one.
) Mr. Bryan, if a court were to order that Alabama had to
keep counties whole-in this congressional plan, would that, in

your view, elimjnate the possibility of racial gerrymandering?

A No.
Q Why not?
A Because we're able to demonstrate that there are different

ways of combining counties to achieve different political and
racial outcomes.
0 Okay. And to go back, to be clear, when you were drawing
your alternative plans, were you purposely trying to either be
sure to draw the districts with certain minority population or
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to avoid doing so?
A The characteristics of the districts had no bearing,
except that we sought to identify combinations that achieved
the lowest population deviations. And at that point, we
stopped until we got to the plaintiff about 5 or 6 percent
deviation and then we did no more. I had no idea what the
characteristics were when I drew them.
Q If a state wanted to keep counties whole in its
congressional plan --
A Uh-huh.
Q -— could it racially gerrymander ‘by choosing which
counties to group with other counties based on the minority
population in those counties?
A You could choose to do*that.
Q I wanted to go back to Defense Exhibit 1 and have you
explain to us some of” the maps that you have presented in the
appendices of your report.
A Sure.
Q Let's look at Map Appendix 18 on Page 71 of your report.

Tell us what you are making in this map, Mr. Bryan.
A Sure. So this map has two -- what I will refer to as
layers. So we have one layer. There's an outline that's shown
in blue. And that is the outline of the 2021 plans for
Alabama.

And then what we see with the different color shading from
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red to orange, yellow, light green, dark green, are
progressively higher and higher number of population for the
counties.

0 Thank you. So we can look at this map and tell
immediately which counties are the most populous in the state,

then; is that right?

A Sure. Yes.

Q And you can spot areas that have low total population?
A Fasily, yes.

) Okay. Pick District 7, for example, in the state '21
plan.

A Yep.

Q Where is most of the population coming from that's in

District 772
A I am going to refer to my report, if I may.
Q Sure. Yes.

Maybe I could ask a clearer question.

A Sure.
Q Which counties in District 7 are the most populous?
A Yeah. If I may, I just would like to refer to -- there's

another map adjacent to this in my report.

Q Okay. Do you want me to go to —--

A Yeah, can you.

0 This one?

A Yeah. That -- that's much more helpful.
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So, yeah, in Jefferson, like we'd look up into the central
part of the state, it's -- this is the -- this is obviously
black alone. Just looking for the district identifiers here.

I didn't put it on the earlier maps. But, yes, so if you want
to go back up, you can see that there's a lot of population
distributed around the west -- the southern and western part.
There's a lot of small population counties that populate the

rest of District 7.

Q Sure. But we're looking -- we're looking here on this map
on Page 71 of your report, just where --Cwhere there are lots
of people —--

A Yeah.

0 -- no matter what the race is.

A Yeah. Around -- obviously, you look at the Birmingham

area, right in the centér, sort of the majority of all the
population is that'sidriving 7 and the intersection with 6.
Q Gotcha.

Now, let's go to the next page at the map we looked at

briefly.

A Thank you.

Q Page 72 of your report Defense Exhibit 1.

A Yep.

Q Tell us what this map depicts.

A Sure. So this is a map. It's a companion map to what we

just saw earlier. As we discussed yesterday, there is another
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layer of geography that can be used to measure and analyze and
report population data, and those are called VTDs or voting tab
districts. They are close companion to voting precincts,
right? So it's a very useful way, a smaller level of geography
that gives us greater granularity, clearer pictures of where
the populations are.

In this case, what I have done is calculated the percent
black-alone Voting Age Population by VTD. In this case, the
red areas show where there are low percentages of black alone.
Orange shows progressively higher and yedliow higher yet. The
green areas, the dark green areas shcw where there are the
highest concentrations of black population by VID in the state.
Q Thank you, Mr. Bryan.

What on the map do you“show on page 73 of Defense
Exhibit 1? Tell us whaft’s in this map.

A Yeah. So this-map, again, it's a companion to the earlier
county-level map¢showing Voting Age Population by VTD. And,
again, it just shows a more granularity, for example, in
District 7, the high concentration of population driving
District 7.

Q Thank you.

You prepared similar maps for the Singleton plan, did you

not?
A I have.
Q Let's look at some of those. We'll go to page 75 of your
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report, Map Appendix 21. Tell us what's in this map.
A No, this -- this map shows the outline of the Singleton
plan. And it shows the percent black population by county
relative to the boundaries of the Singleton plan.
Q Okay. Let's go to the next page, 76 of Defense Exhibit 1.

What are you showing us here?

A Yeah. So this map then would show the Voting Age
Population by county relative to the Singleton plan.
Q Okay. So this map -- this district in the middle, I don't

remember which number district this is in the Singleton plan,
the one that includes Jefferson County, Bibb, Hale and Perry, I
believe. The vast majority of the“vtotal population of this
district is coming from Jefferson County, is it not?

A Yeah. Virtually all of it, yes.

Q Okay. This other @istrict that includes some of the Black
Belt in Tuscaloosa County, looks like a significant amount of
the total population of that district comes from Tuscaloosa and

Montgomery counties. Would you agree with that?

A Yes.

Q Okay.

A Yeah.

Q Now, let's go to page 77 of Defense Exhibit 1. And tell

us, Mr. Bryan, what you are showing us in this map, which is
Map Appendix 23.

A So yes. So this map shows the percent black alone of the
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Voting Age Population by VTD in relationship to the boundaries
of the Singleton plan.
Q Thank you, Mr. Bryan.

Let's turn now to your next report, Defense Exhibit 2.

You prepared a report for the Milligan and Caster cases, did

you not?
A I did.
Q Let's —-- district -- excuse me. Defense Exhibit 2 is that

report, correct?

A That is correct. Yes.

Q Yes. Okay. Did you assess the. Hatcher plan in this
report?

A I did.

Q Okay. And for the Court's benefit, is the Hatcher plan

the plan that was presefited in the Milligan plaintiffs'

complaint? To the best of your knowledge. If you need to
review somethingy Mr. Bryan, let me know. The names may be
confusing.

I will represent to you that the plan presented the
Milligan complaint was also introduced into the legislature by
Senator Hatcher?

A Yeah. That's my understanding, correct.
Q So if it confuses you for me to call it either the Hatcher
plan or the Milligan plan, let me know and we will get on the
same page with the language.
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A I am clear.

0 I want to share Defense Exhibit 75 and ask you is that the
Hatcher plan that you assess in your report that was submitted
as Defense Exhibit 27

A This -- it appears to be. This is not my map. But this
appears to be the same map.

Q Thank you.

Now, this is somewhat different from the various plans
presented by Dr. Duchin and Mr. Cooper as demonstrative plans,
is it not?

A It is.

Q Okay. How does the general structure of this plan compare
to the various demonstrative plans you've reviewed?

A Sure. So the key features of this plan, the first major
difference is this is nGt a county-based plan. It has
geography that builds  their districts going all the way down to
the block level.< My observation is they generally used -- the
authors of these plans used VTDs, but there were cases in order
to achieve precise population balance where those VIDs were
split and blocks were used.

As a more general observation I have here, the most
impactful changes are that there are changes to where the
boundaries of District 7 are drawn, I have up and around the
Birmingham area. We can look around Birmingham relative to
where the existing districts are.
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We can kind of see where these plaintiffs' plans went,
with regards -- and relative to and with regards to the
existing plan. But I also think importantly that we can see
that there's been a really significant change in District 2,
insofar as it now kind of stretches from the far, you know,
western to the eastern side of the state. And then also
extends southward dividing Mobile and Baldwin counties.

Q All right. Let's go back then to your report and look in
more detail at your assessment of this Hatcher plan.

Did you assess the demographics of @he Hatcher plan?

A Yes.

Q I will refer to page 12 of Defense Exhibit 2. And tell us
what you saw in reviewing the demographics of the districts in
the Hatcher plan.

A Yes. Thank you.

My first observation, just as I discussed with the last
plan, was to look at the total population in Table 4.1. It
appears that the Hatcher plan is able to achieve a plus and
minus 1 percent deviation. That is the low is 717,753, high
717,755.

As I read across this table, I see that the percent black
population of the districts were 51.3 percent -- 51.5 percent
for black alone in District 2 and 53.4 all black, or any-part
black. And in District 7, there's a stronger black majority in
that district with 54.3 percent black alone, and 55.8 percent
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all black or any-part black.
Q Okay. What do you mean when you say this next to last
column going left to right, black alone?
A The black-alone population?
Q Correct. How -- what do you mean by the term black alone

versus the term you use in the next column, all black?
A Sure. So the black-alone population, the way that I
define it and the way I think it's commonly defined in
demography is that, as Dr. Duchin mentioned yesterday, there's
the option to check if you are black in the census form, as
there is options to check if you are. any number of other races,
including white, Asian, American Indian, Native Hawaiian,
Pacific Islander, and so forth.

The way that the Census Bureau then follows up, they ask a
question about what they call ethnicity or Hispanic origin.
And so Hispanic origih is as a separate construct. It's a

separate conceptifrom race.

Hispanic is not race. So for every race you can pivot
that to say whether that race is by Hispanic or not. So there
are Asian Hispanics. There are Native Hawaiian Hispanics.

There are black Hispanics.

So when we look at the black-alone population, I think of
that as being the most limiting -- that's the smallest possible
number, the lowest guardrail. If you were to say what number
can you be really, really sure there is this number of blacks
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at a bare minimum, this is the number you would refer to
because this number does not refer to black in combination with
anything else, not even Hispanic.
Q Okay. Some experts have used the language single-race
black and any-part black.
A Sure.
Q Is single-race black the same as black alone, as you
understand it? Are you talking about the same thing?
A I -- not knowing their work, but hearing their
characterization of the definition, my belief is that we are
using the same definition.
Q Gotcha.

And any-part black, is that as far as you know, the same
as what the term you use, all black?
A That is my underst@nding.
Q Why do you present both measures in your report,
Mr. Bryan?
A Yeah. So I'm not a political scientist. But I have
worked with political scientists for many years on these
projects. And the input that I have gotten from them is that
it is beneficial for them to have these numbers so they are
able to understand the size and the characteristics of the
black population in context.

From a demographic perspective, for me it's beneficial
because having reviewed numerous reports from numerous other
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experts, it is very common that other experts either do not
know or do not understand the definition of the black
population and will use numbers that they find in reports and
documents or references that they themselves do not know or
understand.

So for the benefit of my reports, personally from my
analytics, it is beneficial for me to have both of these
numbers so we know what the lowest possible number is that
blacks can be, as well as the greatest possible numbers.

When we're talking about a Voting Rights Act case, it is
beneficial to know what both of those‘are. Because in
different kinds of cases and in different venues, some of those
numbers will serve different purposes for different parts of
the case.

Q Okay. You refer t% the use of black alone or single-race

black as being more-aefensible in Voting Rights Act cases.

A That's correct.
Q What do you mean by that?
A So, again, I am not a political scientist, but I have

worked closely with political scientists for many, many years
in the cases. And so I refer to my experience with them that
when they ask me for the number, size, location of the
population, that they need to make claims about the political
cohesion or the political performance of that population, the
political scientists that I have worked with have told me that
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it is easier to defend the political performance, the political
voting behavior of the more homogenous, smallest, most cohesive
black population.

It was notable to me yesterday, I believe I heard a
political scientist in this case refer to the fact that he had

been using the black-alone population for his political

analytics.
So it's a common thing to use those. I have no opinion
whether one is right or wrong or better or worse. I simply

refer to my experience and what has beencasked of me by
political scientists.
0 Let's move on now, Mr. Bryan,- to a discussion of
communities of interest.
Have you ever been hired to draw a plan for a state or

geographical area that_ «was unfamiliar to you?
A Frequently I do.work across the United States and am
oftentimes called upon to participate in cases, either
critiquing plans or drawing new plans for areas that I have
never been before.
Q When you're put in that position, do you consider it
important -- do you consider it important to educate yourself
about communities of interest in the area before you draw the
plan?
A I'd say it's very important. It's a leading criteria.
The rules that many states use and the NCSL advocates is
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knowing what those communities of interest are.

It's one criteria that, obviously, if you are going to
serve the people as in this case, the great people of the state
of Alabama, it is in the best interest of me as an expert to
know what I can, familiarize myself.

Q So what are some things you might do to educate yourself
about the communities of interest in an area that is new to
you?

A Sure. So, typically, what I would do is I would find
people who are experts, people who are residents, maybe people
who used to work as representatives fior the areas, used to have
experience with the political system, state and local
officials, or people who I perconally know who may be able to
give me valuable insights on what's actually going on in a

state like Alabama. And in the case of Alabama, that's exactly

what I did.
Q Now, I won'®# pull this up, but you have a notebook with
our exhibits in it. I would ask you to look at Defense

Exhibit 171.
We provided you with copies of the testimony of Jo Bonner

and Bradley Byrne from the Chestnut litigation, did we not?

A Yes, you did.

Q And is that --

A I am looking at it.

0 Yeah. 1Is Defense Exhibit 171 the testimony that we
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provided you with?
A Yes.
o) Okay. Did you review it?
A Yes.
Q What were your impressions from that testimony in terms of
whether it offered any information of value to you as a
demographer?
A I mean, I think it was as good of information as you could

possibly get in knowing and understanding social, economic,
geographic characteristics of an area.

The Byrne/Bonner testimony talked in some detail
especially about District 1 and about the details and
characteristics of Mobile and ®aldwin that were detailed,
factual and insightful and«yvery beneficial for my understanding
of that area.

Q As a demographer, did you find that testimony persuasive
if you were considering whether or not there is a community of
interest around the Gulf Coast counties?

A It was very compelling in discussing the socioeconomic
political cohesion of the area. I am hard pressed to think of
another document or testimony that I could refer to that would
be any more enlightening than what the Byrne and Bonner
testimony provided.

Q Okay. Now, of course, they weren't purporting to be
discussing every possible community of interest in the state of
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Alabama, were they?
A For sure, no.
Q Yeah. But in terms of that one community of interest, did

you find that information that would be valuable to you if you

were retained to draw a congressional plan for the state of

Alabama?
A Yes, definitely.
0 When you draw plans, Mr. Bryan, do you assume as a

demographer that all the white voters in the jurisdiction have
one set of interest and all the black voters in a jurisdiction

have a different set of interests?

A I would never consider that.

Q Would you consider that to be an appropriate approach to
redistricting?

A Definitely not.

0 Are you aware, -Mr. Bryan, that some of the witnesses for

the plaintiffs have mentioned the Black Belt in Alabama as a
community of interest?
A I am aware.
Q Are you familiar with the general area that most people
consider to be the Black Belt?
A I am generally familiar.
0 When a community of interest is identified to you as a
demographer, Mr. Bryan, do you understand that to be an
argument that the area should be included in one district or
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split among several?
A Again, when you are discussing communities of interest,
there can be different competing overlapping communities of
interest. But generally if you have one community of interest
that is very important and prevails and especially if you are
presenting a competitive plan that advocates for significant
deviation from an existing plan, I would be looking for the
degree to which a plan kept a community of interest whole.
Q We'll talk more about the plans presented by Mr. Cooper
and Dr. Duchin shortly. But to the bestiof your knowledge, do
any of the plans you've reviewed in this case, whether it is
the Hatcher plan, the plans presented by Dr. Duchin or the
plans presented by Mr. Cooper;  do any of those keep the Black
Belt counties in a single district?
A No.
Q I want to share 'my screen again.

Look at a different part of your report that we have
submitted as Defense Exhibit 2.

I want to go to page 24 of that report.

Mr. Bryan, did you do a core retention analysis of the

Hatcher plan that is discussed in Defense Exhibit 2°?

A I did.

Q Well, let's see. This is actually --

A I believe that's the existing Alabama map.

Q That's the existing plan. Yeah. Look at Figure 5.2 on
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page 24. Tell us what we see in that chart, what you're
analyzing and what you are showing us.

A So this is the core retention of the Hatcher plan. We see
in this case that there was a -- as we know from the design of
the plan and see visually, that Districts 1 and 2 were
significantly impacted.

We can see that there's relatively low retention,
approximately 59 percent in District 1, less than half of that
with black retention in District 1. So in this case, the
continuity of representation is significantly detrimental to
the black population in District 1.

In District 2, District 2 kind of becomes a core, a locus
of population where you need tc move other population around in
order to improve the blackcverformance there. And that is why
in this case, the what_ <= the non-black or the total population
is significantly lower than the black population. Because
white and other fnon-black populations had to be moved out of it
in order to enable its black performance.

Some of the other districts -- District 3, for example,
has somewhat good and balanced retention. In Districts 4
and 5, I think these are very consistent. There was not much
change made up in those districts, so their core retention is
very good. Again, there was some difference, lower performing
core retention in District 6 with a notable differential impact
to the black population.
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And then, again, in District 7, I think there was less
impact there, and there was comparable performance of core
retention there between black and the total population.

Q Which plan does better with preserving the core of
existing districts? The Hatcher plan or Alabama's 2021 plan?

A It's —-- the core retention overall for the Alabama plan is
significantly higher. I don't remember the exact number. It
may have been a million more people perhaps, or retained in
their core districts in the Alabama plan than in the Hatcher
plan.

0 And which plan shows more distinction between how white
and black persons are treated, in!'terms of core retention?

A Sure. There's obviously (ignificantly more differential
impact of the subpopulations in the Hatcher plan than in the
total plan. There's viztually no differential impact in the
Alabama plan between. total and black.

Q Table 5.2 appears on page 26 of your report. And let's
just say for the record, I'm referring to the filing page
number. Actually, the page number that originally appeared on
Mr. Bryan's report is page 25. I may have been a little sloppy
going through these reports and which one I was referring to.
Hopefully by stating which table precisely we're looking at
will be clear.

In Table 5.2 of Defense Exhibit 2, Mr. Bryan --

A Yes.
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Q -- would you tell us what you are showing us here?

A Yes. So this is a core retention analysis of the existing
plan because where we started all of our core retention
analysis with the Hatcher plan. And as you can see looking at
District 1, there were 426,386 people from the original
existing District 1 who remained there. And then there was
significant displacement, as we know, with the development of
District 2. There was 285,000 people that got moved into
District 2.

Q Okay. So this is similar to a char©t that we reviewed when

you were analyzing the Singleton plan:

A Yes. Yes. This is the exactsame analytic technique.
Q Okay. I am going to move to your discussion of
incumbency.

A Sure.

) What does the Hatcher plan do with avoiding incumbent

conflicts? And & will refer you to page 28 as is shown on the

top of the page of Defense Exhibit 2.

A Yes. Thank you. So interestingly, there's actually
two pairs here. So the plaintiffs' plan pairs the Moore --
Representatives Moore and Carl. 1In District 1 you can see that

down in the south, that they're not on the edge, they're not on
the border of the districts, they're wholly contained inside of
District 1, leaving District 2 unrepresented.
And then it goes on, as we saw in several plans, that
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Sewell and Palmer were both in District 6, leaving District 7
unrepresented.
So the two districts -- Districts 2 and Districts 7 here
are left without any incumbent representation at all.

MR. DAVIS: Your Honors, I'm quite content to continue
for a little longer. I am about to move into a slightly
different subject, as we're going to discuss compactness.

JUDGE MARCUS: I think this might be a convenient
point. We wanted to give our reporter a break after about an
hour and a half, and we are -- we are just about at that point.

So this would be a good breaking‘point. Let me just ask
you a quick question: What's your- sense on the balance of your
examination of Mr. Bryan?

MR. DAVIS: My best judgment, Judge Marcus, would be
that I have about an hour to go. It could be a little less.

JUDGE MARCUS: Okay. Why don't we do this -- I have
exactly 10:00 o'@lock Central Standard Time or almost 10:00
o'clock, 9:59, and almost 11:00 o'clock Eastern Time. Why
don't we take a 15-minute break, and we will pick up, then, at
10:15 Central Standard Time? Thank you all. We will take a
short break.

(Recess.)

JUDGE MARCUS: Do you have an order in which the
cross—-examination is going to proceed? Have the plaintiffs

settled on that?
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MS. KHANNA: Yes, Your Honor. The Caster plaintiffs
will cross-examine Mr. Bryan first, and I believe then
Milligan. And then Singleton.

JUDGE MARCUS: Okay.

MR. DUNN: That's my understanding, as well, Your
Honor.

JUDGE MARCUS: Mr. Blacksher, that's your
understanding, as well?

MR. BLACKSHER: Yes, Your Honor. That's why I was
worried about bumping up against Mr. Brvan's timeline since I
am at the tail end.

JUDGE MARCUS: Don't woriy. You will have all the
time you need.

MR. BLACKSHER: Thank vyou.

JUDGE MARCUS: <Mr. Davis, let's proceed. Thank you.

BY MR. DAVIS:

Q Mr. Bryan, did you assess the compactness of the Hatcher
plan?

A I did.

Q I will share page 31 of Defense Exhibit 2.

Your scores of the Hatcher plan appear in Table 5.5.

A That's correct.
0 Okay. Tell me -- summarize how the Hatcher plan's
compactness scores compare to Alabama's 2021 plan. Does it
perform better, worse, the same?

Christina K. Decker, RMR, CRR

Federal Official Court Reporter

101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com

851




10:19:03 5

9

10:19:26 10

11

12

13

14

10:19:52 15

16

17

18

19

10:20:22 20

21

22

23

24

10:20:3925

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 64 of 331
852

A Yeah. Sure. Sure. So again, there are two different
ways that you can summarize compactness. You can summarize it
for the plan as a whole, and then you can summarize it by
district.

And as we discussed earlier and as Dr. Duchin has pointed
out, the total metric here is just a layman's simple summary
statistic to help us understand relatively for one plan versus
another plan how a district performs.

So when we look at the Alabama plan versus the Hatcher
plan, pretty much across the board as we(liook at the
Polsby-Popper, the adapted Schwartzberg score, the Reock
scores, and the convex hull scores, if you look at all four of
these different measures, you (ee that the Alabama plan is much
higher. It performs much, imuch better.

There's -- in one @area, it's around District 4, I believe,
where there is a little bit lower score for the state of
Alabama. You can see that my total score for the state of
Alabama there, low at 1.6. Similarly, around District 6, also
at about 1.55, those two relatively low areas.

Those are driven by some physical features at the
intersection of these districts. I refer to it as the Bankhead
Lake area. There's a lot of water features, a lot of curvy
lines and things in those districts, just by their physical
features, less compact. And that is part of the reason that
when you compare those specific districts with the couple of
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comparable districts in the Hatcher plan, you may see a couple
of instances there where the Hatcher plan is not as low, just
because it does not have boundaries that exactly follow those
physical features. But in aggregate, across the board, every
measure that you would look at would say the Alabama plan is
superior, sometimes significantly so to the Hatcher plan.

Q Got it. But the Court, if it wants to look at Table 5.4
and 5.5 and compare the scores for each district in the Hatcher

plan and the state's plan; is that right?

A Right.
Q Okay. Let's look at some of the‘maps you prepared for the
Hatcher plan, Mr. Bryan. I want fo turn now to Page 44 of your

report, Page 44 according to the filing information on the top
of the page.
What do we see in_ fhis map, Mr. Bryan? This Map

Appendix 57

A Sure.

Q Tell us what you are showing us in this map.

A Sure. So this is a -- this is consistent with some of the
other maps that we've produced for different plans. It's an

outline of the Hatcher plan, and it shows the percent black
alone by -- let's see -- this is actually mislabeled. This is
a black alone by county map. So I would disregard the label
within the map and refer to the map appendix, the title of the
map. This is black alone by VTD -- by county.
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Q Thank vyou.

Now, this District 2 -- you see my cursor moving, I take

it, on the screen?

A Yes, I see.

Q District 2, which takes part of Mobile County and then
goes east, and District 7 which includes this finger into
Jefferson County, those are the two majority-black districts in
the Hatcher plan, are they not?

A That's correct.

Q Is there any county in the state that is more than

40 percent black population that is not included in either
District 7 or District 2 in the Hatcher plan?

A There's only two pieces that I see. There's, again, in
Jefferson, there's a littleportion of the district that goes
outside of 7. And theny I think similarly, you move your
cursor down and over.to the right, that county with 79 percent
goes just over the edge. And that's slightly split by
district, as well.

But other than that, yeah. And 43 right there. Other
than that, there's no other 40 percent or greater wholly
contained counties in any other districts.

Q Let's move to the next map, Map Appendix 6. What are you
showing us here?
A Yeah. So this would be the Voting Age Population by
county overlaid with the Hatcher plan, again showing the high
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concentrations of population in Jefferson County and Mobile and
Baldwin counties.

Q Where does it appear, according to this map, that

District 7 is getting most of the people that populate this
district? Most of the people, regardless of race.

A Yeah. The biggest piece would be coming from the area in

Jefferson County.

Q And where would District 2 be getting most of its total
population?
A It's a little less clear here because you've -- it is

intersecting the Mobile and the Baldwin counties to the
southwest. But there is another also another populous county
in north central -- 177,427, right in there. So that's a
corner, just given that wechave 700-and-some thousand
population, that county“would be contributing
disproportionately to” the overall plan.

Q Yeah. This¢is Montgomery County, correct?

A Yeah. Correct. 1It's not labeled on my map, but, yeah, I

believe that's correct.

Q Let's look at Map Appendix 7 on the next page.

A Sure.

Q What do we see here, Mr. Bryan?

A Yeah. So this is the -- this is the plan that shows the

percent black alone by the VTDs overlaid with the Hatcher plan.

Q Okay. What, if anything, is indicative to you of the map
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drawers' intention when you look at the splits of, say,
Jefferson County, here between 7 and 6, and Mobile County
between Districts 2 and 17?

A Sure. I'll be careful to put myself in the mindset or
speak for the intention of the map drawer. I will speak more
so to the appearance or the outcome of the map, if that is all
right.

Q Assume that's what I asked. 1Is this any appearance here
that jumps out to as an a demographer?

A Yes. I would be more precise if I dfocus on that than
intent.

As you follow the new Distriet 2 starting kind of over on
the eastern edge of the state mear the border, near where
Columbus is, and you see that the northern edge of District 2
starts tracing from east to west across the central part of the
state, you can see easily that that line almost precisely
exactly follows &he contours of the very highest black
population VTIDs -- can literally go from one to the next and
look on the northern edge of that line and see what I call the
yellow, red, you know, 10 percent, 20 percent black, and then
you go below that line and you immediately see a 60 percent or
more black. It is literally like the dividing line of black
and much less black population.

As you follow that boundary around to the central part of

the state through the Black Belt, District 2 turns south and
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goes down towards Mobile and Baldwin counties. You can see
that the map -- and the map that District 2, the boundaries of
it go down around Mobile. I think we have another map that may
show it in more detail. But we can illustrate that in this
plan the boundaries of District 2 went around Mobile, not
following a city boundary or any other administrative
boundaries. It just followed the edge of where black
population was and was not.

Similarly, in District 7, you can see that it captures
large portions, very carefully captures darge portions of black
populations. And as you go into Birmingham, Jefferson County,
you can see that it nearly perfectly outer bounds only the
exact black population VTDs in ‘the northeast corner of
Birmingham.

Q Why don't we go ah@ad and look at some of the close-up
maps that you prepaxred.

Let's look at Map Appendix 97

A Right.
Q What do we see here, Mr. Bryan?
A Sure. So the dark line, if you can see carefully enough

it's kind of dark black and a purple line. That's the existing
district boundaries.
The --

Q Let me interrupt you. By existing, do you mean the 2011
plan?
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A Yes.
Q Okay.
A Thank you.

The existing 2011 district plan. And what I have done
here is I have overlaid, again, with a blue outline where the
Hatcher plan boundaries are. And if you look, what the Hatcher
plan does, is it kind of follows closely along where the
existing districts were, but then I have shown with little blue
dots here where the Hatcher plan did what we call an outer
bound. That is it went beyond the existdng districts and
grabbed just the precincts that had the highest concentrations
of black population.

You can see that there are plenty of VTDs surrounding
Birmingham that are colored*yellow and orange, reflecting lower
black population concentrations. And the plan just really
prioritized -- appears to have prioritized making sure that it
got the highest bhlack concentration VIDs into the plan.

Q Thank you.

Let's look at the next map, Map Appendix 10.

A Sure.
Q What are you showing us with this map, Mr. Bryan?
A Yeah. So one of the -- in just looking at the data for

the new Alabama plan, what I suspected we were going to find is
that there were some VIDs -- I did not know where, but there

would be some VTDs where there was black population that would
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be disgorged, displaced, moved out to other districts.

This was the 5 percent of, you know, several thousand
blacks that we had talked about earlier today. And I found
this part of Birmingham to be the area where that displacement
took place. I know that was not the intent of the mapmaker.
It's an effect of their efforts to draw a more compact plan.

MR. DUNN: Your Honor, could I ask that he not testify
or try to testify as to the intent of the mapmaker? I don't
know how he can possibly do so.

JUDGE MARCUS: I think the point is well taken. I
don't think that was the thrust of your question in any event,
Mr. Davis.

MR. DAVIS: That's carrect.

MR. DUNN: I don't“think it was a problem with the
question, Your Honor, but I think it's a problem with the
answer.

JUDGE MARCUS: I understand, Mr. Dunn. So Mr. Bryan,
focus specifically on the question as it's put by Mr. Davis, if
you would. He's asking about appearance rather than intent.
BY MR. DAVIS:

Q Yeah. Let me rephrase, Mr. Bryan, and ask you what moves
do you see were made in this part of Jefferson County between
the 2011 and the 2021 plan?
A So there is a black and white line across the middle of
the map. And above that black and white line, there are
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1| several squares, as opposed to the circles I mentioned earlier.

2 || Those squares identify high black concentration VTDs. Those

3| high black concentration VTDs have previously been in the

4 | existing plan or in, as you can see by the location of the new
10:32:43 5 || 1line, those black VTDs are no longer contained in District 7.

6 The black line has the geometry effect of making the

7 | boundaries of the district here more compact and more simple.

81 Q Thank you.

9 Now, let's look at Map Appendix 11, it will be the last

10:33:0810 | map in the Hatcher plan.

11 ] A Yep.
121 0 Tell us what we see here.
13 A Right. So this is a view of the Hatcher plan. You can

14 || see in the northern parts,-just a little bit of the existing
10:33:2315 | 2011 congressional plan% And so what we're looking at here is

16| a close-up 0of where the boundaries of District 2 go down into

17 || Mobile County in¢the population that is added to District 2 in

18 | this plan.

19 And what we can see is that in the areas surrounding the
10:33:4320 || intersections of District 1 and District 2, that there is lots

21 | of VIDs that have very low black populations. This is

22 | represented by red, orange, and yellow areas.

23 And what we see here is that with this plan, District 2

24 | extends down into Mobile, again, not following any other
10:34:0725 | administrative or physical geography and grabs only the pieces
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of Mobile shown in dark black, which represent the highest
concentration of black population in the county.
Q These dark green precincts, you mean?
A Yes. As you can see, especially in eastern Mobile, the
line goes down. There's very low black population to the right
edge of that line. There's very high black population to the
left edge of the line. And if it was one black VTD, I could
pass it off as happenstance. But there's obviously several of
those here illustrating that.
) Thank you.

Now, Mr. Bryan, I want to refer. you to page 32 of your
report, going by the filing number:
A Yes.
Q What is your conclusica, if any, from your analysis of the
Hatcher plan?
A In looking at the changes that were made in the two
districts that sought to be black majority districts, they
appear to be racial gerrymanders because of the way that the
lines were drawn to precisely include just black populations
and to precisely exclude non-black populations.

MR. DUNN: Your Honor, again, he is straying over into
testifying about intent. I object to that and move to strike
the last answer to the extent it does that.

JUDGE MARCUS: Overruled. He said there appeared to
be racial gerrymandering, including blacks in one way,
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excluding whites in the other way.
I didn't take it as bearing on intent. Overruled. You
may proceed.
BY MR. DAVIS:
Q Mr. Bryan, did you review the reports that were submitted

in this case by Mr. Bill Cooper and Dr. Moon Duchin?

A I did.

Q And does your analysis appear in a report supplemental
report that's been marked as Defense Exhibit 47

A Yes.

Q Okay. Did you review the demographics of the plans that
Dr. Duchin submitted?

A I did.

Q And this is a summary-of one of her plans on page 27 of

Defense Exhibit 4.

A That is correct.

Q Okay. Do Dz. Duchin's plans include two majority-black
districts?

A By both metrics of black alone and all black or any-part

black, they do. I would like to acknowledge that I have done
an analysis comparing my all black with the any-part black from
her reports, and I believe that our statistics are representing
her plans match precisely between both of our analyses insofar
as the all black and any-part black.
Q Do Dr. Duchin's plans present majority-black districts

Christina K. Decker, RMR, CRR

Federal Official Court Reporter

101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




10:38:22 5

9

10:38:42 10

11

12

13

14

10:38:57 15

16

17

18

19

10:39:22 20

21

22

23

24

10:39:46 25

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 75 of 331

863
when you consider only Voting Age Population?
A In that case, the answer would be it depends.
In the -- in this particular -- would you like me to speak

to Duchin plan D, what I see on the screen?

Q That would be fine. Let's -- for the record and for the
Court's benefit, you present the demographics of all of her
plans, correct?

A Yes, I do.

Q And that begins in the appendix of your -- in Defense
Exhibit 4, it begins on page 25 of Defense Exhibit 4. Then you

see each of her plans addressed in turn, correct?

A Yes.

Q Why don't we ap dress this plan, her plan A?
A Great.

Q Tell us whether Dr% Duchin's plan A presents

majority-black districts of Voting Age Population?

A It does. By both black alone and any-part black.
0 And what about her plan B?
A In this plan, the black-alone statistics do not rise to

meet the majority threshold. The percent all black, any-part
black statistics in this case do rise to the 50 percent or
greater majority threshold.
Q Okay. And C?
A Yes. So in this particular case, District 2 does not rise
to the majority threshold for black alone, but it does rise to
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majority threshold for all black or any-part black.

District 7 in her plan would be a majority, whether black
alone or all black.
0 Okay. And, now, what about plan D or plan 47
A Yeah. So consistent with plan C, in District 2, there's
by black alone, it would be a minority, would not rise to the
majority threshold. By all black, it is a fair majority of
50.05 percent. With District 7, they look solid majorities at

50.55 percent black alone and 51.7 for all black or any-part

black.

Q Okay. And next in your report, ©n the next page,

page 28 --

A Yes, sir.

Q -- you start to present demographics of the plans that

Mr. Cooper offered?

A Right. That's correct.

Q All right. <liet's look at his plan 17

A Right.

Q Does it contain two majority-black districts when you

consider Voting Age Population?

A Yes. In District 2, by the black-alone measure, it does
not, but by all black it does. 1In District 7, both by all --
by black alone and all black, they are definitive black
majority districts.

0 Great.
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District -- excuse me. What about plan 2, does it have
two majority-black districts considering Voting Age Population?
A Yes, sir. As with one, black alone in District 2 is not a
majority, all black is. And District 7, again, has majority by
both black alone and all black or any-part black.

Q What about for plan 3°?
A In this particular plan, neither District 2 nor District 7
would rise to the 50 percent threshold. The all black
definition would achieve a majority in District 2 of
50.3 percent, and would achieve a bare majority, 50.09 percent
in District 7.
Q Plan 47
A Yeah. In this case as well, by the black-alone measure,
Districts 2 and District 7<would not be a majority by black
alone, but would be a m&jority under all black, District 2, a
fair majority, 50.07,  and District 7 at 50.009.
Q What about Cooper plan 57?
A Yeah. So, again, in this case, just as with some of the
other plans Cooper has presented, the percent black-alone
statistic, you would not rise to a majority in Districts 2 or
7, but you would rise to a majority -- more definitive majority
in this plan with 50.2 percent all black in District 2 and
50.09 percent in District 7.
Q Finally, Cooper plan 6.
A Sure. Again, in this case, similar to the previous plans,
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neither his District 2 or 7 rise to be a majority. They're
close, but are not a majority by the black-alone measure, but
both of them are majority districts by the all black or
any-part black measure.

Q Okay. By the way, Mr. Bryan, did you find similarities
between the plans presented by Dr. Duchin and Mr. Cooper with
the Hatcher plan that we discussed earlier?

A There were general similarities, yes.

0 You assess —-- did a core retention analysis of the plans

that Dr. Duchin and Mr. Cooper presented; did you not?

A Yes, I did.

Q Just generally -- we will not- go through all ten plans.
A Okay.

Q Tell us generally howcthey performed with core retention.
A Sure. And thank ysu for that.

The performance.of the core retention for the Duchin plans
are similar withéthe Hatcher and with many of the features of
the Cooper plans as well. We see especially in District 1 the
total population's core retention is relatively low, 64 percent
core retention of the blacks is much lower at 32.5 percent.
This is consistent with what we found in District 6 as well.
And just reflects the significant rearranging of the black
population for the effort to create two black majority
districts.

Q Okay. So your core retention analyses begin appearing on
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page 3472
A Yes.
Q If the Court wishes to find details about your analysis,
could they find parts of this sort for each of the plans
presented by Dr. Duchin and Mr. Cooper?
A There will be -- there are details of the plans and the
core retention throughout my report, yes.
Q So is it true for all of the plans presented by Dr. Duchin

and Mr. Cooper that they performed more poorly than Alabama's
plan in core retention and in the differential treatment of
black voters?

A That is true in both regards!~ The core retention of the
total population in the different Duchin and Cooper plans

were -- for the total popudtation were in the 50 percent to

60 percent range, compared with the 90 percent for the state of
Alabama plans.

And then the performance of the black core retention was
lower, obviously, because of the rearranging of the black
population. So those numbers were more commonly in the
50 percent and sometimes lower range.

Q Did you assess whether the plan submitted by Dr. Duchin

and Mr. Cooper created any incumbent conflicts?

A T did.
Q And what did you find?
A I found that the evidence in the Duchin plans was that
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there was not any regard to incumbency in the drawing of the
plans. So, for example, in plan A, there is an instance where
Representative Sewell, Representative Palmer, Representative
Rogers are all one district, and Representatives Moore and Carl
are in District 1's, leaving three districts unrepresented.

There were similar pairings in each of her plans. And
there was also pairings in Cooper's plans, as well.
Q Thank you. And can the Court find details of your
analysis on page 16 of Defense Exhibit 47?
A Yes.
Q Before we turn to compactness, M¥. Bryan, the transcript
will show us precisely what was said, but I believe yesterday I
heard Dr. Duchin say or refer (to as minority opportunity to
elect as a traditional districting principle. Perhaps to be
more clear, she said prétecting or preserving minority
opportunity to elect.

Would you consider any of those things to be a traditional
districting principle?
A I have not ever heard that as a traditional or
contemporary redistricting principle and I would not agree with
that.
Q Thank vyou.

Did you assess compactness of the plans submitted by
Dr. Duchin and Mr. Cooper?

A Yes.
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Q Okay. And in your analyses we found beginning on page 57
of Defense Exhibit 4, right?
A Yes.
Q Let's look at Dr. Duchin's plan A. How does the average
score for the entire plan compare to Alabama's plan?
A Generally her plans outperform the Alabama plan across all

these metrics.

Q Do each of her districts perform better than Alabama's?
Not each plan, but each districts within the plan.

A Right. Right. This was something ©hat I noted in her
report. Dr. Duchin presented the summary statistics that you
see below in each one of her plans“for Polsby-Popper and, I
believe, Reock. She did not in her original report present
information on the compactngss by district.

I understand she may have in a subsequent report, but I
did not see that report or those findings. I refer here only
to my own observations and findings from my analysis.

My findings and observations in my analysis is that in the
districts that were more heavily focused on in order to achieve
the two black majority population districts that she said she
was seeking to achieve, those districts' compactness suffer
tremendously. They're much lower because they had to be drawn
in a very specific way, disregarding other traditional
redistricting principles in order to achieve her objective.

So you can see here in Districts 1 and 2 in particular,
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that the compactness scores for her plans in these areas were
low. And it's understandable, given what she was seeking to
achieve there.

What is notable to me, though, is that compactness was
sacrificed in this part of the plan, but compactness was
prioritized -- appeared to be prioritized in the drawing of
other parts of her plan.

So, for example, if you look at Districts 4 and
Districts 5, the area that you see in my charts as being
highlighted in bright green, those areascwere drawn in such a
way to significantly improve compactness. It impacted the core
retention of those areas for sure; but it sacrificed core
retention for the benefit of compactness.

So the overall outcome, the summary statistic of
Dr. Duchin's compactness analysis really, I think, masks some
important details, which is that compactness took different
roles in different parts at different times of the design of
her districts.

0 In Districts 1 and 2 in Dr. Duchin's plans, are those the
districts that appear in the southernmost part of the state?
A Yes, I believe so.
Q And are 4 and 5 the districts in Dr. Duchin's plan that
appear in the northernmost portion of Alabama-?
A Yes, I believe so.
Q You present similar analyses of Mr. Cooper's districts, do
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you not?
A Right. Yes, I do.
Q And how did the compactness of Mr. Cooper's plans compare
to the state of Alabama's?
A Generally, they were poorer performing compactness
compared to the state of Alabama.
Q I will represent to you, Mr. Bryan, that Mr. Cooper
presented an additional plan in a supplemental report. Was
that available at the time you prepared this report?
A No.
0 So you have not analyzed distrigits -- Cooper's plan
number 7 in this report, correct?
A I am aware of the report. ; I have not analyzed the report.

Q Thank you.

Let's look now at_some of the maps you prepared.

Showing you now. Map Appendix 5, which appears on page 68
of Defense Exhibit 4. Would you tell us what this map shows
us, Mr. Bryan?

A Sure. So this map shows, again, kind of the dark
outlines, the dark contours here. Those are the outline of
existing historic 2011 congressional districts. And then there
is a lighter green outline that shows the outline of Duchin
plan A overlaid with the existing historic Alabama plan.
Q Thank you.
So you can see the lines here of the 2011 Alabama plan and
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Dr. Duchin's plan A, correct?

A Yes, that is correct.

Q Then next, in Map Appendix 5A. What do you present?

A Can we go back to the previous map for a moment?

Q Yes.

A Okay. And so I want to make an additional comment here on
compactness.

Q Yes.

A Districts 4 and 5 in the northern part of the state really

have nothing to do with the objective ofcachieving two black
majority districts, which I heard and ‘“understand to have been
the overriding objective of the pilan.

So in looking at this map, in looking at the existing
Districts 4 and 5 and the néw Districts 4 and 5, I do not see
any other reason for thé new Districts 4 and 5 as being drawn
except for potentially for the purposes of compactness. They
were unrelated to the objective of the black majority district
drawing.

I just wanted to state that as an observation.

Q In the various plans you have reviewed, whether it's the
Hatcher plan or Mr. Cooper's plan or Dr. Duchin's plan, have
you seen any of them draw African-American population from say
the northernmost third of the state in order to populate their
majority-minority districts?

A I have not.
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Q Okay. Let's go on now, then, to Map Appendix 5A.

A Yes, sir.

Q Tell us what you are showing us in these maps.

A Sure. Yeah. So this -- this map presents Dr. Duchin's --

can you please zoom out? Thank you.
This map shows Dr. Duchin's plan A outlined in black
outline overlaid with the percent black-alone Voting Age

Population by VTD in Alabama.

Q Okay. And did you present the same two maps --
A Sure.
Q -— for each of the plans presented by Dr. Duchin and

Mr. Cooper? First the map comparing the 2011 plan with
whichever plan plaintiffs' expert is presenting, followed by a
map of defendants' expertscvlans overlaid with VTDs color coded
by concentration of Afrdcan-American population?
A Yes, that's the.process.
Q So those willi all appear in the map appendices should the
Court wish to review them for any plan?
A Yes.
) I will refer you to page 19, Defense Exhibit 4, Mr. Bryan.
Tell us, as a demographer, what is your overall conclusion
after analyzing the plans presented by Dr. Duchin and
Mr. Cooper?
A I think there's really two key takeaways.
The first one is that they use -- they're able to use
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sub-county geography in order to achieve a balanced population,
and more often than not, to achieve a black majority population
in two districts. Again, it's depending on the definition, the
exact plan. But generally, that's what they were able to
accomplish.

In achieving that, there were other traditional
redistricting principles that were generally sacrificed. And
by that, I mean there were cases where there is less
compactness, the core retention is sacrificed significantly.

So, therefore, the continuity of representation because of
the cracking and packing of the incumbents and then the --
mostly based on the -- mostly based on the incumbents, but also
based on the core retention anelysis, there is a significant
impact to the continuity of “representation in these plans.

And so I would say“on the whole, that there were numerous
traditional redistricting principles that were traded off,
sacrificed in the pursuit of these other goals.

Q I want to go back to the map we were reviewing a moment
ago. Map Appendix 5A.

A Sure.

0 In which -- Dr. Duchin's plan A.

Mr. Bryan, as a demographer, as one who is drawn and
critiqued many redistricting plans, are you aware of any
redistricting criteria that would lead a map drawer to draw
this congressional map than by Dr. Duchin's plan A?
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A I'm not aware of a traditional or combination of
traditional redistricting principles that would lead this to be
drawn in this precise way.
Q Okay. Are you aware of any need that Mobile County in
order to follow the traditional districting criteria of
compactness triggers?
A Can you please restate the question?
0 Yes, of course.

Would a desire to make districts compact lead a map drawer

to split Mobile County?

A No.

Q No. Would a desire to preserve communities of interest
preserve —-- lead a map drawer (to split Mobile County?

A No. My research would“suggest it would not.

Q Do you need to spl@t Mobile County in order to avoid

putting incumbents in” the same district?
A No.
Q Do you need to split Mobile County to preserve the core of
existing districts?
A No.
Q Do you need to split Mobile County to equalize population
among the districts?
A No.
Q Your experience as a demographer, Mr. Bryan, do you see
anything that would lead a map drawer to draw this map other
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than a desire to divide voters by race in order to draw two
majority-black districts?

A I do not.
Q Would you give the same answers if we went through each of

these maps of Dr. Duchin's and Mr. Cooper's plans?

A Yes.

Q Mr. Bryan, in your opinion, as a demographer, have the
Caster and Milligan plaintiffs proven that it is possible to
draw two majority-black districts without splitting Jefferson
and Mobile counties along racial lines?

A No.

Q In your opinion, as a demographer, have the plaintiffs
proven that it is possible to draw two majority-black
congressional districts incAlabama without sacrificing
traditional districting@criteria?

A No.

MR. DAVIS: Your Honor, may I have a moment to consult
with my colleagues?

JUDGE MARCUS: You sure can.

(Counsel confers with co-counsel.)

MR. DAVIS: We have no further questions for Mr. Bryan
at this time, Judge Marcus. Thank you.

JUDGE MARCUS: All right. Thank you very much. We
will take a break for lunch now and reconvene at 1:10 Central
Standard Time. It's a little less than an hour and 10 minutes
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from now. That would be 2:10 eastern time. Do I have that
right?

MR. DUNN: No. I think it's 12 -- 11:00 Central.

JUDGE MARCUS: I'm sorry. So we're -- right now you
are 11:00 o'clock Central Standard Time. So we really do have
some time to proceed with cross. Are you ready to proceed,
Ms. Khanna?

MS. KHANNA: I am, Your Honor.

JUDGE MARCUS: All right. Let's proceed with
cross—-examination.

MS. KHANNA: If you will give me one moment.

JUDGE MARCUS: Do you want a short break, a 5-minute
break?

MS. KHANNA: I thipk I can jump in. Just give me
two seconds to get my nGtes in order.

All right. think I am ready to go.
JUDGE MARCUS: Thank you. You may proceed.
CROSS-EXAMINATION

BY MS. KHANNA:

Q Good morning, Mr. Bryan.
A Good morning.
Q My name is Abha Khanna. I don't think we have met before,

and I met with, I think, the Caster plaintiffs in this case.
A It's a pleasure to meet you. Thank you.

Q Same here. So you produced two reports in the cast -- in
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the Caster case; is that right?
A Yes.
o) And that was the first one, I believe is marked
Defendants' Exhibit 2 on December 10th, and the second marked
Defendants' Exhibit 4 on December 20th; is that right?
A That sounds right.
Q And just to clarify. You have not seen any of the Caster
plaintiffs' expert reports at the time you submitted your first
report in this Caster case; is that right?
A I don't believe so.
Q And you had not seen any of Mr. . Cooper's illustrative
plans at the time you first submitted or submitted your first
report in this case; is that right?
A No, I did not see either Mr. Cooper or Dr. Duchin's plans
until later in the case«
Q So only -- so later in the case is -- during your
supplemental report, that's the only time --
A Yeah.
Q —-— where you actually analyzed any of Mr. Cooper's plans;
is that right?
A Yeah. Uh-huh.
Q Did you provide any response or analysis regarding
Dr. Palmer's expert report on racially polarized voting?
A No. I have no -- I am not a political scientist. I offer
no opinion on any of the political science related reports.
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Q And you don't provide anything to refute Dr. Palmer's
conclusions regarding the performance of black-preferred

candidates in any of Mr. Cooper's illustrative plans; is that

right?
A No.
Q You also don't dispute any of Mr. Cooper's analyses on

socioeconomic disparities between blacks and whites in Alabama?
A No.

Q And nor do you address any of the conclusions in

Dr. Bridgett King's report relating to the history of
discrimination in Alabama?

A No.

Q So you have been retained as an expert on behalf of the

Secretary of State in thiscgase; is that right?

A Yes.
0 When were you first retained?
A I do not know the exact date that I was retained. Is that

something I can consult with my colleagues to get an exact
date? 1Is that necessary? It's --
Q I don't need an exact date.
A -- three months this fall, you know. I apologize. I
don't have the precise date. 1It's been probably about three
months ago when I was originally contacted on the case.
Q Do you know if it was before or after the congressional
plan for Alabama was adopted and enacted on November 4th?
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A I would have had conversations about the case before the
enacted plan, but I could not have begun the work on the plan
until after that date.

0 And do you know if it was before or after mid August, when
the census data was released?

A It would have been after mid August.

Q Mr. Bryan, this is your first time testifying in a federal

court; i1s that right?

A That's correct.

Q Or in any court?

A Yes.

Q So in your report, and I think several times during your

testimony as well, you mentioned that we observed this or you
referred to our analysis. <Did anyone else assist you in
preparing your analysis@in this case?
A I have —-- I own.a company and I have an analyst and a
director of analg¢tics that help me execute some of the
technical parts of my analytics.
Q So when you refer to we or our conclusions, are you
referring to anyone other than your own analyses and
conclusions?
A The conclusions, the interpretation of those are mine and
mine alone.
Q And I believe you mentioned during your direct examination
that you're not a political scientist, but you have often
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worked with political scientists?
A That's correct.
0 Consulted --
A Yeah.
Q Were there any political scientists that you consulted in

preparation for your work in this case?

A Not that I consulted for my work, no. There is another
political scientist who is working on the case, but my work was
not done in correspondence with his work in this case.

Q I am going to turn to your census demography analysis. I

am looking at page 5 of your supplemental report. Here you

include -- I think we can pull itlup as well.

A Yeah. Thank you.

Q I think here you inclu@e -- you see at the top-?

A Yeah.

Q The title Census” Race Definitions; is that right?

A Yeah, that's correct.

Q Okay. And if I am reading correctly in the first
paragraph of -- on this page, you say here that you were -- you

tried to define and document the true black population of the
two black districts in each of plaintiffs' illustrative plans?
A Yeah, that's correct. Uh-huh.
Q And you also note that it was unclear why here plaintiffs
refer to undocumented voting strength statistics rather than
census Black Voting Age Population.
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Did I read that correctly?
A Yeah. That's correct.
Q Can you explain what you mean by undocumented voting
strength statistics?
A Yeah. Typically, in cases like this, when we're measuring

the performance, the racial performance and characteristics of
a district, we would use the decennial census data that are
used by law to define, draw, and characterize a district.

I typically would not use, at least for the design and
characterization of a plan, would not ever use the voting
strength or voting characteristics or woting behavior. We
typically leave that to the political scientists to focus on
that.

So when the plaintiffis“have a chance and they have the
opportunity to characterize the plan by the race data that is
from the census and-use voting data instead, that was
inconsistent to me. I understood it, but it was inconsistent.
Q So was it your position that Mr. Cooper used undocumented
voting strengths statistics in creating any of his or
evaluating any of his illustrative plans in his report?

A I just -- insofar as it's undocumented, I didn't see where
they came from. I have no —-- because we don't use those in our
analysis, I have no ability to verify those. And we did not
analyze those, so I can't speak to those statistics or why he
used them.
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Q Can you explain what specific statistics you are referring
to in Mr. Cooper's report?

A I cannot. I would have to go -- pull up a copy of his
report and look at it in some detail to answer that. But I
would stand by my assertion that we would focus exclusively on
the census data that is the public law data and not on any
voting related data for the design and characterization of a
plan.

Q But it's your understanding that Mr. Cooper used voting

strengths statistics in his illustrativelplans or in his

reports?
A Yeah. Among other things, yes.
Q And can you give me an example of what a voting strength

statistic would be?
A Yeah. I would hava to pull up his report to make a
specific reference to it, but it's generally a characterization
of the number orithe percent of the population that by race
voted in a particular way.
Q So your understanding of voting strength statistics is
something that measures the voting behavior of individual
voters in the state; is that right?
A Yeah. I would be very cautious since I am not a political
scientist and I do not study those statistics or use those
statistics in my analysis, I would not want to represent myself
as someone who has deep expertise in voting strength by race
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and recognize it. I know what it is, but I am not an expert in
it and I don't use that in my analysis.

Q Do you dispute that Mr. Cooper used census data in
constructing or in evaluating his illustrative plans as
reported in his expert reports?

A He did use some census data, yes.

Q Used some census data?

A Beg your pardon?

Q Did you say he used some census data?

A He did, in some cases correctly, and some cases
incorrectly, but, yes, he has tables.©f census data in his
report.

Q Do you have an example of 'a place where he has used census

data incorrectly?

A Yeah. May I refer?to a part of my report?
Q Sure.
A Thank you. <I am reading from my report.

In his plan 4, he reports the total population
incorrectly.

In plan 5, he reports total population by district
incorrectly.

He reports the -- in plan 5 VAP population incorrectly.
While those numbers were incorrect, his reported percent VAP
black and percent white were reported correctly. So his tables
had internal inconsistencies.
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Let's see. 1In his plan 6, the VAP population 18 plus is
reported incorrectly. And his VAP 18 plus population is also
reported incorrectly. So there were places where there was
inconsistencies within and across his different census tables.

I was able to identify with my analysis of the census data.

Q I understand. Thank you for the clarification.
A Thank you.
Q Were you present or were you in trial -- in our Zoom trial

when Mr. Cooper testified?

A I was not. I was not present and I(do not know anything
about his testimony.

Q So you didn't hear him explain that the figures that you
just talked about in his report were actually typographical

errors that are accurate in“the exhibits attached to his

report?
A No.
Q Did you measure the -- did you evaluate the data as

reflected in the exhibits, the detailed exhibits attached to
Mr. Cooper's report?
A No. I didn't examine any subsequent exhibits. And in
this business, if it's an error, it's an error. Whatever the
explanation or the root cause of it is, it is either right or
it's wrong. And when I refer to his report, I saw the numbers
and they were not correct.
0 So you are familiar, I imagine, that when Mr. Cooper
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submitted his first report, he included with it a number of
detailed exhibits with charts, tables, and maps, correct?

A Yeah. I recalled that there are those exhibits, yes.

Q Those were not subsequent to his initial reports, those
were alongside his report?

A Yeah. I am recalling. I believe so.

Q And you did not review those exhibits in evaluating his
plans; is that correct?

A I only reviewed the detailed -- the maps and the census
data characteristics of his plans.

0 I just want to make sure I am clear.

A Yeah.

Q When you discuss the data in his report, you only looked

at his written report, thecdeclaration, not the exhibits

detailed, the census data, the maps that were attached to that

report?
A Right.
Q And the same would be true of his supplemental report, you

reviewed only his report, but not any of the exhibits attached
to it?
A I mean, I -- I reviewed the -- all of the pages that were
in his supplemental report, but focused on the data. Again, I
did not examine his plan 7. I didn't have time to when I was
preparing here.
Q Okay.
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A Thank vyou.
Q Going back to the gquote that you have on page 5 of your
report, Defendants' Exhibit 4, where you say it's unclear why
the plaintiffs referred to undocumented voting strength
statistics rather than census Black Voting Age Population.

JUDGE MARCUS: Let's take our time and read it more
slowly if you would, Ms. Khanna.

MS. KHANNA: My apologies. I certainly will.
BY MS. KHANNA:
Q SO you see —-

JUDGE MARCUS: You want to read from 3, Census Race
Definition?

MS. KHANNA: I'm not (sure I understand. I can read
the highlighted language again.

JUDGE MARCUS: <1 thought you were reading some of it.
I may have misunderstood.

MS. KHANNA: I probably was. I will say it again.
BY MS. KHANNA:
Q So here, Mr. Bryan, where you say, It is unclear why here
plaintiffs refer to undocumented voting strength statistics
rather than census Black Voting Age Population. Did I read
that right?
A Yeah. That seems to be right.
Q You don't dispute that the census reports the any-part
Black Voting Age Population, do you?
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A Reports it in great detail of course, yes.

Q So the any-part Black Voting Age Population reported in
Mr. Cooper's plan is, in fact, census Black Voting Age
Population under your definition, correct?

A It's a definition.

Q Do you understand that to be census Black Voting Age
Population as you used that term here?

A When I refer to census Black Voting Age Population, I
refer to it in the context that I discussed earlier, which is a
range of values from black alone to any-part black or all
black, depending on the analysis and.the context, including
some internal definitions within that, that the DOJ advocates,
such as black alone or black plus white. I do not refer to any
one specific precise BlacksVoting Age Population here. I just

refer to it in the conteéxt of census data that describes Black

VAP.

Q Okay. Thank you for that clarification.

A Yes. For sure.

Q If we can go to -- turn to page 6 of this report.

Defendants' Exhibit 4.

Here you observed the different absolute numbers and
percentages of the black-alone population and then the black
alone in combination population, correct?

A Yeah, that's correct.

0 And I believe you touched on this with Mr. Davis, but do
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these categories correspond to what we've also talked about as

the single-race black population and the any-part black

population?
A Yes. That's correct. That's consistent.
Q And you note that -- let me see -- you note in the first

paragraph here that the latter category, the any-part black

population is 1,364,736 people. Did I read that correctly?

A Yeah, that's correct.

Q And that comprises 27.2 percent of the population?

A That's correct.

0 And you also say that this represents an additional 68,574

blacks, compared to the number ofl!lpgeople in the black-alone

category?
A That's correct.
Q And those 68,000 p2ople comprise about 5.08 percent of the

total Alabama black population?
A Yes, that is correct.
0 Mr. Bryan, you don't dispute, do you, that those 68,574
blacks are, in fact, black, do you?
A Black is a measure of self identification. There are
people who identify themselves as being black and black alone.
And there's people who can self identify as being black and
black in combination with other races.
I do not have any experience or knowledge of the

identification of people in combination with other races. What
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they may answer is their prevailing characteristic. All I know

is those people identify as at least being some part black.

Q So all of those 68,574 people identify as black?
A As one of their racial characteristics, yes.
Q And as you state here, the total Alabama black population

is 1,364,736, that more inclusive figure, correct?

A That is correct, yes. And that's a very interesting
number in demography a number that has changed dramatically in
the last decade, which is why it has it has particular
relevance in the redistricting case today.

Q And as in the next paragraph, yciv also provide that the

Alabama Black Voting Age Population is 1,014,372 people

correct?
A That looks correct, yes.
Q And that's inclusive of black alone and anyone else who

identifies themselves as black?

A That's right.

Q Let's turn to the next paragraph down here, and
specifically there is a sentence here where you say, and I will
read it out loud, The alone definition is one of the most
consistently used history -- one -- sorry —-- 1is the one most
consistently used historically in VRA cases?

A Yeah.

Q Because A, a multi-race classification did not exist prior
to 2000; and, B, the alone definition has been most defensible
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from the political science Gingles II voting behavior

perspective?

A Yeah.

0 Did I read that correctly?

A That is correct.

Q Okay. I want to break this down into its component parts.
A No problem.

Q Let's talk first about the subject subheading A here.

In 2000, the U.S. Census Bureau added the option for
people to choose more than one race on their census form; is
that right?

A That's correct.

o) And before that, an individual had to select one and only
one race?

A That's right.

Q So are you suggesting here that because there was no
any-part black category before 2000, we should not count the
any-part black category in 2021, even though the census now
calculates that figure and has for the last two decades?

A I want to be careful and precise with my language here.

I'm not advocating that any one measure should or should
not be used for the purpose of Gingles II or for how a
political scientist would use it, and there's nothing in
history that would create a precedent for if and how different
definitions should be used today. I base my comment on my
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experience and working with professional political scientists,
and when we ask me for demographic data for the purpose of
doing their work, their characterization to me is that there is
a race group that is race alone, it is easier for them, and it
is more defensible for them to try and do their political
science work for a homogenous racial population than a more
heterogenous more probably defined racial population. And that
is what -- the comment that I make is based on that experience.
Q And, again, was there any particular political scientist
who you were directing this information dn your report?

A I have worked with multiple political scientists
throughout my career. And I have'heard this is a frequent
request and frequent feedback (to me in their work.

Q Did any particular podrtical scientist request this
information for your report in this case?

A The political scientist in this case was Trey Hood. I did
not provide my data to him directly, but I assume that it made

its way to him. I worked with Mr. Trey Hood in the past.

Q You would agree that the Voting Rights Act protects
African-American voting strengths -- voting rights; is that
right?

A Yes, that's what it does.

0 That was before 20007?

A Yes. Since its inception.

Q And it's certainly true today?
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A Yep.

Q So let's say we have a black Alabama resident who is both
black and Asian. Let's say before the 2000 census when they
had to choose one race, they selected black?

A Right.

Q You would agree that the person -- that person would be

considered black for purposes of Section 2 of the Voting Rights

Act?
A At that time, yes.
Q Okay. So let's say that after the 2000 census, they now

have the option to choose more than one race, they choose both
black and Asian, which is an accurdte representation of their
heritage, correct?

A Yep.

Q Is it your position that that person would no longer be
considered black for purposes of the Voting Rights Act?

MR. DAVIS: Your Honor, I'd like to pose an objection
to this question. Ms. Khanna is asking how Mr. Bryan would
view this one thing, but asking him whether a person is of
which race for purpose of the Act, I believe is calling for a
legal conclusion from Mr. Bryan. And he does not purport to be
an attorney.

JUDGE MARCUS: Ms. Khanna, are you asking for a legal
conclusion?

MS. KHANNA: I am not, Your Honor. I am really trying
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to understand what Mr. Bryan considers to be black under
this -- under the various classifications before and after
2000.

JUDGE MARCUS: I think you should rephrase your
question. The objection is sustained as to the form.

MS. KHANNA: Thank you, Your Honor.
BY MS. KHANNA:
Q Is it your position, Mr. Bryan, that this person would --
should -- would no longer be considered black when evaluating
whether a —-- whether a district that incdudes this person is
majority black?
A Again, I would leave that tolan interpretation by the
political scientists, and I would also defer an interpretation
to the guidance that was regently provided by the Department of
Justice. The Department of Justice's recent guidance -- I
don't have it in front of me -- but advocates starting with the
race alone, and then expands that definition procedurally to
include black and -- black and white. And then as a next
extension to black in combination with any other races. I'm
not an attorney, and I am not a political scientist. I do not
know what the triggers are for each one of those steps in the
progression to the different definitions, and I am not in a
position to state whether one definition is right or wrong.
Q Thank you. I appreciate that.

A Thank vyou.
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Q Is it your position, Mr. Bryan, that the effect of adding
the multi-race option to the census in 2000 would be to shut
out individuals from belonging -- multi-race individuals from
belonging to any racial group?

A Since I worked at the Census Bureau during the development
of that question, I can say that that is not the case. The
objective of adding race was to -- as part of the question
development program in the 1990s was to try and give people in
a rapidly developing more dynamic more diverse universe that we
live in the United States the opportunity to self identify
whatever they were.

Now, that did not decide or mreclude how that data would
end up being used in law or how that data would end up being
used by political scientists. At the time, the intent of that
question was to afford @eople the opportunity to identify
personally as accurately as possible all the different things
that they possibly could self identify that they were.

o) Understood.

I want to move to the second -- the part B gquote that we

read from your report.

A Great.

Q This is where you state that, The alone definition has
been most defensible from a political science/Gingles II voting
behavior perspective?

A Yeah.
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Q As you mentioned several times, you are not a political
scientist, correct?
A No. No.
Q And you are not offering an opinion in this case on the
Gingles II voting behavior?
A Definitely not.
Q You don't cite any political scientist for this statement

that the black-alone definition is most defensible, correct?
A No. There's no literature that I refer to, only my
personal experience with numerous cases and interacting with
political scientists.

It is also grounded in just basic demographic analytic
concept, which is that any time you have a group that is more
homogeneous, uniform in their characteristics, it 1s easier to
analyze and understand f£heir attitudes, their beliefs, their
behaviors, and the xest of their characteristics. Yes, it is a
universal demographic truth that the more homogenous population
you have the better job you can do with that.

The more that you add heterogeneity to this homogenous
population, that is people with different characteristics, they
may have part or one characteristics, but then they have parts
of other characteristics, whether it's in political law or
sociology or anthropology, it is harder and harder the more
heterogeneity you add to a group to understand consistently and
reliably their attitudes, beliefs, and behaviors.
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Q So the testimony you just provided about attitudes and
behaviors of various voting groups, that's just your opinion;
is that correct?
A That's correct.
Q That's not informed by any specific expertise that you
have in voting behavior or political science, correct?
A Has no grounding in my own personal experience with voting

behavior. 1It's only what the expertise provided to me by
political scientists I work with.

Q So when you say in your report thatithe black alone is
most defensible, you were just basing‘that on your own beliefs
and observations?

A No. I have been in cases where plaintiffs have presented
a black-majority population“that was 49 percent black, for
example, black alone, and only achieved majority status of
greater than 50 percent by adding the black in combination with
other races. And some of those cases where you don't quite
have a black majority because you only have black alone of less
than 50 percent have turned into what I have witnessed to be

hard fought battles.

Q You don't cite any of the cases in your report, do you-?
A No, that wasn't the point of my report.
Q But when you characterized the use of the black-alone

figure as most defensible, you are basing this on some cases,

perhaps, some information that you have that you have not
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cited, correct?
A That's correct.
Q You don't point to a single case in your report that has

used the black-alone definition in determining whether the
first Gingles precondition is satisfied, do you?
A No. And to me, it doesn't matter. This is the land of
the political scientists, and it's a reflection of my
experience with them. I don't advocate one as being right or
wrong. The breadth -- this is a secondary passing comment
about the facts of my professional experdence in this field.
The reason that I present black alone‘and black in combination
is to provide full, complete, context and understanding of the
race alone and race in combination to help me better understand
plaintiffs' representationcof the black population, which is
almost always not docum@nted, inaccurate, or incomplete. That
is why we do the complete job that we do. Not to try and prove
a point about Gingles II.
0 I really appreciate that clarification. And I understand.
A Thank you.
Q What you just mentioned, that that was just a passing
comment in your report. I am sure you understand that we
have -- I need to ask you: You wrote in your report that this
is the most defensible, and as I understand you saying now, you
actually don't mean to be concluding whether one is
defensible -- one use of a metric is defensible or better; is
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that right?

A That is correct. I am not -- I am definitely not making a
judgment that one is right or wrong or better or worse.

0 And you have cited -- or can cite no authority whether
it's legal precedent, demographics, and political science that
the notion that the black-alone definition is the most

defensible, correct?

A No. Personal experience.

0 You mentioned the DOJ guidance, and we can turn to that
now

A Sure.

Q Because you do -- you quote that paragraph on page 6 of

your supplemental report.
A Yeah.
Q This is from the D2J's guidance under Section 2 of the
Voting Rights Act for redistricting in method of electing
government bodies?
A That's right.
Q And 1if I am reading it correctly, this guidance provides
for two steps in determining who belongs in which racial
category for purposes of Section 2 of the Voting Rights Act,
correct?
A Yes. This is -- that's right. That's their guidance.
That's correct.
Q So let's just walk through this. Can you please read
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aloud the first two sentences of the block quote DOJ guidance
that you report?

A Yeah. The department's initial review based on
allocation, any response that includes white and one of the
five other race categories identified in the response.

I should state that while that is the guidance, the
incremental white to black population, for example, is almost
always very small and is rarely used. But this is the
guidance, yes.

Q And can you please read the second sentence of that
paragraph, as well?
A Sure. Yeah. My pleasure.

Thus, the total numbers flor black, Asian, American Indian,

Alaska native, native Hawaiyan or some other race reflect

single race in combinat®ons with minority and white.

Q I'm sorry. Were you reading right from the DOJ guidance
there?

A I'm sorry?

Q I'm looking specifically at the block quote that you

include in your report.
A Yeah. Uh-huh. That's what I was reading.
Q Okay. And it says that the total numbers of black
African-American as well as the other minority groups?
A Yep.
Q Reflect the total of the single-race responses and the
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multiple responses in which an individual selected a minority

race and white race. Correct?
A That's correct.
Q So just to make sure I'm understanding this first step

correctly under the DOJ's initial review, they count the total
number of black population to mean the number of people who
identified as single-race black, plus those who identified as

both black and white; is that right?

A That's right.

Q And that's just step one?

A Yes.

Q So already step one, we havel!the DOJ would count more than

just the black-alone category?
A I would say in a DOJ ¥RA case, this is the guidance that
they would use, and my_ &xperience many of these cases do not
follow the DOJ guidance. But in a DOJ VRA case, yes, this is
their road map.
Q And this is the guidance you thought was important to
provide as authority in your report, correct?
A Well, it's important context to know what all the
different rules are, provide all the information for how people
think about race. And that's the purpose of this section of my
report, to provide all the information to give clear ideas of
what the different rules are, depending on what the work is
you're trying to accomplish.
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Q Okay. Great. Can you read the second part, the last two
sentences of that block gquote from the DOJ guidance, which I
think goes on to the second step?
A Yeah. So where I see there's significant numbers to such

responses, the department will as, as required by OMB allocate
those responses on an iterative basis to each of the component
single-race categories for analysis.
Q And the sentence before that says that the department will
then move to the second step in its application of the census
data by reviewing the other multiple-race category?
A Right.
Q Which is comprised of all multiple-race responses
consisting of more than one-mimority race?
A Yep.
) So under the secon@ step, where there are significant
numbers of people who indicated they belonged to more than one
racial group, they will then be allocated to each component
racial group; is that right?
A They get allocated. They didn't get all just allocated
just to black.
Q So the person who identifies as both black and Asian, as I
understand this guidance, would -- the second step be allocated
to the black category and to the Asian category. Is that your
understanding, as well?
A That is my understanding. I do not know the exact
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allocation algorithm that the DOJ or the Census Bureau would
use to do that. It's --

Q But based on the guidance that you have quoted in your
report, you would agree that the DOJ's guidance provides
authority for the use of the any-part black metric?

A There is authority for the use of it for sure. It's one
of many different scenarios that can play out in this type of
analysis in these types of cases.

Q And I believe in this -- in the same passage that you just
read, the DOJ notes that this calculation of how it determines
the black population or any minority.population --

A Uh-huh.

Q -— 1s required by both OMB guidance and judicial opinions;
is that right?

A That -- yes, that @s true. That does not mean that all
redistricting cases-end up relying on these definitions.
That's differents

Q But, in fact, the DOJ guidance does cite one judicial
opinion in particular; is that right?

A I am in complete agreement with that. That is one
universe, and this is the rules that apply in that universe,

and I agree with you enthusiastically.

Q That is Georgia v. Ashcroft?
A I beg your pardon?
Q That case it cites is Georgia vs. Ashcroft?
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A I do not have the cite in front of me. I'm sorry. I
can't speak to that.
Q That's okay.

Well, I am just looking at your report, and at the end of

the DOJ guidance, you have a footnote that cites to Georgia vs.

Ashcroft?

A Okay.

Q Am I --

A I believe you.

Q Am I saying that correctly -- I think it's on the screen.
Do you see on the -- in your report on page 672

A Yes.

) Footnote 11°7?

A Yeah. I see that. Yep.

Q Actually, can we also —-- can also pull up the DOJ guidance

itself, just to make!sure we're speaking about the same
document? This 4¢s the document —-- this is the document that

you quoted in your report; is that right?

A Yeah, I believe so. Yes, that's correct.

Q If we can just scroll to page 13 of this document. I'm
sorry. Maybe it's -- actually, yes. Starting on page 12.

A Yeah, that's probably where I got that reference from
there.

Q Okay. Great.

A Good. Yeah. Thank you.
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Q So the DOJ specifically cites to Georgia v. Ashcroft 539
U.S. 461, page 473, footnote 1; is that right?
A Yes.
Q And that's the same cite that you include in your report?
A Yeah.

MS. KHANNA: Your Honor, I don't believe this has

actually been marked as an exhibit. I am happy to mark it as
plaintiffs' exhibit. I believe we are on 105 and offer it into

evidence.

JUDGE MARCUS: Just so I have tniis right, Plaintiff
Caster 105 is the Justice Department''s”  guidelines, right?

MS. KHANNA: Yes, Your Horor.

JUDGE MARCUS: Are you offering that?

MS. KHANNA: I amcoffering that into evidence right
now.

JUDGE MARCUS: Any objection?

MR. DAVIS: No objection from the Secretary of State,
Your Honor.

JUDGE MARCUS: Anyone else have any objection?

Seeing none, we will receive Plaintiffs' Caster 105 in the

cases before us.

MS. KHANNA: Thank you, Your Honor. And we can take
this down.
BY MS. KHANNA:
Q So have you read the Georgia v. Ashcroft opinion that you
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cite in your report?
A Have I read what?
Q The Georgia v. Ashcroft judicial opinion from the U.S.
Supreme Court that you cite in footnote 11 of your report?
A Yeah, not for a long time. Probably been -- it's been
many years.
Q Did you read it in preparation for your report?
A No.
Q If we could just pull up that case and specifically, if
you could go to footnote 1.

This is a long footnote. I won'f” make you read it all out

loud. But I will represent to you“that it's basically about
the question about what metric of black to use in a given case
where different parties aregradvocating for different metrics.
Here it was the United states and the state of Georgia.

Could you please read out loud starting with, Moreover in
the beginning of¢the -- in the middle of the footnote?

MR. DAVIS: Can I request that if Ms. Khanna would
like something read into the record that she do so, and then
I'm sure Mr. Bryan would be happy to comment on whether or not
you read it correctly. He's been talking an awfully lot this
morning.

JUDGE MARCUS: I leave it to you, Ms. Khanna. Do you
want to read it or him?

MS. KHANNA: I would actually prefer that he read it
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just to make sure we're both understanding.

JUDGE MARCUS: Okay. Make sure you have underscored
the portion that you want him to read so he can see that and we
can all see that clearly. You are asking him to read from
footnote 1 of Georgia vs. Ashcroft, correct?

MS. KHANNA: Yes, Your Honor. Yes.

JUDGE MARCUS: Mr. Bryan, do you see the highlighted
portion she's asking you to read?

THE WITNESS: I do.

JUDGE MARCUS: Would you read i@ aloud for us, please?

THE WITNESS: Yes, sir. Morxeover, the United States
does not count all persons who identify themselves as black.

BY MS. KHANNA:

Q Can you please keep reading to the end of the footnote, as
well?
A It counts those.who say they are black, those who say they

are black and white, but it does not count those who say they
are both black and a member of another minority group. Using
the United States' numbers may have more relevance if the case
involves a comparison of different minority groups.
References. Here, however, the case involves an examination of
only one minority group's effective exercise of the electoral
franchise. In such circumstances, we believe it is proper to
look at all individuals who identify themselves as black.
Q Thanks. Thank you for reading that.
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So you would agree that the present Section 2 case as you
understand it involves an examination of only one minority
group's effective exercise of the electoral franchise?

A I'm sorry. Can you restate the question?

Q Do you understand that the present Section 2 case involves
the examination of only one minority group's effective exercise
of the electoral franchise?

A That's correct, yes. That's my understanding.

Q We are not comparing the voting strength of one minority
group to another minority group?

A No. ©Not that I know of. But, again, I am not focused in
my report, my analysis, or my expertise on voting strength. So
I am a little bit out of my sandbox going there.

Q You didn't see anything in the reports -- Mr. Cooper's
report to which you responded that suggests that plaintiffs
were trying to buildia minority coalition district or compare
black voting strength or Hispanic majority district or anything
like that, correct?

A I did not. I found that it was relevant to be able to
present both black alone, as well as the black alone in
combination to provide useful context for where different
plaintiffs' plans fell because there were so many of them that
by one measure were just above and by another measure were just
below 50 percent.

So for the benefit of the Court, I thought it useful for
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them to see and understand where those numbers fell using
different definitions. I leave it to the Court and other
experts to decide which definition is most appropriate for this
case.
Q And just to clarify, you know, in these circumstances, as
reflected by the Supreme Court's guidance in the case that you
cite in your report, it is proper to look at all individuals
who identify themselves as black, correct?
A In this case, that is what that says. I do not have an
opinion of whether that is the appropriate measure for this
case or not.
Q Okay.

MR. DAVIS: I will withdraw an objection.

JUDGE MARCUS: I'mvsorry. Did we get the full answer
to the question?

MS. KHANNA: I believe we did.

JUDGE MARCUS: All right. Thank you.

THE WITNESS: Thank you, Your Honor. What else?
BY MS. KHANNA:
Q Let's see. Let's turn back to your report, and if we go
to page 9 of your supplemental report, you -- this is where you
discuss Mr. Cooper's plans; is that right?
A Yes. That looks correct.
Q And you state here that your first order of business was
to assess Mr. Cooper's statement that he is able to create two
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majority-black districts?
A Yes, that's what he alleged that he was doing, so my goal
was to analyze the degree to which he accomplished that.
0 And we can zoom out from that. But for the remainder of

that page and to the next page, you then go on to report the
black-alone figure for District 2 in each of his illustrative
plans, correct?

A I believe in the analysis we provide an analysis of both

black alone and in combination measures.

Q I think you're right when it comes &0 the tables that you
include in your appendix. But I'm -<%just want to clarify if
we can look at the text on page 9!V For instance, let's start

with the second paragraph.

For Cooper plan 1, I show in Cooper demographic

characteristics Table 3%¢10. You see that sentence there?
A Yeah. I got it.
Q Am I right &£hat you only report the black-alone figure for

District 2 in Mr. Cooper's illustrative plan here?
A In that case, yes, that's correct.
Q But for District 7, you report both the black alone and
the black in combination figure, the more inclusive figure?
A Yeah. I think that that is an important point because
what this says is that in District 2, it's a minority reported
as black-alone majority as alone in combination, whereas the
distinction here is that in District 7 it is a majority by both

Christina K. Decker, RMR, CRR

Federal Official Court Reporter

101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




11:52:58 5

9

11:53:14 10

11

12

13

14

11:53:37 15

16

17

18

19

11:53:59 20

21

22

23

24

11:54:2325

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 123 of 331
911

definitions. And it's a strong defensible majority by both

definitions. So I think it's important to highlight that.
No matter which definition you use, that plan has -- or

that district in that plan has a strong defensible black

majority population, no matter which population is used.

Q When you say strong and defensible majority-black

population, I don't see those terms here. What does that refer

to?
A Yeah. Typically, there is no hard and fast rule for what
a majority defensible strong majority isc The courts, to my

knowledge, the expertise in the field‘don't have a strong
over/under number. I have done a!significant amount of
statistical analysis in this area, and when I look at numbers
that are 50.01 percent, 504082 percent, 50.03, so forth, those
types of plans, when you do statistical analysis on them, you
can find that they ought -- the chances -- the statistical
probabilities of¢them really being a majority, sometimes can be
questionable, certainly when you put together multiple
districts with those small majority fractional majority
populations. But in my experience, when you have districts
that have 52 percent or 53 percent, certainly in a black-alone
district, I have never seen anyone argue that those may or may
not be a black majority district. 1It's a subjective threshold.
Q When you say strong and defensible, you are talking about
whether or not the demographic figure is accurate?
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A Whether that -- whether that number is representing a
black majority district or not. And I have seen numbers --
when the number is 50.01 percent, then there is usually lots of
dialogue around that about whether that really is a majority or
not. If it's -- well by the law 50 plus -- 50 percent plus

one person is the law, but those types of numbers very close to
50 percent elicit much more conversation about whether it's a

black majority than a 52 or 53 percent district would.

0 Just to be --
A I have never heard that debated.
Q Just to be clear, you provide ngopinions, conclusions, or

analysis about whether any of the!illustrative plans that you
reviewed in this case provide (trong defensible majority-black
populations, do you?
A I'm just explaining that as my opinion and response to
your questioning. It"'s not appropriate in this report to
say —-- to defendione as being strongly defensible or not. I
simply state the facts.
Q So as you noted, you do, in fact, include both the
any-part black figure and the black-alone figure in your tables
in the appendix to your report, correct?
A Yeah, that's correct.
Q And just to -- and you also have now testified that you
are offering no opinion that use of the any-part black figure
is wrong in this case, correct?
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A No, it is -- it is neither right nor wrong. It is one of
two numbers that gives the Court and the experts useful context
for where the numbers that plaintiffs' plans lie.

Q If we can scroll back or go back to your report, page 5,
at the top, and, again, at the first paragraph here?

A Right.

Q You note that in this section you will try to define and
document the true black population of the two black districts
in plaintiffs' alternative plans?

A Yeah. That's correct.

Q But at no point in your report d¢ you conclude that the
true black population in Alabama is defined as only the
single-race black population?

A Yeah. That's corrects” What I'm seeking to do, for
example, referring to D¥. Duchin's work, where she does nicely
document what her pepulation is, I appreciate the accuracy and
the clarity of her analysis. She is very transparent that her
work represents all-part black, and that's great. Very
frequently other plaintiffs don't. And in reading through the
bodies of work that I have looked at as part of this case in
Singleton, Caster, and looking at other work, for example, that
Cooper has done, there are many instances where it is not clear
what the black population is that they're referring to.

So part of my exercise is to do the analysis and the
research to make sure I know that when I see a number that says
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this district is 50 percent black or 55 percent black, because
those are not oftentimes not documented, I take it as my
responsibility as the demographic expert to find out what those
true black populations are that they are referring to. It is
much of benefit for clarity and the definition. It is not a
judgment of which is right or wrong.
Q And I just want to make sure that we are talking about
this case and the reports in this case. You mentioned
plaintiffs generally maybe even Mr. Cooper's reports in other
cases. Is it your position that Mr. Cooper did not clarify in
his report where and when he was using the any-part black
calculation?
A No. In this particular report, it's -- he provides two
columns of data that show what his numbers are. But given my
experience with tables_ fhat I have reviewed for Mr. Cooper and
errors I have found-in those tables, I felt it was important to
make sure that those numbers were correct. And as I found out
in my analysis, in some cases they were not. So it was still a
worthwhile exercise even though he represented them as being
all black or any-part black or black alone. It's still a
useful purposeful exercise because it uncovers things like
this.
Q And when you went back to check those figures, you would
agree that using the any-part black metric as stated in the --
as approved by the Supreme Court and the Department of Justice,
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each of Mr. Cooper's maps have two majority-black districts,
correct?
A I —- in any-part black metric, yes, I agree with that.

MR. DAVIS: Before you continue, Ms. Khanna, I
apologize for interrupting. But, Your Honors, our expert has
been going for some time now. I don't mean to interrupt
Ms. Khanna's flow, but I would ask her and the Court if we
might be able to take a break before too long at the
appropriate time.

JUDGE MARCUS: Fair enough. What's your sense,

Ms. Khanna -- I don't want to break ycu in the middle of a
thread. But you tell me what would be a convenient time to
break.

MS. KHANNA: I'm happy to break here, Your Honor. I
think we've kind of closed out this portion of his report, and
we can move on to the next topic after lunch.

JUDGE MARCUS: You have closed the loop on this? On
-- and we will take a break, and then you will come back with
the balance of your cross; is that right?

MS. KHANNA: Yes, Your Honor.

JUDGE MARCUS: If I hear you right. All right. I
have 12:00 o'clock Central Standard Time. I want to be sure I
am right. 1It's 1:00 o'clock here in south Florida.

We will reconvene in one hour, which will be 1:00 o'clock
Central Standard Time, 2:00 o'clock Eastern Standard Time.
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Thank you all. We will be in recess until that time.
(Recess.)
JUDGE MARCUS: I think we have everybody assembled.
Ms. Khanna, you're in the midst of your cross, and you may
proceed with Mr. Bryan. Thank you.
MS. KHANNA: Thank you, Your Honor.
BY MS. KHANNA:
Q Good afternoon, Mr. Bryan.
A Hi, Abha.
Q Before the break, we spoke about the any-part black metric
versus the single-race black metric; [is that right?
A That's correct. Mr. Cooper also.
Q Mr. Cooper also reported dn his reports the non-Hispanic

single-race black Black Voting Age Population for each of the

districts in his illust®ative plans. Do you recall that?
A I did see those'statistics, yes.
Q You don't address that metric at all in your discussion of

the demographic data?
A That is correct.
Q And you do not contest the use of CVAP, Citizen Voting Age
Population data in evaluating whether plaintiffs have satisfied
the first Gingles precondition, do you?
A I would say that the -- the PL census data would be the
data of record for the purposes of establishing Gingles I, not
CVAP. The CVAP would be more appropriate for assessing voting
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strength particularly in populations such as Hispanic
populations, which may have lower citizenship rates as a
minority population.

Q Okay. If we could go to your first report in the -- in
this case, in the Caster case, Defendants' Exhibit 2. Let's go
to page 3.

A Great. Thank you.

Q Here, about four lines down?

A Yeah.

Q Note that in 2015 you served in a leadership role in
writing an amicus brief to the U.S. Suipreme Court in the
Evenwel case; 1is that right?

A That's correct. I worked with a team of demographers and

Census Bureau experts to write that brief, but I was one of the
lead authors.
Q That brief was specifically about the use of CVAP data in

redistricting; is that correct?

A That's correct, yes.

Q If we could call up that brief?

A There it is.

Q There it is. You see your name-?

A I remember it real well.

Q That's the brief to which you are referring?
A Yes, ma'am.

MS. KHANNA: And I don't believe this has been marked
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as an exhibit yet. I would like to mark this as Plaintiffs'
Exhibit -- Caster Plaintiffs' Exhibit 106 and offer it into
evidence.

JUDGE MARCUS: Was marked for identification. You may
proceed.

MS. KHANNA: I would also like to offer it into
evidence, Your Honor. Or would you like me to lay the
foundation first?

JUDGE MARCUS: 1Is there an objection?

MR. DAVIS: Your Honor, if it'scokay, I would like to
hear how Ms. Khanna intends to use this. I certainly have no
objection to it being was marked for identification. Whether
in evidence, I would like to hear how she intends to use it to
see 1f we can assess if itl s relevant.

JUDGE MARCUS: <Fair enough. Lay the foundation if you
would.

MS. KHANNA: Will do. Thank you, Your Honor.

BY MS. KHANNA:
Q Mr. Bryan, this brief, if you would look -- let's go to
page 15 of this brief.
A Great.
Q Toward the bottom of page 15, you write that the U.S.
Supreme Court's recent Section 2 cases have accepted CVAP as
the yard stick when assessing minority voting strength; is that
right?
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A In the middle of the census for districting litigation,
yes.
Q Okay.
A Not for the purposes of the decennial census based
political redistricting exercise.
Q Interesting. If we could go to page 70. The very top of
page 17, you write, Likewise, in Bartlett v. Strickland, the
Court and litigants relied on CVAP to evaluate the first
Gingles requirement. Did I read that correctly?
A Yeah, that looks right.
0 And you note in the footnote thai” that case, like this
one, involved a Section 2 claim onvbehalf of black voters,
correct?
A Yes, in that litigationm it was true. Yeah.
Q And that was litigation -- it was a Section 2 litigation
based on the in 2011y is that right? I'm sorry. 20097
A It was not @4 —-- if I recall correctly, it was not part of
a state redistricting exercise. It was post-redistricting
litigation.
Q To your understanding?
A Yes, that's correct.
Q Is it your understanding that the Bartlett v. Strickland

case is the Supreme Court precedent on how to establish the
first Gingles precondition?

A For Voting Rights Act litigation? Yes. I would draw a
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distinction between that and drawing districts based on the
decennial census data.
Q But for Section 2 Voting Rights Act cases, that is the
governing case?
A Yes. I would frequently -- I frequently would use and
report both the decennial census data the total population as
well as the CVAP data, which is an exercise we actually pursued
in the Evenwel case.
0 Okay. You further recognize in this brief that these
numbers can make a significant difference sometimes, correct?
A It can for a lot of reasons. Sagme based in what they're
measuring, and some based in their“accuracy.
Q So if we look at the bottom of page 18 of this brief
toward the top of page 19, -here you say, Every fraction of a
percentage point is of_ dntense interest to the political
players in this process.
A Yeah.
0 They trust that CVAP is a reliable data source for this
sensitive work.
Did I read that correctly?

A That's -- yeah. That's how it is used. There's obviously
always debate and gquestions about the accuracy of the data
every time that it's used, but that -- the number is used as it
is. And for that purpose, yes, every tenth of a percent is of
interest to parties in cases like this. That's true.
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Q But in this report, in this case, you don't question or
debate the accuracy of the CVAP data reported in Mr. Cooper's
plans?

A I will say this about that: The ACS, which is a survey
that I participated in the development of almost 20 years ago
is a survey that's called a continuous measurement survey. And
that survey is designed to fill in information that was
historically given by the long form, the one-in-six long form
sample many years ago.

And so that survey is in some senselrenewed. There are
many parts of it that are updated and‘refined and enhanced
during the decennial and immediately following the decennial
census.

It is my experience, having been part of the development
of the American Communifties Survey, and using it intensively
for many years, thatithe farther and the farther that you get
away from that base decennial year, the poorer and poorer
quality that ACS data is going to be. This is widely known in
the demographic community.

So by the time you get to the ACS file that we are using
today, which is what we would call the 2015 to 2019 file, it's
a five-year data file, this file is the furthest out from the
last decennial census of any ACS data that will be available.
And soon, in the next year or two, it will be renewed again and
re-grounded in the reality that it's the current census.
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In my analysis of a recent very large-scale intense
redistricting exercise that was the Texas Legislature, I
studied the CVAP data for the state, and I studied the
decennial census for the state intensively. And my findings in
this very large sample of ACS data, compared to the decennial
census data was that there were dramatic numerous significant
differences in what the ACS reported was the Citizen Voting Age
Population and what the decennial census said was a companion
Voting Age Population.

The differences were so significantiand so vast that it is
my professional opinion that using the current ACS CVAP data
which is based in 2010 census conaurrently with the 2020
decennial census is both an unnecessary exercise, and I also
think that it's a very risky one because the data from the ACS
now, nine years out from the last census, are at a much more
perilous state than-they were in Strickland only one year out
from the census.

Q That opinion that you just expressed is not an opinion you
expressed anywhere in your reports in this case, correct?

A It's not in this report, but I have written about it. I
have presented on it, and I have discussed it extensively in
the professional community.

Q You were presented with Mr. Cooper's illustrative plans
and his report?

A Yeah.
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Q As well as his calculation of the non-Hispanic single-race
black Citizen Voting Age Population of the districts in those
illustrative plans, correct?
A I saw that. I was aware that that was in the report.
That's correct.
0 You provided an analysis of the racial demographics in
Mr. Cooper's plans, correct?
A I did.
Q You had the opportunity to find or dispute or address in
any way his assessment of the Citizen Voting Page Population
demographics in this plan?
A I did not feel it was appropiriate or necessary. And if I
did, I wouldn't have had the time to anyways.
Q You did not include any discussion or response on the
Citizen Voting Age Popudation in your report, correct?
A I did not.
Q If we can go back to the brief shortly, the Evenwel brief
that we just mentioned, let's go to the top of page 20.

Here you write, in short, CVAP is now an indispensable
feature in voting rights litigation under Section 2. Did I

read that correctly?

A Yeah, that's correct for sure.
Q We can take this down.
A I would derive distinction between voting rights

litigation and certainly voting rights litigation late in the
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decade versus using decennial census data which are required by
law. ACS data are not required by law for purposes of
redistricting. So I do not know or understand why Mr. Cooper
or anyone would choose to use ACS for the development of a
redistricting plan.
Q You don't draw that distinction in your brief to the
Supreme Court in Evenwel, correct?
A The inference when I say the ACS CVAP data is instrumental
for litigation, if I had meant that ACS data was critical for
redistricting, I would have said so. And it's not, so I did
not.
Q You just said that it's critidal for evaluation in a
Section 2 Voting Rights Act cage?
A Yeah. Typically, post~redistricting litigation,
especially as it pertaifns to Hispanics, as was the case in
Evenwel. 1It's especially important measuring one person one
vote and voting strength. And I strongly agree with that. For
that purpose, it's absolutely instrumental. It is not
instrumental. It is not required by law. Law doesn't say
anything about using CVAP data to develop a political
redistricting plan. And I do not ever see it done, and I don't
do it.
Q So the distinction you're drawing is that the law does not
require the use of CVAP data for a legislature drawing a
congressional plan. Is that what you are saying?
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A It's not required that. That's -- the purpose of the
decennial census is for the purpose of apportionment and for
redistricting. The purpose of the ACS is not for political
redistricting or for apportionment.

Q But the in the Evenwel brief you agree that the use of
CVAP data is relevant, at the very least, in Section 2 Voting
Rights Act 1lit indication, correct?

A Yes. I would agree. And when this case goes, I am sure
that that will have some role in it. I don't believe it has a
role now. I would emphasize that because black citizenship,
especially in the state of Alabama, is$ so high that we would
typically as demographers look atiklack CVAP, Black VAP as
being virtually indistinguisheble. In fact, when I am looking
at the number of black Hispanics in the state of Alabama, I see
8,000 black Hispanics out of 1.3 million. So my assertion that
they are indistinguishable I think is fair and valid.

When you lonk at Section 2 Voting Rights Act claims with
Hispanics, those citizenship rates can and do vary wildly,
which is why the ACS CVAP data is so particularly important in
those cases, particularly pertaining to Hispanics. It's
virtually irrelevant for the purposes of assessing blacks. It
adds virtually no incremental value and can be deceiving as
what I believe I see in Mr. Cooper's report in representing
Black VAP because it is so far antiquated based on the 2010
census data versus data that we literally have right now about
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what's really going on here in the state of Alabama.

Q Mr. Bryan, you do not dispute in your reports that each of
Mr. Cooper's illustrative plans contain two districts that are
majority-black according to the non-Hispanic single-race black
Citizen Voting Age Population metric, do you?

A I have no way of knowing because I did not run that
analysis myself. If his numbers are right, which they have

been in some cases; in this case, been shown not to be, I don't

know. I can't give an opinion.

) And you didn't offer an opinion on ¢hat?

A And I do not offer an opinion, no.

Q And you certainly didn't dispute it in your report,
correct?

A Don't dispute it. Doun*t know. No opinion.

Q Okay. Let's turn £0 your supplemental report. Let's go

back now to page 4 of that and your discussion of traditional
redistricting prdriciples.
A Yeah. Great.
Q So here, you quote a passage from the Congressional
Research Service listing common redistricting principles; is
that right?
A Yeah. The congressional service here is talking more
about the importance of it. And I use the NCSL more as an
inventory of the ones that are most important.
Q But you specifically quote on page 4 a passage from the
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Congressional Research Service regarding traditional
redistricting principles, right?
A Yeah. That's correct. And as I was asked in direct why

there is -- what is important about using traditional
redistricting principles, part of my opinion in that exam was
elaborating on this, why it's a common set of rules, enhancing
fairness, minimizing gerrymandering, and so forth. That's why
this is more of an explanation of why we have the traditional
redistricting principles that we do and why we use them.

Q Let's highlight the quote that you dnclude, the block
quote that you include in your report,” starting with, Many of

the rules?

A Yeah. Great.
0 Will you please read that out loud to the Court?
A Many of the rules. @r criteria for drawing congressional

boundaries are meant.to enhance fairness and impact of
gerrymandering. <These rules, standards, or criteria include
assuring population equality among districts within the same
state; protecting racial and language minorities from vote
dilution, while at the same time not promoting racial
segregation; promoting geographic compactness and contiguity
when drawing districts; minimizing the number of split
political subdivisions and communities of interest within
congressional districts; and preserving the historical
stability in the cores of previous congressional districts.
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Q Thank you. I believe -- I believe you testified on direct
that you have never heard of minority voting rights protection
used as a traditional redistricting principle. Did I hear that
right?
A I have not seen the use of minority voting rights as a
principle drawing to a minority voting right target certainly
in subordination of any other traditional redistricting
principle.
0 The very paragraph that you cite in your report as an
authority in your discussion of traditiomal redistricting
principles specifically includes as ft/he second criterion
protecting racial and language minerities from vote dilution,
correct?
A Yes, that's part of the process. Sure. That can be a
part of the process.
Q Okay. So the redistricting principles listed here in this
paragraph include in the following order: Population equality,
non-dilution of racial minority voting strength, compactness,
contiguity, minimizing political subdivision splits, minimizing
community of interest splits, and core preservation.
Am I reading that the same way you are?

A Yeah. I would not literally take those in order as most
important to least important. Population equality is certainly
the most important. In look at protecting racial and language
minorities, I think it's very easy to fall into a trap of very
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detailed subtle nuances in language, what that exactly means.
Protecting race or protecting voting strength is an
extremely broad area. And exactly how you draw boundaries or
if you draw boundaries towards those is a very murky area.
Q But you would agree with me that I read right, I singled
out the individual criteria listed in this paragraph in the
order listed in this paragraph; is that right?
A I don't necessarily agree with the order. 1It's an
inventory. This is so often the case. I would agree with the
legal requirement, the population equalicy is the first,
balancing one person, one vote for sure.
Q So you may not agree with the order as it's presented here
in the paragraph that you cite in your report, but do you agree
that I accurately represented the individual criteria in the

order they are listed i% this paragraph?

A Yeah. That's true.
Q If we coulditurn to page 11 of your second report. This
is Defendants' Exhibit 4, again, page 11. Okay. Here is where

you begin your analysis of Mr. Cooper's illustrative plans?

A Right.

Q Using just three redistricting principles; is that right?
A Yeah, that's correct.

Q And those three principles that you chose to analyze are
in this order: Core retention, incumbency, and compactness?

A It's because that order or that -- there's no particular
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meaning to that order, but those three were used subsequent to
the establishment that they were legal plans with equally
balanced population that would support one person, one vote.
So checking that box, I moved on to these other issues.
Q I'm sorry. Can you explain that one more time? I am not
sure I understood.
A Yes. I -- there was no need to do an in-depth analysis of
the equitable distribution of population because it's factual
at face value. I looked at it. It is -- there's no need to do
a deep dive or a detailed analysis on whether they did a -- the
traditional redistricting principle of  equally balancing
population was met or not.

It was at face wvalue, 1t ds evident that it was. So

there's no need to create a“section and write in detail about

if and how it was. It _was.

Q Okay. We can take down the exhibit. Just to make sure --
A Thank you.

Q Just to make sure I understand. As you just testified,

you offer no analysis of Mr. Cooper's plans with respect to
population equality, correct?
A No.
Q You offer no conclusion that Mr. Cooper's plans failed to
abide by population equality, correct?
A No, the total population numbers that I reviewed in his
tables and that I confirmed suggest that he meets that
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criteria.
Q Okay. You also provide no analysis of non-dilution of
racial minorities in either the enacted plan or any of
Mr. Cooper's plan, correct?
A No.
0 And you certainly offer no conclusion that Mr. Cooper's
plans failed to abide by the principle of non-dilution of
minority voting strength?
A No. I have no opinion.
Q You also provide no analysis of theltraditional
redistricting principle of contiguity “in any of Mr. Cooper's
illustrative plans, correct?
A That is correct.
Q And you offer no conciusion that Mr. Cooper's plans failed
to abide by the principlte of contiguity?
A Yeah. That, again, is a fact that was self-evident and I

found that to beftrue and not an item to write a detailed
analysis on. The only analysis or time when I did focus on
that was on Dr. Duchin's report where there was an instance of
non-contiguity.

It was immaterial, an easy mistake and trivial. Had no
material impact on the outcome, but it was simply one worth
noting. Because there was no such issue with contiguity in
Mr. Cooper's plan, I did not raise it as an issue to analyze.
Q You also provide no analysis of the extent to which
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Mr. Cooper's plan split political subdivisions; is that right?
A Yes, that's correct.
Q You offer no conclusion that Mr. Cooper's plans failed to

minimize political subdivision splits?

A I'm sorry. You broke up for a moment. Can you please
repeat?

0 I can. Can you hear me now?

A Yeah, I can hear you. I got you. No worries.

0 And you offer no conclusion that Mr. Cooper's illustrative

plans failed to minimize political subdiwision splits?
A I did not, no.
Q So in that paragraph from the congressional -- what was
it, the Congressional Research Service --
A Right.
Q -— on traditional @edistricting principles, that paragraph
did not even mention.'the word incumbents, correct?
A That was does not. That's why I used that in conjunction
with the authoritative list provided by the NCSL. Some
different organizations may provide different lists.
Incumbency is a very widely used one for sure.
Q But not used in the list that you quoted first in your
analysis of traditional redistricting principles?
A Yeah. That's why I thought it was important to provide
the context, the importance that the Congressional Research
Service provided, and then the inventory of NCSL, so we would
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have a thorough, comprehensive, exhaustive view of what the

authoritative agencies on this would say about the matter.

Q Okay. So —--
A It was just the completeness. I'm sorry.
Q Okay. Thank you.

JUDGE MARCUS: Just slow down. Allow each of you to
finish your answer and your question so the reporter can get it
down. And equally important so that Judges Manasco, Moorer and
I can receive it. So just take your time, please.

MS. KHANNA: Yes, sir. Thank vyou, Your Honor.

THE WITNESS: Yes, sir. Thank you.

BY MS. KHANNA:
Q Let's turn to core retention which is the first principle
that you analyze in this report.
A It is. Thank you.
Q Is it fair to cay that your analysis prioritizes core
retention above sther criteria?
A I don't think that's accurate. The order in which T
present my information or the details that I present are not
proportionate to their importance. Core retention is a very
complex, detailed, hard analysis to run. It just is. And in
order to deeply understand it, in order to execute it, you have
to do a lot of detailed work.
The fact that there is a lot of pages and a lot of charts

and a lot of tables only reflects the complexity of the
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analysis, not necessarily the relative importance of it.

The outcome of it, I would say is important, not just
because there are significant differences in core retention in
the plans, but also because there is a significant differential
impact to a minority population.

And as an expert, this is something that I am trained to
look at because there are cases where minority populations --
and I am not suggesting this was the case here -- but it is the
risk and certainly the perception that if you are moving
populations and breaking their continuity of representation, if
you do that disproportionately to a minority population, that
you should pay particular care and- attention in studying where
and why and how that happens tc ensure that you are protecting
their continuity of representation as much as the rest of the
population.

Q So as the map drawer you would want to make sure that you
are protecting the voting rights of minority populations in
particular?

A I would argue that the motivation is less to ensure that
you are protecting them more so to deeply understand and
measure them and understand it and know where and why and what
the tradeoffs are if you are making significant changes to an
existing districting plan.

It's not to judge and say that you should do it, or you
should not do it. 1It's more of an identification, a

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




13:32:35 5

9

13:32:51 10

11

12

13

14

13:33:0215

16

17

18

19

13:33:14 20

21

22

23

24

13:33:24 25

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 147 of 331
935

quantifiable measure to say it is happening so that you can
remediate it and understand it, deal with it and acknowledge
whether it's a necessary tradeoff or not.

Q Mr. Bryan, are you familiar with the redistricting
guidelines adopted by the Alabama reapportionment committee to
govern this redistricting cycle?

A Yes, ma'am, I am. I have them available as an exhibit
right next to me.

Q Okay. Great. Let's pull them up so we can all be looking

at the same thing?

A Thank you.
Q Caster plaintiffs' Exhibit 82«
A I am just looking to make 'sure these are the same as what

I am looking at.

Q Sure.

A They are. Yes;' ma'am. The documents -- this is a
consistent document with what I have. Thank you.

0 Okay. So if we look under Roman Numeral II, we see the

criteria for redistricting.

A Yes.

0 Under which the committee lists all the criteria, correct?
A That's right. Yes, ma'am.

0 I will -- I won't make you sit here and read all the
criteria.

A That's all right. I will. TIt's okay.
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o) I know we've all done it a few times now.
A It's okay.
Q But as you review this document, do you agree that the

first five of those criteria, subsections A through E, all have
to do with population equality?

A Let me pause one moment. Yes, I agree with that.

Q And then the next two criteria, subsections F and G,
pertain to the Voting Rights Act, correct?

A That's correct, yeah.

Q Then if we move on to paragraph H, @his paragraph provides
that districts should be contiguous and reasonably compact?

A Yes, that's correct.

Q Then paragraph I addresses various requirements embedded

in the Alabama State Constigtution —--

A That's right.
Q -- largely for-state legislative districts, correct?
A Yes. Yes. <That's correct. May I add, on page 3 there

was a sentence that says the legislature shall try to preserve
the cores of the existing districts. I would -- what I was
looking at earlier was that statement because to me that almost
is a -- 1s a part of the conversation about minimizing
population, deviations, balance populations. It's just -- it's
a little bit out of place in this document to me, to me it
would also be kind of tied in some sense to those first
requirements you brought up.

Christina K. Decker, RMR, CRR

Federal Official Court Reporter

101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




13:35:34 5

9

13:35:52 10

11

12

13

14

13:36:07 15

16

17

18

19

13:36:24 20

21

22

23

24

13:36:4025

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 149 of 331
937

Q Okay.
A Sorry for interrupting.
Q No. I think you actually are anticipating some of my
questions as well. So let's actually first go to paragraph J.
A Okay, let's do.
Q And we can highlight that paragraph for your ease of
reference.

This is --
A 21 J. Yeah. I may be -- okay. Yeah, I see.
Q Okay? And paragraph J appears before the paragraph that

you just mentioned about core preservation, correct?

A I believe so, yes.

Q Can you please read paragraph J out loud?

A Yeah. The following redistricting policies are embedded
in the political -- if wvou don't mind, I am going to read off

of mine because your.face is actually covering that half of the
paragraph. I apologize.

The following redistricting policies are embedded in the
political values, traditions, customs, usages of the State of
Alabama and shall be observed to the extent they do not violate
or thwart any foregoing policies prescribed by the Constitution

of the United States and the State of Alabama.

Q Okay. And the custom --
A There we go.
Q -- and the custom of avoiding contest between incumbents

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE
Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crr@aol.com




13:36:58 5

9

13:37:17 10

11

12

13

14

13:37:3315

16

17

18

19

13:38:00 20

21

22

23

24

13:38:1925

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 150 of 331
938

and core retention are included as subparagraphs to that

paragraph J; is that right?

A Yes, that's correct.

Q So you would agree -- I'm sorry. Go ahead?

A No, please, ma'am, after you.

0 You would agree, wouldn't you, that under Alabama's

redistricting guidelines, compliance with the Voting Rights Act
expressly trumps the criteria that you chose to focus on, core
retention and incumbency.

MR. DAVIS: I object, Mr. Bryan. Just one second. I
think this is asking for a legal conciusion if you're asking
for Mr. Bryan's statement as to whether as a matter of law one
has priority over another.

JUDGE MARCUS: No4 I don't think the question was
asking him to tell us what the law is and he's not equipped to
do that. I think the question was simply asking him to focus
on the language iised in the Alabama Legislature's guidelines.
And asked specifically whether these two interests -- core
retention being one and incumbency protection in the plan are
listed as subordinated to the Voting Rights Act at least
insofar as the legislature has expressed its view on these
priorities.

He's not here to tell us whether something is more or less
importantly as a matter of law so much as she's just asking him
to read from the form. Do I have the essence of the question?
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MS. KHANNA: That's correct, Your Honor.

JUDGE MARCUS: All right. Do you understand the
question, Mr. Bryan? Or do you want her to repeat it?

THE WITNESS: ©No. I believe I understand the
question. I would like to say two things about this.

First, I look at the universe of traditional redistricting
principles from the state of Alabama as a refinement. An
improvement, something very specific to the state of Alabama
that's a subset of the congressional redistricting service and
of the NCSL. And it adds tremendous value and clarity in the
direction of the redistricting exercise for the state.

I am reluctant to offer an opinion that says because of
the order that these are written or how they are written that
one 1s necessarily more important than another.

In assessing the sftate of Alabama's plan, it is my
understanding and was my expectation that any care, any
concern, any regard for Voting Rights Act compliance was
accommodated and taken care of and considered in the drawing of
the plan.

I was not asked to and I did not expect to offer an
opinion on if or how much the plan did or did not comply with
the Voting Rights Act. I acknowledge it's a high and important
criteria. It is not one that was part of my opinion.

The other items that I investigated were areas that I felt
were important and areas that I have expertise in, and that I
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was able to offer an expert opinion in. I am not in the
position to say which of these is more or less important than
the other if I understand Ms. Khanna's question.

BY MS. KHANNA:

Q Thank you for the clarification. And to be clear, I am
not asking you what you believe to be most important when it
comes to evaluating or drawing these plans.

But you did evaluate this document --

A Yes.

Q -— in preparation of your report, correct?

A I did, yeah.

Q And you would agree that according to these guidelines as

provided by the Alabama reappcortionment committee, compliance
with the Voting Rights Act expressly trumps the criteria that
you chose to focus on?
A I am careful telanswer around the word chose to focus on.
I did not delibexately choose not to focus on the degree to
which this plan complied with the Voting Rights Act.
Q Then maybe I can refine my question. You would agree that
under these guidelines, compliance with the Voting Rights Act
expressly trumps compliance with a core retention principle,
correct?
A I am not an authority to prioritize or offer an opinion on
which traditional redistricting criteria are more important
than the other. I can offer an opinion that compliance with
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the Voting Rights Act is a big and important criteria and is
one of the highest criteria that we must consider, along with
equalizing population.

I am not in a position to exactly rank order that with
other traditional redistricting criteria.

0 And, again, Mr. Bryan, I am not asking you, again, to tell
me what you believe is most important. I understand you don't
have -- you are not offering that opinion.

But I'm asking you to -- about the guidelines in front of
you right now --

A Right.

Q -- that you reviewed in preparing your report. Under
these guidelines as you read them, the Voting Rights Act --
compliance with the Voting-Rights Act expressly trumps core
retention, correct?

A The requirement.for Voting Rights Act compliance, in order
of this document{ is written before core retention. I do not
take that as a literal interpretation that that means or how
much more it means just by its placement in this document, that
it is more important or how much more important it is.

The Voting Rights Act compliance was not part of my
analysis because I took it at face value that a plan that I was
presented with to analyze had already taken that into
consideration. I was -- so if that were the case, then -- I'm
sorry. Go ahead.
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Q So when you evaluated this document in preparing your
report in this case --

A Yes.

Q -— you did not understand it to be saying whether the --
whether compliance with the Voting Rights Act was more or less
important than compliance with a core preservation principle?
A Yeah. I think that's very fair and helpful. Thank you.

Whether it was or was not, if there was a question or a
concern about whether the state's plan was compliant with the
Voting Rights Act or not, I was not presented with that
question. I was not presented with that task. It was not part
of my analysis. But retroactively I can say in looking at the
state's plan with the percent dklack in District 7 that is
consistent with the last redistricting exercise, yes, there is
at least one district that is a majority-black district.

But other than-that as a thought exercise, my analysis did
not go any farther than that. I was not asked to go any
farther than that and explore the scenarios or dive into the
Voting Rights Act.

Q Just to clarify -- the question I am asking you is about
your reading of the guidelines in front of you --

A Yeah.

Q Right now. In preparation for your report, when you read
these guidelines --

A Yes.
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0 -— you did not understand them to provide any kind of

hierarchy of criteria of the ones that they list here; is that

right?
A I didn't, except for the very first sentence, which says
they must equalize population. That's common in a list of

priorities to cite the legal requirement first. After that,
the prioritization of VRA, core retention, contiguity, these
things I found in a variety of sort orders in different
documents like this in my experience. So I am careful not to
prioritize -- literally prioritize one over the other just
because the order that they're presented in the document.

And I apologize. I am not t¥rying to be obtuse or
difficult. I'm just reflecting on my understanding and
interpretation of the document. I'm trying to answer as best
as I can.

0 I completely understand. And I just want to make sure
that we're both «eading the guidelines the same way.

A Thank you. And it may be. It may be the case that the
authors of this and the state's interpretation of this in
developing their plan was to do these in rank order and that's

how they arrived at the plan they did. I don't know.

Q We can take the guidelines down.

A Thank you.

Q Mr. Bryan, are you familiar with how plaintiffs in

Section 2 cases are required -- or generally show that they can
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satisfy the Gingles first precondition?
A Yes. I have participated in many cases where they do that
and we do that ourselves on both sides of these cases.
Q So plaintiffs in Section 2 cases have to demonstrate that

a new majority-minority district could be drawn, correct?

A That's correct, yes. With other criteria.

Q One that does not already exist in the map on -- being
challenged?

A I'm sorry. I don't understand the question. Can you

please repeat it?
Q Sure. So you understand that the plaintiffs -- any
plaintiffs in any Section 2 case have to demonstrate that a new
majority-minority district could be drawn, and that new
majority-minority districtci¥s a district that does not exist in
the plan that they're challenging under Section 2, correct?
A It may or may not be an adaptation of an existing plan or
it may be an entdirely new plan as is frequently the case in
cases changing at-large voting districts to district-based
voting districts.
So the answer is it would be depend on what kind of case

it was. But, yes, they would have to show a plan had a
majority-minority and be -- satisfy the other major criteria.
I agree with that, yes.
0 They have to draw a new plan, correct?
A Yes, ma'am. Yes.
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Q One that's different than the existing plan that they're
challenging?
A Frequently, if it is an adaptation of an existing

district-based plan, that would be the case, again, if it's an
at-large plan, then it would frequently be drawn from scratch.
And that oftentimes happens.

Q So in a case such as this one, where the plaintiffs are
challenging an existing district-based plan?

A Yes.

Q You would -- you would agree that by design, the first
Gingles precondition requires plaintilffs to present plans that
look different from the enacted plan in this regard?

A If they were seeking to design a plan to a new standard
that required two districts“instead of one district, then, yes,
they would have -- if that were the objective, setting aside
whether that is a legal objective or not, then, yes, the
existing plan woiild need to be adapted and this is my opinion
and understanding that so long as that adaptation does not make
race prevail in the design of the districts, then that is a
reasonable thing to do.

Q Do you know how many majority-minority districts were

included in the 2011 Alabama congressional plan?

A The -- there was -- you're asking about congressional?
Q Yes.
A Yeah. There was -- I believe there was one and there is
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one again today, the 7th, I believe.

Q Right. So you -- in fact, you characterized the enacted
plan, the 2021 plan, as a least changed plan, correct?

A Yes, I did. And that's frequently -- a common use
language in the design of plans like this, where you see
minimum boundary changes necessary to comply with the law.
That's a -- one of several strategies to design a map.

Q It looks pretty similar, the 2021 plan to the 2011 plan.
A Yes. In some regards, I would characterize it as an
improvement. They reduced the -- the degree to which the black
population was concentrated in Distrilet 7, and, in appearances,
they improved compactness and were-able to successfully
rebalance the population.

So there's many traditronal redistricting criteria that
they appear to have sugzeeded in fulfilling in the design of
that plan.

Q Both the 2021 plan and the 2011 plan included one
majority-black district, correct?
A That's my understanding, yes.
Q And you're aware that the Caster plaintiffs in this case
are seeking the creation of or an additional majority-black
district, correct?
A Yes, that is my understanding throughout all these -- all
the plaintiffs, not just the Caster, were all seeking two
plans -- two districts.
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o) And that additional black district does not exist in the

2021 plan, of course?

A Sure, yeah.

0 And it did not exist in the 2011 plan, correct?

A That's correct, yes.

Q You would agree that if a plan adds a majority-minority

district that wasn't there before, the core retention of that
plan will be less than a plan that retains the same number of
majority-minority districts as the previous plan?

A Yes. That can often times be the case. And as an expert,
when you are analyzing situations like” that, we would look for
the degree to which core retention- /is changed as part of that
process.

If you are able to adapt an existing plan, and, again,
this is —-- it's subjective, but if you are able to adapt an
existing plan and still not create a significant detriment to,
for example, compactness or significantly change core retention
or significantly change the geographic boundaries in, you know,
materially in a different direction to cover areas that just
have never been in one district before, those would be areas
where I would look at closely because the effort to create the
second district significantly impacted the rest of the
traditional redistricting principles.

And that's within we start looking at whether these other
criteria were subordinated or perhaps even ignored for the
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singular pursuit of the drawing of those two black districts.

0 And the traditional districting principle in this part of
the analysis that you focus on is core preservation, correct?

A Yes. There were, again, I think three main ones. It was
incumbency, core retention and the compactness analysis. Those
were the kind of three that we looked carefully at it as a
result of this effort to draw two districts.

Q Okay. Let's go back to your report, Defendants'

Exhibit 4, page 15.

A Yes. Great. 4, 5, 6, yeah. This ds preceded by several
other pages of for context core retention of other Cooper plans
and Duchin plans.

Q Right. And I am actually going to focus on the paragraph
at the bottom of these tabigs?

A Great. Okay.

0 And here you write, This superior record for the state's
plan reflects the advantage of a least change approach --

A Yes.

Q -—- simply adjusting existing boundaries where necessary,

instead of completely redrawing all districts, as plaintiffs

did.
Did I?
A Yes.
Q Read that correctly?
A That is correct, yes.
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Q You would agree, Mr. Bryan, wouldn't you, that if the plan
under review violates the Voting Rights Act, any advantages of
a least change approach, as you call it, would be superseded by
the need to comply with federal law?
A I can't offer an opinion on that.
Q You do not offer an opinion on the relative advantages of
a least change approach compared to one that includes an
additional black -- majority-black district?
A Yeah. The -- the judgment of that is outside of my scope,
and I have no opinion on which one of those is more or less
important in the design of a plan.
Q You also —--

JUDGE MARCUS: I'm sgrry. You can finish your answer,
please.

THE WITNESS: _No. Thank you. I'm done, sir.

JUDGE MARCUS: All right. Thank you.
BY MS. KHANNA:
o) You also write here that the differences in core retention
shows that the significant incremental loss of continuity of
representation is borne disproportionally by Alabama's black

population; is that right?

A Yes. That is correct.

Q We can take down the report and so we can see each other
better.

A And it is -- factually, it is true.
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Q Okay. We can take down the exhibits. Thanks.
A Okay. No problem.
Q As I understand that conclusion of yours, your position is

that black voters are primarily the ones who suffer from a loss
of continuity of representation in the illustrative plans; is
that right?

A Suffer is a strong word. They are disproportionately
impacted, sometimes significantly disproportionately impacted.
Q You -- you conclude that they are disadvantaged on this
metric of continuity of representation in the illustrative
plans, correct?

A Yeah. It's the concept of cortinuity of representation,
whether it is through paired incumbents or through losses shown
by core retention analysisg “would say that losing your
representation is a dis&dvantage. It's just -- I represent
that not as a profesgsional political scientist, but as a basic
core tenent of réedistricting in my layman's knowledge of the
idea.

Q So black voters disproportionately bear that loss of

continuity of representation. That's your interpretation,

correct?
A That's accurate, yeah. That would be my assessment.
Q Did you consult any -- did you consult any black voters in

forming that conclusion?

A I did not speak to any black Alabama voters and I would
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believe the impact to black voters of the understanding of the
impact to the black voters outside of the simple linear
interpretation of less representation is worse than more --
continuous representation.

I would leave the details of those analyses and the
interpretation to our political scientist, Trey Hood. I think
he could speak very nicely to that.

Q So your report shows that Mr. Cooper's illustrative

plans 1 through 6 retain less of the core of District 2 than
the enacted plan; is that right?

A I believe in virtually all of the districts, the retention
is lower by district, as well as an aggregate.

Q So Mr. Cooper's District ¢ in his illustrative plans is
less similar to the 2011 version of District 2 under the

Alabama congressional map, correct?

A You mean insofar as compared to the enacted Alabama map?
Yes.

Q Yes.

A Yes. Yeah. Okay. Thank you for the clarity.

Yeah. The statistics would show that the percent
retention -- I'm going off the top of my head -- would have
been in the 90 percent for both black and total population in
the Alabama plan and, again, I don't have Mr. Cooper's chart in
front of me, but they were much lower -- 30s, 40, 50 percent.

I can't speak to the exact number. Yes. Lower.
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0 You would agree that under the 2011 plan, black voters
were not a majority of the Voting Age Population in District 27
A Sorry. Could you say the question again, please?
Q Sure. Under the 2011 congressional plan, District 2 was
not a majority-black district, correct?
A I do not know whether it was at the time of enactment. I
know that as of the 2020 census, the enacted plan, District 2
was not a majority district. That's correct.
Q Do you know whether black voters had an opportunity to
elect their preferred candidates in Disteict 2 under the
previous plan?
A I do not know.
Q Do you believe that the current representative of
District 2 is the candidateof choice among black voters?
A I do not know the @nswer to that. That would be in the
scope of our political scientists and outside my expertise.
Q So is it your position that black voters in District 2 are
better off remaining in a district in which they have
continuity of representation than in a district where they
would form a majority of the Voting Age Population?
A Good question. I would step back and make my assessment
more broadly across all districts, which is to say, in general,
unless there is an in-depth detailed analysis of a specific
district that shows whether or not a specific minority group is
satisfied with their representative and want the continuity of
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representation, in general, unless you do that and you look at
this measure of continuity of representation and core retention
holistically, the starting position is there is a disadvantage
to populations who lose their continuity of representation
until and unless it is shown that there is some reason that
there needs to be a change in that continuity and the change
benefits them more than the continuity that they lose.

Did I say that in a clear way? Does that make sense?
Q I believe so. I --
A Okay. Thank you.
Q I just want to make sure -- I am‘going to go back to the
transcript to make sure my question was clear.
A Yeah. I want to make sure I got it right for you.
Q I am going to restatecsthe question as I'm reading it in

the transcript just to.make sure we're speaking about the same

thing.
A Sure.
0 Is it your position that black voters in District 2 are

better off remaining in a district in which they have
continuity of representation than in a district where they
would form a majority of the Voting Age Population?
A So I cannot answer that question specific to District 2.
I can say holistically for all districts, if there is a
population that loses their core retention, and particularly if
there is a minority population that disproportionately bears
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the brunt of a loss of their core retention, then there would
be need to be additional in-depth analysis of a specific
district, such as the one you're leading to, District 2, to
deeply understand whether the tradeoff, because of an
understanding of whether the representation is representation
they want or not, is real. And it's something they want.

It's hard to tell without knowing holistically, but the
starting point is until that analysis is done, the assumption
is if you have great loss of representation, you need to be
able to go on and show that there is some benefit for the
significant loss of representation that we're measuring.

I did not do that analysis. \T simply measured how much
core retention there is and set the stage for how much of a
difference there is for the'new plans, the plaintiff plans,
compared to the enacted?Alabama plan. And I can quantify that
difference.

Q Okay. Great. I think you just answered my next question,
which is you did not provide any analysis of the tradeoffs

between the advantages on one metric and the disadvantages on

another?

A No. I really -- that's outside of my scope and my
expertise.

Q Okay. Great. Let's go to your incumbency analysis, which

is the next —-

A Thank vyou.

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE
Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crr@aol.com




14:04:20 5

9

14:04:4410

11

12

13

14

14:05:02 15

16

17

18

19

14:05:26 20

21

22

23

24

14:05:3925

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 167 of 331
955

Q The next criterion on which you analyze the illustrative
plans. And I think we can turn to page 16 of your report.
A Yes, ma'am.
Q In this top paragraph here at the end of that paragraph,
you say that the Duchin and Cooper plans do not -- you're
referring to the previous sentence -- you said that they pack
incumbents. Do you see that? What do you mean by --
A Do not -- that might be -- it says do not unpack -- it
should read Duchin and Cooper plans do not unpack incumbents as
follows. It may not say do not and unpack.

The crux of the statement is thai®” the Duchin and Cooper
plans pack incumbents.
Q Okay. Great. Can you explain to me what you mean by
packing incumbents?
A Yes. I use that n%t as a precise scientific term. You
could also say as pairing incumbents, grouping incumbents.

It's the practice of putting more than one incumbent in a

different -- in a district and leaving other districts
unrepresented.
Q So I think on your direct testimony, you mentioned -- I

think you even used the term cracking and packing incumbents.
Does that sound right?
A It was convenient language. It may not have been
appropriate to use that redistricting context, but the idea is
that in the practice of redistricting, if you put multiple
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incumbents in one district, you're pairing them, and then in
other districts that you leave abandoned, you can be leaving
them -- you're leaving them essentially without any
representation or certainly no continuity of representation.
So I apologize for the confusion in the language.

Q No. I appreciate that because as you know in

Section 2 cases, the words packing and cracking do have certain

connotations.
A Yeah. Thank you for the critique.
Q So when you talk about packing incumbents, what you mean

is pairing incumbents?

A Yes, ma'am.

Q Okay. And it's your opinion that the Alabama enacted plan
respects incumbents, correcg?

A Yes. We performed’an independent analysis. We put the
incumbents to the best of our ability where we understand their
residences are. <¢We overlaid the existing Alabama plan. And
our analysis suggests that none of the incumbents -- there is
not more or less than one incumbent in any given district.

We did not find that in our analysis of other plaintiff

plans.

Q You can take down the exhibit.

A Great. Thank you.

Q Maybe you have already answered this question. But can

you explain why do you believe that protecting incumbents is an
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important redistricting principle?
A Yeah. That's a great question and an important one.

You know, in representation, representation of a
population, historically there's a lot of evidence to suggest
that a representative, political representative, whether it's
local, county, state, or even a U.S. representative, that those
representatives over time and only with time have the
opportunity to deeply learn, know and understand the geography
that they represent, their constituency, the economy, the
demographics, the characteristics of thecarea that they
represent.

And so if you have a situation where you have a
representative and you turned (that representative over
four years, every time, nocmatter what, and you don't give an
incumbent the time to biéild that long tenure and relationship
with their constituency and the deep knowledge of the geography
they represent, ¥ou kind of put yourself in an environment
where whoever the new freshman representative is, is spending
all the time in the first term learning their constituency and
learning all these valuable things, that they don't ever have
time to go actually leverage that deep penetrating insight and
knowledge of their constituency to benefit them.

Terms can frequently run out before they have even gotten
started. And it's a generalization, but it's I believe it's a
fair one.
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Q So i1f I understood your testimony correctly, you believe
that the longer an incumbent has served in their district, the
better able they are to know about the needs of their
constituents?

A Generally, it is true. And the decision as to whether or
not an incumbent should remain and represent the values,
beliefs, and the needs of their people with policy should be in
the hands of the people.

The decision as to whether an incumbent should or should
not continue representation of their constituency should not be
decided as part of a redistricting practice that can pit
multiple incumbents that may both!be doing a very good job
against each other and one of (them losing all of that

experience and representation just because of the design of a

plan.
Q And just so I'miclear, the your position in your testimony
about the benefits of protecting incumbents, is that -- that's

not based on your demographic expertise, is it?

A No, that is not.
Q That's just your personal opinion?
A Again, I would base that on my knowledge and experience in

working with the political scientists that I work with on my
case and my general knowledge of the Democratic system.
Q All right. So it's based on your knowledge working with
political scientists, but it's not based on any political
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science expertise that you bring to bear on the issue?

A I certainly agree with that. It's my responsibility as a
demographer and an expert in these cases to at least have some
amount of knowledge about each one of these traditional
redistricting criteria and I think I have enough of that to be

able to represent my knowledge and why it's important.

0 And if I understand —--
A Expertise. Sorry. Go ahead.
Q And if I understand your testimony correctly, you —-- your

position is that more senior members of Congress are better
able to serve their districts than more junior members; is that
fair?

A That would be a general statement. I would not pick on
any particular freshman orcgtenured Congressman in that at all.
I'll tread carefully.

Q I am not trying to trap you in that, don't worry.

A No problem.< Thank you. But in general, yes, if people
have been around longer and they know their constituency and
know the halls of Congress, then they are probably going to do
a good job for their people.

Q Sounds good. Let's actually turn to your incumbency

analysis of Mr. Cooper's plans.

A Thank you.
Q On page 16 of your supplemental report, Defendants'
Exhibit 4.
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A Yeah. There's both Duchin and Cooper on this one.
0 I am going to leave it to the Milligan plaintiffs' counsel
to discuss Dr. Duchin's plans, but I will focus on just that
last bullet point.
A Okay, great.
Q That's the one that addresses Mr. Cooper's plans, correct?
A Yeah. Yeah.
Q And there you conclude that Mr. Cooper's plans 1, 2, 3, 4
and 6 pair incumbents; is that right?
A Yeah, I believe that's the case. Again, we did our best

job to join where we believe the representatives to be with our
best, most accurate knowledge of the boundaries of his plans.

Q So you don't make any mention of Mr. Cooper's Illustrative
Plan 5 in this analysis, correct?

A Yeah. I don't beldeve that plan 5 -- I will be careful
here. Mr. Cooper dia not present a boundary file for plan 5.
My team had to baild it.

I don't remember honestly whether when we did our
incumbency analysis whether plan 5 is omitted because we did
not have a plan 5 for Mr. Cooper or because plan 5 manages to
not pair any incumbents. It is one of those two. I honestly
do not remember which -- in the rapid sequence of events, which
one of those two it was that --

Q So —-
A -- did not pair.
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Q -— your —-- so your understanding is that Mr. Cooper did
not provide a shapefile for Illustrative Plan 57
A Yeah, we did not. 1I'm sorry for interrupting.
0 But he did provide that -- those shapefiles for the other

illustrative plans; is that correct?
A Yes, ma'am. And to be precise, when we realized we did
not have a plan 5 shapefile, my team, who are experts in this,
were able to build a plan 5 from what is known as his block
correspondence file. So we did have it. I just don't know if
that's why it's not mentioned in this piece or not.
0 Did you ever request the block shape -- the shapefile or
the block equivalency file for Mr! - Cooper's Illustrative Plan 5
and note that it was missing?
A Yeah. No. We actualdy did not. There was no time for
that. We were able to Build it very quickly and put it into --
put it into practice'before we would have gotten the file from
Mr. Cooper.
Q Do you feel like you had an opportunity to evaluate
Mr. Cooper's Illustrative Plan 5 in writing your report in this
case?
A Yes, ma'am. We did. And I believe that our creation of
the plan 5 was accurate because the statistics that we were
able to generate that were -- we were able to get those to foot
back to some of Mr. Cooper's statistics for plan 5, so I
believe we did an accurate job with that. I just don't know
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whether we had the incumbencies before or after we drew that.

Q Isn't it true, Mr. Bryan, that Mr. Cooper's Illustrative
Plan 5 does not pair any incumbents?

A I don't know the answer to that. It is possibly true.

Q If we assume for the moment that Mr. Cooper's Illustrative
Plan 5 does not pair any incumbents, you would agree that by

your definition, it respects incumbents, correct?

A If that is the case, then, yes, I would agree with that
sStatement.
) Okay. In your bullet point here, vou note that

Mr. Cooper's illustrative plans 1, 2,°3, 4, and 6 pair just one
set of incumbents; is that right?
A That is correct. Moore —-= they were the same for each

plan, Moore and Carl.

Q The incumbents frofr Districts 1 and 27?
A Yes. Correct.
Q Okay. We c¢an take down the exhibit.

And I believe you just mentioned this, but do you know who
the current representative of District 2 is?
A I think they may have been just in the last exhibit. I
don't know off the top of my head. I'm sorry.
Q I will represent to you that the current representative of
District 2 is Barry Moore.
A Moore. Okay. Yeah. That sounds correct.
0 And Mr. Moore was just newly elected in 2020, correct?
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A I don't know the answer to that.

MR. DAVIS: Pardon me, Ms. Khanna, excuse me, Judges.
If it would be possible sometime in the near future when it's
convenient, Ms. Khanna, to have a brief recess.

JUDGE MARCUS: Sure.

MR. DAVIS: TIt's a little early.

JUDGE MARCUS: I understand. We are usually going to
go about 90 minutes per break. Ms. Khanna, do you want to just
take the next 10 minutes and we will break, or what's your
pleasure?

MS. KHANNA: If I could justi“finish up on this
incumbency, please, I will be happy to take a break then.

JUDGE MARCUS: You sure can.

MR. DAVIS: Thank you.

BY MS. KHANNA:
0 So you don't know when Mr. Moore was elected to

congressional District 2, right?

A No. No. And when people were elected had no bearing in
my incumbency analysis. It was they are representative. They
are in or they are out. It's as black and white as that.

Q But you did -- you did testify that one of the reasons you

believe that incumbency protection is important is because the
longer that an incumbent has served a district, the better able
they are to serve that district; is that right?
A Yeah. Yes, that's absolutely true, for sure.
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Q So it would be relevant to your opinion on that score that
whether or not the incumbent in District 2, which is paired in
Mr. Cooper's Illustrative Plans 1, 2, 3, 4, and 6, has served
for a long time or was newly elected in 2020, correct?

A Yeah. I would say it makes -- it would make some
difference, and not one that I can quantify, whether they have
been a long-serving representative or not, but I would say that
certainly if you look at the events of the past two years in
our great nation, that anyone who has been through that
experience has learned a lot about theircdistricts, their state
and the role that they have on Capitci Hill.

Q So I take it you do not or do- you know who represented

District 2 before Congressman dioore?

A No.

Q I will represent £% you that Representative Martha Roby
represented District\2 for over -- for a decade prior to that.
A Great. Okay.

0 Do you know who the current representative of District 1
is?

A No. The names of the representatives by district were not
a relevant part of my analysis. It was binary. Are they

paired or are they not paired.

Q I'm sorry. I don't mean to quiz you on it.
A No. It's okay. Go ahead.
0 I know I took down the exhibit, but in the last bullet
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point of your incumbency analysis, you note that
Representatives Moore and Representatives Carl in Districts 1
and 2 are the ones that are paired in Mr. Cooper's plans.

A I believe so. That's -- I would have just taken those
names from the file when I performed the analysis.

0 So the representative of District 1 that you mentioned in

your analysis is Representative Jerry Carl; is that right?

A I believe so.
0 And Mr. Carl was also newly elected in 2020, correct?
A I don't know.
Q But you are familiar with who represented District 1

before Mr. Carl; is that right?
A I - I will -- if we want to just go gquickly through this,
I do not know the electioncivistory by district for the state of
Alabama. So we could g& one by one, or I can just tell you I
don't know who was the preceding U.S. representatives in any of
the districts orc¢how long they served for. It was a binary,
black or white exercise.
Q I believe in your report you do refer to the testimony of
Representative Bradley Byrne; is that right?
A Yeah. There was, you know, relevant to the conversation
about communities of interest and part of my education on
communities of interest, especially in Alabama, and I'm
sorry —-- in Mobile and Baldwin counties, yeah, there was some
pre -- there were two previous representatives there that I
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relied on, some of their testimony in a previous case to help
me learn better about what the Mobile-Baldwin County
environment was. That is true. But, again, how long those two
representatives served for, what the circumstances of their
departure are, I don't -- I don't know the answer to that.
Q Okay. I will represent to you that Bradley Byrne was the
representative of CD 1 prior to Mr. Carl.
A Sounds good.
Q So, Mr. Bryan, is it your position that it is important
for continuity of representation to ensure that both of the
incumbents of Districts 1 and 2 remairn in their districts?
A I'm sorry. I may have lost veour audio for just a moment
at the end of your statement. (;Can you please restate so I make
sure I get all of it?
Q I sure can. And I%just wanted to make sure. Can
everybody hear me now?

JUDGE MARCUS: We hear you fine. Just put the
question again, please.
BY MS. KHANNA:
Q Mr. Bryan, is it your position that it is important for
continuity of representation to ensure that both of the
incumbents of Districts 1 and 2 remain in their districts, even
though they have served less than one year in office?
A My opinion is that any representative who has had any
amount of time in office is more seasoned and has more tenure
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and experience with their constituency than one who has had
none. And I don't differentiate Districts 1 and 2 versus any
others. I say incumbency and continuity of representation is a
theme that is important, and any amount of experience is
valuable and important. And certainly pitting even two
freshmen representatives against each other will assure that
some -- even limited number of years of experience in the House
are going to be lost that are going to then be replaced.

Q Okay.

MS. KHANNA: I believe that closed up my questions on
the incumbency please, Your Honor. If this is a good place to
break, I'm happy to break now.

JUDGE MARCUS: We will take our 15-minute break at
this point. We will come back and pick up the thread of your
cross—-examination. Thank you.

(Recess.)

JUDGE MARCUS: Are the parties ready to proceed?

Ms. Khanna, you may proceed.

MS. KHANNA: Thank you, Your Honor and actually,

before I ask my next line of questions, I just wanted to make

sure that I offered into evidence the Evenwel brief that we had

it marked for identification earlier. I would offer it as
plaintiffs' exhibit -- Caster Plaintiffs' Exhibit 106 into
evidence.

JUDGE MARCUS: Any objection?
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MR. DAVIS: Judge, obviously no objection to it being
marked to an impeachment exhibit to memorialize the
conversation, but it's been so long since I have seen it, 1
don't know what else may be in it that we didn't talk about it
before.

JUDGE MARCUS: Why don't you do this: At your
leisure, take a look at it, and then come back Monday and let
us know. We have the opportunity to redact it and just receive
those portions that the bore directly on the questions and
answers, if you would like, as well. But we will reserve on
that, Mr. Davis and Ms. Khanna, Jjust. 10 give the Secretary of
State's counsel a chance to review/it because it was a long
brief filed with the Supreme Ccurt. I know it was used
fundamentally for the purposes of impeachment.

We will leave that@issue open and you come back and let us
know on Monday your-pleasure, Mr. Davis.

MR. DAVIS: Thank you, Judge.

JUDGE MARCUS: Ms. Khanna, you may proceed.

MS. KHANNA: Thank you, Your Honor.

BY MS. KHANNA:

Q Mr. Bryan, let's turn to your compactness analysis.
A Thank vyou.
Q That's the third criteria on which you evaluate

Mr. Cooper's plans.

Mr. Bryan, when we went over the redistricting

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE
Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crr@aol.com




14:40:07 5

9

14:40:26 10

11

12

13

14

14:40:46 15

16

17

18

19

14:41:02 20

21

22

23

24

14:41:24 25

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 181 of 331
969

guidelines -- I won't pull them up again -- but those provide
that districts should be composed of reasonably compact
geography; is that right?

A Yes.

Q Your report does not set out any threshold or standard by
which to judge whether a map is considered reasonably compact;
is that right?

A There are no such standards. Dr. Duchin elaborated on

this yesterday. It can depend on numerous factors and there's

no commonly accepted numbers. It's relative from one plan to
another.
Q Great. So no objective standard about when a district or

a map is objectively compact wversus non-compact?
A It's typically regarded as a relative comparing those
statistics from one plati to another plan, not universally in
the business.
Q And you're not aware of any requirement that illustrative
plans in a Section 2 case be as compact or more compact than
the enacted plan, are you?
A I am not aware.
Q So your compactness analysis with respect to Mr. Cooper's
illustrative plans is contained on pages 17 through 19 on your
supplemental report and Appendix 5 to that report; is that
right?
A Okay.
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Q In the interest of time, I won't pull that up to show you.
You can peruse that if you have the report in front of you.

JUDGE MARCUS: 1If you need it on the board, you just
let us know, Mr. Bryan.

MR. DAVIS: I will stipulate Ms. Khanna gave the
correct page number.

JUDGE MARCUS: Okay. Great.

THE WITNESS: Great. Sounds good.

JUDGE MARCUS: My concern, Mr. Davis, was not that she
gave the right one, but that he might not recall everything in
it without seeing it.

THE WITNESS: Your Honor;- I have the compactness
scores right here next to me if you would like me to refer to
them.

JUDGE MARCUS: <1 leave it up to you and counsel. You
may proceed, Ms. Khanna.

THE WITNESS: Thank you, sir.

MS. KHANNA: Thank you, Your Honor.

BY MS. KHANNA:
Q Mr. Bryan, I will be sure to direct you to any specific
portion of that analysis as we go through it.

Your analysis contained in your report, your compactness
analysis consists entirely of the numerical metrics of
compactness on a number of different measures; is that right?
A That is correct.
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Q Your compactness analysis does not contain any analysis of
the contours of specific districts in Mr. Cooper's illustrative
plans; is that right?
A I'm sorry. I do not understand the question.
Q When you are evaluating the compactness of Mr. Cooper's
illustrative plans --
A Uh-huh.
Q -— you evaluate them solely based on their metrics, the
Reock score, the Polsby-Popper score, the Schwartzberg score,
and the convex hull score?
A Yes, that's correct.
Q You do not analyze any of thevspecific contours of the
districts actually drawn other than their compactness scores?
A Yes. As a practice in‘compactness, except for
diagnostics, you would @iot go analyze any specific contour or
detail or part of a-aistrict. There's one number that
represents the plan.
Q You provide no analysis to the extent to which county or
city or VTD boundaries informs the compactness of a given
district in Mr. Cooper's illustrative plans?
A I do not. But the decision to comply with county
boundaries or other boundaries that they create better
compactness or poorer compactness, as was the case with some
districts in Alabama, is solely at the discretion of the drawer
of the plan.
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Q And you don't provide any analysis of the extent to which
highways and rivers inform the compactness of any given
district in Mr. Cooper's illustrative plans?
A Not in Mr. Cooper's plan. I do offer some analysis of
that in other plans where it was relevant, for example, in the
Alabama plan where there was some districts with lower
compactness scores. Those were a result of some geographic
features. I found no strong prevailing geographic features
that in particular hindered Mr. Cooper's compactness scores.
Q Well, you don't provide any analysis at all of the
geographic or political boundaries ofi“his districts as it
relates to their compactness?
A I did not identify any features -- specific features of
the plan that were specifically very detrimental, and I defer
to Mr. Cooper's expertise and judgment in drawing plans that
are either compact or” not compact.
Q Toward the end of your direct examination with Mr. Davis,
I believe he asked you some questions about whether plaintiffs
illustrative plans draw lines that appear to you to be based on
race or other traditional districting principles. Am I
recalling that correctly?
A That is correct.
Q But at no point in your report do you provide any analysis
of the way in which specific districts in Mr. Cooper's
illustrative plans are configured outside of their objective
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compactness scores.

A Except insofar as to acknowledge how they were precisely
drawn to exclude white population and include black population
to achieve the majority district status that he was seeking.

Q Can you point me to where in your supplemental report you
speak about that topic in Mr. Cooper's illustrative plans?

A It may be in the map -- just give me a moment, let me see
if T can track it.

Q Sure.

A It appears I may not have written text about that finding.
I would refer to the map of the Cooper’s plans to support my
observation.

I cannot quickly find text if I wrote any about the
observations because, as I stated earlier on my direct with
Mr. Davis, the performarnce in the outline of these plans were
very consistent with\the Hatcher plan, which I did document the
degree to which 4t followed these boundaries exactly. And in
looking at the Cooper plans, as I am now, one after the next,
the degree to which they follow black populations and exclude
white populations around Birmingham and Mobile are consistent
with every one of the other plaintiff plans that I reviewed.
So I'll stick with that.

Q And that analysis that you just provided, including the
analysis in response to Mr. Davis's questions are not
actually --
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1 JUDGE MARCUS: I am not sure we heard the whole
2 || question. I'm sorry. Ms. Khanna? Have we frozen up
3| completely? Mr. Davis, can you hear me? Judge Manasco?
4 MR. DAVIS: I can hear you, Your Honor. I just
14:48:26 5 || believe Ms. Khanna's screen has frozen momentarily.
6 MR. DUNN: I think it's Ms. Khanna's screen that's
7| frozen, Your Honor.
8 MR. DAVIS: There she is. She is back.
9 JUDGE MARCUS: Ms. Khanna?
14:48:4010 Hi, Ms. Khanna. I think we lost yowu for a moment.
11 MS. KHANNA: I apologize, Yqiwr Honor.
12 JUDGE MARCUS: That's allvYright. Why don't you start
13 || over and ask your question again.
14 MS. KHANNA: Can everybody hear and see me now?
14:48:5115 JUDGE MARCUS: <We hear you fine.
16 MS. KHANNA:.” Thanks. Give me one second to
17 || reconfigure my s&reen. It closed out for a second.
18 JUDGE MARCUS: Sure.
19 BY MS. KHANNA:
14:49:2220 | Q Okay. I am not sure where I got cut off, but my question
21 | was the analysis that you just provided about --
22 | A Yeah.
231 Q -- about how the lines were drawn in Mr. Cooper's
24 | illustrative plans --
14:49:3425 || A Yeah.
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Q -- is not an analysis that we will find anywhere written
in your report about Mr. Cooper's illustrative plans, correct?
A No. I think that part of the report and the analysis was
pretty light and I think that I was mostly led by the fact that
his plan and Dr. Duchin's plan, all of these plans were
following a very similar pattern. And if you look at the map,
you will see that they do the same thing as in other plans that
we documented, where we show it follows precisely where black
population is and is not -- I concede that that analysis and
that finding is not -- does not appear to be written up in my
summary of findings.

Q You provide no analysis in any of the text about the
configuration of the districts in Mr. Cooper's plans outside of
their objective compactness “scores, core preservation scores
and incumbency protectisn scores?

A Yes. My obserwvation about their consistency in
performance in iacluding or excluding black populations is as I

am reciting to you right now, looking at the maps that I drew.

Q But not an opinion you expressed in your report?
A Yes, ma'am, that's correct.
Q And at no point in your report do you offer any

conclusions or opinions as to the apparent basis of any
individual line drawing decisions in Mr. Cooper's illustrative
plans?

A I did not. Yep. That's correct.

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE
Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crr@aol.com




14:51:13 5

9

14:51:2910

11

12

13

14

14:51:4315

16

17

18

19

14:51:5320

21

22

23

24

14:52:14 25

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 188 of 331

976
Q So your report analyzes Mr. Cooper's Illustrative Plans 1
through 6, correct?
A That's correct.
Q And just to clarify, it does not provide any analysis of

the compactness of Mr. Cooper's Illustrative Plan 7 since you
did not have that plan in front of you when you wrote your
supplemental report?

A Yeah, that's correct.

Q So you offer no opinions or conclusions on Illustrative
Plan 7, including its compactness, correct?

A I do not. And if there is signilficant evidence of a
revelatory or new different plan that is a breakthrough in this

case, then I probably would have been alerted to that and I was

not.

Q Okay. Have you acfually reviewed Illustrative Plan 77

A No.

Q Before youritestimony today?

A No.

0 You have not even seen that plan?

A It's in my e-mail somewhere. I have not had a chance to
review it. I'm sorry.

Q So among Mr. Cooper's Illustrative Plans 1 through 6, if I

am reading your report correctly, and I am referring you to
page 18 of your report, you conclude that Illustrative Plan 4

has compactness scores that you believe are comparable to the
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enacted plan; is that right?

A May I refer to my report?

o) Please do.

A Thank you.

Q Page 18 is specifically where I am looking.

A Okay. Great. I see on page 18 the enacted plan
compactness scores. Is what you are referring to? Yeah.
That's it. Yeah. Terrific. Yes. Yes. I recognize this.
Yep.

Q And in the paragraph, the last paragraph on page 18, you

note that only Cooper plan 4 has comparable scores to the other

plans. Am I reading that correctly?
A Yes. That looks like whet that says.
0 And there you furthercconclude that Mr. Cooper's

Illustrative Plans 1 to?3 and 5 and 6 have inferior compactness
scores to the Duchin'plans; is that right?
A Yes. That &s correct. Dr. Duchin's plans, because of the
additional compactness she drew into Districts 4 and 5,
outperform in total Mr. Cooper's plans.
Q Okay. If we go to the next page to your conclusion
paragraph on page 19 of your report.
A Yep.
Q There you say, My analysis of compactness shows that
Dr. Duchin's plans perform generally better on average than the
enacted state of Alabama plans --
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A Yes.
Q -- although some districts are significantly less compact
than Alabama's and significantly better than Bill Cooper's
plans. Did I read that correctly?
A Yeah. This would be the -- what I would call the -- when
I say in aggregate, that's literally the summary across all
districts within the plans. That is correct, vyes.
Q So your conclusion as to the compactness of Mr. Cooper's

plans here is how they fare relative to Dr. Duchin's plans; is

that right?

A It is and also relative as you see in the top two lines to
the 2011 existing and 2021 exact =+~ enacted.
Q But the statement here akicut the Duchin plans being

significantly better than Mg. Cooper's plans, that does not
apply to Mr. Cooper's I&#lustrative Plan 4, which you said was
comparable, correct?
A That is thefonly plan that was remotely close in
compactness, as you can see in this Table 3, to the other
plans. And then, in that regard, in Polsby-Popper and
Schwartzberg, it is comparable, and Reock, it was not. Convex
hull, it was. So there's one plan where three of the four
metrics were almost comparable with the enacted plans.
Q And that conclusion, of course, does not apply to
Illustrative Plan 7, which you haven't reviewed in this case?
A No, ma'am. I cannot offer an opinion.
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Q Okay. We can take down the exhibit. Mr. Bryan, at no
point in your report do you offer any opinion or conclusion
that any of Mr. Cooper's illustrative plans are not reasonably
compact, do you?

A I have no opinion on what is reasonable and what is not
reasonable. There's no such standard in the industry. I
present it in relative terms to other potential options that
the state of Alabama could consider for their redistricting
solution.

Q Let's move on to your discussion oficommunities of
interest.

I believe that the three traditional redistricting
principles on which you evaluated Mr. Cooper's plans were the
ones we just discussed -- core preservation, incumbency and
compactness; is that right?

A Uh-huh.
Q Your supplemental report does not analyze any of
Mr. Cooper's illustrative plans based on communities of
interest, correct?
A There's only one major finding of communities of interest
in the -- the Hatcher, the Duchin and the Cooper plans, which
is the disruption of the community of interest in Mobile and
Baldwin counties.
0 And that analysis of communities of interest is included
in your first report, correct, not your second?
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A Yes, ma'am, correct.
Q You had not reviewed any of Mr. Cooper's plans at that
time?
A No. But they are -- given the consistency of those plans

with the original plan, I would make the same assessment and
generalize my findings on the Mobile community of interest to
Cooper and Duchin's plans.

Q So if I am looking at the same conclusion paragraph that
we just discussed in your supplemental report, you say that the
plans provided by Mr. Cooper have generadly similar features

and performance as the Hatcher plan; |¥s that right?

A That's correct, yes.
Q What do you mean by perfarmance?
A So I mean performancecinsofar as the demographic

characteristics of it, +#he compactness of it, the impact to
incumbency, the traditional redistricting principles that we
assessed Hatcheriwith were the same ones that we looked at the
Cooper and the Duchin plans.

Geographically speaking, the performance of the plans were
similar geographically insofar as they change the boundaries
around Birmingham. They extend to District 2, all the way to
the eastern -- generally to the eastern edge of Alabama and
also pushed the district down into Mobile and Baldwin counties.
Geographically that's what I -- in a very high level what I
would mean in terms of geographic performance.
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Q So your analysis of the Hatcher plan is entirely included
in your first report; is that right-?
A Yes, ma'am.
Q And there are a few features of the Hatcher plan that you
thought it was important to emphasize in your first report?
A Yes.
Q So one of the features that you emphasize in your first
report —-- and I am referring specifically to Defendants'
Exhibit 2 at page 6 for your reference.
A Okay.
Q You note that the Hatcher plan gontains numerous county
splits; is that right?
A Yes. It was not a countysbased plan.
Q We can take down the exhibit. I just wanted to make sure
we were looking at the #ight document.

You never mentionhed the number of county splits in
Mr. Cooper's plans in either of your reports, correct?
A No, I did not.
Q The Hatcher plan, in fact, splits 13 counties; is that
right?
A That sounds right.
Q Mr. Cooper's plans —-- illustrative plans, however, most of

them split only six counties, isn't that right?
A That sounds right.

Q The same number as the enacted plan?
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A Could be.
Q And that number -- and six is, of course, fewer than half
of the number of splits in the Hatcher plan, correct?
A Based still -- I did not differentiate how many different
counties were split except to say that they were. There was no
split counties in the Singleton plan. There were some -- more
number of counties that were split in these other plans. It's
my understanding Hatcher had more, but they all had some.

Again, to emphasize, I did not do a detailed split

geography analysis. I just saw what I saw while I was doing my

York in these other areas.
Q But when you were evaluating!the Hatcher plan in your
first report, you believed it was important to note that it
split numerous counties, cofrrect?
A Yeah. I think that was a fair observation, given that
plan was presented subsequent to a plan that was purported to
have no county spliits at all. So in the context of the
previous plaintiffs' plan, I thought it was important to note
and emphasize that only insofar as the differences from the no
county split plan that had been presented earlier.
Q And for Mr. Cooper's plans that split six counties like
the enacted plan, you don't contend that those plans include
numerous county splits, correct?
A That's an object -- a subjective statement to say whether
it's numerous or many. There are less numerous than there is
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in the other plan. I am sure there are plans and other ways of
doing this where there could be less than six county splits as
well.

I don't have an opinion as to whether Mr. Cooper, in the
development of his plans, optimized not splitting counties or
not. This is the type of thing, again, I look for when I do my
compactness analysis and whether you use counties as whole
pieces of geography are generally reflected in whether you have
good compactness scores or not.

In his case, even though he split fewer counties than in
Hatcher, he still ended up with poorer compactness scores
because of the way his districts are configured.

Q You also note in your eveluation of the Hatcher plan that
it does not respect incumbefts because it pairs two sets of
incumbents; is that right?

A That's correct..” Yes. I am not looking at the exhibit,
but I recall that to be true.

Q And just so you make sure you have all the information in
front of you, I am looking specifically at page 27 of

Defendants' Exhibit 2, your first report in this case.

A Do you have it?
Q I sure can. I can pull it up.
A I have it. Yes. So, yes, the Alabama enacted plan

respects incumbents. There's really not a mention in the

plaintiff plan about incumbents, but I noted that the
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plaintiffs' plan pairs, like I said, Moore and Carl in 1,
leaves 2 unrepresented. Pairs Sewell and Palmer in 6,
leaving 7 unrepresented.
Q So the Hatcher plan pairs four incumbents, two sets of
incumbents, right?
A Yes, that's correct. Two pairs, leaving two districts
unrepresented.
0 Mr. Cooper's plans, however, only pair one set of
incumbents where they pair incumbents, correct?
A That is correct.
Q Mr. Cooper's Illustrative Plan 5 actually pairs no
incumbents; is that right?
A Again, I am uncertain. I -- if -- you are stating that as

a known fact, I cannot confiiyrm that right now. I believe you
if you say it's true.
Q If we assume that it's true, you would agree that in that
respect Mr. Coopér's plans are not similar to the Hatcher plan?
A I would say that the difference is whether a plan pairs
incumbents or does not pair incumbents. I don't do degrees of
measure of how badly they do it. The fact that Duchin's plans
pair them even more is notable, but the differentiating point
is whether you do so or if you do not do so, not how badly you
do so.
But if Mr. Cooper would like credit for having fewer

pairs, but still paired incumbents, then I will concede that.

Christina K. Decker, RMR, CRR

Federal Official Court Reporter

101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




15:05:33 5

9

15:05:56 10

11

12

13

14

15:06:1515

16

17

18

19

15:06:46 20

21

22

23

24

15:07:14 25

Case 2:21-cv-01536-AMM  Document 99-3 Filed 01/18/22 Page 197 of 331
985

Q So it's your understanding that the question for whether
or not -- whether or not a plan respects incumbents, is whether
it pairs any incumbents or doesn't pair any incumbents, not the
number of incumbents?

A If there are competing plans that pair incumbents, if
there is, in this case, one pair of incumbents or two pairs of
incumbents as the case may be, I would not draw a distinction
that that means by inference that one plan is somehow superior
in traditional redistricting principles than the other. It may
garner a nod or some small benefit, but the fact that they
still split them is the major problen.:

Q Mr. Bryan, you recently submitted an expert report in the
Wisconsin Supreme Court; is thet right?

A I did.

Q And that expert report was in support of a redistricting
map put forward by the Wisconsin legislature; is that right?

A That is cortect.

Q If we could call up that report. This is the report that

we have been discussing from Wisconsin; is that right?

A Yes. This is my report.

Q If we could turn to page 6 of that report.

A Great.

Q I believe on page 6 you conclude that the Wisconsin

Legislature has proposed assembly plan, was able to conform

with numerous traditional redistricting principles including
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avoiding pairing incumbents; is that right?

A That is correct.

Q And, in fact, the assembly plan that you said respects
incumbents or avoids pairing with incumbents in fact did pair
six incumbents; is that right?

A Yes. Yes. That was mathematically impossible not to do
that. It was not optional in the case of Alabama. All of

these plans pair incumbents unnecessarily.

Q But --
A Please.
Q You would agree that the Wisconsin plan that you endorsed

pairs incumbents, correct?
A It -- by necessity, by mathematic necessity, it did, yes.
Q You believe that it awvoided pairing incumbents in
conformance with tradit@®onal redistricting principles?
A The plan avoided in every instance except where it was
mathematically impossible not to avoid it, it did successfully
avoid pairing incumbents. The PMC plan and now the other
plaintiffs' plans submitted in that case have dozens of pairs
by comparison and there is strong evidence that there is
partisan politics that are playing into those pairings because
many of them are Republican pairs in those plans. So not only
were they not necessary, but they also appear to have a
partisan bias.
The Wisconsin plan from the legislature did not have a
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partisan bias. In fact, they paired two of their own
Republican representatives in this, in one of those plans.
And, again, it is by mathematic necessity, not out of choice.
Q So when you evaluate -- we can take down the exhibit.
When you evaluated incumbent pairings in Wisconsin, you
did look at who, in fact, the incumbents were that were being
paired, as well as then provide an analysis?
A We were asked by counsel for the legislature to look at
the party affiliations of the representatives that were paired
and my team of experts did, in fact, anadyze that and present
findings that were accepted in that report.
Q And when -- I'm sorry. When!you say accepted in that
report, has the Court accepted that report or those findings?
A My belief that they have. I have been busy with a few

other things the last few days.

0 I understand.
A Yeah.
o) And in your analysis in that Wisconsin report, you

believed it was important to note that the plan that you were
endorsing or that you are supporting in your expert report
paired fewer incumbents than other plans?
A The -- there was two points, one was the number of the
pairs, and then the other was pointing out the significant
partisanship of the pairs that were coming from the plaintiffs
in that case. And, yeah, that was -- in conversations with
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experts and counsel, that became a decisive point in the
analysis and the reason that I fulfilled that.

Q All right. Let's go back to the Hatcher plan that you
discussed in your first report in this case.

If we look to Defendants' Exhibit 2, page 16. We can pull
that up so that everyone is looking at the same thing. Here up
in the top paragraph you say --

A Yes.

0 -- no effort was made to try and conform the boundaries of
District 2 to the existing city boundaryviof Mobile; is that
correct?

A Yes. I looked at this carefully. The municipal
boundaries of Mobile are complex, and, nevertheless, the
boundaries of the plan slices through them. I do not have a
count of how many sometdmes it splits the boundaries of Mobile.
Conventionally, 1f you were going to make this big of a
deviation in a plan to go grab a piece of geography that is out
of bounds, such as Mobile, you would do so by trying to include
administrative geography such as the city boundaries.

This -- the boundaries of the Hatcher plan, the Duchin
plans and the Cooper plans in my analysis do not make appear to
make any effort to conform to any other administrative
geography, rather only to try and capture the most densely
black population of Mobile.

Q Just to be clear. The sentence that's highlighted on the
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screen right now is from your first report?
A Yes.
) And it refers only to the Hatcher plan, correct?
A Yes, ma'am. That is correct. Yes.
Q You had not seen any of the Cooper plans at the time you
wrote this report?
A No. My statement reflects subsequent observations of the
other plaintiff plans. I'm sorry. Retract.
Q Okay. Let's pull up Mr. Cooper's Illustrative Plan 6 and

let's specifically look at District 2. That's going to be
Plaintiffs' Exhibit 44. This was incituded as an exhibit to
Mr. Cooper's first report.

And if I recall your previous testimony, you did not
review any of the exhibitscattached to Mr. Cooper's reports; is
that right?

A No, my analysisiwas based on the information that I
received -- the @lectronic information I received that I used
in my geographic information system to perform an analysis that
would be in essence a replication of this map that I'm seeing
now. I did not use or refer to this exact map. I referred to
my own company's representation of this map in my analysis.
Q Okay. But looking at Mr. Cooper's illustrative plan, his
map right here, you would agree that, in fact, District 2 does
keep the city of Mobile whole by conforming to municipal
boundaries, correct?
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A It's difficult to see where that boundaries of the city of
Mobile are in this map. I can't give an opinion. It may be
the case, but I can't tell from this map. But whether the map
contains it is -- would be a misleading statement because you
can have a geography that can outer bound a city and capture
numerous pieces of irregular geography around it. Because it
contains it does not mean it follows it. And the benefit of
following administrative geography in redistricting is because
it captures pieces of administrative geography that enable that
district to represent people with similag administrative
geography and policy interests and caorcerns.

So stating that this outer bounds, the city of Mobile does
not necessarily mean that that means that it's an accurate
capture of Mobile.

A visual examination of this plan shows a highly irregular
draw into the county.of Mobile anyway. So some other thing was
happening when Mr. Cooper drew this in this very unusual and
unique way, into the otherwise very geometrical simple
geography of Mobile.

Q So you don't know sitting here today whether that -- the
drawing of District 2 in Mobile County conforms to the
boundaries of the city of Mobile; is that right?

A I -- it may -- I want to be precise with my language.

That district may outer bound, that is, fully contain the city
of Mobile. I do not believe just looking at this map, which is
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not precise, whether it exactly follows the boundaries of the
city of Mobile or not. I don't believe that it is. But I
cannot say that definitively.

0 You would agree that if it does exactly follow the
boundaries of the city of Mobile, that would make a significant
difference between its configuration and the Hatcher plan that
you criticize; is that right?

A If this exactly followed the city boundaries of Mobile,
that would certainly give it some credence, but that does not
change the highly irregular features andithe draw that was made
to go into Mobile County. There's no‘way a map drawer could
look at this draw and not avoid the highly irregular draws in
and out and around the county.

Q So when you were evaluating whether a district looks
irregular, you are doing that without respect to whether or not
it's following municipal boundaries; is that right?

A In this particular case, Mobile is only a part of Mobile
County and so my visual observation of this draw is showing
significant irregularities that are clearly outside of the city
of Mobile here.

Q So your understanding is this district -- the district
lines of CD 2 do not conform with the city of Mobile
boundaries; is that right?

A I am not able to say with certainty whether they do or do
not. It does not visually appear to, given my knowledge of the
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area. I would have to see something much more detailed to be
able to prove that or not.

My assessment is that the draw in Mobile County in this
case appears, given the geometric simplicity of the county,
that there was some motivation to draw a highly irregular
boundary within the county. And not all of that -- not -- it
is not possible to that all of those irregularities were
determined simply by the municipal administrative unit of
geography known as the city of Mobile.

Q And you mentioned there were motivagions, but you, of
course, have no knowledge, informatigrn or opinion about any of
the motivations, correct?

A I don't know what the motivations were. All I know from
my own analysis and maps arg that the lines that go down into
Mobile across all these?different plans, I am speaking
generally, not to any one particular plan, go down into Mobile
and surgically g% into and out of white VTDs and black VTDs,
including the black ones and excluding the white ones.

If that was the motivation, I would believe that a
mapmaker would have just gone into Mobile and taken the whole
county. Otherwise there is no reason to have gone in here and
so surgically and forensically grabbed just very precise pieces
of the city of Mobile, which we know to be the most densely
black portion of the county.

Q And, again, your testimony about which pieces of the city
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of Mobile may or may not be included in District 2 --
A Right.
Q -- is not about this district that we're looking at right

now, you're speaking generally about some of the illustrative

plans?

A Yes, ma'am.

Q And about the Hatcher plan?

A That, too.

Q Let's turn -- let's actually look at your depiction of

Mr. Cooper's Illustrative Plan 6. And Icthink that's going to
be at page 88 of your supplemental report. Defendants'

Exhibit 4. Does this look familiar to you?

A It does, yes.

Q This 1s your depictionof Mr. Cooper's Illustrative Plan 6

color coded by the congcéntration of black population; is that

right?
A Yep, that is correct.
Q And sitting here today, you can't tell me whether the

District 2 boundaries depicted in this map conform to the city
of Mobile boundaries; is that right?
A I cannot determine that from this map. I could in a
matter of minutes if it's an important point, but I cannot tell
from this whether it definitively is or is not.
Q But you can tell from this map that Mr. Cooper's
District 2 includes a lot of those red and orange VTDs on your
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illustration here; is that right?
A Are you speaking specifically to the area around what
we're going to characterize as the area around Mobile city?
0 I'm actually -- I'm looking at a southwest corner of this
map .
A Okay.
0 Maybe we can zoom in on it.
A Sure. Yeah.
Q If T am understanding your testimony correctly, you

criticize the Hatcher plan and apparently some other plans for
excluding white VIDs and including black VIDs into District 2;
is that right?

A That's correct. And just /-- this is not one of my
close-in maps. I am not sure I have a close-in map of Cooper,
but even with this grainy picture, you can see that there was

a -- basically a ficsh” hook where the district was run down the
western edge of &he state, excluding lots of red, orange,
yellow, you know, low black concentrated VIDs and then wrapping
around very low population areas in the south corner and
reaching up to grab, as you can see the line of the boundary of
the district, grabs just the green areas exactly around the
city of Mobile.

If this plane was not motivated by grabbing just that
population, I would have expected the drop to go geometrically
just simply straight down from the north and just capture one
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irregular geometrically continuous space, rather than this
highly irregular draw, fish hooking around just to grab this
black population in this corner of Mobile.
0 And when you analyze this plan, you did not know whether
those boundaries of District 2 were decisions that Mr. Cooper
made or the lines of the city of Mobile, correct?
A Yes. I -- I looked at the city boundaries of Mobile
compared to many of these plans and I cannot give a forensic
accounting off the top of my head. Every one that I looked at
of the plaintiffs' plans did not conform to the municipal
boundaries. If this happens to be one instance where
Mr. Cooper got in one that does in“/some sense follow the
municipal boundaries, it may be the case. But it doesn't look
like it from here.
Q And you would agree looking at Mr. Cooper's District 2 in
Mobile County, along the west side it includes red and orange
VIDs and along the bottom it includes multiple red and orange
VTDs before it goes up in that fish hook; is that right-?
A It's my understanding that these are very -- that is
correct. It is my understanding those are low population
geographies that were used with the intention of connecting
District 2 around and up into a much higher population and
dense black population around Mobile.
Q Again, you use the word intention and I just want to
clarify. You don't opine on the intent behind any of these
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illustrative maps, correct?
A That is correct. I do not know the intention. I can see
the effects of an effort to maintain the contiguity of
District 2. It was drawn in such a way -- virtual -- you can

see it virtually goes down to a one-lane road on the western
border before it expands again and circles up to grab that
green high dense black population.

So the appearance is that the effort was to draw and
connect District 2 as efficiently as possible to get access to
that black population in Mobile. The appearance, if I may.

Q You are drawing inferences of an‘effort based on the
appearance of the district; is that right-?

A Yes. The population to the north of Mobile in this map
has more population, and, &Fain, this is my independent opinion
and observation, that i¥ Mr. Cooper had drawn this district
straight down into Mobile with this configuration, that he
would not necessarily have been able to achieve the black
majority. He may have only -- again, it's an opinion, may have
only been able to achieve this by connecting that area in
Mobile with very low population, admittedly low black

population VIDs in order to get there.

Q That's not an opinion you express anywhere in your report,
correct?
A That's correct. Yeah. This is just an observation

looking at the map and then studying this with other maps as I
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observed these draws to go get Mobile.
Q We can take down this exhibit.

You mentioned already that you did not look at
Mr. Cooper's Illustrative Plan 7 submitted alongside his
supplemental report; is that right?
A Yes, that's correct.
Q So you don't know if Illustrative Plan 7 kept the city of
Mobile whole in District 2, correct?
A Do not.
Q Turning back to your first report on your analysis of the

Hatcher plan. You criticize the Hatgher plan on page 20 of
that report for expanding the existing boundaries around
Birmingham in a very nearly exact way to only add heavily black
VIDs and to avoid less black VTDs; is that right?
A Yes, ma'am.
Q Birmingham is in” the center part of Jefferson County; is
that right?
A Yes, that is correct.
Q And you know from your experience in mapping and
evaluating these maps that the western portion of Jefferson
County is the heavily white portion of Jefferson County; is
that right?
A More so, for sure, yes.
Q And the Hatcher plan, as you recall, does not extend to
the western boundary, the western border of Jefferson County?
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A Yes. I recall that. I am going from memory, but I
believe that's true.
Q Okay. Let's pull up Mr. Cooper's Illustrative Plan 1, and

specifically District 7 in that plan.
This is plaintiffs' exhibit -- Caster Plaintiffs'
Exhibit 20. This was included in the exhibits to Mr. Cooper's
report and those again are exhibits that you had not reviewed
in preparing your own report, correct?
A Yes. Yes, that's correct.
Q So do you see here how Mr. Cooper'scconfiguration of
District 7 includes the western porticen of Jefferson County?
A Yes, I do.
Q And in the interest of time, I'm going to represent to you
that it does this in at least three other illustrative plans
that Mr. Cooper provides. Does that sound right, based on your
memory or your evaluation of these plans?
A It sounds about right.
Q So in that respect you would agree that Mr. Cooper's
illustrative plans, including this one, differ from the Hatcher
plan, correct?
A There are -- without a doubt there are some similarities
and some differences between the plans. When I talk about them
being similar, it is a wvery high level, again, focusing on some
similarities and how adjustments were made in parts of
Birmingham, some similarities in how District 2 gets stretched
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and some similarities in how Mobile ends up getting wrapped in,
seemingly unavoidably, to create a second black
majority-minority district.

Beyond that, details such as whether we go into the
western side of Jefferson County or not to me are smaller
details and nuances that, of course, yes, we see that in
Duchin's plan as well, but there are details like that that --
subtle differentiations between the plans, but I subordinate
those in my analysis to the larger ones that actually drive the
concentration of black populations in these two districts.

0 When you were evaluating the Haticher plan you believed it
was important to note that in Jefferson County the plan
included the heavily black aregs of Jefferson County around
Birmingham, and excluded the heavily white areas in Jefferson
County, correct?

A My analysis showed that to be the case and we provided an

exhibit with som& detailed maps that illustrate that to be

true.

0 In the Hatcher plan?

A Yes, ma'am.

Q You did not similarly assess the extent which Mr. Cooper's

plans included the heavily black portions of Jefferson County
and excluded the heavily white portions of Jefferson County,
correct?
A I did not. To be precise, I did not include that in my
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report, but the degree that his plan goes up into and around
Pinson and Gardendale, even though I can't see the exact
boundary compared to my maps, yes, there are places where his
maps draw captures black population in the north east corner of
Jefferson County and in some cases there, excludes adjacent
white VTD -- more predominantly white VTDs. It's not easy to
illustrate that from this map, but it is true.

Q Let's go to your map, and I don't have that at the ready,
which map we're looking at.

But the one that you say would show(the BVAP or the black
concentration. Do you know what map.we're looking at in your
report for that?

A One of the Hatcher.
Q Oh, I'm sorry. I want“to look specifically at
Illustrative Plan 1 as_ depicted in your report. Mr. Cooper's
Illustrative Plan 1.
A Plan 1.
MR. DAVIS: Ms. Khanna, I have that -- turned to that
map. Would you like me to share the page number?
MS. KHANNA: That would be great. Thank you, Mr.
Davis.
THE WITNESS: 78.
BY MS. KHANNA:
Q Excellent. Can you --
A 78 in my report.
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Q Let's pull that up, page 78 of Defendants' Exhibit 4.

Thank you, Mr. Davis. Thank you, Mr. Bryan.

A Yeah, that's correct.

Q Okay. Make sure I'm looking at that. So you would --
sorry. Go ahead.

A This map shows my point that when you look at the

northeast corner of District 7 in Birmingham, you don't really
even have to zoom in to see that where the black line is drawn,
everything outside the black line is the lower density black
population and very carefully everythingiinside the black line
as part of District 7 is green to dark green, high density
black population.
Q You can see here that the western portion of Jefferson
County, which is the heavily white portion of Jefferson County
is included in Mr. Coopér's illustrative District 7 in a way
that it was excludediin the Hatcher plan, correct?
A Yes, I beljeve that to be true. Each variation of
District 7 would need to include some white population,
somewhere in order to get up to the exact population threshold,
whether Mr. Cooper does it here, Dr. Duchin does it somewhere
else, or Hatcher does it somewhere else, isn't really material
or as material to me as the fact that each of these plans goes
very carefully to get exactly the black population out of
Birmingham necessary to create a black majority district.
Wherever the white people are after that to balance out the

Christina K. Decker, RMR, CRR

Federal Official Court Reporter

101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




15:34:23 5

9

15:34:44 10

11

12

13

14

15:35:00 15

16

17

18

19

15:35:21 20

21

22

23

24

15:35:36 25

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 214 of 331
1002

population is less relevant.
Q It's less relevant where the white people are. Is that
what you just said?
A Yeah. When you are devising a plan for a black majority,
the most important thing to ensure that you are going to get
your 50 percent black majority is making sure you have an
enumerator that has sufficient number of -- with geographically
compact black population. And the only way to do that is to
make sure you build an enumerator with this large core
concentration of black people in and around Birmingham.
Q But you made a point of criticizing the Hatcher plan for
including heavily black VTDs and avoiding less black VTDs,
correct?
A Yes. That's correct.
Q You would agree th&at where a district includes less black
VTDs, under your own.analysis of the Hatcher plan, that would
be relevant, cortect?
A I'm sorry. Could you restate the question?
0 Sure. I know that was not clear. If I understand your
testimony correctly, you are now saying it's more important to
look at whether a district includes the heavily black VID s,
not the heavily white VTDs, correct?
A Well, it's a comprehensive analysis. You have to end up
looking at all of them. But if you are looking at a plan to
say whether you form an opinion or an assessment of whether a
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draw was made for the purpose of including or excluding black
population, because you are trying to draw a black majority
district, it is most relevant to look at where and how those
lines were drawn, and if there are highly segregated black and
white populations in different VTDs, such as there are in
northeastern Birmingham, it's relevant to note that when the
map drawer had a choice, she or he drew a line in a very exact
way, Jjust to include -- make sure just to include as
efficiently as possible all the dense black heavily populated
VTDs there that they needed to make sure(District 7 got over
50 percent on the whole.
Q It's also relevant to evaluate the extent to which that
map drawer included heavily white VTDs in the same district,
correct?
A Yeah. And they woild have to somewhere in the plan. And
I agree that there'si probably some differences in where
Duchin -- and Dr< Duchin and Mr. Cooper and Hatcher acquired
that white population to get to the total, where to me it is
less important where they got it. They all had to somewhere.
Mr. Cooper chose to get it here in western Jefferson County and
that's fine.
Q So you would agree that in creating a district that is
majority black, a map drawer would have to include some
portions that are heavily black and some portions that are
heavily white?
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A I would agree with the assessment they would have to get
some portions -- the most important is they would have to get
half the population black, no matter how you define it, whether
the remainder is white, Asian, Native Hawaiians, multi-race 1is
less relevant. It doesn't necessarily need to be expressly
non-Hispanic white population, but it's frequently the case.

Q But some portions would be heavily black, some portions
will not be heavily black --

A That's correct. Yeah. I like that better.

Q We can take down the exhibit. Mr. Bryan, in your initial
report in this case, pages 16 to 17, . vou discussed this
community of interest that you hawe spoken about between Mobile
and Baldwin counties; is that right?

A Yes, that is correct.

Q And that entire discussion is based on the trial testimony
of former Representatives Bonner and Byrne from the Chestnut
case; 1is that right?

A In my report, I rely heavily on that testimony, but I
independently spent time looking at some of the history of
Mobile and Baldwin, the development of that area and the

evolution of their relationship together, just personal history

research in background. So I rely in Byrne and Bonner in my
report. I also did personal learning research on the area as
well.

MR. DUNN: Your Honor, I object -- I was trying to let
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Mr. Bryan finish.

I object to everything after the last three words and move
to strike. It's not responsive and it's completely outside of
the scope of his report or his expertise.

JUDGE MARCUS: Let's move on. Denied. But let's try,
Mr. Bryan, to answer the question as it's asked. If there's
something else, it will be brought out on redirect by
Mr. Davis, I'm quite sure.

You may proceed, counsel.

THE WITNESS: Yes, Your Honor.

MS. KHANNA: Thank you, Your ‘Honor.
BY MS. KHANNA:
Q Your analysis of the community of interest between Mobile
and Baldwin counties as presented in your report relies
exclusively on the trial testimony of former Representatives
Bonner and Byrne; ics.that correct?
A My testimony in the report did rely on that testimony by
Byrne and Bonner, yes.
Q And to the extent you looked at anything outside of that

testimony, you have not cited any of that information in your

report?
A Yes.
Q On page 17 of your report, and we can pull that up -- this

is Defendants' Exhibit 2, page 17. You state toward the

bottom, Due to time constraints, I will rely on this history,
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evidence and testimony as my defense of why Mobile and Baldwin

counties are an inseparable COI. Did I read that correctly?
A Yes, that is correct.
Q You can pull this down.

Just to be clear, that history, evidence and testimony
that you note there is the Bonner and Byrne trial testimony
that you cite in your report, correct?

A That is correct.
Q It's nothing more than that, there's nothing more that you
cite in your report, correct?
A I read all of the testimony and.selected those as
illustrative and valuable examples- /that I base my
conclusions on.
Q When you discuss, quoteg, My defense of why Mobile and
Baldwin counties are an“inseparable community of interest, why
did you feel it was the need to mount your defense about the
community of intérest between Mobile and Baldwin counties?
A As with any expert working on a case, trying to deeply
know and understand how and why maps are drawn as they are, I
felt it was personally important to deeply understand what the
environment is and whether there was cause or reason to divide
those or if there was any benefits or drawbacks to drawing the
map in that way because it deviated significantly from the way
that the map has been drawn in that corner of the state for a
long time. I believe the 1970s, if I am not mistaken.
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So the purpose of that was to ensure that I had an
understanding and was able to say that those were or were not a
community of interest.

If T had found no evidence that Baldwin and Mobile
counties were a community of interest, let alone potentially a
strong community of interest, then I would not have had as
strong of a personal offense, certainly I don't have the
expertise to say that it's unreasonable to try and draw a
district down into capture that population in Mobile the way it
was done in the plaintiffs' plans.

Q Were you instructed by counsel t¢o provide a defense of a
community of interest between Mobile and Baldwin counties, or
did you arrive at an independent conclusion that this was a
community of interest worth “protecting?

A I arrived at that_ <«onclusion on my own, given the
significant change from the existing plan. I felt it important
to go investigate that and determine on my own, independently

form an opinion of whether that was a community of interest or

not.

Q That was the only community of have you saw fit to
investigate?

A Given that that part of the state was the most significant

departure from the existing plan and knowing that particular
area did have a very strong social and economic tie around that

area, that's the one I found to be most compelling and most
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notable if it was going to be split.

There are other counties that were split, particularly
around the edges of the Black Belt that were lower population,
less social connection, less economic connection, that it did
not appear in my expert opinion to make a difference or split a
particular community of interest in other parts of the plan the

way that it did in Mobile and Baldwin counties.

0 You are not from Alabama, correct?

A Certainly, no. I am a Virginia boy.

) You have never lived in either Mobide or Baldwin counties?
A No, ma'am.

Q So your understanding of that /community of interest that
you discussed between Mobile and Baldwin counties is based on
the lay witness testimony of Representatives Bonner and Byrne
that you were provided. By counsel in this case, correct?
A Primarily, yes:
Q That's the entirety of your expert -- the basis of your
expert opinion in this case?
A Yes.
Q Did you also review the trial testimony of anybody else in
the Chestnut trial regarding the differences or similarities
between Mobile and Baldwin County?
A Not that I recall.
Q So you did not review the testimony of Lakeisha Chestnut
regarding her understanding of the differences between Mobile
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and Baldwin counties; is that right?
A I did not, no. That was certainly not a lack of interest.
It was more expediency in trying to get whatever I could as
fast as I could for the preparation of my expert report.
Q You were not provided with that testimony; is that right?
A I don't recall.
Q What about this trial and this case? Did you review
Dr. Bagley's supplemental report on the similarities or
differences between Mobile and Baldwin counties?
A Yeah. There was a supplemental report by Bagley that was

provided. I reviewed it briefly.
Q And did you hear Captain Dowdy testify earlier in trial
about the differences between Mobile and Baldwin counties?
A I don't recall that I-did.
Q Did you review any“evidence regarding the differences
between Mobile and Baldwin counties when you were providing
your expert report in this case?
A Yeah, of course. 1In reviewing the history and the
development of the relationship of those counties to each
other, I learned a great deal about the evolution at the time
when Mobile County and Baldwin County were, in fact, separate
because of the day there, there was less transportation, less
communication, less connective tissue between those two
geographies, and they have since grown because of development
of infrastructure to be much more closely related than they
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were historically.

I would characterize my analysis of the community of
interest of Mobile and Baldwin, frankly, to be more focused on
the excision, extraction of Mobile, the city of Mobile from
Mobile County probably more so than, you know, whether or not
the corner of Baldwin County is connected in District 2 to
Mobile County or not. It's really the focus on the grab of the
city of Mobile, the black population of Mobile that caught my
attention.

Q The evidence you reviewed in determining your analysis of
this community of interest was the lay witness testimony of two
witnesses who believed there was a“ /community of interest
between Mobile and Baldwin County, correct?
A Yes.
Q You did not review’any evidence, any contrary evidence
from any other witnesses on this issue, correct?
A No.
Q My last point, Mr. Bryan, you conclude in the passage we
just looked at that Mobile and Baldwin counties are an
inseparable community of interest; is that right?
A That is the conclusion I arrived at from my research, yes.
Q So it's your belief that those two counties cannot be
separated in a congressional plan, correct?
A That is the conclusion I draw from the evidence that I
reviewed, yes.
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Q Is it your understanding that the Alabama Legislature
believed that those two counties were inseparable?
A I do not know.
Q You would agree there was no mention of Mobile or Baldwin
counties in the redistricting guidelines that we have gone
over, correct?
A I don't believe there were any specific descriptions of
secret communities of interest that could or could not be
broken in the guidelines, no.
Q Precisely. They don't mandate thatclMobile -- the Mobile
Baldwin community of interest stay tagether or any other
particular community of interest stay together, correct?
A They do not specify, no.
Q And certainly i1f the rgapportionment committee believed
that a particular commuriity of interest was so inviable, they
could have said as much in their guidelines, correct?
A They could have said so. My interpretation and analysis
says that given that those two counties have been together for
some 50 years now through multiple redistricting cycles, if
there was a need, an interest, value in separating them, that
may have come up in the past and it has not. And my research
suggests that these counties are closer, have grown closer
socially and economically throughout that 50-year time period.

So with no evidence that any splits have been attempted
before for any reason, is my conclusion, especially given the
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something that historically have been retained and the evidence

I reviewed says there's close consecutive tissue that suggests

suggests that they should remain retained.

Q

I think you just said based on the expert testimony you

reviewed. You did not review any expert testimony --

A

Q

A

Q

Byrne and Bonner.
Correct.
Yes.

You would agree that the redistrictdng community

guidelines do, in fact, express certain criteria that are

inviable, correct?

A

Q

A

Yes. That's correct.

And what are those?

Well, complying wifh the law, making sure that you've got

equitable population.for sure.

Q And also complying with the Voting Rights Act, right?
A Yes, ma'am.
Q Thank you, Mr. Bryan, I have no --

JUDGE MARCUS: I did not hear the answer to that
question. Maybe it was me. Did you answer that question,
Mr. Bryan?

THE WITNESS: Yes, sir. The answer was in the

affirmative, that is correct. The Voting Rights Act it would

be the other inviable role.
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JUDGE MARCUS: All right. Thank you very much. Did
that conclude it for you, Ms. Khanna?

MS. KHANNA: It does, Your Honor. Thank you,
Mr. Bryan. I pass the witness.

JUDGE MARCUS: All right. Mr. Dunn, do you need a
break or do you want to get started? What's your pleasure?

MR. DUNN: I know it's late, but I think we could
probably --

THE WITNESS: Could I just -- 5 minutes to grab a
drink of water and I can --

JUDGE MARCUS: Absolutely.

MR. DUNN: We could use at least five.

JUDGE MARCUS: We will absolutely take a short break
for you, Mr. Bryan and forcall of us.

Quick question: Just help me as I think through the rest
of the afternoon.

I ask the guestion not to cut you off, but just to get
some sense, because I know Mr. Blacksher is to use my baseball
lingo on deck. So tell me how long you think you will be as
you go forward and you take the time you need.

MR. DUNN: Ms. Khanna covered a lot of things that I

intended to cover. I really have to do this on the fly. I
will be an hour. I will try not to be more than an hour and a
half, but it will be an hour, and we are looking at 5:00
o'clock. I'm sorry.
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JUDGE MARCUS: Okay. And then we will follow with
you, Mr. Blacksher. Thanks very much and we will take as much
time as you need to examine the witness. We will take a
five-minute break at this point. Thank you.

(Recess.)

JUDGE MARCUS: Thank you. I think we have everybody.
I thought we did. We are going to begin with the
cross—examination of Mr. Dunn of Mr. Bryan.

Mr. Dunn, you may proceed. Thank you.
CROSS-EXAMINATION

BY MR. DUNN:

Q Thank you, Judge Marcus.
Good afternoon, Mr. Bryan. Can you hear me?
A Yes, sir. Good afternoon.
Q Okay. If at any p%int in my examination my questions

aren't clear, you don't understand me, please indicate that.
We have a virtual connection. I know it's been a long day, but
I will try and be as clear and succinct as I can.

Let me start with your background a little bit.

In your reports, you describe yourself as a demographer
and a political redistricting expert; is that correct?
A Yes, that is accurate.
Q But then, Mr. Davis, when he qualified you, also talked
about statistical transformation?

A Yeah.
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Q Which of those expertises that you referred to your report
includes statistical transformation?
A Yes, sir. 1It's -- statistical transformation is an area

of data science and analytics. And in this particular case,
because of questions around the calculation of the Schwartzberg
compactness measure, I felt it reasonable to qualify myself as
having background and experience in a specific area of
mathematics that was relevant to my use of the adaptation of
the Schwartzberg measure.

It's a subset and I believe less redevant part of my
background and expertise than the tor “line demography and
political redistricting experience:

Q Okay. But so that's only related to the reformation of
Schwartzberg in connectioncwith compactness, right?

A Yeah. Yeah. That@really doesn't have applicability
anywhere else.

Q And it's intaddition to the areas of expertise that are

referred to in your report?

A Yes, sir.

Q Okay. Mr. Davis also mentioned predicting population
shifts.

A Yes, sir.

0 Where does that fit?

A Part of my background and experience starting with my work

at the Census Bureau was developing population estimates and
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population projection techniques. In this case, in Singleton
in particular, it was important to me that when I saw that the
use of counties was going to introduce some amount of
population deviation, that I help the Court and I help the
experts and I help counsel understand that the impact of having
even a small population deviation at the beginning of the
decade after redistricting is not the end of the consequences.

The consequences of even a small deviation of population
in a plan starting right now has far-reaching longstanding
significant consequences.

My experience in developing peer=reviewed professional
population estimates and projectiaris, the relevance is that I
was able to use that expertise to develop those projections to
help the Court and help coufisel understand what I would expect
to be the deviation at_fhe end of 10 years compared to a plan
such as the state ofiAlabama's, which would be starting with
zero deviation.

Q Okay. So that area of expertise doesn't have anything to
do with your testimony vis-a-vis the Milligan case or
specifically Dr. Duchin's work, right?

A Yes, sir, that's correct. It's relevant to Singleton.

Q Then I will let Mr. Blacksher worry about it.

Is there any other expertise you claim or utilized in
connection with this case other than what you have testified
about and we have discussed?
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A No, I don't believe so.

Q Okay. And you didn't bring to bear any other areas of
expertise in drafting your reports in this case, did you?

A No, I don't believe so.

Q Now, demography is the statistical study of human

populations; is that right?

A Yes, sir.

Q And that's the area you have experience and training in,
right?

A Yes, it is.

Q And it focuses specifically on ilssues of size, density,

and distribution of statistical characteristics, is that fair?
A That is the core of the study. It can expand into other
areas of sociology, economic¢s, other spaces. But you have the
core correct.
Q Okay. And your.formal educational training is in that
area; 1s that cokrect?
A It's one part of my training, yes.
Q And what is the -- can you describe the expertise you have
in political redistricting?
A Sure. So I have worked --
Q I don't want to know the experience. I want to know the
scope of what you think that means.
A Yeah. So the scope of that for me and my area of
expertise has been the -- what I call in data science terms,
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it's called CMAR -- Collect, Manage, Analyze and Reporting of
Data. And that's demographic data relevant to redistricting.

I have expertise in collecting demographic data, the
management, the analysis, and the reporting of demographic data
and conclusions of those demographic data to support
districting and political redistricting cases. I've leveraged
that expertise in both small area and large area, drawing whole

plans and defending plans and critiquing plans in my career.

Q Okay. Anything else?

A No, sir.

Q Okay. You have two master's dedrees; is that correct?
A Yes, sir.

Q One is in management and (dnformation systems, right?
A That is correct.

And the other one 4s in statistics?

i ©

It is in urban-studies and planning with a core of
demography in statistics.
Q And that completed your education; is that right?
A I have one other degree, a chief information officer
certification from the GSA. That's the extent of my
professional formal higher education and training.
Q And you haven't studied history since you were an
undergraduate, right?
A I study history every day, but for my professional
training, no, not since my undergrad.
Christina K. Decker, RMR, CRR
Federal Official Court Reporter

101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




16:06:41 5

9

16:06:57 10

11

12

13

14

16:07:16 15

16

17

18

19

16:07:31 20

21

22

23

24

16:07:46 25

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 231 of 331

1019
0 And not in any formal matter? I mean, we all read the
papers and keep ourselves informed of all sorts of things.
A Of course.
0 And by the same token, you don't consider yourself to be a

political scientist, even though you may keep yourself informed
of developments and government?
A That is correct and the relationships, professional and
personal, that I maintain with people in redistricting who do
political work for sure.
0 I will come to that.

And you never formally studied scociology, anthropology or
political science, right?
A I did not study the anthropology or political science. I
have studied sociology as part of my undergraduate and graduate
coursework, but I wouldinot characterize myself as a sociology
expert.
Q That's exactliy what I was going to answer. I appreciate
your anticipating my question.

Did you ever study the history of the U.S. census?
A I have some knowledge and experience of the census. I
would not consider myself to be Margo Anderson, the nation's
census historian.
Q Do you have knowledge of how the census operated before
the time you were first involved with it in the 1990s?
A I have some understanding of it, yes.
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Q And what was -- where did you get that information?
A It was experience working as the director of the Oregon
state data center, and that responsibility compelled me to know

and understand the source of the census data statistics that

were used to support the state data center. It was learning on
the job.

Q Okay. Let me shift gears. Who retained you in this case?
A The Secretary of State, and I have been working with

Mr. Jim Davis of the Attorney General's Office.

Q So it was Mr. Merrill himself who retained you? Secretary
Merrill actually was involved in your ‘hiring; is that your
testimony?

A I would defer to the exact contractual agreement with --
and ask Mr. Jim Davis to answer that question what the sequence
of retention was.

Q Well, I am not-asking about the sequence of retention. I

am asking about who was the person who hired you?

A Jim Davis.

Q Okay. And he's the counsel who questioned you this
morning?

A Yes. Yes.

Q When did he hire you? I think you said sometime in the

fall, right?
A Yeah. It was about probably about three months ago.

0 And you have a written retainer agreement?
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A I do.
Q Does that describe the scope of what you were hired to do?
A There were two retainers. There was an emergency retainer

and then there was an ongoing retainer. And, yes, both those
documents described the scope of my work as being demographic
analysis and critique of plans, areas I have written about.

Q Demographic analysis of what?

A Yes. The characteristics of the original Alabama plan,
the enacted Alabama plan. And at the time, the Singleton plan,
anticipating that there were going to becother plaintiff plans.
So the anticipation was to be able to‘understand and

characterize the demographic featuires and performance of those

plans.

Q What came to be the Duchin and Cooper plans?

A And, yes, certainly with time. Then there were Duchin and
Cooper plans were introduced as well. And so I -- even with

the compressed timeframe, I did my best to apply the same type
of analytics to those plans as I did to the earlier Singleton
plan.

Q I understand that and we will get to what you did. I'm
just working on the scope right now, okay?

A Yes, sir.

0 In your reports, did you identify all of the information
that you relied upon in order to form the opinions you

expressed?
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A I believe I did.

Q Okay. And you identified the sources that you used to
obtain that information; is that correct?

A Yes, I did.

Q Did you obtain any information at all directly from any

legislators in Alabama?

A No, I did not.

Q Have you ever met a legislator in Alabama-?

A No, I have not had the pleasure.

Q So you are not —-- your clients don'® include the

intervenors in this case who are such‘legislators, right?
A That's right.
Q And you have never met the co-chairs of the legislative
reapportionment committee?
A No, I have not.
Q And what you know about -- what you relied upon in your
court in reference about what former Congressman Bonner and
former Congressman Byrne said came from reading testimony that
Mr. Davis provided to you, right?
A That's correct.
Q So you have never met any federal legislators or Congress
representatives either, in connection with this work, right?
A No, I have not.
Q Have you ever met any legislators in Alabama or
congressional representatives from Alabama in any other work in
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your life?
A No, I have not.
Q Okay. Before this case, had you done any work in
connection with Alabama?
A Yes, I have.
0 When was that?
A It was earlier in 2021. I was connected to Mr. Davis in

the Attorney General's Office with an interest in understanding
the impact of a new innovative Census Bureau system called
differential privacy. It's a new methodiof disclosure
avoidance. I was asked to provide demographic expertise and
assessment of the impact of differential privacy on the census
data that would be used by the State of Alabama for the purpose
of redistricting. And thatwork was completed in March, April,

May of 2021.

Q So before 2021;,.did you have any experience working in
Alabama?

A No.

0 Had you ever been to Alabama for professional reasons?

A Just for conferences and other personal relationships.

Q You have friends that live in Alabama?

A Not currently.

Q Okay. Now, you say at page 5 of your report that the plan

at issue in this case was drawn in compliance with the

published criteria for redistricting. Do you remember saying
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that?
A The plan -- which plan are you referring to? Is that
the --
0 Well, I was going to ask you -- I apologize for having cut

you off. I will try not to do it again.
A Which is the plan that you are referring to? I don't

recall the exact language.

Q Okay. You referred, I believe, to the plan at issue.
It's on page —-- do you have a copy of your report?

A I do. It's the Singleton report?

Q I think it's the Singleton repoxi, yeah.

A Okay. The plan at issue could have been the enacted

Alabama or it could be the Sincleton plan. There was a lot at
issue.

JUDGE MARCUS:_ <The gquestion, counsel, 1is are we
referring to the first report Mr. Bryan did and relates simply
to the Singletoniplan, or are we referring to the second plan?
I think -- I think on the screen --

MR. DUNN: There are three plans. Hold on a second.

BY MR. DUNN:

Q Yep. I'm actually referring to your report in the Merrill
and Caster cases. It's D-2, I believe.

A All right.

Q And you said -- yes, that's it right there. If you look

at the screen, you will see plans were drawn in compliance with
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the published criteria for redistricting. Does that refresh
your recollection?

A Yes. Yes.

Q Okay. And what plans were you referring to when you said
that?

A This was the Alabama congressional plan.

Q Okay. And then yesterday you testified in response to

Mr. Davis's question that the Legislature's 2021 plan was legal
and compliant. Do you remember giving that testimony?

A Yes, I do.

Q Okay. So first of all, when you‘said that those plans

were drawn in compliance with published criteria for

redistricting --

A Uh-huh.

Q -- what published @riteria did you mean?

A This would have been the reapportionment committee

redistricting gudidelines.
Q And you consider it within your expertise to be able to
form an opinion as to that?
A If these were the guidelines that were used for the
drawing of the plan, I have an ability to look at those
guidelines and look at certain of them, not all of them, but
certain of them, such as minimum population deviation,
one person, one vote, compactness, yeah, I have expertise to
speak to several, but not all of the criteria that were
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published and what I understand to be used for the drawing of

the plan.

Q But some of them you don't have expertise to opine about?
A Yes, that's correct.

Q Okay. And then you said the plan was legal and compliant?
A Right.

Q What's your basis to form an opinion about whether the

plan was legal?
A Because when I looked at the minimum population deviation
and equalizing population, it met that ceiteria. That's the
legal criteria as I said earlier. I . don't have a basis to form
an opinion of whether it was compliant with the Voting Rights
Act. I took that as fact that that plan as it was submitted by
the experts who drew the pian that it was. I am not a Voting
Rights Act expert.
Q So in giving that testimony and writing that language, you
made an assumption of compliance with the Voting Rights Act; is
that what you are saying?
A Yes. And other things that are outside, I did not make a
complete inventory of which of these were in my expertise or
outside, but for the areas of my expertise, the plan conformed
with those areas with which I am an expert.
Q So we can modify the language that I referred to, to say
to the extent of your expertise, that was your conclusion,
right?
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A That's fair.
0 Good. Do you know who drew the plan?
A I do not.
0 So you never communicated directly with whoever the drawer
of the plan was?
A I don't even know their name.
Q And nobody ever gave you any information on what the
drawers' activities were or qualifications were, or anything
else about him or her or them?
A Literally do not know anything about the -- whoever put
the map together.
Q Did you ask for any of that information?
A No, I did not. I think it would have been inappropriate
and would have interfered with my expert assessment of the
plan.
Q Now, you also saild yesterday that race was not looked at
in drawing the l&gislature's plan. Do you remember saying
that?
A That's what I was told, yes.
Q Oh, so the only way you know that is because somebody told
you that?
A Yes.
0 Who told you that?
A Counsel.
Q So you feel comfortable testifying under oath as to things
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counsel told you?
A If counsel tells me that race was not a factor in drawing
it and the mapmaker did not consider that in the drawing of the
maps, I have no reason not to believe that. I was not part of
the map drawing process, but if things are said about the
drawing of the maps, then, yes I have to take that in faith
that that's what happened.
Q Are there any other things in your report that you don't
know personally, but you relied on Mr. Davis to tell you?
A I would say that the testimony, foriexample, presented by
Byrne and Bonner was an illustrative . example of information
that I was looking for to build my- /expertise that was provided
by Mr. Davis.
Q Okay. Anything else?
A Not off the top ofimy head. There may be some things, but
not that I recall.
Q And the published criteria that you refer to are the
guidelines, I think there are at least two exhibits previously.
I have Exhibit 4. I think they were Exhibit 82; is that right?
A The exhibit I have is M-28.
Q Okay. I got the numbers reversed. M-28. And those are
the May 5th, 2021, guidelines; is that right?
A Yes, sir, that's correct.
Q And that document contains criteria for redistricting that
are contained in Section 2; is that correct?
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A That is correct.

Q And do you understand that to be the governing document
that lays out the requirements for the development of
redistricting plans in Alabama?

A It is my understanding, yes.

Q And those criteria apply --

JUDGE MANASCO: Your Honor, can I interrupt. Just one
moment. I think we may have a technical difficulty. I can't
see Judge Moorer anymore, and it may just be my screen because
he's a small -- there he is. Okay. I Jjust wanted to make sure
he was with us.

MR. DUNN: ©No point in having this examination if we
don't have all the judges present, Judge Manasco, I really
appreciate you pointing thag --

JUDGE MANASCO:“~ These little tiny blocks and if
somebody moves just-a few inches, they slip out of their block.

MR. DUNN: Thank you.

JUDGE MARCUS: For the record, I am -- have been
monitoring the screens fastidiously, and I have seen Judge
Moorer from the corner of the screen, from time to time he's
moved over to the left side of the screen. And you can only
just see a portion of his arm. But I do want this record to be
crystal clear that I have observed Judge Moorer at every moment
of this testimony.

With that, you may proceed, Mr. Dunn.
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MR. DUNN: Thank you very much, Judge Marcus.
BY MR. DUNN:
Q So we were talking about the criteria for redistricting
which are Exhibit M-28 in evidence, Mr. Bryan. And the
question that I started to ask you was whether the criteria
that are set forth in Section 2 of that document apply as to
all redistricting in Alabama?
A You mean all redistricting insofar as the legislature, the
senate and State Board of Education?
Q Yes.

MR. DAVIS: Pardon me. I hawve no objection. I want
to make sure Mr. Bryan has a copylgf the document we are
talking about if he wishes --

Thank you.

JUDGE MARCUS: I think he does.

THE WITNESS: Yes, sir.

MR. DUNN: And I want to make sure that he has it,
too, Mr. Davis, so I am glad you pointed that out. Thank you.
I would put it up, but I'm just really trying to move along as
fast as we can and not burden us with exhibits except to the
extent that I have to. But I am happy to put it up if that
would be of assistance.

BY MR. DUNN:

Q If I mention any documents, Mr. Bryan, you don't have or
you need to refresh yourself with the language, you just let me
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know and we will put them up, okay?
A Yes, sir. That sounds great.
Q Thank you. I appreciate that.
A Thank you, sir.
Q Okay.
A In reading the document, it states at the beginning of the

document it's the intention of the provision to include from
use census data, da da da. The inference of this document is
the criteria for redistricting as it is for all of the plans.

I only used this for the purpose of assessing the congressional
plans. I did not assess the legislatiive, senate, or State
Board of Education plan.

So I do not have a basis (for stating factually whether
these criteria were used for the development of those plans or
not.

Q Well, you have-seen in the course of this case some
reference to theiState Board of Education districts and the
redistricting for that, right?
A I have to be honest. I have only heard about that work
and seen it and noted it peripherally. I have had no State
Board of Education work as part of this case whatsoever.
Q Do you know that the State Board of Education districts
were restricted as a result of the 2020 census in Alabama?
A That's the -- about the extent of my awareness. That's
what the legislature and senate -- yes.
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Q Okay. So I want to go one step further. Do you
understand that that redistricting that was done was done in
accordance with the guidelines that are Exhibit M-28?
A I assume that they were.
Q Okay. Now, 1is it a fact that these guidelines require
compliance with the Voting Rights Act?
A Yes.
Q And do you understand the fundamental issues that brings

us here to this proceeding is the question of whether they do

sSo?
A Yes.
Q So just to be clear. You have no opinion at all as to

whether the congressional plans at issue here, the 2021
redistricting plan, does oxr,“does not comply with the Voting

Rights Act?

A I do not have an opinion, no.

Q Now, in youx report at page 8, and this is D-2. Do you
have that?

A Yes, sir.

Q Maybe we should put this up?

A Census --

JUDGE MARCUS: Bear with me. What you want to do is
put up on the screen what you are referring to, Mr. Dunn.
Could you tell us -- this is Defendant Exhibit D-2, the report

of Mr. Bryan. Is this just for my help? Report 1 or report 27

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE
Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crr@aol.com




16:26:52 5

9

16:27:06 10

11

12

13

14

16:27:1215

16

17

18

19

16:27:4520

21

22

23

24

16:28:0525

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 245 of 331
1033

I guess this is the second one, right?

MR. DUNN: Judge Marcus, there are actually three.

JUDGE MARCUS: I understand. But is this the second
or the third of the three?

MR. DUNN: This is the second. This is -- this is the
first report in Merrill and Caster.

JUDGE MARCUS: Gotcha. Thanks very much.
BY MR. DUNN:
0 Mr. Bryan, can you confirm that the document we're looking
at that's D-2 in evidence is the first one you wrote in the
Merrill and Caster cases?
A Yes, sir.
Q Okay. Good.

MR. DUNN: Mr. Dawys, we all agree?

MR. DAVIS: WeZdo.

JUDGE MARCUS: Let's proceed, counsel.
BY MR. DUNN:
Q Now, in this report, you refer to criteria that are set
forth in by the Congressional Research Service on page 8; 1is
that correct?
A Yes.
Q Given that Alabama had specifically set forth its own
criteria in the redistricting guidelines, why did you choose to
refer to the more generic Congressional Research Service
reports instead of Alabama's own guidelines?
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A Yes. My intent in providing this information, as it was
with all the reports, was to provide a complete picture, a
context, a national view of what traditional redistricting
principles are. It is to ground the reader, ground the Court,
ground the counsel in what traditional redistricting principles
are, and why they are important.

The intent here was to provide this larger scale
background and context of what these things were, and then to
funnel that information down into specifically what the rules
in Alabama were. I was not challenging or changing the rules
for Alabama or trying to contravene them in any way. It was
simply background and context of wikat they generally are and
their relevance.

Q So certainly nothing if the Congressional Research Service
report would override o¥ modify the specific criteria that
Alabama has articulated in its guidelines, right?
A No, sir.

THE COURT REPORTER: Please do not talk over each
other.
Q To the extent that I did that, I apologize. I will try to
let you finish your answer before I ask my next guestion.

You had a lot of discussion on Ms. Khanna's
cross—-examination about the definition of black and what you
used as the definition of what you call true black. Do you
recall that discussion?
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A The use of the word true in my report refers to my effort
to identify plaintiffs' reported black populations.
Oftentimes, I do not know what the black populations are that
they refer to. I frequently see plaintiffs and other experts
refer to black populations that are either incorrect or may not
have a proper definition or reference.

My goal to identify what I refer to as the true black
population is not to pick one that is right or is wrong, but
rather to provide a set of guardrails, an in-depth
understanding of what the definitions are and then to try to
help the experts and the work that I. see in the plaintiffs'
reports to know exactly what the hlack populations are that
they are using in their analysis.

That 1s the context of“what I refer to as true.

Q Did you think there was any ambiguity or uncertainty in
the definition of black that Dr. Duchin used in her work?
A Dr. Duchin 4s exceptionally attentive to those details and
it's much appreciated. There's no lack of clarity at all.
Q So you didn't need to clarify the definition in analyzing
her work, did you?
A I think specific to her plans, no. In general, in my
experience in doing this work, this problem comes up
repetitively and it's an effort I make in my work to make sure
that there is clarity no matter what, however well or not well
someone may represent their work.
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The other reason that I do this, as I mentioned earlier,
is not with the case of Dr. Duchin, but in the case of
Mr. Cooper, errors can and are made in this. And so my effort
is to define my math and to double-check my math and make sure
that the data in his reports are, in fact, what they say that
they are. And that was the intent of my effort here.
Q Okay. But as to Dr. Duchin, that was not an issue or a

problem, right?

A No. Dr. Duchin did a fine job.

Q By the way, did you hear her testimony?

A I heard most of it, yes.

Q Okay. What other testimony ir this case have you been

able to observe?

A I heard the testimonycgarlier today, but yesterday the --
my focus was really on_ ©uchin's work. I did not hear any of
Mr. Cooper's testimony. I had not arrived in Montgomery in
time for that.

0 Okay. So you heard the Milligan expert, but not the

Caster expert testify?

A Yes, sir.
Q And you said you heard some other testimony yesterday?
A Yeah. There was a political scientist that spoke for some

time, although that was less relevant, while interesting, it
was less relevant to my work.

Q Now, did you rely in your work on information that was
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provided to you by any political scientists?

A None of my work was informed by a political scientist. I
performed work, demographic, data science and analytic work
that was subsequently provided to the political scientists for

a small portion of their work.

0 What political scientist?

A I believe his name is Dr. Trey Hood.

Q And how do you know that your work was provided to

Dr. Hood?

A Through conversations with counsel, Jim Davis. There was

a request for some information about.the VTD boundaries,
location of voters in Washington County, which is an area of
expertise on my team.

Q Is it correct that you“have not, however, communicated

with Dr. Hood in connection with any of the work in your

report?

A That's correct -- yeah, that's correct.

Q And you haven't relied on anything that he had previously
told you?

A No.

Q And you knew Dr. Hood before; is that correct?

A That's correct.

0 You worked with him before?

A Yeah. There have been cases, sure.

Q Any other political scientists?
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A Not on this case.

0 Let me withdraw that.

A No.

Q There are no other political scientists you have

communicated with in connection with the preparation of your
reports, right?

A No.

Q And you are not relying on anything that any other
political scientist told you or information they provided to
you previously in connection with your report; is that right?
A Only insofar as that I am aware. from a political science
perspective what the preferences of the political scientists I
work with are in terms of defining the race groups for the
purpose of their Gingles Iivanalyses.

That's the only extent to which I have used any previous
knowledge of working with my political scientists in this case.
It's just that historic knowledge and relationship.

Q So going back to where we were before, you understand
there's a choice in defining the black population that you
made, correct?
A I do not make the choice. I prepare the variety of
options that are available. And I provide that option in my
analysis for my own critique of plaintiff plans and I also
provide those options to political scientists who may use that
information for their analyses.
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Q So it's your testimony that you did not express a
preference for single-race black over any-part black in your
report and your work in this case?

A I do not have a preference. There is not a right or a
wrong way. Both of the ways that you can measure this have
significant value and importance in these cases. I believe my
statement with regard to the single-race is my understanding,
again, from my experience with political scientists that more
homogeneous groups are easier to characterize and to analyze
and to defend than more heterogeneous groups. And that is no
way a judgment or ranking of one partiicular method over the
other.

Q And you don't have any expertise to express a preference
for which should be used injconnection with the analyses that
are at issue in this case; is that right?

A I certainly do-not. No, that's correct.

0 And you do snderstand, I take it, that Dr. Duchin made a
choice different from the one you're now talking about, that
she used any-part black, right?

A Yeah. Yeah. That's correct. And there's -- there can be

reasons individual experts may do that, and I know those and

respect those. It's a fine choice if that's appropriate for
them.
Q So when you critiqued her work --

A Uh-huh.
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Q -— in terms of whether the districts that she proffered
were majority black on the basis of your analyses, you didn't
mean to express a judgment as to what definition of black was
appropriate for that?
A No. And that's why I do my analyses of these types of
plans consistently, same way every time, is that I present both
of the statistics in my assessment and my summary, just simply
state factually whether they do or do not rise to meet a
majority-minority threshold under one criteria or another.
There is no judgment or assessment of it(failing or succeeding
based on one or the other. It's a simple factual black and
white observation.
) And to cut to the chase with Dr. Duchin's work, you found
that even using the sole-race black criteria, one of her plans
qualified as a majority<black plan in both of the districts
that she identified;.Ccorrect?
A Yes, that'sd¢correct.
Q And if you use the any-part black test, you confirmed her
analysis that all of her plans did so?
A Yes, that's correct.
Q And you understood that her plans, the four plans she
presented were representative plans, right?
A Yes.
Q That were designed specifically to cross the majority
threshold and demonstrate the possibility that in Alabama you
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could design a plan that contained two majority-black
districts, right?

A Yes. She was clear that was her intent, the direction and
intention of her efforts, yes.
Q And using her definition, she fully succeeded?
A She appears to have, yes.
Q Great. And by the way, when we talk about majority, do
you understand that the definition of majority is anything
above 50 percent?
A It's as a demographer following theClaw, it is literally
50 percent plus one person.
Q Thank you. Let me return tol!the committee guidelines.

I take it you did review (those in connection with your
report?
A Yes, I did.
0 And you relied-upon them in your report?
A Yes, I did.
Q Could we put them back up, please? And I would like to
call your attention to Section 2(g)of the guidelines, if I
could, Mr. Bryan. Could we highlight that, please? Are you
familiar with this subsection?
A I am familiar with it, but it was less relevant to my area
of expertise and my area of analysis in the case.
Q Well, it says specifically that considerations of race,
color, or membership in a language minority group -- I'm sorry.
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Let me back up.

No district shall be drawn in a manner that subordinates
race-neutral districting criteria?
A Right.
Q Those are the criteria that are discussed below in this
document, right?
A That is correct.
Q So they should not be subordinated to issues of race or
color, except race, color or membership in a language minority
group may predominate over race-neutral districting criteria to

comply with Section 2 of the Voting Rights Act. Do you see

that?
A Yes, sir. Correct.
Q So do you understand that if districts need to be reshaped

in order to comply with“Section 2 of the Voting Rights Act,
that other criteria-need to yield to those requirements?

A I understand that that is the requirement. It is outside
the scope of my expertise to determine whether one district or
two black majority-minority districts were necessary to comply
with the requirement.

Q But if two districts were required, the plan the

legislature adopted only contained one, right?

A Can you please rephrase the question?
Q You know the plan the legislature adopted in 202172
A Yes.
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Q Only contains one majority-black district?
A Correct.
Q So if two districts are required in order to comply with

the Voting Rights Act, then this section would apply and
race-neutral criteria would have to yield to whatever is needed

to be done to comply with the Voting Rights Act; is that

correct?
A Not being an expert in that space, this would be my
literal interpretation of this -- that statement would be
correct.

MR. DAVIS: I would like to.iodge an objection for the
sake of completeness of the transaript. Mr. Dunn only read
part of the section. I just wish to note that there is more to
the sentence regarding thecguidelines reference to Section 2 of
the Voting Rights Act.

JUDGE MARCUS: You will have every opportunity to
explore it on redirect.

You may proceed, sir.

BY MR. DUNN:

Q And then as Ms. Khanna discussed with you, there are
certain criteria that are identified in subsection J. Mr. Ang,
can we go down to subsection J?

And the -- specifically -- no, let's go back to the whole
page, please. Because what I want to establish is that
subsection J is where considerations of contest between
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incumbents and communities of interest are placed in the
guidelines; 1is that right?

A Yes.

Q And those criteria cannot be used to subordinate or impair
the requirements that are stated above them, can they?

A Yes, that's correct, that's my understanding.

0 And minimization of the number of counties is also a
subsection J criteria, right?

A Yes, it is.

Q And so 1s core preservation?

A Yes, correct.

Q So the same rules of priority-apply with respect to them,
correct?

A Yes.

Q And subsection G says specifically that the criteria in
paragraph J are not-listed in order of importance, right?

A I do not see -- I apologize. I do not see Section (g).
Yes.

0 But the requirement --

A I do.

Q -- the requirements for contiguity and compactness are way

up above all of this, and they have priority; is that your

understanding?
A That's my understanding.
Q Thank vyou.
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Now, if we could go back to your report, which is
Exhibit D-2 on page 8, you list traditional districting
principles. And you list preservation of communities of

interest and continuity of representation above compactness and

contiguity. Do you see that?
A Yeah. I would be -- caution the reader not to read this
literally as a hierarchal prioritization of these rules. It's

more of an inventory.

Q Okay. Let's talk about compactness for a little bit if we
could.

A Okay.

Q You say at page 28, at the tog of your discussion on

compactness in D-2, that compactness is a measure to ensure
that districts do not deviate from being reasonably shaped and
is intended as a deterr@nt to gerrymandering; is that correct?
Did I read that right?
A Yeah. That?s the goal, for sure.
0 But as I think you have indicated previously, measuring
compactness is a complicated subject?
A Very.
Q And there are no objective criteria for what is a compact
district versus a not compact district?
A There are not. It's typically regarded as a relative
measure within one set of plans for a specific state for a
specific redistricting exercise versus another set of plans for
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the same state for the same redistricting exercise.
Q And even though there are no objective standards, there
are benchmarks or standard measures that you say are used by
demographers regularly to measure and compare compactness; is
that a fair characterization?
A Yes, sir, that is correct.
Q And you picked four particular measures of compactness to
use; 1s that right?
A Yes, I do.
Q And two of those measures are measures that were also used
and referenced by Dr. Duchin; is that ‘right?
A That is correct.
o) And then she had an additional criteria. Are you familiar
with that criteria?
A Yes. 1It's the --_4t's an innovative technigque she has
developed and I believe it is the block edge technique. I
think it reflects how quickly this area is evolving and how
much change there is and how we are examining these things
right now. I commend her work to come up with new techniques
to do this as well as possible.
0 And then you also used what's referred to as the
Schwartzberg score to measure —--
A Yes, sir that's correct.
Q -— compactness. But you modified the Schwartzberg score
in your analysis; is that correct?
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A Yes, sir.
0 And in adapting the Schwartzberg score, what did you do?
A So the Schwartzberg score is different than many of the

other generally accepted techniques. The scores that you would
have for Reock, for example, for Polsby-Popper, for convex
hull, I mean, there's dozens of these techniques. And
virtually all of them give you values that rank from zero to 1,
right?

What's both powerful, but as well difficult about the
Schwartzberg score is it's a number thatccan stretch to
infinity, right? And so if you look.at that score, most
people, certainly not me, can look“ at a score of 100,000 or a
hundred million or a billion or whatever the number may be and
quickly say, oh, there is hpw much better a million is than a
billion. Our brains aré just not wired to be able to do that
quickly.

So other experts, other analysts adapted a version of
Schwartzberg that basically just divided it by 1 and turned it
into a fraction and rescaled it between zero and 1. And
largely the purpose of that is to help people look and say, ah,
I know what the difference is between .5 and .6 or .5 and .7,
right? 1It's much easier to do than trying to figure out the
difference between million and a billion.

So when we did that adaptation of Schwartzberg, one of the
ways that we quality controlled it and assessed it was to do
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what is called a regression analysis. That is we compared it
with one of the techniques Dr. Duchin advocated, the
Polsby-Popper score, and what we found is that our adaptation
had almost a perfect correlation to the Polsby-Popper score.
That is as conceptually the mathematics, if you knew them, it
would sound, look, feel the same, and the math that we did
proved that it was the same.

So the outcome, or the effect is you're just duplicating
the Polsby-Popper score. Through this experience, even though
we have shared this metric out with othet judges and courts in
the past and it's beneficial, I have.fearned something from
this, that it doesn't really matter if you add Schwartzberg
into this combination of different methods or you don't. The
Polsby-Popper basically sexryves the same function as the
Schwartzberg score does’ The adaptation makes no difference
whatsoever in the ranking or the performance overall of the
compactness, andiwould not change any of my conclusions whether
you included it or excluded it.

Q And that's demonstrated because if you look at the tables
in your appendix, when you present the compactness of various
districts, the coloring and measurement in Polsby-Popper and
Schwartzberg are absolutely identical.
A That's exactly right, yes.
Q Okay. So effectively, what you did was to create a
benchmark that mirrored Polsby-Popper, so in your tables where
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you are Schwartzberg and Polsby-Popper what you really have is
Polsby-Popper and then a proxy that's exactly like
Polsby-Popper again?

A Very closely, yes, sir, that's a great analysis.

Q Good. Then I'll stop there. Let me ask you one more
question. In Appendix 3, where you talk about compactness
measures in D-2, you reference a set of diagrams and discussion
of the various benchmarks and you give an Internet site for
your source. Do you see that, this is page 347

A Yes. I am familiar. This is one idlustrative.

Q What you referenced is an unpubliished student paper; isn't
that right?

A Yes, but the map is the same, regardless of wherever you
looked. It could be a high'school paper or it could be a
Harvard mathematician paper. The math is the same.

Q The math may be 'the same, but certainly an unpublished
student paper is¢not something that ordinarily an expert in the

field would rely upon, 1is it?

A I rely on the math no matter what the source is.
Q That wasn't my question.
A I understand. For the purposes of having a wvisual

illustration of these scores, I am not aware of any site that
has a better quick easy visual representation of these, what
the impact of these difference compactness measures are.
If the purpose was to go into the ancient mathematic roots
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of these, I would refer to a different source. If I want
somebody to be able to look at one of these methods and
understand in 30 seconds how they work, I would send them to
this site.

Q My question is general isn't it the case that experts
skilled in the area will refer to published professional
peer-reviewed papers, not to student works?

A They could certainly do that. I would challenge anyone
going into, for example, a wonderful document such as

Dr. Duchin's 2018 geometry report on these different measures
to figure out how these measures work ‘through that paper in
hours, let alone 30 seconds. Thel!kenefit of this is quick and
intuitive way to understand how they work.

Q Would you agree that the models and the plans that

Dr. Duchin has proffered score as well or better than the plan
the state adopted for” compactness?

A There are two levels to this answers. In aggregate, they
do. By in order to understand compactness, you have to
understand the details that make up that overall score.

In Duchin's original report, and I did not see her
subsequent report, in Duchin's original report all she provided
us was the top line summary statistic. This is the average
score for Polsby-Popper, the average score for Reock.

What she did not show in the original report was that if
you look at the individual districts that comprise those
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scores, the districts that make up her two majority-minority
districts perform much worse in terms of compactness because
they had to be drawn in a very specific and one might say
convoluted way in order to be able to capture just the black
populations necessary to make the majority.

She made up for that in some sense in other districts that
did not need to be adjusted in the north. Those will be
Districts 4, for example, and Districts 5. So by going into
those districts that did not need to be adjusted for the
purpose of this case and making them very geometrically
compact, which is a great benefit, it ‘belies the fact that
underlying that is a couple of districts that are very poor in
terms of compactness, and those are her majority-minority
districts, and they are incsome sense offset or accounted for
by making adjustments it areas where it's Jjust not relevant.

Q Aren't all districts in a plan relevant?

A For the purpose of drawing a majority-minority district,
you have to draw those in a specific way in order to achieve
her objective.

If she wanted to go on and make adjustments elsewhere, she
could have chosen to or did not choose to. The fact is when
she drew her plan, she selectively used one criteria for one
part of her plan and used a different criteria for a different
part of her plan.

Q What -- what difference in criteria do you claim she
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applied?
A So in the northern districts, in 4 and 5, she used
compactness and optimized and sought clearly —-- she has said in
her algorithm that sought to optimize compactness in her
northern districts. You didn't have do that to get, you know,
what she said was her primary goal of two majority-minority
districts.

So in those northern districts, she used compactness. 1In

her southern districts, where she wanted to optimize for black
population, said, well, compactness doesn't matter. She said
as much, all I want to do is make sure that I get two black
districts.

So what is unconventional ‘that the plan is that while she
did achieve her two black majority districts, she did that
using one set of criter®a there and then tried optimize a
different set of crifteria somewhere else in the state. It's
the result of those efforts why she achieved an overall better
compactness than the state of Alabama plan.

Had the state of Alabama sought to generalize and make
their northern districts more compact -- they didn't have to,
they sought a least change plan -- but if they had sought to do
that they could have just as easily met or exceeded the
compactness scores of Dr. Duchin. The state deliberately
decided not to sacrifice core retention, not to change any more
than necessary just for the sake of compactness.
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Losing continuity of representation just so you say you
made something that looks more like a circle is not a tradeoff
the State of Alabama decided to make.

0 No district in any one of Dr. Duchin's plans has a lower

compactness score than the lowest score in the state's plan,

does 1it?

A I need to refresh my memory by looking at my report.

Q Going to tell us what you are looking at?

A Yeah. I am looking at my report, the supplemental Cooper

and Duchin report. This would be Document 76-4.
All right. I am looking at it.
Q This is Exhibit D-4; is that!correct?
A There's a compactness Takle 2 for the Alabama enacted.
And then there's an Appendix 5.1, 4.2, 4.3, and 4.4.

So in looking at the Alabama enacted plan for
Polsby-Popper, the PRPolsby-Popper score in District 1 compared
to the Polsby-Popper score for Duchin in District 1, the
state's Polsby-Popper score is higher. District 2 is higher,
District 3 is the same. Districts 4 and 5, as I mentioned
earlier, are less. District 6, Duchin is higher, and
District 7, Duchin is higher. So there are some districts from
the state plan that are higher by district, and some districts
where the Duchin plan are higher.

JUDGE MARCUS: You will have to speak into the machine
as you face away and look at the other screen. Your voice gets
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muted and we have some difficulty.

So take your time and speak right into that machine so we
can hear you and our court reporter can get it down accurately.
Thank you.

THE WITNESS: Yes, sir.

I compared the results of Polsby-Popper briefly Jjust now.
And looked at different districts for the state of Alabama
plan, which was what I believe I'm being asked and comparing
those different district scores by Polsby-Popper with one of
the Duchin plans, Duchin plan A. And the results are that
there are some districts where Duchin®s plans are better,
notably 4 and 5. There are some nlans where the compactness is
not as good. That would be in Districts 1 and 2, I believe. I
can present other findings<i¥f you would like me to.

BY MR. DUNN:
0 No, that's fine\.

Isn't it the case that Dr. Duchin attempted to optimize
compactness to the extent possible every where while creating a
majority-minority district? Didn't you hear her testify to
that?

A I heard her concede that in District 2 that it was not
compact because of the need to make it a black district.
That's why it was elongated and was not a compact district.

Q When you say it was elongated, you mean it stretched from

one side of the state to the other?
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A That's correct. And that was her explanation of why it
had an inferior compactness score, because she wanted to
prioritize blackness.
Q Compared to other districts, you're talking about?
A That's correct.
0 There is no such thing, as you told us, of an inferior or
superior compactness score in the objective.
A Relative to the other districts in her plans, certainly it

had a lower score and she explained why.

Q In the 2021 plan adopted by the legdislature, how many
districts stretched from state border‘to state border east to
west?

A Just not sure there is one. Perhaps 5 at the very top,
District 5.

Q Yes.

A Yes, at the very top the narrowest part of the state, 5

would go from east to west.

0 And District 4, no?
A Yes, diagonally. Yes, it would.
Q And I was about to say, it not only goes from east to west

border to border, it goes diagonally, not straight across?
A Yes, that's correct.
0 And in Dr. Duchin's plan A, she, too, has two districts
that stretch from border to border, Districts 1 and District 2,
right?
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A Yes. Yes. Those are —-- are newly created east to west
districts. So I would concede that the same lower compactness
scores in the Alabama plan for Districts 4 and 5, which Duchin
sought to remedy at the expense of core retention and
incumbency are the same types of scenarios that you see play
out in her Districts 1 and 2.
Q And in summary, in your rebuttal report you concluded --
this is page 18 -- quote, Dr. Duchin's plans A to D, all four
of them, almost always score better than the enacted Alabama
plan on average; 1is that correct?
A That is correct. Yes.
Q And, in fact, the only time Dr. Duchin's plans did not
outscore the enacted plan was @elan C, and only on the
calculation under Reock, raght?
A I believe that to.Be the case, yes.
Q So other than that for compactness, each of the Duchin
plans had an equal or higher scores when the benchmarks on
average were compared to the enacted plan?
A Yes. Yes, it was clear that was prioritized over other
traditional redistricting principles in her address, that's
correct.
Q Okay. I think I would like to move on to another subject.

Let's talk about communities of interest, 1f we could. On
page 14 of D-4, you talk about communities of interest, I
think. I'm sorry. ©No. 1It's on page 14 of D-2. I'm sorry. I
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have the wrong report.
A Yeah. That looks correct. Got it.
Q Okay. Now, you start here with a gquotation, but you don't
say what source you are quoting from.
A That's from the University of Michigan center for urban
study and local policy. It's on the front page of their
website.
Q Why did you quote a University of Michigan definition of

communities of interest when the Alabama guidelines themselves
contain a definition?

A Yeah. So, again, I think that tihis was one of the cases
where as an expert in the space I.try to provide what I think
is the best definition, the becst information is in national
context. And then I would-supplement that, refine it, and
tailor it based on what®the Alabama specific or any other state
specific guidance ig.

I think that this definition from CLOSUP is a particularly
clear and useful definition and a good starting point to
educate anyone who 1s interested in what is a community of
interest is.

0 But the finishing point in terms of Alabama needs to be
the Alabama guidelines, Exhibit M-28, and they contain a
specific definition of communities of interest, don't they?
A Yeah.
Q Look at J-3 on page 2, please.
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JUDGE MARCUS: Let him answer the question. I'm
sorry. Before you go on, to just refine it. Had you finished
your answer?

THE WITNESS: Yes.

JUDGE MARCUS: Okay. I'm sorry.

THE WITNESS: Thank you.

BY MR. DUNN:
Q So let's look at M-28, if you would. A community of
interest is defined as an area with recognized similarities of
interest, including, but not limited to ethnic, racial,
economic, tribal, social, geographical, historical identities;
is that right?
A That is correct. Yes.
Q Do consider that to be“in any way fundamentally different
from the University of Michigan definition you quoted?
A No. TIt's specitfic refinements, specific to Alabama. It's
not in conflict.
Q Now, do you consider yourself to be an expert in
identifying communities of interest within a state that meet
that definition?
A I would not consider myself a nationally recognized expert
in communities of interest. I'm knowledgeable of them. 1I've
researched them and used them extensively in my practice.
Q Are there demographics that one looks at to determine
communities of interest?
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A There certainly would be. Those can be characterized by
specific age groups, income groups, employment groups,
different types of family structure. For example, that those
are some of many different communities of interest that combine
a group of people together.

0 Racial composition?

A That can be one, although my experience is that there can
be racial populations that have significant differences and
even conflicts within the same racial groups, so one must be
thoughtful and careful about generalizing, Jjust based on race
alone.

Q I didn't say race alone. I $aid are they demographics
about race that are relevant to whether a particular area is a
community of interest?

A Sure. In using raze to define -- in using race to define
a community of interest, it would be foolhardy just to assume
one group defined as a specific race is somehow uniformly a
community of interest. So a similar attitude, beliefs, and
behaviors.

Q I wasn't suggesting that it would, but certainly racial

characteristics and commonality are specifically within the

definition --

A Yes.

Q -- in Alabama and otherwise, right?
A Yes.
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Q And there are demographic statistics that could be looked
at to inform you about that?
A Certainly.
Q And all the other things you mentioned, right?
A Yes.
0 Did you look at any of those statistics in connection with

your work in this case?

A I did.
Q Did you mention that in your report?
A I did not decompose subtle differences in black

populations within the Black Belt, fgr example, no.
Q Well, you seem to be preoccupied with racial statistics.
I'm talking about age, income, employment, social, including

racial statistics. All of<those statistical categories, did

you look --
A Yes.
Q -— at that group of statistics to determine what

communities of interest exist in Alabama?
A Yes. So I looked at age characteristics, socioeconomic
status, income, types of employment and race and found that for
sure, there are differences in demographic characteristics in
different parts of the state of Alabama, but those being one of
many different communities of interest, I did not see an
instance, where, for example, differences in age structure, for
example, or racial structure prevailed to a degree where they
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would override other communities of interest.

So I is not find it worthwhile to try and contribute
information on demographic communities of interest that would
not have had a material outcome in the findings.

Q Well, is there anything at all in any of your reports that
talks at all about your use of any statistical analysis in

connection with communities of interest?

A Not a statistical analysis, no.
Q Okay. What nonstatistical analysis did you do?
A I think the primary nonstatistical analysis I did was

covered in my earlier cross in discussing the area around
Mobile and Baldwin.

) And as to the area around Mobile and Baldwin, your due
diligence efforts consistedsolely of reading the testimony of

two former congressmen_ fhat Mr. Davis provided you; is that

right?
A That's correct. Yes.
Q And you didn't even read the testimony of other people in

that case?
A I would not say that that was an act of negligence. It

was an act of not sleeping for three weeks preparing this

testimony.
Q So you had plenty of time to read Bonner and Byrne, but
you didn't have any time to read Chestnut. Is that your

testimony? Is that your testimony?
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A I did not -- yes.

Q Okay. Did you talk to anybody -- did you talk to anybody
about the Mobile Baldwin community of interest that you found
so important? And I will exclude Mr. Davis for the moment.

A No.

Q Okay. And did you investigate any other communities of
interest besides Mobile or Baldwin?

A Yes. I particularly in places where districts crossed
administrative pieces of geography such as counties. I
explored and investigated places where that happened to see if
there were any significant communities of interest there.
Cities, for example, that were going to get split by the
boundaries. I didn't find any jelse where that seemed to be
relevant.

I acknowledged existing splits of Jefferson County and
those splits just exist in various degrees and various
different ways in the different plans now. So there was no
other additional findings of a significant change in a
community of interest that I found besides what I explored in
Mobile.

Q I wasn't talking about changes. I was talking about

whether you even identified other communities of interest.

A Yes, I did.
Q Which other communities of interest do you discuss in your
report?
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A As I just suggested, I explored other communities of
interest to find any that may have been material and have an
impact on the borders, or the definition of what one of the
districts may have been, or why it was different than another
district. And I did not find any other communities of interest
that seemed to have had a significant impact on the boundaries
that were decided upon.

All the plaintiff boundaries and the state boundaries were
decided either by least change for the state, or were driven by
the need for county boundary changes, orcother changes
unrelated seemingly to any significan® community of interest
elsewhere in the state.

Q Did you give any consideration to whether the Black Belt
is a community of interest?

A I did. I looked a®f that carefully. And it was notable
and interesting to me” that in those 18 -- I think there's
different definiions, 18 or 19 counties that within the Black
Belt many of the plaintiff plans seemed to cut the Black Belt
into different pieces. Two pieces. I think there were some
cases I saw it was cut into three pieces in different plaintiff
plans, as well.

So I acknowledged it as a community of interest, but it
does not seem to be one that prevailed in the development of
these plans.

Q Okay. Mr. Bryan, I know it's getting late, but you have
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really got to listen to my question. Do you agree the Black

Belt is a community of interest?

A Yes.

0 Okay. 1It's a rural area throughout, is it not?

A Yes, predominantly, yes.

Q It's heavily agricultural?

A Yes.

0 It has lower income levels than other parts of the state?
A Definitely.

) Lower education levels?

A Yep.

Q Lower infrastructure?

A My understanding.

0 And a shared history?

A Yes.

Q And it's racially significant because that's where --

those counties as you pointed out in your own work have

significantly higher percentages of blacks than other counties,

right?
A They do.
0 Now, is it -- so -- and one of the things that

Dr. Duchin's models perform is to aggregate the Black Belt more
than the existing plan or the 2011 plan, isn't that correct?
A It appears so.
Q So you would say on communities of interest with respect
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to the Black Belt community that her plan is better than the
state's plan, right?

A I don't have enough detailed knowledge of every part of
the Black Belt to say where she split the Black Belt results in
a better performing Black Belt. They're split and the
precision of where they were split does not give me, with my
knowledge, the ability to assess whether it is a better or

worse combination of a split of the Black Belt than any other

plan.

) Well —-

A Fewer splits are generally better.

Q And she had fewer splits?

A Yep.

Q Okay. Have you reviewgd Dr. Duchin's supplemental report

dated December 27th?
A I believe I have.
Let me makelsure I have got the right one. 1Is this the
rebuttal report to me.
0 No. This is the supplemental report that talks about the

voter registration data.

A Oh, no, I did not. I'm sorry for my confusion. I
apologize.
Q Okay. Are you aware -- did anybody make you aware that

Dr. Duchin prepared and submitted a supplemental report that

analyzed her plans using voter registration data?
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A Not until very recently. I would say I became aware of it
perhaps in the last week or two.
Q Okay. But you haven't examined her analysis in that
regard?
A No, I have not.
Q Are you aware that voter registration data can be used for
the purpose of determining whether a plan contains districts
that are majority black?
A It could, yes.
Q Okay. But as to her -- and would vou consider it
reasonable or appropriate as a demographer to use such data?
A It's a tool that can be used;)“yes.
Q But you haven't done any @nalysis of her use of that data;
is that correct?
A No, I have not.
Q So you have no-opinion on whether she did a good job, bad
job or whatever &ise, in that regard?
A No.
Q Mr. Bryan, did you provide testimony and expert opinion in

connection with a case called Harding versus County of Dallas?
A I believe I did. 1It's been a number of years.

Q It's on your CV, I believe, as item 16. Does that help
refresh your recollection?

A Nope. It is. Yep. I'm sorry. I'm deeply focused on
this case right now. I don't remember the details on that case
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on the top of my head. What would you like to know?
Q Do you remember that you sponsored a plan, an alternative
plan to comply with the VRA in that case?
A I honestly -- I do not recall the details of that plan
right now. I'm sorry.
Q Do you recall that the plan you sponsored in that case
preserved only 40 to 60 percent of the cores in the two
districts that were at issue?
A No, I don't recall the circumstances or what the priority
of core retention was of that case at that time. I'm sorry.
Q Would you agree with me generalllyy that when you adjust the
districts in a plan in order to create an additional new
district to comply with the VRA, that is going to have an
adverse effect on core retention by definition?
A It can and sometimes severely for sure.
0 And isn't that the reason that Dr. Duchin's plans suffer
in terms of corefretention, because she created a new second
majority-black plan?
A It appears to be the consequence of her effort to create
the second majority plan. There is a relationship for sure.
MR. DUNN: Your Honor, I think I've reached about the
end, but if I could have a 5-minute break to --
JUDGE MARCUS: Sure. Why don't we --
MR. DUNN: We have been going gquite a while. I know

it's late.
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JUDGE MARCUS: That's quite all right. Why don't we
take actually a 15-minute break. We will finish up with you,
or you may have nothing more, and then, Mr. Blacksher, we will
start with you. Will that be okay?

MR. BLACKSHER: That will be fine. Thank you, Your
Honor.

JUDGE MARCUS: All right. We will take a 15-minute
break at this point. Thank you all.

(Recess. )

JUDGE MARCUS: I take it we have everybody assembled.

Mr. Dunn, did you have anything. further for Mr. Bryan?

MR. DUNN: Yeah. Just al!cdouple of questions. I will
try and be as brief as possible, Your Honor.

JUDGE MARCUS: Surg.

BY MR. DUNN:
Q Okay. Mr. Bryan, in identifying communities of interest,
you said one of &£he things you would do would be to meet with
congressional, state and local elected officials to help you
identify communities of interest; 1is that right?
A As a general practice, I would try to do that. I didn't
have the opportunity to do that this time.
Q Okay. Elected officials may have different views on the
communities of interest than their constituents, though,
wouldn't they?
A It's possible, yes, but I try to get and process and
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manage the information that I get from these people in the most
objective and fair way possible.
Q Elected officials tend to be focused on the people who
they think will vote for them, right?
A Yes. But I do not necessarily limit my education about
communities of interest just to people who are elected
officials. You don't really get a chance to go pick and choose
every kind of random person knowledgeable about communities of
interest in an area when you go into a case, but I do my best
to get what information I can when I cancget it.
0 How about community organizers?.. ‘Do you think they would
be people to talk to?
A They would for sure be community organizations. The most
valuable source of information in Central Virginia where I come
from is a community organization known as CARITAS, and they
care for drug and alcohol impacted people, homeless people,
people who have dost their jobs, and I think they're one of the
very best sources of information about what is going on locally
and what the community needs are.
Q And did anybody tell you about the testimony in this case
of Captain Dowdy in that regard?
A I'm not aware of that testimony.
Q Okay. Now, you focused in your report with respect to
community of interest on the Mobile-Baldwin community, right?
A Primarily, yes, that's correct.
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Q And you focused particularly on its coastal nature and the
Port of Mobile, correct?

A That's correct.

Q Are you aware that the largest industry in Mobile is
health care?

A Yeah. I understand there's a transportation,
manufacturing, aerospace, health care, there's a variety of
industries that are down there that flesh out that economy, for
sure.

Q Okay. I know it's late. But my gquestion was are you

aware that the largest industry emplcyer in Mobile is health

care?

A I believe it's the largest or one of the largest, yes.

Q That doesn't have anythiing to do with the port?

A Right.

Q Or the waterways?

A Right. Andécertainly the provision of health care in an

area such as a peninsula is something that would be very
relevant and important. If you had a health care system and
you had a congressional district that cuts straight across the
middle of it, it would obviously impact policy decisions for
one district opposed to another district, right through the
middle of Mobile would impact the provision of health care from
an organization like that.
Q Mr. Bryan, it's very late. The only question I asked was
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whether health care as an industry has anything to do with the
port?

A Yes. Does the health care have anything to do with the
port? Only insofar as providing health care for port workers

and their families.

Q Got it. The second largest industry is retail. Did you
know that?
A It's one of the major industries, sure, as with any urban

area, yes.

Q And retail isn't specifically related to the port or the
coastline either, 1s 1t?

A Not insofar -- except insofair/as it provides economic
support for the people who work there.

Q And you also said that-- I'm quoting, the county, meaning
Mobile County, is a nat@onal leader in training and workforce

development. Do you.remember saying that?

A Yes. 1I've neard that. 1It's a big part of that area,
sure.

0 Where did you get that information?

A From the testimony that I told you earlier that I got most

of my information about that area from.

Q So the only thing you know about Mobile County as a
training and workforce development area is what you read in the
testimony of Bonner and Byrne; is that right?

A Uh-huh. Additionally the information I collected on my
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own, knowing about its transportation manufacturing aerospace,
medicine. Those are the areas.

Q You collected? You collected information about training
and workforce development?

A It's -—- in reading the testimony and going on to
Wikipedia, it's not hard to find information about what is the
primary drivers of the economy in Mobile and Baldwin counties.
Q And what are the largest training and workforce
development programs in Mobile?

A I'm sorry. I didn't have the opportunity to go in-depth
and learn every one of those individually. I'm sorry. In this
case, it was a matter of learning!it was an economic area of
interest, not to do a deep dive economic analysis or what the
drivers were.

Q Do people from the?Black Belt migrate to Mobile for work?
A My understanding is that there is a majority of the people
that migrate to Mobile for work will come from more likely
Baldwin County.

Q That wasn't my question. My question was do people

migrate from the Black Belt to Mobile?

A It's possible. I don't know the exact number.
Q You didn't explore that issue, did you?
A No. No. Doing migrate and intra-Black Belt migrational

analysis in Mobile-Baldwin and Black Belt counties was not in

the scope of the work.
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MR. DUNN: No further questions, Your Honor.
JUDGE MARCUS: Thank you. Our next examiner would be
Mr. Blacksher. Are you ready to go forward at this point?
Would that be fine with you?
MR. BLACKSHER: Yes, Your Honor.
JUDGE MARCUS: All right. And as we do, if anyone
needs a break, let me know. And depending on how long
Mr. Davis's redirect would be, it would be our intention to
take a half hour break after Mr. Blacksher and before you
proceed, unless you want to just go right through. But as we
do this, Mr. Bryan, if at any point ycu need to take a break,
you just let us know and we will bhe happy to accommodate you.
THE WITNESS: Thank you, Your Honor.
JUDGE MARCUS: Thank you all.
And Mr. Blacksher,?you may proceed.
CROSS-EXAMINATION
BY MR. BLACKSHER:
Q Good evening, Mr. Bryan. I'm Jim Blacksher, one of the
Singleton plaintiffs. And I am going to ask you a little bit
about your report which causes you to shift gears from
interrogation about Voting Rights Act issues to racial
gerrymander issues in the Singleton case.
I am going to try to share my screen here. Did that work?
A I do see a highlighted screen, sir, yes. Thank you.
Q This is your Singleton report, which is marked as
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Exhibit D-1. And I'm on page 17, where I've highlighted some
language that I want to refer to, to begin the questioning,
where you say, For the purposes of independent comparison and
context, I attempted to develop additional Alabama
redistricting plans using the plaintiffs' method of whole
counties. Our goal was to determine whether the plaintiffs'
plan was the only way to develop Alabama congressional
districts using whole counties.

The only way of knowing whether their exact use of whole
counties is the best remedy to a questiomable harm, I need to
know the breadth of outcomes possible ‘with plaintiffs' proposed
remedy. Is it the strategy and methodology of using whole
counties that provides the needed potential relief, or is it
the exact combination of counties they propose?

So you're asking the right questions, it seems to us,

Mr. Bryan. And let-me go to three side-by-side maps.

MR. BLACKSHER: Your Honor, I would like to have this
demonstrative marked as Singleton Exhibit 70.

JUDGE MARCUS: Singleton 70 is marked for ID.
BY MR. BLACKSHER:
Q On the left, you can see is the 2011 plan. In the middle
is the 2021 plan that was enacted in the October/November
session. And on the right is the Singleton whole county plan.

So Mr. Bryan, as you know and as you say 1in your
complaint, the plaintiffs allege that District 7 in the 2011
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plan, was racially gerrymandered, and that it was -- the
gerrymander was accomplished by splitting the county boundaries
of Montgomery County, Tuscaloosa County, Jefferson County and
Clarke County so as to add black population to District 7 to
the extent possible.

You are aware that that's the allegation in the

complaint -- in the amended complaint as you read it, correct?
A Yes. Yes, sir. I'm clear that's the allegation.
Q Okay. And the allegation further of the amended complaint

is that to remedy that racial gerrymandex, the legislature
should have and the Court may have ta‘go back to traditional
districting principles, which in Alabama, the complaint
alleges, historically is the use of whole counties.

Therefore, the using the allegations of the amended
complaint, the first st&p in eliminating the gerrymander would
be to restore whole-these four counties. Do you agree with
that?

A That would be one approach, yes.

Q Okay. Well, that was the approach that is alleged in the
complaint. I am not going to try to argue with you about
what's best legally or anything else. I'm just trying to get

into your report about how you examined what we did.

All right.
A Yes, sir.
Q So I -- if you make whole Clarke County, Tuscaloosa
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County, Jefferson, and Montgomery, the first thing you
notice -- and I'm sure you have -- is that when you make
Jefferson County whole, you've got yourself an almost perfect
congressional district with one county. It's about 43,000
persons short of being an ideal district size, correct?
A That's correct.
Q And that pretty much -- that pretty much limits the
opportunities for connecting other counties with Jefferson in
order to reach 717,754 people, more or less. And so the plan
that the amended complaint settled on was to link it with these
rural counties south of Jefferson County, correct?
A That is correct.
) Bibb, Perry and Hale.

Once that is done, oncg Jefferson County's made whole,
obviously, District 7 wZll need to find additional population

elsewhere because that's a whole bunch of folks that are taken

out of District 7. Almost 200,000, right-?
A Yes.
Q And so what the plaintiffs proposed was to, first of all,

you are get a little bit more, you get about 42,000 out of
making Tuscaloosa County whole, and then you go over and you
add all of Montgomery County, and Macon and Bullock County, two
other Black Belt counties, and then proceeding further south,
counties elsewhere in the Black Belt or bordering the Black
Belt, that's what this plan does, correct?

Christina K. Decker, RMR, CRR

Federal Official Court Reporter

101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




17:55:01 5

9

17:55:24 10

11

12

13

14

17:55:4315

16

17

18

19

17:56:14 20

21

22

23

24

17:56:3425

Case 2:21-cv-01536-AMM Document 99-3 Filed 01/18/22 Page 289 of 331
1077

A Yes.

Q Okay. And once that was done, it had little -- it had
some effect on Mobile County because in the 2011 plan, Mobile
County and Baldwin County in District 1 were connected with
Washington and Monroe counties, and to gain population for 7,
Washington and Monroe County went into the plaintiffs' proposed
whole county plan. Do you see that?

A Yes.

Q And that meant District 1 had to expand eastward along the
Florida border to pick up Covington County.

That's going to create a problem “for District 2, correct?
A It would, yes.

) And in fact, it pushed Dictrict 2, which was all down here
in the southeastern part of “the state that we call the
Wiregrass, it pushed District 2 and the Wiregrass part farther
up the Georgia/Alabama border through Barbour, which is a Black
Belt county, Russell, Lee, Chambers, Tallapoosa, Elmore.

Well, anyway, I'm just trying to, first of all, set the
stage here by examining what the plaintiffs' amended complaint
alleged was a proper way to remedy their alleged racial
gerrymander of the 2011 plan. And then I want go and look at
the way you have explored the questions you asked.

Are there other ways to do this using whole counties,
okay?

A Yes.
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Q All right. Let's go down to page 31. I'm sorry, page 32
of your report.
A I'm referring to my report here, so...
0 27, 28, 29, 31, 32.
A There it is.
Q There you go. There's the table that summarizes the
alternative plans using whole counties that you attempted to
draw.

So they're labeled a little confusingly, but S-1, S-2, 1,
2, 3, 4, 5, 1-B, 2-B, 3-B, down to 6-B.

The next column is deviation. Now, when it says

deviation, that's maximum deviation, correct?

A That is correct.
Q And remind the Court what maximum deviation means.
A So that would be the number of percentage points above and

below zero deviationi'as represented by what percentage of the
population deviates from a perfect deviation both above and
below the perfect target of 717,754 people.
Q So to get maximum deviation, you simply take the district
that's most overpopulated and add that percentage to the
district that's least populated and those two percentage added
arithmetically is the maximum deviation?
A That is correct.
Q Excuse me. The third column, incumbents safe, question
mark. When you mean safe, do you mean are they in a district
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with some other incumbent or is there some other measure you're
using here?
A Yes. This is an indicator of whether the incumbents are
paired or are not. In District 2, as to District 3, the
incumbents are all in their own districts. In the Alabama plan
they're in their own districts. The remainder have two or more
incumbents paired.
Q Okay. The fourth column says 2018 election, governor.
And I remember from your direct examination that you just
selected this as one of many election returns over the past
decade that you scanned and thought that this was
representative of what those otherelection results look like;
is that correct?
A Yes, sir.
Q All right. This ¢@lumn then says, first of all, the
number of and percent of D districts, that means Democratic
districts?
A Yes.
Q And you picked Democratic districts because the undisputed
testimony, including the testimony of Trey Hood is soon -- soon
to be, appears that in Alabama, black voters support -- over
90 percent of the black voters, I think you said 92 percent, at
some point support Democratic candidates; is that correct?
A I did not listen to the testimony of Trey Hood, but that
is a fact that I believe to be true.
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Q Okay. I'm sorry. Getting ahead.

All right. So if you go to the first alternative district
that you drew, it says it produces -- it produces one
Democratic district; is that correct?

A That's correct.

Q And your report says that you computed the -- the
performance data, the election return performance data by going
to the precinct level, getting the election results and then

aggregating them at the county level; is that correct?

A That's correct.

Q And I guess you might have done . that because you were also
trying to ascertain what the performance -- the election
performance results would be in the plans -- the plan enacted

by the state, which cuts county boundaries, and, therefore, you
have to go to the precinct level. Is that why you did that?

A Yeah, exactly.

Q Rather than¢just using the election returns for the whole

county that you can get right off the Secretary of State's

website?
A That is correct.
Q Okay. But they should be the same. These should -- the

data you used should correspond with the election returns for
each county in Districts 6 and 7 of the proposed whole county
plan, right?

A Yes.
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0 Okay. And then this percentage here, 41.3, what does that
mean?
A You know, I think the label here where it says percent D,
this may actually be the percent Republican, which reflects
that the majority, the percent majority Democrat in that
district -- I'm trying to think. I'm sorry, James. Let me
just think a minute.
Q I think it's --
A It is the percent Democrat. It is the percent Democrat in
those districts. That's correct. Percent Democrat.
Q I think somewhere in this reporti‘you say it represents the
percent of BVAP in that district?
A Yeah. There's two. There's one -- the first column is
percent Democrat and the second one is percent BVAP. So the
second -- the last column there shows the percent BVAP and what
the BVAP percentagesiare in those districts -- in those
different alternative districts.
Q Okay. And the 41.3 is what?
A That's the percent -- the number of what we would call the
number of the at least Democrat influenced districts and the
percent Democrat in those districts. So there would be one
Democratic district. In the plaintiff plan there would be two,
41 -- that are over 40 percent. 41.4 and 44 percent. I
believe numbers that closely relate to the percent of
registered back voters and also to the Democratic performance
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in those districts.

Q Well, I mean, in order to have one performing Democratic

district, the election returns had to show a majority for the

Democratic candidate, right?

A Yeah. I think that that -- the analysis of the number is
just my own analysis.

Q So the 41.3 might be percent Republican, you say?

A I really apologize. I'm flooded with numbers right now.

I would have to look at my table. I apologize. But I believe
that's the case.

0 All right. And then the last cgiumn, the number and

percent of black districts greatexthan 40 percent?

A Yes, sir.
Q How did you land on 40 percent as a metric?
A Yeah. That was an“arbitrary number. It's a cutoff

number. And I kind-of base that on the report that showed the
percent black registered voters in the analysis of the
complaint, I believe was about 42 or 43 percent. That was the
lower of the two thresholds for BVAP population in the
plaintiff districts.

So I used that as kind of an arbitrary cutoff to say what
would the number have to be in order to be a candidate black
influenced district in one of my candidate plans.

0 Yeah. And if 43.0 percent in your alternative district
S-1 --
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A Yes.

0 -— 1s the BVAP in that district, in that one district that
performs?

A Right.

Q Okay? Excuse me. That BVAP figure is really sort of
superfluous, isn't it? Once you determine that the district
went Democrat, it really doesn't matter what the black
percentage was, does it?

A Yeah. That's correct. So the assessment here when you
look at the number of Democrat districtscand then the black
percentage there, it's not a coincidence that those numbers
look very similar as you go down through the analysis.

Q The feature of drawing dilstricts using whole counties is
that instead of focusing on“the race of the voters, the
geographic dispersion of the demographics, or anything else,
you simply have to look at what the total population is once
the districts --Cthe counties are aggregated. And if whether
or not -- if you are looking at whether or not it conforms with
the Voting Rights Act, you would want to know whether or not

candidates favored by blacks are able to win in that district,

correct?

A That is correct.

Q Okay.

A I want to state for the record that I am not a political

scientist. And my analysis here of the political performance
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of the districts was purely diagnostic and not a reflection of
my expertise in that area.

Q That's great. And I'm not holding you to that. I just
want to understand and let the Court understand what you have
found in this experiment that you undertook.

I'm going to go down to the maps now.

A Thank you.
0 And since I'm not clever, I can't separate out this table
we were just looking at. We are going to -- I have it in front

of me. Any chance you can get it in fromt of you?
A I've got a copy of the maps in firont of me.
Q I mean a copy of the table. T am going to have the maps

up on the screen.

A Yep. Hang on a minutey I've got it. Okay. Yeah. I
have the percent black &and then the -- also have the percent
Democrat --

Q Okay.

A -- tables in front of me.

Q And the table, on the second column where you have maximum

deviation, your plans all the way down to Plan Number 5 are
supposedly —-- are listed as being smaller in deviation than the
2.47 percent maximum deviation in the whole county plan, the
Singleton whole county plan?
A I think that's right.
Q Okay.
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A Yeah. Found it.

Q Okay. So if -- if the Singleton map drawer was trying to
minimize the maximum deviation when he was aggregating counties
into districts, these plans down to Number 5 would indicate
options he might have taken to get even a smaller maximum

deviation, right?

A Yes. Those are possible scenarios with lower deviation.
Q Okay. So let's look at them one at a time.
Here is plan S -- well, that's the plaintiffs' plan.
A Yeah.
0 S-1. Okay.
A Right.
Q S-1 says it's a maximum deviation of 0.6 percent and it's

got one performing district:
Now, let's stop right now. That one performing district
is a Jefferson County district, right?
A Yes.
Q I mean, there ain't no way you can keep Jefferson County

whole and not have one Democratic performing district, right?

A Yes.
Q Okay. And, in fact, all of your -- all of your
alternative plans either connect Jefferson County with -- in

this case it's with Greene instead of Perry, but --
A Yeah.

Q -- the rural counties to the south, or you've got two
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further down we will get to that connect it with Blount.

But the Blount ones -- when you connect it with Blount it
goes over the 2.47 maximum deviation to the plaintiffs' one.

All right. So let's look at this one. This is
0.6 percent. And to achieve this, you've got in addition to
the Jefferson County district, you have got a district
something or other here. What is the Greene district number?
7. That's the --
A 7. Right.
Q So you had to connect -- you had toltake 7 all the way up
to Lauderdale County. You had to take” the District 7
representative up to Tennessee, right?
A Yes.
0 Okay. And that's on one end. And on the other end you've
got to take him over to?the Georgia border.
A Yes.
Q So tour theiwhole state. So you did not provide in your
report any core analyses for these alternative plans like you
did for all the ones you just testified about; is that right?
A Yeah. That's correct. I presented these, you know,
really just as scenarios to say was it possible under any
circumstance no matter what -- except with regards to the
deviation -- was there any way to use the county-based method
to combine counties in any other way. And in some of those
ways, those combinations end up with a good mathematic outcome,

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




18:12:48 5

9

18:13:12 10

11

12

13

14

18:13:2915

16

17

18

19

18:13:57 20

21

22

23

24

18:14:0525

Case 2:21-cv-01536-AMM  Document 99-3 Filed 01/18/22 Page 299 of 331
1087

but are ridiculous looking maps, I will concede.

Q This one is not compact and it just destroys the core,
right?

A It would, yes.

Q Okay.

A County-based, small deviation is pretty much the two

criteria we used here.
Q Okay. Then we go to S-2, plan S-2, and it is a
1.0 percent maximum deviation, again with just one Democratic

performing district. And that is the Jefferson County

district.

A Yes. Yes.

Q Now, this plan is not quite as ridiculous, 1is it?

A It's -—- I will agree.

Q But it does make a“hash out of the Black Belt. I mean,

you have got Black Belt counties Wilcox, Lowndes and Montgomery
hooked up all the way up north to Cherokee County. And you
have got whatever this purple district is, 4? District 47
Okay. It doesn't matter.
JUDGE MARCUS: Let's focus the questions specifically,
if you would, Mr. Blacksher.
MR. BLACKSHER: 2Am I taking too long with the
questions?
JUDGE MARCUS: ©No. I think if you cut it down and
make it shorter, it will be easier to get an answer from him.
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MR. BLACKSHER: Okay. Okay.
BY MR. BLACKSHER:
Q Let me just put it this way: This -- isn't it true that
this plan also, S-2, violates the traditional districting
requirements of preserving the core in compactness?
A Are you -- it is definitely not optimized for compactness
or for core retention. It was optimized for balancing
population and maintaining counties as building blocks and
minimizing the deviation. That's it.
Q Okay. Alabama plan 1 is next. And(this one is
2.1 percent maximum deviation. Both.S$<2 and S-1, by the way,
prevent any incumbents from being!paired. These are the two —--

JUDGE MARCUS: 1Is that a question, Mr. Blacksher?

MR. BLACKSHER: t¥s a leading gquestion, Your Honor.

JUDGE MARCUS: <All right. Let's get a gquestion mark
at the end of it andilet's get an answer.

MR. BLACKSHER: I'm -- I'm trying to speed things up
by saying isn't that what it shows.

THE WITNESS: Yes.
BY MR. BLACKSHER:
Q Okay. Once again, isn't it true that this plan has to
split up the Black Belt?
A Yes.
Q Isn't it true that this plan has to take District 2 and
run it almost the entire eastern boundary of the state of
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Alabama?
A Yes.
Q So this plan 1 is also a failure when it comes to

preserving cores or compactness, right?
A On those metrics, yes.
Q Okay. Plan 2 is 2.1 percent. It also has only one and
it's the Jefferson County district. And I'm just going to
move -- I know the Court is tired and doesn't --

JUDGE MARCUS: I am not tired in the slightest,
Mr. Blacksher. The problem I'm having is that it is a compound
question stringing together three concepts. I think it would
be easier if you just crisply refire the question to each issue
unless you need a broader expleénation for the question.
BY MR. BLACKSHER:
Q How about if I ask®does this plan work for you, Mr. Bryan?
A I can help thisi'by saying that virtually all of these
plans violate core retention and compactness and are simply
illustrations of different combinations of counties that can
minimize deviation. Those were the only two objectives for any
of them. And they will all virtually fail if you hold them to
any other criteria.

They were simply designed to illustrate all the different
possible combinations of counties that you could possibly
achieve if we use the plaintiffs' proposed methods of building
on counties. Because the building of counties subordinates in
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the report and the complaint that I saw, it subordinates the
other traditional redistricting principles. And that is why we
took the liberty of creating these options.

Q But to go back to the District 7 composite of three maps,
it is true, isn't it, that the plaintiffs' proposed plan
preserves the core of District 6, which is Jefferson County,
and pre serves the core of District 7, which is the Alabama

Black Belt?

A Yes, that appears to be so.
Q Okay. I wanted to go down to -—- I will skip down to Plan
Number 5, because your -- your chart.says that the maximum

deviation for this plan is 0.7 percent. And it's much closer
to the plan that the plaintiffs -- it's in the plaintiffs'
amended complaint.

Can you —-- I need. you to recheck that 0.7 percent because
I tried to check the'maximum deviations in your table, but
since I -- I dondt have Maptitude, I'm using a poor man's
Maptitude. I'm using Dave's redistricting map. Are you

familiar with Dave's?

A Yes, I am very familiar.
Q Okay. So let me just show you that when I put -- and by
the way, excuse me. That's the wrong thing. Here we go.

This is your plan 5, as I inserted it into Dave's. And
isn't the reapportionment committee through counsel,

Mr. Walker, provided everybody with the block equivalency files
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for most of these plans. But I did not use any block
equivalency files here. I just built it to look like your
plan 5, all right?

JUDGE MARCUS: Mr. Bryan, do you understand what he
has done here?

THE WITNESS: Yes.

JUDGE MARCUS: That's the predicate for his next
question.

THE WITNESS: It appears as if he has replicated my
plan and may have a deviation that's somewhat different than
the plan that was reported by my analytic team. It's possible.
We can certainly look at where and- why there may be a
population deviation that's different.

JUDGE MARCUS: I don't think that was the question.

So bear with his questisns if you would.
BY MR. BLACKSHER:
Q The question is: Is it possible that your deviation is,
in fact, 5.99 percent?
A If —- it's possible. We created a limit for the deviation
in our plans of not more than 6 percent. So it's possible that
the name of one of the plans slipped from -- given that there
was 13 of them -- that one slipped from one plan to another
plan. But at no instance were these combinations greater than
6 percent total deviation.
Q Let me go to plan 1-B. Alabama plan 1-B is 2.5 percent
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maximum deviation and has two performing Democratic
districts -- Jefferson County, of course. And district --
well, the one that's marked purple here.
A Be 4, I believe.
Q You have labeled it 4 out of -- I would have thought it
would be more 7. It's usually where 7 is, right?
So —-

JUDGE MARCUS: Bear with me. I may be the only one
who missed it, but I did not get your answer, Mr. Bryan.

THE WITNESS: Yes, that is correct.

JUDGE MARCUS: All right. Thank you.
BY MR. BLACKSHER:
Q So when you compare plan (- Alabama plan 1-B with the
plaintiffs' proposed wholecgounty plan, the only major
difference, isn't it, is that you have substituted Greene
County for Perry County? Or did I miss something?
A It's possible, yeah.
Q Okay. So this -- this shows that as long as you keep the
Black Belt whole and you keep Jefferson County district whole,

you are going to come up with something around 2.5 percent,

right?
A Yes, that would be my conclusion.
Q Okay. The other plan that had two performing black

districts was District 5-B. Go down to it.

And once again, it comes very close to the plaintiffs'
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plan, except that you have got Clarke County and Washington
County in District 1, right?

A Yes.
0 Okay. But, again, both these plans -- this plan 5-B has a

maximum deviation of 6.0 percent, right? So my question to
you, based on your alternative plans, isn't it true that the
plan proposed in the plaintiffs' complaint, the whole county
plan that they proposed, is, for practical purposes, as low a
population deviation you can get with the whole counties and
still make some kind of districting sense for Alabama.

A You have the criteria of making. some districting sense,
yes, that's a fair assessment.

Q Let me go down finally --_ I am going to go down to one
other place in your reportothat I need to ask a question about,
and it's on page 40. And this is the page where you are
talking about racialicomposition and where --

A Sure.

Q -—- you say that you paused to reflect on the possibility

that the Singleton plan is a racial gerrymander.

Now, going over these -- what is the evidence you cite
here for -- that suggests that it's a racial gerrymander?
A The evidence is that District 6 was extended in the only

direction and in the only way to capture as much black
population as is possible to get it to a point -- I'm reading

here -- of semi-equitability with race and political
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performance as District 7.

It was drawn in such a way, and the only way that it could
possibly have achieved the same performance. There's no other
direction or way District 6 could have been extended beyond
Birmingham.

So the evidence that I submit is that if there's only one
way to do it and that was the only way and that was the only
way that the plan was drawn to try and get District 6 up to
this competitive district, that that could be argued to be a

gerrymander as well.

Q Even though it's the only way tcrachieve population
equality, substantial population =+ practicable equality?

A There are -- if we -- go @head.

Q If you are going to make Jefferson County whole, it's got

to go in that direction®unless it goes up to Blount County and
has a bigger deviation, right?

A Yeah. So there's -- another option, but they are limited,
I can see.

0 In fact, the gerrymander in all the maps that the Court
has seen, both in the Voting Rights Act case and this case, all

have one focal point and that is Jefferson County, isn't that

correct?
A It is true, yes.
Q It is Jefferson County that drives redistricting in the

state of Alabama when it comes to congressional districts?

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE
Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crr@aol.com




18:27:53 5

9

18:28:17 10

11

12

13

14

18:28:3515

16

17

18

19

18:28:53 20

21

22

23

24

18:29:1525

Case 2:21-cv-01536-AMM  Document 99-3 Filed 01/18/22 Page 307 of 331

1095
A Yes.
Q To split or not to split. That is the question, right?
A Right.
Q There are several places you say, for example, on page 20,
that in order to -- let me just use this as a way to

demonstrate the argument.

Isn't it true that what your exercise shows is that when
you do employ whole counties to draw congressional districts in
Alabama, it will constrain the ways in which the districts can
be gerrymandered?

JUDGE MARCUS: Do you understand the question,
Mr. Bryan?

THE WITNESS: I am scgrry. I didn't hear that posed

in --

JUDGE MARCUS: “All right.

THE WITNESS:” -- as a question. If the argument is
does it -- does 4t limit the ways in which it can be
gerrymandered, I would say yes. Does it prevent gerrymandering

as a method and preclude it and stop it, I would say no.

BY MR. BLACKSHER:

Q There's probably nothing in the world that can prevent
gerrymandering. My question was whether it definitely
constrains the options for either incumbent gerrymandering,
racial gerrymandering, or partisan gerrymandering, whatever; is

that correct?
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A It restricts those dimensions of redistricting.

Q You point in several places -- page 20, page 31,

page 40 -- I have got written right down here on page 40 that
without -- you say the argument is made that the black -- blah
blah blah -- without counties as the determining factor, I
could argue that there are innumerable geographic combinations
besides those constrained by counties that could potentially
meet and even exceed the performance touted by plaintiffs if
that was their objective.

What -- first of all, that concedes(that until you start
cutting the county boundary, you have ‘some constraints on what
your options are for gerrymandering, right?

A Well, the constraints are not limited Jjust to
gerrymandering, but to othepr traditional redistricting
principles. They also_ grevent you from optimizing compactness.
It also has an impact on core retention and it certainly has an
impact on deviatdon, the limitations of using county alone are

not limited simply to the impact of gerrymandering.

Q My question simply was about gerrymandering, okay?
A It limits the gerrymandering.
Q Okay. And you have said elsewhere in the report in order

to identify other communities of interest as a basis for
drawing districts, you have to go to the sub-county level;
isn't that correct?
A As we discussed earlier, there are numerous communities of
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interest across Alabama. Some I focused on more than others,
but there are many -- if you were to use the Black Belt as an
example as a community of interest, it spans across multiple
different counties and even when that is the case, the Black
Belt and almost every plaintiff plan we have looked at today
still ends up getting split by different plaintiff plans.

Q Let me go to page 31. I have highlighted this language
here, the number of alternative plans using sub-county
geography such as voting precincts or even census blocks is
immeasurable.

A Yes.

Q Okay. So what we can say about using whole counties is at
least those alternatives are relatively measurable?

A I would agree, yes.

Q Okay. So the question is -- I know you are not a lawyer,
but the question that” this plan that the plaintiffs drew
whether or not i€'s —-- it can be adopted by the legislature or
by a court is, A, whether it complies with one person, one
vote, and, B, whether it complies with the Voting Rights Act,
right?

A Those would be the key questions, yes.

Q Okay. I think I am about through, Judge, if you will just
give me a second.

JUDGE MARCUS: You take your time. I think something
has popped up on the screen here, Mr. Blacksher. It looks like
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e-mails I don't think belong on this screen.

MR. BLACKSHER: ©No, they don't. I'm chatting with my
colleagues to see if they had any more questions for me.

JUDGE MARCUS: ©No. I understand. You take your time.
Let me know if you want to take a short break.

MR. BLACKSHER: What I need to do is stop sharing the
screen. There. That's much better. I'm sorry, Your Honor.

JUDGE MARCUS: That's all right.

MR. BLACKSHER: I have no further questions.

JUDGE MARCUS: All right. Mr. Davis, tell me about
your pleasure, do you need a break or‘do you want to roll right
through?

MR. DAVIS: I am at the court's pleasure. Unless
Mr. Bryan needs a break, IMw happy to proceed.

JUDGE MARCUS: “How are you doing?

THE WITNESS:” I am ready to go, Your Honor.

JUDGE MARCUS: How long do you expect that you will be
on your redirect?

MR. DAVIS: Between 10 and 15 minutes, Your Honor.

JUDGE MARCUS: Okay. Fire away.

REDIRECT EXAMINATION
BY MR. DAVIS:
0 Mr. Bryan, when we talk about incumbent protection, even
if incumbents are not paired, voters still retain the ability
to vote out a representative if they're unhappy with the
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representation, right?
A That is correct.
Q I want to look at the Singleton Report 1 and take care of
a couple of issues. Let's see if we can't clear something up.

I am going to look at page 38.

Can you see your Figure 5.117

A Yeah. Those numbers were percent Republican.
0 I see it.
A They may have been labeled percent Democrat in the other

table, but, yeah, that's correct. Thoselcorrespond to percent
Republican. Thank you for the clarifiication.
Q So if we go back up to page 32, look at Table 5.6. The
numbers we see in the one, twa,  three, fourth column, for
plan 1, 41.3 percent, that!s the percent of the Republican vote
in that district?
A That's correct..” Yes.
Q And that means that a majority of voters in that district
during that 2018 election supported the Democrat?
A That's correct, yes.
Q Mr. Blacksher -- excuse me -- Mr. Bryan, did you receive
shapefiles or block allocation files for all of the plans that
you have assessed?
A Can you please be specific to which plan or are you
referring to all of the plaintiff plans that we worked on?
Q Thank you. I meant all of the plaintiffs' plans that you
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look -- that you address in the reports that we've talked about
today.

A Yeah. So I have received shapefiles and/or block
allocation files for all of the plans, including the state of
Alabama plans.

Q Explain to us what you do with a shapefile or block
allocation file.

A Sure. What I would do with a shapefile is I would use it
in two ways. There's two different layers of geography that we

use in our geographic information systems. One is what we
would call a block file. This is the“file that has the most
granular units of geography for the state. They're called
census blocks. They're at the bottom of the spine, as you
will, for census geography«

Those blocks, the way they come from the Census Bureau do
not have any demographic data associated with them at all. So
part of my practice as a demographic expert is to join the
demographic data that we have from the census with those
blocks.

So just because I receive a block assignment file from a
plaintiff or from the State of Alabama does not mean that I

have all the census data that I need to perform my analysis.

Q Fair enough. But if you have the block allocation file or
shapefile —--
A Right.
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Q -- does that allow you to load one of the plaintiffs'
plans on to your system?
A Indeed it does. That brings me to the second layer that
we use, which are what we call an outline shapefile. It's just
basically whatever the perimeter or the boundary is of that so
we can ascertain which blocks belong in which districts to
perform our analysis.
Q Okay. So in all of these tests you have run on the
different plaintiffs' plans in your report, did you run those
by looking at the plaintiffs' reports and exhibits, or did you
run those by loading the plaintiffs' plans on to your system
and performing the tests on your demographic software?
A All of those plans were independently run, tested, and
quality controlled on my owfhi system, and then compared where
possible with the exhibits presented by the plaintiffs.
Q Thank you.

In our disciassion of the youth of single-race black or
any-part black, Mr. Bryan, now, you present both metrics in

your report, correct?

A I do, yes.

Q Are you intending to question any person's self-identity?
A I would never.

0 Are you offering an opinion to this Court in this lawsuit

as to whether the Court should or should not use any specific

measure?
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A I do not.
0 Are you offering opinion as to whether any measurement is
correct or incorrect?
A I do not.
Q Okay. Now, in redistricting cases -- and you have been a
part of many different redistricting cases, correct?
A Yes, I have.
Q Including Section 2 cases?
A Yes, I have.
Q So you understand, do you not, thatiyou demographers do
your thing, that's generally related. to the Gingles I?
A We did.
Q And that addresses among (cther things whether you can get
to 50 percent plus 1 in a single member district; is that
correct?
A In my area of analysis, I prepare and present both of
those numbers in¢support of Section 2 claims.
o) Right. There are other folks, political scientists, who
do other parts of the analysis, is that your understanding?
A That is correct.
Q And they're addressing voting behavior, would you agree?
A I would agree.
0 And that's not what you do?
A It is not.
Q Okay. So you're looking at whether the minority
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population is a majority and the political scientists are
looking at how the minority population votes. Is that a fair
summary —-- maybe very generalized, but is that a fair summary
of what you experts are doing?

A It is accurate and it characterizes the division of labor
between our two professions.
Q And do you consider it important whether -- or relevant to

your analysis as to whether when you guys, demographers, are
talking about whether the minority populations are majority,
whether you are looking at the same minority population as the
political scientists guys who are addressing voting behavior?
A Those are -- oftentimes they!turn out to be two different
numbers and may be used the same way or in different ways by
the courts. I have seen as“in testimony in this case that
black alone was used as“a measure by a political scientist. I
see other cases somefimes where it's used alone in combination.

Similarly, £or Gingles I, different courts, different
circumstances will call upon the use of black alone or Hispanic
or alone in combination. They are not necessarily
intrinsically intertwined or dependent on each other.
Q Mr. Bryan, would you consider the one person, one vote
requirement to be a legal requirement that applies any time a
plan is drawn or as a traditional districting criteria?
A I would consider it to be a legal requirement and then
conformance with that legal requirement is reflected in the
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plan drawn by the state of Alabama and most of the other
plaintiff plans that were presented.

Q And would you as a demographer consider the laws
prohibiting racial discrimination to be a legal requirement
that applies whenever a plan is drawn, or a traditional
districting criteria that you might balance with other
traditional criteria?

A They're laws. Laws are laws.

Q Is there a traditional districting criteria of a
requirement to draw every possible majordty-black district no
matter how non-compact it might be, o* how much it butchers

communities of interest?

A There is not a requirement to my knowledge.
Q If non --
JUDGE MARCUS: <Just -- will you stop? I think
Mr. Dunn is trying to interpose an objection. I see him
speaking, but het¢is muted. So we cannot hear him. We cannot

hear you, Mr. Dunn, because you have your microphone muted.
MR. DUNN: Can you hear me now, Your Honor?
JUDGE MARCUS: I sure can.
MR. DUNN: I am sorry. I apologize.
JUDGE MARCUS: We did not hear what you were saying.
MR. DUNN: I was trying to object to this line of
questioning. He is asking him to testify to things that are
obviously legal conclusions and way beyond the scope of cross.
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JUDGE MARCUS: The objection is sustained. If you
would like to refrain your question, you may, Mr. Davis.

MR. DAVIS: Very well. I do not know to which
objections Mr. -- which gquestions Mr. Dunn's objection apply
to.

JUDGE MARCUS: I think the very last one seemed to
call for some kind of legal analysis or conclusion.

To the extent that was the thrust, Mr. Bryan's opinion
might be interesting, but it's of no help to us in this case
because he has not been qualified as an _expert on the law.

MR. DAVIS: Very well.

BY MR. DAVIS:
Q Mr. Bryan, as a demographer, do you understand there to be

a traditional districting criteria that requires a jurisdiction
to draw any possible majority-black district no matter how

non-compact that district might be?

A I'm not awaze.
Q I believe you agreed that if a party is required to show
that -- or is required to present a plan that includes an

additional majority-black district than in the previous plan,
that that's going to impact that plan's core retention score.
Did you agree with plaintiffs' counsel on that point?
A I agree.
Q Is it not still true that the amount of displaced voters
and the larger impact of core retention scores can be
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instructive as to show you how much the traditional districting
criteria policy of core retention must be sacrificed in order
to draw that additional majority-black district?

MR. DUNN: Your Honor, I know it's really late, but he
is just testifying. He's leading the witness. He has got to
let the witness testify and not make speeches. I object. This
is really inappropriate.

JUDGE MARCUS: I will take the answer. Overruled.

Mr. Bryan, do you understand the question?
THE WITNESS: Please state the guestion again.

BY MR. DAVIS:

Q I'll try. Mr. Bryan, in any!+=- in assessing any of these
plaintiffs' plans, does the amcunt of -- does the core
retention score -- can it b instructive to tell us how much

the traditional districfing policy of core retention has to be
sacrificed in order -t0 draw an additional majority-black
district?

JUDGE MARCUS: Do you understand the question,

Mr. Bryan?

THE WITNESS: Yes, Your Honor, I do.

JUDGE MARCUS: All right. You may answer.

THE WITNESS: I would say that the core retention
analysis and I think particularly the differential core
retention analysis showing how much more a minority population
is impacted than the population as a whole would be the metric
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that one would use to assess what the consequences are to core
retention if you are going to seek some other goal besides
compactness or core retention as your primary goal. I agree.
BY MR. DAVIS:
Q We've spoken of common features that we might see in the
Hatcher plan and in Dr. Duchin's plan and in Mr. Cooper's
plans. So I want to point out some things, and you tell me if
those are common features of all of these plans.

Do they all split Mobile County?
A Yes.
Q Do they all join the inner city.part of Mobile County, the
part is more African-American with“W/the counties in the western
Black Belt?
A Yes.
Q I misspoke. I said the county -- I meant the counties in
the eastern?
A Eastern. J<understood. Yes. It is correct in the
eastern. To some cases not all the way to the eastern border
but eastern through the Black Belt for sure.
Q And do all of these plans join the less African-American
portions of Mobile County with the Wiregrass counties along the

Florida line?

A Yes, they do.
Q Sometimes all the way out to Houston County, correct?
A All the way.
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Q In the report that you prepared for the State of
Wisconsin, I believe it was the Wisconsin Legislature,
Mr. Bryan, was it possible in that matter to draw a map that
avoided any incumbent conflicts?
A It was not mathematically possible.
Q Is it your belief that the plan that you were testifying

about does as good a job as is possible in Wisconsin of
avoiding incumbent conflicts?
A It did.
Q Have we asked you to express an opinion in this case of
the legislature's intent in passing tfhese plans?
A No.
Q Do you have some understandings of what has occurred in
depositions in this case? ~Just based on information that we
shared with you.
A Some, but not all.
Q But we have‘riot asked you to express an opinion as to
whether that is correct, would you agree with that?
A Yes.
Q From your review of Dr. Duchin's plans and Mr. Cooper's
plans, do you believe as a demographer that it is necessary to
sacrifice compactness to some extent to draw two majority-black
districts in Alabama?
A Yes.
Q You conceded that you're not some national expert in
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communities of interest, but as a demographer, have you become

familiar over the years with the concept of community of

interest?
A Yes.
Q And have you gained an ability -- how to assess and weigh

communities of interest against one another?
A I have some ability. It is a subjective difficult
exercise that is frequently very specific to the areas that we
are analyzing and can be a changing target.
Q Mr. Bryan, if Dr. Duchin's plans spdit the Black Belt
three ways, I mean, among three different districts, and if the
Alabama plan splits the black plan“/three ways among three
different districts, can you sey whether one plan does better
than the other, in terms of “treating the Black Belt as a
community of interest?
A I cannot.
Q I believe vou recognized, Mr. Bryan, that a community
organizer can be a valuable source of information about
communities of interest?
A I agree.
Q Would you, nonetheless, need to review any specific
testimony from a community organizer before you can make a
judgment about whether that specific testimony is reliable and
sensible from a demographer's standpoint?
A That would be preferable and the more information a
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demographer or an expert has in understanding the expert
opinions that are being provided to help inform them, the
better.

MR. DAVIS: One moment, if I may, Your Honor.

JUDGE MARCUS: Sure.

MR. DAVIS: Thank you, Mr. Bryan. Your Honor, I have
no further questions on direct.

JUDGE MARCUS: Thank you, Mr. Davis. Judge Manasco,
do you have questions?

JUDGE MANASCO: I do. I have two things I would like
to ask about. Mr. Bryan, so I heard. you say several times -- I
believe it began in your conversation with Ms. Khanna for the
Caster plaintiffs, and continued in your examination by
Mr. Dunn, the Milligan plaintiffs, that you are reluctant to
opine that any one part@cular redistricting principle ought to
be placed in a hieravchy above the others, setting aside
one person, one ¥ote, which I understand you regard as a legal
requirement, not a traditional redistricting principle. Did I
understand that correctly?

THE WITNESS: Correct.

JUDGE MANASCO: So will you look with me at the last
page, please, of your rebuttal report in Milligan and Caster.
I think it's Defense Exhibit 4 on page 19. Just let me know
when you're there.

THE WITNESS: Would this be the document, Your Honor?
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JUDGE MANASCO: That's it. $So the next to last
sentence says, My analysis of compactness shows the that
Dr. Duchin's plans perform generally better on average than the
enacted state of Alabama plans.

THE WITNESS: That's correct.

JUDGE MANASCO: Although some districts are
significantly less compact than Alabama's and significantly
better than Bill Cooper's plans.

THE WITNESS: That's correct.

JUDGE MANASCO: The last sentence says, In the
hierarchy of redistricting criteria priorities, I assess the
benefit of this accomplishment as!'lbeing more than offset by the
significant detrimental impact to the continuity of
representation.

THE WITNESS: _“%hat is correct.

JUDGE MANASCO: So what I'm trying to understand is,
do you or don't «¥ou put the traditional districting principles
into a hierarchy as part of your analysis, and if you do, help
me understand where the hierarchy comes from; and if you don't,
my question would be do you adhere to the last sentence of your
rebuttal report.

THE WITNESS: Thank you, Your Honor. I would answer
this as follows: I do not follow a rule that says any one in
any given instance higher or lower than any other one. I
assess all of these redistricting criteria concurrently,
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simultaneously watching what for the benefits and the drawbacks
are of applying one particular redistricting criteria over or
under another.

What is unique about the Duchin plan is that compactness
is selectively applied only in part of the plan and is not
applied in part of the plan where she is seeking to optimize
two black populations. In the area where she significantly
changes, manipulates the districts, that being Districts 4
and 5, 1if I recall correctly, there is no other reason for
compactness to be changed or for those ddistricts to be changed
except solely for the purpose of compactness.

And it is my assessment that!if a district -- in that
case, if a district is significantly changed and the continuity
of representation of that daistrict is significantly disrupted
just for the sake of saying that the long historic bonds of a
group of people thatihave been represented in the same area by
the same representative for a long period of time, that, to me,
is not a fair or good tradeoff.

You're sacrificing the continuity of representation of
these people just to say that your district looks more like a
circle so that you can say it looks like a circle.

So in that instance, in that tradeoff, my professional
assessment is that the fact that it looks more like a circle 1is
not worth the tradeoff due the significant damage to continuity
of representation. That is not a hard and fast rule and
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there's no fixed hierarchy that plays universally across all of
those judgments.

JUDGE MANASCO: Understood. Okay. So for my second
question, I want to return to the conversation about the metric
for measuring the Black Voting Age Population and whether it
should be any-part black or black alone. And I think you and
Ms. Khanna for the Caster plaintiffs discussed the Georgia
versus Ashcroft citation in your first report in Milligan and
Caster. You don't have to refer to it specifically. I'm just
going to ask you a general question about it.

THE WITNESS: Thank you.

JUDGE MANASCO: No problem. I know it's been a long
day. And I took your testimony to be that in the course of
preparing your analytics an@ in your report that you might rely
on data analysis prepared by team members who worked for and
with you in this kina of enterprise. Is that correct?

THE WITNESS: Yes, I do, and they're my direct
supervision.

JUDGE MANASCO: Okay. And I heard you say that you
had reviewed the Ashcroft decision some time ago, but not
directly in the course of preparing this report.

THE WITNESS: Yes.

JUDGE MANASCO: And I assume your data analysts would
not be doing that kind of work, they would be --

THE WITNESS: They had nothing to do with that.
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JUDGE MANASCO: Okay. Is there any other material
that is cited in any expert report you have prepared and filed
that you did not personally review or have one of your team
members review in connection with the preparation of the
report?

THE WITNESS: Nope.

JUDGE MANASCO: Thank you.

JUDGE MARCUS: Judge Moorer? Any questions?

JUDGE MOORER: Yes, sir.

Mr. Bryan, there's no perfect redistricting plan that's
possible to be drawn anywhere, is there?

THE WITNESS: No, Your Horor.

JUDGE MOORER: And every ten years, virtually, every
state is going to make somechanges to their redistricting to
take into account population shifts and whatnot, right?

THE WITNESS: Yes, Your Honor.

JUDGE MOORER: And every plan is going to involve
tradeoffs of compactness.

THE WITNESS: They always do, Your Honor.

JUDGE MOORER: Incumbency.

THE WITNESS: Yes.

JUDGE MOORER: And incumbency, when two incumbents are
pitted in the same district because of redistricting, is
something that incumbents can solve themselves if they want to
by moving to another district, right?

Christina K. Decker, RMR, CRR
Federal Official Court Reporter
101 Holmes Avenue, NE

Huntsville, Alabama 35801
256-506-0085/ChristinaDecker.rmr.crrQaol.com




18:59:12 5

9

18:59:29 10

11

12

13

14

18:59:44 15

16

17

18

19

19:00:15 20

21

22

23

24

19:00:3525

Case 2:21-cv-01536-AMM  Document 99-3 Filed 01/18/22 Page 327 of 331
1115

THE WITNESS: If they choose to do so, yes.

JUDGE MOORER: Or staying in a district and running
against whomever.

THE WITNESS: That is their choice, yes, Your Honor.

JUDGE MOORER: And no matter the incumbent, there's no
rule that other people who are not incumbents cannot run and
win against incumbents.

THE WITNESS: That's correct, Your Honor.

JUDGE MOORER: Whether that incumbent is pitted
against somebody else who might be an incumbent or not.

THE WITNESS: Yes, Your Hongr.

JUDGE MOORER: And sometimes people who were
incumbents before run against Current incumbents and win, don't
they?

THE WITNESS: _&%es, Your Honor, they do.

JUDGE MOORER: Do you know if the state looked at
whether they could draw two minority districts when they were
going through the redistricting process.

THE WITNESS: Allow me to restate the gquestion to make
sure I'm clear. You asked if --

JUDGE MOORER: Let me ask you a more clear question.

THE WITNESS: Thank you, Your Honor.

JUDGE MOORER: Did the state map drawer as far as you
know look at and draw potentially districts that would include
two minority districts?
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THE WITNESS: Your Honor, I have already testified
that I have no knowledge of who the map drawer is, what their
process was or what the iterations were that they went through
and would be inappropriate for me to know so.

JUDGE MOORER: Okay. That's fine. I don't think I
have any other questions.

JUDGE MARCUS: Thank you. I have one for you,

Mr. Bryan.

You testified earlier that one of the areas of expertise
that you had was in estimating population shifts.

THE WITNESS: Yes, Your Hongw.

JUDGE MARCUS: And you testified about that in a
specific context when you were looking at population deviations
and how they grew over a ten-year decennial period, right?

THE WITNESS: ¥es, Your Honor.

JUDGE MARCUS: Did you review and is there anything in
any of your reports that projected population splits based on
race going back in time and going forward? For example, we
know from this record what the African-American population was,
say, circa 1992, and then we have numbers in the year 2000 from
the census and years in 2010 and 2020.

And if you look at those, you see a drop in the white
population if the numbers I saw in one of these reports is
right from roughly 73 percent to 63 percent of the Voting Age
Population. And conversely, the African-American population
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grew somewhere between three and four from, say, 23 to 27,
something roughly like that. That's in the record, right?

THE WITNESS: We performed no such population
projections by race for the purpose of this analytic exercise,
Your Honor.

JUDGE MARCUS: Okay. So you didn't make any
projection from '21 to '31?

THE WITNESS: No, Your Honor.

JUDGE MARCUS: That's all I wanted to know. Thank you
very much.

Any follow-up questions by any c¢f the lawyers? Let me
start with you, Ms. Khanna, and then turn to Mr. Dunn, and then
finally Mr. Blacksher, and Mr. Davis, we will give you the last
word because he's your witngss.

Ms. Khanna? I'm sorry. You are muted. He did not hear
you. Fire away. Thank you.

MS. KHANNA: Nothing from me, Your Honor. I would
like to thank Mr. Bryan and the Court for its patience today.

THE WITNESS: Thank you, Ms. Khanna.

JUDGE MARCUS: Do you have anything further that you
would like to ask, Mr. Dunn?

MR. DUNN: ©No. I think we have all had enough for
today, Your Honor.

JUDGE MARCUS: Mr. Blacksher, anything further to
follow up on anything the judges asked?
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MR. BLACKSHER: No, Your

JUDGE MARCUS: All right.

Mr. Davis?

MR. DAVIS: No questions

JUDGE MARCUS: All right.

We will adjourn for the day.

morning at 9:00 o'clock the usual

Honor.

Thank you much.

Finally,

from me, Your Honor.

I thank you all.

We will reconvene Monday

time we had set,

Central

1118

Standard Time. That would be 10:00 a.m. Eastern Standard Time.

Thank you all. We are in recess.

(Whereupon, the above proceedings were concluded at

7:04 p.m.)
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