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3ODLQWLII�2UJDQL]DWLRQ�RI�&KLQHVH�$PHULFDQV�*UHDWHU�+RXVWRQ� �³2&$�*+´���PRYHV� WKH�

&RXUW��WR�UHRSHQ��WKH�FDVH�DQG�IRU�D�UHYLVLRQ�RI�WKH�SHUPDQHQW�LQMXQFWLRQ�HQWHUHG�RQ�0D\����������

�'NW������WR�LQFOXGH�QHZO\�DGGHG�6%��SURYLVLRQV����������������DQG�����������(QIRUFHPHQW�RI�

6%��DPHQGHG�SURYLVLRQV����������������DQG���������ZRXOG�YLRODWH�WKH�REMHFWLYH�RI�WKH�LQMXQFWLRQ�

DQG�ZRXOG�FULSSOH�YRWLQJ�ULJKWV�SURWHFWHG�E\�GHFDGHV�RI�6HFWLRQ�����SUHFHGHQW��

,�� ,1752'8&7,21�

7KH�9RWLQJ�5LJKWV�$FW�³UHFRJQL]HV�WLPH�DQG�DJDLQ�WKDW�µWKH�ULJKW�WR�YRWH¶�PHDQV�PRUH�WKDQ�

WKH�PHFKDQLFV� RI�PDUNLQJ� D� EDOORW� RU� SXOOLQJ� D� OHYHU�´� �2UGHU�*UDQWLQJ� 3ODLQWLII¶V�0RWLRQ� IRU�

6XPPDU\�-XGJPHQW�DW�����'NW�������FLWLQJ�U.S. v. Berks Cty.������)��6XSS���G�����������(�'��3D��

���������7KH�)LIWK�&LUFXLW�DIILUPHG��DQG�WKLV�&RXUW�FUDIWHG�DQ�LQMXQFWLRQ�HQMRLQLQJ�'HIHQGDQWV�IURP�

HQIRUFLQJ�VHFWLRQV�RI�WKH�7H[DV�HOHFWLRQ�ODZ�WKDW�YLRODWH�6HFWLRQ�����RI�WKH�9RWLQJ�5LJKWV�$FW���See 

generally 5HYLVHG�3HUPDQHQW�,QMXQFWLRQ�DW �������'NW��������:LWKRXW�KDYLQJ�SHWLWLRQHG�WKLV�&RXUW�

IRU�D�PRGLILFDWLRQ�RU�FODULILFDWLRQ�RI�WKH�SHUPDQHQW�LQMXQFWLRQ��'HIHQGDQWV�QRZ�EUD]HQO\�VHHN�WR�

YLRODWH�WKH�LQMXQFWLRQ�E\�HQIRUFLQJ�HOHFWLRQ�ODZV�WKDW�IODWO\�FRQWUDGLFW�6HFWLRQ������WKLV�&RXUW¶V�

�����6XPPDU\�-XGJPHQW�2UGHU��WKH�)LIWK�&LUFXLW¶V�KROGLQJV��DQG�WKH������SHUPDQHQW�LQMXQFWLRQ���

2&$�*+�UHTXHVWV�WKLV�&RXUW�WR�UHYLVH�LWV������SHUPDQHQW�LQMXQFWLRQ�WR�LQFOXGH�WKH�DPHQGHG�6%��

SURYLVLRQV�LQ�YLRODWLRQ��DQG�VR�WR�LQKLELW�'HIHQGDQWV�IURP�WDNLQJ�D�FDOFXODWHG�H[SHULPHQWDWLRQ�ZLWK�

GLVREHGLHQFH�RI�WKH�LQMXQFWLRQ��

�������������������������������������������������
�� 7KLV�DFWLRQ�ZDV�FORVHG�RQ�-DQXDU\������������'NW��������&DVHV�PD\�EH�UHRSHQHG�WR�PRGLI\�DQ�LQMXQFWLRQ�DV�³GLVWULFW�

FRXUWV�KDYH�FRQWLQXLQJ�SRZHU�WR�PRGLI\�WKHLU�H[LVWLQJ�LQMXQFWLRQV�´��See�League of United Latin American Citizens 
v. City of Boerne��&LYLO�$FWLRQ�1R��6$����&9�����;5�������:/����������DW����:�'��7H[��)HE�������������
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,,�� %$&.*5281'�

$�� �����/LWLJDWLRQ�EHWZHHQ�2&$�*+�DQG�'HIHQGDQWV�

2&$�*+�ILOHG�D�&RPSODLQW�RQ�$XJXVW���������FKDOOHQJLQJ�7H[DV�(OHFWLRQ�&RGH�6HFWLRQV�

�����������������DQG�����������WKH�³(QMRLQHG�(OHFWLRQ�&RGHV´��IRU�YLRODWLQJ�6HFWLRQ�����RI�WKH�

9RWLQJ� 5LJKWV� $FW� �³6HFWLRQ� ���´��� � 7KH� (QMRLQHG� (OHFWLRQ� &RGHV� LPSHUPLVVLEO\� UHVWULFWHG� D�

YRWHU¶V�FKRLFH�RI�DVVLVWRU�DQG�OLPLWHG�D�YRWHU¶V�FRYHUDJH�WR�DVVLVWDQFH�LQVLGH�WKH�YRWLQJ�ERRWK���7KLV�

&RXUW�DJUHHG�DQG�JUDQWHG�VXPPDU\�MXGJPHQW�DJDLQVW�WKH�6WDWH�RI�7H[DV�DQG�WKHQ�7H[DV�6HFUHWDU\�

RI�6WDWH�&DUORV�&DVFRV��³'HIHQGDQWV´��RQ�$XJXVW�������������³�����2UGHU´���'NW��������2Q�$XJXVW�

����������WKH�&RXUW�HQMRLQHG�³WKH�'HIHQGDQWV��WKHLU�HPSOR\HHV��DJHQWV��DQG�VXFFHVVRUV�LQ�RIILFH��

DQG�DOO�SHUVRQV�DFWLQJ�LQ�FRQFHUW�ZLWK�WKHP��IURP�HQIRUFHPHQW�RI�WKRVH�SURYLVLRQV�´���'NW��������

7KH������2UGHU�GHILQHG�³YRWLQJ´�LQ�6HFWLRQ�����DV�D�process�EH\RQG�WKH�³PHFKDQLFV�RI�PDUNLQJ�

D�EDOORW�RU�SXOOLQJ�D�OHYHU�´������2UGHU�DW�����aff’d OCA-Greater Houston������)��G�����DW�����

��WK�&LU���������³7R�YRWH��WKHUHIRUH��SODLQO\�FRQWHPSODWHV�PRUH�WKDQ�WKH�PHFKDQLFDO�DFW�RI�ILOOLQJ�

RXW� WKH� EDOORW� VKHHW�� � ,W� LQFOXGHV� VWHSV� LQ� WKH� YRWLQJ� SURFHVV� EHIRUH� HQWHULQJ� WKH� EDOORW� ER[��

µUHJLVWUDWLRQ�¶�DQG�LW�LQFOXGHV�VWHSV�LQ�WKH�YRWLQJ�SURFHVV�DIWHU�OHDYLQJ�WKH�EDOORW�ER[�´����7KH������

2UGHU�VWDWHG�WKDW�WR�JXDUDQWHH�HDFK�FLWL]HQ�WKH�³HTXDO�RSSRUWXQLW\�WR�YRWH�LQFOXGHV«EULQJ>LQJ@�LQWR�

WKH�YRWLQJ�ERRWK� D� SHUVRQ�ZKRP� WKH�YRWHU� WUXVWV� DQG�ZKR�FDQQRW� LQWLPLGDWH� KLP�´� � Id.� �(TXDO�

RSSRUWXQLW\� WR� YRWH� LQFOXGHV� D� YRWHU¶V� ULJKW� WR� DVVLVWDQFH� ³QDYLJDW>LQJ@� SROOLQJ� VWDWLRQV� DQG�

FRPPXQLFDW>LQJ@� ZLWK� HOHFWLRQ� RIILFHUV´� DQG� ³XQGHUVWDQG>LQJ@� DQG� ILOO>LQJ@� RXW� DQ\� UHTXLUHG�

�������������������������������������������������
�� ³7R�EH�HOLJLEOH�WR�VHUYH�DV�DQ�LQWHUSUHWHU��D�SHUVRQ�PXVW�EH�D�UHJLVWHUHG�YRWHU�RI�WKH�FRXQW\�LQ�ZKLFK�WKH�YRWHU�

QHHGLQJ�WKH�LQWHUSUHWHU�UHVLGHV�´�7H[��(OHF��&RGH�����������
�� ³7R�EH�HOLJLEOH�WR�VHUYH�DV�DQ�LQWHUSUHWHU��D�SHUVRQ�PXVW�EH�D�UHJLVWHUHG�YRWHU�RI�WKH�FRXQW\�LQ�ZKLFK�WKH�YRWHU�

QHHGLQJ�WKH�LQWHUSUHWHU�UHVLGHV�´�7H[��(OHF��&RGH�����������
�� ³$VVLVWLQJ�D�YRWHU�LQFOXGHV�WKH�IROORZLQJ�FRQGXFW�E\�D�SHUVRQ�RWKHU�WKDQ�WKH�YRWHU�WKDW�RFFXUV�ZKLOH�WKH�SHUVRQ�LV�

LQ�WKH�SUHVHQFH�RI�WKH�YRWHU¶V�EDOORW�RU�FDUULHU�HQYHORSH������UHDGLQJ�WKH�EDOORW�WR�WKH�YRWHU������GLUHFWLQJ�WKH�YRWHU�
WR�UHDG�WKH�EDOORW������PDUNLQJ�WKH�YRWHU¶V�EDOORW��RU�����GLUHFWLQJ�WKH�YRWHU�WR�PDUN�WKH�EDOORW�´�7H[��(OHF��&RGH���
���������

Case 1:15-cv-00679-RP   Document 96   Filed 01/31/22   Page 6 of 20

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



�

3/$,17,))¶6�027,21�)25�02',),&$7,21�2)�7+(������3(50$1(17�,1-81&7,21� 3DJH���

IRUPV�´��Id.�DW������$�YRWHU�³PXVW�EH�DEOH�WR�GR�VR�ZLWK�WKH�DVVLVWDQFH�RI�µD�SHUVRQ�ZKRP�>WKH\@�

WUXVW�>@�ZKR�FDQQRW�LQWLPLGDWH�>WKHP@�¶´��Id.��7KH�&RXUW�LPSOHPHQWHG�WKLV�GHILQLWLRQ�RI�³YRWLQJ´�LQ�

FUDIWLQJ�UHOLHI�DQG�D�SHUPDQHQW�LQMXQFWLRQ��

'HIHQGDQWV�DSSHDOHG�WKH�&RXUW¶V�JUDQW�RI�VXPPDU\�MXGJPHQW�DQG�LWV�LQMXQFWLRQ���7KH�&RXUW�

RI�$SSHDOV�IRU�WKH�)LIWK�&LUFXLW�DIILUPHG�WKLV�&RXUW¶V�VXPPDU\�MXGJPHQW�RUGHU�DQG�UHPDQGHG�WKH�

FDVH�IRU�HQWU\�RI�D�QDUURZHU�LQMXQFWLRQ��

2Q� 0D\� ���� ������ WKLV� &RXUW� HQWHUHG� DQ� RUGHU� DQG� SHUPDQHQW� LQMXQFWLRQ� �³�����

,QMXQFWLRQ´�� HQMRLQLQJ� ³'HIHQGDQWV�� WKHLU� HPSOR\HHV�� DJHQWV�� DQG� VXFFHVVRUV� LQ� RIILFH�� DQG� DOO�

SHUVRQV�DFWLQJ�LQ�FRQFHUW�ZLWK�WKHP��IURP�HQIRUFLQJ�7H[DV�(OHFWLRQ�&RGH�6HFWLRQ���������RU�7H[DV�

(OHFWLRQ�&RGH�6HFWLRQ��������´�������,QMXQFWLRQ�DW�����'NW��������'HIHQGDQWV�ZHUH�HQMRLQHG�IURP�

OLPLWLQJ�DQ�DVVLVWRU¶V�DFWLRQV�WR����UHDGLQJ�WKH�EDOORW�WR�WKH�YRWHU�����GLUHFWLQJ�WKH�YRWHU�WR�UHDG�WKH�

EDOORW�����PDUNLQJ�WKH�YRWHU¶V�EDOORW��RU����GLUHFWLQJ�WKH�YRWHU�WR�PDUN�WKH�EDOORW���Id.�DW�������7KH�

�����,QMXQFWLRQ�DOORZHG�D�YRWHU�WR�UHFHLYH�DVVLVWDQFH�³IURP�D�SHUVRQ�RI�WKHLU�FKRRVLQJ�UHJDUGOHVV�

RI�ZKHWKHU�WKH\�LGHQWLI\�WKDW�SHUVRQ�DV�WKHLU�µDVVLVWRU¶�RU�µLQWHUSUHWHU�¶´��Id.�DW����'HIHQGDQWV�ZHUH�

DOVR�HQMRLQHG�IURP�UHTXLULQJ�DQ�LQWHUSUHWHU�WR�EH�D�UHJLVWHUHG�YRWHU�RI�WKH�FRXQW\�LQ�ZKLFK�WKH�YRWHU�

QHHGLQJ�WKH�LQWHUSUHWHU�UHVLGHV���Id.�

7KH������,QMXQFWLRQ�H[SOLFLWO\�H[SODLQHG�WKDW�³VR�ORQJ�DV�WKDW�SHUVRQ�LV�HOLJLEOH�WR�SURYLGH�

DVVLVWDQFH�XQGHU�6HFWLRQ����´�RWKHU� DGGLWLRQDO� UHTXLUHPHQWV� VXFK�DV� ³QRW� D� UHJLVWHUHG�YRWHU�� LV�

UHJLVWHUHG�WR�YRWH�LQ�D�GLIIHUHQW�FRXQW\��LV�QRW�RI�DJH�WR�YRWH��RU�LV�QRW�D�8QLWHG�6WDWHV�FLWL]HQ´�DUH�

LPPDWHULDO���Id.��7KH�&RXUW�DGGLWLRQDOO\�HQMRLQHG�'HIHQGDQWV�WR�LPSOHPHQW�D�UHPHGLDO�SODQ��

��� 'HIHQGDQWV�VKDOO�UHYLVH�WUDLQLQJ�DQG�LQVWUXFWLRQDO�PDWHULDOV�IRU�VWDWH�DQG�FRXQW\�HOHFWLRQ�
RIILFLDOV�WR�UHPRYH�ODQJXDJH�WKDW�UHIOHFWV�WKH�VXEVWDQFH�RI�6HFWLRQV��������DQG�����������
6SHFLILFDOO\��VXFK�WUDLQLQJ�DQG�LQVWUXFWLRQDO�PDWHULDOV�VKDOO�QR�ORQJHU�VWDWH�WKDW��D��DQ�
LQWHUSUHWHU�PXVW�EH�UHJLVWHUHG�WR�YRWH�LQ�WKH�VDPH�FRXQW\�DV�WKH�YRWHU��RU��E��WKDW�
DVVLVWLQJ� D� YRWHU� LV� OLPLWHG� WR� FRQGXFW� WKDW� RFFXUV� ZKLOH� WKH� SHUVRQ� LV� LQ� WKH�
SUHVHQFH�RI�WKH�YRWHU¶V�EDOORW�RU�FDUULHU�HQYHORSH���7KLV�FRPSRQHQW�RI�WKH�&RXUW¶V�
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LQMXQFWLRQ�VKDOO�DSSO\�RQO\�WR�WUDLQLQJ�RU�LQVWUXFWLRQDO�PDWHULDOV�SXEOLVKHG�PRUH�WKDQ�
VL[�ZHHNV�DIWHU�WKH�GDWH�RI�WKLV�RUGHU��

��� 'HIHQGDQWV�VKDOO�GLVWULEXWH�QRWLFH� WR�DOO�FRXQW\�HOHFWLRQV�GHSDUWPHQWV�FODULI\LQJ� WKDW�
WKH\� DUH� QRW� WR� HQIRUFH�6HFWLRQV� ������� DQG� ��������� � 7KH� QRWLFH� VKRXOG� H[SOLFLWO\�
H[SODLQ�WKDW�DQ�HOLJLEOH�YRWHU�LV�HQWLWOHG�WR�UHFHLYH�DVVLVWDQFH�IURP�D�SHUVRQ�RI�WKHLU�
FKRRVLQJ��HYHQ�LI�WKH�SHUVRQ�LV�QRW�D�UHJLVWHUHG�YRWHU��LV�UHJLVWHUHG�WR�YRWH�LQ�D�GLIIHUHQW�
FRXQW\��LV�QRW�RI�DJH�WR�YRWH��RU�LV�QRW�D�8QLWHG�6WDWHV�FLWL]HQ��VR�ORQJ�DV�WKDW�SHUVRQ�LV�
HOLJLEOH�WR�SURYLGH�DVVLVWDQFH�XQGHU�6HFWLRQ�������7KH�QRWLFH�VKRXOG�DOVR�H[SODLQ�WKDW�
DQ� HOLJLEOH� YRWHU� LV� HQWLWOHG� WR� UHFHLYH� DVVLVWDQFH� IURP� D� SHUVRQ� RI� WKHLU� FKRRVLQJ�
UHJDUGOHVV�RI�ZKHWKHU�WKH\�LGHQWLI\�WKDW�SHUVRQ�DV�WKHLU�µDVVLVWRU¶�RU�µLQWHUSUHWHU�¶��7KH�
QRWLFH� PD\� EH� GLVWULEXWHG� WKURXJK� DQ\� PHDQV�� HOHFWURQLF� RU� RWKHUZLVH�� UHDVRQDEO\�
FDOFXODWHG� WR� LQIRUP� FRXQW\� HOHFWLRQ� RIILFLDOV� WKDW� WKH\� DUH� QRW� WR� HQIRUFH� 6HFWLRQV�
�������RU�����������'HIHQGDQWV�VKDOO�LVVXH�WKLV�QRWLFH�QR�ODWHU�WKDQ�WKUHH�PRQWKV�DIWHU�
WKH�GDWH�RI�WKLV�RUGHU��

�����,QMXQFWLRQ�DW����'NW�������HPSKDVLV�DGGHG���

%�� 3DVVDJH�RI�6%��

2Q�6HSWHPEHU����������*RYHUQRU�$EERWW�VLJQHG�6%���DOVR�NQRZQ�DV�7KH�(OHFWLRQ�,QWHJULW\�

3URWHFWLRQ�$FW�RI��������6%��DPHQGHG�VHFWLRQV����������������DQG���������RI�WKH�7H[DV�(OHFWLRQ�

&RGH�� �$PHQGHG� VHFWLRQ��������QRZ�RQO\�DOORZV�D�YRWHU� WR� UHTXHVW� DVVLVWDQFH� LQ�³PDUNLQJ�RU�

UHDGLQJ�WKH�EDOORW�´��7H[��(OHF��&RGH������������$PHQGHG�VHFWLRQ��������PDQGDWHV�DQ�DVVLVWRU�WR�

WDNH�DQ�RDWK��DIILUPLQJ�XQGHU�SHQDOW\�RI�SHUMXU\���WKDW�����WKH�DVVLVWHG�YRWHU�KDV�³UHSUHVHQWHG�WR�

>WKH�DVVLVWHG�YRWHU@�WKDW�WKH\�DUH�HOLJLEOH�WR�UHFHLYH�DVVLVWDQFH´�RU�HOVH�³WKH�YRWHU¶V�EDOORW�PD\�QRW�

EH�FRXQWHG�´�����DVVLVWDQFH�LV�OLPLWHG�WR�³UHDGLQJ�WKH�EDOORW�WR�WKH�YRWHU��GLUHFWLQJ�WKH�YRWHU�WR�UHDG�

WKH�EDOORW��PDUNLQJ�WKH�YRWHU¶V�EDOORW��RU�GLUHFWLQJ�WKH�YRWHU�WR�PDUN�WKH�EDOORW´�DQG�����WKDW�WKH\�

³QRW�FRPPXQLFDWH�LQIRUPDWLRQ�DERXW�KRZ�WKH�YRWHU�KDV�YRWHG�WR�DQRWKHU�SHUVRQ�´��7H[��(OHF��&RGH�

�����������$PHQGHG�VHFWLRQ���������QRZ�UHTXLUHV�DQ�DVVLVWRU�WR�VXEPLW�D�IRUP�SUHVFULEHG�E\�WKH�

6HFUHWDU\�RI�6WDWH¶V�2IILFH�GHFODULQJ�WKHLU�QDPH�DQG�DGGUHVV��WKHLU�UHODWLRQVKLS�WR�WKH�YRWHU�DQG�

ZKHWKHU�WKH\�³UHFHLYHG�RU�DFFHSWHG�DQ\�IRUP�RI�FRPSHQVDWLRQ�RU�RWKHU�EHQHILW�IURP�D�FDQGLGDWH��

FDPSDLJQ��RU�SROLWLFDO�FRPPLWWHH�´��7H[��(OHF��&RGH������������

�������������������������������������������������
�� 3HQDOW\�IRU�SHUMXU\�LV�FRQVLGHUHG�D�³VWDWH�MDLO�IHORQ\�´��7H[��(OHF��&RGH�����������E���
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,,,�� (1)25&(0(17�2)�6%��:,//�9,2/$7(�7+(������25'(5�$1'������
,1-81&7,21�

$�� $PHQGHG�6%��3URYLVLRQV�&RQWUDGLFW�WKH������,QMXQFWLRQ�

��� $PHQGHG�6%��6HFWLRQ��������

%\�OLPLWLQJ�D�YRWHU¶V�DVVLVWDQFH�WR�RQO\�³PDUNLQJ�RU�UHDGLQJ�WKH�EDOORW�´�6HFWLRQ��������

GLUHFWO\�FRQWUDGLFWV�WKH������2UGHU�DQG������,QMXQFWLRQ¶V�GHILQLWLRQ�RI�YRWLQJ�LQ�6HFWLRQ�������,Q�

WKH������2UGHU��³YRWLQJ�DV�UHIHUHQFHG�LQ�6HFWLRQ�����LQFOXGHV�QRW�RQO\�WKH�PHFKDQLFDO�UHDGLQJ�DQG�

PDUNLQJ�RI�D�EDOORW��EXW�DOO�RWKHU�DFWLYLWLHV�UHTXLUHG�RI�YRWHUV�DW�D�SROOLQJ�SODFH�WR�PHDQLQJIXOO\�

DQG�HIIHFWLYHO\�H[HUFLVH�WKHLU�ULJKW�WR�YRWH�´�������2UGHU�DW�����OCA-Greater Houston v. Texas��

���� )��G� ����� ���� ��WK� &LU�� ������ �³7R� YRWH�� WKHUHIRUH�� SODLQO\� FRQWHPSODWHV� PRUH� WKDQ� WKH�

PHFKDQLFDO�DFW�RI�ILOOLQJ�RXW�WKH�EDOORW�VKHHW���,W�LQFOXGHV�VWHSV�LQ�WKH�YRWLQJ�SURFHVV�before entering�

WKH�EDOORW�ER[��µUHJLVWUDWLRQ�¶�DQG�LW� LQFOXGHV�VWHSV�LQ�WKH�YRWLQJ�SURFHVV�after leaving� WKH�EDOORW�

ER[�´���HPSKDVLV�DGGHG����6HFWLRQ�����WKXV�SHUPLWV�DQ�DVVLVWRU�WR�SURYLGH�ZKDWHYHU�³DVVLVWDQFH�WR�

YRWH´�LV�QHHGHG�E\�WKH�YRWHU��QRW�MXVW�UHVWULFWHG�WR�WKH�³PDUNLQJ�RU�UHDGLQJ�RI�D�EDOORW�´��<HW��LQ�

OLPLWLQJ�YRWLQJ�DVVLVWDQFH�WR�MXVW�WKDW��VHFWLRQ��������FRQWUDGLFWV�6HFWLRQ������WKH������2UGHU�DQG�

�����,QMXQFWLRQ�DQG�WKH�KROGLQJV�RI�WKH�)LIWK�&LUFXLW��

��� $PHQGHG�6%��6HFWLRQ��������

$PHQGHG�6%��VHFWLRQ��������FRQWDLQV�RDWK�UHTXLUHPHQWV�IRU�WKRVH�SURYLGLQJ�DVVLVWDQFH�WR�

YRWHUV� WKDW�ZHUH�H[SOLFLWO\�HQMRLQHG�E\� WKH������2UGHU�DQG������,QMXQFWLRQ�� �'HVSLWH� WKH�FOHDU�

ODQJXDJH� DQG� LQWHQW� RI� WKLV� &RXUW�� WKH� QHZ� VWDWXWH� EUD]HQO\� PDQGDWHV� DQ� RDWK� ZLWK� ODQJXDJH�

identical� WR� WKH� HQMRLQHG� ODQJXDJH� IURP�6HFWLRQ� �������� �VHH� EHORZ��� XQGHU� WKH� JXLVH� RI� QHZ�

VHFWLRQ����������7KXV��LPSOHPHQWLQJ�6HFWLRQ��������ZRXOG�QHFHVVDULO\�LPSOHPHQW�WKH�VXEVWDQFH�

RI�6HFWLRQ����������XQODZIXOO\�QDUURZLQJ�WKH�DVVLVWDQFH�WKDW�PD\�EH�SURYLGHG�WR�YRWHUV�LQ�YLRODWLRQ�

RI�WKH������2UGHU�DQG������,QMXQFWLRQ��
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Enjoined Language from Section 64.0321 

)RU�SXUSRVHV�RI� WKLV� VXEFKDSWHU� DQG�6HFWLRQV�
������� �$VVLVWLQJ� 9RWHU�� DQG� �������
�8QODZIXOO\�$VVLVWLQJ�9RWHU�9RWLQJ�%DOORW�E\�
0DLO���DVVLVWLQJ�D�YRWHU�LQFOXGHV�WKH�IROORZLQJ�
FRQGXFW�E\�D�SHUVRQ�RWKHU� WKDQ� WKH�YRWHU� WKDW�
RFFXUV�ZKLOH� WKH�SHUVRQ� LV� LQ� WKH�SUHVHQFH�RI�
WKH� YRWHU¶V� EDOORW� RU� FDUULHU� HQYHORSH�� ����
UHDGLQJ�WKH�EDOORW�WR�WKH�YRWHU������GLUHFWLQJ�
WKH�YRWHU�WR�UHDG�WKH�EDOORW������PDUNLQJ�WKH�
YRWHU¶V�EDOORW��RU� ����GLUHFWLQJ� WKH�YRWHU� WR�
PDUN�WKH�EDOORW��
�

SB1’s Oath from Amended Section 64.034 

³,�ZLOO� FRQILQH�P\�DVVLVWDQFH� WR�UHDGLQJ� WKH�
EDOORW� WR� WKH� YRWHU�� GLUHFWLQJ� WKH� YRWHU� WR�
UHDG�WKH�EDOORW��PDUNLQJ�WKH�YRWHU¶V�EDOORW��
RU�GLUHFWLQJ�WKH�YRWHU�WR�PDUN�WKH�EDOORW�´��

$PHQGHG�6HFWLRQ��������UHTXLUHV�DGGLWLRQDO�RDWK�UHTXLUHPHQWV�QRW�SUHVHQW�LQ�6HFWLRQ������

VXFK� DV� WKDW� DQ� DVVLVWRU� PXVW� DIILUP�� XQGHU� SHQDOW\� RI� SHUMXU\�� WKDW� ���� WKH� DVVLVWHG� YRWHU� KDV�

³UHSUHVHQWHG�WR�PH�>WKH�DVVLVWRU@�WKDW�WKH\�DUH�HOLJLEOH�WR�UHFHLYH�DVVLVWDQFH´�RU�HOVH�³WKH�YRWHU¶V�

EDOORW�PD\�QRW�EH�FRXQWHG�´�DQG�����SOHGJH�WR�QRW�FRPPXQLFDWH�KRZ�WKH�DVVLVWHG�YRWHU�YRWHG���7H[��

(OHF��&RGH������������7KH������2UGHU�DQG������,QMXQFWLRQ�HQMRLQHG�'HIHQGDQWV�WR�GLVWULEXWH�D�

FODULI\LQJ�QRWLFH�H[SODLQLQJ�WKDW�³DQ�HOLJLEOH�YRWHU�LV�HQWLWOHG�WR�UHFHLYH�DVVLVWDQFH�IURP�D�SHUVRQ�

RI� WKHLU�FKRRVLQJ«VR� ORQJ�DV� WKDW�SHUVRQ� LV eligible to provide assistance under Section 208�´��

�����,QMXQFWLRQ�DW����HPSKDVLV�DGGHG����:KHWKHU�WKDW�SHUVRQ�LV�D�UHJLVWHUHG�YRWHU��LV�UHJLVWHUHG�WR�

YRWH�LQ�D�GLIIHUHQW�FRXQW\��LV�QRW�RI�DJH�WR�YRWH��LV�QRW�D�8QLWHG�6WDWHV�FLWL]HQ��RU�LGHQWLILHV�DV�DQ�

³DVVLVWRU´�RU�³LQWHUSUHWHU´�LV�LPPDWHULDO��DV�ORQJ�DV�WKDW�SHUVRQ�TXDOLILHV�XQGHU�6HFWLRQ��������Id.��

7KH�NH\�LV�ZKHWKHU�DQ�DVVLVWRU�LV�HOLJLEOH�WR�SURYLGH�DVVLVWDQFH�under Section 208��DQG�VR�ZKHWKHU�

WKH�DVVLVWRU�FDQ�NHHS�D�YRWH�VHFUHW��LV�LUUHOHYDQW���0DQGDWLQJ�WKLV�DGGLWLRQDO�UHTXLUHPHQW��QRW�SUHVHQW�

LQ�6HFWLRQ������FRQIOLFWV�ZLWK�WKH������,QMXQFWLRQ��DQG�HQIRUFLQJ�VXFK�UHTXLUHPHQW�YLRODWHV�WKH�

�����,QMXQFWLRQ��

�������������������������������������������������
�� 6HFWLRQ�����RQO\�DVNV�DQ�DVVLVWRU�WR�GHQ\�WKDW�WKH\�DUH�QRW�³WKH�YRWHU¶V�HPSOR\HU�RU�DJHQW�RI�WKDW�HPSOR\HU�RU�

RIILFHU�RU�DJHQW�RI�WKH�YRWHU¶V�XQLRQ�´��6HFWLRQ���������8�6�&���������
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��� $PHQGHG�6%��6HFWLRQ���������

6%��VHFWLRQ���������UHTXLUHV�DQ�DVVLVWRU�WR�VXEPLW�D�IRUP�SUHVFULEHG�E\�WKH�6HFUHWDU\�RI�6WDWH¶V�

2IILFH�� SURYLGH� WKHLU� UHODWLRQVKLS� WR� WKH� YRWHU� DQG� LGHQWLI\� DQ\� FRPSHQVDWLRQ� E\� D� SROLWLFDO�

FDPSDLJQ� RU� FDQGLGDWH�� 7H[�� (OHF�� &RGH� �� ��������� $JDLQ�� 6HFWLRQ� ���� GHPDQGV� QR� VXFK�

UHTXLUHPHQWV�DQG�DQ�DVVLVWRU�RQO\�QHHG�WR�TXDOLI\�XQGHU�6HFWLRQ�������$�YRWHU�ZRXOG�LPSHUPLVVLEO\�

E\�GHQLHG�WKHLU�FKRLFH�RI�DVVLVWRU� LI� WKH�FKRVHQ�LQGLYLGXDO�ZHUH�XQZLOOLQJ�RU�XQDEOH�WR�GLVFORVH�

SROLWLFDO�DIILOLDWLRQV�RU�VRXUFHV�RI�FRPSHQVDWLRQ�DQG�VLJQ�WKH�QHZ�UHTXLUHG�IRUP��

%�� 'HIHQGDQWV�/LNHO\�+DV�DQG�&HUWDLQO\�:LOO�9LRODWH�WKH�,QMXQFWLRQ�E\�
(QIRUFLQJ�6%��

��� 'HIHQGDQWV�0XVW�(QIRUFH�6%��WR�$YRLG�1HJOLJHQFH�RI�,WV�6WDWH�
3UHVFULEHG�'XWLHV�

$V�VKRZQ�E\�WKH�ODQJXDJH�DERYH��6%�¶V�QHZ�UHVWULFWLRQV�RQ�YRWHU�DVVLVWDQFH�DUH�GLUHFWO\�DW�

RGGV�ZLWK�6HFWLRQ�����DQG� WKH�GHWHUPLQDWLRQV�RI� WKLV�&RXUW� LQ� WKH�SUHVHQW�FDVH�� �+RZHYHU�� WKH�

LQMXQFWLRQ�LQ�WKLV�FDVH�GRHV�QRW�IRUELG�WKH�VWDWH�OHJLVODWXUH�IURP�SDVVLQJ�D�ELOO�LQ�YLRODWLRQ�RI�6HFWLRQ�

����QRU�WKH�*RYHUQRU�IURP�VLJQLQJ�RQH���5DWKHU��WKH�LQMXQFWLRQ�LV�GLUHFWHG�WRZDUGV�WKH�6HFUHWDU\�

RI�6WDWH¶V�RIILFH�IURP�HQIRUFLQJ�D�VWDWH�ODZ�WKDW�YLRODWHV�6HFWLRQ�������,Q�WKLV�FDVH��WKH�UHTXLUHPHQWV�

RI�6%��DQG�WKH�VWDWHG�SROLFLHV�RI�WKH�6HFUHWDU\¶V�RIILFH�VKRZ�WKDW�WKH�6HFUHWDU\�RI�6WDWH¶V�2IILFH�

ZLOO�EH�HQIRUFLQJ�WKH�LQFRPSDWLEOH�VHFWLRQV�RI�6%��DQG�WKXV�PXVW�EH�HQMRLQHG�IURP�GRLQJ�VR��

)LUVW��WKH�³VHFUHWDU\�RI�VWDWH�LV�WKH�FKLHI�HOHFWLRQ�RIILFHU�RI�WKH�VWDWH´�DQG�WKHUHIRUH�UHTXLUHG�

WR�HQIRUFH�HOHFWLRQ�ODZV�DV�SDUW�RI� LWV� OHJDO�GXWLHV�� �7H[��(OHF��&RGH����������D��� �(QIRUFHPHQW�

REOLJHV�WKH�VHFUHWDU\�RI�VWDWH�WR�³SUHVFULEH�WKH�GHVLJQ�DQG�FRQWHQW«RI�WKH�IRUPV�QHFHVVDU\�IRU�WKH�

DGPLQLVWUDWLRQ�RI�WKLV�FRGH�´��Id.�DW��������E����7KH�VHFUHWDU\�RI�VWDWH�PXVW�DOVR��

³>2@EWDLQ�DQG�PDLQWDLQ�XQLIRUPLW\�LQ�WKH�DSSOLFDWLRQ��RSHUDWLRQ��DQG�LQWHUSUHWDWLRQ�RI�WKLV�
FRGH�DQG�RI�WKH�HOHFWLRQ�ODZV�RXWVLGH�WKLV�FRGH���,Q�SHUIRUPLQJ�WKLV�GXW\��WKH�VHFUHWDU\�VKDOO�
SUHSDUH� GHWDLOHG� DQG� FRPSUHKHQVLYH� ZULWWHQ� GLUHFWLYHV� DQG� LQVWUXFWLRQV� UHODWLQJ� WR� DQG�
EDVHG�RQ�WKLV�FRGH�DQG�WKH�HOHFWLRQ�ODZV�RXWVLGH�WKLV�FRGH���7KH�VHFUHWDU\�VKDOO�GLVWULEXWH�
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WKHVH� PDWHULDOV� WR� WKH� DSSURSULDWH� VWDWH� DQG� ORFDO� DXWKRULWLHV� KDYLQJ� GXWLHV� LQ� WKH�
DGPLQLVWUDWLRQ�RI�WKHVH�ODZV�´��Id.�DW���������
�

7KH�VHFUHWDU\�RI�VWDWH�PXVW�DGGLWLRQDOO\�³DVVLVW�DQG�DGYLVH�DOO�HOHFWLRQ�DXWKRULWLHV�ZLWK�UHJDUG�WR�

WKH� DSSOLFDWLRQ�� RSHUDWLRQ�� DQG� LQWHUSUHWDWLRQ� RI� WKH«HOHFWLRQ� ODZV� RXWVLGH� WKLV� FRGH�´� � Id.� DW�

�������D��� � $PHQGHG� SURYLVLRQ� �������� FRUUHVSRQGLQJO\� UHTXLUHV� WKH� ³VHFUHWDU\� RI� VWDWH� >WR@�

SUHVFULEH�WKH�IRUP�UHTXLUHG�E\�WKLV�VHFWLRQ�´��7H[��(OHF��&RGH�����������E����'HIHQGDQWV�ZLOO�have 

to�XSGDWH�FXUUHQW�HOHFWLRQ�IRUPV��JXLGDQFHV�IRU�SROO�ZRUNHUV�DQG�PXVW�HQIRUFH�6%��WR�FRPSO\�ZLWK�

LWV� GXWLHV� XQGHU� 7H[DV� (OHFWLRQ� &RGH� 6HFWLRQV� �������� ������� DQG� �������� � 9LRODWLRQ� RI� WKH�

SHUPDQHQW�LQMXQFWLRQ�LV�LPPLQHQW�DQG�LQHYLWDEOH��

6HFRQG��LW�LV�WKH�VWDWHG�SROLF\�RI�WKH�6HFUHWDU\�RI�6WDWH¶V�2IILFH�WR�DGPLQLVWHU�DQG�SURYLGH�

JXLGDQFH�RQ�7H[DV�YRWLQJ�ODZV���7KH�6HFUHWDU\�RI�6WDWH¶V�ZHEVLWH�GHFODUHV�WKDW�LW�³HQVXU>HV@�WKH�

XQLIRUP�DSSOLFDWLRQ�DQG�LQWHUSUHWDWLRQ�RI�HOHFWLRQ�ODZV�WKURXJKRXW�7H[DV�´��See�([�����³$ERXW�WKH�

2IILFH´� VFUHHQ� FDSWXUH�� DW� �� DWWDFKHG� KHUHWR�� � ,Q� SURYLGLQJ� JXLGDQFH�� 'HIHQGDQWV� SXEOLVK� D�

KDQGERRN� WLWOHG� ³4XDOLI\LQJ� 9RWHUV� RQ� (OHFWLRQ� 'D\� ����´� IRU� (OHFWLRQ� &OHUNV� DQG� -XGJHV�

�³+DQGERRN´��� ZKLFK� KDV� EHHQ� UHJXODUO\� XSGDWHG� VLQFH� DW� OHDVW� ������ � See generally ([�� ��

�+DQGERRN���([����DW����(OHFWLRQ�$GYLVRU\�1RWLFH�1R�����������³>626@�LV�XSGDWLQJ�WKH�TXDOLI\LQJ�

WKH�YRWHUV�KDQGERRN�DQG�WKH�RQOLQH�SROO�ZRUNHU�WUDLQLQJ�WR�LQFOXGH�WKH�IROORZLQJ�LQVWUXFWLRQ�>LQ�

DFFRUGDQFH�ZLWK�DQ�XSGDWHG�7H[DV�(OHFWLRQ�&RGH�VHFWLRQ@�´����7KH�+DQGERRN�LV�FXUUHQWO\�ZDLWLQJ�

WR�EH�XSGDWHG���See, e.g.��([�����VKRZLQJ�+DQGERRN�LV�XSGDWHG�DOPRVW�\HDUO\����1RWDEO\��6HFUHWDU\�

RI�6WDWH� -RKQ�6FRWW� KDV� DOUHDG\� VWDUWHG� HQIRUFLQJ�6%��SURYLVLRQV� RQ� IRUHQVLF� DXGLW�� �See� 3UHVV�

5HOHDVH��,&<0,��6HFUHWDU\�-RKQ�6FRWW��)XOO�)RUHQVLF�$XGLW�ZLOO�5HVWRUH�)DLWK�LQ�7H[DV�(OHFWLRQV�

�1RY������������KWWSV���ZZZ�VRV�VWDWH�W[�XV�DERXW�QHZVUHOHDVHV�������������VKWPO��

:KLOH�WKHVH�IDFWV�PDNH�LW�FOHDU�WKDW�WKH�6HFUHWDU\�RI�6WDWH¶V�RIILFH�ZLOO��DQG�PRVW�OLNHO\�KDV�

DOUHDG\�VWDUWHG��SURYLGH�JXLGDQFH�WKDW�FRQIOLFWV�ZLWK�WKH�LQMXQFWLRQ��LQ�WKH�LQWHUHVW�RI�WU\LQJ�WR�DYRLG�
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D�GLVSXWH��RQ�2FWREHU�����������3ODLQWLII�VHQW�D�OHWWHU�WR�WKH�6HFUHWDU\�RI�6WDWH¶V�RIILFH�FDXWLRQLQJ�

WKDW�WKH�QHZ�6%��SURYLVLRQV�����������������DQG���������³UHVWULFW�D�YRWHU¶V�FKRLFH�RI�DVVLVWRU�DQG�

UHVWULFW�WKH�VFRSH�RI����¶V�DVVLVWDQFH�SURYLVLRQV�WR�WKH�YRWLQJ�ERRWK��LQ�YLRODWLRQ�RI�6HFWLRQ�����RI�

WKH�9RWLQJ�5LJKWV�$FW�DQG�WKH�'LVWULFW�&RXUW¶V�SHUPDQHQW� LQMXQFWLRQ�´��([����DW����2FWREHU�����

����� /HWWHU� WR� 6HFUHWDU\� RI� 6WDWH� 2IILFH��� � 3ODLQWLIIV� IXUWKHU� UHTXHVWHG� FRQILUPDWLRQ� WKDW� WKH�

³6HFUHWDU\�RI�6WDWH¶V�RIILFH�GR�QRW�SODQ� WR� LPSOHPHQW�RU�HQIRUFH� WKH�QHZ�SURYLVLRQV� >DPHQGHG�

VHFWLRQV����������������DQG��������@�´�DQG�VHQG�³QR�JXLGDQFH�RU�QRWLFHV«WR�DQ\�VWDWH�RU�FRXQW\�

HOHFWLRQ�RIILFLDOV�GLUHFWLQJ�WKHP�WR�HQIRUFH�DQ\�LQFRQVLVWHQW�SURYLVLRQV�RI�6%��´��Id.�DW�����$V�RI�

WKH�ILOLQJ�GDWH�RI�WKLV�0RWLRQ��3ODLQWLII�KDV�UHFHLYHG�QR�UHVSRQVH�WR�WKLV�OHWWHU��DQG�6%��ZHQW�LQWR�

HIIHFW�RQ�'HFHPEHU����������

,PPLQHQW�GLVWULEXWLRQ�RI�HOHFWLRQ�JXLGDQFH�WKDW�FRQIRUP�ZLWK�6%��DQG�UHIXVDO�WR�FHUWLI\�

QRQ�HQIRUFHPHQW�VKRZV�WKDW�'HIHQGDQWV�ZLOO� LQHYLWDEO\�YLRODWH� WKH�REMHFWLYH�RI� WKH������2UGHU�

DQG������,QMXQFWLRQ���7KH�+DQGERRN�ZDV�ODVW�UHYLVHG�-DQXDU\������DQG�ZLOO�QHHG�WR�EH�XSGDWHG�WR�

FRQIRUP�ZLWK�6%����See�([����DW����+DQGERRN�&KDSWHU����6HFWLRQ�$����rev. 2020���see, e.g.��([����

�+DQGERRN� UHYLVHG� DOPRVW� \HDUO\��� � 'HIHQGDQWV� DOVR� WHDFK� DQ� 2QOLQH� 3ROO� :RUNHU� 7UDLQLQJ�

3URJUDP��³7UDLQLQJ�3URJUDP´��WKDW�³PLUURUV´�WKH�+DQGERRN���See�([����DW����([����DW����³>626@�LV�

XSGDWLQJ� WKH�TXDOLI\LQJ� WKH�YRWHUV�KDQGERRN�DQG� WKH�RQOLQH�SROO�ZRUNHU� WUDLQLQJ� WR� LQFOXGH� WKH�

IROORZLQJ�LQVWUXFWLRQ�>LQ�DFFRUGDQFH�ZLWK�DQ�XSGDWHG�7H[DV�(OHFWLRQ�&RGH�VHFWLRQ@�´����:KLOH�WKH�

7UDLQLQJ�3URJUDP�LV�QRW�RSHQ�WR�WKH�SXEOLF��'HIHQGDQWV�ZLOO�LQHYLWDEO\�KDYH�WR�XSGDWH�WKLV�SURJUDP�

WR�FRQIRUP�WR�6%��DQG�WKH�+DQGERRN��WR�³DVVLVW�DQG�DGYLVH«HOHFWLRQ�DXWKRULWLHV�ZLWK�UHJDUG�WR�

WKH�DSSOLFDWLRQ��RSHUDWLRQ��DQG�LQWHUSUHWDWLRQ«RI�WKH�HOHFWLRQ�ODZV�´��7H[��(OHF��&RGH����������D����

1RZ�WKDW�6%��UHTXLUHV�HDFK�DVVLVWRU�WR�VLJQ�DQ�2DWK��WKDW�RDWK�ZLOO�DOVR�EH�UHYLVHG�WR�LQFOXGH�WKH�

HQMRLQHG�ODQJXDJH�IURP�VHFWLRQ���������DQG�6%��PDQGDWHG�UHTXLUHPHQWV�PLVVLQJ�IURP�6HFWLRQ�
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���� ±� VXFK� DV� VZHDULQJ� XQGHU� SHQDOW\� RI� SHUMXU\� DQG� UHIUDLQLQJ� IURP� FRPPXQLFDWLQJ� DERXW� D�

YRWHU¶V�YRWH�� �See�7H[��(OHF��&RGH�����������([�����&XUUHQW�2DWK�IRUP��� �'HIHQGDQWV¶�HYHQWXDO�

FRPSOHWLRQ� RI� LWV� OHJDOO\� SUHVFULEHG� VWDWH� GXWLHV� ZLOO� YLRODWH� WKH� REMHFWLYH� RI� WKH� SHUPDQHQW�

LQMXQFWLRQ�DQG�WKH\�PXVW�EH�HQMRLQHG�IURP�GRLQJ�VR��

��� 'HIHQGDQWV� 6KRXOG� 1RW� %H� $OORZHG� WR� ([SHULPHQW� :LWK�
&DOFXODWHG�'LVREHGLHQFH�RI�WKH������,QMXQFWLRQ�

'HIHQGDQWV�FDQQRW�DQG�VKRXOG�QRW�EH�DOORZHG�WR�KLGH�EHKLQG�6%�¶V�DPHQGHG�VHFWLRQV�WR�

VXEYHUW�WKH������2UGHU�DQG������,QMXQFWLRQ���:KLOH�WKH������2UGHU�DQG������,QMXQFWLRQ�GRHV�QRW�

VSHFLILFDOO\�QDPH�WKH�DPHQGHG�6%��SURYLVLRQV��DV�WKHVH�SURYLVLRQV�GLG�QRW�H[LVW�LQ�������WKH�&RXUW�

QRQHWKHOHVV�KDV�WKH�SRZHU�WR�UHYLVH�LWV������,QMXQFWLRQ�WR�LQFOXGH�³PHDVXUHV�GHVLJQHG�WR�DYRLG�WKH�

OHJDO�FRQVHTXHQFHV�RI�WKH�>�����2UGHU�DQG������,QMXQFWLRQ@�´��McComb v. Jacksonville Paper Co.��

����8�6������DW��������������7KH�&RXUW�³QHHG�QRW�VLW�VXSLQHO\�E\�ZDLWLQJ�IRU�VRPH�OLWLJDQW�WR�WDNH�

WKH�LQLWLDWLYH´�EHFDXVH�³>Y@LQGLFDWLRQ�RI�LWV�DXWKRULW\�WKURXJK�HQIRUFHPHQW�RI�LWV�GHFUHH�GRHV�QRW�

GHSHQG�RQ�VXFK�ZKLPVLFDO�RU�IRUWXLWRXV�FLUFXPVWDQFHV�´��Id.�DW�������:KLOH�McComb�FRQFHUQV�D�

FRQWHPSW�PRWLRQ�� WKH� 6XSUHPH�&RXUW� KHDYLO\� DGPRQLVKHG� UHVSRQGHQWV� IRU�ZRUNLQJ� DURXQG� DQ�

LQMXQFWLRQ� EHFDXVH� DQ\� OHQLHQF\� ³ZRXOG� JLYH� WUHPHQGRXV� LPSHWXV� WR� WKH� program of 

experimentation with disobedience of the law�´��Id.�DW������HPSKDVLV�DGGHG����McComb�ZDUQHG�

DJDLQVW�VXFK�EHKDYLRU��

7KH�LQVWDQW�FDVH�LV�DQ�H[FHOOHQW�LOOXVWUDWLRQ�RI�KRZ�LW�FRXOG�RSHUDWH�WR�SUHYHQW�DFFRXQWDELOLW\�
IRU�SHUVLVWHQW�FRQWXPDF\�� �&LYLO�FRQWHPSW�LV�DYRLGHG�WRGD\�E\�VKRZLQJ�WKDW�WKH�VSHFLILF�
SODQ�DGRSWHG�E\�UHVSRQGHQWV�ZDV�QRW�HQMRLQHG���+HQFH�D�QHZ�GHFUHH�LV�HQWHUHG�HQMRLQLQJ�
WKDW�SDUWLFXODU�SODQ���7KHUHDIWHU�WKH�GHIHQGDQWV�ZRUN�RXW�D�SODQ�WKDW�ZDV�QRW�VSHFLILFDOO\�
HQMRLQHG�� � ,PPXQLW\� LV� RQFH�PRUH� REWDLQHG� EHFDXVH� WKH� QHZ� SODQ�ZDV� QRW� VSHFLILFDOO\�
HQMRLQHG���$QG�VR�D�ZKROH�VHULHV�RI�ZURQJV�LV�SHUSHWUDWHG�DQG�D�GHFUHH�RI�HQIRUFHPHQW�JRHV�
IRU�QDXJKW��

Id.�DW���������
�
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:KHQ�D�SDUW\�WDNHV�D�³FDOFXODWHG�ULVN´�DQG�³DGRSW>V@�PHDVXUHV�GHVLJQHG�WR�DYRLG�WKH�OHJDO�

FRQVHTXHQFHV�RI�WKH�$FW�´�WKH\�DUH�QRW�XQZLWWLQJ�YLFWLPV�RI�WKH�ODZ���Id.�DW�������'HIHQGDQWV�

³NQHZ�IXOO�ZHOO�WKH�ULVN�RI�FURVVLQJ�WKH�IRUELGGHQ�OLQH´�DQG�PDQLSXODWH�WKH������2UGHU�DQG������

,QMXQFWLRQ�LQ�WKH�H[DFW�PHWKRG�McComb�ZDUQHG�DJDLQVW�±�E\�DPHQGLQJ�SUHYLRXVO\�FRPSOLDQW�

HOHFWLRQ�FRGHV��DQG�DGGLQJ�QHZ�VHFWLRQ�QXPEHUV�WR�LQFOXGH�SUHYLRXVO\�HQMRLQHG�ODQJXDJH���

'HIHQGDQWV�FRXOG�KDYH�SHWLWLRQHG�WKLV�&RXUW�IRU�D�³PRGLILFDWLRQ«RI�WKH�RUGHU�´��Id.�DW�������%XW�

WKH\�GLG�QRW���'HIHQGDQWV�FRXOG�KDYH�SHWLWLRQHG�WKLV�&RXUW�IRU�D�³FODULILFDWLRQ�RU�FRQVWUXFWLRQ�RI�

WKH�RUGHU�´��Id.��%XW�WKH\�GLG�QRW���'HIHQGDQWV�³XQGHUWRRN�WR�PDNH�WKHLU�RZQ�GHWHUPLQDWLRQ�RI�

ZKDW�WKH�>LQMXQFWLRQ@�PHDQW´�DQG�VKRXOG�QRW�EH�DOORZHG�WR�VXFFHHG���Id.�

,9�� 7+,6�&2857�0$<�02',)<�,76������,1-81&7,21�

$�� /HJDO�$XWKRULW\�

³,Q�WKH�H[HUFLVH�RI�>IHGHUDO�FRXUW¶V@�HTXLW\�MXULVGLFWLRQ��FRXUWV�KDYH�GLVFUHWLRQ�WR�PRGLI\�DQ�

LQMXQFWLRQ�EDVHG�XSRQ�D�ZHLJKLQJ�RI�WKH�SXEOLF�LQWHUHVW�´��U.S. v. Oakland Cannabis Buyers' Co-

op������8�6��������������������7KH�FRXUW�PD\�PRGLI\��DQ�LQMXQFWLRQ�EDVHG�RQ�³D�VLJQLILFDQW�FKDQJH�

LQ�IDFWXDO�FRQGLWLRQV�RU�LQ�ODZ´�DQG�LI�WKDW�FKDQJH�UHQGHUV�FRQWLQXHG�HQIRUFHPHQW�³GHWULPHQWDO�WR�

WKH�SXEOLF�LQWHUHVW�´��PNC Bank, N.A. v. 2013 Travis Oak Creek GP, LLC�������&9�����53�������

:/��������DW�����:�'��7H[��6HSW�������������3LWPDQ��-����see�)HG��5��&LY��3�����E�����	������

Horne v. Flores������8�6����������� ������� �$�SDUW\�PD\� UHTXHVW�PRGLILFDWLRQ�RI�D�SHUPDQHQW�

LQMXQFWLRQ�LI�DSSO\LQJ�WKH�LQMXQFWLRQ�LV�³QR�ORQJHU�HTXLWDEOH´�EXW�DOVR�IRU�³DQ\�RWKHU�UHDVRQ�WKDW�

MXVWLILHV� UHOLHI�´��� �$Q� LQMXQFWLRQ�PRGLILFDWLRQ� UHTXHVW� ³PD\�QRW�EH�XVHG� WR� FKDOOHQJH� WKH� OHJDO�

FRQFOXVLRQV�RQ�ZKLFK�D�SULRU�MXGJPHQW�RU�RUGHU�UHVWV�´��Horne, ����8�6��DW������see Baum v. Blue 

�������������������������������������������������
�� $�5XOH����E���������PRWLRQ�WR�PRGLI\�DQ�LQMXQFWLRQ�³PXVW�EH�PDGH�ZLWKLQ�D�UHDVRQDEOH�WLPH�´��)HG��5��&LY��3��

���F�������3ODLQWLIIV�ILOHG�WKLV�0RWLRQ�RQO\�D�IHZ�ZHHNV�DIWHU�6%��ZHQW�LQWR�HIIHFW�RQ�'HFHPEHU�����Cf�Curtis v. 
Brunsting������)¶$SS[�������������WK�&LU��������ILQGLQJ�UHTXHVW�WR�REWDLQ�UHOLHI�XQUHDVRQDEOH�EHFDXVH�LW�ZDV�ILOHG�
PRUH�WKDQ�WZR�\HDUV�DIWHU�ILUVW�GLVFRYHU\�RI�PLVFRQGXFW���
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Moon Ventures, LLC������)��G������������WK�&LU���������³PRGLILFDWLRQ�LV�QRW�D�PHDQV�E\�ZKLFK�D�

ORVLQJ�OLWLJDQW�FDQ�DWWDFN�WKH�FRXUW
V�GHFUHH�FROODWHUDOO\´���FLWLQJ�U.S. v. Swift & Co.������8�6�������

�������������

³>,QMXQFWLRQ�PRGLILFDWLRQ@�VHUYHV�D�SDUWLFXODUO\�LPSRUWDQW�IXQFWLRQ�LQ«LQVWLWXWLRQDO�UHIRUP�

OLWLJDWLRQ�LQ�ZKLFK�µFKDQJHV�LQ�JRYHUQLQJ�ODZ«ZDUUDQW�UHH[DPLQDWLRQ�RI�WKH�RULJLQDO�MXGJPHQW�¶´��

Horne�� ���� 8�6�� DW� ����� � $� ³FULWLFDO� TXHVWLRQ� LQ� WKLV� >@� LQTXLU\� LV� ZKHWKHU� WKH� objective of 

the…order…has been achieved.´��Id.�DW������HPSKDVLV�DGGHG����:KHQ�WKH�³RULJLQDO�SXUSRVHV�RI�

WKH�LQMXQFWLRQ�DUH�QRW�EHLQJ�IXOILOOHG�LQ�DQ\�PDWHULDO�UHVSHFW�´�WKH�FRXUW�PD\�PRGLI\�DQG�³LPSRVH�

PRUH�VWULQJHQW�UHTXLUHPHQWV�´��Exxon Corp. v. Tex. Motor Exch. of Houston, Inc.������)��G������

������WK�&LU���������

%�� $QDO\VLV�

��� 6%��'LG�1RW�([LVW�LQ������

7KH�&RXUW�KDV�WKH�SRZHU�WR�UHYLVH�LWV������2UGHU�DQG������,QMXQFWLRQ�EHFDXVH�WKH�ODZ�KDV�

XQGLVSXWHGO\�FKDQJHG�VLQFH������±�6%��GLG�QRW�H[LVW�LQ������±�DQG�FRQWLQXHG�HQIRUFHPHQW�RI�WKH�

LQMXQFWLRQ�DV�LW�FXUUHQWO\�DSSOLHV�WR�7H[DV�(OHFWLRQ�&RGH�VHFWLRQV���������DQG��������ZLOO�FULSSOH�

GHFDGHV� RI� HVWDEOLVKHG� YRWLQJ� ULJKWV�� �:KLOH� WKH� �����2UGHU� DQG� ����� ,QMXQFWLRQ� VSHFLILFDOO\�

DGGUHVVHG�WKH�IODZHG�HOHFWLRQ�FRGH�SURYLVLRQV��as they existed in 2018��'HIHQGDQWV�VKRXOG�QRW�EH�

DEOH�WR�HVFDSH� WKH�&RXUW¶V�RUGHUV�DQG�LQMXQFWLRQ�E\�DPHQGLQJ�SUHYLRXVO\�FRPSOLDQW�VHFWLRQV�RU�

FUHDWLQJ�QHZ�LQFRQVLVWHQW�VHFWLRQV�WKDW�YLRODWH�WKH�REMHFWLYH�RI�WKH������2UGHU�DQG������,QMXQFWLRQ��

ZKLFK�LV�WR�JLYH�YRWHUV�³WKH�ULJKW�WR�EH�DVVLVWHG�E\�SHUVRQV�RI�their�FKRLFH�´�������2UGHU�DW�����

��� (QIRUFHPHQW�RI�6%��:LOO�'HSULYH�'LVHQIUDQFKLVHG�9RWHUV� WKH�
5LJKW�WR�$VVLVWRUV�RI�7KHLU�&KRLFH�$V�*XDUDQWHHG�E\�6HFWLRQ�����

$OORZLQJ�'HIHQGDQWV� WR� HQIRUFH� 6%��ZLOO� FKLOO� ³DQG� GHSULYH� EOLQG�� GLVDEOHG�� DQG� QRQ�

ODQJXDJH�PLQRULW\�OLPLWHG�(QJOLVK�YRWHUV�RI�DQ\�DVVLVWDQFH�RXWVLGH�WKH�EDOORW�ER[�´�������2UGHU�DW�
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�����'NW��������7KH�ULJKW�WR�³HQMR\�WKH�VDPH�RSSRUWXQLW\�WR�YRWH«�E\�DOO�FLWL]HQV´�KDV�EHHQ�HQIRUFHG�

VLQFH�WKH�SDVVDJH�RI�WKH�95$�LQ�������DQG�DJDLQ��ZKHQ�6HFWLRQ�����ZDV�DGGHG���Id.��6HFWLRQ����¶V�

REMHFWLYH� LV� WR� ³UHPHG\«GLVHQIUDQFKLVHPHQW«>R@I� YRWHUV� ZKR� DUH� XQDEOH� WR� UHDG� RU� ZULWH�

(QJOLVK´�DQG�GLG�VR�E\�JLYLQJ�WKHVH�YRWHUV�WKH�³ULJKW�WR�EH�DVVLVWHG�E\�SHUVRQV�RI�WKHLU�FKRLFH�´��Id.�

DW� ������� �'LVHQIUDQFKLVHG� YRWHUV�PXVW� ³DW� D�PLQLPXP�� KDYH� WKH� FDSDFLW\� WR� QDYLJDWH� SROOLQJ�

VWDWLRQV�DQG�FRPPXQLFDWH�ZLWK�HOHFWLRQ�RIILFHUV�´��Id.��7R�GR�WKDW��WKH\�³PXVW�EH�DEOH�WR�XQGHUVWDQG�

DQG�ILOO�RXW�DQ\�UHTXLUHG�IRUPV��DQG�>@�XQGHUVWDQG�DQG�>@�DQVZHU�DQ\�TXHVWLRQV�GLUHFWHG�DW�WKHP�E\�

HOHFWLRQ�RIILFHUV�´��Id.��7KH\�³PXVW�EH�DEOH�WR�GR�VR�ZLWK�WKH�DVVLVWDQFH�RI�µD�SHUVRQ�ZKRP�>WKH\@�

WUXVW�>@�DQG�ZKR�FDQQRW�LQWLPLGDWH�>WKHP@�¶´��Id.��FLWLQJ�6��5HS�����������������DYDLODEOH�DW�'NW��

������DW�����

'HIHQGDQWV� QRZ� VHHN� WR�� DJDLQ�� UHYHUVH� GHFDGHV� RI� SUHFHGHQW� DQG� KDUP� SXEOLF� LQWHUHVW�

WKURXJK�LPPLQHQW�HQIRUFHPHQW�RI�6%��DPHQGHG�SURYLVLRQV����������������DQG�����������7KH\�

PXVW�EH�VWRSSHG�IURP�GRLQJ�VR���(QIRUFHPHQW�RI�DPHQGHG�6%��SURYLVLRQ��������ZLOO�OLPLW�YRWHU�

DVVLVWDQFH�WR�RQO\�³PDUNLQJ�RU�UHDGLQJ�WKH�EDOORW�´�D�QDUURZ�FRQVWUXFWLRQ�RI�³YRWLQJ´�ZKLFK�UXQV�

DIRXO�RI� WKH�)LIWK�&LUFXLW¶V�GHFLVLRQ�� WKLV�&RXUW¶V�RUGHU�DQG�GHFDGHV�RI�SUHFHGHQFH�� �See�OCA-

Greater Houston������)��G�����DW������³>W@R�YRWH��WKHUHIRUH��SODLQO\�FRQWHPSODWHV�PRUH�WKDQ�WKH�

PHFKDQLFDO� DFW� RI� ILOOLQJ� RXW� WKH� EDOORW� VKHHW«>L@W� LQFOXGHV� VWHSV� LQ� WKH� YRWLQJ� SURFHVV�before 

entering�WKH�EDOORW�ER[��µUHJLVWUDWLRQ�¶�DQG�LW�LQFOXGHV�VWHSV�LQ�WKH�YRWLQJ�SURFHVV�after leaving�WKH�

EDOORW�ER[´���HPSKDVLV�DGGHG��������2UGHU�DW�����'NW�������³>W@KH�95$�UHFRJQL]HV�WLPH�DQG�DJDLQ�

WKDW�µWKH�ULJKW�WR�YRWH¶�PHDQV�PRUH�WKDQ�WKH�PHFKDQLFV�RI�PDUNLQJ�D�EDOORW�RU�SXOOLQJ�D�OHYHU´���

(QIRUFHPHQW� RI� DPHQGHG� 6%�� SURYLVLRQ� ������� XQTXHVWLRQDEO\� YLRODWHV� WKH� OHWWHU� DQG�

REMHFWLYH�RI�WKH�LQMXQFWLRQ��DV�WKH�QHZ�RDWK�PDQGDWHG�E\��������FRQWDLQV�ODQJXDJH�identical�WR�WKH�

XQHQIRUFHDEOH�DQG�HQMRLQHG�ODQJXDJH�IURP�6HFWLRQ���������DQG�DGG�QHZ�UHTXLUHPHQWV�QRQH[LVWHQW�
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LQ�6HFWLRQ������ �6HFWLRQ���������VLPLODUO\�DGGV�DGGLWLRQDO� UHTXLUHPHQWV�QRQH[LVWHQW� LQ�6HFWLRQ�

������7KH�QHZ�UHTXLUHPHQWV�PLVVLQJ�IURP�6HFWLRQ�����YLRODWHV�WKH�LQMXQFWLRQ¶V�REMHFWLYH�WR�JLYH�

GLVHQIUDQFKLVHG�YRWHUV�³WKH�VDPH�RSSRUWXQLW\�WR�YRWH�HQMR\HG�E\�DOO�FLWL]HQV´�E\�JLYLQJ�WKHP�³WKH�

ULJKW�WR�EH�DVVLVWHG�E\�SHUVRQV�RI�WKHLU�FKRLFH�´�������2UGHU�DW����� �)RUFLQJ�WKH�YRWHU¶V�FKRVHQ�

DVVLVWRU�WR�³VZHDU�XQGHU�SHQDOW\�RI�SHUMXU\�WKDW�WKH�YRWHU«UHSUHVHQWHG«WKH\�DUH�HOLJLEOH�WR�UHFHLYH�

DVVLVWDQFH´� LQWLPLGDWHV� WKH� DVVLVWRU� LQWR� IHDU� RI� SURVHFXWLRQ� IRU� ³VWDWH� MDLO� IHORQ\´� DQG� DGGV�

XQFHUWDLQW\�DV�WR�ZKHWKHU�WKH�YRWHU�KDV�³UHSUHVHQWHG´�HQRXJK�WKDW�WKH\�DUH�³HOLJLEOH´�WR�UHFHLYH�

DVVLVWDQFH�� �See 7H[��(OHF��&RGH���������������������E��� �0DLQWDLQLQJ�VLOHQFH�DQG�VHFUHF\�RI�D�

YRWHU¶V�YRWH�DV�LQ�6HFWLRQ���������VXEPLWWLQJ�D�IRUP�SUHVFULEHG�E\�WKH�6HFUHWDU\�RI�6WDWH¶V�2IILFH��

DQG�PDQGDWRU\�GLVFORVXUH�RI�VRXUFHV�RI�FRPSHQVDWLRQ�DQG�RU�SROLWLFDO�DIILOLDWLRQ�DV�SUHUHTXLVLWHV�

WR�TXDOLI\�DV�DQ�DVVLVWRU��DV�LQ�6HFWLRQ����������takes away�D�YRWHU¶V�ULJKW�WR�EH�DVVLVWHG�E\�D�SHUVRQ�

RI�WKHLU�FKRRVLQJ���7KHVH�QHZ�UHTXLUHPHQWV�JLYHV�'HIHQGDQWV�H[FHVVLYH�SRZHU�WR�FKRRVH�DQ�DVVLVWRU�

IRU�WKH�YRWHU�DQG�IUXVWUDWHV�6HFWLRQ����¶V�YHU\�SXUSRVH�±�WR�JLYH�YRWHUV�³the right�WR�EH�DVVLVWHG�E\�

SHUVRQV�RI�their�FKRLFH�´�������2UGHU�DW�����HPSKDVLV�DGGHG���

9�� &21&/86,21�

)RU� WKH� UHDVRQV� GLVFXVVHG� DERYH�� 3ODLQWLIIV� UHVSHFWIXOO\� UHTXHVWV� WKDW� WKH� &RXUW� UHRSHQ�

SURFHHGLQJV� DQG� PRGLI\� WKH� ����� ,QMXQFWLRQ� WR� LQFOXGH� WKH� DPHQGHG� 6%�� SURYLVLRQV� ��������

�������DQG����������

� �
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'DWHG��-DQXDU\���������� 5HVSHFWIXOO\�VXEPLWWHG��

),6+�	�5,&+$5'621�3�&��

%\�� /s/ David M. Hoffman 
� 'DYLG�0��+RIIPDQ�

7H[DV�%DU�1R�����������
KRIIPDQ#IU�FRP�
.HQQHWK�:��'DUE\�
7H[DV�%DU�1R�����������
NGDUE\#IU�FRP�
����&RQJUHVV�$YHQXH��6XLWH�����
$XVWLQ��7;�������
7HO�����������������
)D[�����������������
�
3HQJZHL[L�6XQ��pro hac vice SHQGLQJ��
UVXQ#IU�FRP�
����$UJXHOOR�6WUHHW��6XLWH�����
5HGZRRG�&LW\��&$�������
7HO�����������������
)D[�����������������

$6,$1�$0(5,&$1�/(*$/�'()(16(�$1'�
('8&$7,21�)81'��³$$/'()´��

� -HUU\�9DWWDPDOD��pro hac vice��
MYDWWDPDOD#DDOGHI�RUJ�
6XVDQD�/RUHQ]R�*LJXHUH��pro hac vice��
VORUHQ]R�JLJXHUH#DDOGHI�RUJ�
3DWULFN�6WHJHPRHOOHU��pro hac vice��
SVWHJHPRHOOHU#DDOGHI�RUJ�
���+XGVRQ�6WUHHW����WK�)ORRU�
1HZ�<RUN��1<�������
7HO�����������������
)D[�����������������
�

&2816(/6�)25�3/$,17,))��
2&$�*5($7(5�+286721�

� �
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&(57,),&$7(�2)�6(59,&(�

7KH�XQGHUVLJQHG�KHUHE\�FHUWLILHV�WKDW�WKH�IRUHJRLQJ�GRFXPHQW�ZDV�ILOHG�HOHFWURQLFDOO\�LQ�

FRPSOLDQFH�ZLWK�/RFDO�5XOH�&9���D��RQ�-DQXDU\�����������DQG�LW�ZDV�VHUYHG�YLD�&0�(&)�RQ�DOO�

FRXQVHO�RI�UHFRUG��

� /s/ David M. Hoffman 
� 'DYLG�0��+RIIPDQ�

�
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��������������30 $ERXW�WKH�2IILFH

KWWSV���ZZZ�VRV�WH[DV�JRY�DERXW�LQGH[�VKWPO ���

1RWH���1DYLJDWLRQDO�PHQXV�DORQJ�ZLWK�RWKHU�QRQ�FRQWHQW�UHODWHG�HOHPHQWV�KDYH�EHHQ�UHPRYHG�IRU�\RXU�FRQYHQLHQFH��7KDQN�\RX�IRU�YLVLWLQJ�XV�RQOLQH�

$ERXW�WKH�2IILFH

7KH�6HFUHWDU\�RI�6WDWH�LV�RQH�RI�VL[�VWDWH�RIILFLDOV�QDPHG�E\�WKH�7H[DV�&RQVWLWXWLRQ�WR�IRUP�WKH�([HFXWLYH�'HSDUWPHQW
RI�WKH�6WDWH��7KH�6HFUHWDU\�LV�DSSRLQWHG�E\�WKH�*RYHUQRU��ZLWK�FRQILUPDWLRQ�E\�WKH�6HQDWH��DQG�VHUYHV�DW�WKH�SOHDVXUH
RI�WKH�*RYHUQRU�

7KH�ILUVW�6HFUHWDU\�RI�WKH�5HSXEOLF�RI�7H[DV�ZDV�6WHSKHQ�)��$XVWLQ�

7KH�6HFUHWDU\�VHUYHV�DV�&KLHI�(OHFWLRQ�2IILFHU�IRU�7H[DV��DVVLVWLQJ�FRXQW\�HOHFWLRQ�RIILFLDOV�DQG�HQVXULQJ�WKH�XQLIRUP
DSSOLFDWLRQ�DQG�LQWHUSUHWDWLRQ�RI�HOHFWLRQ�ODZV�WKURXJKRXW�7H[DV��7KH�2IILFH�RI�WKH�6HFUHWDU\�RI�6WDWH�DOVR�SURYLGHV�D
UHSRVLWRU\�IRU�RIILFLDO�DQG�EXVLQHVV�DQG�FRPPHUFLDO�UHFRUGV�UHTXLUHG�WR�EH�ILOHG�ZLWK�WKH�2IILFH��7KH�6HFUHWDU\
SXEOLVKHV�JRYHUQPHQW�UXOHV�DQG�UHJXODWLRQV�DQG�FRPPLVVLRQV�QRWDULHV�SXEOLF��7KH�6HFUHWDU\�DOVR�VHUYHV�DV�NHHSHU
RI�WKH�VWDWH�VHDO�DQG�DWWHVWRU�WR�WKH�*RYHUQRU
V�VLJQDWXUH�RQ�RIILFLDO�GRFXPHQWV�

,Q�DGGLWLRQ��WKH�6HFUHWDU\�VHUYHV�DV�VHQLRU�DGYLVRU�DQG�OLDLVRQ�WR�WKH�*RYHUQRU�IRU�7H[DV�%RUGHU�DQG�0H[LFDQ�$IIDLUV�
DQG�VHUYHV�DV�&KLHI�,QWHUQDWLRQDO�3URWRFRO�2IILFHU�IRU�7H[DV�

)RU�PRUH�LQIRUPDWLRQ��SOHDVH�UHIHUHQFH�RXU�EURFKXUH��3')��
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