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DONATO J. BATTISTA

HUDSON COUNTY COUNSEL

ADMINISTRATION BUILDING ANNEX

567 PAVONIA AVENUE

JERSEY CITY, NEW JERSEY 07306

(201) 795-6250

BY: DANIEL J. DESALVO (#010502006)
DEPUTY COUNTY COUNSEL
ATTORNEY FOR COUNTY OF HUDSON, E. JUNIOR MALDONADO, IN HIS
OFFICIAL CAPACITY AS HUDSON COUNTY CLERK

CHRISTINE CONFORTI, ARATI : UNITED STATES DISTRICT COURT
ARATI KREIBICH, MICO LUCIDE : DISTRICT OF NEW JERSEY
JOSEPH MARCHICA, :

KEVIN MCMILLAN, ZINOVIA

SPEZAKIS, & NJ WORKING

FAMILIES ALLIANCE,

Plaintiffs, : CASE NO.3:20-CV-08267-FLW-TJB
v. -
COUNTY OF HUDSON, E. JUNIOR : CROSS NOTICE OF MOTION
MALDONADO, in his official - TO DISMISS PURSUANT TO
Capacity as Hudson County : RULE 12 (b) (6)
Clerk, et al :

Defendants.

TO: BRETT M. PUGACH
BROMBERG TAW LLC
43 WEST 43RD STREET
SUITE 32
New York, NY 10036-7424

1, Moving Party: Defendant, E. Junior Maldonado,
in his official capacity. .

2. Return Date of Motion: TO BE SET BY COURT

3 Place: Federal District Court Clerk
District of New Jersey
50 Walnut Street
Newark N.J. 07101
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4. Purpose: Order for Cross Motion to
Dismiss.

5. Supporting Documents: The County relies upon the
Certification

of Daniel J. DeSalvo and
supporting Brief filed with
this motion.

6. Oral Argument: Movant waives oral argument and
submits its motion on the
papers

7. Pretrial Order/Conference: There does not exist a

pretrial order or a
pretrial conference.

I certify that copies of this Cross Notice of Motion
to Dismiss together with Csupporting Certification(s),
proposed form of Order and supporting Brief were

electronically filed (with the Federal Court Clerk.

Daniel J. DeSalvo
Deputy County Counsel

Dated: March 25, 2021
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DONATO J. BATTISTA

HUDSON COUNTY COUNSEL

ADMINISTRATION BUILDING ANNEX

567 PAVONIA AVENUE

JERSEY CITY, NEW JERSEY 07306

(201) 795-6250

BY: DANIEL J. DESALVO (#010502006)
DEPUTY COUNTY COUNSEL
ATTORNEY FOR COUNTY OF HUDSON, E. JUNIOR MALDONADO, IN HIS
OFFICIAL CAPACITY AS HUDSON COUNTY CLERK

CHRISTINE CONFORTI, ARATI : UNITED STATES DISTRICT COURT
ARATI KREIBICH, MICO LUCIDE : DISTRICT OF NEW JERSEY
JOSEPH MARCHICA, :

KEVIN MCMILLAN, ZINOVIA

SPEZAKIS, & NJ WORKING

FAMILIES ALLIANCE,

Plaintiffs, : CASE NO.3:20-CV-08267-FLW-TJB
v. :

COUNTY OF HUDSON, E. JUNIOR s ORDER
MALDONADO, in his official
Capacity as Hudson County
Clerk, et al
Defendants.

This mattexr having been brought before the Court by the
Hudson County Counsel's Office, Daniel J. DeSalvo, Deputy
County Counsel, appearing and the Court having considered
the moving papers, and good cause having been shown;

IT IS on this day of , 2021

ORDERED, that the motion of Defendants to Dismiss, be
and the same is hereby granted; and it is further

ORDERED, that the motion of the Defendants, County of

Hudson, E. Junior Maldonado, in his official capacity as
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Hudson County Clerk to Dismiss is hereby is granted; and it
is further

ORDERED, that Plaintiff’s complaint be and the same is
hereby is dismissed with prejudice; and it is further

ORDERED, that service of this Order shall Dbe
effectuated upon all parties upon its upload to e-court
filing and to the extent a party 1s not served
electronically, a copy of the Order will be served within

seven (7) days of the date of this Order.
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DONATO J. BATTISTA

HUDSON COUNTY COUNSEL

ADMINISTRATION BUILDING ANNEX

567 PAVONIA AVENUE

JERSEY CITY, NEW JERSEY 07306

(201) 795-6250

BY: DANIEL J. DESALVO (#010502006)
DEPUTY COUNTY COUNSEL
ATTORNEY FOR DEFENDANT, E. JUNIOR MALDONADO, IN
HIS OFFICIAL CAPACITY AS HUDSON COUNTY CLERK

CHRISTINE CONFORTI, ARATI : UNITED STATES DISTRICT COURT
ARATI KREIBICH, MICO LUCIDE : DISTRICT OF NEW JERSEY
JOSEPH MARCHICA, :

KEVIN MCMILLAN, ZINOVIA

SPEZAKIS, & NJ WORKING

FAMILIES ALLIANCE,

Plaintiffs, : CASENO.3:20-CV-08267-FLW-TJB
v. -
COUNTY OF HUDSON, E. JUNIOR : CERTIFICATION OF

MATLDONADO, in his official ¢ DANIEL J. DeSALVO
Capacity as Hudson County :
Clerk, et al

Defendants.

-

I, Daniel 3. DeSalvo, hereby certify as follows:

£ I am an attorney at law in the State of New Jersey
entrusted with the management of the within matter.

2. On or about January 25, 2021 Plaintiff filed an
Amended Complaint (Document 33/Federal Court) which my co-
counsel have sent in their motions. [Attached hereto as
Exhibit “A”]

3, Attached is the Certification of E. Junior

Maldonado, Hudson County Clerk. [Attached hereto as Exhibit
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"B
4. I am making this Cross Motion and joining in the
Motions to Dismiss by the co-Defendants.
I certify that the foregoing statements are true. I
am aware that if any of the foregoing statements made by me

are willfully false, I am subject to punishment.

s/DANIEL J. DeSALVO
Dated: March 25, 2021 Daniel~J. DeSalvo
Deputy County Counsel
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EXHIBIT “A”

(DeSalvo)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CHRISTINE CONFORTI, ARATI KREIBICH,
MICO LUCIDE, JOSEPH MARCHICA,
KEVIN MCMILLAN, ZINOVIA SPEZAKIS, Civ. A. No. 3:20-CV-08267-FLW-TJB
and NEW JERSEY WORKING FAMILIES
ALLIANCE, INC,,

Plaintiffs,

V.

CHRISTINE GIORDANO HANLON, in her
official capacity as Monmouth County Clerk,
SCOTT M. COLABELLA, in his official
capacity as Ocean County Clerk, PAULA
SOLLAMI COVELLO, in her official capacity
as Mercer County Clerk, JOHN S. HOGAN, in
his official capacity as Bergen County Clerk,
EDWARD P. MCGETTIGAN, in his official
capacity as Atlantic County Clerk, and E.
JUNIOR MALDONADOQO, in his officia!
capacity as Hudson County Clerk,

Defendants.

FIRST AMENDED COMPLAINT

Plaintiffs Christine Conforti, Arati Kreibich, Mico Lucide, Joseph Marchica, Kevin
McMillan, Zinovia Spezakis, and New Jersey Working Families Alliance, Inc. (collectively,
“Plaintiffs”) file this First Amended Complaint for Declaratory and Injunctive Relief against
Defendants Christine Giordano Hanlon, in her official capacity as Monmouth County Clerk, Scott
M. Colabella, in his official capacity as Ocean County Clerk, Paula Sollami Covello, in her official

capacity as Mercer County Clerk, J ohn S. Hogan, in his official capacity as Bergen County Clerk,
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EXHIBIT “B”

(DeSalvo)
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DONATO J. BATTISTA

HUDSON COUNTY COUNSEL

ADMINISTRATION BUILDING ANNEX

567 PAVONIA AVENUE

JERSEY CITY, NEW JERSEY 07306

(201) 795-6250

BY: DANIEL J. DESALVO (#010502006)
DEPUTY COUNTY COUNSEL
ATTORNEY FOR COUNTY OF HUDSON, E. JUNIOR MALDONADO, IN HIS
OFFICIAL CAPACITY AS HUDSON COUNTY CLERK

CHRISTINE CONFORTI, ARATI : UNITED STATES DISTRICT COURT
ARATI KREIBICH, MICO LUCIDE : DISTRICT OF NEW JERSEY
JOSEPH MARCHICA, :

KEVIN MCMILLAN, ZINOVIA

SPEZAKIS, & NJ WORKING

FAMILIES ALLIANCE,

Plaintiffs, : CASK NO.3:20-CV-08267-FLW-TJB
V. :
COUNTY OF HUDSON, E. JUNIOR : CERTIFICATION OF
MALDONADO, in his official : E. JUNIOR MALDONADO

Capacity as Hudson County : IN SUPPORT OF MOTION
Clerk, et al -

Defendants:

I, E. JUNIOR MALDONADO, certify as follows:

1. I am the Hudson County Clerk, and in my capacity
as Hudson County Clerk, and pursuant to statute, I am
responsible for the preparation of all ballots pertaining
to the elections in the County of Hudson.

2. The design and layout of the ballot in a political
party primary election is governed by Title 19 of the New

Jersey Statutes, which provides the rules for the filing of
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petitions, bracketing of candidates, slogans, and the
process for the ballot draw to determine the order of the
candidates.

3. During the 2020 Primary election there were also in
place a series of Executive Orders which provided rules for
the dates and times of elections and, also how the elections
would be conducted via absentee ballot.

4. In order to appear on the ballot potential
candidates are required to submift 'the requisite petition
pursuant to N.J.S.A. 19:23-14. 'Municipal candidates submit
their petitions to the Municipal Clerk. County Candidates
submit their petitions to the County Clerk. State and
Federal candidates ‘submit their petitions to the Secretary
of State. In -order to create the ballots the Municipal
Clerks and the Secretary of State communicate to the County
Clerks which candidates should appear on the ballot, and
for which office.

5. Candidates are permitted to bracket with whomever
candidates they choose (so long as the candidates consent
to being bracketed together) and this bracketing request
must be submitted within 48 hours of the petition filing

deadline, N.J.S.A. 19:49-2.
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6. Plaintiff Spezakis submitted a bracketing request
letter on April 7, 2020 in which Plaintiff requested, ™I
hereby request to be bracketed with and otherwise featured
on the same line of the ballot, and with the same slogan,
“Not Me. Us.” along with the candidate for County
Freeholder. The letter also requested that she be bracketed
with Lawrence Hamm, candidate for United States Senate. [See
Exhibit “A”]

7. The ballot drawing was conducted on April 9, 2020
at 3:00PM via Zoom, and streanied live online wvia Facebook
and Instagram due to the COVID-19 in-person restrictions in
place at that time.

8. The names ©Of the two candidates for United States
Senator were placed on small, white pieces of paper with
adhesive backing. Each candidate’s name was then placed in
its own small, plastic container. The containers were placed
in a wooden “hopper,” which is closed and rotated. The first
name drawn was that of Senate Candidate, Lawrence Hamm. AS
first draw his name was placed in Column A. Senator Booker'’s
name was drawn next and placed in Column B. Because
Plaintiff Spezakis and Mr. Hamm had consented to being

bracketed with each other as candidates, Plaintiff
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Spezakis’s name was placed under that of Candidate Hamm and
in the row designated for Congressional candidates.
Freeholder candidate, Roger Quesada, was placed below her
name in the row designated for Freeholder at her request.
(See Exhibit “B”)

9. Attached is a copy of the Official Results of the
Primary Election held on July 7, 2020, last updated July
23, 2020. [Attached hereto as Exhibit “C7]

10. Attached is a copy of the: letter solicitation from
Plaintiff Spezakis to my office soliciting my support for
her “Fair Ballot Project.” ‘fAttached hereto as Exhibit "“D”]

11. I received no «ommunication from any candidate
contesting or otherwise challenging the ballot drawing for
this ballot.

12. The Primary election occurred on July 7, 2020.

I certify that the foregoing statements are true. I
am aware that if any of the foregoing statements made by me
are willfully false, I am subject to punishment.

s/E.JUNIOR MALDONADO
Dated: March 25, 2021 E. Junior Maldonado
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EXHIBIT “A”

(Maldonado)
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Honorable E Junior Maldonado

Hudson County Clerk

257 Cox'11e1i5011 Avenue,
Jersey City, New Jerse_{/

countyclerkichenj.us

Re: Zinovia Spezakis Bracketing Request fd
Honorable County Clerk:

I am a candidate

Jersey’s 9":Congressional District in connection with

Election. A valid petitic

been filed by my campd:on with the Secretary of State’

pursuant to N.J.S.A. 19

and slogan/designation fin connection witi all machine
ballots, provisional ballots, emergency-ballots, and anj

As the County C
nominating petitions with Secretary of State’s Office n

of the ballot with the sa
When only one county 1
filed a petition with the
allowing for bracketing
request to be bracketed

same slogan', “Not Me.

respective districts, who

County Freehold
County Freehold
County Freehold

TJB

County Clerk satisfies the requ

with and otherwise featured on
Us.” as the following candidate

Document 57-2 Filed 03/29/21

Zina Spezakis
Candidate for United States Congress
House of Representatives, CD-9
400 Tenafly Road, #695
Tenafly, New Jersey 07670

zinaiezinaforcongress.com

4" Floor
07302

for the United States Conglecﬁ House of Representatives in New
the June 2, 2020 Democratic Primar y
n with signatures in excess of the required number of signatures
s Office. Please accept thisletter
other authorltms with regard to l:racketmg
ballots, vote-by-mail ballots, saﬂnple

y other ballots of any kmd ‘

49-2 and any related faws and

lerk is aware, pursuant to N.J.!

April 7, 2020

r 2020 Denigcratic Prlmarv Election
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has_

S.A. 19:49-2; a candndate who files
nay request to be featured-on the

same line

me slogan as candidates who file a joint petition with the County Clerk.

reeholder position is on the ballot, the petition of a single candidate who
irements of a joint petmon for purposes of

See Gillen v. Sheil, 174 N.J. Super. 386 (Law Div. 1980) I heteby

submitted a petition to your office:
Ninofhka Torres
Gabriella Ambroise
Rachael O’Brien

er, District 1:
er, District 2:
er, District 3;

County Freehold
County Fleehold

County Freehold
County Freehold

P 00N OV W R LN

I hereby also request; to be bracketed with and othe;

ballot, and w1th the same:
Lawrence Hamm: Cand

County ereholder District 6:
County Freeholqer District 7:

er, District 4:
er, District 5:

Eleana Little
Ronald Bautista
Kevin Hernandez
Casey Timorason
Roger Quesada
Arthur Rehak

er, District 8:
er, sttrlct 9:

idate for the United States Senate.

wise: featured on the same lme of
slogan “Not Me. Us.” As the f()llowm0 candxdatc L

the same line of the ballot, and with the
s for County Freeholdel m theu

the
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Should any issue arise, or any clarification be

needed, please do not he$itéte toicontact
me. o '

Very truly yours,

/ LA o ‘//iz/ ..
Zinovia Spezakis :

c. Honjorable Tahesha Way, Secretary of State
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EXHIBIT “B”

(Mal&onado)
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Town of Kearny — County of Hudsen

Primary Election Sample Ballot (C 94/VW M Lhnalo

July 7, 2020

The DD"S will be open from 6:00 AM 1o 8:00 PM Clerk of Hudsoffj:g#;gfaﬁgt:r’;c? dc:rcAog?edo de Hudson
THIS i$ A SAMPLE OF THE PROVISIONAL BALLOT THAT IS TO “Bate  Atest
. BEVOTED UPON'AT THE PRIMARY ELECTION ON JULY 7,2020° - =

~_ DEMOCRATIC - DEMOCRATA

Ciudad de Kearny - Condado de Hudson

Boleta de Muestra de la Eleccion Primaria

7 de Julio de 2020

Los centros de votacion estaran abiertos desde las 6:00 AM hasta las 8:00 PM
ESTA ES UNA MUESTRA DE LA BOLETA PROVISIONAL QUE SE USARA
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EXHIBIT “C”

(Maldonado)
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EXHIBIT “D”

(Maldonado)
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County Clerk E. Junior Maldonado
257 Cornelison Avenue,

Jersey City, NJ 07302
countyclerk@hcnj.us

January 27, 2021
Dear County Clerk E. Junior Maldonado,
Thank you for your service to the citizens of New Jersey.

The Fair Ballot Project is working on behalf of New Jersey voters asking our elected officials to
support fair ballot design. New Jerseyans deserve to have fairly elected leaders working for us.
That's why we asked you to pledge to support fair ballots, stich as ballots without lines,
columns or slogans, by signing our attached Fair Ballot Pleiige.

Studies have proven that the current design of our Primary Ballot has a huge effect on the
outcome of elections. In fact, according to a legaichallenge, “the state’s failure to treat
candidates for the same office equally places a significant burden on voting rights that would
not survive a constitutional challenge.” (RUBIN, 2020)

The United States is a democracy. Fair ballots are an integral part of that. As County Clerk, you
are directly responsible for our Prirnary Ballot. As such, we ask that you work on behalf of our
voters in support of fair ballot.design by completing the Fair Ballot Pledge. For more
information, analysis and data, please go to fairballotproject.org/research.

If you have any questions, please contact us at info@fairballotproject.org.

Sincerely,
oo opd,
%'0"@\/// a
Vanv/a
Zina Spezakis
Executive Director
Fair Ballot Project

CC: Press

Source: RUBIN, J. S. (2020, June 26). Can Progressives Change New Jersey? Retrieved from The
American Prospect: https://prospect.org/politics/can-progressives-change-new-jersey/



Pledge

l, , pledge to the voters of Legislative District of the State of
New Jersey that | will support any and all efforts, legislative and otherwise, to reform New Jersey's
primary election ballot system so as to

a) promote equality and fairness between candidates running for the same office, and

b) prevent undue influence on voters based on the design of the ballot itself, by getting rid of
outdated and undemocratic practices such as bracketing, the County Line, preferential ballot draws
for ballot position among candidates running for the same office, columns and rows.

Signature Date

Witness Date
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

CHRISTINE CONFORTI, ARATI KREIBICH, H
MICO LUCIDE, JOSEPH MARCHICA, : CASE NO: 3:20-CV-08267-FLW-TJB
KEVIN MCMILLAN, ZINOVIA SPEZAKIS, s
and NEW JERSEY WORKING FAMILIES
ALLIANCE, INC.,
Plaintiffs,
V.

CHRISTINE GIORDANO HANLON, in her

official capacity as Monmouth County Clerk,
SCOTT M. COLABELLA, in his official
capacity as Ocean County Clerk, PAULA
SOLLAMI COVELLO, in her official capacity
as Mercer County Clerk, JOHN S. HOGAN, in
his official capacity as Bergen County Clerk,
EDWARD P. MCGETTIGAN, in his official
capacity as Atlantic County Clerk, and E.
JUNIOR MALDONADO, in his official

capacity as Hudson County Clerk,
Defendants.

DEFENDANT, E. JUNIOR MALDONADO’S BRIEF IN SUPPORT OF HIS MOTION TO DISMISS
PLAINTIFF’S COMPLAINT, PURSUANT TO F,R.C.P. 12(b) (6), AND JOINING IN CO-
DEFENDANTS’ MOTIONS TO DISMISS

Daniel J. DeSalvo

Deputy County Counsel
Attorney ID# 010502006
HUDSON COUNTY LAW DEPARTMENT
567 Pavonia Avenue

Jersey City, N.J. 07306
Attorney for Defendant,

E. Junior Maldonado, in his
Official capacity as

Hudson County Clerk
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PRELIMINARY STATEMENT

Defendant Maldonado joins in the Motions to Dismiss of the
co-defendants in this matter in all relevant respects and adds
the following points: the Secretary of State and not the County
Clerks is the proper party to defend the State from the
Constitutional Claims; the issues presented by the Plaintiffs
are both moot as to the 2020 ballot drawing, and not yet ripe as
to the 2022 ballot drawing, and the Plaintiff’s Complaint to for
present plausible facts to substantiate their.claims. For those
reasons it is respectfully submitted that. the Plaintiffs’

Complaints be dismissed.

PROCEDURAL HISTORY

On January 25, 2021 the ¥First Amended Complaint was filed
against Defendant E. Junior Maldonado. Acknowledgement of
Service for Defendant Maldonado was entered on February 10,
2021. A scheduling Order was entered by the County on March 10,
2021 permitting all defendants to file Motions to Dismiss by
March 29, 2021. Previously, three defendants had already filed

Motions to Dismiss the Complaint pursuant to F.R.C.P. 12(b) (6).
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STATEMENT OF MATERIAL FACTS

1. Defendant E. Junior Maldonado is the Hudson County Clerk,
and in that capacity, and pursuant to statute, he is
responsible for the preparation of all ballots pertaining

to the elections in the County of Hudson.

2. The design and layout of the ballot in a political party
primary election is governed by Title 19 of the New Jersey
Statutes, which provides the rules for the filing of
petitions, bracketing of candidates, slogans, and the process
for the ballot draw to determine the order of the candidates.

3. During the 2020 Primary electicn there were also in place a
series of Executive Orders. which provided rules for the dates
and times of electiong‘and, also how the elections would be
conducted via absentee ballot.

4. In order to appear on the ballot potential candidates are

required to submit the requisite petition pursuant to

N.J.S.A. 19:23-14. Municipal candidates submit their
petitions to the Municipal Clerk. County Candidates submit
their petitions to the County Clerk. State and Federal

candidates submit their petitions to the Secretary of State.
The Municipal Clerks and the Secretary of State transmit to
the County Clerks which candidates should appear on the

ballot, and for which office, so that the County Clerks may
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prepare the ballots.

5. Candidates are permitted to bracket with whomever candidates
they choose (so long as the candidates consent to being
bracketed together) and this bracketing request must be
submitted within 48 hours of the petition filing deadline,
N.J.S.A. 19:49-2.

6. Plaintiff Spezakis submitted a bracketing request letter on
April 7, 2020 in which Plaintiff requested, “I hereby request
to be bracketed with and otherwise featured on the same line
of the ballot, and with the same slogan, “Not Me. Us.” along
with the candidate for County Freeholder. The letter also
requested that she be bracketed with Lawrence Hamm, candidate
for United States Senate. (See Maldonado Exhibit A).

7. The ballot drawing was conducted on April 9, 2020 at 3:00PM
via Zoom, and streamed live online via Facebook and Instagram
due to the COVID-19 in-person restrictions in place at that
time.

8. The names of the two candidates for United States Senator
were placed on small, white pieces of paper with adhesive
backing. Each candidate’s name was then placed in its own
small, plastic container. The containers were placed in a
wooden “hopper,” which is closed and rotated. The first name
drawn was that of Senate Candidate, Lawrence Hamm. As first

draw his name was placed in Column A. Senator Booker'’s name
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was drawn next and placed in Column B. Because Plaintiff
Spezakis and Mr. Hamm had consented to being bracketed with
each other as candidates, Plaintiff Spezakis’s name was
placed under that of Candidate Hamm and in the row designated
for Congressional candidates. Freeholder candidate, Roger
Quesada, was placed below her name in the row designated for
Freeholder at her request. (See Maldonado Exhibit B)

9. I received no communication from any candidate contesting or
otherwise challenging the ballot drawing for this ballot.
The only written communication zxreceived from Plaintiff
Spezakis subsequent to the Primary Election was a letter
soliciting my signature on a petition for ballot reform. (See
Maldonado Exhibit D).

10. The Primary election occurred on July 7, 2020.

11. Plaintiff Spezakis lost her bid for Congressional

district garnering only 673 (19.8%) votes to Congressman

Pascrell’s 2,607 (76.7%). I certified these results and they
are attached hereto. (See Maldonado Exhibit Q)
12 . Plaintiff Spezakis filed her Amended Complaint on

January 25, 2021. (See DeSalvo Exhibit A)
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LEGAL ARGUMENT

POINT I

PLAINTIFF’'S COMPLAINT SHOULD BE DISMISSED AGAINST E. JUNIOR MALDONADO
IN HIS OFFICIAL CAPACITY AS THE HUDSON COUNTY CLERK BECAUSE THE
SECRETARY OF STATE IS THE PROPER PARTY FOR THE RELIEF SOUGHT, NOT THE
COUNTY CLERK

The enforcement of the election laws in the State of New Jersey
is the duty of the Secretary of State, and she is the proper defendant
in this case. N.J.S.A. 19:31-6a and N.J.S.A. 52:16A-98.
Alternatively, the duties of the County Clerks are largely
ministerial. “The clerk has the responsibility to deal with petitions
for the elections and to set up the ballot arrangements and array.
Unless specifically directed by statute as to a procedure, the clerk

has discretion in carrying out this responsibility. Schundler wv.

Donovan, 377 N.J. Super. 339, 343, 8%2 A.2d 1092, 1095 (App. Div.),

aff'd, 183 N.J. 383, 874 A.2d 506~ (2005) (internal citations omitted).
If discretion is exercised, & court will look only to whether that
discretion was rooted in.reason. Ibid. The statute in question
specifically directs ¢ilie Clerks how to act with regard to ballot draws
and bracketing. The discretion of the Defendant Maldonado is not
being challenged or questioned. Plaintiff’s Complaint claims not that
Defendant Maldonado acted incorrectly, but that the statute as to the
ballot draw and bracketing is unconstitutional. The defense of that
law is not within the authority granted to the Clerk and therefore the

complaint against Defendant Maldonado should be dismissed.
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POINT II

PLAINTIFF’'S COMPLAINT SHOULD BE DISMISSED AGAINST E. JUNIOR MALDONADO
IN HIS OFFICIAL CAPACITY AS THE HUDSON COUNTY CLERK BECAUSE THE MATTER
IS MOOT AS TO THE JULY 2020 PRIMARY ELECTION, AND NOT RIPE FOR
ADJUDICATION AS TO A FUTURE PRIMARY ELECTION

The relief sought by Plaintiff is a declaration that the New
Jersey Statutes in question are unconstitutional. But the harm
alleged by the Plaintiff is that her placement on the ballot
negatively impacted her candidacy. The live controversy then is the
placement on the ballot at the moment the ballot draw is performed,
not the ultimate result of the election. When there is no live
controversy then the case is clearly moot. “A (case is moot when the
issues presented are no longer ‘live’ or the parties lack a legally

cognizable interest in the outcome.” Donovan ex rel. Donovan V.

Punxsutawney Area Sch. Bd., 336 F.3d)211, 216 (3d Cir.2003). Federal

courts are without power to hear moot cases. State Farm Mut. Auto.

Ins. Co. v. Ormston, 550 F.&Jipp. 103, 105 (E.D.Pa.1982) (citing Liner

v. Jafco, Inc., 375 U.S. 301, 306 n. 3, 84 S.Ct. 391, 11 L.Ed.2d 347

(1964)). The Declaratory Judgment Act requires that there be a “case
of actual controversy” between the parties. 28 U.S.C. § 2201 (a).

Here, the harm to plaintiff (if any) arose at the time of the ballot
draw itself. The Plaintiffs never challenged the ballot placement
during a time frame in which a court may have affected her position on
the ballot. Plaintiff did not contest her position on the Hudson
County ballot, ran for office knowing her placement on the ballot, and
lost. No declaratory judgment sought today by the Plaintiff will

address the July 2020 Primary election ballot or the election results.
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Without that live action in controversy this issue is moot and should

not be heard by this Court.

In an effort to cover all bases, Plaintiff simultaneously claims
that the issue is ripe for adjudication because she intends to run for

election again in 2022. The Declaratory Judgment Act provides that “in

a case of actual controversy within its jurisdiction ... any court of
the United States ... may declare the rights and other legal relations
of any interested party seeking such a declaration....” 28 U.S.C. §

2201 (a) . The Third Circuit uses a three part test to evaluate whether
an action for declaratory judgment is ripe, examining: 1) the
adversity of the parties' interest, 2) the conclusiveness of the
judicial judgment, and 3) the practical‘help, or utility of that
judgment . However, “a potential harm 'that is contingent on a future
event occurring will likely not.'satisfy the adversity of interest

prong of the ripeness test” -and warrant dismissal. Pittsburgh Mack

Sales & Serv. Inc. v. Int'l Union of Operating Eng'rs, Local Union No.

66, 580 F.3d 185, 190" (3d Cir.2009)). The matter presented by
Plaintiff is not ripe for adjudication because it is dependent upon
far too many future events: the Plaintiff choosing to run again; the
Plaintiff having the financial resources to run again; the Plaintiff’s
ability to properly submit a valid petition, on time, for the next
primary election. The Plaintiff could obtain the backing of a
political Party, or Plaintiff could begin her own political party.
None of these factors are reasonably foreseeable. Far too many
contingencies exist for this matter to be truly ripe for adjudication.

In no way does the tenuous nature of the future candidacy of the

10
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plaintiff pass the test for ripeness, and the complaint should be

dismissed.

POINT III

PLAINTIFF'S COMPLAINT AGAINST E. JUNIOR MALDONADO IN HIS OFFICIAL
CAPACITY AS THE HUDSON COUNTY CLERK SHOULD BE DISMISSED BECAUSE
PLAINTIFF HAS FAILED TO ASSERT FACTS TO SUPPORT HER CLAIM

Defendant Maldonado cross-moves and joins in the co-defendants'’
motions to dismiss and incorporates their arguments to dismiss
Plainitiffs’ complaints for failure to state a claim upon which relief
can be granted. Defendant Maldonado adds the following discussion to
assert that the complaint of Plaintiff Spezakis-'fails on its face the
scrutiny for sufficient pleading. A complaiunt must state a claim to
relief that is plausible on its face. Ashcroft v. Igbal, 556 U.S.
662, 678 (2009). While the court must take all of the factual
allegations in the complaint as true those “factual allegations must
be enough to raise a right tc relief above a speculative level.” Bell

Atlantic Corp. v. Twombly, 550 U.S. 544, at 555 (2007). Here,

Plaintiff Spezakis’ bkzoad assertions in the Amended Complaint are
internally inconsistent and unsubstantiated. On page 50 of the
Amended Complaint Plaintiff claims that she was “required to bracket
or otherwise associate with candidates for US Senate and Freeholder to
protect her ballot position” and that the result of this “requirement”
“forc[ed] candidates to choose between favorable ballot position and
associational rights [which] wviolate[d] their First Amendment Rights.”
Plaintiff’s Complaint, p 51. There is no evidence provided within the
Amended Complaint to substantiate this claim that Plaintiff Spezakis

was required to associate with any other candidate and did so only to

11
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secure what Plaintiff perceives as a better ballot position. In fact,
it would appear from a review of the letter Plaintiff Spezakis
submitted to the Hudson County Clerk on April 7, 2020 that this choice
was made willingly and with the knowledge and consent of all the other
candidates and with the knowledge of her legal counsel. (Attachment
C). 1In aforesaid letter the Plaintiff not only requests to be
bracketed with Candidate Hamm, as well as a list of County Freeholders
running in various districts, she also requests that all of these
candidates share the same slogan. The sharing of a slogan certainly
speaks to an agreement amongst these candidates on policy, vision, and
shared sense of purpose. This letter alone undermines the credibility
of the statement that Plaintiff Spezakis was “required” to do anything
to preserve a ballot position, as well as the argument that her

associational rights were infringed.

Plaintiff’s Amended Complaint relies primarily on accepting as
true the concept of a “préeferential ballot draw” and the notion that
any candidate who brackets with another candidate who has the
opportunity to be drawn during a ballot drawing received a better
place on the ballot, and therefore receives a better chance at being
successful in an election. (Plaintiff’s Amended Complaint, p
2,10,15,19) and that this (perceived) preference is unconstitutional.
Here, Plaintiff Spezakis bracketed with a senatorial candidate, which
entitled their bracket to a preferential bracket draw. The draw was
conducted and Candidate Hamm was drawn first, putting him in the first
column of the ballot. This draw was not contested or challenged at the

time of the ballot drawing. The election went forward and, despite

12
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this alleged “preferential” position on the ballot, Hamm and Plaintiff
Spezakis still lost by a considerable margin. This set of facts does
not support the claims set forth in the complaint that the lack of a

preferential ballot draw harmed the Plaintiffs.

Throughout the Amended Complaint, Plaintiff Spezakis predicts
that she will run, unbracketed, in 2022 for the 9*® Congressional
District in New Jersey. (Plaintiff’s Amended Complaint, p 54). For
the reasons set forth in Point II of this brief this contention is not
yet ripe for adjudication. However, it also purely speculation at
this point in time, and that speculative pleading of facts in a
complaint does not meet the somewhat more ekacting pleading standards
adopted in Igbal and Twombly.

CONCLUSION
For the foregoing reasons befendant, E. Junior Maldonado,

respectfully requests that the Plaintiffs’ Complaint be dismissed.

Daniel Jy/ﬁeSalvo

Dated: March 29, 2021 Deputy County Counsel

13



Case 3:20-cv-08267-ZNQ-TJB Document 57-4 Filed 03/29/21 Page 1 of 1 PagelD: 710

DONATO J. BATTISTA

HUDSON COUNTY COUNSEL

ADMINISTRATION BUILDING ANNEX

567 PAVONIA AVENUE

JERSEY CITY, NEW JERSEY 07306

(201) 795-6250

BY: DANIEL J. DESALVO (#010502006)
DEPUTY COUNTY COUNSEL
ATTORNEY FOR DEFENDANT, E. JUNIOR MALDONADO, IN
HIS OFFICIAL CAPACITY AS HUDSON COUNTY CLERK

CHRISTINE CONFORTI, ARATI : UNITED STATES DISTRICT COURT
ARATI KREIBICH, MICO LUCIDE : DISTRICT OF NEW JERSEY
JOSEPH MARCHICA, §
KEVIN MCMILLAN, ZINOVIA
SPEZAKIS, & NJ WORKING
FAMILIES ALLIANCE, :

Plaintiffs, : CASE NO.3:20-CV-08267-FLW-TJB
V. .

COUNTY OF HUDSON, E. JUNIOR :(, CERTIFICATION OF SERVICE
MALDONADO, in his official
Capacity as Hudson County
Clerk, et al
Defendants.

I certify that on this day, the accompanying Cross Notice of Motion to Dismiss
Pursuant to Rule 12(b)(6), Certification of Daniel J. DeSalvo along with supporting
Brief and Exhibits submitted on behalf of E. Junior Maldonado, in his official capacity
as as Hudson County Clerk, was electronically filed with the Clerk of the United States
District Court, Newark Vicinage. Copies of the papers will be served upon all counsel
of record by electronic notice and by electronic notice.

Donato J. Battista
Huds

Dated: March 29, 2021 Deputy’County Counsel





