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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

 
BLACK VOTERS MATTER CAPACITY 
BUILDING INSTITUTE, INC., et al.,  
 

Plaintiffs,  
  
v.                         Case No. 2022 CA 000666 

 
CORD BYRD, in his official capacity as 
Florida Secretary of State, et al.,  
 

Defendants. 
 ___________________________________/ 

 
THE SECRETARY’S RESPONSE IN  

OPPOSITION TO PLAINTIFFS’ MOTION TO STRIKE 
 
  The Secretary opposes Plaintiffs’ motion to strike his first and second affirmative 

defenses. See Attachment A (the Secretary’s answer and affirmative defenses). Simply 

put, Plaintiffs bring the wrong type of motion to strike at the wrong time. Their motion 

should therefore be denied.  

Legal Standard 

 Florida Rule of Civil Procedure 1.140 authorizes two types of motions to strike. 

The first type can be brought under Rule 1.140(b). It allows a party to strike an 

insufficient legal defense. See 1972 Amend., Comm. Notes, Fla. R. Civ. P. 1.140 (“The 

proper method of attack for failure to state a legal defense remains a motion to strike” 

“in subdivision (b).”). This type of motion to strike must be brought within 20 days 

after service of the at-issue pleading. Fla. R. Civ. P. 1.140(b); see also 1 Fla. Civ. P. § 7-
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8(b) (2023) (the first type “may be used within 20 days after service to test the legal 

sufficiency of a defense”).     

 The second type is authorized under Rule 1.140(f). It allows a party to strike a 

“redundant, immaterial, impertinent, or scandalous matter from any pleading.” Fla. R. 

Civ. P. 1.140(f). This type of motion to strike may be brought “at any time.” Id.  

Argument 

 Plaintiffs bring their motion to strike under Rule 1.140(f). See Mot. to Strike at 1 

(“Plaintiffs therefore move under Florida Rule of Civil Procedure 1.140(f)”). But really, 

it’s an untimely motion to strike under Rule 1.140(b). The reasons are obvious.  

Despite Rule 1.140(f)’s clear standard, Plaintiffs never argue that the Secretary’s 

two affirmative defenses are “redundant,” “immaterial,” “impertinent,” or 

“scandalous.” In fact, those terms are relegated to only one line in Plaintiffs’ entire 

motion, in the first line of the legal-standard section, where they directly quote Rule 

1.140(f). See Mot. to Strike at 4. Nowhere else are those terms mentioned. Plaintiffs also 

fail to cite a single case that explains what any of those terms mean or how they apply.  

In truth, Plaintiffs’ motion is really a motion to strike under Rule 1.140(b). After 

all, the motion solely challenges the legal sufficiency of the Secretary’s two affirmative 

defenses: Plaintiffs contend that the affirmative defenses are legally insufficient under 

the public-official-standing doctrine. Mot. to Strike at 4 (the “doctrine” “bars” the 

Secretary from raising two affirmative defenses).   
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Unfortunately for Plaintiffs, a motion to strike under Rule 1.140(b) must be 

brought 20 days after service of the at-issue pleading. Fla. R. Civ. P. 1.140(b). Plaintiffs 

didn’t file their motion within that window; they filed it 46 days after the Secretary 

served his answer and affirmative defenses to their amended complaint. Compare Sec’y 

Ans. & Aff. Defs. (filed Feb. 27, 2023), with Mot. to Strike (filed Apr. 14, 2023).   

Nor can Plaintiffs find refuge in their cited case law. Out of the nearly twenty 

cited cases in their motion, only one involves a motion to strike under the public official 

standing doctrine. And Crossings at Fleming Island Community Development District v. 

Echeverri, 991 So. 2d 793, 794 (Fla. 2008), never states that Rule 1.140(f) motion, as 

opposed to Rule 1.140(b) motion, is appropriate in this context. It’s unlikely that the 

Crossings motion was brought under Rule 1.140(f). The terms “redundant,” 

“immaterial,” “impertinent,” and “scandalous” aren’t mentioned in the case. And just 

like Plaintiffs’ motion, the Crossings motion challenges the legal sufficiency of an 

affirmative defense under the public-official-standing doctrine. That rings more of Rule 

1.140(b) than Rule 1.140(f).     

* * * 

 While the Secretary doesn’t discuss the merits of Plaintiffs’ motion, the Florida 

House and the Florida Senate’s response does. The Secretary thus incorporates and 

adopts by reference the merits arguments in their response.  

* * * 

In sum, Plaintiffs’ motion to strike should be denied.  
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DATED: May 5, 2023 Respectfully submitted,  
 
Bradley R. McVay (FBN 79034) 
Deputy Secretary of State 
brad.mcvay@dos.myflorida.com 
Joseph Van de Bogart (FBN 84764) 
General Counsel  
joseph.vandebogart@dos.myflorida.com 
Ashley Davis (FBN 48032) 
Chief Deputy General Counsel 
ashley.davis@dos.myflorida.com 
stephanie.buse@dos.myflorida.com 
W. David Chappell (FBN 120449) 
Assistant General Counsel 
david.chappell@dos.myflorida.com 
FLORIDA DEPARTMENT OF STATE 
R.A. Gray Building 
500 S. Bronough St.  
Tallahassee, FL 32399 
(850) 245-6536 
 
/s/ Mohammad O. Jazil 
Mohammad O. Jazil (FBN 72556) 
mjazil@holtzmanvogel.com 
Gary V. Perko (FBN 855898) 
gperko@holtzmanvogel.com 
Michael Beato (FBN 1017715) 
mbeato@holtzmanvogel.com 
zbennington@holtzmanvogel.com 
HOLTZMAN VOGEL BARAN 
TORCHINSKY & JOSEFIAK 
119 S. Monroe St. Suite 500 
Tallahassee, FL 32301 
(850) 270-5938 
 
Counsel for the Secretary  
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Certificate of Service 
 

I certify that a true and correct copy of the foregoing was served on all parties of 

record through the Florida Courts E-Filing Portal, on May 5, 2023. 

       
/s/ Mohammad O. Jazil 
Mohammad O. Jazil  
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