
IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY 

FLORIDA BLACK VOTERS MATTER  
CAPACITY BUILDING INSTITUTE, INC., et al., Case No. 2022-ca-000666 

Plaintiffs, 

v. 

CORD BYRD, in his official capacity as Florida 
Secretary of State, et al.,  

Defendants. 
_______________________________________/ 

GOVERNOR AND J. ALEX KELLY’S MOTION TO QUASH & FOR PROTECTION 
FROM SUBPOENAS DUCES TECUM FOR DEPOSITION 

The Florida Legislature passed a bill, and the Governor vetoed it. The Florida Legislature 

passed another bill on the same issue (congressional redistricting), and the Governor signed it into 

law. The Plaintiffs have now served subpoenas duces tecum for deposition on Governor DeSantis 

and one of his deputy chiefs of staff, J. Alex Kelly. The Plaintiffs ask to peer behind the legislative 

record, public statements, and public records that serve as sources for the intent and effect behind the 

bill being challenged. The legislative and executive privileges—rooted in the Florida Constitution’s 

express and structural separation of powers, as well as longstanding common law—stand in the 

Plaintiffs’ way. The apex doctrine also applies and prohibits the Plaintiffs from compelling testimony 

from the Governor in this case. See Fla. R. Civ. P. 1.280(h). 

BACKGROUND 

Neither the Governor nor Mr. Kelly is a party to this case. Nevertheless, on July 26, 2022, the 

Plaintiffs served a notice of intent to serve a subpoena duces tecum without deposition on Governor 

DeSantis. Attachment 1; see also Fla. R. Civ. P. 1.351. The Plaintiffs sought documents and 

communications concerning the Governor’s request for an advisory opinion on redistricting from the 
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Florida Supreme Court; the Fair Districts Amendments; the congressional-map-drawing process; 

several specific maps, including Plan P000C0079 and Plan P000C0094; individuals who may have 

assisted with the map-drawing process; and any discussions with members of the U.S. Congress and 

various Republican organizations. On August 5, 2022, the Governor served objections to the notice. 

Attachment 2. 

Shortly thereafter, the Plaintiffs served a subpoena duces tecum for deposition on Governor 

DeSantis, with a deposition date scheduled for the end of August, see Attachment 3; however, the 

Parties agreed to delay the deposition until after the resolution of this motion and schedule a 

deposition date of September 7, 2022. Attachment 4. The Plaintiffs also served a subpoena duces 

tecum for deposition on Mr. Kelly, with a scheduled deposition date of September 7, subject to the 

same agreement. Attachment 5. The subpoena served on the Governor states in the 

“DEFINITIONS AND INSTRUCTIONS” section that the words “you” and “your” include the 

Executive Office of the Governor. Attachment 4. 

Notably, the Plaintiffs have served no “third-party discovery” on political consultants, political 

organizations, or individuals that “reveal[s] direct, secret communications between legislators, 

legislative staff members, partisan organizations, and political consultants.” League of Women Voters of 

Fla. v. Fla. House of Representatives, 132 So. 3d 135, 148 (Fla. 2013) (“Apportionment IV”). No such 

revelations have appeared concerning the Governor’s Office either. And, like it or not, the Governor’s 

reasons for vetoing the redistricting plan first passed by the Florida Legislature during the 2022 Regular 

Session are public. Attachment 6. His reasons for approving the enacted congressional plan—as 

explained by Mr. Kelly in testimony before two legislative committees—are also public. Attachment 

7 (compiling Mr. Kelly’s materials). As such, no intrusion into the decisionmaking process within the 

Executive Office of the Governor, or the Office’s interactions with the Florida Legislature, is 

appropriate or necessary. 
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LEGAL STANDARD 

Courts can both quash subpoenas and otherwise issue protective orders against them. Florida 

Rule of Civil Procedure 1.280(c) enumerates the ways in which a court can provide protection. Among 

the eight methods is an order providing that discovery not be had. Fla. R. Civ. P. 1.280(c)(1); see also 

Fla. R. Civ. P. 1.310(d) (allowing for suspension of depositions). Rule 1.410 also allows courts to 

“quash” subpoenas seeking documentary evidence. Here, the legislative and executive privileges, and 

the apex doctrine (as recognized in Florida Rule of Civil Procedure 1.280(h)), provide the more specific 

bases for relief from the Plaintiffs’ subpoenas. 

ARGUMENT 

 The Governor plays an important role in the legislative process. Among other things, he can 

approve or veto legislation that passes the Florida Legislature. See Art. III, § 8, Fla. Const. The Florida 

Constitution also vests “in a governor” the “supreme executive power” of the State. Art. IV, § 1, Fla. 

Const. Deliberations within the Executive Office of the Governor are thus further protected by the 

executive privilege. And the apex doctrine shields the Governor from having to sit for a deposition. 

The Plaintiffs would have this Court run roughshod over these protections notwithstanding that the 

Governor and his subordinates have already stated publicly the reasons for their actions. And the 

Plaintiffs do so to detract from the fundamental flaw in their case—their unconstitutional demand to 

segregate Floridians into congressional districts based on the color of their skin. This Court should 

quash the subpoenas and otherwise protect the Governor and Mr. Kelly from the subpoenas. 

I. The Legislative Privilege Precludes the Proposed Discovery. 

A. The legislative privilege is rooted in the structure and text of the Florida Constitution and 

bars the kind of inquiry the Plaintiffs seek. The Florida Constitution vests the three branches of the 

state government with distinct “powers and responsibilities.” Bush v. Schiavo, 885 So. 2d 321, 329 (Fla. 

2004). Legislative power is vested in the Florida Legislature, art. III, § 1, Fla. Const.; “supreme 
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executive” power is vested in the Governor, art. IV, § 1, Fla. Const.; and judicial power is vested in 

state courts. Art. V, § 1, Fla. Const. The Florida Constitution also contains an express separation-of-

powers provision, which provides that “powers of the state government” are “divided into legislative, 

executive and judicial branches” and that “[n]o person belonging to one branch shall exercise any 

powers appertaining to either of the other branches unless expressly provided herein.” Art. II, § 3, 

Fla. Const. This provision is enforced “strict[ly],” State v. Cotton, 769 So. 2d 345, 353 (Fla. 2000), 

because the “separation of powers” is the “cornerstone of American democracy.” Schiavo, 885 So. 2d 

at 329. And the Florida Supreme Court has recognized that the Florida Constitution’s structure and 

text prevent one branch of state government from encroaching on the powers and responsibilities of 

another branch. Chiles v. Children A, B, C, D, E, & F, 589 So. 2d 260, 264 (Fla. 1991). That is why, for 

example, a court can’t review the Florida Legislature’s internal procedures, Moffitt v. Willis, 459 So. 2d 

1018, 1021 (Fla. 1984), and the Florida Legislature can’t “pass a law that allows the executive branch 

to interfere with the final judicial determination in a case.” Schiavo, 885 So. 2d at 332. That’s also why 

the State recognizes a legislative privilege. See Apportionment IV, 132 So. 3d at 146. 

The legislative privilege is essential to the proper functioning of the legislative and executive 

branches within their respective roles in the legislative process. Art. III, §§ 7-8, Fla. Const. Both 

branches depend on participants being able to freely act on legislation, as members of the legislative 

branch propose, consider, and vote on legislation, while the executive branch fulfills its responsibilities 

incident to the power to approve or veto legislation. Id. Participants “could not properly do their job 

if they had to sit for depositions every time someone thought they had information that was relevant 

to a particular court case or administrative proceeding.” Apportionment IV, 132 So. 3d at 146. And 

“[o]ur state government could not maintain the proper ‘separation’ required by article II, section 3 if 

the judicial branch could compel an inquiry into” the “aspects of the legislative process.” Fla. House of 

Representatives v. Expedia, Inc., 85 So. 3d 517, 524 (Fla. 1st DCA 2012). The legislative privilege “covers 
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both governors’ and legislators’ actions in the proposal, formulation, and passage of legislation,” and 

thus shields a governor’s participation in the legislative process. In re Hubbard, 803 F.3d 1298, 1308 

(11th Cir. 2015). Indeed, the Florida Constitution establishes the Governor as a “component part of 

the law-making power” when considering action upon legislation. State v. Deal, 24 Fla. 293, 308 (1888).  

In addition to its constitutional foundations, the legislative privilege also arises from the 

common law. Florida has adopted the common and statute laws of England to the extent not 

inconsistent with the U.S. Constitution and acts of the Florida Legislature.  

§ 2.01, Fla. Stat. Because no constitutional provision or act of the legislature has abrogated the 

legislative privileges and immunities recognized at common law, those privileges continue as a matter 

of state law. Expedia, 85 So. 3d at 523; but see Apportionment IV, 132 So. 3d at 144 (“[A]ny common law 

legislative privilege has been abolished by a provision in the Florida Evidence Code,” section 90.501, 

Florida Statutes, “providing that Florida law recognizes only privileges set forth by statute or in the 

state or federal constitutions.”).1 

B. Yet the Plaintiffs persist in their attempt to have participants describe why they did what 

they did beyond the rationale offered in the legislative record, public hearings, and publicly available 

documents. Presumably relying on the Florida Supreme Court’s decision in Apportionment IV, where 

the Florida Supreme Court recognized the legislative privilege, but said that the privilege had to yield 

 
1 Apportionment IV’s abrogation of common law evidentiary privileges was wrong for the 

reasons stated in the dissent. As the dissent recognized Florida has a statute that expressly adopts 
English common law before July 4, 1776: section 2.01, Florida Statutes. 132 So. 3d at 159 (Canady, J., 
dissenting). Under that statute, the “common and statute laws of England which are of a general and 
not a local nature, with the exception hereinafter mentioned, down to the 4th day of July, 1776, are 
declared to be of force in this state; provided, the said statutes and common law be not inconsistent 
with the Constitution and laws of the United States and the acts of the Legislature of this state.”  
§ 2.01, Fla. Stat. Because common law legislative privilege was grounded “in the Bill of Rights of 
1689,” “[b]y the plain terms of section 2.01,” that privilege “is in force under Florida law.” 132 So. 3d 
at 159 (Canady, J., dissenting); cf. Edwards v. Vesilind, 790 S.E.2d 469, 476-77 (Va. 2016) (tracing 
legislative privilege back to “statutes dating as far back as 1512”).          
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to “a compelling, competing interest,” id. at 147, the Plaintiffs think that the legislative privilege must 

again yield simply because this is a redistricting case. Not so. 

In Apportionment IV, the plaintiffs “uncovered” from third-party discovery “communications 

between the Legislature and partisan political organizations and political consultants,” “reveal[ing] a 

secret effort by state legislators involved in the reapportionment process to favor Republicans and 

incumbents in direct violation of article III, section 20(a)” of the Florida Constitution. Id. at 141; accord 

id. at 148 (explaining that the plaintiffs had “uncovered” evidence of “direct, secret communications 

between legislators, legislative staff members, partisan organizations, and political consultants”). With 

this information in hand, the plaintiffs sought to “further develop” the evidence by compelling the 

depositions of legislators and legislative staff. Id. at 141. And, considering this information already in 

the plaintiffs’ hands, the Florida Supreme Court adopted a “balancing approach,” id. at 150, where the 

legislative privilege yielded, in part, to the “compelling, competing constitutional interest in prohibiting 

the Legislature from engaging in unconstitutional partisan political gerrymandering.” Id. at 151. 

The problem here is that there’s no “third-party discovery” that “reveal[s] direct, secret 

communications between legislators, legislative staff members, partisan organizations, and political 

consultants.” Id. at 148. Rather, the Governor’s reasons for vetoing the redistricting plan first passed 

by the Florida Legislature during the 2022 Regular Session are a matter of public record. Attachment 

6. As are the reasons the Governor pushed for a race-neutral congressional map that emphasized 

traditional redistricting criteria such as compactness and adherence to political and geographic 

boundaries. Attachment 7. Unlike Apportionment IV then, the Plaintiffs are armed with no evidence 

that contradicts these public statements or otherwise tips the balance against the well-recognized 

interests that protect the legislative process. Indeed, if the Plaintiffs were right, then anyone could 

simply file a complaint and, without more, proceed to depose Florida’s Governor, as well as his staff, 

and members of the Florida Legislature whenever new districts are established. That is not the law. 
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Nothing in Apportionment IV establishes a per se rule requiring an intrusion on the legislative privilege 

and the forced disclosure of documents and testimony concerning the Executive Office of the 

Governor’s interactions with the Florida Legislature (or the inner workings of the Office itself). 

C. That said, should this Court read Apportionment IV to authorize the discovery the Plaintiffs 

seek here, then, for the reasons set forth in the Apportionment IV dissent, Apportionment IV’s balancing 

approach to the legislative privilege must be overruled. 

The Apportionment IV dissent noted that the majority’s balancing approach was unmoored 

from the Florida Constitution’s text. The Fair Districts Amendments—the Florida Constitution’s 

more recent redistricting standards—“say[] nothing about judicial scrutiny or the legislative privilege” 

and thus cannot be used to negate a constitutionally grounded privilege like the legislative privilege. 

132 So. 3d at 160 (Canady, J., dissenting). Instead, as Justice Canady explained, the majority relied only 

on “unfettered judicial discretion: the legislative privilege inherent in the separation of powers will 

give way to the extent that an entirely subjective judicial determination requires that the privilege must 

give way.” Id. at 159. That “radical change in the relationship between the judicial branch and the 

legislative branch” unconstitutionally thrusts “judicial officers into the internal workings of the 

legislative process.” Id. at 160. Worse still, the majority’s approach failed to show the respect “that one 

branch of government should” afford “an equal and coordinate branch of government.” Id. at 159-

60. “When the judicial branch is called on to consider the scope of a privilege granted by the 

Constitution to another branch of government, it is incumbent upon the judicial branch to articulate 

clearly grounded, objective rules that can be applied without the suggestion that the coordinate 

branch’s privilege is subject to diminishment or abrogation through the unfettered discretion of 

judges.” Id. at 160. The majority’s balancing approach offered no such clear rules. Id. To the extent 

that balancing approach has been triggered—and it hasn’t—that approach must itself be overruled in 

favor of a reliable legislative privilege in civil cases. See In re Hubbard, 803 F.3d at 1311-12 (explaining 
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that the “legislative privilege must yield in some circumstances where necessary to vindicate important 

federal interests such as the enforcement of federal criminal statutes,” but that “there is a fundamental 

difference between civil actions by private plaintiffs and criminal prosecutions by the federal 

government” (internal quotation marks omitted)). 

II. The Executive Privilege Precludes the Proposed Discovery. 

A. The executive privilege provides a separate basis to quash the subpoenas. Though not yet 

specifically recognized in Florida, the executive privilege—like the legislative privilege—is rooted in 

the Florida Constitution’s text and structure. See supra.2 It ensures the proper functioning of the 

Executive Office of the Governor—which is “fundamental to the operation of Government and 

inextricably rooted in the separation of powers.” United States v. Nixon, 418 U.S. 683, 708 (1974). The 

Office properly functions when the Governor can make good decisions to “protect[]” the “public 

interest.” Id. He does so by evaluating legislation and determining whether he should approve, veto, 

or take no action. Id. And to make good decisions, he must be allowed to receive “candid, objective, 

and even blunt or harsh opinions” from his advisors. Id. “[T]hose who assist him must be free to 

explore alternatives in the process of shaping policies.” Id. In that way, the privilege “promot[es] the 

effective discharge of” the “chief executive’s constitutional duties.” Freedom Found. v. Gregoire, 310 P.3d 

1252, 1258 (Wash. 2013). Otherwise, the Governor would be subjected to “unconstitutional 

interference in his exercise of his constitutional powers and duties and subject him to examination on 

every piece of legislation that the” legislature “enacts, thereby creating potential for conflict between 

co-equal branches of government.” League of Women Voters v. Commonwealth, 177 A.3d 1010, 1019 (Pa. 

2017); see also Freedom Found., 310 P.3d at 1258 (explaining that failure to recognize the privilege would 

 
2 The U.S. Supreme Court and various state courts have recognized the executive privilege. See 

United States v. Nixon, 418 U.S. 683, 708 (1974); Protect Fayetteville v. City of Fayetteville, 566 S.W. 3d 105, 
110 (Ark. 2019) (collecting cases from Washington, New Mexico, Ohio, Delaware, Maryland, and 
New Jersey). 
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“subvert the integrity of the governor’s decision making process, damaging the functionality of the 

executive branch and transgressing the boundaries set by our separation of powers doctrine”). 

B. The executive privilege shields the Governor, his Office, and Mr. Kelly from inquiries

regarding the bill that created Florida’s congressional districts. Though both the Governor’s basic 

rationale (race neutrality) and Mr. Kelly’s testimony (his district-by-district presentation before the 

Florida Legislature) are already public, any further inquiry through the subpoenas at issue would have 

a chilling effect on the Executive Office of the Governor and the processes undertaken when 

promoting and supporting legislation. There’s no reason for such intrusion in this civil case, especially 

when there have been no indicia of improper purpose as there was in the last decade’s redistricting 

process. Notably, because Apportionment IV did not concern the executive privilege, this Court remains 

free to do what the structure and text of the Florida Constitution demand: quash the subpoenas duces 

tecum for deposition testimony from the Governor and Deputy Chief of Staff Kelly concerning the 

Florida Legislature’s intent in enacting a bill that apportioned the State’s congressional districts. 

III. The Apex Doctrine Precludes the Governor’s Deposition.

A. Even if the Governor of Florida held no constitutional privileges—though he clearly

does—the subpoena issued against him should be quashed in accordance with the “apex doctrine.” 

Florida Rule of Civil Procedure 1.280(h) provides that “[a] current or former high-level government 

or corporate officer may seek an order preventing the officer from being subject to a deposition.” As 

the Florida Supreme Court recognized when it adopted the rule, “[t]he point of the apex doctrine is 

to balance the competing goals of limiting potential discovery abuse and ensuring litigants’ access to 

necessary information.” In re: Amendment to Fla. Rule of Civ. Procedure 1.280, 324 So. 3d 459, 461 (Fla. 

2021). “Properly applied, the doctrine will prevent undue harassment and oppression of high-level 

officials while still providing a [party] with several less-intrusive mechanisms to obtain the necessary 
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discovery, and allowing for the possibility of conducting the high-level deposition if warranted.” Id. 

(internal quotation marks omitted). The Florida Supreme Court explained the burdens as follows: 

[T]he person or party resisting a deposition has two burdens: a burden to persuade the 
court that the would-be deponent meets the high-level officer requirement, and a 
burden to produce an affidavit or declaration explaining the official’s lack of unique, 
personal knowledge of the issues being litigated. If the resisting person or party 
satisfies those burdens, and the deposition-seeker still wants to depose the highlevel 
officer, the deposition-seeker bears the burden to persuade the court that it has 
exhausted other discovery, that such discovery is inadequate, and that the officer has 
unique, personal knowledge of discoverable information. 
 

Id. at 463. 

B. Here, Governor DeSantis unquestionably is a high-level government officer; indeed, he is 

vested with the supreme executive power of the State of Florida. Art. IV, §1, Fla. Const. And, as 

explained in the attached declaration, the Governor does not have unique personal knowledge of the 

issues being litigated. Attachment 8. Throughout the redistricting process, as with other legislative 

initiatives, the Governor acted through or with the assistance of his staff. His staff is in as good a 

position as the Governor himself to answer questions about the actions taken by him and the Office 

should that ever become necessary. For instance, the Governor’s staff, notably Mr. Kelly, was 

responsible for drawing the maps that the Executive Office of the Governor proposed to the Florida 

Legislature. And, as already noted above, the reasons for rejecting the maps initially passed by the 

Legislature and for supporting the State’s enacted plan were developed with the assistance of the 

Governor’s staff and were publicly disclosed through various means. These means included the 

Governor’s advisory opinion request and subsequent briefing; public presentations and materials 

made available during the regular legislative session; the Governor’s veto message and accompanying 

memorandum; and Mr. Kelly’s public presentation to the Florida House and Senate during the special 

legislative session. See Attachments 6 and 7. A deposition of the Governor of Florida would reveal 

no unique information that isn’t otherwise available to the Plaintiffs. 
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At a minimum, then, the apex doctrine, as explicated in Rule 1.280(h) and by the Florida 

Supreme Court, prohibits Governor DeSantis’s deposition. 

CONCLUSION 

For the reasons discussed above, the Court should quash the Plaintiffs’ subpoenas duces 

tecum for deposition. 
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CERTIFICATE OF SERVICE 

I certify that this document was served on all parties of record through the e-filing portal on 

September 6, 2022. 

     

/s/ Mohammad O. Jazil 
Mohammad O. Jazil  

 

DATED: September 6, 2022   
 

/s/ Mohammad O. Jazil 
Mohammad O. Jazil (FBN 72556) 
mjazil@holtzmanvogel.com 
Gary V. Perko (FBN 855898) 
gperko@holtzmanvogel.com 
Michael Beato (FBN 1017715) 
mbeato@holtzmanvogel.com 
zbennington@holtzmanvogel.com 
HOLTZMAN VOGEL BARAN TORCHINSKY & 
JOSEFIAK PLLC 
119 S. Monroe St. Suite 500 
Tallahassee, FL 32301 
(850) 270-5938 
Counsel for the Governor’s Office   
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY 

 
FLORIDA BLACK VOTERS MATTER  
CAPACITY BUILDING INSTITUTE, INC., et al.,   Case No. 2022-ca-000666  
 

Plaintiffs,  
 

v.  
 
CORD BYRD, in his official capacity as Florida  
Secretary of State, et al.,  
 

Defendants. 
_______________________________________/ 

ATTACHMENT INDEX 
 
Attachment Number Title 

Attachment 1 Plaintiffs’ Notice of Intent to Serve Subpoena Duces Tecum Without 

Deposition on Non-Parties  

Attachment 2 Governor DeSantis and the Executive Office of the Governor’s 

Objections to Plaintiffs’ Subpoena Duces Tecum 

Attachment 3 Subpoena Duces Tecum for Deposition of Governor DeSantis  

Attachment 4 Subpoena Duces Tecum for Video Deposition of Governor DeSantis  

Attachment 5 Subpoena Duces Tecum for Video Deposition of J. Alex Kelly  

Attachment 6 Governor DeSantis’s CS/SB 102 Veto Message and Attached 

Memorandum  

Attachment 7 Materials Presented to the Florida Legislature Concerning Redistricting 

and Links to Legislative Hearings  

Attachment 8 Declaration of Governor DeSantis  
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT  
IN AND FOR LEON COUNTY, FLORIDA 

 

BLACK VOTERS MATTER CAPACITY 
BUILDING INSTITUTE, INC., EQUAL 
GROUND EDUCATION FUND, INC., 
LEAGUE OF WOMEN VOTERS OF 
FLORIDA, INC., LEAGUE OF WOMEN 
VOTERS OF FLORIDA EDUCATION 
FUND, INC., FLORIDA RISING 
TOGETHER, PASTOR REGINALD 
GUNDY, SYLVIA YOUNG, PHYLLIS 
WILEY, ANDREA HERSHORIN, 
ANAYDIA CONNOLLY, BRANDON P. 
NELSON, KATIE YARROWS, CYNTHIA 
LIPPERT, KISHA LINEBAUGH, BEATRIZ 
ALONSO, GONZALO ALFREDO 
PEDROSO, and ILEANA CABAN, 

Plaintiffs, 

v. 

CORD BYRD, in his official capacity as 
Florida Secretary of State, ASHLEY MOODY, 
in her official capacity as Florida Attorney 
General, the FLORIDA SENATE, and the 
FLORIDA HOUSE OF 
REPRESENTATIVES,  

Defendants. 

 
 
Case No. 2022-ca-000666 
 
 
 

PLAINTIFFS’ NOTICE OF INTENT TO SERVE SUBPOENA DUCES TECUM 
WITHOUT DEPOSITION ON NON-PARTIES  

 
YOU ARE HEREBY notified that after ten (10) days from the date of service of this notice, 

if no objections are served by any party, undersigned counsel for Plaintiffs Black Voters Matter 

Capacity Building Institute, Inc., Equal Ground Education Fund, Inc., League of Women Voters 

of Florida, Inc., League of Women Voters of Florida Education Fund, Inc., Florida Rising 

Together, Pastor Reginald Gundy, Sylvia Young, Phyllis Wiley, Andrea Hershorin, Anaydia 
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Connolly, Brandon Nelson, Katie Yarrows, Cynthia Lippert, Kisha Linebaugh, Beatriz Alonso, 

Gonzalo Alfredo Pedroso, and Ileana Caban, will issue the attached Subpoena Duces Tecum 

Without Deposition pursuant to Florida Rule of Civil Procedure 1.351 upon the Executive Office 

of Governor Ron DeSantis and Governor Ron DeSantis. The materials received pursuant to the 

attached Subpoena will be used for discovery, at trial, and for such other purposes as are permitted 

under the applicable Florida Statutes and Florida Rules of Civil Procedure.  

 
Dated: July 26, 2022 
 
/s/ Frederick S. Wermuth  
Frederick S. Wermuth 
Florida Bar No. 0184111 
Thomas A. Zehnder 
Florida Bar No. 0063274 
KING, BLACKWELL, ZEHNDER & 
WERMUTH, P.A. 
P.O. Box 1631 
Orlando, Florida 32802 
Telephone: (407) 422-2472 
Facsimile: (407) 648-0161 
fwermuth@kbzwlaw.com 
tzehnder@kbzwlaw.com 
 
John M. Devaney** 
PERKINS COIE LLP 
700 Thirteenth Street N.W., Suite 600 
Washington, D.C. 20005 
Telephone: (202) 654-6200 
Facsimile: (202) 654-6211 
jdevaney@perkinscoie.com 

Abha Khanna** 
Jonathan P. Hawley** 
ELIAS LAW GROUP LLP 
1700 Seventh Avenue, Suite 2100 
Seattle, Washington 98101 
Telephone: (206) 656-0177 
Facsimile: (206) 656-0180 
akhanna@elias.law 
jhawley@elias.law 
 
Christina A. Ford 
Florida Bar No. 1011634 
Joseph N. Posimato** 
Graham W. White** 
Harleen K. Gambhir** 
ELIAS LAW GROUP LLP 
10 G Street NE, Suite 600 
Washington, D.C. 20002 
Phone: (202) 968-4490 
Facsimile: (202) 968-4498 
cford@elias.law 
jposimato@elias.law 
gwhite@elias.law 
hgambhir@elias.law 
 
Counsel for Plaintiffs 
 
**Admitted pro hac vice 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on July 26, 2022 I electronically filed the foregoing using the 

State of Florida ePortal Filing System, which will serve an electronic copy to counsel in the Service 

List below.   

/s/ Frederick S. Wermuth   
Frederick S. Wermuth 
Florida Bar No. 0184111 
 
Counsel for Plaintiffs 

 

SERVICE LIST 

Bradley R. McVay 
Ashley Davis  
Florida Department of State  
R.A. Gray Building 
500 South Bronough Street 
Tallahassee, FL 32399 
brad.mcvay@dos.myflorida.com  
ashley.davis@dos.myflorida.com  
 
Mohammed O. Jazil 
Michael Beato  
Holtzman Vogel Baran Torchinsky  
  & Josefiak, PLLC 
119 S. Monroe Street, Suite 500 
Tallahassee, FL 32301 
mjazil@holtzmanvogel.com  
mbeato@holtzmanvogel.com 
 
Counsel for Florida Secretary of State 

Daniel E. Nordby 
Shutts & Bowen LLP 
215 S. Monroe Street 
Suite 804 
Tallahassee, FL 32301 
ndordby@shutts.com  
 
Counsel for Florida Senate 
 
 
Andy Bardos, Esq. 
GrayRobinson, P.A. 
301 S. Bronough Street 
Suite 600 
Tallahassee, FL 32302 
andy.bardos@gray-robinson.com 
 
Counsel for the Florida House of Representatives  
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT  
IN AND FOR LEON COUNTY, FLORIDA 

 

BLACK VOTERS MATTER CAPACITY 
BUILDING INSTITUTE, INC., EQUAL 
GROUND EDUCATION FUND, INC., 
LEAGUE OF WOMEN VOTERS OF 
FLORIDA, INC., LEAGUE OF WOMEN 
VOTERS OF FLORIDA EDUCATION 
FUND, INC., FLORIDA RISING 
TOGETHER, PASTOR REGINALD 
GUNDY, SYLVIA YOUNG, PHYLLIS 
WILEY, ANDREA HERSHORIN, 
ANAYDIA CONNOLLY, BRANDON P. 
NELSON, KATIE YARROWS, CYNTHIA 
LIPPERT, KISHA LINEBAUGH, BEATRIZ 
ALONSO, GONZALO ALFREDO 
PEDROSO, and ILEANA CABAN, 

Plaintiffs, 

v. 

CORD BYRD, in his official capacity as 
Florida Secretary of State, ASHLEY MOODY, 
in her official capacity as Florida Attorney 
General, the FLORIDA SENATE, and the 
FLORIDA HOUSE OF 
REPRESENTATIVES, 

Defendants. 

 
 
Case No. 2022-ca-000666 
 
 
 

 

SUBPOENA DUCES TECUM FOR PRODUCTION OF DOCUMENTS WITHOUT 
DEPOSITION PURSUANT TO FLA. R. CIV. P. 1.351 

 

THE STATE OF FLORIDA: 
 
To:  Governor Ron DeSantis, personally and in his official capacity 

Executive Office of Governor Ron DeSantis  
 400 S Monroe St., Suite 209, Tallahassee, FL 32399 
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YOU ARE COMMANDED to appear at the offices of Phipps Reporting, 2894 Remington 
Green Lane, Suite A, Tallahassee, FL 32308 on August 19, 2022 at 10:00 a.m. and have with you 
at that time and place the following: 

 
SEE ATTACHED SCHEDULE A 

 
These items will be inspected and may be copied at that time.  You will not be required to 

surrender the original items.  You may comply with this subpoena by providing legible copies of 
these items to be produced to the attorney whose name appears on this subpoena on or before the 
scheduled date of production.  You may condition the preparation of the copies upon the payment 
in advance of the reasonable cost of preparation.  **IF THE COST OF PRODUCING THE 
REQUESTED DOCUMENTS WILL EXCEED $100.00, PLEASE CONTACT THOMAS A. 
ZEHNDER, 25 EAST PINE STREET, ORLANDO, FL 32801, TELEPHONE: (407) 422-2472, 
FOR FURTHER INSTRUCTIONS BEFORE INCURRING THE COST OF PRODUCING THE 
REQUESTED DOCUMENTS. 

 
You may mail or deliver the copies to the attorney whose name appears on this subpoena 

and thereby eliminate your appearance at the time and place specified above.  You have the right 
to object to the production pursuant to this subpoena at any time before production by giving 
written notice to the attorney whose name appears on this subpoena.  THIS WILL NOT BE A 
DEPOSITION.  NO TESTIMONY WILL BE GIVEN. 
 

If you fail to: 
 

(1) appear as specified; or 
(2) furnish the records instead of appearing as provided above; or 
(3) object to this subpoena, 

 
you may be in contempt of court.  You are subpoenaed to appear by the following attorney, and 
unless excused from this subpoena by this attorney or the court, you shall respond to this subpoena 
as directed.   
 
 
Dated:            By: /s/ Frederick S. Wermuth 
      Frederick S. Wermuth 
      FOR THE COURT 
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Subpoena issued by: 
Frederick S. Wermuth 
Florida Bar No. 0184111 
KING, BLACKWELL, ZEHNDER & WERMUTH, P.A. 
P.O. Box 1631 
Orlando, Florida 32802 
Telephone: (407) 422-2472 
Facsimile: (407) 648-0161 
fwermuth@kbzwlaw.com 
 
Counsel for Plaintiffs 
 
 
IF YOU ARE A PERSON WITH A DISABILITY WHO NEEDS ANY 
ACCOMMODATIONS IN ORDER TO PARTICIPATE IN THIS 
PROCEEDING, YOU ARE ENTITLED, AT NO COST TO YOU, TO THE 
PROVISION OF CERTAIN ASSISTANCE.  PLEASE CONTACT THE ADA 
COORDINATOR, HUMAN RESOURCES, ORANGE COUNTY 
COURTHOUSE, 425 N. ORANGE AVE., SUITE 510, ORLANDO, FLORIDA 
(407) 836-2303, AT LEAST 7 DAYS BEFORE YOUR SCHEDULED COURT 
APPEARANCE, OR IMMEDIATELY UPON RECEIVING THIS COURT 
NOTIFICATION.  IF THE TIME BEFORE THE SCHEDULED 
APPEARANCE IS LESS THAN 7 DAYS, OR IF YOU ARE HEARING OR 
VOICE IMPAIRED, CALL 711. 
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SCHEDULE A 
 

DEFINITIONS AND INSTRUCTIONS 
 

A. Notwithstanding any definition set forth below, each word, term, or phrase used in these 
requests is intended to have the broadest meaning permitted under the Florida Rules of Civil 
Procedure. 

 
B. Words or terms not specifically defined herein have the meaning commonly understood, and 

no definition is intended as exclusive.  
 

C. The following terms shall have the meanings indicated below:  
 

(1) The terms “you,” and “your” shall mean Governor Ron DeSantis, in his capacity as 
an individual and as Governor of Florida, and covers the Executive Office of 
Governor Ron DeSantis as well as present and former agents, assigns, employees, 
partners, successors, predecessors, associates, personnel, staff, officers, 
representatives, attorneys, and other persons or entities acting or purporting to act on 
behalf of Governor Ron DeSantis or the Executive Office of Governor Ron DeSantis. 

 
(2) The term “Legislature” shall mean the Florida Legislature, including but not limited 

to the Florida House of Representatives, the Florida Senate, the Florida Senate 
Committee on Reapportionment, the Florida Senate Select Subcommittee on 
Congressional Reapportionment, the Florida Senate Select Subcommittee on 
Legislative Reapportionment, the Florida House Congressional Redistricting 
Committee, the Florida House Congressional Redistricting Subcommittee, the Florida 
House State Legislative Redistricting Subcommittee, and their respective members 
and staff.  

 
(3) The term “Fair Districts Amendments” shall mean Article III, Sections 20 and 21 of 

the Florida Constitution.  
 
(4) The term “Enacted Plan” shall mean the congressional district plan passed by the 

Legislature on April 21, 2022, or any drafts or precursors thereof.   
 
(5) The term “Plan P000C0079” shall mean the congressional district plan submitted to 

the Legislature on January 16, 2022 by Ryan Newman, Counsel to the Governor, or 
any drafts or precursors thereof. 

 
(6) The term “Plan P000C0094” shall mean the congressional district plan submitted to 

the Legislature on February 14, 2022 by Ryan Newman, Counsel to the Governor, or 
any drafts or precursors thereof. 

 
(7) The term “Plan H000C8019” shall mean the congressional district plan approved by 

the Legislature on March 4, 2022, or any drafts or precursors thereof.  
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(8) The term “Plan H000C8015” shall mean the congressional district plan approved by 
the Legislature on March 4, 2022, with the recommendation that the plan take effect 
if the Plan H000C8019 was found unconstitutional.  

 
(9) The term “Proposed Plans” shall mean all congressional redistricting plans drawn, 

considered, reviewed, proposed, or adopted by you or the Legislature during 2022, as 
well as any drafts or precursors of those plans or subsequent amendments thereof. 

 
(10) The term “map drawer” shall mean anyone who assisted, advised, or provided input 

or feedback in the creation of any Proposed Plan, regardless of whether or not they 
were compensated for their services or participated in an official or unofficial 
capacity. 

 
(11) The term “mapping software” means any and all digital programs that may be used to 

assist in drawing congressional districts.  
 

(12) The term “person” shall mean and include natural persons, governmental entities, 
proprietorships, corporations, partnerships, joint ventures, and each other form of 
organization, entity or association. 

 
(13) The term “document” is used in the broadest possible sense and shall mean, without 

limitation, any tangible thing on or in which data are preserved by any means or in 
any form, including, without limiting the generality of its meaning, electronically 
stored information (ESI) or recorded material of any kind such as email or other 
electronic correspondence, including any electronic or computerized record from 
which information can be obtained or translated, correspondence, letters, envelopes, 
telegrams, facsimiles, telexes, text messages, minutes, notes or memoranda of 
personal or telephone conversations or conferences, telephone logs, memoranda, 
handwritten or stenographic notes, diaries, calendars, contracts, purchase orders, 
invoices, accounts, ledgers, evaluations, analyses, forecasts, statistics, estimates, 
reviews, working papers, reports, studies, books, magazines, newspapers, booklets, 
brochures, catalogs, pamphlets, instructions, circulars, bulletins, trade letters, press 
releases, charts, maps, geological or geophysical logs, diagrams, designs, 
specifications, blueprints, sketches, drawings, pictures, photographs, motion pictures, 
negatives, undeveloped film, video or audio tapes, belts or discs, voice recordings, 
transcripts or transcriptions, computer printouts, magnetically encoded cards or tapes, 
punched cards or tapes, microfilms, microfiches, and any other data compilations from 
which words, numbers, images or other information can be obtained (translated, if 
necessary, through appropriate devices into reasonably useable form), whether or not 
privileged, that is in your possession, custody or control, and shall include all originals, 
drafts and non-identical copies of such documents, whether sent or received or neither. 

 
(14) The term “communication” shall mean the transmission of any verbal or nonverbal, 

written or non-written message, information, sign, symbol, or behavior, and shall 
include the process by which such transmission occurs. 
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(15) The terms “relating to” and “concerning” shall mean referring to, related to, regarding, 
consisting of, pertaining to, reflecting, evidencing, describing, constituting, or being 
in any way logically or factually connected with the matter discussed, including any 
connection, direct or indirect, whatsoever with the requested topic, without limitation, 
unless otherwise specified in the Request. 

 
D. Notwithstanding any of the provisions below, Respondents should not produce any 

documents or communications that are currently publicly available on the Legislature’s or the 
Governor’s official websites.  
 

E. Unless otherwise specified, the time period for all documents or communications requested 
is January 1, 2021 to the present day.  
 

F. The following rules of construction apply to all requests for production: 
 

a. The terms “all” and “any” shall each be construed as encompassing any and all; 
 

b. All uses of the word “each” include “every” (and vice versa); 
 

c. The connective terms “and” and “or” shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the requests all responses that 
might otherwise be construed to be outside of its scope, so that the fullest disclosure 
of information, documents, and communications is achieved; 
 

d. The term “including” shall be construed without limitation; 
 

e. The use of a verb in any tense encompasses the use of the verb in all tenses; 
 

f. References to agents, assigns, employees, partners, successors, predecessors, 
associates, personnel, staff, officers, agents, representatives, attorneys, and other 
persons or entities acting or purporting to act on your behalf include both current and 
former agents, assigns, employees, partners, successors, predecessors, associates, 
personnel, staff, officers, agents, representatives, attorneys, and other persons or 
entities acting or purporting to act on your behalf; and  
 

g. References to any entity include all of that entity’s agents, assigns, employees, 
partners, successors, predecessors, associates, personnel, staff, officers, agents, 
representatives, attorneys, and other persons or entities acting or purporting to act on 
that entities’ behalf. 
 

h. The singular number and masculine gender shall include, and be applied as, the plural 
or the feminine gender or neuter, and vice-versa, as the circumstances of the particular 
requests may make appropriate. 

 
G. Each request for documents or communications shall be construed according to its most 

inclusive meaning so that if information, a document, or a communication is responsive to 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



any reasonable interpretation of the request, the information, document, or communication is 
responsive.  

 
H. If you deem any request for documents or communications to call for the production of 

privileged or otherwise nondisclosable materials and you assert such claim, furnish a list at 
the time of production identifying each document or communication so withheld together with 
the following information: 

 
(1)  the reason for withholding each such document, communication, or material, stated 

with sufficient particularity so as to permit the Court to adjudicate the validity of the 
claimed privilege; 

 
(2)  a statement of the facts constituting the basis for any claim of privilege or other ground 

of non-disclosure; and 
 

(3)  a brief description of each such document, communication, or other material, 
including: 

 
(a) the type of document or communication; 

 
(b) the date of the document or communication; 
 
(c) the name of its author(s) or preparer(s) and an identification by employment 

and title of each such person(s); 
 

(d) the name of each person to whom the document, communication, or other 
material was sent or who has had access to, or custody of, the document, 
communication, or other material, together with an identification of each such 
person(s); 
 

(e) the subject matter of the document or communication; 
 
(d)  the paragraph of this request to which the document, communication, or other 

material is responsive; and 
 
(e)  in the case of any document, communication, or other material that relates in 

any way to a meeting or conversation, identification of such meeting or 
conversation and the persons attending or participating in such meeting or 
conversation. 

 
I. You are required by Florida law to produce all requested documents or communications, 

wherever located, that are in your possession, custody, or control, including documents or 
communications that you have a right to obtain, or to compel the production of, from any third 
party (including, but not limited to, any financial institution and telephone carrier).  
 

J. With respect to each request, Plaintiffs request that you identify and produce all documents 
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or communications that are known to you or that you can locate or discover that are in your 
possession, custody or control, from whatever source derived, which, directly or indirectly, 
relate, refer or pertain to the subject matter of the request made, including, without limitation, 
all such documents or communications in the files (whether they be denominated personal, 
business or any other files) in the possession, custody or control of you or, as applicable, of 
your employees, agents, representatives or other persons acting on your behalf or under your 
control. 
 

K. Plaintiffs request that, if you have no documents or communications responsive to a request, 
then you shall so state.  
 

L. If you assert that any requested document or communication has been lost, destroyed, or 
discarded, please identify each such document as completely as possible, and provide the 
following information: 
 

a. the date of loss, destruction, or discarding; 
 

b. the circumstances of the loss, destruction, or discarding; and 
 

c. if destroyed or discarded: 
 

i. the manner of destruction or discarding; 
 

ii. the reason for destruction or discarding; 
 

iii. the identity of the person authorizing the destruction or discarding; and  
 

iv. the identity of the person who destroyed or discarded the document or 
communication.  

 
M. Plaintiffs request that you produce all responsive documents, communications, or other 

materials in an orderly manner (and with appropriate markings or other identification) so that 
Plaintiffs will be able to identify the source of the document, communication, other material, 
the file in which the document, communication, or other material was maintained, the person 
to whom such file belongs, and the specific request to which the document, communication, 
or other material is responsive. 
 

N. These requests shall be deemed to be continuing so as to require further and supplemental 
production if you receive or discover additional documents, communications, or other 
material between the time of original production and the time of any hearing, trial, or other 
presentation of evidence in this matter.  
 

O. All documents or communications are to be produced in electronic form. Documents or 
communications produced electronically should be produced in native format with all 
metadata intact. For any election or voter data file, please produce in CSV format if available. 
If this is not available, please produce in PDF format. For other documents or 
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communications, to the extent documents or communications can be accurately represented 
in black and white, they should be produced in single-page Tagged Image File Format 
(“TIFF”), together with any related field-delimited load files (e.g., Concordance DAT, CSV, 
OPT, LOG). Each TIFF document or communication shall be produced with an image load 
file in standard Opticon (*.log) format that reflects the parent / child relationship and also 
includes the beginning Bates number; ending Bates number; beginning Attachment Bates 
number; ending Attaching Bates number; custodian; date sent (for email messages); date 
modified (for email and non-email messages) where information is available; author (for 
email and non-email messages); and subject (for email messages). The TIFF images shall also 
be accompanied by extracted text or, for those files that do not have extracted text upon being 
processed (such as hard copy documents), optical character recognition (“OCR”) text data; 
such extracted text or OCR text data shall be provided in document level form and named 
after the TIFF image. Documents or communications that contain redactions shall be OCR’d 
after the redaction is applied to the image, and the OCR will be produced in place of extracted 
text at the document level. Notwithstanding the foregoing, the parties may negotiate a separate 
production format (including native format) for any documents or communications not 
reasonably producible or readable as standard image files, such as audio files or large 
spreadsheets. 
 

P. For documents or communications produced in TIFF format that originated in electronic 
form, metadata shall be included with the data load files described above and shall include (at 
a minimum) the following information: file name (including extension); original file path; 
page count; creation date and time; last saved date and time; last modified date and time; 
author; custodian of the document or communications (that is, the custodian from whom the 
document or communication was collected or, if collected from a shared drive or server, the 
name of the shared drive or server); and MD5 hash value. In addition, for email documents or 
communications, the data load files shall also include the following metadata: sent date; sent 
time; received date; received time; “to” name(s) and address(es); “from” name and address; 
“cc” name(s) and address(es); “bcc” name(s) and address(es); subject; names of 
attachment(s); and attachment(s) count. All images and load files must be named or put in 
folders in such a manner that all records can be imported without modification of any path or 
file name information. 
 

Q. If a responsive communication, document, or tangible thing has been prepared in copies that 
are not identical, or if additional copies have been made that are no longer identical, or if 
original identical copies are no longer identical by reason of subsequent notations on the front 
or back of pages thereto, each non-identical copy is a separate communication, document, or 
tangible thing and shall be produced. 
 

R. Produce any password-protected documents or communications with any applicable 
passwords. 
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RECORDS TO BE PRODUCED 
 
1. All documents and communications related to your February 1, 2022 request to the 

Supreme Court of Florida for an advisory opinion regarding the Fair Districts 
Amendments, including but not limited to any documents or communications relating to 
the decision to seek the advisory opinion, or any documents or communications relating to 
the Supreme Court of Florida’s subsequent order denying the advisory opinion. 

2. All documents and communications relating to the Fair Districts Amendments, including 
but not limited to all documents or communications regarding the applicability of the Fair 
Districts Amendments or previous judicial opinions or judicial orders regarding the Fair 
Districts Amendments to any Proposed Plan.  

3. All documents and communications relating to the drawing, consideration, or adoption of 
congressional districts for the 2020 congressional redistricting cycle, including but not 
limited to communications between and/or among your employees, staff, officers, agents, 
or representatives, and including but not limited to:  

a. All documents and communications with or relating to Robert Popper;  

b. All documents and communications with or relating to Adam Foltz, John Gore, 
Hans von Spakovsky, Chris Coates, Michael Barley, or Scott Kellar; 

c. All documents and communications relating to testimony or presentations before 
the Legislature, including but not limited to any testimony or presentations 
provided by Alex Kelley.  

d. All documents and communications between you and the Legislature related to 
congressional redistricting from June 1, 2021 to the present, including all 
documents or communications relating to meetings—both formal and informal—
with the Legislature related to the drawing of congressional maps, including, 
without limitation, testimony, meeting minutes, data sets, maps, notes, and plans 
submitted to, created by, or otherwise considered by you, any member of the 
Legislature or their staff; minutes, agendas, or presentations from legislative 
hearings or meetings; and any related communications, including, but not limited 
to, those with any member of the Legislature (or representatives thereof).  

e. All documents and communications relating to the March 29, 2022 memorandum 
from Ryan Newman entitled “Constitutionality of CS/SB 102, An Act Relating to 
Establishing the Congressional Districts of the State.” 

4. All documents and communications concerning Plan P000C0079, Plan P000C0094, and any 
other Proposed Plan (as specified in the definition above), including but not limited to: 

a. All documents and communications regarding the potential, expected, or likely 
partisan performance or electoral outcomes of any district or districts in any 
Proposed Plan. 
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b. All documents and communications concerning any factors that were considered 
in the creation, consideration, and/or passage of any Proposed Plan. 

 
c. All documents and communications concerning any instructions you received or 

provided regarding the creation of any Proposed Plan. 
 
5. Documents and communications sufficient to establish all persons who assisted you in the 

creation of any Proposed Plan. 

6. All documents and communications relating to information that was used to draw 
congressional district maps for Florida in 2022, including, without limitation, and produced 
in native format: shapefiles; all files or data sets used in Maptitude or other mapping 
software; and files pertaining to precinct names, precinct lines, partisan indexes or other 
partisan data, racial data, election results, population shifts, voter registration, voter 
affiliation, or changing census block lines for the 2018 election, 2020 election, and current 
redistricting cycle. 

7. All documents and communications, including, without limitation, requests for proposals, 
proposals, contracts, and timesheets or invoices, relating to consultants, firms, vendors, or 
other third parties, including, without limitation, Adam Foltz, that were consulted, involved 
in, or communicated with by you, any member of the Legislature or its staff, relating to 
any Proposed Plan.  

8. All documents and communications relating to drawing any Proposed Plan, with (1) any 
current or former member of Florida’s Legislature and (2) any current or former staff of 
any current or former member of Florida’s Legislature.  

9. All documents and communications relating to drawing any Proposed Plan with (1) any 
current U.S Representative or U.S. Senator, including without limitation United States 
House of Representatives Republican Leadership and House Minority Leader Kevin 
McCarthy and (2) any current or former staff of any current U.S. Representative or U.S. 
Senator. 

10. All documents and communications relating to Congressional redistricting with the 
Republican National Committee, the Florida Republican Party, including, without 
limitation, Joe Gruters, the National Republican Redistricting Trust, the National 
Republican Congressional Committee, including, without limitation, National Republican 
Congressional Committee Chair Tom Emmer, or any political action committee.  
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

 
BLACK VOTERS MATTER 
CAPACITY BUILDING 
INSTITUTE, INC., et al.,   
 
 Plaintiffs, 
 
v.        Case No: 2022 CA 0666 
 
CORD BYRD, in his official capacity as 
Florida Secretary of State, et al., 
 
 Defendants. 
______________________________/ 
 

GOVERNOR DESANTIS AND THE EXECUTIVE OFFICE OF THE GOVERNOR’S 
OBJECTIONS TO PLAINTIFFS’ SUBPOENA DUCES TECUM  

Governor DeSantis and the Executive Office of the Governor file the following objections to 

the Plaintiffs’ subpoena duces tecum without deposition.   

Instruction E: Unless otherwise specified, the time period for all documents or 
communications requested is January 1, 2021 to the present day.  

 
Response: Objection. This timeframe is overbroad. It should be noted that the U.S. Census 

Bureau released apportionment-related data in late April 2021. A more appropriate timeframe is from 
September 2021, when the Florida Legislature’s first interim committee week occurred, to April 22, 
2022, when Governor DeSantis signed the Enacted Map into law.  
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Instruction H: If you deem any request for documents or communications to call for the 
production of privileged or otherwise nondisclosable materials and you assert such claim, furnish a 
list at the time of production identifying each document or communication so withheld together with 
the following information . . . . 
 
 Response: Objection. Under Florida Rule of Civil Procedure 1.280, privilege-log 
requirements only apply to parties, not nonparties. See, e.g., Westco, Inc. v. Scott Lewis’ Gardening & 
Trimming, Inc., 26 So. 3d 620, 623 (Fla. 4th DCA 2009) (construing the language of what is now Rule 
1.280(b)(6) and (c)); Brinkmann v. Petro Welt Trading Ges.m.b.H, 327 So. 3d 918, 920 n.2 (Fla. 2d DCA 
2021).    
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Request 1: All documents and communications related to your February 1, 2022 request to 
the Supreme Court of Florida for an advisory opinion regarding the Fair Districts Amendments, 
including but not limited to any documents or communications relating to the decision to seek the 
advisory opinion, or any documents or communications relating to the Supreme Court of Florida’s 
subsequent order denying the advisory opinion.  

 
Response: Objection. This request concerns documents and communications covered by the 

attorney-client privilege and the attorney-work-product doctrine. Notwithstanding the objection, non-
privileged documents are publicly available on the following Florida Supreme Court webpage: 
https://bit.ly/3vsf3YX.       

 

 

  

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



4 
 

Request 2: All documents and communications relating to the Fair Districts Amendments, 
including but not limited to all documents or communications regarding the applicability of the Fair 
Districts Amendments or previous judicial opinions or judicial orders regarding the Fair Districts 
Amendments to any Proposed Plan.  

 
Response: Objection. This request concerns documents and communications covered by the 

attorney-client privilege, attorney-work-product doctrine, legislative privilege, executive privilege, and 
executive-communication privilege. 
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 Request 3: All documents and communications relating to the drawing, consideration, or 
adoption of congressional districts for the 2020 congressional redistricting cycle, including but not 
limited to communications between and/or among your employees, staff, officers, agents, or 
representatives, and including but not limited to:  

a. All documents and communications with or relating to Robert Popper;  
b. All documents and communications with or relating to Adam Foltz, John Gore, Hans von 
Spakovsky, Chris Coates, Michael Barley, or Scott Kellar;  
c. All documents and communications relating to testimony or presentations before the 
Legislature, including but not limited to any testimony or presentations provided by Alex 
Kelley.  
d. All documents and communications between you and the Legislature related to 
congressional redistricting from June 1, 2021 to the present, including all documents or 
communications relating to meetings—both formal and informal—with the Legislature 
related to the drawing of congressional maps, including, without limitation, testimony, meeting 
minutes, data sets, maps, notes, and plans submitted to, created by, or otherwise considered 
by you, any member of the Legislature or their staff; minutes, agendas, or presentations from 
legislative hearings or meetings; and any related communications, including, but not limited 
to, those with any member of the Legislature (or representatives thereof).  
e. All documents and communications relating to the March 29, 2022 memorandum from 
Ryan Newman entitled “Constitutionality of CS/SB 102, An Act Relating to Establishing the 
Congressional Districts of the State.”  

 
Response: Objection. This request concerns documents and communications covered by the 

attorney-client privilege, attorney-work-product doctrine, legislative privilege, executive privilege, and 
executive-communication privilege. Notwithstanding the objection, as contemplated under 
Definitions and Instructions (D), non-privileged documents are available on the Florida Legislature’s 
official websites.  
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Request 4: All documents and communications concerning Plan P000C0079, Plan 
P000C0094, and any other Proposed Plan (as specified in the definition above), including but not 
limited to:  

a. All documents and communications regarding the potential, expected, or likely partisan 
performance or electoral outcomes of any district or districts in any Proposed Plan.  
b. All documents and communications concerning any factors that were considered in the 
creation, consideration, and/or passage of any Proposed Plan.  
c. All documents and communications concerning any instructions you received or provided 
regarding the creation of any Proposed Plan.  

 
Response: Objection. This request concerns documents and communications covered by the 

attorney-client privilege, attorney-work-product doctrine, legislative privilege, executive privilege, and 
executive-communication privilege. Notwithstanding the objection, as contemplated under 
Definitions and Instructions (D), non-privileged documents are available on the Florida Legislature’s 
official websites.  
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 Request 5: Documents and communications sufficient to establish all persons who assisted 
you in the creation of any Proposed Plan.  
 
 Response: Objection. This request concerns documents and communications covered by the 
attorney-client privilege, attorney-work-product doctrine, legislative privilege, executive privilege, and 
executive-communication privilege. Notwithstanding the objection, as contemplated under 
Definitions and Instructions (D), non-privileged documents are available on the Florida Legislature’s 
official websites. 
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Request 6: All documents and communications relating to information that was used to draw 
congressional district maps for Florida in 2022, including, without limitation, and produced in native 
format: shapefiles; all files or data sets used in Maptitude or other mapping software; and files 
pertaining to precinct names, precinct lines, partisan indexes or other partisan data, racial data, election 
results, population shifts, voter registration, voter affiliation, or changing census block lines for the 
2018 election, 2020 election, and current redistricting cycle.  

 
Response: Objection. This request concerns documents and communications covered by the 

attorney-client privilege, attorney-work-product doctrine, legislative privilege, executive privilege, and 
executive-communication privilege. Notwithstanding the objection, as contemplated under 
Definitions and Instructions (D), non-privileged documents are available on the Florida Legislature’s 
official websites. 
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Request 7: All documents and communications, including, without limitation, requests for 
proposals, proposals, contracts, and timesheets or invoices, relating to consultants, firms, vendors, or 
other third parties, including, without limitation, Adam Foltz, that were consulted, involved in, or 
communicated with by you, any member of the Legislature or its staff, relating to any Proposed Plan.  

 
Response: Objection. This request concerns documents and communications covered by the 

attorney-client privilege, attorney-work-product doctrine, legislative privilege, executive privilege, and 
executive-communication privilege.  
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Request 8: All documents and communications relating to drawing any Proposed Plan, with 
(1) any current or former member of Florida’s Legislature and (2) any current or former staff of any 
current or former member of Florida’s Legislature.  

 
Response: Objection. This request concerns documents and communications covered by 

legislative privilege, executive privilege, and executive-communication privilege. 
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Request 9: All documents and communications relating to drawing any Proposed Plan with 
(1) any current U.S Representative or U.S. Senator, including without limitation United States House 
of Representatives Republican Leadership and House Minority Leader Kevin McCarthy and (2) any 
current or former staff of any current U.S. Representative or U.S. Senator.  

  
Response: This request concerns documents and communications covered by legislative 

privilege, executive privilege, and executive-communication privilege.  
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Request 10: All documents and communications relating to Congressional redistricting with 
the Republican National Committee, the Florida Republican Party, including, without limitation, Joe 
Gruters, the National Republican Redistricting Trust, the National Republican Congressional 
Committee, including, without limitation, National Republican Congressional Committee Chair Tom 
Emmer, or any political action committee.  

 
Response: This request concerns documents and communications covered by legislative 

privilege, executive privilege, and executive-communication privilege.   
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT  
IN AND FOR LEON COUNTY, FLORIDA 

 

BLACK VOTERS MATTER CAPACITY 
BUILDING INSTITUTE, INC., EQUAL 
GROUND EDUCATION FUND, INC., 
LEAGUE OF WOMEN VOTERS OF 
FLORIDA, INC., LEAGUE OF WOMEN 
VOTERS OF FLORIDA EDUCATION 
FUND, INC., FLORIDA RISING 
TOGETHER, PASTOR REGINALD 
GUNDY, SYLVIA YOUNG, PHYLLIS 
WILEY, ANDREA HERSHORIN, 
ANAYDIA CONNOLLY, BRANDON P. 
NELSON, KATIE YARROWS, CYNTHIA 
LIPPERT, KISHA LINEBAUGH, BEATRIZ 
ALONSO, GONZALO ALFREDO 
PEDROSO, and ILEANA CABAN, 

Plaintiffs, 

v. 

CORD BYRD, in his official capacity as 
Florida Secretary of State, ASHLEY MOODY, 
in her official capacity as Florida Attorney 
General, the FLORIDA SENATE, and the 
FLORIDA HOUSE OF 
REPRESENTATIVES, 

Defendants. 

 
 
Case No. 2022-ca-000666 
 
 
 

 
SUBPOENA DUCES TECUM FOR DEPOSITION 

 

THE STATE OF FLORIDA: 
 
To:  Governor Ron DeSantis, personally and in his official capacity 

Executive Office of Governor Ron DeSantis  
 400 S Monroe St., Suite 209, Tallahassee, FL 32399 
 

YOU ARE COMMANDED to appear at the offices of Holtzman Vogel Baran Torchinsky 
& Josefiak, 119 S. Monroe Street, Suite 500, Tallahassee, FL 32301 on August 26, 2022 at 10:00 
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a.m. for the taking of your deposition in this action and to have with you at that time and place the 
following: 

 
SEE ATTACHED SCHEDULE A 

 
If you fail to appear you may be in contempt of court.   
 
You are subpoenaed to appear by the following attorney, and unless excused from this 

subpoena by this attorney or the court, you shall respond to this subpoena as directed.   
 
 
Dated: August 15, 2022         By: /s/ Frederick S. Wermuth   
      Frederick S. Wermuth 
      FOR THE COURT 
 
Subpoena issued by: 
Frederick S. Wermuth 
Florida Bar No. 0184111 
KING, BLACKWELL, ZEHNDER & WERMUTH, P.A. 
P.O. Box 1631 
Orlando, Florida 32802 
Telephone: (407) 422-2472 
Facsimile: (407) 648-0161 
fwermuth@kbzwlaw.com 
 
Counsel for Plaintiffs 
 
 
IF YOU ARE A PERSON WITH A DISABILITY WHO NEEDS ANY 
ACCOMMODATIONS IN ORDER TO PARTICIPATE IN THIS 
PROCEEDING, YOU ARE ENTITLED, AT NO COST TO YOU, TO THE 
PROVISION OF CERTAIN ASSISTANCE.  PLEASE CONTACT THE ADA 
COORDINATOR, HUMAN RESOURCES, ORANGE COUNTY 
COURTHOUSE, 425 N. ORANGE AVE., SUITE 510, ORLANDO, FLORIDA 
(407) 836-2303, AT LEAST 7 DAYS BEFORE YOUR SCHEDULED COURT 
APPEARANCE, OR IMMEDIATELY UPON RECEIVING THIS COURT 
NOTIFICATION.  IF THE TIME BEFORE THE SCHEDULED 
APPEARANCE IS LESS THAN 7 DAYS, OR IF YOU ARE HEARING OR 
VOICE IMPAIRED, CALL 711. 
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SCHEDULE A 
 

DEFINITIONS AND INSTRUCTIONS 
 

A. Notwithstanding any definition set forth below, each word, term, or phrase used in these 
requests is intended to have the broadest meaning permitted under the Florida Rules of Civil 
Procedure. 

 
B. Words or terms not specifically defined herein have the meaning commonly understood, and 

no definition is intended as exclusive.  
 

C. The following terms shall have the meanings indicated below:  
 

(1) The terms “you,” and “your” shall mean Governor Ron DeSantis, in his capacity as 
an individual and as Governor of Florida, and covers the Executive Office of 
Governor Ron DeSantis as well as present and former agents, assigns, employees, 
partners, successors, predecessors, associates, personnel, staff, officers, 
representatives, attorneys, and other persons or entities acting or purporting to act on 
behalf of Governor Ron DeSantis or the Executive Office of Governor Ron DeSantis. 

 
(2) The term “Legislature” shall mean the Florida Legislature, including but not limited 

to the Florida House of Representatives, the Florida Senate, the Florida Senate 
Committee on Reapportionment, the Florida Senate Select Subcommittee on 
Congressional Reapportionment, the Florida Senate Select Subcommittee on 
Legislative Reapportionment, the Florida House Congressional Redistricting 
Committee, the Florida House Congressional Redistricting Subcommittee, the Florida 
House State Legislative Redistricting Subcommittee, and their respective members 
and staff.  

 
(3) The term “Fair Districts Amendments” shall mean Article III, Sections 20 and 21 of 

the Florida Constitution.  
 
(4) The term “Enacted Plan” shall mean the congressional district plan passed by the 

Legislature on April 21, 2022, or any drafts or precursors thereof.   
 
(5) The term “Plan P000C0079” shall mean the congressional district plan submitted to 

the Legislature on January 16, 2022 by Ryan Newman, Counsel to the Governor, or 
any drafts or precursors thereof. 

 
(6) The term “Plan P000C0094” shall mean the congressional district plan submitted to 

the Legislature on February 14, 2022 by Ryan Newman, Counsel to the Governor, or 
any drafts or precursors thereof. 

 
(7) The term “Plan H000C8019” shall mean the congressional district plan approved by 

the Legislature on March 4, 2022, or any drafts or precursors thereof.  
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(8) The term “Plan H000C8015” shall mean the congressional district plan approved by 
the Legislature on March 4, 2022, with the recommendation that the plan take effect 
if the Plan H000C8019 was found unconstitutional.  

 
(9) The term “Proposed Plans” shall mean all congressional redistricting plans drawn, 

considered, reviewed, proposed, or adopted by you or the Legislature during 2022, as 
well as any drafts or precursors of those plans or subsequent amendments thereof. 

 
(10) The term “map drawer” shall mean anyone who assisted, advised, or provided input 

or feedback in the creation of any Proposed Plan, regardless of whether or not they 
were compensated for their services or participated in an official or unofficial 
capacity. 

 
(11) The term “mapping software” means any and all digital programs that may be used to 

assist in drawing congressional districts.  
 

(12) The term “person” shall mean and include natural persons, governmental entities, 
proprietorships, corporations, partnerships, joint ventures, and each other form of 
organization, entity or association. 

 
(13) The term “document” is used in the broadest possible sense and shall mean, without 

limitation, any tangible thing on or in which data are preserved by any means or in 
any form, including, without limiting the generality of its meaning, electronically 
stored information (ESI) or recorded material of any kind such as email or other 
electronic correspondence, including any electronic or computerized record from 
which information can be obtained or translated, correspondence, letters, envelopes, 
telegrams, facsimiles, telexes, text messages, minutes, notes or memoranda of 
personal or telephone conversations or conferences, telephone logs, memoranda, 
handwritten or stenographic notes, diaries, calendars, contracts, purchase orders, 
invoices, accounts, ledgers, evaluations, analyses, forecasts, statistics, estimates, 
reviews, working papers, reports, studies, books, magazines, newspapers, booklets, 
brochures, catalogs, pamphlets, instructions, circulars, bulletins, trade letters, press 
releases, charts, maps, geological or geophysical logs, diagrams, designs, 
specifications, blueprints, sketches, drawings, pictures, photographs, motion pictures, 
negatives, undeveloped film, video or audio tapes, belts or discs, voice recordings, 
transcripts or transcriptions, computer printouts, magnetically encoded cards or tapes, 
punched cards or tapes, microfilms, microfiches, and any other data compilations from 
which words, numbers, images or other information can be obtained (translated, if 
necessary, through appropriate devices into reasonably useable form), whether or not 
privileged, that is in your possession, custody or control, and shall include all originals, 
drafts and non-identical copies of such documents, whether sent or received or neither. 

 
(14) The term “communication” shall mean the transmission of any verbal or nonverbal, 

written or non-written message, information, sign, symbol, or behavior, and shall 
include the process by which such transmission occurs. 
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(15) The terms “relating to” and “concerning” shall mean referring to, related to, regarding, 
consisting of, pertaining to, reflecting, evidencing, describing, constituting, or being 
in any way logically or factually connected with the matter discussed, including any 
connection, direct or indirect, whatsoever with the requested topic, without limitation, 
unless otherwise specified in the Request. 

 
D. Notwithstanding any of the provisions below, Respondents should not produce any 

documents or communications that are currently publicly available on the Legislature’s or the 
Governor’s official websites.  
 

E. Unless otherwise specified, the time period for all documents or communications requested 
is January 1, 2021 to the present day.  
 

F. The following rules of construction apply to all requests for production: 
 

a. The terms “all” and “any” shall each be construed as encompassing any and all; 
 

b. All uses of the word “each” include “every” (and vice versa); 
 

c. The connective terms “and” and “or” shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the requests all responses that 
might otherwise be construed to be outside of its scope, so that the fullest disclosure 
of information, documents, and communications is achieved; 
 

d. The term “including” shall be construed without limitation; 
 

e. The use of a verb in any tense encompasses the use of the verb in all tenses; 
 

f. References to agents, assigns, employees, partners, successors, predecessors, 
associates, personnel, staff, officers, agents, representatives, attorneys, and other 
persons or entities acting or purporting to act on your behalf include both current and 
former agents, assigns, employees, partners, successors, predecessors, associates, 
personnel, staff, officers, agents, representatives, attorneys, and other persons or 
entities acting or purporting to act on your behalf; and  
 

g. References to any entity include all of that entity’s agents, assigns, employees, 
partners, successors, predecessors, associates, personnel, staff, officers, agents, 
representatives, attorneys, and other persons or entities acting or purporting to act on 
that entities’ behalf. 
 

h. The singular number and masculine gender shall include, and be applied as, the plural 
or the feminine gender or neuter, and vice-versa, as the circumstances of the particular 
requests may make appropriate. 

 
G. Each request for documents or communications shall be construed according to its most 

inclusive meaning so that if information, a document, or a communication is responsive to 
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any reasonable interpretation of the request, the information, document, or communication is 
responsive.  

 
H. If you deem any request for documents or communications to call for the production of 

privileged or otherwise nondisclosable materials and you assert such claim, furnish a list at 
the time of production identifying each document or communication so withheld together with 
the following information: 

 
(1)  the reason for withholding each such document, communication, or material, stated 

with sufficient particularity so as to permit the Court to adjudicate the validity of the 
claimed privilege; 

 
(2)  a statement of the facts constituting the basis for any claim of privilege or other ground 

of non-disclosure; and 
 

(3)  a brief description of each such document, communication, or other material, 
including: 

 
(a) the type of document or communication; 

 
(b) the date of the document or communication; 
 
(c) the name of its author(s) or preparer(s) and an identification by employment 

and title of each such person(s); 
 

(d) the name of each person to whom the document, communication, or other 
material was sent or who has had access to, or custody of, the document, 
communication, or other material, together with an identification of each such 
person(s); 
 

(e) the subject matter of the document or communication; 
 
(d)  the paragraph of this request to which the document, communication, or other 

material is responsive; and 
 
(e)  in the case of any document, communication, or other material that relates in 

any way to a meeting or conversation, identification of such meeting or 
conversation and the persons attending or participating in such meeting or 
conversation. 

 
I. You are required by Florida law to produce all requested documents or communications, 

wherever located, that are in your possession, custody, or control, including documents or 
communications that you have a right to obtain, or to compel the production of, from any third 
party (including, but not limited to, any financial institution and telephone carrier).  
 

J. With respect to each request, Plaintiffs request that you identify and produce all documents 
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or communications that are known to you or that you can locate or discover that are in your 
possession, custody or control, from whatever source derived, which, directly or indirectly, 
relate, refer or pertain to the subject matter of the request made, including, without limitation, 
all such documents or communications in the files (whether they be denominated personal, 
business or any other files) in the possession, custody or control of you or, as applicable, of 
your employees, agents, representatives or other persons acting on your behalf or under your 
control. 
 

K. Plaintiffs request that, if you have no documents or communications responsive to a request, 
then you shall so state.  
 

L. If you assert that any requested document or communication has been lost, destroyed, or 
discarded, please identify each such document as completely as possible, and provide the 
following information: 
 

a. the date of loss, destruction, or discarding; 
 

b. the circumstances of the loss, destruction, or discarding; and 
 

c. if destroyed or discarded: 
 

i. the manner of destruction or discarding; 
 

ii. the reason for destruction or discarding; 
 

iii. the identity of the person authorizing the destruction or discarding; and  
 

iv. the identity of the person who destroyed or discarded the document or 
communication.  

 
M. Plaintiffs request that you produce all responsive documents, communications, or other 

materials in an orderly manner (and with appropriate markings or other identification) so that 
Plaintiffs will be able to identify the source of the document, communication, other material, 
the file in which the document, communication, or other material was maintained, the person 
to whom such file belongs, and the specific request to which the document, communication, 
or other material is responsive. 
 

N. These requests shall be deemed to be continuing so as to require further and supplemental 
production if you receive or discover additional documents, communications, or other 
material between the time of original production and the time of any hearing, trial, or other 
presentation of evidence in this matter.  
 

O. All documents or communications are to be produced in electronic form. Documents or 
communications produced electronically should be produced in native format with all 
metadata intact. For any election or voter data file, please produce in CSV format if available. 
If this is not available, please produce in PDF format. For other documents or 
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communications, to the extent documents or communications can be accurately represented 
in black and white, they should be produced in single-page Tagged Image File Format 
(“TIFF”), together with any related field-delimited load files (e.g., Concordance DAT, CSV, 
OPT, LOG). Each TIFF document or communication shall be produced with an image load 
file in standard Opticon (*.log) format that reflects the parent / child relationship and also 
includes the beginning Bates number; ending Bates number; beginning Attachment Bates 
number; ending Attaching Bates number; custodian; date sent (for email messages); date 
modified (for email and non-email messages) where information is available; author (for 
email and non-email messages); and subject (for email messages). The TIFF images shall also 
be accompanied by extracted text or, for those files that do not have extracted text upon being 
processed (such as hard copy documents), optical character recognition (“OCR”) text data; 
such extracted text or OCR text data shall be provided in document level form and named 
after the TIFF image. Documents or communications that contain redactions shall be OCR’d 
after the redaction is applied to the image, and the OCR will be produced in place of extracted 
text at the document level. Notwithstanding the foregoing, the parties may negotiate a separate 
production format (including native format) for any documents or communications not 
reasonably producible or readable as standard image files, such as audio files or large 
spreadsheets. 
 

P. For documents or communications produced in TIFF format that originated in electronic 
form, metadata shall be included with the data load files described above and shall include (at 
a minimum) the following information: file name (including extension); original file path; 
page count; creation date and time; last saved date and time; last modified date and time; 
author; custodian of the document or communications (that is, the custodian from whom the 
document or communication was collected or, if collected from a shared drive or server, the 
name of the shared drive or server); and MD5 hash value. In addition, for email documents or 
communications, the data load files shall also include the following metadata: sent date; sent 
time; received date; received time; “to” name(s) and address(es); “from” name and address; 
“cc” name(s) and address(es); “bcc” name(s) and address(es); subject; names of 
attachment(s); and attachment(s) count. All images and load files must be named or put in 
folders in such a manner that all records can be imported without modification of any path or 
file name information. 
 

Q. If a responsive communication, document, or tangible thing has been prepared in copies that 
are not identical, or if additional copies have been made that are no longer identical, or if 
original identical copies are no longer identical by reason of subsequent notations on the front 
or back of pages thereto, each non-identical copy is a separate communication, document, or 
tangible thing and shall be produced. 
 

R. Produce any password-protected documents or communications with any applicable 
passwords. 
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RECORDS TO BE PRODUCED 
 
1. All documents and communications related to your February 1, 2022 request to the 

Supreme Court of Florida for an advisory opinion regarding the Fair Districts 
Amendments, including but not limited to any documents or communications relating to 
the decision to seek the advisory opinion, or any documents or communications relating to 
the Supreme Court of Florida’s subsequent order denying the advisory opinion. 

2. All documents and communications relating to the Fair Districts Amendments, including 
but not limited to all documents or communications regarding the applicability of the Fair 
Districts Amendments or previous judicial opinions or judicial orders regarding the Fair 
Districts Amendments to any Proposed Plan.  

3. All documents and communications relating to the drawing, consideration, or adoption of 
congressional districts for the 2020 congressional redistricting cycle, including but not 
limited to communications between and/or among your employees, staff, officers, agents, 
or representatives, and including but not limited to:  

a. All documents and communications with or relating to Robert Popper;  

b. All documents and communications with or relating to Adam Foltz, John Gore, 
Hans von Spakovsky, Chris Coates, Michael Barley, or Scott Kellar; 

c. All documents and communications relating to testimony or presentations before 
the Legislature, including but not limited to any testimony or presentations 
provided by Alex Kelley.  

d. All documents and communications between you and the Legislature related to 
congressional redistricting from June 1, 2021 to the present, including all 
documents or communications relating to meetings—both formal and informal—
with the Legislature related to the drawing of congressional maps, including, 
without limitation, testimony, meeting minutes, data sets, maps, notes, and plans 
submitted to, created by, or otherwise considered by you, any member of the 
Legislature or their staff; minutes, agendas, or presentations from legislative 
hearings or meetings; and any related communications, including, but not limited 
to, those with any member of the Legislature (or representatives thereof).  

e. All documents and communications relating to the March 29, 2022 memorandum 
from Ryan Newman entitled “Constitutionality of CS/SB 102, An Act Relating to 
Establishing the Congressional Districts of the State.” 

4. All documents and communications concerning Plan P000C0079, Plan P000C0094, and any 
other Proposed Plan (as specified in the definition above), including but not limited to: 

a. All documents and communications regarding the potential, expected, or likely 
partisan performance or electoral outcomes of any district or districts in any 
Proposed Plan. 
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b. All documents and communications concerning any factors that were considered 
in the creation, consideration, and/or passage of any Proposed Plan. 

 
c. All documents and communications concerning any instructions you received or 

provided regarding the creation of any Proposed Plan. 
 
5. Documents and communications sufficient to establish all persons who assisted you in the 

creation of any Proposed Plan. 

6. All documents and communications relating to information that was used to draw 
congressional district maps for Florida in 2022, including, without limitation, and produced 
in native format: shapefiles; all files or data sets used in Maptitude or other mapping 
software; and files pertaining to precinct names, precinct lines, partisan indexes or other 
partisan data, racial data, election results, population shifts, voter registration, voter 
affiliation, or changing census block lines for the 2018 election, 2020 election, and current 
redistricting cycle. 

7. All documents and communications, including, without limitation, requests for proposals, 
proposals, contracts, and timesheets or invoices, relating to consultants, firms, vendors, or 
other third parties, including, without limitation, Adam Foltz, that were consulted, involved 
in, or communicated with by you, any member of the Legislature or its staff, relating to 
any Proposed Plan.  

8. All documents and communications relating to drawing any Proposed Plan, with (1) any 
current or former member of Florida’s Legislature and (2) any current or former staff of 
any current or former member of Florida’s Legislature.  

9. All documents and communications relating to drawing any Proposed Plan with (1) any 
current U.S Representative or U.S. Senator, including without limitation United States 
House of Representatives Republican Leadership and House Minority Leader Kevin 
McCarthy and (2) any current or former staff of any current U.S. Representative or U.S. 
Senator. 

10. All documents and communications relating to Congressional redistricting with the 
Republican National Committee, the Florida Republican Party, including, without 
limitation, Joe Gruters, the National Republican Redistricting Trust, the National 
Republican Congressional Committee, including, without limitation, National Republican 
Congressional Committee Chair Tom Emmer, or any political action committee.  
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT  
IN AND FOR LEON COUNTY, FLORIDA 

 
BLACK VOTERS MATTER CAPACITY 
BUILDING INSTITUTE, INC., et al.,  

 Plaintiffs, 

v. 

CORD BYRD, in his official capacity as 
Florida Secretary of State, et al., 

 Defendants. 

 
 
Case No.:  2022-CA-000666  

 
 

SUBPOENA DUCES TECUM FOR VIDEO DEPOSITION 
 

THE STATE OF FLORIDA: 
 
To:  Governor Ron DeSantis, personally and in his official capacity 

Executive Office of Governor Ron DeSantis  
 400 S Monroe St., Suite 209, Tallahassee, FL 32399 
 

YOU ARE COMMANDED to appear at the offices of Holtzman Vogel Baran Torchinsky 

& Josefiak, 119 S. Monroe Street, Suite 500, Tallahassee, FL 32301 on September 7, 2022 at 9:00 

a.m.  The deponent shall produce for inspection and copying all documents, correspondence, 

notes, memoranda, record, tape, or tangible thing whatsoever that in any way relates to the subjects 

listed on Schedule A. 

 The deposition will be taken by oral examination before Phipps Reporting, licensed court 

reporters, or some other Notary Public or other officer authorized to administer oaths.  This 

deposition shall be used for all allowable purposes, shall be conducted in accordance with Florida 

Rules of Civil Procedure, and will continue from day to day until completed. The deposition will 

also be recorded on videotape by Phipps Reporting. 

If you fail to appear you may be in contempt of court.   
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You are subpoenaed to appear by the following attorney, and unless excused from this 

subpoena by this attorney or the court, you shall respond to this subpoena as directed.   

 
 
Dated: August 19, 2022         By: /s/ Frederick S. Wermuth   
      Frederick S. Wermuth 
      FOR THE COURT 
 
Subpoena issued by: 
Frederick S. Wermuth 
Florida Bar No. 0184111 
KING, BLACKWELL, ZEHNDER & WERMUTH, P.A. 
P.O. Box 1631 
Orlando, Florida 32802 
Telephone: (407) 422-2472 
Facsimile: (407) 648-0161 
fwermuth@kbzwlaw.com 
 
Counsel for Plaintiffs 
 
 
IF YOU ARE A PERSON WITH A DISABILITY WHO NEEDS ANY 
ACCOMMODATIONS IN ORDER TO PARTICIPATE IN THIS 
PROCEEDING, YOU ARE ENTITLED, AT NO COST TO YOU, TO THE 
PROVISION OF CERTAIN ASSISTANCE.  PLEASE CONTACT THE ADA 
COORDINATOR, HUMAN RESOURCES, LEON COUNTY 
COURTHOUSE, 301 S. MONROE STREET, SUITE 202B, TALLAHASSEE, 
FL (850) 606-2401, AT LEAST 7 DAYS BEFORE YOUR SCHEDULED 
COURT APPEARANCE, OR IMMEDIATELY UPON RECEIVING THIS 
COURT NOTIFICATION.  IF THE TIME BEFORE THE SCHEDULED 
APPEARANCE IS LESS THAN 7 DAYS, OR IF YOU ARE HEARING OR 
VOICE IMPAIRED, CALL 711. 
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SCHEDULE A 
 

DEFINITIONS AND INSTRUCTIONS 
 

A. Notwithstanding any definition set forth below, each word, term, or phrase used in these 
requests is intended to have the broadest meaning permitted under the Florida Rules of Civil 
Procedure. 

 
B. Words or terms not specifically defined herein have the meaning commonly understood, and 

no definition is intended as exclusive.  
 

C. The following terms shall have the meanings indicated below:  
 

(1) The terms “you,” and “your” shall mean Governor Ron DeSantis, in his capacity as 
an individual and as Governor of Florida, and covers the Executive Office of 
Governor Ron DeSantis as well as present and former agents, assigns, employees, 
partners, successors, predecessors, associates, personnel, staff, officers, 
representatives, attorneys, and other persons or entities acting or purporting to act on 
behalf of Governor Ron DeSantis or the Executive Office of Governor Ron DeSantis. 

 
(2) The term “Legislature” shall mean the Florida Legislature, including but not limited 

to the Florida House of Representatives, the Florida Senate, the Florida Senate 
Committee on Reapportionment, the Florida Senate Select Subcommittee on 
Congressional Reapportionment, the Florida Senate Select Subcommittee on 
Legislative Reapportionment, the Florida House Congressional Redistricting 
Committee, the Florida House Congressional Redistricting Subcommittee, the Florida 
House State Legislative Redistricting Subcommittee, and their respective members 
and staff.  

 
(3) The term “Fair Districts Amendments” shall mean Article III, Sections 20 and 21 of 

the Florida Constitution.  
 
(4) The term “Enacted Plan” shall mean the congressional district plan passed by the 

Legislature on April 21, 2022, or any drafts or precursors thereof.   
 
(5) The term “Plan P000C0079” shall mean the congressional district plan submitted to 

the Legislature on January 16, 2022 by Ryan Newman, Counsel to the Governor, or 
any drafts or precursors thereof. 

 
(6) The term “Plan P000C0094” shall mean the congressional district plan submitted to 

the Legislature on February 14, 2022 by Ryan Newman, Counsel to the Governor, or 
any drafts or precursors thereof. 

 
(7) The term “Plan H000C8019” shall mean the congressional district plan approved by 

the Legislature on March 4, 2022, or any drafts or precursors thereof.  
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(8) The term “Plan H000C8015” shall mean the congressional district plan approved by 
the Legislature on March 4, 2022, with the recommendation that the plan take effect 
if the Plan H000C8019 was found unconstitutional.  

 
(9) The term “Proposed Plans” shall mean all congressional redistricting plans drawn, 

considered, reviewed, proposed, or adopted by you or the Legislature during 2022, as 
well as any drafts or precursors of those plans or subsequent amendments thereof. 

 
(10) The term “map drawer” shall mean anyone who assisted, advised, or provided input 

or feedback in the creation of any Proposed Plan, regardless of whether or not they 
were compensated for their services or participated in an official or unofficial 
capacity. 

 
(11) The term “mapping software” means any and all digital programs that may be used to 

assist in drawing congressional districts.  
 

(12) The term “person” shall mean and include natural persons, governmental entities, 
proprietorships, corporations, partnerships, joint ventures, and each other form of 
organization, entity or association. 

 
(13) The term “document” is used in the broadest possible sense and shall mean, without 

limitation, any tangible thing on or in which data are preserved by any means or in 
any form, including hard copies of documents and, without limiting the generality of 
its meaning, electronically stored information (ESI) or recorded material of any kind 
such as email or other electronic correspondence, including any electronic or 
computerized record from which information can be obtained or translated (including 
USB drives), correspondence, letters, envelopes, telegrams, facsimiles, telexes, text 
messages, minutes, notes or memoranda of personal or telephone conversations or 
conferences, telephone logs, memoranda, handwritten or stenographic notes, diaries, 
calendars, contracts, purchase orders, invoices, accounts, ledgers, evaluations, 
analyses, forecasts, statistics, estimates, reviews, working papers, reports, studies, 
books, magazines, newspapers, booklets, brochures, catalogs, pamphlets, instructions, 
circulars, bulletins, trade letters, press releases, charts, maps, geological or 
geophysical logs, diagrams, designs, specifications, blueprints, sketches, drawings, 
pictures, photographs, motion pictures, negatives, undeveloped film, video or audio 
tapes, belts or discs, voice recordings, transcripts or transcriptions, computer printouts, 
magnetically encoded cards or tapes, punched cards or tapes, microfilms, microfiches, 
and any other data compilations from which words, numbers, images or other 
information can be obtained (translated, if necessary, through appropriate devices into 
reasonably useable form), whether or not privileged, that is in your possession, 
custody or control, and shall include all originals, drafts and non-identical copies of 
such documents, whether sent or received or neither. 

 
(14) The term “communication” shall mean the transmission of any verbal or nonverbal, 

written or non-written message, information, sign, symbol, or behavior, and shall 
include the process by which such transmission occurs. 
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(15) The terms “relating to” and “concerning” shall mean referring to, related to, regarding, 

consisting of, pertaining to, reflecting, evidencing, describing, constituting, or being 
in any way logically or factually connected with the matter discussed, including any 
connection, direct or indirect, whatsoever with the requested topic, without limitation, 
unless otherwise specified in the Request. 

 
D. Notwithstanding any of the provisions below, Respondents should not produce any 

documents or communications that are currently publicly available on the Legislature’s or the 
Governor’s official websites.  
 

E. Unless otherwise specified, the time period for all documents or communications requested 
is January 1, 2021 to the present day.  
 

F. The following rules of construction apply to all requests for production: 
 

a. The terms “all” and “any” shall each be construed as encompassing any and all; 
 

b. All uses of the word “each” include “every” (and vice versa); 
 

c. The connective terms “and” and “or” shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the requests all responses that 
might otherwise be construed to be outside of its scope, so that the fullest disclosure 
of information, documents, and communications is achieved; 
 

d. The term “including” shall be construed without limitation; 
 

e. The use of a verb in any tense encompasses the use of the verb in all tenses; 
 

f. References to agents, assigns, employees, partners, successors, predecessors, 
associates, personnel, staff, officers, agents, representatives, attorneys, and other 
persons or entities acting or purporting to act on your behalf include both current and 
former agents, assigns, employees, partners, successors, predecessors, associates, 
personnel, staff, officers, agents, representatives, attorneys, and other persons or 
entities acting or purporting to act on your behalf; and  
 

g. References to any entity include all of that entity’s agents, assigns, employees, 
partners, successors, predecessors, associates, personnel, staff, officers, agents, 
representatives, attorneys, and other persons or entities acting or purporting to act on 
that entities’ behalf. 
 

h. The singular number and masculine gender shall include, and be applied as, the plural 
or the feminine gender or neuter, and vice-versa, as the circumstances of the particular 
requests may make appropriate. 

 
G. Each request for documents or communications shall be construed according to its most 
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inclusive meaning so that if information, a document, or a communication is responsive to 
any reasonable interpretation of the request, the information, document, or communication is 
responsive.  

 
H. If you deem any request for documents or communications to call for the production of 

privileged or otherwise nondisclosable materials and you assert such claim, furnish a list at 
the time of production identifying each document or communication so withheld together with 
the following information: 

 
(1)  the reason for withholding each such document, communication, or material, stated 

with sufficient particularity so as to permit the Court to adjudicate the validity of the 
claimed privilege; 

 
(2)  a statement of the facts constituting the basis for any claim of privilege or other ground 

of non-disclosure; and 
 

(3)  a brief description of each such document, communication, or other material, 
including: 

 
(a) the type of document or communication; 

 
(b) the date of the document or communication; 
 
(c) the name of its author(s) or preparer(s) and an identification by employment 

and title of each such person(s); 
 

(d) the name of each person to whom the document, communication, or other 
material was sent or who has had access to, or custody of, the document, 
communication, or other material, together with an identification of each such 
person(s); 
 

(e) the subject matter of the document or communication; 
 
(d)  the paragraph of this request to which the document, communication, or other 

material is responsive; and 
 
(e)  in the case of any document, communication, or other material that relates in 

any way to a meeting or conversation, identification of such meeting or 
conversation and the persons attending or participating in such meeting or 
conversation. 

 
I. You are required by Florida law to produce all requested documents or communications, 

wherever located, that are in your possession, custody, or control, including documents or 
communications that you have a right to obtain, or to compel the production of, from any third 
party (including, but not limited to, any financial institution and telephone carrier).  
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J. With respect to each request, Plaintiffs request that you identify and produce all documents 
or communications that are known to you or that you can locate or discover that are in your 
possession, custody or control, from whatever source derived, which, directly or indirectly, 
relate, refer or pertain to the subject matter of the request made, including, without limitation, 
all such documents or communications in the files (whether they be denominated personal, 
business or any other files) in the possession, custody or control of you or, as applicable, of 
your employees, agents, representatives or other persons acting on your behalf or under your 
control. 
 

K. Plaintiffs request that, if you have no documents or communications responsive to a request, 
then you shall so state.  
 

L. If you assert that any requested document or communication has been lost, destroyed, or 
discarded, please identify each such document as completely as possible, and provide the 
following information: 
 

a. the date of loss, destruction, or discarding; 
 

b. the circumstances of the loss, destruction, or discarding; and 
 

c. if destroyed or discarded: 
 

i. the manner of destruction or discarding; 
 

ii. the reason for destruction or discarding; 
 

iii. the identity of the person authorizing the destruction or discarding; and  
 

iv. the identity of the person who destroyed or discarded the document or 
communication.  

 
M. Plaintiffs request that you produce all responsive documents, communications, or other 

materials in an orderly manner (and with appropriate markings or other identification) so that 
Plaintiffs will be able to identify the source of the document, communication, other material, 
the file in which the document, communication, or other material was maintained, the person 
to whom such file belongs, and the specific request to which the document, communication, 
or other material is responsive. 
 

N. These requests shall be deemed to be continuing so as to require further and supplemental 
production if you receive or discover additional documents, communications, or other 
material between the time of original production and the time of any hearing, trial, or other 
presentation of evidence in this matter.  
 

O. All documents or communications are to be produced in electronic form. Documents or 
communications produced electronically should be produced in native format with all 
metadata intact. For any election or voter data file, please produce in CSV format if available. 
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If this is not available, please produce in PDF format. For other documents or 
communications, to the extent documents or communications can be accurately represented 
in black and white, they should be produced in single-page Tagged Image File Format 
(“TIFF”), together with any related field-delimited load files (e.g., Concordance DAT, CSV, 
OPT, LOG). Each TIFF document or communication shall be produced with an image load 
file in standard Opticon (*.log) format that reflects the parent / child relationship and also 
includes the beginning Bates number; ending Bates number; beginning Attachment Bates 
number; ending Attaching Bates number; custodian; date sent (for email messages); date 
modified (for email and non-email messages) where information is available; author (for 
email and non-email messages); and subject (for email messages). The TIFF images shall also 
be accompanied by extracted text or, for those files that do not have extracted text upon being 
processed (such as hard copy documents), optical character recognition (“OCR”) text data; 
such extracted text or OCR text data shall be provided in document level form and named 
after the TIFF image. Documents or communications that contain redactions shall be OCR’d 
after the redaction is applied to the image, and the OCR will be produced in place of extracted 
text at the document level. Notwithstanding the foregoing, the parties may negotiate a separate 
production format (including native format) for any documents or communications not 
reasonably producible or readable as standard image files, such as audio files or large 
spreadsheets. 
 

P. For documents or communications produced in TIFF format that originated in electronic 
form, metadata shall be included with the data load files described above and shall include (at 
a minimum) the following information: file name (including extension); original file path; 
page count; creation date and time; last saved date and time; last modified date and time; 
author; custodian of the document or communications (that is, the custodian from whom the 
document or communication was collected or, if collected from a shared drive or server, the 
name of the shared drive or server); and MD5 hash value. In addition, for email documents or 
communications, the data load files shall also include the following metadata: sent date; sent 
time; received date; received time; “to” name(s) and address(es); “from” name and address; 
“cc” name(s) and address(es); “bcc” name(s) and address(es); subject; names of 
attachment(s); and attachment(s) count. All images and load files must be named or put in 
folders in such a manner that all records can be imported without modification of any path or 
file name information. 
 

Q. If a responsive communication, document, or tangible thing has been prepared in copies that 
are not identical, or if additional copies have been made that are no longer identical, or if 
original identical copies are no longer identical by reason of subsequent notations on the front 
or back of pages thereto, each non-identical copy is a separate communication, document, or 
tangible thing and shall be produced. 
 

R. Produce any password-protected documents or communications with any applicable 
passwords. 
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RECORDS TO BE PRODUCED 
 

1. All documents and communications related to your February 1, 2022 request to the 
Supreme Court of Florida for an advisory opinion regarding the Fair Districts 
Amendments, including but not limited to any documents or communications relating to 
the decision to seek the advisory opinion, or any documents or communications relating to 
the Supreme Court of Florida’s subsequent order denying the advisory opinion. 

2. All documents and communications relating to the Fair Districts Amendments, including 
but not limited to all documents or communications regarding the applicability of the Fair 
Districts Amendments or previous judicial opinions or judicial orders regarding the Fair 
Districts Amendments to any Proposed Plan.  

3. All documents and communications relating to the drawing, consideration, or adoption of 
congressional districts for the 2020 congressional redistricting cycle, including but not 
limited to communications between and/or among your employees, staff, officers, agents, 
or representatives, and including but not limited to:  

a. All documents and communications with or relating to Robert Popper;  

b. All documents and communications with or relating to Adam Foltz, John Gore, 
Hans von Spakovsky, Chris Coates, Michael Barley, or Scott Kellar; 

c. All documents and communications relating to testimony or presentations before 
the Legislature, including but not limited to any testimony or presentations 
provided by Alex Kelley.  

d. All documents and communications between you and the Legislature related to 
congressional redistricting from June 1, 2021 to the present, including all 
documents or communications relating to meetings—both formal and informal—
with the Legislature related to the drawing of congressional maps, including, 
without limitation, testimony, meeting minutes, data sets, maps, notes, and plans 
submitted to, created by, or otherwise considered by you, any member of the 
Legislature or their staff; minutes, agendas, or presentations from legislative 
hearings or meetings; and any related communications, including, but not limited 
to, those with any member of the Legislature (or representatives thereof).  

e. All documents and communications relating to the March 29, 2022 memorandum 
from Ryan Newman entitled “Constitutionality of CS/SB 102, An Act Relating to 
Establishing the Congressional Districts of the State.” 

 
 
4. All documents and communications concerning Plan P000C0079, Plan P000C0094, and any 

other Proposed Plan (as specified in the definition above), including but not limited to: 
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a. All documents and communications regarding the potential, expected, or likely 
partisan performance or electoral outcomes of any district or districts in any 
Proposed Plan. 
 

b. All documents and communications concerning any factors that were considered 
in the creation, consideration, and/or passage of any Proposed Plan. 

 
c. All documents and communications concerning any instructions you received or 

provided regarding the creation of any Proposed Plan. 
 
5. Documents and communications sufficient to establish all persons who assisted you in the 

creation of any Proposed Plan. 

6. All documents and communications relating to information that was used to draw 
congressional district maps for Florida in 2022, including, without limitation, and produced 
in native format: shapefiles; all files or data sets used in Maptitude or other mapping 
software; and files pertaining to precinct names, precinct lines, partisan indexes or other 
partisan data, racial data, election results, population shifts, voter registration, voter 
affiliation, or changing census block lines for the 2018 election, 2020 election, and current 
redistricting cycle. 

7. All documents and communications, including, without limitation, requests for proposals, 
proposals, contracts, and timesheets or invoices, relating to consultants, firms, vendors, or 
other third parties, including, without limitation, Adam Foltz, that were consulted, involved 
in, or communicated with by you, any member of the Legislature or its staff, relating to 
any Proposed Plan.  

8. All documents and communications relating to drawing any Proposed Plan, with (1) any 
current or former member of Florida’s Legislature and (2) any current or former staff of 
any current or former member of Florida’s Legislature.  

9. All documents and communications relating to drawing any Proposed Plan with (1) any 
current U.S. Representative or U.S. Senator, including without limitation United States 
House of Representatives Republican Leadership and House Minority Leader Kevin 
McCarthy and (2) any current or former staff of any current U.S. Representative or U.S. 
Senator. 

10. All documents and communications relating to congressional redistricting with the 
Republican National Committee, the Florida Republican Party, including, without 
limitation, Joe Gruters, the National Republican Redistricting Trust, the National 
Republican Congressional Committee, including, without limitation, National Republican 
Congressional Committee Chair Tom Emmer, or any political action committee.  
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT  
IN AND FOR LEON COUNTY, FLORIDA 

 
BLACK VOTERS MATTER CAPACITY 
BUILDING INSTITUTE, INC., et al.,  

 Plaintiffs, 

v. 

CORD BYRD, in his official capacity as 
Florida Secretary of State, et al., 

 Defendants. 

 
 
Case No.:  2022-CA-000666  

 
 

SUBPOENA DUCES TECUM FOR VIDEO DEPOSITION 
 

THE STATE OF FLORIDA: 
 
To:  J. Alex Kelly, personally and in his official capacity as Deputy Chief of Staff to Governor 

DeSantis 
Executive Office of Governor Ron DeSantis  

 400 S Monroe St., Suite 209, Tallahassee, FL 32399 
 

YOU ARE COMMANDED to appear at the offices of Holtzman Vogel Baran Torchinsky 

& Josefiak, 119 S. Monroe Street, Suite 500, Tallahassee, FL 32301 on September 7, 2022 at 

12:00 p.m.  The deponent shall produce for inspection and copying all documents, 

correspondence, notes, memoranda, record, tape, or tangible thing whatsoever that in any way 

relates to the subjects listed on Schedule A. 

 The deposition will be taken by oral examination before Phipps Reporting, licensed court 

reporters, or some other Notary Public or other officer authorized to administer oaths.  This 

deposition shall be used for all allowable purposes, shall be conducted in accordance with Florida 

Rules of Civil Procedure, and will continue from day to day until completed. The deposition will 

also be recorded on videotape by Phipps Reporting. 

If you fail to appear you may be in contempt of court.   
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You are subpoenaed to appear by the following attorney, and unless excused from this 

subpoena by this attorney or the court, you shall respond to this subpoena as directed.   

 
 
Dated: August 19, 2022         By: /s/ Frederick S. Wermuth   
      Frederick S. Wermuth 
      FOR THE COURT 
 
 
Subpoena issued by: 
Frederick S. Wermuth 
Florida Bar No. 0184111 
KING, BLACKWELL, ZEHNDER & WERMUTH, P.A. 
P.O. Box 1631 
Orlando, Florida 32802 
Telephone: (407) 422-2472 
Facsimile: (407) 648-0161 
fwermuth@kbzwlaw.com 
 
Counsel for Plaintiffs 
 
 
IF YOU ARE A PERSON WITH A DISABILITY WHO NEEDS ANY 
ACCOMMODATIONS IN ORDER TO PARTICIPATE IN THIS 
PROCEEDING, YOU ARE ENTITLED, AT NO COST TO YOU, TO THE 
PROVISION OF CERTAIN ASSISTANCE.  PLEASE CONTACT THE ADA 
COORDINATOR, HUMAN RESOURCES, LEON COUNTY 
COURTHOUSE, 301 S. MONROE STREET, SUITE 202B, TALLAHASSEE, 
FL (850) 606-2401, AT LEAST 7 DAYS BEFORE YOUR SCHEDULED 
COURT APPEARANCE, OR IMMEDIATELY UPON RECEIVING THIS 
COURT NOTIFICATION.  IF THE TIME BEFORE THE SCHEDULED 
APPEARANCE IS LESS THAN 7 DAYS, OR IF YOU ARE HEARING OR 
VOICE IMPAIRED, CALL 711. 
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SCHEDULE A 
 

DEFINITIONS AND INSTRUCTIONS 
 

A. Notwithstanding any definition set forth below, each word, term, or phrase used in these 
requests is intended to have the broadest meaning permitted under the Florida Rules of Civil 
Procedure. 

 
B. Words or terms not specifically defined herein have the meaning commonly understood, and 

no definition is intended as exclusive.  
 

C. The following terms shall have the meanings indicated below:  
 

The terms “you,” and “your” shall mean J. Alex Kelly, in his capacity as an 
individual and as Deputy Chief of Staff to the Governor.  
 

(1) The term “Executive Office of the Governor” refers to the Office of Governor Ron 
DeSantis as well as well as present and former agents, assigns, employees, partners, 
successors, predecessors, associates, personnel, staff, officers, representatives, 
attorneys, and other persons or entities acting or purporting to act on behalf of 
Governor Ron DeSantis or the Executive Office of Governor Ron DeSantis. 

 
(2) The term “Legislature” shall mean the Florida Legislature, including but not limited 

to the Florida House of Representatives, the Florida Senate, the Florida Senate 
Committee on Reapportionment, the Florida Senate Select Subcommittee on 
Congressional Reapportionment, the Florida Senate Select Subcommittee on 
Legislative Reapportionment, the Florida House Congressional Redistricting 
Committee, the Florida House Congressional Redistricting Subcommittee, the Florida 
House State Legislative Redistricting Subcommittee, and their respective members 
and staff.  

 
(3) The term “Fair Districts Amendments” shall mean Article III, Sections 20 and 21 of 

the Florida Constitution.  
 
(4) The term “Enacted Plan” shall mean the congressional district plan passed by the 

Legislature on April 21, 2022, or any drafts or precursors thereof.   
 
(5) The term “Plan P000C0079” shall mean the congressional district plan submitted to 

the Legislature on January 16, 2022 by Ryan Newman, Counsel to the Governor, or 
any drafts or precursors thereof. 

 
(6) The term “Plan P000C0094” shall mean the congressional district plan submitted to 

the Legislature on February 14, 2022 by Ryan Newman, Counsel to the Governor, or 
any drafts or precursors thereof. 

 
(7) The term “Plan H000C8019” shall mean the congressional district plan approved by 
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the Legislature on March 4, 2022, or any drafts or precursors thereof.  
 
(8) The term “Plan H000C8015” shall mean the congressional district plan approved by 

the Legislature on March 4, 2022, with the recommendation that the plan take effect 
if the Plan H000C8019 was found unconstitutional.  

 
(9) The term “Proposed Plans” shall mean all congressional redistricting plans drawn, 

considered, reviewed, proposed, or adopted by you or the Legislature during 2022, as 
well as any drafts or precursors of those plans or subsequent amendments thereof. 

 
(10) The term “map drawer” shall mean anyone who assisted, advised, or provided input 

or feedback in the creation of any Proposed Plan, regardless of whether or not they 
were compensated for their services or participated in an official or unofficial 
capacity. 

 
(11) The term “mapping software” means any and all digital programs that may be used to 

assist in drawing congressional districts.  
 

(12) The term “person” shall mean and include natural persons, governmental entities, 
proprietorships, corporations, partnerships, joint ventures, and each other form of 
organization, entity or association. 

 
(13) The term “document” is used in the broadest possible sense and shall mean, without 

limitation, any tangible thing on or in which data are preserved by any means or in 
any form, including hard copies of documents and, without limiting the generality of 
its meaning, electronically stored information (ESI) or recorded material of any kind 
such as email or other electronic correspondence, including any electronic or 
computerized record from which information can be obtained or translated (including 
USB drives), correspondence, letters, envelopes, telegrams, facsimiles, telexes, text 
messages, minutes, notes or memoranda of personal or telephone conversations or 
conferences, telephone logs, memoranda, handwritten or stenographic notes, diaries, 
calendars, contracts, purchase orders, invoices, accounts, ledgers, evaluations, 
analyses, forecasts, statistics, estimates, reviews, working papers, reports, studies, 
books, magazines, newspapers, booklets, brochures, catalogs, pamphlets, instructions, 
circulars, bulletins, trade letters, press releases, charts, maps, geological or 
geophysical logs, diagrams, designs, specifications, blueprints, sketches, drawings, 
pictures, photographs, motion pictures, negatives, undeveloped film, video or audio 
tapes, belts or discs, voice recordings, transcripts or transcriptions, computer printouts, 
magnetically encoded cards or tapes, punched cards or tapes, microfilms, microfiches, 
and any other data compilations from which words, numbers, images or other 
information can be obtained (translated, if necessary, through appropriate devices into 
reasonably useable form), whether or not privileged, that is in your possession, 
custody or control, and shall include all originals, drafts and non-identical copies of 
such documents, whether sent or received or neither. 

 
(14) The term “communication” shall mean the transmission of any verbal or nonverbal, 
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written or non-written message, information, sign, symbol, or behavior, and shall 
include the process by which such transmission occurs. 

 
(15) The terms “relating to” and “concerning” shall mean referring to, related to, regarding, 

consisting of, pertaining to, reflecting, evidencing, describing, constituting, or being 
in any way logically or factually connected with the matter discussed, including any 
connection, direct or indirect, whatsoever with the requested topic, without limitation, 
unless otherwise specified in the Request. 

 
D. Notwithstanding any of the provisions below, Respondents should not produce any 

documents or communications that are currently publicly available on the Legislature’s or the 
Governor’s official websites.  
 

E. Unless otherwise specified, the time period for all documents or communications requested 
is January 1, 2021 to the present day.  
 

F. The following rules of construction apply to all requests for production: 
 

a. The terms “all” and “any” shall each be construed as encompassing any and all; 
 

b. All uses of the word “each” include “every” (and vice versa); 
 

c. The connective terms “and” and “or” shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the requests all responses that 
might otherwise be construed to be outside of its scope, so that the fullest disclosure 
of information, documents, and communications is achieved; 
 

d. The term “including” shall be construed without limitation; 
 

e. The use of a verb in any tense encompasses the use of the verb in all tenses; 
 

f. References to agents, assigns, employees, partners, successors, predecessors, 
associates, personnel, staff, officers, agents, representatives, attorneys, and other 
persons or entities acting or purporting to act on your behalf include both current and 
former agents, assigns, employees, partners, successors, predecessors, associates, 
personnel, staff, officers, agents, representatives, attorneys, and other persons or 
entities acting or purporting to act on your behalf; and  
 

g. References to any entity include all of that entity’s agents, assigns, employees, 
partners, successors, predecessors, associates, personnel, staff, officers, agents, 
representatives, attorneys, and other persons or entities acting or purporting to act on 
that entities’ behalf. 
 

h. The singular number and masculine gender shall include, and be applied as, the plural 
or the feminine gender or neuter, and vice-versa, as the circumstances of the particular 
requests may make appropriate. 
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G. Each request for documents or communications shall be construed according to its most 

inclusive meaning so that if information, a document, or a communication is responsive to 
any reasonable interpretation of the request, the information, document, or communication is 
responsive.  

 
H. If you deem any request for documents or communications to call for the production of 

privileged or otherwise nondisclosable materials and you assert such claim, furnish a list at 
the time of production identifying each document or communication so withheld together with 
the following information: 

 
(1)  the reason for withholding each such document, communication, or material, stated 

with sufficient particularity so as to permit the Court to adjudicate the validity of the 
claimed privilege; 

 
(2)  a statement of the facts constituting the basis for any claim of privilege or other ground 

of non-disclosure; and 
 

(3)  a brief description of each such document, communication, or other material, 
including: 

 
(a) the type of document or communication; 

 
(b) the date of the document or communication; 
 
(c) the name of its author(s) or preparer(s) and an identification by employment 

and title of each such person(s); 
 

(d) the name of each person to whom the document, communication, or other 
material was sent or who has had access to, or custody of, the document, 
communication, or other material, together with an identification of each such 
person(s); 
 

(e) the subject matter of the document or communication; 
 
(d)  the paragraph of this request to which the document, communication, or other 

material is responsive; and 
 
(e)  in the case of any document, communication, or other material that relates in 

any way to a meeting or conversation, identification of such meeting or 
conversation and the persons attending or participating in such meeting or 
conversation. 

 
I. You are required by Florida law to produce all requested documents or communications, 

wherever located, that are in your possession, custody, or control, including documents or 
communications that you have a right to obtain, or to compel the production of, from any third 
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party (including, but not limited to, any financial institution and telephone carrier).  
 

J. With respect to each request, Plaintiffs request that you identify and produce all documents 
or communications that are known to you or that you can locate or discover that are in your 
possession, custody or control, from whatever source derived, which, directly or indirectly, 
relate, refer or pertain to the subject matter of the request made, including, without limitation, 
all such documents or communications in the files (whether they be denominated personal, 
business or any other files) in the possession, custody or control of you or, as applicable, of 
your employees, agents, representatives or other persons acting on your behalf or under your 
control. 
 

K. Plaintiffs request that, if you have no documents or communications responsive to a request, 
then you shall so state.  
 

L. If you assert that any requested document or communication has been lost, destroyed, or 
discarded, please identify each such document as completely as possible, and provide the 
following information: 
 

a. the date of loss, destruction, or discarding; 
 

b. the circumstances of the loss, destruction, or discarding; and 
 

c. if destroyed or discarded: 
 

i. the manner of destruction or discarding; 
 

ii. the reason for destruction or discarding; 
 

iii. the identity of the person authorizing the destruction or discarding; and  
 

iv. the identity of the person who destroyed or discarded the document or 
communication.  

 
M. Plaintiffs request that you produce all responsive documents, communications, or other 

materials in an orderly manner (and with appropriate markings or other identification) so that 
Plaintiffs will be able to identify the source of the document, communication, other material, 
the file in which the document, communication, or other material was maintained, the person 
to whom such file belongs, and the specific request to which the document, communication, 
or other material is responsive. 
 

N. These requests shall be deemed to be continuing so as to require further and supplemental 
production if you receive or discover additional documents, communications, or other 
material between the time of original production and the time of any hearing, trial, or other 
presentation of evidence in this matter.  
 

O. All documents or communications are to be produced in electronic form. Documents or 
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communications produced electronically should be produced in native format with all 
metadata intact. For any election or voter data file, please produce in CSV format if available. 
If this is not available, please produce in PDF format. For other documents or 
communications, to the extent documents or communications can be accurately represented 
in black and white, they should be produced in single-page Tagged Image File Format 
(“TIFF”), together with any related field-delimited load files (e.g., Concordance DAT, CSV, 
OPT, LOG). Each TIFF document or communication shall be produced with an image load 
file in standard Opticon (*.log) format that reflects the parent / child relationship and also 
includes the beginning Bates number; ending Bates number; beginning Attachment Bates 
number; ending Attaching Bates number; custodian; date sent (for email messages); date 
modified (for email and non-email messages) where information is available; author (for 
email and non-email messages); and subject (for email messages). The TIFF images shall also 
be accompanied by extracted text or, for those files that do not have extracted text upon being 
processed (such as hard copy documents), optical character recognition (“OCR”) text data; 
such extracted text or OCR text data shall be provided in document level form and named 
after the TIFF image. Documents or communications that contain redactions shall be OCR’d 
after the redaction is applied to the image, and the OCR will be produced in place of extracted 
text at the document level. Notwithstanding the foregoing, the parties may negotiate a separate 
production format (including native format) for any documents or communications not 
reasonably producible or readable as standard image files, such as audio files or large 
spreadsheets. 
 

P. For documents or communications produced in TIFF format that originated in electronic 
form, metadata shall be included with the data load files described above and shall include (at 
a minimum) the following information: file name (including extension); original file path; 
page count; creation date and time; last saved date and time; last modified date and time; 
author; custodian of the document or communications (that is, the custodian from whom the 
document or communication was collected or, if collected from a shared drive or server, the 
name of the shared drive or server); and MD5 hash value. In addition, for email documents or 
communications, the data load files shall also include the following metadata: sent date; sent 
time; received date; received time; “to” name(s) and address(es); “from” name and address; 
“cc” name(s) and address(es); “bcc” name(s) and address(es); subject; names of 
attachment(s); and attachment(s) count. All images and load files must be named or put in 
folders in such a manner that all records can be imported without modification of any path or 
file name information. 
 

Q. If a responsive communication, document, or tangible thing has been prepared in copies that 
are not identical, or if additional copies have been made that are no longer identical, or if 
original identical copies are no longer identical by reason of subsequent notations on the front 
or back of pages thereto, each non-identical copy is a separate communication, document, or 
tangible thing and shall be produced. 
 

R. Produce any password-protected documents or communications with any applicable 
passwords. 
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RECORDS TO BE PRODUCED 
 
1. All documents and communications related to the Executive Office of the Governor’s 

February 1, 2022 request to the Supreme Court of Florida for an advisory opinion regarding 
the Fair Districts Amendments, including but not limited to any documents or 
communications relating to the decision to seek the advisory opinion, or any documents or 
communications relating to the Supreme Court of Florida’s subsequent order denying the 
advisory opinion. 

2. All documents and communications relating to the Fair Districts Amendments, including 
but not limited to all documents or communications regarding the applicability of the Fair 
Districts Amendments or previous judicial opinions or judicial orders regarding the Fair 
Districts Amendments to any Proposed Plan.  

3. All documents and communications relating to the drawing, consideration, or adoption of 
congressional districts for the 2020 congressional redistricting cycle, including but not 
limited to communications between and/or among your superiors, employees, staff, 
officers, agents, or representatives, and including but not limited to:  

a. All documents and communications with or relating to Robert Popper;  

b. All documents and communications with or relating to Adam Foltz, John Gore, 
Hans von Spakovsky, Chris Coates, Michael Barley, or Scott Kellar; 

c. All documents and communications relating to testimony or presentations before 
the Legislature concerning congressional redistricting.  

d. All documents and communications between you and the Legislature related to 
congressional redistricting from June 1, 2021 to the present, including all 
documents or communications relating to meetings—both formal and informal—
with the Legislature related to the drawing of congressional maps, including, 
without limitation, testimony, meeting minutes, data sets, maps, notes, and plans 
submitted to, created by, or otherwise considered by you, any member of the 
Legislature or their staff; minutes, agendas, or presentations from legislative 
hearings or meetings; and any related communications, including, but not limited 
to, those with any member of the Legislature (or representatives thereof).  

e. All documents and communications relating to the March 29, 2022 memorandum 
from Ryan Newman entitled “Constitutionality of CS/SB 102, An Act Relating to 
Establishing the Congressional Districts of the State.” 

4. All documents and communications concerning Plan P000C0079, Plan P000C0094, and any 
other Proposed Plan (as specified in the definition above), including but not limited to: 

a. All documents and communications regarding the potential, expected, or likely 
partisan performance or electoral outcomes of any district or districts in any 
Proposed Plan. 
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b. All documents and communications concerning any factors that were considered 
in the creation, consideration, and/or passage of any Proposed Plan. 

 
c. All documents and communications concerning any instructions you received or 

provided regarding the creation of any Proposed Plan. 
 
5. Documents and communications sufficient to establish all persons who assisted you in the 

creation of any Proposed Plan. 

6. All documents and communications relating to information that was used to draw 
congressional district maps for Florida in 2022, including, without limitation, and produced 
in native format: shapefiles; all files or data sets used in Maptitude or other mapping 
software; and files pertaining to precinct names, precinct lines, partisan indexes or other 
partisan data, racial data, election results, population shifts, voter registration, voter 
affiliation, or changing census block lines for the 2018 election, 2020 election, and current 
redistricting cycle. 

7. All documents and communications, including, without limitation, requests for proposals, 
proposals, contracts, and timesheets or invoices, relating to consultants, firms, vendors, or 
other third parties, including, without limitation, Adam Foltz, that were consulted, involved 
in, or communicated with by you, any member of the Legislature or its staff, relating to 
any Proposed Plan.  

8. All documents and communications relating to drawing any Proposed Plan, with (1) any 
current or former member of Florida’s Legislature and (2) any current or former staff of 
any current or former member of Florida’s Legislature.  

9. All documents and communications relating to drawing any Proposed Plan with (1) any 
current U.S Representative or U.S. Senator, including without limitation United States 
House of Representatives Republican Leadership and House Minority Leader Kevin 
McCarthy and (2) any current or former staff of any current U.S. Representative or U.S. 
Senator. 

10. All documents and communications relating to congressional redistricting with the 
Republican National Committee, the Florida Republican Party, including, without 
limitation, Joe Gruters, the National Republican Redistricting Trust, the National 
Republican Congressional Committee, including, without limitation, National Republican 
Congressional Committee Chair Tom Emmer, or any political action committee.  
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Robert D. Popper 
Senior Attorney 
Director, Voting Integrity  
Judicial Watch, Inc. 
 
February 18, 2022 
 
 My name is Robert D. Popper.  I am a Senior Attorney and Director of voting integrity 

efforts at Judicial Watch, Inc.  Judicial Watch is a Washington, D.C.-based public interest 

nonprofit dedicated to promoting transparency, accountability, and integrity in government, 

politics, and the law. 

 I was admitted to the Bar in New York in 1990, and I have been practicing as a litigator 

for 32 years.  I have special knowledge and expertise in the area of voting law and have written 

both popular and scholarly articles on the subject.1  I have particular expertise in the areas of 

racial and political gerrymandering.  In 1991, with Professor Daniel Polsby, I wrote an article 

describing a mathematical way to measure the geographic compactness of congressional 

districts.2  This standard is now known as the “Polsby/Popper” criterion and is one of the most 

widely used tests of district compactness.  In 1997, I brought a lawsuit that ultimately led to 

New York’s 12th Congressional District being enjoined as an unconstitutional racial 

 
1  See, e.g., How H.R.1 Intends to Overturn Supreme Court Rulings on Elections, THE HILL, March 
21, 2021; The Voter Suppression Myth Takes Another Hit, WALL ST. J., December 28, 2014; Florida Gets 
Another Chance to Appeal for the Right to Clean Voter Rolls, They Should Take It, THE DAILY CALLER, 
December 11, 2014; Political Fraud About Voter Fraud, WALL ST. J., April 27, 2014; Little-Noticed 
Provision Would Dramatically Expand DOJ’s Authority at the Polls, THE DAILY CALLER, March 28, 
2014; and, with Professor Daniel D. Polsby, Guinier’s Theory of Political Market Failure, 77 SOC. SCI. 
Q. 14 (1996); Racial Lines, NAT. REV. 53, February 20, 1995; Ugly: An Inquiry into the Problem of 
Racial Gerrymandering Under the Voting Rights Act, 92 MICH. L. REV. 652 (1993); Gerrymandering: 
Harms and a New Solution, Heartland Institute Monograph (1990).   
2  Daniel D. Polsby & Robert D. Popper, The Third Criterion: Compactness as a Procedural 
Safeguard Against Partisan Gerrymandering, 9 YALE L. & POL’Y REV. 301 (1991). 
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gerrymander.3   

 In 2005, I joined the Voting Section of the Civil Rights Division of the U.S. Department 

of Justice, where I worked for eight years.  In 2008, I received a Special Commendation Award 

for my efforts in enforcing Section 7 of the National Voter Registration Act of 1993 

(“NVRA”), which requires state offices providing public assistance to offer those receiving it 

the opportunity to register to vote.  That same year, I was promoted to Deputy Chief of the 

Voting Section.  In my time at DOJ, I managed voting rights investigations, litigations, consent 

decrees, and settlements in dozens of states.  I helped to enforce all the statutes the Department 

is charged with enforcing, including the NVRA, the Help America Vote Act of 2002, the 

Uniformed and Overseas Citizens Absentee Voting Act of 1986, and the Military and Overseas 

Voter Empowerment Act of 2009.  I managed lawsuits enforcing the Voting Rights Act of 

1965, as amended, including the minority language provisions of Section 203; the preclearance 

provisions of Section 5; the anti-intimidation provisions of Section 11; and both vote denial 

and vote dilution claims under Section 2. 

 In 2013, I joined Judicial Watch.  In my time there, I have filed voting rights lawsuits 

in federal and state courts alleging claims under the First, Fourteenth, and Fifteenth 

Amendments, Section 2 of the Voting Rights Act, the NVRA, and a number of state 

constitutional provisions.  Among other things, I am currently representing plaintiffs pursuing 

gerrymandering claims in Maryland State court. 

 In preparation for my testimony, I looked at Florida’s proposed congressional districts 

in maps drawn by the Florida House Redistricting Committee (see H000C8011, dated 

 
3  Diaz v. Silver, 978 F. Supp. 96 (E.D.N.Y. 1997) (three-judge court), aff’d mem., 521 U.S. 801 
(1997).  
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2/10/2022; H000C8003, dated 11/29/2021; H000C8001, 11/29/2021, available at 

https://redistrictingplans.flsenate.gov/).  In sum, my testimony is that proposed Congressional 

District 3 is highly vulnerable to being enjoined in a lawsuit that could be filed in federal court 

on the basis of principles embodied in the landmark ruling of Shaw v. Reno, 509 U.S. 630 

(1993) and its progeny. 

 In Shaw, the Supreme Court first held that “redistricting legislation that is so extremely 

irregular on its face that it rationally can be viewed only as an effort to segregate the races for 

purposes of voting, without regard for traditional districting principles and without sufficiently 

compelling justification” states a federal, constitutional claim “under the Equal Protection 

Clause.”  509 U.S. at 642.  Two years later in Miller v. Johnson, 515 U.S. 900 (1995), the 

Supreme Court upheld a lower court ruling invalidating a Georgia district on the basis of Shaw.  

The Court explained that “the essence of the equal protection claim recognized in Shaw is that 

the State has used race as a basis for separating voters into districts.”  515 U.S. at 911.  

Assigning voters on that basis “embod[ies] stereotypes that treat individuals as the product of 

their race, evaluating their thoughts and efforts—their very worth as citizens—according to a 

criterion barred to the Government by history and the Constitution.”  Id. at 912.   

 The racial intent behind the district challenged in Miller was apparent “when its shape 

is considered in conjunction with its racial and population densities.”  Id. at 917.  Because 

“[r]ace was … the predominant, overriding factor” in its design, the district could not be 

“upheld unless it satisfies strict scrutiny, our most rigorous and exacting standard of 

constitutional review.”  Id. at 920.  “To satisfy strict scrutiny, the State must demonstrate that 

its districting legislation is narrowly tailored to achieve a compelling interest.”  Id.  The Court 

noted in particular that “creating a third majority-black district to satisfy the Justice 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



4 
 

Department’s preclearance demands” under Section 5 of the Voting Rights Act was not enough 

under the circumstances to justify the challenged district:   

As we suggested in Shaw, compliance with federal antidiscrimination laws 
cannot justify race-based districting where the challenged district was not 
reasonably necessary under a constitutional reading and application of those 
laws. … The congressional plan challenged here was not required by the Voting 
Rights Act under a correct reading of the statute. 
 

Id. at 921. 

 More recently, in Bethune-Hill v. Va. State Bd. of Elections, 137 S. Ct. 788, 797-98 

(2017), the Court made clear that a plaintiff challenging a district under Shaw was not required 

to “establish, as a prerequisite to showing racial predominance, an actual conflict between the 

enacted plan and traditional redistricting principles.”  The Court recognized that “the 

‘constitutional violation’ in racial gerrymandering cases stems from the ‘racial purpose of state 

action, not its stark manifestation.’”  Id. at 798 (citation omitted).  Bethune-Hill is also 

noteworthy in that the Court, under a deferential review for “clear error,” did not overturn the 

district court’s finding that a district with 55% BVAP was necessary to avoid liability under 

Section 5 of the Voting Rights Act.  But the Court in another case summarized Bethune-Hill’s 

findings as follows:  

[W]here we have accepted a State’s “good reasons” for using race in drawing 
district lines, the State made a strong showing of a pre-enactment analysis with 
justifiable conclusions. In Bethune-Hill, the State established that the primary 
mapdrawer “discussed the district with incumbents from other majority-
minority districts[,] … considered turnout rates, the results of the recent 
contested primary and general elections,” and the district’s large prison 
population. … The State established that it had performed a “functional 
analysis,” and acted to achieve an “informed bipartisan consensus.”  
 

Abbott v. Perez, 138 S. Ct. 2305, 2335 (2018) (emphasis added).  Significantly, the Court in 

Abbott rejected a proposed justification for a race-based district where the State of Texas 
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argued that it was necessary to comply with Section 2 of the Voting Rights Act, but had not 

made the required strong showing.  Id. at 2334.  Similarly, in Cooper v. Harris, 137 S. Ct. 

1455, 1470 (2017), the Court rejected a claim that a race-based district was necessary to 

comply with Section 2 when the State of North Carolina could not show the preconditions 

required to make such a claim.  

 Turning to Congressional District 3 in the proposed plan, I believe it will be vulnerable 

to a serious—and probably a winning—Shaw-type claim under the Fourteenth Amendment.  I 

understand that there will be little dispute that the district was drawn with its racial 

characteristics as the predominant consideration.  I also understand that the shape of the district 

will be well-explained by the effort to include African-American populations around 

Tallahassee and Jacksonville.  Moreover, the district clearly violates traditional districting 

criteria.  Its Popper-Polsby score is 10%, and its Reock score is 11%.  These are very low 

compactness scores for any U.S. congressional district, and in both cases these are the lowest 

compactness scores in the State of Florida.4   

 I also believe that the defenders of District 3 will be unable to justify the district so as 

to satisfy their burden of strict scrutiny.  To begin with, I am unaware of the existence of any 

sort of “a strong showing of a pre-enactment analysis with justifiable conclusions.”  Abbott, 

138 S. Ct. at 2335.  But further, even if the race-based character of the districts could be 

justified under federal or Florida law, the district’s noncompactness will compel the legal 

conclusion that it is not “narrowly tailored” to achieve its goals, as it must be to satisfy strict 

 
4  District 3 also has the third worst Area/Convex Hull score in the State.  However, I do not 
consider the Area/Convex Hull test to be a reliable compactness measure.  There are too many district 
indentations and distortions it simply cannot “see.”  Accordingly, it is too forgiving.  
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scrutiny.  See Miller, 515 U.S. at 921 (“The congressional plan challenged here was not 

required by the Voting Rights Act under a correct reading of the statute.”). 

 As a final point, the fact that the BVAP in District 3 is at around 44% according to the 

House Committee’s online information (or 42% according to the Princeton Gerrymandering 

Project) will defeat the State’s ability to justify the district.  The Supreme Court has held that 

no Section 2 claim is possible where the minority VAP is less than 50%.  Bartlett v. Strickland, 

556 U.S. 1, 19-20 (2009) (“It remains the rule … that a party asserting § 2 liability must show 

by a preponderance of the evidence that the minority population in the potential election 

district is greater than 50 percent.”).  The Supreme Court has at least suggested that the same 

rule applies in the context of Section 5.  Perry v. Perez, 565 U.S. 388, 398-99 (2012) (“The 

court’s order suggests that it may have intentionally drawn … a ‘minority coalition opportunity 

district’ in which the court expected two different minority groups to band together to form an 

electoral majority”; and, if so, “it had no basis for doing so.  Cf. Bartlett …”).  See also In re 

Senate Joint Resolution of Legislative Apportionment 1176, 83 So. 3d 597, 625 (2012) (“Just 

as Section 2 jurisprudence guides the Court in analyzing the state vote dilution claims, when 

we interpret our state provision prohibiting the diminishment of racial or language minorities’ 

ability to elect representatives of choice, we are guided by any jurisprudence interpreting 

Section 5.”). 

 In sum, if I were asked by a client whether Congressional District 3 complies with the 

federal constitution, my answer would be an emphatic no.  

R. D. P. 
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During the 2022 Regular Session of the Florida Legislature, Robert Popper made a 
presentation to the Florida House of Representatives.  

Audio and video options of his February 18, 2022 presentation are available through this link: 
https://bit.ly/3wWdq6z.    

During the April 2022 Special Legislative Session of the Florida Legislature, J. Alex Kelly made 
presentations to both chambers of the Florida Legislature.   

 Audio and video options of his April 19, 2022 Florida Senate presentation are available 
through this link: https://bit.ly/3cOu9Sk.    

Audio and video options of his April 19, 2022  Florida House of Representatives presentation 
are available through this link: https://bit.ly/3wWdq6z.  
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY

FLORIDA BLACK VOTERS MATTER
CAPACITY BUILDING INSTITUTE, INC., et al.,

Plaintiffs,

Case No. 2022-ca-000666

V.

CORD BYRD, in his official capacity as Florida
Secretary of State, et al.,

Defendants.

DECLARATION OF GOVERNOR RON DESANTIS

I, Ron DeSantis, hereby declare as follows:

1 I am over the age of eighteen and am otherw^ise competent to make the statements in this

declaradon.

2. I have personal knowledge of the matters contained herein.

3. I am the Governor of Florida and was sworn in on January 8, 2019. Under article IV, section

1 (a) of the Florida Constitution, the Governor is vested with the "supreme executive power" of the

State of Florida, is the "comtnander-in-chief of aU military forces of the state not in active service of

the United States," and is the "chief administrative officer of the state." As such, I am the highest

executive official in the State.

4. I am aware that this lawsuit challenges the constitutionality of the State's enacted congressional

district map under the Florida Constifa-ition. I am further aware that the lawsuit claims that the map

was enacted with an unconstitutional purpose and effect.

5. During this redistticting cycle, the Executive Office of the Governor proposed congressional

district maps to the Florida Legiskture for its consideration.

1 of 3
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6. On March 29, 2022, I vetoed CS/SB 102, which was passed by the Florida Legislature and

contained a primary and an alternate congressional district map. I set forth the reasons for my veto in

the veto message to the Legislature and accompanying legal memorandum from my General Counsel.

7. On the same day, I also caUed a special session of the Florida Legislature for the "purpose of

considej-ing legislation relating to the establishment of congressional disttricts for the State of Florida

and any legal challenges thereto, including the appropriation of additional funding for pending and

prospective redistricting lirigadon. " March 29, 2022 Special Session Proclamation.

8. The Executive Office of the Governor proposed a new map for the special session. This map,

which became SB 2C, included 10 distticts that were taken directly from CS/SB 102 and 18 districts

that impt oved upon CS/SB 102.

9. On April 19, 2022, my staff provided hours of exhaustive explanadon about SB 2C to the

Senate Committee on Reapportionmeat and the House Congressional Redistticting Subcommittee.

10. The Florida Legislature passed SB 2C on AprU 21, 2022, and on April 22, I signed it into law.

11. Throughout the redistricting process, I acted through or with the assistance of my staff. As

such, any actions taken by me or the Executive Office of the Governor, including the reasons for such

actions-whether proposing congressional district maps, exercising the veto power, calling a special

session, or signing a new tnap into law-are not uniquely known to me. Members of the Executive

Office of the Governor have the requisite personal knowledge of these actions and could answer any

relevant deposition questions if such information cannot be obtained elsewhere.

12. Given the intensity of my duties and schedule, any deposition of me would be unduly

burdensome and would unreasonably interfere with my responsibilities as the State's chief executive.
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This declaration is made pursuant to Florida Rule of Civil Procedure 1.280(h). I declare under

penalty of perjury that the foregomg is ti^ie and correct to the best of my current knowledge and beUef.

Executed this 6th day of September, 2022.

on DeSaatis
Governor of Florida
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