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1 Ther eupon, Page

2 The fol |l ow ng proceedi ngs began at 2: 36

3 p.m:

4 MR VWERMUTH: My nane is Fritz Wernmuth and

5 |''m here on behalf of the plaintiffs. And |I'm

6 acconpani ed by John Devaney who will be

7 speaking for the plaintiffs.

8 THE COURT: Very good.

9 MR VWERMUTH |'m not aware of anyone el se
10 fromthe plaintiffs who ¢s' mssing. | know we
11 have Abha Khanna who i's counsel for the
12 plaintiffs as well.  And Jonat han Hawl ey and
13 Joe Posimato. .And then ny assistant, Angie
14 Price, is on aé wel | .

15 THE<COURT: Al right. Very good.

16 Wl cone, everyone, on that end.

17 Let me ask for the people here on behalf
18 of the defendants to nake your appearance.

19 MR, JAZIL: Your Honor, Mhamuad Jazil on
20 behal f of Secretary Lee.

21 THE COURT: Thank you, sir.

22 MR FARUQUI: Good afternoon. Bila

23 Faruqui on behalf of Attorney Ceneral Mbody.
24 THE COURT: Thank you.

25 MR. BARDOS: Your Honor, good afternoon.
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1 Andy Bardos with the Gray Robinson Law Firm orFl’age °
2 behal f of Speaker Sprowl s and Chairman Lee, the
3 two Fl orida House defendants.
4 THE COURT: CGot it. Al right. Go ahead.
5 Anyone el se?
6 MR. NORDBY: Good afternoon, Judge. Dan
7 Nor dby from Shutts & Bowen here on behal f of
8 the Florida Senate defendants.
9 THE COURT: Thank you, M .. Nordby.
10 Al right. Anyone else that we've m ssed
11 out of the group?
12 Al right. So, we have a case that
13 requires an expedited tinmefrane. So, | take it
14 everybody is in -->it's extraordinary fromthe
15 st andpoi nt ofc‘accepting service or stepping in
16 now w t hout "goi ng through the service of
17 process-and 40 days to answer, those types of
18 t hi ngs.
19 | see where there's been a three-hour
20 request and sone tine set aside this next week
21 for a tenmporary injunction hearing. Is that
22 what we need to do as opposed to a trial of the
23 case? In other words, it may be that
24 everybody's on the same page and you say, yeah,
25 the tenporary injunction would do what we need.

www. phi ppsreporting. com
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1 And | guess if I'"'menvisioning that, we wouldPage °
2 have an evidentiary hearing, whatever decision
3 | made would then go to the DCA who woul d t hen
4 send to the Suprene Court or maybe it pauses at
5 the DCA, they render a decision and order on
6 it, and then it goes to the Suprene Court. But
7 ny understanding i s candi dates need to know
8 what their district is, whether they're in or
9 not, depending on what their district would be.
10 And the Supervisors of Election need to know - -
11 | think 1've read May the 27th, but sonetine
12 before the end of thisononth so that we don't
13 have a chaotic ballot down the |ine.
14 So, isit a nﬁtter of if it's a tenporary
15 i njunction, whiichever way it goes, that's what
16 would happen for this next election cycle,
17 August ©of 2023, Novenber of -- | don't nean
18 2023. 2022. Novenber of 2022. And then if we
19 came back and had a trial, if there was a
20 di fference, then that woul d affect subsequent
21 el ections? O do we actually need to have a
22 trial rather than a tenporary injunction
23 heari ng where everybody | ays out whatever
24 evi dence they woul d have and wwap it up, again,
25 by the end of next week probably so we could
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get it to the next appellate court intinme to
get us an answer that the candi dates and the
Supervi sors of Election could work with?

MR. DEVANEY: Your Honor, John Devaney for
the plaintiffs. My | respond?

THE COURT: Yes, sir.

MR. DEVANEY: Thank you. And thank you
for letting ne appear pro hac vice, Your Honor.
| appreciate it.

THE COURT: Yes, sir.

MR. DEVANEY: Your Honor, the plaintiffs'
strong view is that weishould proceed to a
prelimnary injunction hearing next week
because we need exbedited relief. And the
i ssues that were presented in our prelimnary
I njunction- notion are really quite
strai ghtforward.

As Your Honor may be aware, they focus on
northern Florida, and in particul ar,
Congressional District 5. And the facts should
be |l argely undisputed that that former district
has been di smantl ed and that black voters who
were in that district no | onger have the
ability to elect preferred candi dates of their

choi ce. About 370,000 bl ack voters in that
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district have been dispersed to surrounding
majority-white districts. And therefore there
shoul dn't be nuch dispute that their ability to
el ect has been di m nished. And di m ni shnent of
mnority voter rights in that way is a clear
viol ation of the Florida Constitution.

So we think the issue we presented, Your
Honor, is really straightforward. W
deliberately limted it to that district and to
northern Florida so that the Court can
hopefully enter inmediate . relief on a very
straightforward record-owith very clear | egal
argunents as to whv the dismantling of
Congr essi onal EXstfict 5is in violation of the
Fair District. Anendnent to the Constitution.

THE COURT: Well, M. Devaney, | have read
the entire conplaint. I've read, I won't tel
you every piece of paper that has been filed,
but 1've read a ot of them And | bogged down
alittle bit of the statistics, | nmay need
sonebody to get ne a little bit nore
explanation on. But it's nore than just
Congressional District 5.

And so |"'mback to this, it doesn't

surprise nme if everybody said, you know,
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there's not a whole lot at issue as far as
factual disputes, it's here's what happened and
does it neet the standard or not. But why is a
tenporary injunction hearing superior to, let's
call it atrial, and if we need an extra hour
or three hours or three days, we get it done?
In other words, rip the Band-Aid off, here's
the answer, go to the appellate court and

what ever decision the appellate court w nds up
rendering, then everybody knows what they've
got .

MR. DEVANEY: Your Honor, the response to
that is our conplaint raises issues that go
significantly beyoﬁd what we've asked for in
our prelimnary injunction notion. For
exanpl e, our conplaint alleges that there is
intent on the part of the legislature and the
governor in dismantling CD 5 and the way ot her
districts in the map were drawn.

By contrast -- and that ripples well
beyond CD 5 within our conplaint.

By contrast, in our Pl notion, we're
sinply saying that the effect of dismantling CD
5is to dimnish voting rights of black voters

in that district. So it's a nuch narrower

www. phi ppsreporting. com
(888) 811-3408

App. 1592




Judge J.

Layne Snith

May 03, 2022

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 10

i ssue than what is set forth in our conplaint.

And the issues in our conplaint, including
the issues of intent, the issues related to
other districts, are going to require sone
di scovery. And realistically, that can't be
acconplished in the short tinmefranme we have
before us which is why we franmed our Pl notion
in a very narrow fashion focusing on a district
where the facts should | argely .be
uncontrovert ed.

THE COURT: Al right. Well, hows it
going to work as far as a candi date deci di ng
whet her they're going to run or not and not
know ng what their>district isif it's not been
deci ded what t‘he other 27 districts are?

MR. DEVANEY: Your Honor, the way -- the
remedy that we have offered and requested is
sinply to swap out CD 5. And we have two ot her
maps that the | egislature passed in one form or
another. The Senate map, and that nmap was
passed by both the House and the Senate, that
mai ntai ns the east/west configuration of
Congressional District 5. And the renedy we're
seeking here is sinply to swap in that version

of CD 5, which will largely |eave the rest of
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the districts unchanged. And so there

shoul dn't be nuch difficulty at all in

candi dates determ ning what districts they'l
be running in because of the narrowness of the
remedy that we're seeking in Pl notion.

Your Honor, the other point | would nmake
i n connection with our conplaint is we've al so
al l eged partisan gerrymandering in our
conplaints. And that, too, is.going to require
sonme di scovery. It's not the subject of our PI
notion. And that's another reason why
proceedi ng i nmedi atelyito a trial on the nerits
woul d be not feasihkie in this situation.

THE COURT: Afl right. But from your
perspective, the plaintiffs' perspective, if
the court ~rules whether with you or agai nst you
or sonmewhere in between on Congressional
District 5 that has been signed by the Governor
but different fromwhat originally was passed
by the House and the Senate, that that would
put the State in a position that Supervisor of
El ecti on and candi dates to go forward with the
rest of the districts and whatever happens with
District 57?

MR. DEVANEY: That is correct, Your Honor.

www. phi ppsreporting. com
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1 And as Your Honor's probably aware, we put ighgelz
2 two affidavits from Supervisors of Election in
3 Broward and Leon County who have affirned that
4 fromtheir perspective, they would be able to
5 i npl enent a map that changed the configuration
6 of CD5 and largely left the other districts
7 unchanged in a manner which we're proposing.
8 THE COURT: Al right. Oher than hearing
9 fromyou, let nme hear -- and | .don't know if
10 there's going to be one | ead spokesnman on
11 behal f of the defendants. '~ O if | need to hear
12 fromeach of you, I'llCbe glad to, but what
13 says the defense? .
14 MR JAZI L: Ydur Honor, Mohanmmad Jazil on
15 behal f of the ‘Secretary of State. 1'Il let ny
16 friends, M. Nordby, M. Bardos, and
17 M. Faruqui speak for their respective clients.
18 But fromthe Departnent of State's
19 perspective, our perspective is this: It is
20 now too late to undo the map that has al ready
21 been enacted. The Florida Legislature passed
22 and the Governor signed a map, Supervisors of
23 El ecti ons, candi dates and others should be and
24 are relying on that map to prepare for the
25 el ections that are upcom ng. The elections

www. phi ppsreporting. com
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that are upcom ng begin with the August

primary, the ballots for which need to be sent
out 45 days before the el ection.

Prior to those ballots being sent out,
there is an election (audio disruption) that
nmust be undertaken. My friend, M. Devaney,
poi nted out that he has affidavits fromtwo
supervi sors, Leon County Supervisor Mark Earl ey
and Supervisor Scott in Broward County. | note
t hat Supervisor Scott in Broeward County has
nothing to do with the relief that's being
sought because his purview is the southeast
Florida county that_is not affected.

Second, | noté that ny friend M. Devaney
di scussed sweppi ng out Congressional District 5
as enacted by the legislature, 4 and 5, in
northeast Florida wth (audio disruption)
that's already on the books as Congressi onal
District 5 or some version of what the
| egi sl ature passed and the Governor vetoed.

That alternative congressional district, Your
Honor, spans eight counties. So we need to
assess whet her or not the Supervisors of

El ections in those eight counties have the

time, the (audio distortion) to inplenment that
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new map prior to elections being adm nistered.

Qur perspective is it's too late to
provide the plaintiffs the renedy they seek.
I n addi tion, Your Honor, we do disagree with
sonme of the factual underpinnings of the expert
reports that have been provided. To the extent
that there's data fromthe State's websites,
the State redistricting website, | doubt we
w Il dispute that. But the expert reports |ay
out a theory of the case whicch we would like to
provi de you with appropri-ate expert reports on
our side.

| do agree with M. Devaney, though, their
conpl ai nt raises iésues that would require
certain | egwrk. The partisan intent clains,
for exanple, and a few other issues. So |'l
stop there, Your Honor, and see if ny friends
for the defense have anything further to add.

MR. BARDOS: Nothing to add, Your Honor,
for the House defendants.

THE COURT: M. Nordby?

MR. NORDBY: Judge, | just nention and |
negl ected to nentioned earlier that Jason Rojas
for the Florida Senate in-house counsel is also

here on the call
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Not hing to add specific to the timng.

The notion for injunctive relief doesn't appear
to seek any relief as against the Florida
Senate. Just as a procedural nmatter, | note
that the Senate was -- was just recently
served, has not filed an answer yet, so the

pl eadi ngs aren't closed. And |I'mnot sure that
the i ssue would be -- that the case woul d be at
I ssue for trial as opposed to consideration of
a prelimnary injunction.

But as beyond that cn the timng, | defer
to M. Jazil and Secretary of State.

THE COURT: Okay. Anyone else?

MR, FARUQUI . >Your Honor, on behalf of the
Attorney General, the Attorney General doesn't
take any pcsition regarding the scheduling
concer ns.

THE COURT: Understood. Al right.

Per haps none of us asked to be in this
position and yet here we are.

This is not a regular case that we can
say, you got 120 days to get service of process
and then if you're the State, you get 40 days
to answer. And then we'll come up with a

di scovery schedule and a uniformtrial order

www. phi ppsreporting. com
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1 and all those other things because candidatespage16
2 need to know what congressional district is
3 their district to nake a deci sion on whet her
4 they're running init or if it's a lost cause,
5 tonot runinit. And these things need to
6 have been determ ned so the Supervisor of
7 El ection can avoid chaos and fix -- to put
8 together the ballots for the different
9 precincts that they've got in an orderly way.
10 So we don't have the luxury of time. But
11 it's also, to ne, not an_-acceptable answer to
12 say, stinks to be the plaintiffs, and there's
13 just not tine to give you any renedy at all
14 her e because j ust fhe timng the way this
15 happened. Ycu have a decenni al popul ation
16 count. W - have a real allocation of
17 Congr essi onal seats where Florida picks up an
18 addi ti onal Congressional seat, good for us,
19 that gives us nore clout wwth the federa
20 government, one nore electorial vote and al
21 those things. And it is what it is according
22 to the fornula.
23 But we have constitutional -- State
24 constitutional |anguage and federal |aw that
25 we've all got to abide by and work through on

www. phi ppsreporting. com
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1 this. raoe
2 So we need to have, at a mnimum a

3 tenporary injunction hearing. Wat would nake
4 the nost sense -- and | understand it's not

5 where the case is at issue and nore than 20

6 days have gone past fromthe last, you know,

7 di sturbance of the waters on the pleadings. W
8 don't have tinme to do that. But the

9 | egi sl ature had a special session, the Governor
10 very recently signed off on-the law. So the

11 parts of governnment have done what they needed
12 to do to set the hook to have us here. The

13 plaintiffs, nobody.can say they waited too |ate
14 to press their poiﬁt because | don't know how
15 you -- any ofi‘us could have worked any faster
16 all in good faith to get where we're at.

17 Scoright now, nmy office had bl ocked off a
18 three-hour stretch of tinme to hold a tenporary
19 Injunction. | think you're calling it a PI
20 prelimnary injunction. But a tenporary
21 I njunction hearing, Wdnesday the 11th from
22 9:00 to noon. Not trying to nmake y'all be
23 | onger than you need to be, but | want to nake
24 sure that | also give you any tinme that you
25 need to have.
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1 So to the extent we need nore tine, | cgﬁgelg
2 give you nore tinme that day. To the extent
3 everybody coul d agree, wouldn't that be nice --
4 you know, couldn't we all just get along -- |
5 was going to say to the extent everybody could
6 agree, | can give you -- | will have the
7 ability to block off as much tinme as | need to
8 this next cal endar week, even if that neans a
9 seni or judge or one of ny coll eagues has to
10 cover other things, that can be done because it
11 is inmportant that we give this the seriousness
12 and attention it needs to to get it out of ny
13 hands to the next court, the District Court of
14  Appeal and potentiélly to the Supreme Court or
15 up to the DCAto decide if it's a straight shot
16 fromnme to the Suprenme Court or not.
17 | f-we have a tenporary injunction hearing
18 on the 11th, is three hours enough? Does that
19 put the defense in a position where they can
20 get what wi tnesses, what exhibit put together
21 they need to put together to nake their case?
22 MR. DEVANEY: Your Honor, fromplaintiffs
23 perspective, as | described earlier, our view
24 is that the issues we presented are really
25 straightforward and supported by the affidavits
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and expert reports we've submtted as well as
obvi ously our legal argunment. And we actually
think this is a matter that could be resol ved
t hrough oral argunent w thout wtnesses. O
course, if Your Honor would |like to hear from
our wtnesses, we'll make them avail abl e.

But part of the benefit, if you wll, the
narrowness of the relief we've requested is --
we think the facts are straightforward, they're
established by the affidavits' we provided. And
it's not absolutely necessary for witnesses to
to be there unless Your Honor would like to
exam ne t hem

THE COURT: PEre's kind of the way that
wor ks, collectively -- and here's the good
thing, we've got very good attorneys, very
seasoned attorneys, very professional attorneys
representing both sides. It's not anybody's
first rodeo. The attorneys can talk and agree
to either have witnesses with direct
exam nation, cross-examnation, if | needed to
weigh in with a question to nmake sure |I had --
| was getting it, | fully understand what's
being said, | would do that. Y all could agree

that the plaintiffs are going to have
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affidavits and there's going to be a stipul ated

group of exhibits admtted, the defendant --
you coul d agree the defendants coul d have
counter affidavits or we could have testinony.
Does not matter to ne which way it is, but if
the two of you can agree that, froma facts
standpoint, there is not a ot of issue so it's
not |i ke, you know, whose credibility do you
bel i eve about who ran the red |.ight or who shot
Johnny or whatever the factual issue is, it's
just a matter of, here are certain facts that
are done, here's what happened that nobody
di sputes, here may. e a little bit of the spin
from bot h sides, ndt pi cki ng out one over the
ot her, and then you nake your argunents, we can
do that.

I'/mnot going to tell you not to have a
live witness or sonebody that gives direct
and -- exam nation who's subject to
cross-exam nation because that nmay be exactly
what we need. It will be up to everybody el se
I nvol ved to deci de whether y'all agree to
submt affidavits or you're going to have live
Wi t nesses.

Soif -- and | can see where that woul d
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1 affect the length of tinme we need. So |I've rage 21
2 already told you, I will nake as nuch tine
3 avail able as | need to not because that's not
4 necessarily easy for ny schedule, and | don't
5 expect it to be easy for anybody el se's
6 schedul e either, but because it's inportant
7 that we take the tine to do this, to do it
8 right so that when it does go to the appellate
9 court, both sides have had a full opportunity
10 to be heard, there's been a-decision on the
11 nerits regardl ess of what' iy decision is,
12 regardless, it will belappealed. And it goes
13 to the appellate ccuit with the idea that they
14 know exact |y what fhe evi dence is, what |
15 rul ed, why | <uled that, what case law | was
16 hangi ng my ‘hat on, what | anguage out of the
17 Constituition | was hanging ny hat on, where
18 they' Il have a de novo review and they can
19 decide -- and think about it this way, they've
20 got a lot nore resources fromthe standpoint of
21 not only a nultiple judge panel but the | awers
22 that they had that worked for those judges. So
23 what that will do is that wll put us in a
24 position to get everyone an answer that they
25 need so that we know what the district -- if
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it's going to be limted to up or down. Fifth
District, as it has been before and was passed
out of the Senate and the House before CGovernor
DeSantis exercised his constitutional right to
veto before the special session and the new
configuration. So whichever that is.

And | did -- | was listening, and it also
made sense to ne fromwhat | had al ready read
as well as the maps | had | ooked at. If it's
old District 5 or the new District 5 -- if it's
old District 5, that is going to affect, |
think | heard eight other counties, could be.
But | know it's notca hundred percent the sane
or we wouldn't he falking about it, right? So
there woul d ke sonme in and out that people
woul d have to | ook at as far as how it affected
the district they were in and what precincts
were affected for different Supervisors of
El ection. But that's why this needs to be done
intime so we can get it out of ny hands as
soon as possible, next week if possible, to the
appell ate courts so they can render the
deci si on qui ck enough for people to use.

If we get to the end of that process and

one of two things, if we are fortunate enough
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1 where at the end and both sides said we restpage23
2 and | said, well you know what, | actually know
3 what ny ruling is and here's what it is, |

4 would say that. Odds are, after hearing three
5 or four hours of testinony and argunment, |'m

6 going to make sure | digest it and go back and
7 | ook at the case law on it as well as the

8 constitutional |anguage to nmake sure that |'m
9 getting as right as | can. But. | also

10 understand there's -- | need to -- the old

11 sayi ng, good today is better than perfect

12 tonorrow may be. | mean, | don't want to get
13 It wong but it's aiso inportant that | get an
14 answer out as quickly as possible so we can get
15 it in the hands of the next court.

16 So, it may well be that if we finish up at
17 noon, anywhere around that, if | can either

18 | ater that day or the next day, either later

19 t hat Wednesday afternoon or Thursday, | wll
20 come back and say, all right, here's what |'m
21 going to rule and why, which neans, depending
22 on who the prevailing party would be, | need
23 one side or the other to assist in drafting an
24 order for these reasons. Here's the evidence
25 for these reasons. |In which case, we can get
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1 sonmet hing over to the appellate court as rage 24
2 qui ckly as possi bl e.
3 | could do sonething that the other
4  judges, whether it's Judge Denpsey, Judge
5 Cooper, a nunber of judges |'ve seen themdo in
6 t he past where on these quick turnarounds, they
7 wll say, I'mgoing to give you an oral ruling
8 and then I"mgoing to tell the -- whether it's
9 the plaintiffs or the defendants that's
10 happi est wth that ruling -- 0r maybe neither
11 one of you are happy -- but either way,
12 sonmebody, you know, docunment it up or what do
13 we have to do to get it as quickly as possible
14 to the appellate céurt. Agai n, because they
15 have resources to look at it. And ultimtely,
16 it 1s going to be the appellate court's review
17 and decision which holds. Wether they say |
18 agree with what Judge Smth did or | disagree
19 In part or -- disagree in part or Smth just
20 plain got it wong, hope not, but whatever we
21 get, it's inportant that we get themin a
22 position where they can render their order in
23 time by the end of May so that the election can
24 happen, people can canpaign, it can be
25 systemcally put on the ballot with the right
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1 precincts.
2 Have y'all tal ked about discl osure of
3 wtnesses and exhibits? | know that the
4 plaintiffs -- the plaintiffs should have a
5 little bit of advantage in knowi ng what they're
6 doi ng because they're the one that called
7 everybody else to the party, right? So they
8 have been working and they have already filed a
9 nunber of things, |like over a thousand pages,
10 SO -- not that |I'mcounting-it that way, but
11 just as far as what |'ve seen and what |'m

12 going to need to see fromthe other side, too.
13 "Il do the exact saive thing. | try to read
14 what | can beforehénd, not to forman opinion
15 as much as understand what |'ve got, what the
16 I ssues are‘iikely to be, what | anticipate from
17 the other side, what | anticipate as far as

18 time requirenents.

19 Have t he sides discussed w tnesses, what
20 t hose witnesses woul d say, and any additi onal
21 exhibits that the defense -- |I'msure the

22 def ense woul d have exhibits that |'m not aware
23 about yet. Have y'all gotten there?

24 MR. DEVANEY: Your Honor, John Devaney

25 again for the plaintiffs, we have not had those
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1 di scussi ons anong the parties. | wll say tﬁg%eZG
2 this is a group of |awers who have |ived
3 t oget her for about a decade, the prior
4 redistricting cycle, other voting matters. And
5 I"mpretty confident that we can work together
6 to conme up with an arrangenent with respect to
7 whether there's live testinony and al so
8 exchange of exhibits and witnesses and the |ike
9 that is fair to everybody and it gives the
10 Court the necessary notice that it needs.
11 So, just froma history of all working
12 together, |1'mconfident we can do that.
13 And, Your Honcr, one -- while |I have the
14  floor, one issue mé do need to think about is a
15 briefing schedule. W subnmtted our notion for
16 prelimnary -- for tenporary injunction. |
17 believe it was about eight days ago. | nay
18 have that nunmber wrong, but roughly a week ago.
19 THE COURT: Yep. o ahead.
20 MR DEVANEY: You know, we would ask -- we
21 anticipate a witten response. W would ask
22 that that be filed pronptly. They've had our
23 notion for roughly a week. And we would |ike
24 notice well in advance of Wednesday's hearing
25 of what their argunents are, what evidence they
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intend to put forward in a response. W would
ask the Court to address that issue.

THE COURT: M guess is you could stand up
and tell nme what they were going to say.

Coming up -- particularly since y'all have
wor ked together in other matters.

Al right. So fromthe defense
standpoint, which is it -- in fairness to you
as well because this is not the only thing you
have to do but this is a very inportant thing.
So when is it that y'all ‘would be in a position
to provide the plaintiffs with sone, at |east,

t hunbnai |l sketch ofchere's what your argunent's
goi ng to be, here'é what either testinony or
exhi bits can «xpect in response?

MR JAZIL: Your Honor, we were hoping to
file awitten response in opposition on the
9th. And we accept including with that any
affidavits fromlay wtnesses as well as expert
reports.

MR. DEVANEY: Your Honor, you can inagine
ny reaction to that. The 9th, | think, is the
day before the 10th, which is the date that the
hearing is schedul ed --

THE COURT: Is it the 10th or the 11th?
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1 MR. DEVANEY: Maybe |'m off a day. rage 28
2 THE COURT: | believe it's the 11th.
3 Again, not a long of tine difference, but yeah.
4 MR. DEVANEY: Yeah. And that woul d be
5 quite prejudicial. They've been -- they' ve had
6 this notion for, as | said, roughly a week.
7 And they've also known this is com ng.
8 Everyone knew this was going to be a nap that
9 was goi ng to be subject to | egal challenge.
10 And | would request that we- -have neaningfully
11 nore notice than that of -their response brief
12 so that we can assess what evidence we need to
13 respond to it, what_iegal argunents we need to
14 craft in response fo their response. And
15 filing this week in these circunstances seens
16 like the fair way to go.
17 | originally was going to suggest that
18 they file tonorrow by close of business, which
19 woul d be seven or eight days after they got our
20 brief. But certainly sonmething this week
21  would --
22 THE COURT: Again -- all right. So if I'm
23 the plaintiff in the case, and | put
24  together -- and you have, you have worked very
25 diligently and you' ve put forward a pretty
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1 stream i ned product, so | applaud that. Butpagezg
2 you didn't have a couple of days or eight days
3 to do it, you' ve had a lead up to now. So in
4 fairness to the defendants, particularly when
5 we're asking for an expedited -- you know,
6 everybody, five-al arm expedited basis,
7 everybody's just going -- in other words, this
8 is alittle bit different than your regul ar
9 case. So it doesn't -- | would want nore
10 noti ce than the Monday before’' the Wdnesday
11 hearing. | think |I've get' those days of the
12 week right. And yet at  the sanme tine, | can
13 understand if |'mthe defendant and | ust
14 absorbing this and>figuring out what ny
15 strategy is and lining up the people that woul d
16 be necessary to either get an affidavit or to
17 have available to testify live at trial or at
18 the hearing if that's the way it plays out.
19 It's not -- it doesn't shock ny conscience
20 that they're saying, we'd really |ike through
21 the end of that weekend so that we can get
22 everything lined up right for filing on Mynday.
23 So, | can't make everybody happy. And so
24 | do ny best not to unnecessarily upset
25 anybody. But, M. Devaney, | think you may --
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1 | don't know how you're going to be getting rage 39
2 anything better than that. Here's what | would
3 say, if the defense can do it sooner than that,
4 t hen out of professional courtesy, disclose
5 that and provide that to them sooner than that.
6 But if you can't, | can't say that I"'mup in
7 arnms that it would take to that because ny
8 guess i s you both know what your -- what you
9 would expect the other side to.argue. And if
10 you had the ability -- you woul d have the
11 ability, every one of you, if you needed to
12 flip roles -- not thatCyou would, but like if
13 you played for the.@allas Cowboys and got
14 traded to the Phiiédelphia Eagl es, you know,
15 they could out you in your position and you'd
16 still play - ball, right? So | don't think
17 ei ther one of you is going to be surprised
18 necessarily by what the response is because as
19 you say, this has been out there in the offing
20 for a while.
21 That being said, no later than the 9th,
22 which | believe is the Monday. And if you can
23 do it sooner than that, please do. | need
24 y'all to talk beforehand as far as whether it's
25 going to be live witnesses or affidavits,
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1 i ncluding any of the experts on that end. rage 31
2 If | need -- and it may be that -- |
3 believe | got a notebook -- what | had done is
4 | read online as nmuch as | could, which is kind
5 of a crazy way to do it, just flipping through
6 the pages. But | believe the plaintiffs have
7 provi ded not ebooks that have premarked versions
8 of the docunents they have referenced and fil ed
9 with the clerk of court. That would be greatly
10 hel pful if the defense woul d provide prenmarked
11 paper exhibits as well. {f you file themwth
12 the clerk, that's great, it's in the system
13 that doesn't nmake ii necessarily easy for ne to
14 find sonmething as 6pposed to just flipping to
15 Exhibit 10 where | can see it in paper and it's
16 t abbed as. cpposed to just having to guess where
17 Exhi bit©.10 starts in 900 pieces of paper
18 onl i ne.
19 The other thing about it is it nmakes it
20 much easier and streamlined for ny office and
21 the clerk of court to provide marked exhibits
22 to the District Court of Appeal when whoever
23 doesn't |ike ny decision appeals the decision
24 and then it goes over to appellate court. So
25 in other words, they've got a streanlined
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record for that, too.

Anyt hing el se col |l ectively everyone can
think of that we need to cover today? Anything
we need to incorporate in an order that needs
to be rendered before we have our tenporary
i njunction hearing on the 11th of Muy?

MR. DEVANEY: Your Honor, if | may. | had
a couple of questions or requests relating to
t he schedul e.

THE COURT: Yes, sir.

MR. DEVANEY: One is' 1 recognize Your
Honor's ruling that they -- the defendants can
submt their response on Monday. | wll say
Monday norning i.s duite a bit different than
| ate Monday. <“And if Your Honor's intent is to
gi ve themthe weekend, we would ask the
response be filed Monday norning so we have at
| east that additional time to react to it.

"Il pause there and go to ny other two
poi nt s.

THE COURT: Al right. So defense, if the
Court were to say no |ater than noon on Monday,
t hat does give you the weekend. Anybody got
any big problemw th that or is that |ivable?

MR, JAZIL: Your Honor, we'll make that
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2 THE COURT: kay.

3 MR, FARUQUI :  Your Honor?

4 THE COURT: Yes, sir.

5 MR. FARUQUI : Not a problembut a

6 guestion. |Is that -- is the Court requiring

7 the defendants to respond or is that a deadline

8 to respond if we w sh?

9 THE COURT: It's a deadline to respond if
10 you wsh. If it turns out --"and | understand
11 on behal f of your client +~ your client is part
12 of this because the constitutionality of the
13 statute is being guestioned. So if your answer
14 is ne, too, what He Senate said; ne, too what
15 t he House sai«i; ne, too, what the Secretary of
16 State said, that's either a very short filing
17 or | get that's what you're -- in other words,
18 you're nore of an observer than a participant.
19 That's your role in this. |f sonmebody wants to
20 be read, heard that way before the hearing
21 starts on the 11th, then they need to file
22 sonmet hi ng by Monday at noon and nake sure that
23 it 1s served on the plaintiffs.

24 Al right. M. Devaney, back to you.
25 MR. DEVANEY: Your Honor, also having
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| ived with opposing counsel for the | ast decade
on and off, | strongly suspect that they've
al ready retained experts. And therefore we
woul d ask that if experts have been retained,
that they be identified before Monday so we --
whi ch would give us at least a little bit of a
head start in preparing our reply to the
response if we choose to file one --

THE COURT: Normally on a.trial order, the
Court would require the plaintiff first
i dentify who your witnesses are, including
experts, a short summmry of what it is that
W tness or an experi is going to testify about.
What area of experfise that area is an expert
is in. \What exhibits are likely to be offered
into eviderice or used, relied on at trial to
| npeach w tnesses, et cetera. And then a few
days after that, on ny standard trial order for
a regul ar case, 15 days after that, the defense
needs to do the same thing.

We're on a very abbrevi ated, expedited
time schedule. And under the rule of
procedure, things are supposed to be expedited
as well. So to the extent everybody has not

exchanged a list of, here are the w tnesses,

www. phi ppsreporting. com
(888) 811-3408

App. 1617




Judge J.

Layne Snith

May 03, 2022

© 00 N o o0 B~ W N PP

N N N N NN P P P P P P P P PP
o A W N P O © 0 N O O M W N P O

o Page 35
here are the exhibits, that needs to happen.

If we're going to have expert testinony,
particularly the guy to explain shapes and
conpactness and statistics and what ever el se
out of there -- and I'll rem nd everybody ny

| ast statistics class, | think, was in college
in 1982, plus or mnus, so it's not that I'ma
conpl ete knuckl ehead when it cones to that but
it's been a while since |I've had to think that
way.

So if you've got experts, then do we have
enough tinme for three hours on that end? But
what is a fair exchange between the parties
i denti fying mﬁtnesées? And al so got to give
peopl e an opportunity to make sure they line
the right pgerson up. Wen would you want to
exchange w t nesses and exhi bits?

MR. DEVANEY: Qur preference would be
t onorrow, Your Honor.

THE COURT: Al right. Wat that tells me
I's you al ready know what you intend to do. Not
sure if the defendants are there yet.

From the defense end, what is fair for you
and what woul d your intentions be?

MR. JAZIL: Your Honor, we do not have al
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1 of witnesses |lined up at the nonment, so | mng?gESG
2 reveal themno later than Friday. | don't plan
3 on hiding the ball. As soon as we have peopl e
4 under contract, we will nmake the rel evant

5 di scl osures.

6 THE COURT: Al right. And this is

7 Tuesday. We're already abbreviating everything
8 el se, so that doesn't, you know, hit ne as

9 overly late and del ayed under the circunstances
10 either, M. Devaney. |Is that'-- certainly be
11 glad to hear fromyou onit, but if you say

12 here are the list of people and kind of a

13 summary of what we.expect themto say and they
14 probabl y al ready héve all of your exhibits

15 because it's ¢robably everything that's already
16 been filed..” What we'll do is we'll get the

17 defendanis to do the sane thing by Friday. So
18 that at | east you have the weekend and, you

19 know, the first couple of days of next week to
20 line up whatever it is you mght need to do in
21 response. Does that at |east nmake sense?
22 MR. DEVANEY: W appreciate that, Your
23 Honor, that's great.
24 THE COURT: Ckay.
25 MR. DEVANEY: M last point, and this is
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intended to figure out if we can streanline, is
obvi ously we've all eged di mi ni shnent of bl ack
voting rights through the dismantling of CD 5.
And it would be hel pful for us to know whet her
t he defendants are going to contest whether
there is dimnishnment. W think it's crystal
clear and indisputable. |If that's true, that's
going to help us prepare and streanmine. And
so | just put it out there, whether defendants
are intending to contest di mnishnent.

THE COURT: They may not know t he answer
to that question. |f _they do and want to
announce it, terrifac. |If they don't, they do

need to figure out what their answer is on that

fairly quick..© So, again, I"'mgoing to
recommend. that everybody -- encourage everybody
to talk, tell -- 1 nmean, disclose what it is

you intend to do, because both of you are in
the sane position that you need to be able to

react and line up either -- whether it's
| npeachnment or a different witness to rebut or
what ever on that end.

So, defense, do you know your answer to
that question? | can anticipate what the

answer is, but it's not up to ne to say.
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1 MR JAZIL: Your Honor, I'mnot in a

2 position to share our answer to that just yet.
3 THE COURT: Understand. And it -- fair

4 gane to you is to give you an opportunity to

5 sort through it and -- but what you will do is
6 di sclose it when you know it.

7 MR. JAZIL: Yes, Your Honor. Thank you.

8 THE COURT: Ckay. Al right.

9 M. Devaney, anything else?

10 MR. DEVANEY: Not hing fuither, Your Honor.
11 Thank you.

12 THE COURT: Not just making it the

13 M . Devaney show. .is there anybody on behal f
14  of the defense thaf needs to be heard on either
15 guestions that they have or anything el se we
16 need to consi der today?

17 VR, JAZIL: Your Honor, two points on the
18 procedure for the hearing.

19 THE COURT: Yes, sir.
20 MR JAZIL: Nunmber one, is it fair to
21 assune that the hearing itself wll be in
22 person? And would Your Honor prefer --
23 THE COURT: Very good question on that.
24 Because it would be great if it could be in
25 person and that way if we're talking to a
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1 w tness or we have an exhibit, we're all rage 59
2 | ooking at the sane thing at the sane tine. |
3 don't knowif it's going to be practical to do
4 it that way. | don't know if there are any
5 attorneys or parties who wish to participate
6 but they're long distance. | don't knowif
7 there's going to be sonebody in California or
8 Washi ngton, D.C. or wherever. O if we have a
9 wtness that's going to need ta -- or be nuch
10 easier for themto appear fromMam if it's
11 going to be 15 or 20 m nutes of testinony as
12 opposed to getting them here or not.
13 So, what is --Cis there any consensus
14  anong the attorneyé and the parties about doing
15 it entirely an Zoon? | don't know if we can do
16 it entirely in person or potentially in person
17 or a ccumbi nation?
18 MR. DEVANEY: Your Honor, we haven't
19 di scussed that. Maybe that's another issue we
20 can take up anong counsel and report back to
21 t he Court.
22 THE COURT: Sure. | can tell you that
23 right nowin Leon County, the only cases that
24 we're doing live are jury selections and jury
25 trials. Does not nean that we couldn't have a
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1 courtroomand do this live, it just kind of Page 49
2 depends on the economics of if it nakes sense
3 for everybody for what you' d get by doing that.
4 And if we're going to have to open it up anyhow
5 for Zoom for other people, you know, it nmay be
6 nore practical to do it by Zoom But y'all
7 have a conversation about that. And |I can get
8 a courtroom we can have that |ined up. And
9 y'all tell nme the way you prefer and see if we
10 have any consensus on it.
11 Al right.
12 VMR JAZIL: Your Honor?
13 THE COURT: Yes, sir.
14 MR JAZI L: i>apologize, Your Honor.
15 THE COURT: Go ahead.
16 MR JAZIL: Your Honor, if we were to
17 abi de by sone kind of hybrid approach where the
18 | awyers were in person but w tnesses could
19 appear by Zoom does the Court have the ability
20 to do something like that? And I'Il talk to
21 M . Devaney about what works, but | just want
22 to get a better sense of the paraneters that
23 we're working wth.
24 THE COURT: It's funny you say it that way
25 because that is one of our limtations. It's
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Page 41

easier for me to do it all Zoomwth the
attorneys and the wi tnesses and have sonebody
on site who knows the person or can | ook at
their driver's license to swear themin. If we
get the driver's license up where | can see
this person or everybody can say, this person's
Charlie Jones, or whoever they are, | can swear
themin. But it makes it actually harder to
have sone people in a roomand .then try to pul
up ot her people on the box. - So it's al nost
|l i ke you'd rather everybedy be live and in
person or everybody belin Zoomis an easier way
to do it.

Agai n, go back and see if we have
consensus on ‘hat --

MR JAZIL: Yes, Your Honor.

THE COURT: -- as to how you prefer to do

If it is nore | egal argunent than anything
el se, then | don't necessarily need to be in
t he sane room you know, being able to look in
the whites of their eyes, so to speak. | nake
a decision on credibility all the time by Zoom
and it's what we do in civil cases.

One thing that | had asked ny judicial
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1 assistant to disclose to everybody is in rage 42
2 | ooki ng through the case, | know that one of
3 the plaintiffs in the party is the League of
4  Wnen Voters. And | wanted to nake sure that
5 everybody knew that since 2015, | had been a
6 menber. And really what that has entailed is |
7 go to local lunch neetings fromtinme to tine,
8 things like that. | don't -- inny view, it
9 Isn't going to change ny ability to hear, won't
10 cause ne to rule for or against the plaintiff
11 or the defendant because of that, but fair gane
12 for y'all to know thattin case it bothers
13 sonebody el se.
14 The ot her thiﬁg is one of the people who
15 executed an affidavit, Mark Earley, the
16 Supervi sor -of El ection of Leon County, is a
17 friend ©f mne and a cl ose enough friend that
18 were he to have substantive evidence -- and |
19 | ooked at his affidavit and his affidavit was
20 sinmply, the Supervisor of Election needs to
21 know what they're doing by May the 27th to
22 avoid chaos. That's basically the summary of
23 his two-page affidavit. | didn't get the sense
24 that he was going to be testifying on the core
25 i ssues that were | to believe him that that
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1 would cause ne to rule for the plaintiff or
2 rule for the defendant based on what he said.
3 | disclose that sinply so that you know
4 he's a buddy of mne. And if he is a key
5 witness that, boy, you think your case rises or
6 falls onit, I'mnot trying to not do the case,
7 but | thought it fair for you to know that he's
8 a good buddy. And him as opposed to sonebody
9 that's not a friend of mne, as nmuch as I'd
10 li ke to say, you know, 1'd take it with a grain
11 of salt, I'd be nore likely to believe Mark
12 Earl ey on that point. Ol don't get the sense
13 that he is central W0 anybody's case on this,
14 SO -- but you nQW’knOM/mhat | told you on that.
15 | worked “with himwhen | was chairmn
16 person for ‘the Leon County Canvassing Board in
17 the 2018 election. | was a county judge at the
18 time and county judges are canvassi ng board
19 chairs. So it won't hurt ny feelings if that
20 bot hers sonebody, but |I'm not suggesting that
21 it should bother you, but fair gane for
22 everybody to know. |'ve disclosed to both
23 si des.
24 Al'l right. Anything else we need to cover
25 t oday?
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1 Do we need to get an order that talks rage 4
2 about sone of the things we agreed to? Have we
3 all got the gentlenen's shake and a | adi es'
4 shake that we know what we've agreed to and
5 everybody's going to be on their behavior --
6 al so knowing that | got a good enough nenory to
7 know i f sonebody doesn't do what | just said.
8 So it wll be at your peril if you didn't seem
9 | i ke you weren't doi ng what everybody j ust
10 agreed to or what we -- | weund up suggesting
11  we needed to do for the case.
12 Do we need to take the tinme to reduce it
13 to witing or evervbody good and y'all wll |et
14 me know on some of>the ot her things we have
15 tal ked about, how y'all prefer to proceed?
16 MR. DEVANEY: Your Honor, for the
17 plaintitis, | think we're fine with just an
18 under st andi ng anong us and wor ki ng t oget her
19 with counsel
20 THE COURT: Okay. Anybody think any
21 differently or are we good?
22 MR. JAZIL: | agree wth M. Devaney, Your
23 Honor .
24 THE COURT: Al right. So, if nothing
25 el se happens between now and then -- |'msure
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1 we'll have to have sone di scussion or sone rage %
2 di scl osure to nme about whether -- looking in
3 person, Zoomonly, or trying to cone up with
4 sonething through IT at the courthouse,
5 i nformation technol ogy at the courthouse, to do
6 a conbi ned Zoom and i n person.
7 | need to get nunbered, premarked exhibits
8 fromthe defense. |f there's anything in
9 addition fromthe plaintiffs, need that.
10 If y'all exchange a list' of witnesses with
11 a summary of what you expect the witnesses to
12 say, their areas of expertise, that type of
13 thing, appreciate i@ if you'd share that wth
14 me. |'ll have read it beforehand. |If you have
15 it tonme in tine to have read it beforehand, |
16 wll pay the tine in. Because that helps ne to
17 under stiand what the issues are and feel like I
18 have heard everybody on it and amin a position
19 to make intelligent rulings, if | have to, on
20 an evidence objection. Sanme with deciding the
21 ultimate issue. Al right. So, if you swap
22 that with each other, send it in to nme as well
23 so that |I've got an idea of what to expect as
24 far as the nunber of w tnesses, who they are,
25 what at |east the proponents think they're
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1 going to say.

2 Al right. So call Deanna, email Deanna,
3 ny judicial assistant, to the extent we need to
4 do anything or anything el se needs to be

5 resol ved before or between our 9:00 a. m

6 heari ng on May the 11th, otherw se, that's what
7 we're targeting is the tenporary injunction

8 heari ng May the 11th.

9 Al'l right. Thank you, everyone.

10 (Hearing adjourned at 2:26 p.m)

11 * * %

12

13

14

15

16

17

18

19
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21
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23
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1 COURT CERTI FI CATE Page 47
2
3
4 STATE OF FLORI DA
5 COUNTY OF LEON
6 I, Tracy Brown, certify that | was
7 aut hori zed to and did stenographically report
8 t he foregoi ng Zoom proceedi ngs, and that the
9 transcript is a true and conplete record of ny
10 st enogr aphi ¢ not es.
11
12 Dated this 4tih day of My, 2022.
13 "
ia /:)C7¢ﬁ:21//’/f
15
16 TRACY L. BROWN
1551 Forum Pl ace, Suite 200-E
17 West Pal'mm Beach, FL 33401
888-811- 3408
18
19
20
21
22
23
24
25
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