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STATEMENT REGARDING ORAL ARGUMENT

Given the exigency, Applicants submit that oral argument is
unlikely to assist the Court in resolving this application and is instead

likely to result in delay.

111
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STATEMENT OF THE RELIEF SOUGHT

Applicants seek an emergency stay and stay pending appeal of this
Court’s September 28, 2023, order granting Respondents’ petition for a
writ of mandamus. Given the considerable travel and other preparations
that turn on the resolution of this motion, Applicants respectfully request

an order by 4:00 p.m. Central Time.

1v
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Applicants seek an emergency stay of this Court's writ of
mandamus ordering the district court to vacate the remedial hearing
scheduled for October 3 while the pursue an appeal of the writ to the U.S.
Supreme Court. The panel’s order mistakenly assumes that the
Louisiana Legislature was deprived of the opportunity to enact a
remedial plan. In fact, not only was the Legislature expressly provided
that opportunity last year, but since the Supreme Court’s stay was lifted,
the Legislature has had nearly three months to craft a legislative remedy
to the likely Section 2 violation, and it has rrade no effort to do so nor has
it asked the district court or this Ceurt for more time for such a task.
Moreover, the leaders of the Legislature, intervenors in the underlying
litigation, did not join the petition nor have the given any other indication
that they want or would make use of an opportunity to develop their own
remedial plan. For this reason, along with the additional reasons
presented in response to the petition for writ of mandamus, this Court

should stay the mandamus order.!

1 Because of the exigencies of a hearing scheduled to commence on Tuesday, requiring
parties, counsel, and witnesses to travel to Baton Rouge in the days beforehand,
Applicants intend to seek the same relief from the U.S. Supreme Court before close
of business today.
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ARGUMENT

Applicants are entitled to a stay pending appeal because Applicants
are likely to succeed on the merits of their appeal to the Supreme Court,
and 1ssuing a stay will not substantially injure the parties, will prevent
irreparable harm, and will serve the public interest. See Nken v. Holder,
556 U.S. 418, 426 (2009).

I. Applicants are likely to succeed on the merits.

First, the panel granted the writ on a basis that was not requested,
and that has not been at issue in this case for over a year. The panel
concluded that the district court “nad no warrant to undertake

Y13

redistricting” “without having afforded the Louisiana legislature the first
opportunity to comply with its ruling.” ECF No. 39-1 at 9. But the
Legislature did have aii opportunity to enact a remedial map in the 14
days provided in 2022, in the 12 months while the case was stayed, and
in the 11 weeks after proceedings resumed and the district court
scheduled the upcoming hearing for October 3.

Most importantly, however, the Legislature—represented in this

litigation by the Speaker of the House of Representatives and President

of the Louisiana Senate—has not requested additional time for the
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legislative process. They have not represented to any court since
proceedings resumed that they had any intent to engage in remedial
redistricting or that they needed more than the 11 weeks allotted by the
district court, and they did not join the petition for mandamus. Granting
the petition on a mistaken basis that was not requested was clear error.
Additionally, the panel mistakenly determined that mandamus
was necessary to avoid a “two-track set of appeals or: the merits and the
court-ordered plan.” Id. at 5-6. But the writ that was granted will not
avoid multiple appeals, as parties still may appeal the merits and any
court-ordered plan after a rescheduled hearing, and avoiding appeals 1s
not an appropriate purpose for mandamus. To the extent the panel was
concerned about multiple appeals, it should have permitted the merits
panel to adjudicate the identical arguments pressed by Petitioners at the
argument scheduled for October 6, 2023.
Finally, mandamus relief is a “drastic and extraordinary remed[y]
. . reserved for really extraordinary causes.” Ex parte Fahey, 332 U.S.
258, 259-60 (1947). Commandeering the district court’s ordinary docket

management was an inappropriate use of the writ.
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II. Declining to stay inflicts irreparable harm, and the balance
of equities weighs in favor of a stay.

The parties have now fully prepared for this remedial hearing
twice—once before the remedial hearing originally set for June 29, 2022,
when, as the district court explained, “[t]he preparation necessary . . .
was essentially complete,” and again after the Supreme Court vacated its
stay on June 26, 2023 and the district court provided 11-weeks’ notice of
the rescheduled hearing. The parties remain on pace for the October 3
start date.

Nor is the Legislature, which has been provided with ample
opportunities—in June 2022 and since the remedial proceedings resumed
in July 2023—to enact a remedial map, harmed by a stay. The
Legislature has not moved to enact a remedial map, nor have Defendants
represented in anrny communications this year that the Legislature
desired additional time to enact a remedial map. Moreover, holding the
remedial hearing does not preclude the Legislature from enacting a
remedial map should it choose to act. The remedial hearing merely
permits the district court’s consideration—and, if necessary, interim

adoption—of a party-proposed remedy, and that process can run
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concurrently with legislative efforts. See Norelli v. Sec’y of State, 175 N.H.
186, 204, 292 A.3d 458, 471 (2022).

While there is no irreparable harm to continuing to the remedial
hearing, continuing to forego relief to address the Section 2 violation
harms all Louisianians. Robinson v. Ardoin, 605 F. Supp. 3d 759, 852
(M.D. La. 2022) (concluding that “protecting voting rights is quite clearly
in the public interest, while allowing elections to proceed under a map
that violates federal law most certainly is not”). A stay is thus in the
public interest. Certainty of resolution in time for the 2024 elections
disappears if the remedial hearing is postponed indefinitely, pending the
Louisiana Legislature’s actions aind the district court’s availability, and
Louisianians are in danger of voting in another election using a map that

has already been founsi to be unlawfully drawn.

CONCLUSION

The Court should issue an emergency stay pending appeal.
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CERTIFICATE OF CONFERENCE

On September 29, 2023, counsel for Plaintiffs conferred via email
with counsel for Defendants about their position on this application. At
the time of filing, counsel for Intervenor-Plaintiff Louisiana Legislative
Black Caucus stated it supports and joins the application, and counsel

for the State and Secretary of State indicated they oppose the application.

CERTIFICATE OF SERVICE

I, Abha Khanna, a member of the Bar of this Court and counsel for
appellees certify that, on September 29, 2023, a copy of this Request for
Emergency Stay of Mandamus was filed with the Clerk through the
Court’s electronic filing system. I further certify that all parties required
to be served have been served.

IS/ Abha Khanna
ABHA KHANNA
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CERTIFICATE OF COMPLIANCE
WITH TYPEFACE AND WORD-COUNT LIMITATIONS

I, Abha Khanna, a member of the Bar of this Court and counsel for
appellees certify, pursuant to Federal Rule of Appellate Procedure
32(a)(7)(B) and Fifth Circuit Rule 32.3, that this Request for Emergency
Stay of Mandamus is proportionately spaced, has a typeface of 14 points
or more, except for footnotes, which are 12 points, and contains 969

words.

/S/ Ahha Khanna
ABHA KHANNA

September 29, 2023
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