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STATEMENT OF ORGANIZATION OF TRIAL COURT 

Legislative Defendants Philip E. Berger, in his official capacity as 
President Pro Tempore of the North Carolina Senate and Timothy K. Moore, 
in his official capacity as Speaker of the North Carolina House of 
Representatives ("Legislative Defendants") appeal from the 22 February 2019 
Order granting Plaintiff North Carolina State Conference of the National 
Association for the Advancement of Colored People's motion for partial 
summary judgment and denying Legislative Defendants' motion to dismiss 
rendered by the Honorable G. Bryan Collins, Jr., in the General Court of 
Justice, Superior Court Division of Wake County. Legislative Defendants filed 
and served written notice of appeal on 25 February 2019. 

The Record on Appeal was filed in the Court of Appeals on 26 April 2019 
and was docketed on a Av61 2019. 
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STATEMENT OF JURISDICTION 

The action was commenced by filing a complaint and issuance of 
summonses on 6 August 2018. The parties agree that the court had 
jurisdiction over the parties. 

Legislative Defendants dispute that subject matter jurisdiction exists 
over the claims at issue before the Honorable G. Bryan Collins, Jr. because 
Legislative Defendants challenge Plaintiff Clean Air Carolina's standing as to 
these claims and invoke the doctrine that the claims may be non-justiciable 
political questions. 

Plaintiff NC NAACP maintains that the court had subject matter 
jurisdiction over all claims and parties. 
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18CV009806 
STATE OF NORTH CAROLINA ~FileNo, 

Wake County In The General Court Of Justice 
D District IRI Superior Court Division 

Name Of Plalnliff 

National Association for the Advancement of Colored People, et a1. 
Address CIVIL SUMMONS 
1001 Wade Avenue, Suite 15 o ALIAS AND PLU~IES SU~MONS (ASSESS FEE) 
City, Siale, Zip 

Raleigh NC 27605 

VERSUS G.S. 1A-1, Rules 3 and 4 
Name Of Defendant(s) Dale Original Summons Issued 

Tim Moore, ill: his' official capacity, et a1. 
Dale(s) Subsequenl Summons(es) Issued 

To Each OfThe Defendant(s) Named Below: 

Name And Address Of Defend ani 1 Name And Address Of Defendant 2 
Tim Moore, Speaker ofthe N.C. House of Representatives' 
c/o Josh Stein; Attorney General 

9001 Mail Service Center 
Raleigh NC 27699-9001 

IMPORTANT! You have been sued! These papers are legal documents, DO NOT throw these papers out! 

& 
You have to respond within 30 days. Yau may want to. talk with a lawyer about your case as soan as 
possible, and, if needed, speak with sameone who. reads English and can translate these papers!' 

IIMPORTANTE! (Se ha entablado un 'proceso civil en su contra! Estes papeles son dacumentas legales. 
iNO TIRE estos papeles! 
Tiene que cantestar a mas tardar en 30 dias. jPuede querer consultar can un abogado 10 antes posible 
acerca de su caso y, de ser necesario, hablar can alguien que lea ingles y que pueda traducir e~tos 
documentosl 

A Civil Action Has Been Commenced Against You! 

You are notified to appear and answer the complaint of the plai~tiff as follows: 

1. Serve a copy of your written answer to the complaint upon the plaintiff or plalntiWs attorney within thirty (30) days after you have been 
served. You may serve your answer by dellve:ring a copy to the plaintiff or by mailing it to the plaintiff's last known address, and 

2. File·the original of the written answer with the Clerk of Superior Court of the county named above. 

If you fail to answer the complaint, the plaintiff will apply to the .Court for the relief demanded in the complaint. 

Name And Address Of Plainb'ff's Allomey (If none, Address Of Plaintiff) Dat~::!W ~L.'l d 77me 

? -©AM Df'M Kym Hunter and Derb Carter 
Southern Environmental Law Center Signalure 

(~ 601 West Rosemary Street, Suite 220 ./ 

Chapel Hill NC 27516-2356 r6 Deputy CSC D Assislant CSC o Clerk Of Superior Co~rt 

,. 

Date Of Endorsement 

l

77me o ENDORSEMENT (ASSESS FEE) DAM DPM 
This Summons was originally Issued on the date Indicated Signature 
above and returned not served. At the request of the plaintiff, 
the time within which this Summons must be served is 
extended sixty (60) days. o DeputyCSC D AsslstanfCSC o Clerk Of Superior Court 

NOTE TO PARTIES: Many counties have MANDATORY ARBITRATION programs in which most cases where the amount In controversy Is $25, 000 or 
less are heard by an arbitrator before a trial. The parties will be notified If this case is assigned for mandatory arbitration, and, if 
so, what procedure is to'be followed. 

(Over) 
AOC-CV-100, Rev. 4/18 
© 2018 Admlnlstratlve Office ofthe Courts 
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~m~~'Ii"""'~\!r!.\£.'f!&f-~""'~;}Il_~"&.1 ; ; ~!Ih ! ~;ti§[.fft! -,?fu,.\(~'1%.~~ • J'lt~<%>*riiIiih • 'r.i _ " ._ :r.'\-... ~.,..... . ._ :..:'!.t. . _~s...: RETURN OF SERVICE Irt •• t:~.i}1AAltiw.l~-i~Q::~~~~_ \~~" ,-,~ .",~,J~hl{h!li~''?~''fi1!--..; ,,' >4ii.~,~".,.., -', """ 

I certify that this Summons and a copy of the complaint were received and served as follows: 

DEFENDANT 1 
Date SerVed I Time SeNed I Name Of Defrmdant DAM DPM 

D By delivering to the defendant named above a copy of the summons' and complaint. 

D By leaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named above with a 
person of suitable age and discretion then residing therein, 

D' As ,the defendant is a corporation. service was effected by delivering a copy of the summons and complaint to the person named 
below. 

Name And Address Of Pemon With Whom CopIes Left (if corporation, give IIIle of pemon copies left with) 

D Other manner of service (specify) 

o Defendant WAS N'OT served for the following reason: 

DEFENDANT 2 
DateSeNed lT7meseNed DAM DPM I Name Of Defendant 

D By delivering to the defendant named above a copy of the summons and complaint. 

o By leaving a copy of the summo'ns and complaint at the dwelling house or usual place of abode of the defendant named above with a 
person of suitable age and discretion'then residing therein. 

o As the defendant is a corporation. service was effected by deliyering a copy of the summons and complaint to the person named 
below. 

Name And Address OfPemon With Whom Caples Left (if corporation, give tille of person caples left wIIIJ) 

D other manner of service (~pecify) 

0 Defendant WAS NOT served for jhe following reason: 

Service Fee PaId Signature Of Deputy Sheriff Making Return 

$ 
Date Received Name Of Sheriff (type or prinQ 

Dale Of Return County Of Sheriff 

AOC-CV-100. Side Two, Rev. 4/18 
© 2018 Administrative Office of the Courts 
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IRrvnnoQnc 
STATE OF NORTH CAROLINA ~FlleNo. ' ~''-'-'vvu 

Wake County In The General Court Of Justice o District ~ Superior Court Division 
Name Of Plaintiff 

National Association for the Advancement of Colored People, et al. 
Address CIVIL SUMMONS 
1001 Wade Avenue, Suite 15 o ALIAS AND PLURIES SU~MONS (ASSESS' FEE) 
CIty. State, ZIp 

Raleigh NC 27605 

VERSUS G.S. 1A-1, Rules 3 and 4 
Name Of Defendan/(s) Date Original Summons Issued 

Tim Moore, in his official capacity, et al. 
Date(s) Subsequent Summons(es) Issued 

To Each OfThe Defendant(s) Named Below: 

Name And Address Of Defendant 1 Name And Address Of Defendant 2 
Phil Berger; President Pro Tern of North Carolina Senate 
c/o Josh Stein, Attorney General 

9001 Mail Service Center 
, 

Raleigh NC 27699-9001 

IMPORTANT! You have been sued! These papers are legal documents, DO NOT throw these papers out! 

ill 
You have to respond within 30 days. You may want to talk with a lawyer about your case as soon as 
possible, and, if needed, speak with someone who reads English and can translate these papersl 

IIMPORTANTEllSe ha entablado un proceso civil en su contral Estos papeles son docun:tentos legales. 
INO TIRE estos papeles! 
Tiene que contestar a mas tardar en 30 dias. jPuede querer consultar can un abogado 10 antes posible 
acerca de su caso y, de ser necesario, hablar con alguien que lea ingles y que pueda traducir estos 
documentosl 

A Civil Action Has Been Commenced Against Youl 

You are notified to appear and answer the complaint of the plaintiff as follows: 

1. Serve a copy of your written answer to the complaint upon the plaintiff or plaintiff's attorney within thirty (30) days after you have been 
served. You may serve your answer by delivering a copy to' the plaintiff or by mailing It to the plaintiff's last known address, and 

2. File the original of the written answer with the Clerk of Superior Court of the county named above. 

If you fail to answer the complaint, the plaintiff will apply to the Court for the relief demanded in the complaint. 

Name And Address Of PlaIntiff's Attorney (if none, Address Of PlalntifQ 
Dat;J!e1-& rG& TIme q Kym Hunter and Derb Carter /i ~M OPM 

Southern Envirorunental Law Center Signature /lY/ 601 West Rosemary Street, Suite 220 
ChapelHiIl NC 27516-2356 oolutycsc o Asslslant CSC o Clerk Of Superior Court 

Date Of Endorsement I Time o ENDORSEMENT (ASSESS FEE) DAM DpM 

. This Summons was originally issued .on the date indicated Signature 
above and returned not served. At the request of the plaintiff, 
the time within which this Summons must be served is 
extended sixty (60) days. o DeputyCSC o Assistant CSC o Clerk Of Superior Court 

NOTE TO PARTIES; Many counties have MANDATORY ARBITRATION programs in which most cases where the amount in controversy Is $25,000 or 
less are heard by an arbitrator before a trial. The partIes will be notifi,ed if this case is assigned for mangatory arbitration, and, If 
so, What procedure Is to be followed. 

(Over) 
AOC-CV-100, Rev. 4/18 
© 2018 Administrative Office of the Courts 
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I certify that this Summons and a copy of the complaint were received and selVed as follows: 

TimeSeNed 

D By delivering to the defendant named above a copy of the summons and complaint. 

D By leaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named above with a 
person of suitable age and discretion then residing therein. 

D As the defendant is a corporation, selVice was effected by delivering a copy of the summons and complaint to the person named 
below. 

Name And Address Of Per.son With Whom Copies Left (if corporation, give title of persall copies left with) 

D Other manner of selVice (specify) 

D Defendant WAS NOT selVed for the following reason: 

TimeSeNed 

D By delivering to the defendant named above a copy of the summons and complaint. 

D By leavi.ng a copy of th.e summons and complaint at the dwelling house or usual place of abode of the defendant named above with a 
person of suitable age and discretion then residing therein. 

D As the defendant is a corporation, selVice was effected by delivering a copy of the summons and complaint to the person named 
below. 

Name And Address Of Person With Whom Copies Left (if corporation, give tl/le of person copIes left with) 

D Other manner of selVice (specify) 

D Defendant WAS NOT selVed for the following reason: 

Retum 

County Of Shen'ff 

AOC-CV-100, Side Two, Rev. 4/18 . 
© 2018 Adminlstratfve Office of the Courts 
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STATE OF NORTH CAROLINA' 

WAKE COUNTY 

NORTH CAROLINA STATE 
CONFERENCE OF-THE NATIONAL 
ASSOCIATION FOR TEE 
ADVANCEMENT OF COLORED PEOPLE 
and CLEAN AIR CAROLINA, 

. PlErlntiffs, 

'Y. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TIM MOORE, in his official capacity, PHILIP ) 
BERGER, in his official capacity, THE '. . ) 
NORTH CAROLlliA BIPARTISAN STATE ) 
BOARD OF ELECTIONS AND ETHICS ') 
ENFORCEMENT, ANDREW PENRY~ in his ) 
official capacity, JOSHUA MA]~JCOLM, in ) 
his official capacity, KEN RAYMOND, in his ) 
official capacity, STELLA ANDERSON, in .) 
her official capacity, DAMON CIRCOSTA, in. ) 
his official capacity, STACY EGGERS IV, in ) 
his official capacity, JAY HEMPHILL, in his ) 
official capacity, VALERIE JOHNSON, in her' ) 
official capacity, JOHN LEWIS, in.his official ) 
capacity. ) 

.' ) 

Defendants. ) 

IN THE GENERAL COURT OF JUSTICE 
SUPERlOR COURT DNISION 

Civil Action No. 
---~ 

.~ ~~::~ 
'-.~_.I 

I 0'-

t'-) » 
-,9 

'. ) \,.,) 

COMPLAINT FOR 
DECLARATORY AND' 
INJUNCTIVE RELIEF 

[Comp] 

.. " ..... ~ 
\ 

INTRODUCTION 

The North Carolina General Assembly is unconstitutionally constituted, Nevertheless, it 

is attempting to.piace before the voters a set of amendments that would significantly alter the 

North Carolina Constitution. The current North Carolina General Assembly (''N.C.G.A.'') is 

irredeemably tainted by an Unconstitutionahacial gel!ymander that has rendered it a usurper 
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legislature. This illegal body may not be allowed to alter our state Constitution in ways designed 

to further entrench its power at the expense of popular sovereignty. Plaintiffs thus challenge four 

amendments proffered by the unconstitutional N.C.G.A. as the invalid acts of a usurper body. 

Plaintiffs also assert that the four amendments are unconstitutionally vague, misleading, 

and incomplete. First, the language that the N.C.G.A. has written to present these amendments 

to the voters is intentionally misleading. Second, three out of the four amendments will require 

significant implementing legislation before their full effect can be known. As such, these 

proffered amendments are not fairly and accurately reflected on the ballot. They thus violate the 

state Constitution and should be declared void. 

Central to the supreme law of North Carolina is the understanding that "[a] frequent 

recurrence to fundamental principles is absolutely necessary to preserve the blessings of liberty." 

N.C. Const. art. I, §35. To ensure this mandate "[i]t is the state judiciary that has the 

responsibility to protect the state constitutional rights of the citizens; this obligation to protect the 

fundamental rights of individuals is as old as the State." State v. Harris, 216 N.C. 746, 6 S.E.2d 

854 (1939). 

The North Carolina judiciary has previously considered the question of whether ballot 

initiatives to amend the state Constitution have been properly put forth to the voters. In 1934, 

Governor IC. Ehringhaus wrote to the N.C. Supreme Court asking for its help interpreting 

Article XIII § 4 of the N.C. Constitution - the section which allows the N.C.G.A. to submit 

proposed constitutional amendments to the people. Governor Ehringhaus noted that questions 

over the legality of a ballot initiative proposing a "change in the fundamental law ofthe State," 

raise matters "of too great consequence to be controlled by the interpretation" of a single branch 

of government. The Governor noted that to proceed without judicial review "might bring into 

2 
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question the validity of an election throughout the State of North Carolina and the adoption of 

important Constitutional revisions." In re Opinions of the Justices, 207 N.C. 879, 181 S.E. 557 

(1934). After the Supreme Court issued its opinion that the ballot initiative was not properly 

before the voters, it was abandoned. See also Advisory Opinion in re Gen. Elections, 255 N.C. 

747, 750 (1961) (N.C. Supreme Court Advisory Opinion striking ballot initiative). 

The judicial branch must again step in to promptly assess the validity of a sweeping 

ballot initiative set to be presented to the voters in November 2018. These four proposed 

amendments should be declared void and the Bipartisan State Board of Elections and Ethics 

Enforcement should be enjoined from including these amendments on the ballot. 

NATURE OF THE ACTION 

1) Plaintiffs, the North Carolina State Conference ofthe National Association for the 

Advancement of Colored People ("NC NAACP") and Clean Air Carolina, hereby seek 

declaratory judgment under N.C. Gen. Stat. §§ 1-253, et seq., and North Carolina Rule of Civil 

Procedure 57; and a temporary restraining order, preliminary injunction, and permanent 

injunction under North Carolina Rule of Civil Procedure 65. 

2) Plaintiffs seek a declaration that following the U.S. Supreme Court's mandate in 

Covington v. North Carolina, the N.C.G.A. ceased to be a legislature with any de jure or de facto 

lawful authority and assumed usurper status. 

3) Plaintiffs seek a declaration that a usurper legislature has no legal authority to 

place constitutional amendments on the ballot pursuant to Art I § 2, 3, 35 and Art XIII § 4. 

4) Plaintiffs seek a declaration that the N.C.G.A's passage of Senate Bills 814 and 

75 and House Bills 913 and 1092, which each place a constitutional amendment on the ballot, 

violated the North Carolina Constitution, and ask that these laws be declared void ab initio. 

3 
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5) Plaintiffs seek a declaration that the N.C.G.A. violated N.C. Const. Art I § 3 and 

Art XlII § 4 by legislating to place vague and misleading language to describe the 

constitutional amendments contained in Senate Bills 75,814 and House Bills 913 and 1092 on 

the 2018 general election ballots. 

6) Plaintiffs seek a declaration that the N.C.G.A. violated N.C. Const. Art I § 2, 3, 

35 and Art XIII § 4 when it passed vague and incomplete proposed constitutional 

amendments in Senate Bill 814 and House Bills 913 and 1092. 

7) Plaintiffs seek immediate and permanent injunctive relief preventing the N. C. 

Bipartisan State Board of Elections and Ethics Enforcement from placing the constitutional 

amendments authorized by Senate Bills 814 and 75 and House Bills 913 and 1092 on the 

November, 2018, ballot. 

THE PARTIES 

Plaintiffs 

8) PlaintiffNC NAACP is a nonpartisan nonprofit civil rights organization founded 

in 1938, with its principal place of business located in Raleigh, North Carolina. With more than 

90 active branches and over 20,000 individual members throughout the state of North Carolina, 

the NC NAACP is the largest NAACP conference in the South and second largest conference in 

the country. The NC NAACP's fundamental mission is the advancement and improvement of 

the political, educational, social, and economic status of minority groups; the elimination of 

racial prejudice and discrimination; the publicizing of adverse effects of racial discrimination; 

and the initiation of lawful action to secure the elimination of racial bias and discrimination. 

9) PlaintiffNC NAACP has standing to challenge the proposed amendments on 

behalf of its members in that its members would otherwise have standing to sue in their own 

4 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



~ 11 ~ 

rights; the interests it seeks to protect are germane to its purpose, which includes the core 

mission of protecting and expanding voting rights; and neither the claim asserted, nor the relief 

requested, requires the participation of individual members in the lawsuit. 

10) PlaintiffNC NAACP has standing to challenge the proposed voter ID amendment 

on behalf of its members and on its own behalf. Since its founding, the enduring priority of the 

NC NAACP has been to protect and expand hard~won voting rights, including by opposing voter 

ID laws and other barriers to the ballot, and to advocate for a more open and democratic voting 

system. 

11) Members of the NC NAACP, who include African-American and Latino voters in 

North Carolina, will be directly harmed by the proposed voter ID constitutional amendment. 

Members will be effectively denied the right to vote or otherwise deprived of meaningful access 

to the political process as a result of the proposed voter ID requirement. The proposed voter ID 

amendment will also impose costs and substantial and undue burdens on the right to vote for 

those and other members. 

12) The NC NAACP was the lead plaintiff in NC NAACP v. McCrory, which 

successfully challenged racially discriminatory restrictions on voting-including a voter ID 

requirement-enacted by the N.C.G.A. in 2013. In ruling for plaintiffs, the U.S. Court of 

Appeals for the Fourth Circuit found that this photo identification provision and other challenged 

provisions were passed with racially discriminatory intent and unlawfully targeted African

American voters "with almost surgical precision." NC State Can! oJNA.A.CP. v. McCrory, 

831 F.3d 204,214 (4th Cir. 2016), cert. denied sub nom. North Carolina v. NC State Can! oj 

NA.A.CP., 137 S. Ct. 1399 (2017) (striking down provisions in 2013 N.C. Sess. Laws 381). 

The proposed voter ID amendment harms the NC NAACP because it circumvents the NC 

5 
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'NAACP's hard-fought legal victory against a racially discriminatory voter ID requirement and 

would again require voters to present photo identification in order to access the ballot, which 

would have an irreparable impact on the right to vote of African Americans in North Carolina. 

13) The proposed amendment further harms the NC NAACP because the proposed 

amendment and its ballot language are vague and misleading. In addition, the proposed 

amendment is incomplete, such that the true effects ofthe amendment cannot be known to voters 

until subsequent implementing legislation is passed by the General Assembly. It will be 

difficult, ifnot impossible, for the NC NAACP to inform its members and voters about the likely 

impact of the proposed amendment, and the NC NAACP will be forced to divert significant 

resources away from its core activities to educate voters about the proposed amendment before 

the 2018 election. 

14) PlaintiffNC NAACP has standing to challenge the judicial vacancies amendment 

on behalf of its members and on its own behalf because it frequently litigates in court in order to 

vindicate the civil and political rights of its members. It thus has a strong and abiding interest in 

a fair and independent judiciary and will be harmed by the proposed constitutional amendment 

that would further politicize the judiciary and erode separation of powers principles that are 

'themselves a form of protection for the rights of racial minorities. The proposed constitutional 

amendment also harms the NC NAACP because giving the General Assembly sole control over 

filling judicial vacancies endangers the NC NAACP's efforts to advocate for diversity in the 

North Carolina judiciary. The proposed amendment further harms the NC NAACP because the 

proposed amendment and its ballot language are vague and misleading. In addition, the proposed 

amendment is incomplete, such that the true effects of the amendment cannot be known to voters, 

until subsequent implementing legislation is passed by the General Assembly. It will be 

6 
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difficult, if not impossible, for the NC NAACP to inform its members and voters about the likely 

impact ofthe proposed amendment, and the NC NAACP will be forced to divert significant 

resources away from its core activities to educate voters about the proposed amendment before 

the 2018 election. 

15) PlaintiffNC NAACP has standing to challenge the boards and commissions 

amendment on behalf of its members and on its own behalf because the NC NAACP and its 

members regularly advocate before, participate in, and monitor activities governed by state 

boards and commissions, including the Bipartisan State Board of Ethics and Elections 

Enforcement. The NC NAACP and its members will be harmed by the boards and commissions 

amendment because giving the General Assembly unprecedented broad power to control these 

boards and commissions will make the boards and commissions less independent and less able to 

conduct their mission in an impartial way. The proposed amendment further harms the NC 

NAACP because the proposed amendment and its ballot language are vague and misleading. In 

addition, the proposed amendment is incomplete, such that the true effects of the amendment 

cannot be known to voters until subsequent implementing legislation is passed by the General 

Assembly. It will be difficult, if not impossible, for the NC NAACP to inform its members and 

voters about the likely impact of the proposed amendment, and the NC NAACP will be forced to 

divert significant resources away from its core activities to educate voters about the proposed 

amendment before the 2018 election. 

16) . PlaintiffNC NAACP has standing to challenge the income tax cap amendment on 

behalf of its members and on its own behalf because the proposed constitutional amendment 

harms the NC NAACP, its members, and the communities it serves, and its ability to advocate 

for its priority issues. Because the amendment places a flat, artificial limit on income taxes, it 

7 
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prohibits the state from establishing graduated tax rates on higher-income taxpayers and, over 

time, will act as a tax cut only for the wealthy. This tends to favor white households and 

disadvantage people of color, reinforcing the accumulation of wealth for white taxpayers and 

undermining the fmancing of public structures that have the potential to benefit non-wealthy 

people, including people of color and the poor. For example, historically in North Carolina, 

decreased revenue produced by income tax cuts in the state has resulted in significant spending 

cuts that disproportionately hurt public schools, eliminated or significantly reduced funding for 

communities of color, and otherwise undermined economic opportunity for the non-wealthy. 

Because the amendment is misleading, NC NAACP will be forced to divert significant resources 

away from its core activities to educate voters about it before the 2018 election. 

17) Plaintiff Clean Air Carolina is a not-for-profit corporation founded in 2002. 

Clean Air Carolina has approximately 3,400 members in North Carolina. Its mission is to ensure 

cleaner air quality for all by educating the community about how air quality affects health, 

advocating for stronger clean air policies, and partnering with other organizations committed to 

cleaner air and sustainable practices. Its primary goal is to improve health by achieving the 

cleanest air possible. Clean Air Carolina is based in Charlotte, North Carolina and works on 

regional and statewide issues. 

18) Plaintiff Clean Air Carolina advocates for increased state spending on measures 

that will improve air quality and mitigate against global climate change. Clean Air Carolina has 

encouraged its members to support the Governor's proposed 2018 budget which included 

increased spending for environmental protection. Clean Air Carolina's "Particle Falls" 

. educational exhibits have received state funding, passed through the N. C. Department of 

Transportation and donated by the N.C. Clean Energy Technology Center at N.C. State 
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University. Clear Air Carolina will be harmed by the amendment to cap the state income tax at 

7%. Clean Air Carolina is concerned that the Department of Environmental Quality is already 

severely underfunded. Clear Air Carolina is also concerned that too little state money is spent on 

non-highway transportation solutions including bike and pedestrian improvements, buses, light, 

commuter, and heavy rail. Such spending helps reduce driving and improves air quality and 

minimizes impacts to climate change. If the income tax cap is lowered from 10% to 7%, Clean 

Air Carolina will be limited in its efforts advocating for more state spending on clean air and 

climate issues. As the climate continues to warm and global climate change becomes 

increasingly pressing, this limitation will become increasingly severe. 

19) Clean Air Carolina regularly participates in and monitors activities governed by 

state boards and commissions, including the N.C. Environmental Management Commission, the 

Board of Transportation, and the N.C. Turnpike Athority Board of Directors. Clean Air Carolina 

staff and members have spoken at public hearings hosted by these boards and commissions in 

support of the Clean Power Plan and in opposition to harmful road projects. Clean Air Carolina 

will be harmed by the Boards and Commissions amendment because it will grant control over 

state boards and commissions to the N.C.G.A., which will make the boards and commissions less 

independent and less able to conduct their missions in an impartial, scientific way. Clean Air 

Carolina is further harmed because the amendment includes vague language and will require 

subsequent implementing legislation. As such, it is difficult for Clean Air Carolina to inform its 

members about the likely impact of the proposed amendment. Moreover, because the caption for 

the proposed amendment does not even mention the impact ofthe amendment on boards and 

commissions other than the North Carolina Bipartisan State Board of Elections and Ethics 

Enforcement, Clean Air Carolina will be forced to divert staff time and resources away from 
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other important organizational functions and reallocate that time and those resources to efforts to 

educate and inform its members about the likely impact of this amendment prior to the 

November 2018 elections. 

20) Plaintiff Clean Air Carolina also regularly participates in litigation as a plaintiff to 

protect clean air in North Carolina and to mitigate against climate change. Clean Air Carolina 

has participated as a plaintiff in several lawsuits challenging the construction of new highways in 

North Carolina. Clean Air Carolina has also participated in the North Carolina Court of Appeals 

as amicus curiae in a case challenging Carolinas Cement Company's harmful air permit in the 

N.C. Court of Appeals in 2015. Further, Clean Air Carolina has recently participated as a 

petitioner in the N.C. Office of Administrative Hearings challenging a coal fired power plant air 

permit due to excessive bromide limits, and has submitted comments to the N.C. Department of 

Air Quality on numerous air permits in order to exhaust its administrative remedies in case legal 

action in N.C. state courts becomes necessary. Clean Air Carolina will be harmed by the 

provision shifting control of appointments to judicial vacancies from the Governor to the 

N.C.G.A. because it is concerned that this is likely to make the judiciary less independent and 

more political. Clean Air Carolina will also be harmed because it is concerned that the N.C.G.A. 

will use this provision to pass legislation that is not subject to gubernatorial veto. Moreover, 

Clean Air Carolina is further harmed because the amendment includes vague language and will 

require subsequent implementing legislation. As such, it is difficult for Clean Air Carolina to 

inform its members about the likely impact of the proposed amendment. 

21) Defendant Philip Berger is the President Pro Tem of the North Carolina Senate. 

Defendant Berger led the North Carolina Senate in its passage of Senate Bills 814 and 75 and 

House Bills 913 and 1092. Defendant Berger is sued in his official capacity. 
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22) Defendant Tim Moore is the Speaker of the North Carolina House of 

Representatives. Defendant Moore led the North Carolina House of Representatives in its 

passage of Senate Bills 814 and 75 and House Bills 913 and 1092. Defendant Moore is sued in 

his official capacity. 

23) Defendant North Carolina Bipartisan State Board of Elections and Ethics 

Enforcement is a state agency of North Carolina headquartered in Wake County, which 

administers the election laws ofthe State of North Carolina and which will be responsible for 

placing the Constitutional Amendments onto the ballot. 

24) Defendant Andrew Penry is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Penry is sued in his official capacity. 

25) Defendant Joshua Malcolm is a member of the Bipartisan State Board of 

Elections and Ethics Enforcement, which administers the election laws of the State of North 

Carolina and which will be responsible for placing the Constitutional Amendments onto the 

ballot. Defendant Malcolm is sued in his official capacity. 

26) Defendant Ken Raymond is a member ofthe Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws ofthe State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Raymond is sued in his official capacity. 

27) Defendant Stella Anderson is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 
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which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Anderson is sued in her official capacity. 

28) Defendant Damon Circosta is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws ofthe State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Circosta is sued in his official capacity. 

29) Defendant Stacy Eggers IV is a member of the Bipartisan State Board of 

Elections and Ethics Enforcement, which administers the election laws of the State of North 

Carolina and which will be responsible for placing the Constitutional Amendments onto the 

ballot. Defendant Eggers is sued in his official capacity. 

30) Defendant Jay Hemphill is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws ofthe State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Hemphill is sued in his official capacity. 

31) Defendant Valerie Johnson is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Johnson is sued in her official capacity. 

32) Defendant JohnLewis is a member of the Bipartisan State Board of Elections and 

Ethics Enforcement, which administers the election laws ofthe State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Lewis is sued in his official capacity. 
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JURISDICTION AND VENUE 

33) The Superior Court has jurisdiction over this action pursuant to Article 26, 

Chapter 1, ofthe North Carolina General Statutes and N.C. Gen. Stat §§1-253 et seq. and 7A-

245(a). 

34) Venue for this action is proper in Wake County pursuant to N.C. Gen. Stat. § 1-

77(2), in that Defendants are named herein in their official capacity and the causes of action 

asserted herein arose from the official acts of the N.C.G.A. occurring in Wake County, North 

Carolina. 

35) Defendants lack sovereign immunity with respect to the claims asserted 

because Plaintiffs seeks declaratory relief and injunctive relief directly under the North 

Carolina Constitution, and no other adequate remedy at law is available or appropriate, and 

because the claims in this case arise under the exclusive rights and privileges enjoyed by 

North Carolina citizens by the North Carolina Constitution. 

FACTS AND ALLEGATIONS 

The Unconstitutional N.C.G.A. 

36) The N.C.G.A. is comprised of 50 Senate seats and 120 House of Representative 

seats pursuant to the Constitution of the State of North Carolina, Art. II, §§ 2, 4. 

37) . In 2011, following the decennial census, the N.C.G.A. redrew the boundaries of 

North Carolina legislative districts for both the NC Senate and the NC House of Representatives. 

The districts were enacted in July 2011. 

38) The N.C.G.A. unconstitutionally and impermissibly considered race in drawing 

the 2011 legislative maps, resulting in legislative districts that unlawfully packed black voters 
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into election districts in concentrations not authorized or compelled under the Voting Rights Act 

of 1965. 

39) On November 4,2011, the NC NAACP joined by three organizations and forty-

six individual plaintiffs filed a state court action that raised state and federal claims challenging 

the districts as unconstitutionally based on race. Dickson v. Rucho, 766 S.E.2d 238 (N.C. 2014), 

vacated, 135 S. Ct. 1843 (2015) (mem.), remanded to 781 S.E.2d 404 (N.C. 2015); vacated and 

remanded, 198 L. Ed. 2d 252 (U.S. 2017) (mem.), remanded 813 S.E.3d 230 (N.C. 2017). 

40) On May 19, 2015, plaintiffs Sandra Little Covington et aI, filed a parallel 

challenge in federal court alleging that twenty-eight districts, nine Senate districts and nineteen 

House of Representative districts, were unlawful racial gerrymanders in violation of the Equal 

Protection Clause of the Fourteen Amendment of the United States Constitution. Covington v. 

North Carolina, 316 F.R.D. 117 (M.D.N.C. 2016). 

41) In August 2016, the three-judge federal district court panel unanimously ruled for 

plaintiffs, holding that "race was the predominant factor motivating the drawing of all challenged 

districts," and struck down the twenty-eight challenged districts (nine Senate districts and 

nineteen House districts) as the result of an unconstitutional racial gerrymander. See Covington 

v. North Carolina, 316 F.R.D. 117, 124, 176 (M.D.N.C. 2016), affd, 581 U.S. --, 137 S.Ct. 

2211 (2017) (per curiam). 

42) On June 5,2017, the United States Supreme Court summarily affirmed the lower 

court's ruling that the twenty-eight challenged districts were the result of an unconstitutional 

racial gerrymander, North Carolina v. Covington, 581 U.S. --, 137 S.Ct. 2211, (2017) (per 

curiam). On June 30, 2017, mandate issued as to the U.S. Supreme Court's order affirming the 

14 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 21 -

lower court's judgment. See Certified Copy of U.S. Supreme Court Order, ECF No. 158, 

Covington v. North Carolina, 15-cv-03399-TDS-JEP (filed June 30, 2017). 

43) The United States Supreme Court, however, vacated and remanded the lower 

court's remedial order for a special election, ordering the lower court to provide a fuller 

explanation of its reasoning for the U.S. Supreme Court's review, North Carolina v. Covington, -

-- U.S. ---, 137 S. Ct. 1624 (2017) (per curiam). 

44) On remand, the three-judge panel granted the N.C.G.A. an opportunity to propose 

a new redistricting plan to remedy the unconstitutional racial gerrymander. Covington v. North 

Carolina, 283 F.Supp.3d 410,417-18 (M.D.N.C. 2018). In August 2017, the N.C.G.A. 

submitted a proposed remedial map - drawn by Dr. Thomas Hofeller, the same mapmaker the 

General Assembly had hired to draw the 2011 invalidated maps - that redrew a total of 11 of the 

170 state House and Senate districts from the 2011 unconstitutionally racially-gerrymandered 

maps.ld. at 418. 

45) After reviewing the General Assembly's remedial plan, the three-judge panel 

determined that a number of the new districts put forward by the N.C.G.A. in its 2017 remedial 

plan were essentially continuations ofthe old, racially gerrymandered districts that had been 

previously rejected as unconstitutional and either failed to remedy the unconstitutional racial 

gerrymander or violated provisions of the North Carolina Constitution. Id. at 447-58. For those 

defective districts, the three-judge panel adopted remedial districts proposed by a court

appointed special master. Id. at 447-58. The United States Supreme Court affirmed the districts 

adopted by the three-judge panel, except for certain districts in Wake and Mecklenburg Counties 

that had not been found to be tainted by racial gerrymanders, but were drawn in alleged violation 
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of the state constitutional prohibition against mid-decade redistricting. North Carolina v. 

Covington, 138 S.Ct. 2548 (2018). 

46) In order to cure the 2011 unconstitutional racial gerrymander, the remedial maps 

redrew 117 legislative districts. 

47) In November of2018, elections for all N.C.G.A. seats will be held based on the 

redrawn districts, the first opportunity that voters will have had since before 2011 to choose 

representatives in districts that have not been found to be the illegal product of an 

unconstitutional racial gerrymander. 

48) Since June 5, 2017, the N.C.G.A. has continued to act and pass laws. 

Limitation on actions of usurpers 

49) When the Supreme Court issued its mandate in Covington, the N.C.G.A. ceased 

to be a legislature with any de jure or de facto lawful authority and became a usurper legislature 

See Van Amringe v. Taylor, 108 N.C. 196, 12 S.B. 1005, 1007-08 (1891) (once it becomes 

known that an officer is in his position illegally, that officer ceases to have de facto status, but is 

a usurper to the office); State v. Carroll, 38 Conn. 449, 473-74 (1871) (acts of an officer elected 

under an unconstitutional law are only valid before the law is adjudged as such); State v. Lewis, 

107 N.C. 967, 12 S.E. 457, 458 (1890) (the acts of an officer elected pursuant to an 

unconstitutional law are invalid after the unconstitutionality of the law has been judicially 

determined); Keeler v. City of Newbern, 61 N.C. 505, 507 (1868) (mayor and town council lack 

public presumption of authority to office, making them usurpers). 

50) As the N.C. Supreme Court has explained: 

The ascertainment of the popular will or desire of the electors under the mere 
semblance of an election unauthorized by law is wholly without legal force or 
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effect, because such election has no legal sanction. In settled, well regulated 
government, the voice of electors must be expressed and ascertained in an orderly 
way prescribed by law. It is this that gives order, certainty, integrity of character, 
dignity, direction and authority of government to the expression ofthe popular 
will. An election without the sanction of the law expresses simply the voice of 
disorder, confusion and revolution, however honestly expressed. Government 
cannot take notice of such voice until it shall in some lawful way take on the 
quality and character oflawful authority. This is essential to the integrity and 
authority of government. 

VanAmringe, 108 N.C. at 198, 12 S.B. at 1006. 

51) To the extent that a usurper legislature may engage in any official acts, the only 

actions they may take are those day-to-day functions of its office necessary to avoid chaos and 

confusion. See also Dawson v. Bomar, 322 F.2d 445 (6th Cir.1963) ("the doctrine of avoidance 

of chaos and confusion which recognizes the common sense principle that courts, upon balancing 

the equities between the individual complainant and the public at large, will not declare acts of a 

malapportioned legislature invalid where to do so would create a state of chaos and confusion"); 

Butterworth v. Dempsey, 237 F. Supp. 302, 311 (D. Conn. 1964) (enjoining the Connecticut 

legislature from passing any new legislation unless reconstituted in constitutionally-drawn 

districts, but staying that order so long as the Court's timeframe for enacting new districts is 

followed). In keeping with this principle, some of the actions taken by the usurper N.C.G.A. 

since the U.S. Supreme Court issued its mandate in Covington may have been permissible under 

this exception for day-to-day functions. 

52) Similarly, a usurper legislature may take actions to reconstitute itself in a legal 

fashion. See Kiddv. McCanless, 200 Tenn. 273, 281 (1956) (determining that an 

unconstitutionally apportioned legislature must have a way to reapportion itself so as not to bring 

about the destruction ofthe state). See also Ryan v. Tinsley, 316 F.2d 430,432 (lOth Cir. 1963) 

(noting the need to a malapportioned legislature to be able to pass an act of reapportionment.). 
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Thus, the federal court in Covington lawfully gave the N.C.G.A. the opportunity to reapportion 

itself, while noting that the status of the N.C.G.A. as a usurper more generally was an "unsettled 

question of state law" which should be "more appropriately directed to North Carolina courts, 

the final arbiters of state law." Covington v. North Carolina, 270 F. Supp. 3d 881, 901 

(M.D.N.C.2017). 

53) Amending the N.C. Constitution cannot be considered essential to the day-to-day 

functions of legislative office, nor is it necessary to avoid chaos and confusion. In fact, allowing 

this unconstitutional body to amend the fundamental law of the state, of which they themselves 

are in violation, would itself result in chaos. It has been adjudged by the United States Supreme 

Court that the current legislature is illegally constituted by way of an unconstitutional racial 

gerrymander - chaos will result if this undemocratically elected body is permitted to take such 

fundamental steps. Elections based on legal boundaries will take place this November. In 

January 2019 a constitutional de jure legislature will take office. That constitutional body may 

take up the matter of constitutional amendments and place any proposals that achieve a three

fifths majority before the people on a future ballot so long as they are presented in a clear, 

complete and unambiguous way. 

Constitutional Amendments 

54) N.C. Const. Art. I § 2 establishes that "[a]ll political power is vested in and 

derived from the people; all government of right originates from the people, is founded upon 

their will only, and is instituted solely for the good of the whole." 

55) N.C. Const. Art. I § 3 requires that the people of North Carolina "have the 

inherent, sole, and exclusive right of regulating the internal government and police thereof, and 

of altering or abolishing their Constitution and form of government whenever it may be 
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necessary to their safety and happiness; but every such right shall be exercised in pursuance of 

law and consistently with the Constitution of the United States." 

56) N.C. Const. Art. I § 35 establishes that" [a] frequent recurrence to fundamental 

principles is absolutely necessary to preserve the blessings ofliberty." 

57) N.C. Const. Art. XllI establishes the procedures for amending the North Carolina 

Constitution. 

58) Specifically, Art XIII § 4 sets out the procedures by which the N.C.G.A. may 

initiate amendments to the Constitution, mandating that a "proposal" of an "amendment or 

amendments" to the Constitution may be initiated by the N.C.G.A., "but only if three-fifths of all 

the members of each house shall adopt an act sUbmitting the proposal to the qualified voters of 

the State for their ratification or rejection." 

59) Three-fifths of all the members of the North Carolina House of Representatives 

equals 72 members. Three-fifths of the N.C. Senate equals 30 Senators. 

60) Art XIII § 4 further requires that "the proposal shall be submitted at the time and 

in the manner prescribed by the General Assembly." Thereafter, "[i]f a majority of the votes cast 

thereon are in favor of the proposed new or revised Constitution or constitutional amendment or 

amendments, it or they shall become effective January first next after ratification by the voters 

unless a different effective date is prescribed in the act submitting the proposal or proposals to 

the qualified voters." 

61) In comparison to the requirements for amending the state Constitution, the usual 

process for passing legislation entails ratification of a bill by a majority of both houses of the 

legislature and then the Governor's signature. 
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62) Courts in other jurisdictions have adjudged the requirement to submit a proposal 

to the voters to mean that the proposal must be fairly and accurately reflected on the ballot. See, 

e.g., Armstrong v. Harris, 773 So.2d 7, 12 (Fla. 2000) (requiring accuracy on a Florida ballot 

based on a substantively identical provision in the Florida constitution); Breza v. Kiffmeyer, 723 

N.W.2d 633, 636 (Minn. 2006) (requiring accuracy on a Minnesota ballot provision to amend 

that state's constitution based on substantively identical provision). 

63) It is well established under North Carolina law that NC voters are presented with 

clear, accurate information on ballots. N.C. Gen. Stat. § 163A-1108, requires the State Elections 

and Ethics Board to ensure that official ballots, among other things, "[p ]resent all candidates and 

questions in a fair and nondiscriminatory manner." N.C. Gen. Stat. § 163A-ll08(1)-(2). See 

also Sykes v. Belk, 278 N.C. 106, 119, 179 S.E.2d 439,447 (1971) (noting that a ballot may be 

invalidated if it contains a "misleading statement or misrepresentation.") 

64) North Carolinians have amended their constitution only six times in the past 

fifteen years. 

65) Since the current N.C. Constitution was adopted in 1971, it has been amended 

forty-five times. Only two ofthose amendments have required any additional implementing 

legislation after the amendments were voted upon by the citizens of North Carolina. See N.C. 

Sess L. 1983-526 (implementing the Constitutional amendment to allow the Supreme Court to 

review decisions of the N.C. Utilities commission), and N.C. Sess. L. 1998-212 § 19.4 

(implementing the constitutional amendment creating rights for victims of crimes). Unlike in the 

instant case, this implementing legislation did not add substantively to the amendment that had 

been placed before the voters. Moreover, the legitimacy of the proposals was never adjudicated 

by any court. 
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The Challenged 2018 Proposed Amendments 

The State Boards and Commission Amendment 

66) On June 28,2018, the N.C.G.A. passed House Bill 913, "An Act to Amend the 

Constitution of North Carolina to establish a bi-partisan board of ethics and elections 

enforcement and to clarify board appointments." 

67) The Constitutional Amendment proposed in House Bill 913 will appear on the 

ballot misleadingly as "Constitutional amendment to establish a bipartisan Board of Ethics and 

Elections to administer ethics and election laws, to clarify the appointment authority of the 

Legislative and the Judicial Branches, and to prohibit legislators from serving on boards 

and commissions exercising executive or judicial authority." 

68) The Amendment states that it would amend N.C. Const. Art. I, § 6; Art. II. § 2; 

Art. Ill. § 5; Art. IV. §. 11, and would establish a "Bipartisan State board of Ethics and 

Elections" to administer ethics and elections laws. The Board shall consist of eight members and 

no more than four members may be registered with the same political affiliation. All 

appointments shall be made by the N.C.G.A. The Amendment also alters the N.C. Constitution 

such that the N.C.G.A. will control the "powers, duties, responsibilities, appointments, and terms 

of office of any board or commission prescribed by general law." 

69) Additional implementing legislation will be required to fully clarify and establish 

the full meaning of the amendment. 

70) House Bill 913 passed the N.C. State House of Representatives by a vote of 77-44 

and passed the N.C. State Senate by a vote of32-14. In the House, the total number of aye votes 
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was just five votes over the three-fifths contingent required for a constitutional amendment and 

in the Senate just two votes over the required margin. 

The Judicial Vacancies Amendment 

71) On June 28,2018, the N.C.G.A. passed Senate Bi11814, "An Act to Amend the 

Constitution of North Carolina to provide for nonpartisan judicial merit commissions for the 

nomination and recommendation of nominees when filling vacancies in the office of justice or 

judge of the general court of justice and to make other conforming changes to the constitution." 

72) The Constitutional Amendment proposed in House Bi11814 will appear on the 

ballot misleadingly as "Constitutional amendment to implement a nonpartisan merit-based 

system that relies on professional qualifications instead of political influence when nominating 

Justices and judges to be selected to fill vacancies that occur between judicial elections." 

73) The Amendment would alter N.C. Const.Art. IV. §§ 10; 18; 19;22;23. The 

Amendment would remove the Governor's broad authority to appoint judges to fill vacancies. 

Instead, the Amendment would require the Governor to select a judge from one of at least two 

candidates presented to him by the N.C.G.A., which it would select from nominations submitted 

by the public to a so-called "Nonpartisan Judicial Merit Commission." 

74) Additional implementing legislation will be required to fully clarify and establish 

the full meaning ofthe amendment. 

75) Senate Bill 814 passed the N.C. State House of Representatives by a vote of73-45 

and passed the N.C. State Senate by a vote of34-13. In the House the number of aye votes was 
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just one vote over three fifths contingent required for a constitutional amendment, and in the 

Senate the number was just four votes over the required margin. 

The Voter ID Amendment 

76) On June 28,2018, the N.C.G.A. passed Senate Bill 1092, "An Act to Amend the 

North Carolina Constitution to require photo identification to vote in person." 

77) The Constitutional Amendment proposed in House Bill 1 on will appear on the 

ballot misleadingly as "Constitutional amendment to require voters to provide photo 

identification before voting in person." 

78) The amendment would alter N.C. Const. Art. VI § 2(4) and would require 

individuals voting in person to present photo identification before doing so. The bill does not 

specify what might qualify as "photo identification." Rather, the amendment states that the 

N.C.G.A. will enact general laws governing the requirement of such photographic identification, 

"which may include exceptions." The amendment does not specify what these exceptions might 

be. Thus the amendment expressly requires additional implementing legislation. 

79) House BillIOn passed the N.C. House of Representatives by a vote of 74-43 and 

the N.C. Senate by a vote of 33-12. In the House the number of aye votes was just two votes 

over three fifths contingent required for a constitutional amendment, and in the Senate the 

number was just three votes over. 

The Income Tax Amendment 

80) On June 28,2018, the N.C.G.A. passed Senate Bill 75, "An Act to Amend the 

North Carolina Constitution to provide that the maximum tax rate on incomes cannot exceed 

seven percent." 
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81) The Constitutional Amendment proposed in House Bill 75 will appear on the 

ballot misleadingly as "Constitutional amendment to reduce the income tax rate in North 

Carolina to a maximum allowable rate of seven percent (7%)." 

82) The Amendment would alter N.C. Const. Art v. § 2(6). It would lower the 

maximum state income tax rate from 10 to 7%. 

83) Senate Bill 75 passed the N.C. Senate by a vote of 34-13 and passed the N.C. 

House of Representatives by a vote of 73-45. In the Senate the number of aye votes was just 

four votes over three fifths contingent required for a constitutional amendment, and in the House 

the number was just one vote over. 

Ballot Language for the 2018 Proposed Constitutional Amendments 

84) Responsibility for writing explanatory captions for proposed constitutional 

amendments on the ballot belonged to the Constitutional Amendments Publication Commission, 

comprised of the Secretary of State, the Attorney General, and the Legislative Operations Chief. 

N.C. Sess. 1. 2016-109. 

85) Shortly after the Constitutional Amendments Publication Commission announced 

its plan for holding meetings and receiving public input in order to draft the captions for the six 

constitutional amendments, the N.C.G.A. called itself back into a special legislative session on 

July 24,2018, with less than 24 hours' notice to the public. 

86) The purpose of the July 24, 2018, session was to pass legislation removing the 

caption writing authority from the Commission. 

87) On July 24,2018, the NC House and Senate passed House Bill 3, which 

eliminates the authority of the Commission to draft the explanatory captions and instead requires 

that proposed constitutional amendments on the North Carolina ballot simply be captioned 
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"Constitutional Amendment." In addition, House Bill 3 mandates that the only other explanatory 

text to be presented on the ballot is the question presented in the legislation containing the 

proposed constitutional amendment as drafted by the N.C.G.A. 

88) On July 27,2018, Governor Cooper vetoed House Bill 3, stating: 

These proposed constitutional amendments would dramatically weaken our 
system of checks and balances. The proposed amendments also use misleading 
and deceptive terms to describe them on the ballot. 

89) On August 4,2018, the N.C.G.A. returned for a special session. Before the session 

commenced, several members of the N.C.G.A. leadership, including Defendant Berger, held a 

press conference. At this press conference Senator Berger acknowledged the ambiguity inherent 

in the Judicial Vacancies amendment, but stated his belief that statements at the press conference 

could be used by a court to infer legislative intent, and thus clarify any ambiguity. 

90) During the special session Governor Cooper's veto of House Bill 3 was 

overridden 70-39 in the House and 28-12 in the House. 

91) On information and belief, the State Board of Elections and Ethics may 

finalize the November 2018 ballot as soon as August 8. 

CLAIMS FOR RELIEF 

92) Plaintiffs reallege and incorporate herein by reference the foregoing paragraphs of 

this Complaint. 

93) There exists a present controversy between Plaintiffs on the one hand, and 

Defendants on the other hand, as to the status of the N.C.G.A. subsequent to the U.S. Supreme 

Court mandate in Covington. 

94) Plaintiffs seek a declaratory judgment that pursuant to the U.S. Supreme Court's 

June 30, 2017, mandate in Covington, the N.C.G.A. ceased to be a legislature with any defacto 

lawful authority and assumed usurper status. To the extent that they had any power to act, it was 
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limited to those acts necessary to avoid chaos and confusion, such as acts necessary to conduct 

the day-to-day business of the state, but the usurper N.C.G.A. may not take steps to modify the 

N.C. Constitution. Art I § 2, 3, 35 and Art XIII § 4. 

95) Plaintiffs seek a declaratory judgment that because the N.C.G.A. was without 

authority to pass Senate Bills 814 and 75 and House Bills 913 and 1092 they are void ab 

initio. 

a. Senate Bill 814 was passed by the illegal act of usurpers and is void ab 

initio. 

b. Senate Bill 75 was passed by the illegal act of usurpers and is void ab 

initio. 

c. House Bill 913 was passed by the illegal act of usurpers and is void ab 

initio. 

d. House Bi111092 was passed by the illegal act of usurpers and is void ab 

initio. 

96) There exists a present controversy between Plaintiffs on the one hand, and 

Defendants, on the other hand, as to the constitutionality of the actions of the N.C.G.A. with 

respect to the passage of Senate Bills 814 and 75 and House Bills 913 and 1092. 

97) Plaintiffs seek a declaratory judgment that the N.C.G.A. is in violation of N.C. 

Const. Art I, § 2, 3, 35 and Art. XIII § 4 because its proposed language for presenting the 

constitutional amendments contained in Senate Bill 814, and House Bills 913 and 1092 on 

the 2018 ballot does not satisfy the constitutional requirement that the legislature submit the 

proposal of the amendment to the qualified voters of North Carolina in that the amendments 

and the ballot descriptions are vague and misleading. 
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a. House Bi11913 will be presented on the ballot with vague and misleading 

language focused on the establishment of a "bipartisan Board of Ethics and Elections." This 

language fails to acknowledge the massive shift in authority over all boards and commissions 

from the executive to the legislative branch. The amendment states in a vague way that the 

amendment will "clarify the appointment authority of the Legislative and the Judicial Branches," 

when in fact it will radically alter the appointment authority of the Legislative branch. 

Moreover, the amendment will extend to powers far beyond the "appointment authority" of the 

NCGA but will cause the NCGA to control the "powers," "duties," "responsibility," and "terms 

of office" of all boards and commissions. By failing even to note this fundamental change to the 

NC Constitution on the ballot, the N.C.G.A. has failed in its duty to submit the amendment 

proposal to the qualified voters of North Carolina. Further, the question is misleading in that it 

states that it will clarify the appointment authority of the "Judicial Branch[]" when in fact the 

amendment has nothing to do with the judicial branch. In addition, the question is misleading 

because it states that it will "establish" the State Elections and Ethics Board, when in fact that 

board already exists. Finally, the question seeks to further confuse voters by stating that it will 

"prohibit legislators from serving on boards and commissions exercising executive or judicial 

authority." The question fails to acknowledge that legislators are already prohibited from 

serving on such boards. 

b. Senate Bill 814 will be presented on the ballot with vague and misleading 

language that highlights a "nonpartisan merit-based system" for the filling of judicial vacancies 

and fails to acknowledge that the Amendment will move power for the filling of judicial 

vacancies from the Governor to the N.C.G.A. Senate Bill 814 gives the N.C.G.A.-a partisan, 

political body-the power to nominate the ultimate candidates for judicial vacancies to the 
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Governor. The omission of this sweeping new grant of power to the N.C.G.A. from the ballot 

language is misleading. By failing even to note this fundamental change to the NC Constitution 

in the caption, the N.C.G.A. has failed in its duty to submit the amendment proposal to the 

qualified voters of North Carolina. 

c. House Bill 1 092 will be presented on the ballot with vague and misleading 

language stating that the NC Constitution will be amended "to require photo identification to 

vote in person" without in anyway specifying what this voter ID will consist of, and without 

acknowledging that the Amendment requires the N.C.G.A. to pass additional legislation 

determining what photographic identification will be sufficient, and without specifying that there 

may be exemptions and what they will be. Under this broad language, the N.C.G.A. could later 

require something as difficult to obtain as a United States Government issued passport before 

allowing a person to vote, effectively disenfranchising the overwhelming majority of the 

population. On the other extreme, the N.C.G.A. may fail to enact any implementing legislation, 

leading to chaos as precints enact different inconsistent requirements. By presenting only this 

vague and misleading question on the ballot, the N.C.G.A. has failed in its duty to submit the 

amendment proposal to the qualified voters of North Carolina. 

98) Plaintiffs seek a declaratory judgment from this Court stating the N.C.G.A. is in 

violation of N.C. Const. Art I § 2, 3, 35 and Art. XIII § 4 because the vague and incomplete 

language in Senate Bill 814 and House Bills 913 and 1092 does not satisfy the requirement to 

submit the proposal of the constitutional amendment to the qualified voters of North 

Carolina. 

a. House Bill 1 092 includes the vague, unfinished new requirement that 

"voters offering to vote in person shall present photographic identification before voting. The 
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General Assembly shall enact general laws governing the requirements of such photographic 

identification, which may include exceptions. " (emphasis added). This provision expressly 

requires additional legislation to determine what photographic identification will consist of and 

what exceptions will be made. The N.C.G.A. has therefore failed to present a full proposal to the 

people of North Carolina. 

b. House Bill 913 includes vague language that "[t]he legislative powers of 

the State government shall control the powers, duties, responsibilities, appointments, and 

terms of office of any board or commission prescribed by general law." This sweeping 

language is vague, unclear, and will require significant additional legislation to implement. The 

full scope and force of this amendment is not fully before the people. 

c. Senate Bill 814 includes vague and incomplete language that "in a manner 

prescribed by law, nominations [for judicial vacancies] shall be received from the people of the 

State by a nonpartisan commission established under this section, which shall evaluate each 

nominee without regard to the nominee's partisan affiliation, but rather with respect to whether 

that nominee is qualified or not qualified to fill the vacant office, as prescribed by law. The 

evaluation of each nominee of people of the State shall be forwarded t6 the General Assembly, 

as prescribed by law." The law referenced in the bill has not yet been written and will require 

the passage of additional legislation. The full scope and force ofthis amendment is not fully 

before the people. 

PRAYER FOR RELIEF 

WHEREFORE, based upon all the allegations contained in the foregoing paragraphs, 

Plaintiffs respectfully request that this Court: 
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1. Adjudge and declare that following the U.S. Supreme Court mandate in 

Covington, the N.C.G.A. ceased to be a legislature with any dejure or de/acto lawful 

authority and assumed usurper status; 

2. Adjudge and declare that a usurper legislature is not empowered to place 

constitutional amendments on the ballot pursuant to Art I § 2, 3, 35 and Art XIII § 4; 

3. Adjudge and declare that the vague and intentionally misleading 

questions that will appear on the ballot for the amendment set forth in Senate Bill 75, 

814, and House Bills 913 and 1092 violates the N.C.G.A.'s responsibility to place the 

proposal of the constitutional amendments before the people; 

4. Adjudge and declare that the vague and incomplete language in Senate 

Bi11814, and House Bills 913 and 1092, which will require further implementing 

legislation, does not amount to a proposal to be presented to the public pursuant to 

Art. XIII § 4; 

5. Adjudge and declare that Senate Bills 814 and 75 and House Bills 913 

and 1092 are void ab initio; 

6. Issue preliminary and permanent injunctive relief prohibiting the 

Bipartisan State Board of Elections and Ethics Enforcement from placing any of the 

constitutional amendment proposed by Senate Bills 814 and 75 and House Bills 913 

and 1092 onto the ballot; 

7. Award costs to Plaintiffs pursuant to N.C. Gen. Stat. § 1-263; 

8. Award reasonable attorneys' fees to Plaintiffs as permitted by law; and 

9. Grant any other and further relief that the Court deems to be just and 

proper. 
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Respectfully submitted, this the 6th day of August, 2018, 

N,C, Bar No, 10644 
KimberlC{y Hunter 
N,C, Bar No, 41333 
. Southern Enviromnental'Law Center 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516-23.56· 
Telephone: (919) 967-1450 
Facsimile: (919) 929-9421 

Attorneys for Plaintiffs North Carolina State 
Coiiference of the National Association for 'the 
Advancement of Colored People, and Clean. Air 
Carolina. 

·sl Irving Joyner 

Irving Joyner. 
N,C, BarNo. 783'0 

P',O, Box 374 
Cary, NC 27512 
Telephone:, (919) 319-8353 
Facsimile: (91?) 530-6339 

Attorney for Plaintiff North Carolina State Coriference' 
of the National Associationfor the Advancement of 
Colored Pe'ople . 

sl Daryl Atkinson 
s/LeahKang 

Daryl V. Atkinson 
N,C, Bar No, 39030 

Leah J, Kang 
N,C, Bar No, 51735 

FORWARD JUSTICE 
400 W. Main Street, Suite 203 
~urham, NC 27701 
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Telephone: (919) 323-3889 

Attorneysfor Plaintiff North Carolina State Conference 
of the National Associationfor the Advancement of 
Colored People 
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STATE OF NORTH CAROLINA 

WAKE COUNTY 

NORTH CAROLINA STATE ) 
CONFERENCE OF THE NATIONAL ) 

18C.V(J09B06 

IN THE GENERAL COURT OF JUSTICE 
SUPERlOR COURT DNISION 

civil Action No. 

ASSOCIATION FOR THE ) , 
ADVANCEMENT OF COLORED PEOPLE, ) 
and CLEAN AIR CAROLINA, ) 

) 
Plaintiffs, ) 

) 
v, ) 

) 
TIM MOORE,in his official capacity"PHILIP ) 
BERGER, in his official capacity, THE ) 
NORTH CAROLINA BIPARTISAN STATE ) 

, BOARD OF ELECTIONS AND ETIDCS' ) . 
ENFORCEMENT, ANDREW PENRY; in his ) 
'official capacity, JOSHUA MALCOLM, k ) 
his official capacity, KEN RAYMOND, in ,his ) 
official capacity, STELLA ANDERSON, in ) 
her official capacity, DAMON CIRCOSTA, in ) 
his official capacity, STACY EGGERS N, in ) 
his official cap~city, JAY HElVlPHILL,. in his ) 
official capacity, VALERIE JOHNSON, in her ) 
official capacity, JOHN LEWIS, in his official ) 
capacity. ) 

) 
Defendants. ) 

) 
) 

: . i ~":;: ""n 

~! r:~ 
. ::. r--» ...... -.. [] 
i ','.f _/). 

=: ) r .... _) 
(]1 

PLAINTIFFS' MOTION FOR 
TEMPORAllY RESTRAINING 
ORDER AND PRELIMINARY 

INJUNCTION AND REQUEST FOR. 
AN EXPEDITED HEARING 

N.C. Civ. Pro. R. 65 

Plaintiffs the .North Carolina State Conference for the National Association for the 

Advancement of Colmed People C'NC NAACP") and Clean Air Caro.lina ("CAe") (collectively, 

'. ' 

"Plaintiffs") respectfully move the COUli for I!l t~mporary restrain~g order ("TRO") and 

preliminary injuP.ction'("PI") against Defendants, Tim Moore, in his 0fficial capacity as Speaker 

of the North Carolina House of Represen,tatives, Philip Berger, in his official capacity as 

'President Pro Tem of the North Carolina Senate, the North Carolina Bipartisan State Board of 
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Elections and Ethics Enforcement ("SBE"), Andrew Penry, in his official capacity as a board 

member of the SBE, Joshua Malcolm, in his official capacity as a board member of the SBE, 

Ken Raymond, in his official capacity as a board member of the SBE, Stella Anderson, in her 

official capacity as a board member of the SBE, Damon Circosta, in his official capacity as a 

board member of the SBE, Stacy Eggers IV, in his official capacity as a board member of the 

SBE, Jay Hemphill, in his official capacity as a board member of the SBE, Valerie Johnson, in 

her official capacity as a board member of the SBE, and John Lewis, in his official capacity as a 

board member of the SBE (collectively "Defendants") pursuant to Rule 65 of the North Carolina 

Rules of Civil Procedure. 

Plaintiffs seek immediate and permanent injunctive relief preventing the N.C. Bipartisan 

State Board of Elections and Ethics Enforcement from placing the constitutional amendments 

authorized by Senate Bills 814 and 75 and House Bills 913 and 1092 on the November 2018 

ballot. Plaintiffs assert that they are likely to be successful on the merits of the underlying case 

and that they will sustain irreparable harm unless the TRO and PI are issued. Plaintiffs request 

an expedited hearing on the matter pursuant to Local Rule 14.4. 

In support ofthis Motion, Plaintiffs show the Court the following: 

1. On August 6, 2018, Plaintiffs filed a Complaint for Declaratory and Injunctive 

Relief pursuant to N.C. Gen. Stat. §§ 1-253, et seq., and Rules 65 and 57 of the North Carolina 

Rule of Civil Procedure in the above-captioned action. 

a. Plaintiffs seek a declaration that following the U.S. Supreme Court's 

ruling in Covington v. North Carolina, North Carolina v. Covington, 581 

U.S. --, 137 S.Ct. 2211, (2017) (per curiam), for which mandate issued 
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on June 30, 2017, the N.C.G.A. ceased to be a legislature with any de 

Jacto lawful authority and assumed usurper status. 

b. Plaintiffs seek a declaration that a usurper legislature is not empowered 

to place constitutional amendments on the ballot pursuant to N.C. 

Const. art. I § 2,3,35 and art. XIII § 4. 

c. Plaintiffs seek a declaration that N.C.G.A's passage of Senate Bills 814 

and 75 and House Bills 913 and 1092, which would place four 

constitutional amendment proposals on the ballot was unconstitutional and 

ask that these laws be declared void ab initio. 

d. Plaintiffs seek a declaration that the N.C.G.A. violated N.C. Const. art. I § 

3 and art. XIII § 4 when it enacted vague, incomplete and misleading 

ballot language to describe the constitutional amendments contained in 

Senate Bills 75,814 and House Bills 913 and 1092. 

e. Plaintiffs seek a declaration that the N.C.G.A. violated N.C. Const. art. I 

§ 3 and art. XIII § 4 when it passed proposed constitutional 

amendments that are vague, incomplete, and misleading as contained in 

Senate Bil1814 and House Bills 913 and 1092. 

2. The United States Supreme Court has ruled that twenty-eight North Carolina 

legislative districts were illegal racial gerrymanders in violation of the Equal Protection Clause 

of the Fourteen Amendment of the United States Constitution and the Voting Rights Act. 

Covington 137 S. Ct. at 2211. Mandate issued on this ruling on June 30, 2017. 

3. In the 2018 legislative session, the N.C.G.A. drafted and passed into law six 

constitutional amendment proposals, which were ratified by both houses on June 28, 2018. 
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(House Bill 1092, Senate Bill 75, House Bill 551, House Bill 913, Senate Bill 677 and Senate 

Bill 814). Four of those proposed amendments achieved the required three-fifths majority in 

both houses of the legislature by only one or two votes. The proposed amendments are House 

Bill 1092, Senate Bill 75, House Bill 913, Senate Bill 814. In the present action, Plaintiffs 

challenge these as the invalid acts of an unconstitutional usurper legislature. They further 

challenge the proposed amendments as unconstitutional acts of the N.C.G.A. because they are 

vague, incomplete, and misleading, and the language with which they will be presented to the 

voter is vague, incomplete, and in some cases intentionally misleading. 

4. Plaintiffs seek a TRO and PI because Plaintiffs will be seriously and irreparably 

harmed by the proposed constitutional amendments, which are the product of illegal acts by an 

unconstitutional, racially-gerrymandered usurper N.C.G.A. and that would further augment the 

power of this unconstitutional body while limiting the power of voters and the executive branch. 

5. Plaintiffs seek a TRO and PI to prevent serious and irreparable harm to Plaintiffs 

that will arise if these vague and incomplete amendment proposals are placed on the ballot with 

the misleading, false language proposed by the N.C.G.A. 

6. Unless the court grants emergency preliminary relief, Plaintiffs will be required to 

immediately devote substantial resources to educating their members and the public about the 

unlawful proposed amendments. 

7. This court has inherent authority to issue a TRO or PI to preserve the status quo of 

parties during litigation "(1) if a plaintiff is able to show likdihood of success on the merits of 

his case and (2) if a plaintiff is likely to sustain irreparable loss unless the injunction is issued, or 

if, in the opinion of the Court, issuance is necessary for the protection of a plaintiffs rights 

during the course of litigation." A.E.P. Indus., Inc. v. McClure, 308 N.C. 393, 402, 302 
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S.E.2d754, 759 (1983) (internal citations omitted). "The issuance of a TRO 'is a matter of 

discretion to be exercised by the hearing judge after a careful balancing of the equities.'" Nat'l 

Surgery Ctr. Holdings, Inc. v. Surgical Inst. of Viewmont, LLC, No. 16 CVS 1003, 2016 WL 

2757972, at *3 (N.C. Super. May 12,2016) (quotingA.E.P.Indust., Inc. at 759). 

8. As is detailed in Plaintiffs' memorandum in support of this motion, Plaintiffs are 

likely to succeed on the merits of their claims. The proposed constitutional amendments are the 

act of an illegally-constituted usurper legislature and thus invalid. Moreover, the vague, 

incomplete, and misleading language with which the proposed amendments will be presented to 

voters violates the constitutional requirements for amendment proposals. N.C. Const. art. I § 2, 

3, 35 and art XIII § 4. 

9. When considering whether a plaintiff is likely to suffer irreparable loss absent an 

injunction, a judge "should engage in a balancing process, weighing potential harm to the 

plaintiff if the injunction is not issued against the potential harm to the defendant if injunctive 

relief is granted." Williams v. Greene, 36 N.C. App. 80, 86 (1978). As outlined in detail in 

Plaintiffs' Memorandum in Support of Motion for Temporary Restraining Order and Preliminary 

Injunction, the harm to Defendants in this case is negligible. A legally constituted N.C.G.A. will 

have the opportunity to place constitutional amendment proposals on the ballot at any time in the 

future, so long as those amendments are legally constituted. 

10. The Court should grant preliminary injunctive relief because it is in the public 

interest. Huggins v. Wake Cty. Bd of Educ., 272 N.C. 33, 42, 157 S.E.2d 703, 709 (1967) 

(considering the disruption to the operation of a school and the interest of the children enrolled 

therein and the interests of the public in their education). There is a significant public interest in 

ensuring that the voting public is not presented with amendments to ratify that may later be 
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deemed unconstitutional. Such an event would result in chaos, and would be likely to lead to 

years of confusion while the constitutionality of the amendments and their myriad implications 

are determined by the judicial system. The public interest weighs in favor of action now. 

11. Plaintiffs seek a TRO and PI to prevent the N.C. Bipartisan State Board of 

Elections and Ethics Enforcement from placing the constitutional amendment proposals 

authorized by Senate Bills 814 and 75 and House Bills 913 and 1092 on the November 2018 

ballot. This is necessary pending a trial on the merits in this case. Plaintiffs are likely to succeed 

on the merits of their claims that the N.C.G.A. is in violation of N.C. Const. art. I § 2, 3, 35; art 

XIII § 4, first, because to the extent that the usurper N.C.G.A. has any limited power to engage in 

acts, that power certainly does not extend to the authority to propose amendments to the 

Constitution; and, second, because the N.C.G.A. violated the requirement in N.C. Const. art XIII 

§ 4 to submit the proposed constitutional amendments to the public because it used vague and 

misleading language to describe the constitutional amendment proposals on the ballot and 

because the amendments themselves are vague and incomplete and thus also acted in violation of 

N.C. Const. art. I § 2, 3, 35. Placing the constitutional amendments authorized by Senate Bills 

814 and 75 and House Bills 913 and 1092 on the November 2018 ballot will result in irreparable 

injury to Plaintiffs. 

12. Plaintiffs respectfully request that, in view of the circumstances of this case, the 

Court exercise its discretion to require no security or only a nominal security and set the matter 

for expedited hearing as permitted under Local Rule 14.4. 

WHEREFORE, Plaintiffs respectfully request that: 

1. The Court enter a Temporary Restraining Order and Preliminary Injunction 

enjoining the N.C. Bipartisan State Board of Elections and Ethics Enforcement from taking any 
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steps to place the constitutional amendments authorized by Senate Bills 814 and 75 and.House 

Bills 913 and 1092 on the November, 2018 ballot. 

2. The Court order the restraining order and injunction to remain in effect for the 

duration of this .litigation. 

3. The Court order that no security be required. 

4. The Court set this matter for expedited hearingfor August 7, 2018. 

~. The Court grant such other and further relief as is just and propel'. 

Respectfully submitted this 6th day of AugUst, 2018. 

7 

~~-
Kimbe ey Hunter 
N.C. Bar No. 41333 
Derb S. Carter, Jr. 
N.C. BarNo. 10644 
Southern Environmental Law Center 
601 West Rosemary Street, Suite 220 

. Chapel Hill, North Carolina 27516-2356 
Telephone: (919) 967-1450 . 
Facsimile: (919) 929-9421 

Attorneys for Plaintiffs NC NAACP and Clean 
Air Carolina 

sf Irving Joyner 

Irving Joyner 
N.C. Bar No. 7830 
P.O. Box 374 
Cary, NC 27512 
Telephone: (919) 319-8353 
Facsimile: (919) 530-6339 

Attorney for PlaintijfNC NAACP 
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NORTH CAIWLlNA 

COUNTY OF WAKE 

NORTH CAROLINA STATE CONFERENCE OF THE 
NATIONAl,. ASSOCIATION FOR THI: 
ADVANCEMENT OF COLORED PEOPLE and 
CLEAN AIR CAROLINA, 

Plaintiffs, 

v. 

TIM MOdRE; in his officjal ca/)Clcity; 
PHII,.IP I3ERGERi in his official capacity; 
THE NORTH CAROLINA BIPARTisAN STATE BOARD 
OF ELECTIONS AND ETHiCS ENFORCEMENT; 
ANQY PENRY, in his official capacltyi 
JOSHUA MALCOI,.M, in his official capacity; 
kEN RAYMOND, hi his official capaCity; 
STELLA ANDERsoN, in her offidcH capacitY; 
DAMON CIRCQSTA, in his official capacity; 
STAcY EGGERS IV, in his official capacity; 
JAY HEMpHILL, iii his official capadty; 
VALERIE JOHNSON, in her official capacity; and 
JOHN LEWIS, in his official capacity, 

Defendants; 

IN THE GENERAL c::oiJin OF JUSTICE 
SUPERIOR COURT DIVISION 

FILE NO. 18 CVS 9806 

ORDER 

...... = = 
:'l:> 
c::: 
en 

I 
.....J 

-.t;~t 
~'l ·· .. f·1· 
.: ~. >:,:"",. 

f 

f~~:' 

This matter, before the Court upon the Plaintiffs' Complaint, requires transfer for hearing to a 

three-judge panel of the Wake County Superior Court as herein indicated. 

Under the prOVisions of N.C. Gen. Stat. § 1-267.1 and N.C. Gen. Stat. § I-lA, Rule 42(b)(4), 

because Plaintiffs have asserted facial challenges to the constitutionaiity of acts ofthe North Caroiina 

General Assembly, the challenges must be heard and determined by a three-judge panel ofthe Wake 

County Superior Court. 

It is therefore ORDERED that the portions of this action challenging such acts are transferred 

to a three-judge panel of the Wake County Superior Court, to be appointed by the Chief Justice of the 

North Carolina Supreme Court, pursuant to N.C. Gen. Stat. § 1-267.1 and N.C. Gen. Stat. § l .. lA, Rule 

42(b)(4). 
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18 CVS9806 

This the 7th day of AugUst, 201S. 
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~uprttttt ([uud 

~ fuft :of ~ nrt~ ([urnlhm 

~urei:s4 

Office of the 
Chief Justice of the Supreme Court 

of North Carolina 

ORDER 

To the Honorables Forrest Donald Bridges, Thomas H. Lock, 3nd Jeffery K. 
Carpenter, Judges ofthe Superior Court of North Carolina, Greetings: 

BOX 1841 
ZIP CODE 27602 

TEL. (919) 83i-5712 

As Chief' Justice of the Supr~m~ Court of North Carol,ina, 'by virtue of authority vested in 
me by the Constitution of North CatoHna, ap.q. in accordance wi,th the Jaws of North Carolina, 
specifically N.C.G.S., § 1-267.1, I hereby assign you to serve oil a Three-Judge Partel in Wake 
County to hear constitutiopal challenges raised in the Cl:l$eofNorth Carolina State Conference of 
the National Association for the Advancement of Colored People, artdClean Air Carolina v. Tim 
Moore, in his official capacity; Philip Berger, in his official capacity, The North Caroiina 
Bipartisan State, Board of Eledionsand Ethics Enforcement, Andrew Penry, in his official 
capa.City, Joshua Malcolm, in his official capacity, Ken Raymond, in his official capacity, Stella 
AIldetson, in her oftlcialcapacity, Damon Circosta, in his officialcapacitYi Stacy Eggers IV, in 
rusofficial capacity,Jay Hemphill, in his official capaclty, Valerie Johnson, in her official 
capacity, Jolui LeWis, .in his official capacity, 18 CVS 9806 (Wake County). 

In Witne.ss Whereof, I have here\1J:lto signGd my name as Chief Ju.stice of the Supreme 
Court of North Carolina; on this day, AUgUst 7, 2018. 

~~~ • f • .' 

. '. , ' . .. . . . ~~.~ 

Mark Martin, Chief Justice 
Supreme CQurt of North Carolina 
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F It ~~TBE GENERAL COURT OF JUST~CE 
- - SUPERIOR COURT DIVISION' 

STATE OF NORTH CAROLINA 

WAKE COUNTY 
i ZOla AUG -q A ~: Q;1vilActionNo.18 CVS 9806 

\\ft'K!-= {'rl {"\ 0 L"'" ! 
'.I~.~L~ ... .1-.".'.) '_t 1\..,1 , • :' 

NORTH CAR9LINA STATE . t:'f ) \~ 
CONFERENCE OF THE NATIONAL' -'-"- .- ._-)-_ .. s ___ .,,__ , 
ASSOCIATION FOR THE ) 
ADVANCEMENT OF COLORED PEOPLE ) 
and CLEAN AIR CAROLINA, ) 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) Till MOORE, in his official capacity, PHILIP 

BERGER, in his official capacity; THE 
NORTH CAROLINA BIPARTISAN STATE 
~OARD OF ELECTIONS AND ETHICS 
ENFORCEMENT, ANDREW PENRY, in his 
official capacity, JOS;HUA MALCOLM, in 
hi? official capac!ty, KEN RA YMOND,in his 
official capacity, STELLA ANDERSON, in 
her official capacity, DAMON CIRCOSTA, in 
his official capaCity, STACY EGGERS IV, in 
his official capacity, JAY HEMPHILL, in his 
official capacity, VALERIE JOHNSON, in her 
official capacity"JOHN LEWIS, in his official 
. capacitY. 

) 
) 
) 
) 
). 

FmSTAMENDEDCOMWLArnT 
FOR))ECL~TORY AND 

INJUNCTIVE RElJEF 

) 
[Camp] 

) -
) 
) 
) 
) 
) . 
) 
) 

Defendants. ) 

INTRODUCTION . 

The North Carolina General Assembly is unconstitutionally constituted. Nevertheiess, it 

is attempting to place before the voters a set of amendments that would significantly alter the 

. North Carolina Constitution. The current North Carolina General Assembly (''N.C.G.A.'') i$ 

in'edeemably tainted by an unconstitutional ~'acial gerrymander that has rend.ered it a usurper 
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legislature .. This illegal body may not be allowed to .a1t~r our state Constitution ill "ways designed 

to further entrench its power at tQ.e expense of popular sovereignty. Plaintiffs thus challenge four 

amendments proffered by the unconstitutional N.C.G.A. as the lnvalid a9ts of a usurper boC!.y. 

Plaintiffs also assert that th~ four amendments are unconstitutionally vague, misleadIng, 

and incomplete.. First, the language that the N:C,G,A. has written to present these amendments 

to the voters i~ intentionally misleading. Second, three out of the four amendments will require 

significant implementing legislation before their full eff~ct can be known. As such, these . 

proffered amendments are not fairly.and accurately reflected on the ballot. They thus vi~late the 

state Constitution and should be declared void. 

Central to the supreme law ofNOl'th Carolina is the understanding that "[a] frequent 

recurrence to fundamental principles is absolutely necessary to preserve the blessings of liberty. » 

N.C. Canst. art. I, §35. To ensure this mandate "[i]t is the state judiciary tbat has tbe 

responsibility to protect the state constitutional rights of the citize~; this- obligatiop. to protect the 

fundamental rights ofindiv~duals is as old as the State." State v. Harris, 216 N.C. 746, 6 S.E.2d 

. 854 (1939) .. 

The North Carolina judiciary has pl:eviously considered the question of whether .ballot 

initiatives to amend the state Constitution have been properly put forth to the voters. In 1934, 

Governor lC. Ehringhaus wrote to the N.C. Supreme Court asking for its help interpreting 

Article XIII § 4 of the N.C. Constitution-:ilie section which all~ws the N.C.G.A. to submit 

proposed constitutional amendments to the people. Qovernor Ebringhaus noted that questions 

Oyer the legality of a ballot initiative proposing a «change in the fundamental law of the State," 

raise matters "of too great consequence to be controlled by the interpl'etation~' of a single branch 

of government.. The Governor noted that to proceed without judicial review «might bring into" 
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question the validity of an election throughout the St?-te ofNOlth Carolina and the adoption of 

important Constitutional revisions. "1n re Opinions of the Justices, 207 N. C. 879> 181 S.R 557 

(1934). After the. Supreme Court issued its opinion that the ballot initiative was not properly 

before the voters, it was a~andoned. See also Advisory Opinion in re Gen. Elections, 255 N.C. 

747,.750 (1961) (N.C. Supreme Court Advisory Opinion striking ballot initiative). 

The judicial branch must again step in to promptly assess the validity of a sweeping 

ballot injtiative set to be presented to the voters in November 2018. These four proposed 

amendments should be declared void and the Bipartisan State Board of Elections and Ef4ics 

Enforcement shoUld be enjoined from including these amendments on the ballot. 

NATURE OF THE ACTION 

1) Plaintiffs, the North Carolina State Conference of the National.Association for the . . 

Advancement of Colored People ("NC NAACP") and Clean Air Carolina, hereby seek 

declaratory judgment under N.C. Gen. Stat. §§ l-253, et seq., and North 'Carolina'Rule of Civil 

Procedure 57; and a temporary restraining order. preliminary injunction, and perman~nt 

injunction under North Car~:.Iina Rule of Civil Procedure 65 . 

. 2) Plaintiffs seek a.declaration that following the U.S. Supreme COUlt's mandate in 

Covington·v. North Carolina, the N.C.G.A. ceased to be a legislatru:e with any de jUre or de facto 

lawful authority and assumed USUlpel' status. 

3) ,Plaintiffs seek a declaration that a usurper legislature has no legal authority to 

place constitutional amendments on the ballot pursuant to Art I §§ 2, 3, 35 and.Art xnr § 4. 

4) Plaintiffs seek a declaration that the N.C.G.A's passage of Senate Bills 814 and 

75 and House Bills 913 and 1092, which each place a oonstitutional amendment (;m the ballot, 

violated the North' Carolina Constitution, and ask that these laws be declared void ab initio. 
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5) Plaintiffs seek a declaration that the N.C.G.A. violated N.C. Const. Art I § 3 and 

Art xm § 4 by legislatin,g to place vague and misleading language to describe the 

constitutional amendments contained in Senate Bills 814 and 75 and House Bills 913 auGl1092 

on the 2018 general election ballots. 

6) _ Plaintiffs seek a declaration th<l;t the N.C.G.A. violated N.C. Const. Art I § 2, 3, 

35 and Art XIII § 4 when it passed vague and incomplete proposed constitutional 

amendments in Senate Bil1814 and House Bills 913 and 1092. 

7) Plaintiffs seek :immediate and permanent injunctive-relief preventing the N.C. 

Bipartisan State Board of Elections and Ethics Enforce.nient from placing the constitutional 

amendments authorized by Senate Bills 814 and 75 and House Bills 913 and 1092 on the 

November, 2018, ballot. 

THE PARTIES 

Plaintiffs 

8) PlaintiffNC NAACP is a nonpartisan nonprofit civil.rights organization founded 
. -

-in 1938, with its principal place of business located :in Raleigh, North Carolina. -With more than 

90 active branches and over 20,000 individual members throughout the state of North Carolina, 

the NC NAACP is the largeSt NAACP conference in the South_and second largest conference in 

the country. The NC NAACP's fundamental mission is the advancement and improvement of .

the political, educational, soCial, and economic status of minority groups; the elimination of 

~acial prejudice and discrimination; the publicizfug of adverse effects of racial discrimination; 

and the init~ation oflawful action to secure the elpnination of racial bias and discr~ination. 
, 

9) PlaintiffNC NAACP has standing to chaJlenge the proposed amendments on 

behalf of its members in that its members would otherwise have standing to sue in their own -
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rights; the interests it seeks to protect are gennane to its purpose7 which includes the core 
. . 

mission of protecting and expanding voting rights; and neither the claim asserted, nor the relief 
. . 

requeste~ requires the participation of individual members in the lawsuit .. 

10) PlaintiffNC NAACP has standing to challenge the proposed vot~dD amendment 

on behalf of its members and on its own behalf. Since its founding, the enduring priority of the . 

NC NAACP has been to prot~ct and expand hard-won voting rights, including by opposing voter 

ID laws and other barriers to the ballot, and to advocate for a mo~e open and democratic voting 

system. 

11) Membyrs of the NC NAACP, who include African-American and Latino voters in 

North Carolina, will be directly hanned by the proposed voter ID constitutional amendment. . 

Members will be effectively denieC/. the right to vote or otherwise deprived of mea.¢n.gfu1 access 

to the political process as a r~su1t of the proposed voter ID requirement. The proposed voter ID 

amendment will also impose costs and substantial and undue burdens on the right to vote for 

those and other members. 

12) The NC NAACP was the lead plaintiff in NC NAACP v. McCrory, wbic~ 

successfully challenged facially discriminatory restrictions on voting-including a voter ID . 

requirement-~nacted by the N.C.G.A. in2013. In ruling for plaintiffs, the U.S. Court of 

Appeals for the Fourth Circuit found that this photo identificati<?n provision and other chatlenged 

provisions were passed with racially discriminatory intent and unlawfully targeted African

American voters "with. almost surgical precision." 831 F.3d 204, 214 (4th. Cir. 2016)7 cert . 

. denied sub nom. 137 S. Ct. 1399 (2017) (striking down provisions in 2013 N,C. Sess. Laws 381). 

The pr~posed voter ID amendment harms the NC NAACP because it circumvents the NC 

NAACP's hard-fought legal victory against a racially discriminatory voter ID requirement and 
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would again require voters to present photo identification in order to access the ballot, which 

would ¥ve an ilTeparable impact on the right to vote of African Americans in North Carolina. 

13) The proposed amendment further harms the NC NAACP because the proposed 

. amendnient and its ballot language are vague and misleading. In addition, the proposed 

amendment is :incomplete, such that the true effects of the amendment cannot ~e known to voters 

until subsequent implementing legislation is passed by the General Assembly. It will be 
. . 

difficult, if not impossible, for the NC. NAACP to inform its members and voters about the 'likely 

impact of the proposed amendment, and the NC NAACP will be forced to (uvelt significant 

resources away from its core activities to educate voters about the proposed amendment before 

the 2018 electio,n. Members of the NC NAACP who are qualified, registered' voters in North 

Carolina will ~o be confused about the vague, misleading, and incomplet~. ballot language. 

14). PlaintiffNC NAACP has standing to challenge the judicial vacancies amendment 

on behalf of its members and on its own behalf because it frequently litigates in COUlt ip. order to 

vindicate the civil and political rights .of its members. It thus has a strong and abiding interest in 

a fair and independent judiciary and will be harmed by the proposed constitutional amencimept 

that woul9- further politicize the judiciary and erode separation of powers principles that are 
. . 

·themselves a fonn of protection for the rights of racial minorities. The proposed constitutional 

·amendment also harms the NC NAACP because giving the General Assembly sole control over 

filling judicial vacancies endangers the NC NAACP's efforts to advocate for diversity in the 

North Carolina judiciary .. The proposed amendment further harms the NC NAACP because the 

proposed a~endnient ;md its ballot language are .vague and misleadin.g. In addition. the proposed 

amendment is incomplete. such tb.a~the true effects of the amen~ent cannot be known to voters 

until subsequent implementing legi~lation is passed by the General Assembly. It will be 
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diffJ.cult, if nGt impossible, for the NC NAACP to "inform its members and voters about the likely 

" " 

impact of the proposed amendment, and the NC N~CP will be forced to divert significant 

resources away ii'om its core activities to educate voters about the proposed amendment before 
..' . 

the 2018 e~ection. Members Qfthe NC NAACP who are qualified, registered voters in North 

Carolina will also be confused about the vague, misleading, and incomplete ballot language. 

15} PlaintiffNC NAACP has standing to challenge the boards and commissions 

amendment on behalf of its members and on its own behalf because the NC NAACP and its 

members regularly advocate before, participate in, and monitor activities governed by state 

boards f!.Ud coITllllissions, including the Bipartisan State Board of Ethics and Elections 

:enforcement. The NC NAACP and its members will be harmed by the boards an4 commissions 

amendment because giving the General Assembly unprecedented broad power to control these 

boards and commissions "will make the boards and commissions less independent and less able to 

"conduct their mission in an impartial way. The proposed amendment further harms the NC 

NAACP because the proposed amendment and its ballot language are vague and misleading, In 

addition, the p~oposed amendment is incomplete, such that the true effects o~the "ame~dment 

cannot be known to voters until subsequent implementing legislation is passed by the General 

Assembly. It will be difficult, if not impossible, for the NC NAACP to inform its members and 

voters about th.e likely.impact of the proposed amendment, and the NC NAACP will be forced to 

" " 

divert significant resources away from its core activities to ed~cate voters about the proposed 

amendment before the 2018 election. Members of the NC NAACP who are qualified, registered 

voters in North Carolma will also be confused about the vague, misleading, and incomplete 
" "' 

hallot language. 

7 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 56 -

16) PlaintiffNC "NAACP has standing to challenge the income tax cap amendment on 

behalf of its members and on its own b~half because the proposed constitutional amendment 

ha!IDs the NC NAACP; its members, and the communities it serves, and its ability to advocate 

for its priority issues. Because the amend1:nent places a fiat, artificjal1imit on income taxes, it 

prohibits the state from establishing graduated tax rates on higher-income taxpayers and, over 

time, will act as a tax cut only for the wealthy. This tends to favor white households and 

disadvantage people of color, reinforcing the accumulation 01 wealth for white taxpayers and· 

undermining the financing ~f public structures that have the potential to benefit non-wealthy 

people, inc1udmg people of color and the poor. For example, historically in North Carolina, 

decreased revenue produ~ed by income tax cuts in.the state has resulted in significant spending 

. cuts that disproportionately hurt public schools, eliminated or significantly reduced funding for 

communities of color, and otherwise undermined economic opportunity for the non~wealthy. , 

Because the amendment is misleading, NC NAACP will be forced to divert significant resources 

away from its core activities to educate voters about it before the 2018 election. Members of the 

NC ;NAACP who are qualified, registered voters in North Carolina will also be confused· about 

the, vague, misleading, and incomplete ballot language. 

17) Plaintiff Clean Air' Carolina is a not-far-profit corporation founded in 200~. 

Clean Air Carolina has approximat~ly 3,400 members in North Carolina. Its mission is to ensure 

cleaner air quality for all by educating the community, about how air quality affects health, 

advocating for stronger clean air policies, and p~ering with other organizations committed to 

cleaner air and sustainable practices. Its primarY goal is to iinprove health by achieving the 

cleanest air possible. Clean.Air CaroJ.:h1a is based in Charlotte, North Carolina and works on 

regional and statewide issues. 

8 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



, ' 

- 57 -

18) Plaintiff Clean Air Carolina advocates for increased state spending on measures 

, ' 

that will improve air quality ahd mitigate agaip.st global climate change. Clean Air Carolfua has 

encouraged its members to support the Governor's proposed 20.18 budget which included 

increased spending for environmental protection. Clean Air Carolina's "Particle Falls" 

educational exhibits have received state funding, passed through the N. C. Department of 

Transportation and donated by the N.C. Clean Energy Technology Center l:!-t N.C. State 

University.' Clear Air Caroli?-a will be harmed by the amendment to cap the state income tax at 

7%. Clean Air Carolina is concerned that the Department of Environmental Quality is ah'eady 

severely undetfunded. Clear Air Carolina is also concerned that too little state money is spent on 

non-highway transportation solutions 'including bike and p~destrianimprovements, buses, light, 

commuter, and heavy rail, Such spending helps reduce driving and impr~>ves air qu~ty arid 

minimizes impacts to climate change .. Ifthe income ta:x cap is lowered D.-om 10% to 7%, Clean 

Air Carolina vvill be limited in its' eff01ts advocating for more state spending on clean air and 

climate issues. As the climate continues to wann·and global climate change becomes 

increasingly pressing, thi,s limitation will become increasingly severe, 

19) Cl~an Air Carolina regularly paiticipates in and monitors activities governed by 

state boar~s and commissions, inCluding the N.C. EnvironInental Management Commission~ the 

Board of Transportation, and the N.C. Turnpike Athority Board of Directors. Clean Air Carolina 

staff and members have spoken at public hearings hosted by these boards and commissions in 

SUppOlt of the Clean Power Plan and in opposition to harmful road projects. Clean Air Carolina 

will be harmed by the Boards and Commissions amencl:iUent because i~ will grant control over 

state boards and commissions to the N.C.G.A., which will make the boards and commissions less 

independent and less able to conduct their mis.sions in an impartial, scientific way. Clean Air 
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Carolina is fruther hannedbecause the amendment includes vague language and will require 

subsequent implementing legislation. .AB such, it is difficult for Clean All' Carolina to inform. its 

members about the likely impact of the proposed amendment. Moreover, because the caption for 

the proposed am<,?ndment does not even mention the impact of the' amendment on boards and 

commissions other than the North Carolina Bipartisan State Bom;d of Elections and Ethics 

Enforcement, Clean All' Carolina will be forced to ,divert staff time and resources away from 
, ' 

other important .organiz,ational functions and reallocate that time and those resources to efforts to 

educate and inform its members about the likely impact oHhis amendment prior to the 

November 2018 elections . 

. 20) Plain~ff Clean Air Carolina also regularly participates in litigation as a plaintift:to 

protect clean air in North Carolina and to mitigate against climate change. Clean Air Carolina 

has participated as a plaintiff in several lawsuits challenging the construction of new highways ill 

North Carolina. Clean Air Carolina has also participated in the North Carolina Court of Appeals 

as amicus curiae in a case challenging Carolinas Cement Company's harmfuI'air permit in the 

N.C. Court of Appeals in 2015. Further, Clean Air Carolina has recently participated as a' 

petitioner in the N.C. Office of Administrative Hearings challenging a coal fired power plant air 

" p~nnit due to excessive bromide limits, and has submitted comments to the N.C. Department of 

Air Quality on numerous aIr permits in order to exhaust its administrative remedies in case legal 

'action in N.C~ state COUlis becomes necessary. Clean Air Carolina will be harmed by the 

, provision shifting control of appointments to judicial vacancies from the Governor to the 

N.C.G.A. because it is concerned that this is likely-to make the judiciary less independent and 

more political. Clean Air Carolina will also be harmed because it is concerned that the N.C.G.A. ' 
, , , 

will use this provision to pass legislation that ,is not subject to' gubernatorial yeto. Moreover, 
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Clean Air Carolina is further harmed because the amendment includes vague language and will 

require subsequent :implementing legislation. As such, it is diffiyult for Clean Air Carolina to 

inform its members' about the likely impact of the prop0sed amendment. 

, 21) Defendant Philip Berger is the President Pro Tempore of the North Carolina 

Senate. Defendant Berger led the North Carolina Senate in its passage of Senate Bills 814 and 

75 and House Bills 913 and 1092. Defendant Berger is sued:in his official capacity. 

22) Defendant Tim Moore is the Speaker of the North Carolina House of 

Representatives. Defendant Moore led tJ;te North Carolina House of Representatives :in its 

passage of Senate Bills 814 and 75 and House Bills 913 and 1092. Defendant Moore is sued in 

his official capacity. 

23) Defendant North CarolinaBipariisan State Board of Elections ap.d Ethics 

Enforcement is a state agency o~North Carolina headquartered in Wake County, which 

administers the election laws ofllie State ofNorlh Caro1:ina and which will. be responsible for 

placing the Constitutional Amendments onto the ballot. 

24) Defendant Andrew Penry is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

which will ~e responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Penry is sued in his official capacity. ' 

25) Defendant Jo:;hua'Maicolm is a member of the Bipartisan State Board of 
. 

Elections and Ethics Enforcement, which administers the election laws of the State of North. 

Carolina and which will be resr>onsible for placing'the Constitutional Amendments onto the 

,ballot. Defenqant Malcolm is sued in his official capacity. 

11 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 60 -

. 26) Defendant Ken Raymond is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

:which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Raymond is sued ill his official capacity. 

27) Defendant Stella Anderson is a member of the Bipartisan State Board of Elections . 

and Ethics Enforcement, which administers the election laws of the State ofNortb. Carolina and 

which will be responsible for placing the Consti:tutional Amend!nents onto the ballot. Defendant 

Anderson is sued in her official capacity. 

28) Defendant Damon Circosta is a: member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Circosta is sued in his official capacity. 

2~)' Defendant Stacy Eggers IV is a member of the Bipartisa;n State Board ,of 

Elections and Ethics Enforcement, which administers the election..1aws of the State ofNOlth 

Carolina and which Will be responsible for placing the Constitutional Amendments onto the 

ballot. I?efendant,Eggers is sued. mills officiaJ capacity. 

30) Defendant Jay Hemphill is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 
, " 

which will be responsible for placilig the Constitutional Amendments onto the ballot. Defendant 

Hemphill is sued in his official capacity. 

31) Defendant Valerie Johnson IS a member of the Bipartisan State Board of Elections 

and EthicsEnforcem~nt, which administers the election laws of the State of North Carolina and 

12 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 61 -

which will be res.l2onsible for placing the Constitutional Amendments onto the ballot. Defendant 

Johnson is sued ill her official capacity. 

32) Defendant John Lewis is a memb~r of the Bipartisan State Board ofE1ectio~s and 

Ethics Enforcement, which administers the election laws of the State of North Carolina and 

whj.ch ~ill be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Lewis is sued in his official capacity. 

JuruSDICTION AND VENUE 

33) The Superior Court has jurisdiction over this. action pursuant to Article 26, 

Chapter 1, ofthe North Carolina General Statutes and N.C. Ge;n. Stat §§i-253 et seq. and 7A-. 

245(a). 

34) . Venue for t4is action is proper in Wake. County pursuant to N,C, Gen. Stat. § 1-

. 77(2), :in that Defendants are named herein in their official capacity and the causes of action 

asserted herein arose from the official acts of the N,C.G:A occurring in Wake County, North 

Camlina. 

35) Defendants lack sovereign irnmunity with respect to the claims asserted because 

Plaintiffs seeks declaratory relief and injunctive relief directly under the North Carolina 

Constitution, and no other a~equate remedy at law is available or appropriate, and becaUse the 

chums in this case'arise under the exclusive righ~ arid privileges enjoyed, by North Carolina 
. . 

citizens under the North Carolina Constitution. 

FACTS AND ALLEGATIONS 

The Unconstitutional NrC.G.A. 

36) The N.C.G.A. is comprised of 50 Senate seats and 120 House of Representative 

seats pursuant to the North Carolina Constitution, Art. n, §§ 2, 4. 
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37) In2011, following the decennial census, the N.t.G.A. redrew the boundaries of-

North Carolina legislative districts for both the NC Senate and the NC House ofRepl'esentatives. 

The districts were enacted in July 2011. 

: 38) The N.C.G.A. unconstitutionally and impermissibly segregated voters by tace in 

drawing the 2011 legislative maps, resulting in legislat~ve districts that unlawfully packed black 

voters into election districts in concentrations not authorized or compelled under the Voting 

Rights Act of1965. 

39) On November 4,2011, the NC NAACP joined by three organizations and forty-

six individual plaintiffs filed a state court action that raised state and federal Claims challenging 
. . 

the districts as lUlconstitutionally based on race. Dickson v. Rucho, 766 S.E.2d 238 (N.C. 2014), 
. . 

vacated, 135 S.·Ct. 1843 (2015) (mem.). remanded to 781 S.E.2d 404 (N.C. 2015); vacated and 

remanded, 198 L. Ed. 20. 252 (U.S. 2017) (mem.), remanded 813 S.E.3d ;230 (N.C. 2017). 

40) . On May 19, 2015, plaintiffs Sandra Little· Covington et. aI, filed a parallel 

challenge in federal court alleging that twenty-eight districts, nine Senate dishicts and nineteen 

House of Repr~sentative districts, were un1~wful racial gerrymanders in viola~ion of the Equal 

Protection Clause of the F omteen Amendment of the United States Constitution. Covington v: 

North Carolina, 316 F.RD. 117 (M.D.N.C. 2016). 

41) In August 2016, the three-judge federal district comt panel unanimously ruled for 

plaintiffs, holding that "race was the predominailt factor motivating the drawing of all challenged 

districts," and struck down the twenty-eight challenged districts (nine Senate districts and 

nineteen House districts) as the resUlt of an unconsti't!lti'onal racial gerrymander. &e Covington 

v. North Carolina, 316 F.R.D. 117, 124, 176 (M.D.N.C. 2016), affd, 581 U.S. --,137 S.Ct. 

2211 (2017) (per curiam). 
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42) On June 5, 2017, the United States SupreJJ1e Court·summarily affinneq the lower 

court's ruling that the twenty':'eight challenge4 districts were the result of an unconstitutional 

racial gen-yinander, North Carolina v. Covington, 581 U.S. --,137 S.Ct. 2211 (2017) (pel' 

curiam). On June 30, 2017, mandate issued as to the U.S. Supreme COUli's order affirming the 

lower court's judgment. See Certified Copy of U.S. Supreme Court Order, ECF No. 158, 

Covington v. North Carolina, 15':'cv-03399-TDS~JEP (filed June 30, 2017). 

43) The United States Supreme Court, however, vacated arid remanded the lower 

court's remedial order for a special election, ordering the lower court to provide a fuller 

explanation onts reasoning for the U.S. Supreme Court's review, North Carolina v. Covington, -

-~·u.S. ---, 137 S .. Ct. 1624 (2017) (pel' curiam). 

44) On remand, the three-judge panel granted the N.C.G.A. an OPPOltunity to propose , . 

a new rediStricting plan to remedy, the unconstitutional racial gerrymander. Covington v. North 
I 

Carolina, 283 F.Supp.3d 410,417-18 (M.D.N.C. 2018). In August 2017, the N.C.G.A. 

submitted a proposed remedial map ~ drawn by Dr. 'Thomas HofelIer, the same mapmaker the 

General Assembly had hired to draw the 2011 invalidated maps - that redrew a total of 117 of 

. the 170 state House and Senate districts from the 2011 unconstitutionally racially-gerrymandered 

maps.ld at 418. 

45) . After reviewing t~e General Assembly's remedial plan, the thre-e-judge panel 

determined that a number of the new districts put forward by the N.C.G.A. in its 2017 remedial 

plan were essentially continuations of the old, racially gerrymandered districts !hat had been 

previously rejected as L!llconstitutional and either failed to remedy the unconstitutional ra?ial 

gerrymander or violated provisions ofllie North Carolina Constitution. ld at447-58. Forthose 

defective districts, the three-jUdge panel adopted remedial districts proposed by a court-
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appointed special master. Id at 447-58. The United States, Supreme Court affirmed the districts 

adopted by the three-judge panel, except for certain districts in Wake and Mecklenburg Counties 
, , 

that had not been found to be tainted by racial gerrymanders, but were drawn in alleged violation· 

of the state constitutional prohibition against mid-decade redistricting. North Carolina v. 
, , 

Covington, 138 S.Ct. 2548 (2018), 

46) In order to cure the 2011 unconstitutional racial gerrymander, the remedial maps 

redrew 117 legislative districts, more than twb4hirds of the total seats in the General Assembly. 

. 47) In November.9f2018, elections for all N,C.G.A. seats will be held based on the 

redrawn districts, the ,first oppqrtunity that voters Will have had since before 2011 to choose 

representatives in districts that have not been found to be the illegal product of an 

unconstitutional racial gerrymander. 

48) Since June 5, 2017, the N.C.G.A. has continued to act and pass laws. 

Limitation on actions of usurpers 

49) When the Supreme Court issued its mandate in Covington, the N.C.G.A. ceased 

to be a legislature with any de jure or de facto lawful authority and became a usurper legislature 

See VcinAmringe v. Taylor, 108 N.C. 196,12 S.E. 1005, 1007~08 (1891) (once it becomes 

known that an officer is in his position illegally, that officer ceases to have de facto status, but is 

a usurper to the office); State v. Carroll, 38 Conn. 449,473-74 (1871) (acts of an officer elected 

under'an unconstitutional law are only valid before the law is adjudged as such); State v. Lewi!!, 

107 N.C. 967, 12 S.B. 457, 458 (1890) (the acts ofan officer elected pursuant to an 

unconstitutional law are invalid after the unconstitutionality of the law has been judicially , 

detel.1llined); Keeler v, City of Newbern, 61 N.C. 505, 507 (1868).(mayor and town council lack 

public presumption of a~thority to offi~e, making them usurpers). 
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50) As t1le N.C. Supreme Court has explained: 

The ascertainment of the popular 'win or desire of the electors under the mere 
semblance of an election unauthorized by law is wholly. without legal force or 
effect, because such' election has no legal sanction. fu settled, well regulated 
government, the voice of electors must be exptessed and ascertained in an orderly 
way prescribed by law. It is this that gives order, certainty, integrity of character, 
dignity, direction and authority of government to the expression of the populru: 
wilL An election without the sanction ofthe law expresses simply the voice' qf 
disorder, confusion and revolution, however honestly expressed. Government 
cannot take notice of such voice until it shall in some lawful way take on the 
,quality and. character of lawful authority. This is essential to the integrity and 
authority of government. 

VanAmringe, 108 N.C. at 198, 12 S.~. at 1006. 

51) To the extent that a usurper legislatm'e may engage iIi any official acts, the only 

actions they may take are those day-to-day functions of its' office necessary to avoid chaos, and 

confusion. See also Dawson V" Bomar, 322 F.2d 445 (6th Cir.1963) ("the doctrine of avoidanc~ . \ .' . 

of chaos and confusion which recognizes the' common sense principle that co~s, uP.on balancing 

the eq~ties between the individual coinplainant and the public at large, will not declare acts of a 

malapportion<::d legislature invalid where to do so would create a state of chaos and cotJfilsion"); . 

Butterworth v. Dempsfo/J 237 F. Supp: 3 O~, 311 (D. Conn. 1994)( enjoining the Connecticut 

legislature from pass:ing any new legislation unless reconstituted in constitutionally-drawn 

districts, but staying that order so long as the Court's timeframe for enacting new districts is 

followed). In keeping with this principle, some of the actions taken by the usurper N.C.G.A. 

since the U.S. Supreme Court issued its mandate in Covington may have been permissibl~ under 

this exception for day-to-day functions. 

52) Similarly, a usurper legislature may take actions to reconstitute itself in a legal 

fashion. See Kiddv. McCanless; 200 Tenn.! 273, ~81 (1956).(detenniningthatan ' 

unconstitutionally apportioned legislature must have a way to reapportion itself so as not to bring 
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about the destruction of the state). See also Ryan v. Tinsley, 316 F.2d' 430,432 (10th Cir. 1963) 

(noting the need for a malapportioned legislature t6 be able to pass an act of reapportionment.). 

Thus, the federal court in Covington lawfully gave the N.C.G.A. the opportunity to reapportion 

itself, while noting that the status of the N.C.G.A. as a usurper more generally was an "unsettled 

question.of state law" which should be "more appropriately directed to North Carolina courts, ' 

the final arbiters of state law." Covingto1'} v. North Carolina, 270 F. Supp. 3d 881, 901 

(M.D.N.C.2017). 

53) Amending the N.C. Constitution cannot ,be considered essential to the day-ta-day 

functions oflegislative office, nor is it necessary t~ avoid chaos and confusion. In fact, allowillg' 

'this unconstitutional body to amend the fundamental law of the state, ofwhi~h'they'themselves 

are in violation, would itself result in chaos. It has been adjudged by the United States Supreme 
. '. . 

Court that th~ current legislature is illegally constitUted by way of an unconstitutional racial 

gerrymander - chaos will result if this undem,?cratically elected body is permitted to take such 

fundamental. st,eps. Elections based on legal boundaries will take place this November. In 

January 2019 a ,constitu1jonal de jure legislature will take office. That constitutional body may 

take up the matter of constitutional amendments and place any proposals that achi~ve a three~ 

fifths majority 9ri a future ballot so long as they are presented'before the people in a clear, 

complete, and unambiguous way. 

Constitutional Amendments 

54) N.C. Canst. Art. I § 2 establishes that «[ a]ll political power is vested in arid 
, ' ' 

derived from the people; all government of right originates from the people; is founded upon 

,their will only, and is instituted solely for the good of the whole." 

18 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 67 -

,55) N.C. Const. Art. I § 3 requires that the people ofNorlh Carolina "have the 

inherent, sole, and exclusive right pf regulating the internal government and police the~eof, and 

of altering or abolishing their Constitution and form of government whenever it may be 

necessary to their safety and happiness; but every such right shall be exercised in pursuance of 

law and consistently with the Constitution of the United States." 

,56) , N.C. Const. Art. I § 35 establishes that" [a] frequent recurrence to'fundamental 

principles is absolutely necessary to preserve the blessings of liberty." 

57) N.C. Const Art. XIII establishes the procedures for amending the North Carolina 

Constitution. 

58) Specifically. Art XIII § 4 sets out the procedures by which the N.C.O.A. may 

initiate amendments to the Constitution, map.dating that a "proposal" of an "amendment or 

amendments" to the Constitution may be initiated by the N.C.G.A., "but only if three-fifths of all 

the members of each house shall adopt an act subnutting the proposal to the qualified voters of 

the State for the:ir ratificB:tion or rejection." 

59) Three-fifths of all the members of the North Carolina House of Representatives 

equals 72 members. Three~fi£ths of the N.C. Senate equals 30 Senators. 

60) Art XIII § 4 further requires that "the proposal shall be submitted at the time and 

ill the manner prescribed by the General Assembly." Thereafter, "[iJf a majority of the vqtes cast 

thereon are in favor of the proposed new or revised Constitution or constitutional amendment ,or 

~endments, it or they shall become effective January fust next after ratification by the voters 

unless a different effective date is prescribed in the act submitting the proposal or proposals to 

the qualified voters." 
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61) In comparison to the requirements for amending the state Constitution, the usual 

p:r0C~SS for passing legislation entails ratifiGation of a bill by a majority of both houses ofthe 

legislature and then the Governor's signature. 

62) COUlis in other jurisdictions have adjudged the requirement to submit a proposal 

to the voters to mean ~hat the ,proposal must be fai:dy and accurately reflected on the ballot. See, 

e.g., Armstrong v. Harris, 773 So.2d 7, 12 <F:1a. 2000) (requiring accuracy on a Florida ballot 

based on 'a substantively identi~al pro-0siqn in the Florida constitutia'n); Brez~ v. KiJfmeyer, 723 

N. W.2d 633, 636 (Minn. 2006) (requiring accuracy on a Mihnesota ballot provision to amend 
, , 

that state's constitution 1;>ased on substantively identical provision). 

63) It is well established unc;ler North Carolina law that voters must be presented with 
, " 

clear, accurate information pn ballots. N.C. Gen. Stat. § 163A-ll08, requires the State 

Bipartisan Elections and Ethics Enforcement Board to ensure that official ballots, among other 

things, "[p]resent all candidates and questions in a f?ir and nondiscriffi:1.natorymanner." N.C. 

Gen. Stat. § 163A-1l08(1)-(2). See also Sykes v. Belle, 278 N.C. 106,11.9,179 S.E.2d 439,447 

(1971) (noting that a ballot may be invalidated if it contains a "misleading statement or 

, misrepresentation"). 

64) North Carolinians have amended their constitution only six ~es, in the past 

fifteen years. 

65) Since the current N. C. Constitution was adopted in 1971, it has been amended 

forty-five times. Only two of those ame:Q.~ents have required any additional implementLng 
. , 

legiSlation after the amendments were voted upon by the citizens of North Carolina. See N.C. 

Sess 1. 1983-526 (implementing the Constitutional amendment to allow the Supreme Court to 

review decisions of the N.C. Utilities commission), and N.C.'Sess. L. 1998-212 § 19.4 
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(implementing the constitutional amendment creating rights for victims of crimes). UnlTh:e in the 

instant case, this implementing legislation did not add substantively to the am~ndment that had 

been placed before the voters. Moreover, the legitimacy of the proposals was never adjudicated 

by any court. 

The Challenged 2018 P:t:0posed Amendments 

The State Boards and Commissions Amendment 

66) On June 28, 2018, the N.C.G.A. passed House Bi1l913, "An Act to Amend the 

Constitution ofNo$ Carolina to establish a bi-partisan board of ethics and elections 

enforcement ruid to clarify board appointments." 

67) The Constitutional Amendment proposed inHouse Bill 913 will appear on the 

ballot misleadingly as "Constitutional amendment to, establish a bipru.wan Board of Ethics and 

Elections to administer ethics and "election laws, to clarify the appointment authority of the 

Legislative and the Judicial Branches, and to prohibit legislators from serving on boards 

and commissions exercising executive 'or judicial authority." 

68) The Amendment'states that it weuId amend N.C, Const. Art. I, § 6; Alt, II, § 2; 

Art. ill, § 5; Art. N, § 11, and purports to establish a "Bipartisan State Board of Ethics and 

Elections Enforcement" to administer ethics and eiections laws. The Board shall consist of eight 

members and no more than four mel1?-bers may be registered with the. same politic~l affiliation. 

All apilOint~ents shall be made by the N.C.G.A. The Amendment also 'aJ,ters the N.C. 

. " 

Constitution such that the N.C.G.A. will control the "powers, duties, responsibilities, 

appointments, and terms of office of any boru.'d or commission prescribed by genel'f,tllaw." 
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69) Additional implementing legislation will be required to fully clalUy and establish 

the full meaning of the amendment. 

~O) House Bill 913 passed the N.C. State House of Representatives by a vote of77~44 
. . 

and passed the N.C. State Senate by a vote of 32-14. In the Hoilse, the total,number of aye :votes 

was just five votes over the three~fifths c?ntingent required for a constitutional amendment and 

in the Senate 1ust two votes over the required margin. 

The Judicial Vacancies Amendment 

71) On Jum; 28, 2018, the N.C.G.A. passed Senate Bill 814/'An Act to Amend the 

Constitution of North Carolina to provide for nonpartisan judicial merit commissions for the 

nomination ~d.recom.rhendation oinominees when filling vacancies in the office of justice or 

judge of the general court of justice and to make other conforming changes to the constitution." . 

72) The Constitutional Amendment proposed in Senate Bill 814 will appear on the 

ballot misleadingly as "Constitutional amendment to implement a nonpartisan merit-based 
. . 

system that relies on professional qualifioations instead of political influence when nominating 

.' Justices andjudges to be selected to fill vacancies that occur between judiCial elections." 

73) The Amendment would alter N.C. Const. Art. II,'§ 22 and IV, §§ 10; 18; 19; 23. 
, , 

The Amendment would remove the Governor's broad authority to appoint judges to Jill 

vacancies. Instead, the Amendment would require the Go~emor to select a judge from one of at 

least two candidates presented to him by the N.C.G.A.. which it would select from nominations . , . 

. submitted by the pub.lic to a so-called "Nonpartisan Judicial Merit Commission." Tn the event 

that the ,Governor d~d not appoint any of the preselecte4 nominees put forward ~y the Ge~era1 

AssetJ?bly within ten days, the legislature itself would have th~ power to fill the vacancy. The 
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Amendment also exempt~ any bill from the check of a gubernatorial veto so long as that bill also 

contains a legislative nomination or appointment to fill a judicial vacancy. . 

74) Additional implementing legislation will be required to fully clarify and establish 

the full meaning ofthe amendment. 

75) Senate Bil1814 passed the N.C. State House of Representatives by a vote of73-45 

and passed the N.C. State Senate by a vote of34-13. m.the House the number of aye votes was 

just one vote over three fifths contingent required for a constitutional amendme:p.t, and in the 

Senate the nU?1ber was just four votes oyer the required margin. 

The Voter m Amendment 

76) On June 28,2018, the N.C.q.A. passed House BW 1092, "An Actto Amend the 

North Caro1i:p.a Constitution to require photo identification to vote in person." 

77) The Constitutional Amendment proposed in House Bill 1 092 will appear on the 

. ballot misleadingly as '''Constitutional amendment to require voters to provide photo 

identification before voting in person." 

78) The amendment would alter N.C. Const. Art. VI, §§' 2; 3, and would reqUire 

individuals voting in person to prese?-t photo identification before doing so. The bill does not 

specify what might qualify as "plioto identification." Rather, the amendment states that the 

N.C.G.A. will enact general1aws governing the,requirement of such photographic identification, 

. ' 

"which may include exceptions.~' The amendment does not specify what-these exceptions might 

be. Thus the amendment expressly requires additional implementing legislation. 
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79) House BillIOn passed the N.C. House ofRepres~ntatives by a vote of7~3 and 

the N.C. Senate by a vote of 33-12. In the House the number of aye votes was Just two votes 

over three fi.fths contingent required for a constitutional amendment, and in the Senate the 

number was just three votes. over. 

T1!-e Income Tax Amendment 

80) On June 28,2018, thy N.C.G.A. passe~ Senate Bill 75, "An Act to Amend the 

North Carolina Constitution to .provide that the maximum tax rate on incomes cannot exceed 

seven percent." 

81) The Constitutional Amendment proposed in Senate Bill 75 will_appear on the 

ballot misleadingly as "Constitutional amendment to reduce the income tax rate in North . . 

Carolina to a maximum. allowable rate of seven percent (7%)." 

82) . The Amendment would alter N.C. Const. Art. V" § 2. It would lower the 

maximum state income tax rate from 10 to 7%. 

83) S~nate Bill ~5 passed the N.C. Senate by·a vote of 34-13 and passed the N.C. 

House of Representatives by a vote of 73-45. In the Senate the number of aye votes was just 

four votes over three :fifths contingent required for -a constitutional amendment, and in the House 

the number was just one vote over. 

Ballot Language for the 2018 Proposed Constitutional Amendments 

84) Until very recently, responsibility for writing explanatory captions for proposed 

constitutional amendments on the ballot belonged to the Constitutional Amendments Publication 

Commission, comprised of the Secretary of State, the: Attorney General, and the Legislative 

Operations Chief. N.C. Sess. L. 2016:"109. 
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85) Shortly 'after the Constitutional Amendments Publication Commission announced 

its plan for holding meetings and receiving public input in order tadraft the captions for the six 

constitutional amendments, the N.C.G.A. called itself back into a special legislative session on 

lilly 24, 20 ~8, with less than 24 hours' notice to the pUblic. 

86) One of the purposes of the July 24, 2018, session was to pass legislation removing 

me caption writing authority from the Commission. 

87) On July 24,2018, the NC House and Senate passed House Bill 3, which 

eliminates the authority of the Commission to' draft the explanatory captions and instead requires 

that proposed constitutional amendments on the North Carolina ballot simply be captioned 

"Constitutional Amendment." In addition, House Bill 3 mandates that the only other explanatory 

text to be presented on the ballot is the question presented in me legislation containing the 

proposed constitutional amendment as drafted by the N.C.G.A. 

88) On July 27,2018, Goyernor Cooper vetoed House Bill 3, stating: 

These proposed constitutional' amendments wou,ld dramatically weaken our 

system of checks and balances. The proposed amendments also use misleading 

and deceptive tenus to describe them on the ballot. 

89) On August 4,2018, the N.C.G.A. returned for a sped?!l session. Before the session 

commence~> several members ofthe'N.C.G.A. leadership, including Defendant Berger, held a 

press conference. At this press conference Senator Berger acknowledged the ambiguity inherent 

:in the Judicial Vacancies amendment, but stated his belief that statements at the press conference 
, , , 

could be used by a court to infer legislative intent, and thus clarify any ambiguity. 

90) During the special session Governor Cooper' I;: veto of House Bil13 was 

overridden 70-39:in the House and 28-12:in the House. 

91) On infonnation and belie:4 the ~tate Board of Elections and Ethics 'may 
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finalize the November 2018 ballot as soon as August 8. 

CLAIMS FOR RELIEF 

92) Plamtiffs reallege and incorporate herein by reference the foregoing paragraphs of 

this Complaint. 

93) There exists a present controversy between Plaintiffs on the one hand, and 

. Defendants on the other hand, as to the status of the N.C.G.A. subsequent to the U.S. Supreme 

Court mandate in Covington. 

94) Plaintiffs seek a decl81:atory judgment that pursuant to the U.S. Supreme Court's 

June 30,2017, mandate in Covington, the N.C.O.A. ceased to be.a legislature with any de facto 

lawful authority and assumed usurper .status. To the extent that they had any power to act, it :-vas 

limited to those acts. necessary to avoid chaos and confusion, such as acts necessary to conduct 

the day~to-day business of the state, but the usurper·N.C.O:A. may not take steps to ;modify the 

N.C. Constitution. Art I § 2, 3, 35 andArtXJII § 4. 

95) Plaintiffs seek a declaratory judgment that because the N.C.O.A. w~ without 

authority to pass S~lllite Bills 814 and 75. and m~mse Bills 913 and 1092 they are void ab 

initio. 
. . 

a. Senate Bill 814 was passed by the illegal aCt of usurpers and is void ab 

initio. 

b. Senate Bill 75 was passed by the illegal ad of usurpers and is void ab 
. . 

initio. 

c. House Bil1913 was passed by the il1eg~ act of usurpers and is void ab 

initio. 
. . 

d. House Billl 092 was passed by the illegal act of usurpers and is void ab 

initio. 
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96) There exists a present controversy between Plaintiffs on the one hand., and 

" Defendants, on tb,e other hand, as to the constitutionality of the actions of the N.C.G.A. with 

respect to the passage of Senate Bills 814 and 75 and House Bills 913 and 1092. 

, 97) Plaintiffs seek a declaratory judgment that the N.C.G.A. is in violation of N.C. 

Const. Axt I, § 2, 3, 35 and Art. xm, § 4 because its proposed language for presenting the 

constitutiomil amendments contained in Senate Bills 814 and 75 and House Bills 913 and 

1092 on the 2018 ballot does not satisfy the constitutional requirement that the legislature 
" , 

submit the proposal of the amendment to the qualified voters of North Carolina in that the 
, "" 

amendments and the ballot descriptions are vague and misleading. 

a,' House Bil1913 will be presented on the ballot with vague and misleading 

language focused on the establishment of a "bip~isan Board of Ethlcs and Elections." 1bis 

language fails to acknowledge the significant shift in authority over all boards and commissions 

from the executive to the'legislative branch. The amendment states in a vague way that the, 

"amendment will "clarify the appointment authority ofthe Legislative and the Judicial Branches," 

when in fact it will radically alter the appointment authority ofthe Legislative branch. 

Moreover, the amel].dment will extend'to powers far beyond the "appointment authority" of the 

N.C.G.A. but will cause the N.C.G.A. to control the "powers»~ c'duties," <'responsibility," and 

"terms of office" of all boards and coromissimis. By failing even to note this fundamental . 

change to the NC. Consti~tion on the ballot, the N.C.G.A. has failed in its duty to submit the 

amendment proposal to the qualified voters of North Carolina. FUl'iliel';the question is 

misl~ading in that it states that it will clarify the appointment authority of the "JudiCial Branch[J" 

when in fact the amendment has nothing to do with the judicial branch .. In addition, the questioD: 

is misleading because it states that it will "establish a bipartisan Board of Ethics and Elections" 
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when in fact that board has already been established. See N.C. Gen. Stat § 163A~1. Finally, the 

question seeks to further c<;mfuse voters by stating that it will Hprohibit legislators fl:om serving 

on boards and cqrnmissions exercising' executive or judicial authority." The question fails to 

, acknowledge that legislators are already prohibited :B.-om serving on such boards. 

b. Senate Bil1814 will be presented on the ballot with v~gue and misleading 

language that highlights a "nonpartisan mel'it-bas~d system" for the filling of judicial vacancies 

and fails to acknowledge that the Amendment wjllmove power for the filling of judicial .. 

vacanCies from the Governor to the N.C.G.A. Senate Bill 814 gives the N.C.G.A.-a partisan, 

political body-the power to nominate the ultimate candidates for judicial vacancies to the 

Governor. This amendment would also grant the General AsseIDply with. the new power that . . . 

would exempt all legislation from the check of a gubernatorial veto as long as the bill'contained 

a judicial nominee or appointment. The omission ofthe~e sweeping new grants of power to the 

N.C.G.A. from the ballot language is IDisleading. 'By failing even to note this fundamental 

.change to the NC Constitution in the caption, the N.C.G.A. has failed in its duty to submit ihe 

amendment proposal to the qualified voters of North' Carolina. 

c. House Bi111 092 will be presented on the ballot with vague and misleading 

language stating that the NC Constitution will be amended "to requir,e photo identification to 

vote in person" withou.t in anyway specifying what this voter ID wiil consist of, and without 

acknowledging that the Amendnient requires the N.C.G.A. to pass, additionai legislation 

determining what photographic identification will be sufficient. and without specifying that there 

may be exemptio~s and what they will be. Under this broad language, the N.C.G.A. could later 

require something as diffi~ult to obtain as a United,States ~ove111~ent issued passport before 

allowing a person to vote, effectively disenfranchising the bverwheIming majority ofth~ 
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population. On the other extreme, the N.C.G.A. may fail to enact any implementing legislation) 

leading to c~aos as precints enact <J}.fferent inconsistent requirements. By presenting only this 

vague and misleading question on the ballot, the N.C.G.A. has failed in its duty to submit the 

amendment proposal to the qualified voters of North Carolina .. 

d. Semite Bill 75 will appear on the ballot as "Constitutional amendment to reduce 

the income tax rate in North Carolina to a maximum allowable rate of seven percent (7%)." 

The phrase "reduce the income tax rate in North Carolina," suggests t~t the tax rate currently 

applicable in the state will be reduced and thus misleads the voters, In fact, the current inc~me 

tax rate is. 5.5% ,well below 7%.' The amendment itself will actUally lower the maximum 

allowable income tax cap-~hich is currently set at 10%. By presenting this misleading 

question on the ballot, the N;C.G.A. has failed in its duty to submit !he amendment proposal 

to the qualified voters of North Carolina, 

98) Plaintiffs seek a declaratory judgment from this Court stating the N.C.G:.A. is in 

violation of N.C. Const', Art I, § 2, 3, 35 and Art. XIII, § 4 because the vague and incomplete 

language in Senate Bi11814 and House Bills 913 and 1092 does not satisfy the requirement to 

submit the proposal of the constitutional' amendment to the qualified voters of North 

Carolina. 

a, House Bill 1 092 includes the vague, unfinished new requirement that 

"voters offer~g to vote in person shall present photographic identification before voting. The 

General Assembly shall enact general laws governing the requirements of such photographic 

identification, which may include exceptions. "(emphasis.added). This provision expressly . 

requires additiona11egislation to determine what photographic identification will consist of and 

29 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 78 -

what exceptions will be. made. The N.C.G.A. has therefore failed t9 present a full proposal to the 

people of North Carolina .. 

b. House Bill 913 includes vague language that "[t]he legislative powers of 

the State goveffi!llent shall control the powers, duties, responsibilities, appointments, and 

terms 9f o;ffi.ce of any board or commission prescribed by general law:" This sweeping, 

language is vague, unclear, and will require significarit additional legislation to implement. The 

full scope and force of this amendment is not fully before the people. 

c. Senate Bill 814 includes vague and incomplete languag~ that "in a 

manner prescribed by law, npnllnations [for judicial vacancies] shall 

be received from the people ofthe State by'a nonpartisan commission 

established under this section, which shall evaluate each nominee 

without regard to the nominee's partisan affiliation, but rather with 

respect to whether that nominee is qualified. or ~ot qualified to fill the 

vacant office, as prescribed by law. The evaluation of each nominee of 

people of the state shall be f\lrwarded to the Genera~ Assembly, as 

prescribed by law." The law referenced in the bill has not yet been 

written and will require the passage of additiop.allegislation. The full 

scope and force of this .amendment is not fully before the people: 
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PRAYER FOR RELIEF 

WHEREFORE, based upon all the allegations contained in the foregoing paragraphs, 

Plaintiffs respectfully req~est that this Court: 

1. Adjudge and declare that following theU.S. Supreme Court malld~te in 

Covington, the N,C.G,A. ceased to be a legislature with any de jure or de facto lawful 

authority and assumed usurper status; 

2. Adjudge and declare that a usurper legislature is not empowered to place 

constitutional amendments on the ballot pursuant to Art I § 2, 3,35 and Art XIII § 4; 

3. Adjudge and declare that the vague and intentionally misleading 

questions that will appear on the ballot for the amendment set forth in Senate Bil175, 

814, and House J?i1ls 913 and 1092 violates the N,C.G.A.'s responsibility to place the 

proposal of the constitutional amendments before the people; 

, 4. Adjudge and declare that the vague and incomplete language in Senate 

Bill 814, and House Bills 913 and 1092"which will require further implementing 

l,egislation, dqes not amount to a proposal to be presented to .the public pursuant to 

Art. XIII, § 4; 

5.. Adjudge and declare that Senate Bills 814 and 75 and House Bills 913 

and 1092 are void ab initio; 

6. Issue preliminary and permanent injunctive relief prohibiting the 

Bipartisan State Board of Elections and Ethics Enrorcement from p.lacing, any of the 

constitutional amendment proposed by Senate Bills 814 and 75 and House Bills 913 

and 1092 onto the 2018 ballot; 

7. Ayvard costs to Phiintiffs pursuant to N.C. Gen, Stat. § 1-263; 

8. Award reasonable attorneys' fees to Plaintiffs as permitted by law; and 

31 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 80 -

9. Grant any other and further relief that the Court deems to· be just and 

proper. 

Respectfully submitted, this the 9th. day of August, 2018. 

~~~~-=~~ ______ ~bJ,hr·~~t~_L-~~~ 
Derb q. . er ;,1flfJjYJ-
N.C. BarNo. 10644 
Kimberley Hunter 
N.C. BarNo. 41333 
Southern Environmental Law Center 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516-2356 
Telephone: (919) 967-1450 
Facsimile: (919) 929-9421 

Attorneys/or Plaintiffs North Carolina State 
Conference o/the National Association/or the 
Advancement of Colored People, and Clean Air 
Carolina. 

sl Irving Joyner 

Irving Joyner 
N.C. Bar No. 7830 

P.O. Box 374 
Cary, NC 27512 
Telephone: (919) 319-8353 
Facsimile: (9l9) 530-6339 

Attorney for Plaintiff North Carolina State Conference 
of the National Association for the Advancement of 
Colored People 
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sf Daryl Atkinson 
sfLeahKang 

Daryl V. Atkinson 
N.C. Bar No. 39030 

. Leah J. Kang 
N.C. Bar No. 51735 

Forward Justice 
400 W. Main Street~ Suite 203 
Durham., NC 27701 
Telephone: (919) 323-3889 

Attorneys for Plaintiff North Carolina State Conference 
of the National Associationfor the Advancement of 
Colored People 
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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

NORTH CAROLINA STATE 
CONFERENCE OF THE 
NATIONAL ASSOCIATION FOR 
THE ADVANCEMENT OF 
COLORED PEOPLE, and CLEAN 
AIR CAROLINA, 

Plaintiffs, 

vs. 

TIM MOORE, in his official capacity, 
PHILIP BERGER, in his official 
capacity, THE NORTH CAROLINA 
BIPARTISAN STATE BOARD OF 
ELECTIONS AND ETHIOS 
ENFORCEMENT, ANDREW 
PENRY, in his official capacity, 
JOSHUA MALCOLM, in his official 
capacity, KEN RAYMOND, in his 
official capacity, STELLA 
ANDERSON, in her official capacity, 
DAMON CIRCOSTA, in his official 
capacity, STACY EGGERS IV, in his 
official capacity, JAY HEMPHILL, in 
his official capacity, VALERIE 
JOHNSON, in her official capacity, 
JOHN LEWIS, in his official 
capacity, 

Defendants. 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

18 CVS 9806 
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DEFENDANTS BERGER AND 
MOORE'S MOTION TO DISMISS 

PURSUANT TO RULE 12(b)(1) 

COME NOW Defendants Philip E. Berger, in his official capacity as President 

Pro Tempore of the North Carolina Senate, and Timothy K. Moore, in his official 

capacity as Speaker of the North Carolina House of Representatives (collectively, 
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"Defendants"), and hereby move this Court, pursuant to N.C. Gen. Stat. § 1A-1, Rule 

12(b)(1),1 to dismiss Plaintiffs' claims for relief as set forth in Paragraphs 97 and 98 

of the Amended Complaint due to lack of subject matter jurisdiction. Plai~tiffs lack 

standing to bring the claims for relief set forth in Paragraphs 97 and' 98 of the 

Amended Complaint, and said claims also constitute non-justiciable political 

questions. 

Respectfully submitted this the 13th day of August, 2018. 

NELSON MULLINS RILEY & SCARBOROUGH 
LLP 

Noah H. Huffstetler, III 
N.C. State Bar No. 7170 

D. Martin Warf 
N.C. State Bar No. 32982 

BY)lt~Y# 
D. artin Warf 
GlenLake One, Suite 200 
4140 Parklake Avenue 
Raleigh, NC 27612 
Telephone: (919) 329-3800 
Facsimile: (919) 329-3799 
noah.huffstetler@nelsonmullins.com 
martin. warf@nelsonmullins.com 

ATTORNEYS FOR DEFENDANTS PHILIP E. 
BERGER, in his official capacity as President Pro 
Tempore of the North Carolina Senate and 
TIMOTHY K. MOORE, in his official capacity as 
Speaher of the North Carolina House of 
Representatives 

1 Defendants do not waive the right to assert additional defenses and grounds for 
dismissal by the filing of this motion. 
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NORTH CAROLINA ('.":.~' .J:~CiN ~~i~~~Jo~~~~~~:g~TICE 
WAKE COUNTY ZOtS AUG 21 P 5~ ,q 18-CVS .. 9805 

ROY A. COOPER, III, in his official .) 
Capacity as GOVERNOR OF THE ) 
STATE OF NORtFI CAROLINA, ) 

PlaiI1tiff, 

v. 

PHILIP E. BERGER, in his official 
capacjty ~ the:PRE!>IDENT PRO 
TEMPORE OF TIffi NORTH 
CAROLlNA SENATE; TIIVIOTHY:«.. 
MOORE, in his official capacity as 
SPEAKER OF THE NORTH 
CAROLINA HOUSE OF _ 
REPRESENTATIVES; NORTH 
C,AROLlNA BIPARTISAN STATE 
BOARD OF ELECTIONS AND ETfJ;ICS 
ENFORCEMENT; and JAMES A. 
("ANDY") PENRY, in his official 
capacity as eMIR OF THE 
NORTH CAROLINA BIPARTISAN 
STATE BOARD O.FELECTIONS AND 
ETHICS ENFORCEMENT, 

DefendaI1ts. 

NORTH GAROI".INA 

WAKE COUNTY 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NORTH CAROLINA STATE ) 
CONFERENCE OF THE NATIONAL ) 
ASSOCIATION FOR THE ) 
ADVANCEMENT OF COLORED ) 
PEOPLE, and CLEAN AIR CAROLINA, ) 

) 
Plaintiffs, ) 

) 
~ j 

ORDER ON INJUNCTIVE RELIEF 

IN THE GENERAL COURT OF JUSTICE 
SUPE.RIOR COURT DlVISION 

18-CVS~9806 
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) 
TIMOTHY K. MOOR.E~ in his official ) 
capacity; PHILIP E. BERGER, in his ) 
officiru capaCity; THE NORTH ) 
CAROL.INA BIPARTISAN STATE ) 
BOARD OF ELECTIONS AND ETHICS ) 
ENFORCEMENT; JAMES A,. ("ANDY1') ) 
PENRY, in his official capacity; JbS:auA ) 
MALCOM, in his official capacity; KEN ) 
RAYMOND, iIi his official capacity; ) 
S'l"ELLA ANDERSON, in her officia.l ) 
c8:pacity; DAMON CrRCOSTA, in his ) 
official capacity; STACY EGGERS IV, ) 
in her official capacjty; JAY HEMPHILL, ) 
in his official capacity; VALERIE ) 
JOHNSON~ in her official capacity; and, ) 
JOHN LEWIS, in his official capacity, ) 

) 
Defendants. ) 

Orol~~ ON INJUNCTIVE RELIEF 

THESE MATTERS CAME ON TO BE HEARD before the undersigned three-:)udge 

panel on AUguSt 15, 2018. All a.dverse parties to these actions received the notice required by 

Rule 6.5 ofthe North Carolina Rules of Civil Procedure. The Court considered the pleadings, 

briefs and arguments of the parties. supplemental affidavits, and the record established thus far, 

as well as submissions of counsel iIi attendance. 

THE COURT; iIi the exercise of its discretion and for good caus~ shown. hereby makes 

the f()llpwing findings of fact and conclusions of law: 

1. As an ipitial ma.tter, in order to promote jUdicial efficiency and expediency, this 

court h$ ex;ercised its discretion, pursuant ~o Rule 42 ofth~ Noqh Carolina RIlles ofCivH 

Procedure, to consolidate these two cases for purposes of consideration of the arguments and 

entry of this Order, due to this court's conclusion that the two cases involve conUrton questions 

offact and issues oflaw. 13ecause the claims do not completely overlap; the various claims of 

the parties wiil be addressed separately within this order. 

2 
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STANDING OF PLAiNTIFFS 

2. Defendants Philip E. Berger, in his official capacity as President PrQ tempore of 

th~ North Carolina Senate, and Timothy K. Moore, in his official capacity as Speaker of the 

North Carolina House of Representatives, (hereinafl:er "Legislative Defendants") do not contend, 

not do we otherwise conclude, that Plaintiff Governor Roy A. Cooper (hereinafter "Governor 

Cooper") lacks standing to bring a separation of powers challenge in this case. Indeed, "if a 

sitting Governor lacks standing to mruntain a separatitin~of-po\Vers claim predicated on the 

theory that legislation impermissibly interferes with the authority constitutionally committed to 

the person holding that office, we have difficulty ascertaining who would ever .have standing to 

assert suc1;l a claim." C(Jpper v. Berger, 370 N.C. 392, 412, 809 S.E.2d 98, 110 (2018). 

3. Legislative Defendants have, however, .filed a motion to disIlliss under Rule 

12(b)(1) of the North Carolina Rules of Civil Procedure asserting that Plaintiff North Carolina 

State Conference of the National ASSociation for the Advancenlent of Colored People 

(hereimlfter '~C NAACP") and plaintiff Clean Air Cwolina (hereinafter "CAC") lack standing 

to bring a challenge to the Session Laws at isslle in this matter. 

4. NC NAACP contends that it has standing to bring its claims on behalf ofits 

members, citing the core mission ofthe organization to advance and improve the POlitical, 

educational, social, and economic status ofminprity grOllPS; the elimination of racial prejudice 

and discrimination; the publicizing of adverse effects of racial discrimination; and the initiation 

of lawful action to secure the elimination bfracial bias and discrimination. (plaintiffs' Amended 

Complaint ~ 8). In order for NC NAACP to have st~ding to challenge the proposed 

amendments on behalf of its hldividual members, each indivjdual member must have standing to 

sue in his or her own right. Creek Pointe Homeowner's Ass'n v. Happ, 146 N.C. App. 159 (2001) 

3 
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(citing Hunt v. Washington State Apple A,dvertisin!5 Commission, 432 U.S. 333, 343 (1971). This 

showing has not been made here. NC NAACP has not demopstrated that each individual 

member is a regist~red voter in North Carolina. or that each individu~member is a member of a 

minority group. 

5. NC NAACP does, however, have standing to bdng its claims on behalfofthe 

organization itself. "The gist ofthe question of standing is whether the party seeking relief has 

alleged such a personal stake in tile outcome ofthe controversy. as to assure that conCrete 

adverseness which sharpens the presentation[s] of issues upon which the cOurt sO largely 

depends for illumina,tion of difficult constitutional questions." Mangtlm v. R(Jleigh Bd. of 

Acijustmentj 362 N.C. 640,642,669 S.E.2d 279,282 (2008) (quoting Stanley v. DepT( of 

Conservation & Dev., 284 N.C. 15, 28~ 199 S.E.2d 641, 650 (1973». The claims asserted byNC 

NAACP with respect to the language of the proposed amendments directly impact the ability of 

theorgani.:zation to educCite its members of the likely effect of the proposed legislation, which is 

pertinetttto the organization's purpose. the undersigned three-judge panel therefore concludes 

that NC NAACP does have standing to hri.ng tbis action and, for thl:lt reaso.n, Legislative 

Defendants' motion undetRule 12(b)(l) on these grounds is denied as to NC NAACP. 

6. CAC has not asserted the right to bring its claim on behalf of its members. In 

order to have standing on its qwn beha,lt', CAe must d~monstrate that the legally protected injury 

at stake is "en) concrete and particularized and (b) actu.al or imminept, not conjectural or 

~Ym)thetical." Neuse River Found, Inc. v. Smithfield Foods, Inc., 155 N.C. App. 110, 114 (2002) 

(citing Lujan v. JJefenders of Wild lifo, 504 U.S. 555, 561 (1992). The requirement of 

particularity has not been met here. The general challenge of informing its members of the 

effects ofthe proposed legislation is not an injury particularized to CAQ, whose $tated mission is 

4 
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"to ensure cle(U1er air quality for all by educating the community about how air quality affects 

health, advocating for stronger clean air policies, and partnering with other organizations 

cotnmitted to clearterair and sustainable practices." (Plaintiffs' Amended. Complaint ~ 17). 

7. The specific iIJjuries put forth l;>y CAC concern the merit of the proposed 

amendments, rather than the manner in which the amendments will appear on the ballot. The 

courts are riot postured to consider questions which involve ~'textually demonstrable 

constitutiona,1 commitment of the issue to a coordinate political department/' Cooper v. Berger, 

370 N.C. 393, 809 S.E. 2d 98 (2018) (quoting Baker v. Carr, 369U.8. 186 (962». Article XIII, 

Section 4 of the North Carolina Constitution expressly grants the North Carolina General 

Asscrobly (b,ereillafier "General Assembly") the authority to initiate the proposal of a 

constitutional amendment. This alJthority exists notwithstanding the position ofthe courts on the 

wisdom ot public policy implications of the proposal. The undersigned three-judge panel 

therefore concludes that CAC does not have standing to bring this action and, for that reason, 

Legislative Defendants' motion under Rule 12(b)(l) is grant~d as to CAe. 

POLITICAL. QUESTION DOCTRINE 

8. Governor Cooper; cross-claimant Bipartisan State Board of Elections and Ethics 

Enforcement (hereinafter "State Board of Elections"), and NO NAACP have asserted facial 

challenges to the constitutionality of acts of the General Assembly. The portions of these claims 

constituting facial cha1len~es to the constitutionality of acts of the General Assembly are within 

thestatutorily-provigedjurisdiction of this threeMjudge panel. N.C.G.S. § 1-267.1; N.C.G.S. § 

lA-l~ Rule 42(1:»(4). All (lther matters will be remanded, upon finality of any orders entered by 

this three·,.judge panel, to the Wake CO'llnty Superior Court for determination. 

5 
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9. Legislativ~ Defendants hav~ filed a m6tiOJ.l under Rule 12(b)(1) of the North 

Carolina Rules of Civil Procedure in both cases, asserting that the undersigne4 three-ju4ge panei 

lacks subject matter jl.lriscliction on the theory that the claims coristitute non-:justiciable political 
; 

questions. A majority of the three-judge panel has concluded that Governor Cooper's facial 

constitutional challenges, as expressed, present ajusticiable issue as distinguished from "a non.,. 

justiciable political question arhdIlg from nothing more than a policy dispute/, Cooper, 370 N.C. 

at 412, 809 S.E.2d at 110, and, for that reas.on, Legislative Defendants' motion under Rule 

12(b)(1) is denied as to Governor Cooper. 

10. Likewise, a majority of this panel has concluded that NC NAACP's facial 

constitutional challenges, as expressed, present a justicjable is;me, as distinguished from a non-

justiciable 'political question and, for that reason, Legislative Defendants' motion under Rule 

12(b)(l) on these grounds is denied as to NC NAACP. 

NC NAACP "USURPER LEGISLATIVE BODY" CLAIM 

11; NC NAACP has also asserted a claim that the General Assembly, as presently 

constituted, is a "usurper" legislative body whose actions are invaiid. While this panel 

acknowledges the deterrilinatiolis made in this regard in Covington v. North Carolina, 270 F. 

Supp. 3d 881 (2017), we condude that this claim by NO NAAcp in this actioIl constitutes ·a 

collateral attack on acts of the General Assembly and,as a result, is not within the jurh;dictlon of 

this three-judge parte!. N.C.G,S; § 1 ... 267.1. We therefore decline to considerNC NAACP's 

claim that the General Assembly, as presently cortstituted, is a "usurper" legislative body. 

12. Furthennore, even ifNC NAACP's claim on this point Was within this three-

judge panel's jurisdiction, the UIldersigned do not at this stage accept the argument that the 

General Assembly is a "usurper" legislative body. And even if assuming NC NAACP is correct, 

6 
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a conclusion by the undersigned three-judge panel that the General Assembly js a "usurper~' 

legislative bOdy would result only in causing chaos and confusion in govemment~ in considering 

the equities, such a result must be avoided. See Dawson v. Bomar, 322 F .2d 445 (6th Cir. 

1963). For the reasons stated above, we decline to invalid~te any acts of this General Assembly 

as a "usurper" legislative body. 

THE PROPOSED AMENDMENTS AND BALLOT LANGUAGEl 

13. On June 28, 2018, the General Assembly enacted Session Law 2018-117 

(hereinafter the "BOard Appointments Proposed Amendment"); Session Law 2018-118 

(4ereinafier the HJudicial Vacancies Proposed Amendment"), Session Law 2018-119 (hereinafter 

the "Maximl,lIIl tax Rate Proposed AmendIllent,i) and Session Law 2018-128 (hereinafter "Photo 

Identification for Voting Proposed Amendment"). Each Session Law contains the text of 

proposed amendments to the North Catolina Constitution. See 2018 N.C. Sess. Laws 117 §§ 1-4; 

2018 N.C.Sess, Law~ 118 §§ 1-5; 2018 N.C. Sess. Laws 119 § 1; 2018 N.C. Sess. Laws 128 §§ 

1 .. 2, Each Session Law also cont~nsthe hmguage to be.inciuded on the 2018 general election 

ballot submitting the proposedatnendments to the qualified voters of our State. See 2018 N.C. 

Sess. Laws 117 § 5; 2018 N.C. SesS. LaWs 118 § 6; 2018 N.C. Sess. Laws 119 § 2; 2018 N.C. 

Sess. Laws 128 § 3. 

14. Governor Cooper and State Board of Elections have asserted claims that the 

sections containing the ballot language in S.L. 2018-117 and S.L. 2018-118 are facially in 

viola.tiQn of the NQrth Car()lina ConStitution. NC NAAOP also has asserted claims that these 

I Ip th~ following, full quo~atiQns of the proposed anl(,mQm~nt.s, underlined text in the proposed amendmeIit.s 
represellt!; ~<lditi9n~ to th.e Norfu G!lfQlina Cpnstitiltion, stril(~threl:1gb t~xt in th.il proposed l;Unendmellts repr¢sents 
langllage~() be r~movet;i trom the Notth CarQlinaCc,lnstitution, and text tIlat ifillot otherwise Ullderlined or strUck 
through represents alrea<iy-existing language ofilie North Carolina Constitu~ion that will rem~lin Ullchanged.The 
proposed amendments are displayed in. this manner so that it is readily apparent what is proposed to be added to and 
removed from the North Carolina Constitution. 
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same sections containing the ballot language~ as well as In S.L. 2018-l19 and S.L. 201S·128,are 

fa~ially in vjol,ation of the North Catolina Constitution. 

IS. Sectio:p. 1 ofS.L. 2018-117 prop()ses to amend Article VI of the North Carolina 

Constitution by adding a new section to reael: 

Sec.H. Bipartisan State Board of Ethics and Elections,Enforcement. 
ill The Bipartisan State Board of Ethics and Elections Enforcement shall be 
established. to' adllilliister ethics and election laws, asptescribed by general law. 
The Bipartisatl State Board of Ethics and Elections Enforcement shall be located 
within.the Executive·Branch for administrative pUrposes only but shall exercise all 
ofitspowers independently of the Executive Branch. . 
ill The Bipartisan State Board of Ethics and. Elections Enforcement shall 
consist of eight members, each serving a tenu of fout years; who shall be qualified 
voters ofthis State. Ofthe total membership, no inore than fout members may be 
registered with the same political affiIlation, if defined by general law. 
AppOIntments shalt be made as foll()ws: ' ... 

'00 Four members by the General Assembly, upon the recommendation 
of the President Pro Tempore .of .' the Senate, from .• nominees 
submitted to the President Pro Tempore by the majority leader and 
minority leader of the Senate, as prescribed by general law. The 
President Pro Tempore of the Senate shall not recommend more than 
two nominees from each leader. '. . .. .' .. .. . 

ill Four members by the General Assembly, upon the recommendation 
of the Speaker of the House of Representatives. from nominees 
submitted to the Speaker of the House by the majority leader and 
minority leader of the Honse of Representatives, as prescribed by 
general law. The Speaketofthe House of Representatives shall not 
recommend more than two nominees front each leader. . 

2018 N,C. Sess. Laws 117, § 1. 
, 

16. Section 2 ofS.L. 2018-117 proposes to amend Article I, Section 6 of the North 

Carolina Constitution by reWriting the section to read as follows: 

Sec. 6. Separation of powers. 
ill The legi$latjve, executive, and supreme judjcial powers of the State 
government shall be forever separate and distinct from each other, 
ill . The legislatIve powers ofthe State government shall control the powers, 
duties, responsibilities. appointments, and tenus of office of . any board.or 
CO:filI1J.ission .. prescribed. by general law. The executive powers of the State 
government shall be used to faithfully execute the general laws prescribing the 
board ot' commission, 
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20 18 N.C. Sess. Laws 117, § 2. 

17. Section 3 ofS.L, 2018-117 proposes to amend Article II, Section 20 of the North 

Carolina Constitution by rewriting the section to read as follows: 

Sec.20. Powers ofthe General Assembly. 
ill Each house shall be judge of the qualifications and elections of its own 
lll~mlberl3, shall sit upon itS own adjournment from day to day, and shall prepare 
bills to be ¢nacted into laws. The two houses lllay-jointly adjourn to any future day 
or other place., Either house may~ oiits own motion, adjourn for a period not.in 
excess of three days. 
ru No law shall be enacted by the General Assembly that appoints a member 
of'the General Assembly to arty board or c::otruilission that exercises executive Or 
judiCial powers. . 

2018 N.C. Ses.s. Laws 117, § 3. 

18. Section 4 of S.L. 2018 .. 117 proposes to amend Article III. Section 5 of the North 

Carolina ConstitUtion by rewriting the Section to read as follows: 

Sec. 5. Duties ot' Govern9r. 

(4) Execution of laws; The Governor shall take care that the laws be faithfully 
executed.lnfaithfully executing any .generallaw enacted by the General Assembly 
controlling the powers, duties. re-sponsibilities. appointments. and terms ·of Office 
of any board or commission. the GovernOr shall implement that general law as 
enacted and the legislative delegation provided for' in Section 6 of Article I of this 
Constitution shall control. 

(8) Appointments. The Governor shall nominate and by and with the advice 
and consent of a majority of the Senators appoint all officers whose appointments 
are not otherwise provided for. The le~islative delegation provided fot in Section 6 
of Article I of this Constitution shall control any executive, legislative. oJ.' judicial 
alWoirttmeiltand shall be faithfully executed as enacted". .. 

2018 N.C. Sess. Laws 117, § 4. 

19; Section 5 ofS.L. 2018-117 contains the language to be included on the 2018 general 
election ballot submitting the proposed amendments in Sections 1 .. 4 of S.L. 2018-117 to the 
qualified voters of our State. The "question to be USed in the voting syStems and ballots" is 
required by S.L. 2018-117 to read as follows: . 
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[] FOR [ ] AGAINST 
COJ.1stitutional amendment to establish a bipartisan Board of Ethjcs ap.d Elections 
to administer ethics and election laws~ to clarify the appointment authority of tlle 
Legislative and the Judicial Branches~ and to prohibit legislators from serving on 
boWds and commissions exercising executive orjudicial authority .. 

2018 N.C.Sess. Laws 117, § 5. 

20. Section 1 of S.L. 2018-118 proposes to amend Article IV oft.be North Carolina 

Constitution by adding a new section to read: 

See. 23. Merit selection; iudicial vacancies. 
ill All vacandes occurring.in the offices of Justice or Judge of the General 
Court ofJUstlce shall be filled'as provided,in this section. Appointees shall hold 
their ,places "untilthe.next election following ,the election for memberS of the 
General Assembly held after the appointment occurs, when elections shall be held 
to fill those offices. When the vacancy occurs on or after the sixtieth day before the 
nexLelectioh fat members of the General AsSembly and the term. would expire on 
December j 1, of that .same, year, the Chief Justice shall appoint to fill that vacancy for the unexpired term of the office. ' , , ' , ' 

mIn filling any vacancy In the office of Justice.orIudge of the General Court 
of Justice, individuals shall be nominated on merit by the people of the State to fill 
that vacancy. In a manner prescribed by law. nominations shall be received from 

. the people of the State by atlotlpartisancon'uriission established UIiderthis section, 
whlchshalI evalua.te ,each ,nominee, without tegard to the nominee's partisan 
affiHation, but ,rather with respect to whether that, nomiIiee ,is quaIitiei:l or not 
qualified to fillfue vacant office, as prescribed. by law: ,. The 'evahlationof each . 
nominee of people" or the State, shall be forwarded to the General Assembiy, as 
prescribed by law. The General Assetribly shall recommend to the Governor .. for 
each vacancy; at. least two of the nominees deemed qualified by a. nonpartisan 
cornmissionililder this section. For each vacancy. within 10 days after. the nominees 
are presented •. the Governor shall appoint the nominee the Governor deems best 
quaHtiedto serVe from the nominees reconunended by the General Assembly. 
ill The Nonpartisan ludidalMerlt Commission shan consist of 110 more than 
nine members whose ,appointments, shaH be al10catecl ,between. theCmet'Justice, of 
the Supreme. Court the GovemOi\ and the General Assembly~ as prescribed bylaw, 
The General Assembly shall, by general law. provide for the establishment of local 
meritconllniss'ions fotthe nomination of judges of the Superior and District CoUrt. 
Appointments to local merit COrhInissions, shall be. allocated between the Chief 
JUsti6eof' theS'Upreme Court, the.Governor, ,and the GenefaI Asselnbly~ as 
prescribed 'by law. NeHher the Chief justice of the Supreme Court. the Governor. 
nor the General Assembly shall be aliocated a malority of 'appointments to a 
nonpartisan. commission established under this section. 
rolf the Governor fails to make an appointment within 10 days after the 
nominees ate presented by the General Assembly; the General Assembly shall elect; 
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injoint session and by a majority of the members of each chatnberpresent and 
voting. an appointee to fill the vacancy in amaI1iJ.er prescribed by law. 
ill . . It the General Assembly has adjourned sil1e die or for mote than 30 days 
jointly as provided under Section 20 of Article Ii of this Constitution, the Chief 
Justice. shall have. the authority to appomt a qualified individual to. fill a vacant 
office of Justice or Judge of the General Court of Justice if any of the folloWing 
mmlY;. 

.wl 
{hl 

The vacancy occurs during the period of adjoUIllIilent. . 
The General Assembly adjo'liriled without presenting nominees to 
the GovernofaS required under subsection (1) of this section or 
failed to elect anomiIlee as required uncler'sUbsection (4) of t!Us 
section. . 
. The Governor failed to appoint a recommended nominee under 
SUbsection (2) of this section, 

® Any appointeebytb.e Chief Justice.shall have the same powers and duties 
as any other Justice or Judge of the General Court of Justice, when duly assigned 
to hold coUrt in an interim capacity and shall serve un.tHthe earlier of: 

.cru . A.ppointment by the Governor. . . 

.au Election by the GeneralAssembly . 

.(Q1 The 'first day of January succeeding the next election of the members 
of the General Assembly, and such election. shalt include the office 
for which the aPPomtmentwas made. 

However, no appointment by the Governor or election by the General Assembly to 
fliia Judicial vacancy shaH occur after an election fotin that iudicial office has 
con1Ii1enced,. asprescrlbed by law. . 

2018 N.C. Sess. Laws 118, § 1. 

21. Section 2 ofS,L. 2018-118 proposes to amel1d Article N, Section 10 of the North 

Carolina Cpnstltution by rewriting ~e section to read as follows; 

Sec. 10. District Courts. 
ill The General Assembly shall, from time to time, divide the State into a 
convenient iltiinberof local court districts and shall prescribe where the District 
Court~ sl1all. sit, but a District Court must sit in at least one place hi each county. 
District Judge~ shall be elected for. each distr,ict foratefll1 of four years, in aItlarwer 
prescribed by law. When more than. one District Judge is authorized BlJ.d elepted fOf: 
a district, the CruefJusticeofthe Supreme Court shall designate one ()fthejudges 
as Chief District Judge. Every District Judge shall reside in the district for which 
he is elected. ' 
ffi For each county; the senior regular resident Judge of the Superior Court 
serving the county shall appoi.:ilt from nominations submitted by the Clerk of the 
Superior CoUrt of the county, one Of mote Magistrates who shall be officers of the 
District Court. The initial term of appointment for a magistrate shall be for two 
years and sllbsequent terms ~hall be for four years. 
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ill The nllriibet of District Judges and Magistrates shall, from time to tirrle, be 
determined by the Gener~l Assembly. Vaeaneies in the ofti(:3e ofDtstriet .RIdge shall 
he filledfof ~ une'Epired teflTt'ia a mi:maef preserihed hy la\'l.Vacanciesin the 
office of Magistrate s~ll be filled for the unexpired term in the manner provided 
for original appointment to the office, unless otherwise provided by the General 
Assembly. 

2018 N.C. Sess. Laws 118, § 2. 

22. Section 3 ofS.L. 2018-118 proposes to amertdAIticle IV, Section 18 of the North 

Carolina Constitution by adding a neW subsection to read: 

ill Vacancies. All vacancies occurring in the office of District Attomeyshall be 
filled bY appointment of the Governor, andthelippoinfees shall hold their olaces 
until the next election for members of the General Assembly that is held iliore than 
60. days after the. vacancy occurs, when elections shatl be held to fin the. offices. 
When the unexpired term in which a vacancy has occurred expires on thefust day 
of January succeedinf?; the next election for tnembets of the General Assembly, the 
Governor shall.appoint to flll.that vacancy for the unexpired term of the office. 

2018 N.C. Sess. Laws 118, §3. 

23. Section 4 ofS.L. 2018 .. 118 repeals in its entirety Article IV, Section 19 of the 

North Carolina ConstiwtioIl, which currently reads as folIows:2 

Unless otherwise provjded in this Article. all vacancies occurring in the offices 
provided for by thiS Article shaH be filled by appointment qrthe Goyernor, and the 
appointees shall hold their places until the next election for members of the General 
Assembly that is held more than 60 days after the vacancy Oocurs, when election$ 
shall be held to fill the offices. When the unexpired term of any of the offices 
named in this Article of the Constitution in which a vacancy has occurred, and in 
Which it is h.erein provided that the Governor sllall fill the vacancy, expires on the 
first day of January succeeding the next election for members of the GeIler~ 
Assembly, the Governor shall appoint to fill that vacancy for the unexpired term of 
the office.. If any person elected or appointed to any of these offices shall fail to 
qualifY, the office shall be appointed to, held and filled as provided in case of 
vacancieS occUrring therein. All incU:ri1bents of these offices shall hold until their 
successors· are qualified. 

2018 N.C. Sess. Laws 118, § 4. 

2 For the sake of clarity~ this section is not displayed as struGle t:hl'eagh despite the proposed arilendnieilt fully 
removing the language from the North CaroIlna Constitution. 
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24. Section 5 of S.L. 2018.., 118 proposes to amend Article II, Section 22, Subsection 

(5) of the North Carolina Constitution by rewriting the subsection to read as follows: 

(5) Other exc~ptions. Every bill: 
(a) In which the General Assembly makes an appointment or 

appointments to public office and which contains no other matter; 
. (b) R.evising the senate districts and the apportionment of Senators 

anlong those districts and containing no other matter; 
(c) Revismg t.l1e representative districts and the apportionment of 

Representatives' among those districts and containing no other 
matter;-:er 

(d) Revising the districts for the election of members of the aouse of 
Representatives of the Congress of the United States and the 
apportioilIIlent of Representatives among those districts and 
containing no other matter,matter; 

(ru Recommending .. a nominee or nominees to fill a vacancy in the 
office. of Justice and Judge of the General CoUrt of Justice. in 
accordance with Section 23 of ArtICleiVofthis Constitution; or 

m. Electing a. nominee Or nominees .to' filLa.vacancy inthe office of 
Justice or Judge of the General Court. of JUstice. in accordance with 
Section 23 of Article IV of this COnstitution; 

shall be read three times in each nOlise before it becomes law and shall be signed 
by the presiding officers of both houses; 

2018 N.C. Ses's. Laws 1l8, § 5. 

25. Section 6 ofS.L. 2018-118 contains the language to be included on the 2018 

general election ballot submitting the proposed amendments in Sections 1-5 of S.L. 2018-118 to 

the qualified voters of our State. The "que::;tion to be llseq in the voting systems and ballots'; is 

required by S.L. 2018-118 to read as follows: 

[ ] FOR [ ] AGAINST 
Constitutional amendmellt to implement a nonpartisan merit-based system that 
relies on professional qualifications instead of poiitica.1 irtfhience w.l1en nominating 
Justices and judges to be selected to :fill vac:mpies that occur between judicial 
elections. . 

2018 N.C. Sess. Laws 118, § 6. 

26. Section 1 ofS.L. 2018-119 proposes toatnend Article V, Section 2 of the North 

Carolina Constitution by rewriting the s~ction to read as follows: 

13 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 97 -

Sec. 2. State and lQcal taxation. 

(6) Income tax. The rate of tax on incomes shall not in any case 
exceed tefi-seven percent, and there shall be allowed personal exemptions and 
deductions so that only net incomes are taxed. 

2018 N.C. Sess. Laws 119, § 1. 

27. Section2 pfS.L. 2018-119 contains the language to be included on the 2018 

general election ballot submitting the proposed amendment in Section 1 of S.L. 2018-119 to the 

qualified voters of QurState. The "question to be used in the voting systems and ballots;' is 

required by S.L. 2018-119 to read as follows: 

[ ] FOR [ ] AOAlNST 
Constitutional amendment to reduce the income tax rate in North Carolina to a 
maximum aUowf:ible tate of seven percent (7%). 

2018 N.C. Sess. Laws 119, § 2. 

28. Section 1 ofS.L. 2018-128 proposes to amend Article VI, Section 2 of the North 

Carolina Constitution by adding a new subsection to read: 

ffi Photo. identification for voting in person. Voters offering to vote in person 
shall present photographic identification before voting. The General Assembly 
shall enact. general laws governing the reguiremerits of such photographIc 
identification, which may Include exceptions. 

2018 N.C. Sess. Laws 128; § 1. 

29. Section 2 of S.L. 2018-128 propoSes to amend Article VI, Section 3 of the North 

Carolina Constitution by rewriting the section to read as follows: 

Sec.3. RegistFfttien.Registration; Voting in Person. 
ill Every person offering to vote shall be at the time legally registered as a 
voter as heteinprescribedand in the manner provided by law. The General 
AsseIIibly shall enact geilerallaws governing the registration ofvoters~ 
ill Voters offering to vote. in person shall present photographic identification 
hefore voting. The General AsseIribly shall enact general laws governing the 
requireIIlentsof such photographic identification. which may include exceptions. 
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2()18 N.C. SesS. Laws 128, § 2. 

30. Section 3 ofS.L. 2018-128 contains the language to be included on the 2018 

general election ballot submitting the proposed am.~lldI11,eI).ts in Sections 1:..2 ofS,L. 2018-128 to 

the qualified yoters of our State. The "question to be used in the voting systems and ballots" is 

required by S.L. 2018-128 to rea~ as follows! 

[ ] FOR [ ] AGAINST 
Constitutional amendment to requIre voters to provide Pl1oto identification before 
voting in person. 

2018 N.C. Sess. Laws 128, § 3. 

Guiding Legal Principles 

3 L The analytical framework for reviewing a facial constitutional challenge is well., 

established, Town of Boone v. State, 369 N.C. 126; 130; 794 S.E.2d 710, 714 (2016). Acts of the 

General Assembly ~e presumed constitutional, and courts will declare them unconstitutional 

oilly When "it [is] plainly and clearly the case." State ex reI. Martin v. Preston, 325 N.C. 438, 

449,385 S.E.2d 473, 478 (1989) (quoting Glenn v. Bd OfEduD" 210 N.C. 525,529-30, 187 S.E. 

781, 784 093(;;)). The party alleging the unc9nstitutionality of a statute has the burden of proving 

beyond a reasonable doubt that the statute is unconstitutional. Baker v.Martin, 330 N.C. 331. 

33~35, 410 S"E. 2d 887; 889 (1991). "This is a rule oflaw which binds us in decidirtg this case." 

Ie/. 

32. In considering these facial constitutional chaI1enge$, this panel 1.llldersumds and 

applies the following principles of law to the analysis: We presume that laws enacted by the 

General Assembly are constitutional, and we will not declare a law invalid unless we determine 

that it is unconstitutional beyond a reasonable doubt. The cOnstitutional violation must -be plain 

and clear. To detertrtine whether the violation is plain and clear, We look to the text of the 
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con~titution" the historical context in which the people of North Carolina adopted the applicable 

constitutional provision, and our precedents. 

33. Article I of the North Carolina Constitution declares that ~'[a]ll poljtical power is 

vested in and derived from the people; all government of right originates from the people~ is 

founded upon their will only, and is instituted solely fot the good bfthe whole." N.C. Const. art. 

I, § 2. Article I also declares that "[t]he people of this State have the inherent, sole, @lid 

exclusive right of regulating the internal goverilrtlent and police thereof, and of altering or 

abolishing their Constitution and for,t11 of g()veriiqlent whenever it may be necessary to their 

safety and happiness; but every suchnght shall be exercised in purs1,1ance of law ang coftststently 

with the Con,stitution of the United States." N.C. Const. art. I, § 3. Article I also preserves the 

right to due process oflaw, declaring that "[nlo person shall be taken, imprisoned, or disseized of 

his freehold, liberties, or privileges, or outlawed, or exiled, or in any manner deprived of his life, 

liberty, 01' property, but by the law of the land.~' N~C. Const.. art. I, § 19. f'inally. Article I 

declares that "[a] frequent recurrence to fundamental principles is absolutely necessary to 

preserve the blessings of liberty." N.C. Const. ~.l, § 35. 

34. Article XIII of the North Carolina Constitution provides that "[t]he people ofthls 

State reserve the power to amend this Constitution and to adopt a new or revised 

Constitution. This power may be exercised by either of the methods set out hereinafter in this 

Articie, but in lio other way." N.C. Const. art. XIII.§ 2. TIle two permitted methods to amend 

the COlistitutionrequire an amendment to be proposed by a "Convention of the People of this 

State,;' or by the General Assembly. N.C. Const. art. XIII, §§ 3,4. 

35. Anamen.dment to the Constitution "may be initiated by the General Assembly, 

but only if three-fifths of aU the members of each house shall adopt ~ act submitting the 

16 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 100 -

proposal to the qualified voters of the State for their ratification or rejection. The proposal shall 

he submitted at the time an.d in the manner prescribed by the General Assembly." N.C. Const. 

art. XIII, § 4. 

36. These provisions of the North Carolina Constitution make plain and clear a 

number of points: first, the power to govern in this. State, incltiding the power to write, revise, or 

abolish the Constitution is vested in the pe()ple of this State, founded upon the will ofthe 

people; second; the Gerteral Assembly may initiate a proposal for one or moreamenc;1ments to 

the Constitution, py adopting an act submitting the proposal to the voters. The General 

Assembly has exclusive authority to determine the time and mEUUler in Which the proposal is 

submitted to the voters, but ultimately the issue must be submitted to the voters for ratification or 

rejection. whereupon the will of the people, expressed through their votes, will detennine 

whether or not the proposal becomes law. 

37. Finally, While not a Constitutional provision, or standard for interpretation of the 

North Carol~a Constitution,the State Board of Elections is required by our State's general 

statutes to "ensu+e t.hat official ballot~ through,Otit the SUlte Mve all the following characteristics: 

(l) Are readily understandable by voters. (2) Present all candjdates and questions in a fair and 

nortdiscriminatory manner:' N.C.O.S. § 163A-II08. We note that while the State Board of 

Elections has asserted a cross-claim based upon these statutory requirements in N.C.G$. § 

. 163A-l1 08, ,such a claim is not within the jurisdjction of a three-judge panei constituted under 

N;CG.S. § 1-267.1. The undersigned three-judge panel has therefore not considered this 

statutorily-based claim. 
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Issue Presented 

38. The ultimate question presented to this three-judge panel by the facial 

constitutional challenges requires this panel to decide whether ot not the language contained in 

the baltot questions ad()pted by the General Assembly satisfies the constitutional mandate that 

proposed ;;unendments be submitted to the voters for ratification or rejection. 

39. In addressing this issue~ the Le~islative Defendants have argued that the issue 

might better be decided after the November election rather than before and that the issue might. 

even become moot, depending upon the outcome of the vote. We ate compelled, however, in 

conducting our analysis, to do so through a neutral lens and to do so without cOIiSidering the 

wisdom or lack thereof of the proposed amendments. The question is not whether the 

voters should vote fot or against the measures, but whether the voters in this State have had a fair 

opportunity to declare theIl1selves upon this question. Hill, 176 N.C. at 584, 97 S.E. at 503. 

Applicable Legal Standards When Examining Ballot Language 

40. We are aware that out courts have not previously addressed a situation exactly 

like the one presente<;l here. As a result, this panel must rely on principals of constitutional 

interpretation established by our courts, including the text of the Constitution and accepted 

canons of construction, as well as the historical jurisprudence of our courts on similar issues. 

Other courts provide persuasive, but not authoritative guidance in analysis of challenged ballot 

proposal language. 

41. Since 17']6 our constitutions have recognized that alJ political power resides in the 

people. N.C. Const. art. I. § 2; N.C. Const. of 1868, art. I~ § 2; N.C. Const. of 1776, Declaration 

of Rights § 1. Presently, our constitutional jurisprudence provides that "the General Assembly.is 

checked and balanced by its structure and its accountability to the people:' State ex tel. McCrory 
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V. Berger, 368 N,C. 533, 653, 781 S.E.2d 248,261 (2016) (Newby, J. concuning ill part and 

dissenting in part) (emphasis added). In order to amend the constitution, the amendment must 

"be submitted to the qualified voters of this State," N.C, Const. art. II, § 22. Notably, ''th.e objl:'lct 

o(all electio1ls is to ascertain, fairly and truthfully, the will of the people," Wilmington, O. & 

E.C.R. Co. 11; Onslow Cty. Comm 'rs, 116 N.C. 563,568,21 S.E. 205, 207 (1895). 

42. Legislative Defendants submit that this PlUlel shoul~ apply a ~ubstantive due 

process standard in determining whether or not the language of the Ballot Questions satisfies 

constitutional requirements, i.e., "When the ballot language purports to identify the proposed 

amendment by briefly sutnmatizing the text, then substantive due process is satisfied and the 

election is not patently and fundamentally unfair so long as the summary does not so plainly 

mislead voters about the text or tne~endment that they do not know what they are voting fot or 

against, that is, they do not know which amendment is before them.;' Sprague v. Cortes; 223 

f.$upp. 3d 248, 295 (M.D: Pa. 2016). A majority of this pane] concludes that this standard, 

though relevant, is not determinative to an issue decided by state courtsundet Our state 

constitution. 

43. A majority of thIs panel instead concludes that the requirements of our state 

con.stitution are more appropriately gleaned from the decisions of state courts, and in particular 

our()~Supreme Court. In Hill v. Lenoir COUhty, 176 NC 572, 97 SE498 (1918)~ out Supreme 

Court said: "In ejections of this character grl:'lat p~icularity should be required in the notice in 

order that the voters may befully informed of the question they are called upon to decide. There 

is high authority for the principle that even where there is no direction as to the form in which 

the question is submitted to the 'voters, it is essential that it be stated in such manner to enable 
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them intelligently to expres~ thefr opinion upon if[.]" Id.at 578; 97 RE. at 500-01 (emphasis 

added). 

44. Drawing from the requirements e;xpressed in Hill, as well as analyses fr()1D other 

jllrisdl<:tions, a majority of this panel find that relevant considerations inciude 1) whether the 

ballot question clearly makes known to the voter what he or she is being asked to vote Upon, 2) 

Whether the ballot question frurly presents to the voter the primary purpose I;Uld effect of the 

proposed amendment, and 3) whether the language used in the ballot question implies a position 

in favor of or opposed to the proposedm::nendment. See Stop Slots MD2008 v. State Bd of 

Elections, 424 Md. 163, 208, 34 A.3d 1164, 1191 (2012) (noting that ballot questions need to be 

determined on wh.at w()uld put an "average voter" on nOtice of "the purpose and effect of the 

amendment"); Donaldson v.Dep't oJTransp., 262 Ga. 49, 51,414 S.E.2d 638, 640 (1992) 

(establishing that the courts must "presume thatthe voters are informed" but the legislature 

should still "strive to draft ballot language that leaves ho doubt in the minds of the voters as to 

the purpose and effect pf each ..• amendment"); Fla. Dep't of State v. Fla. State Cant of 

NAACP Branches, 43 So. 3d 662~ 668 (Fl. 2010) (noting that laWlliakers, as well as the voting 

public, ~'must be able to cOmprehend the sWeep of each proposal from a fair notification in the 

proposition itself that is neither le.ss nor more extensive th!.Ul it appearS to be"); State ex reI. 

Voters First v. Ohio Ballot Bd, 133 Ohio St. 3d 257,978 N.E.2d 119 (2012) (finding that 

material omissions in the ballotJanguage of a proposed amendment to the Ohio constitution 

deprived the vot~rs ofthe right to know what they were voting uponV 

3 One of the caSes cited by Legislative Defendants was Sears v. State, 232 Ga~ 547,208 S.E.2d 93 (1974), which 
ipcluded the following language: . . 

"Though we hold that the ballot language is not a proper subject for more than this minimal judicial review 
we must note that to the extent to which the legislature describes proposed amendments in any way other than 
through the most objective and brief ot'tenns .. .it exposes itself to the temptation-yielded to here, we think.,-to . 
intelject its own value judgments concerning the amendments into the ballot language at'ld thus to propagandize the 
voters in the very voting booth in denigration ot'the integrity of the ballot." 232 Ga. at 556; 208 S.E.2d at 100.· 
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45. In the present case, as in Hill, there can be no doubt that our General Assembly 

has the exclusive poWer and authority to initiate a proposal fora constitutional amendment and 

to specify the time and manner in which voters ()fthe State are presented with the proposal. But 

the proposal must be "submitted" to the voters. According to the Merriam-Webster Dictionary, 

i'submit" means "to present 01' propose to another for consideration" 01' "to submit oneself to the 

authority or Will of another," III order for the proposals to be submitted to the Will of the people, 

the ballot language must comply with the constitutional requirements as eJ:C.pressed i.n Htll, 

46. With those legal principles in mind, we now tum. our attention to the particular 

issues presented by the preselJ.t litigation. 

INJUNCTIVE RELIEF 

47. This panel is presented With two lawsuits, one filed by Governor Cooper, along 

with a cross-claim filed by the State Board of Elections, and a second filed by NC NAACP. 

Although the Governor contests only two of the proposed measures, it is helpful to our analysis 

to discuss all four bfthe measures in each lawsuit~ as we find the application of the 

aforementioned legal principles to be substantially different with respect to each of the four 

proposed amendments and, specifically, the propose(l Ballot Question pertaining to each. 

48. "The purpose of a preliminary injunction is ordinarily to preserve the status 

quo pendin& trial on the merits. Its issuance is a matter of discretion to be exercised by the 

hearing jud~e after a c~eful balancing ()fthe equities." State ex reI. Edmisten v. Fayetteville 

Street Christian School, 299 N.C. 351, 357, 261 S.E.2d 908, 9i3 (1980). A. preliminary 

injunction is an "extraordinary remedy" and will issue "only (1) if a plaintiff is able to 

Show likelihood of success on the merits of his case and (2) if a plaintiff is likely to sustain 

irreparable loss unless the inj'\lIlctionis issued, ot if, in the opinion of the Court, iSSllance is 
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necessary for the protection of a plaintiff's rights during the course of litigation." A.E.P. 

Industries, Inc. v. McClure, 308 N.C, 393,401,302 S.E.2d 754, 759-60 (1983) (emphasis in 

original); see also N.C.G.8. § lA-I, Rule 65(b). When assessing the prelhniIlary injunction 

factors, the trial judge ~'should engage in a balancing process, weighing potential harm to the 

plaintiff i!'the injunction is not i~sued against the potential harm to the defendant if injunctive 

relief is granted. In effect, the harm alleged by the phdntiff must satisfy a statldard of relative 

substantiality as well ~ irreparability." Williams v; Greene; 36 N.C. App. 80, 86, 243 S.E.2d 

156, 160 (1978). 

The Tax Rate Proposed Amendment 

49. S.L. 2018;.119, as shown above, proposes to amend Article V, Section 2 of the 

North Carolina C(Jnstitution by rewriting the section. NC NAACP contend that the proposed 

Ballot Language in S.L. 2018-119 is misleading, suggesting that the currently-applicable tax rate 

Will be reduced. We conclude otherwise. The language of the Ball{)t Question may not be 

perfect, but it is virtually identical to the wording of the amendment itself, referring clearly to '~a 

maxImum allowable rate." NC NAACP would prefer that the Ballot Question use the terril 

"maxiIIium tax rate cap;" but the word "cap" appears nowhere in the amendment itself and we do 

not consider it necessary for the Ballot Question to explain all potential legal ramifications of the 

amendment, but oIlly its purpose and effect. 

The Photo Identification for Voting Proposed Amendment 

50. S.L 2018.,128, as shown above, proposes an amendment requiring photo 

ideIltification in Qr<ler to vote in person. The proposed amendment would amend Article VI~ 

Sections 2 and 3 of the North Carolina Constitution by adding identicallai1guage to each section, , 

the pertinent provisions of which read as follows: "Voters offering to vote iII person shall 
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present photographic idelltification before voting. The General Assembly shall enact general 

laws governing the requirements of such photographic identification, which may inc:lude 

exceptions." The language of the Ballot Question adopted by the General Assembly reads: 

"Constitutional Amendmen,t.~o reqll~re voters to provide phpto identifica~on before voting in 

person." 

51. NC NAACP contends that the ballot language is misleading by failing.to define 

"photo identification" and failing to make cleat that implementing legislation will be needed to 

establish which photo IDs would stlffice, Again, we conclude otherwise. There can be little 

doubt whether or not the voters wili be able to identifY the issue on which they will be vothlg 

with respect to this proposed amendment This panel takes judicial notice that Voter ID laws 

currently comprise a significant political issue in this COl,lntry, on which an overwhelming 

majority of voters have strong feelings, one way or the other. The General Assembly has the 

exclusive authonty to determine the details of any implementing legislation and it would be 

entirely inappropriate for this panel to speculate as to whether or not that legislation Will comport 

with state and federal constitutionai requirements. We have already noted tbat there is a 

presuniption of constitutional validity afforded to every act of the General Assembly, and we 

must afford that sarrie presumption to acts that may be enacted in the future. 

52. In making the aforemention.ed observations, we are mindftd ofthe fact that there 

has· been ongoing litigation in the federal courts concerning simjlar legislation previously passed 

by this General Assembly. Indeed, NC NAACP has devoted much of its argument on this 

amendment to the reasOns for their philosop.hical opposition to the Voter m aroendmellt itself 

Thes.earguments go well beyond the function of this three· judge Panel in these qases. In 

detennining facial constitutional challenges, this co~ should not concern itself with the wisdom 
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pfthe legislation, its political ramifi,cations, or the possible motives ofthe legislators in 

submitting tIi~ issue to voters in the fonn of a proposed constitutional amendment. This court is 

limited to detennining whet'her the enacting legislation is facially unconstitutional. With regard 

to S.L. 2018-128; this panel cannot conclude beyond a reasonable doubt that any such facial 

invalidity has been shown. 

The Board Appointments Proposed Amendment 

53. S.L. 2018-117, as shown above, proposes to am~nd Article VI oftheNorth 

Carolina Consti:tution by adding a new section, amend Article I, Section 6 by rewriting the 

section, amend Article II, S~ction 20 by rewriting the section, Md ~end Article III, Section 5 

by rewriting the section. The langul:ige of the Ballot Question, also as shown above, is as 

follows: "CprtStitUtional amendment to establish a bipartisan Board of Ethics and Elecnons to 

adrnitiister ethjcs and election laws, to clarify the appointment authority of the Legislative and 

the Judicial Branches,; and tQ prohibit legislators from serving on hoards and commissions 

exercising executive or judiciaiauthority." 

54. Governor Ccioper, the State Board of Elections, and the NC NAACP complain 

that this ballQt langllage is misleading in saying that the amendment "establishes" a bipartisan 

Board of Ethics and Elections, and will "prohibit" legislators from serving on boards and 

cop;unissions exercising executive or judicial authority. While the language may not be the most 

accurate or articulate description of the effect of these provisions, we do not Und that the 

language in these 'tWo parts of the Ballot Question is so misleading, standing alone, so as to 

violate constitutional requirements; although each of these provisions already exists und.er law, 

rteither has previously been addressed specifically by our state constitution. 
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55. In addition to the two points described above, the Ballot Question says ohly: "to 

clarify the appointment authority of the Legislative ~d the Judicial Branches[.]" The Merriam.,. 

Webster Dictionary defines "clarify" as ''to make understandable" or "to free of confusion." The 

conc~rn. here With this particUlar language in the Ballot Question is whether it describes the 

remmning portions of the proposed amendment with sufficient particlliarity in order that the 

voters may be fully informed of the question they are called.upon to decide. ln thi,s regard, a 

majority of this panel concludes beyond a reasonable doubt that this ponioll of the ballot 

language in the Soard AppoiAtments Proposed Amendment does not sufficiently inform the 

voters and is not stated in such ml:Ull1er as to enable them intelligently to express their opinion 

upon it. In particular: 

a. The proposed amendment substantially rea,ligIls appoiiltment authority as 

allocated previously between the Legislative and Executive branches, but 

makes no mention of how the Amendment affects the Executive branch. 

b. The ballot language mentions clarifica.tion ofappoirifinertt authority of the 

Judicial 'Branch, but the Amendment m~e~ no mention of any ch~ges to 

appointment authority of the JUdid.ary. 

c. The Aniendment makes significant changes of the duties of the Governor in 

exercising his powers pursuant to the Separation of Powers clause, but no 

mention is made of that change in the ballot language. 

The Judicial Vacancies Proposed Amendment 

56. S.L, 2018-118, as shown above, proposes to amend Article:IV of the North 

Carolina Constitution by adding a new section, amend Article IV, Section 10 by rewriting the 

section, ;:unend Article IV, Section 18 by adding a new subsection, repeal in its entirety Article 
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IV, Section 19, and amend Article II, Section 22; Subsection (5) by rewriting the subsection. 

The language of the B~I1ot Qu~stiOl1, al~o ~shown above, is as :follow's: "Constitutional . . 

amen.dment to implement a nonpartisan merit-based system that relies on professional 

qmuifications instead of political influence when nominating Justices and judges to be selected to 

fill vacancies that occur between judicial elections." 

57. Governor Cooper, the State Board of Elections, and NC NAACP complain that 

thIS ballot language is misleading in saying that the amendment implements a "nonpartisan 

merit-based system" that instead of relying on "political influence" relies on '~ptofessional 

qualifications:' Amajority of this panel agrees and finds that the IMguagein this B~lot 

Question misleads and does not sufficiently inform the voters. The concern here with the Ballot 

Question, again, is whether it describes the proposed amendment with suffiCient particularity in 

order that the voters may be fully informed of the question they are called upon to decide. In this 

regard, a majority of this panel concludes beyond a reasonable doubt that the ballot language in 

S.L. 2018.,.118 does not sufficiently inform the voters and is not stated in such manner to enable 

them intelligently to express their opinion upon it. In partic'\llar: 

a. The ballot language indicates that the nonpartisan merit-based system will rely 

on "professional qUalifications" rather than "political influence." The 

Amendment requi.res only that the commission screen and valuate each 

nominee without regard to the nominee's p~isan affiliation, but rather w:ith 

reSpect to Whether that nominee is qualified or not qualified, as prescribed by· 

laW'. Aside from partisan affiliation, there is no limitation or control on 

political influence; the nominees are categorized only as qualified or not 

qualified rather than being rated or ranked in any order of qualification and 
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the General Assembly is not required to consider any criteria othetthan 

choosing nominees found "qualified" by the Commission. (As pointed oUt l;ly 

Plaintiffs, current qualifications by law fo:r holding judicial offIce in ~is state 

only require that the person be 21 years of age or more, hold a law license 

and, in some instances, be a resident of the District.) 

b. The Amendment makes substantial change~.to appointment powers of the 

Governor in fiUingjudicial vacancies, but no mention is made of the Governor 

in the ballot langUage. 

c, Perh~psmost $ignific(lIltly, the ballot language makes rto mention of the 

provisions of'Section 5 of S.L. 2018 .. 118, which adds two new provisions to 

Article II, Section 22, Subsection (5) of the North Carolina Cortstitution 

i. Recommending a nominee or nominees to fiU a vacancy in the office 

of Justice and Judge of the General Court of Justice in accordance with 

Section 23 of Article IV of this Consti:tution,or 

11. Electing a nominee or nominees to fill a vacancy in the office of 

Justice or Judge orthe General Court of Justice, in accordahce with 

Section 23 of Article IV of this Constitution. 

Each of these provisions omits the words "and containing no other matter" 

includediti each of the other enUinerated exceptions in Section 5, meaning that 

proposed Bills coupled with judicial appointments would be i1111llune to a veto by 

the Governor. The ballot language makes no mention of any effect of the 

Amertdment upon veto powers of the Governor. 
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58. We therefore find that there is a substantial likelihood that Governor Cooper, the 

State Board of Electiorts, and NC NAACP will prevail on the merits of these actions with respect 

to the constitUtionality of the Ballot Question language pertaining to the Board Appointments 

Proposed Amendment and the Judicial Vacancies Proposed Amendment. We do not find that 

there is a substatitia~ likelihood that NC NAACP will prevail on the merits of this action with 

respect to the constitutionality of the-Ballot Question language pertaining to the Tax Rate 

Proposed Amendment and the Photo Identification for Voting Proposed Amendment. 

59. We find that irreparable hann will result to Governor Cooper, the State Board of 

Elections, and NC NAACP ifthe Ballot Language included in S.L. 2018-117 and S.L. 2018,.118 

is used in placing these respective proposed constitutional amendments on a ballot, in that we 

conclude beyond a reasonable doubt that such language does not meet the requirements Under the 

North Carolina COIistitution for submission of the issues to the will of the people by providing 

sufficient notice So that the voters rn_~Y be fully informed of the question they are called upon to 

decide and in a manner to emlble them intelligently to express their opinion upon it. 

60. ' Under these circumstances, the Court~ in its discretion and after a careful 

balancing of the _(lquities, concludes that the requested injunctive relief shall issue- in regards to 

S.L. 2018-1.17 and S.L. 2018-118. The requested injunctive reliefis denied in regards to S.L. 

2018 .. 119 and S.L. 2018..,128. This court concludes th~t no ~ecurity should lJe required of the 

Governor, as a:n officer of the State~ but that security in an am01,lnt of$I,OOO should be required 

ofthe NC NAACP pursuant to Rule 65 to secure the payment ofcbsts and damages in the event 

that it is later determined that this relief has been improvidently granted. 

61. This three-judge panel recognizes the significance and the urgency of the 

questions presented by this litigation. This panel also is mindful of its responsibility not to 
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disturb an act of the law-making body unless it clearly and beyond a reasonable doubt runs 

cOW1,ter to ~ constitutionallirtiitation or prohibition. For that reason, this Order is being 

expedited so that (1) the parties may proceed withrequest$ for appel1aterev~ew, irany, or (2) the 

General Assembly may act Im:rnediately to correct the problems in the language of the Ballot 

Questions so that these proposed amendments, properly identified and described, may yet appear 

on the November 2018 general election ballot. This panel likewise does not seek to retain 

jurisdiction to "supervise" or otherwise be involved in re-drafting of any Ballot Question 

language. That process rests in the hands of the General Assembly, subject only to constitutional 

limitlitions. 

62. In view of the fact that counsel for all parties have candidly expressed a likelihood 

that ANY decision of this panel in this case will be appealed, this three-judge panel hereby 

certifies pursuant to Rule 54 of the North Carolina Rules of Civil Procedure this matter for 

immediate appeal; notwithstanding the interlocutory nature of this order,nndi:ng specifically that 

this order affects substantial rights of each of the parties to this action. 

63. The Honorable Jeffrey K; Carpenter dissents from portions of this Order and Will 

file a separate Opinion detailing his positions on each of the issues herein addressed. 

BASED UPON THE FOREGOING, IT IS HEREBY QRDERED, ADJUl)GED, AND 

DECREED that: 

1. Plaintiff Governor Cooper's motion for a preliminary injunction is hereby 
GR.ANTBDas rQ1.Iows: 

a. The Legislative Defendants and the State Board of Elections, their officers, 
agents~ servants, employees and attom,eys and any person iu active concert or 
participation with them are hereby enjoined from preparing any ballots, 
printing any ballots or authorizing any person or entity to prepare or print arty 
ballots for the November 2018 general election containing the Ballot Question 
language currently contained in Section 5 of Session Law 20 18-117. 
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b. The Legisl~tive Defendants and the State Board of Elections, their officers, 
a,gents, servants, ePlployees anel attorneys anp any person. in active cOilcert or 
participation with them are hereby enjoined from preparing any ballots, 
printirig any ballots or authorizing any person or entity to prepare pr print any 
ballots for the November 2018 general election containing the Ballot Question 
lmguage currently contained in Section 6 of Session Law 2018-118. 

2. Cross-claimant State Boarel of Elections' motion for a preliminary injunction is 
hereby GRANTED as follows: 

a. The Legislative Defendants and the State Board of E~ections; th~ir officers, 
agents, servants, employees and attorneys and any person in active concert or 
participatioil with them are hereby enjoined from preparing any ballots, 
prin.ting any ballots or authorizing any person or entity to prepare ot print any 
p~lots for the November 2016 general election containing the Ballot Question 
language cUfIently contaiIled in Section 5 Qf Session Law -;2018-1 i 7. 

b. The Legislative Defendants and the State Board of Elections, their officers, 
agents, servants, employees and attorneYS !lI1d aIlY person in active concert or 
participation with them are hereby enjoIned from preparing any ballots, 
printing any ballots or authorizing any person or entity to prepare or print any 
ballots for the Novembet 2018 general election containing the Ballot Question 
language currerttlycontained in Section 60f Session L.aw 20 r8;.ll8. 

3. PlaintiffNC NMCP;s motion for prelimin!:ttY injunction is Mreby GRANTED IN 
PARt AND DENIED IN PART, as follows: 

a. the tegislativ~ Defelldants anq the Sta,te Bo;:u-d of Elections, their officers, 
agents, serv;;mts~. employees and attorneys and any person inactive concert or 
partiCipation with them are hereby enjoi.ned from preparing any ballots, 
printing any ballots or authorizing any person or entity to prepare or print any 
ballots for the November 2018 general election containing the B~lot Ql,.le~tion 
language ctirrently contained in$ection 5 (}f Sessiop. Law 20 18-117, . 

b, The Legislative Defendants an~ the State :soard of Elections, their officQrs, 
agen~, servants, employees and attorneys an~ any person in active concert or 
participation with them are hereby e~oined from-preparing any ballots, 
printing any ballots or authorizIng any person or entity to prepare or print any 
ballots'for the Novembet 20}8 general election containing the Ballot Question 
language currently contained in Section 6 of Session Law 2013-118. 

4. Except as hereinbefore described, all requests for injunctive reliefa,re hereby 
DENIED. . 

5. Legislative Defendants' Rule 12(b)(1) motion as to Plaintiff Govemor Cooper's 
claims is hereby DENIED. 

6. LegislativeDefendants' Rule 12(b)(1) motion as to PlaintiffNC NAACP;g claims is 
hereby DENIED. . 
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7. Legislative Defendants' Rule 12(b)(l) motion ~s to PlaintiffCAC's claims is hereby 
GRANTED. . 

8. The Motions for realignment oftheDefend.~t BOard ofB1ectionsi~ hereby remanded 
to ~e Wake County Superior Court fOl." detennination. 

SO ORDERED, this 2pt day of AUgUst; 2018. 

Thom~ tt toc~ Superior C urt Judge 

as a majority of this Three Judge Panel 
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COUNTY OF WAKE 
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NORTH CAROLINA STATE CONFERENCE 
OF THE NATIONAL ASSOCIATION FOR 
THE ADVANCEMENT OF COLORED 
PEOPLE and CLEAN AIR CAROLINA, 

Plaintiffs, 
v. 

) 
) 
) 
) 
) 
) 
) 

TIM MOORE, in his official capacity, PHILIP ) 
BERGER, in his official capacity, THE NORTH ) 
CAROLINA BIPARTISAN STATE BOARD OF ) 
ELECTIONS AND ETHICS ENFORCEMENT, ) 
ANDREW PENRY, in his official ) 
capacity, JOSHUA MALCOLM, in his official ) 
capacity, KEN RAYMOND, in his official ) 
capacity, STELLA ANDERSON, in her official ) 
capacity, DAMON CIRCOSTA, in his official ) 
capacity, STACY EGGERS IV, in his official ) 
capacity, JAY HEMPHILL, in his official ) 
capacity, V ALERlE JOHNSON, in her official ) 
capacity, JOHN LEWIS, in his official capacity, ) 

Defendants. 

IN THE GENERAL COURT OF JUSTICE 
SUPERlOR COURT DMSION 

18-CV-009806 

ACCEPTANCE OF SERVICE 

D. Martin Warf, counsel for Defendants Philip E. Berger, in his official capacity as 

President Pro Tempore of the North Carolina Senate, and Timothy K. Moore, in his official 

capacity as Speaker of the North Carolina House of Representatives, hereby 

certifies that he is authorized to accept service of the Complaint and Summons (18 

CVS 9806) issued by counsel for Plaintiff and filed in Wake County Superior Court on' 

August 6, 2018, and that on August 6, 2018, he accepted service of the same on behalf of 

Defendant Berger and Defendant Moore, in their official capacities, without waiving any 

defenses except as to the sufficiency of the service thereof. 
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Respectfully submitted, this the 28th day of August, 2018. 

D. Martin 

NELSON MULLINS Rl EY & SCARBOROUGH LLP 

on behalf of Defendants hilip E. Berger and 

Timothy K. Moore, in their.official capacities 

4140 Parklake Avenue, GlenLake One, Suite 200 
Raleigh, N.C. 27612 
Telephone: (919) 329-3881 
Facsimile: (919) 329-3799 
Email: martin.warf@nelsonmu1lins.com 
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STATE OPNORTH CAROLINA 

W AKB. COUNTY 

NORTH CAROLINA STATE 
CONFERENCE OF THE NATIONAL 
ASSOCIATION FOR THE 
ADY ANCEMENT OF COLORED PEOPLE 
and CLEANAlR CAROLINA~ 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TIM MOORE,.in his officialcapa:city, PHILIP ) 
BERGE~ in his official capaCity. THE ) 
NQRTH CAROLINA BIPARTISAN STATE ) 
BOARD OF ELECTIONS ANDETHIGS ) 
BNFORCEIv.ffiNT; ANDREW PENRY, in his ) 
offiCia,lcapacitY:; JOSHUA MALCOLM, ill ) 
his officia.lcapaciiy; KENRA YMOND, in his ) 
offidal capacity, STELLA ANDERSO.t\f, 41. ) 
h~r official capacity, DAMON ClRCOSTA, in, ) 
hi$ official capacity, STACY EOOERS IV, in ) 
his official capachy, JAY HEMPI-ttLL, in his ) 
off(cial pa,pacjty; VALERIE JOItNSON, in her ) 
official ¢apac;itY? JOHN LEWIS,in his official ) 
capacity, ) 

Defendants. 
) 
) 

IN THE GENERAL COURT OF JUSTleR 
$tJpBIUOR COUR,T bIV'tS!ON 

CivU A9tio,n No,18 CVS 98Q6 

~ .t:': ~ 

~ 
"'!:':"'! 
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.. . ':11 i:/.J 
, .. r:'\ 1'"<"1 

,! . -:", . "5<5 
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1 . ~-< J> 
~ () C;.? 1 fb 
~ r> :.:= 

i -
PLAlNTIl!'FS,' VNO~PQSED 

MonON TQ AMEND 
CQ:L\1:fL,AI.Nl' 

pursuant to North d~ro1inaRule bfCivil ProcedUre 15, Plaintiffs NOrth Carolina State 

""I 
,;.---

r-'~ 

PI 
0 

Conference of'the National As~()c(~tiol1 for the Advancement QfCQlofe:d People (''NC NAACP") 
'-. 

artdCleati Air Carolina her¢by move the Court for ~eav~ to w,nend the:ir Compl~int jnthe~boye 

captioned action .. In support ofthis Motion, the PlaIntiffs show the Court as follows: 

1) the Plaintiffs filed their Complaint against Defendaltts Philip E. Berget and 

Timothy K. Moore (the "tegi,slative Defendants") and the North Carolina Bipartisan State Board 

of Elections and Ethlcs Enforcement/and Jalrtes A. (uAi1dyn)peJ1t'Yl Jbshlia. Malcolm, Ken 
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Raymond, Stella Anderson, Damon Circosta, Stacy Eggers, Jay Hemphill, Valerie Johnson and 

John Lewis in their official capacities (together, the "Board Defendants"), on Monday, August 6, 

2018. 

2) Plaintiffs filed a first Amended Complaint on August 9,2018. 

3) Neither the Board Defendants nor Legislative Defendants have answered the 

Amended Complaint yet, and Legislative Defendants were granted an extension of time to file 

their Answer until October 8,2018 and State Board Defendants were granted an extension of 

time to file their answer until October 15, 2018 

4) On August 21, the Court entered its Order on Injunctive Relief (the "Order"). The 

Legislative Defendants filed their notice of appeal the next day. 

5) On August 27, while the Legislative Defendants' appeal was pending, the 

legislature convened a Second Extra Session and enacted two new proposals to amend the 

Constitution. 

6) Although the Plaintiffs seek to amend their Complaint to challenge these new 

proposals, they are not withdrawing or dismissing their original Complaint. 

7) Plaintiffs also seek to amend their Complaint to clarify some of the intervening 

procedural history that has taken place since the original complaint. 

8) Defendants do not oppose Plaintiffs' Motion. 

9) Amendments to a complaint "shall be freely given when justice requires." N.C. R. 

Civ. P. 15(a); see Pickard v. Pickard, 176 N.C. App. 193, 195, 625S.E.2d 869, 871 (2006) 

("Rule 15(a) contemplates liberal amendments to the pleadings, which should always be allowed 

unless some material prejudice is demonstrated."). 
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10) Neither Legislative Defendants nor the Board Defendants have yet answered the 

Amended Complaint, and Plaintiffs' Second Amended Complaint seeks to bring the same claims 

already pleaded in their Amended Complaint against two new constitutional amendment 

proposals that were enacted very recently, so there can be no claim of delay on Plaintiffs' part. 

Neither the State Board Defendants nor the Legislative Defendants will be prejudiced by this 

amendment. 

11) A copy of the Second Amended Complaint is attached as Exhibit A to this 

Motion. 

WHEREFORE, the Plaintiffs respectfully request leave to amend their Complaint in this 

matter as set forth in the Second Amended Complamt attached as Exhibit A. 

Respectfully submitted this 19th day of September, 2018. 

Kimberley Hunter 
N.C. Bar No. 41333 
David Neal 
N.C. Bar No. 27992 
Mary Maclean Asbill 
N.C. Bar No. 38936 
Brooks Rainey Pearson 

N.C. BarNo. 41513 
Southern Environmental Law Center 
601 West Rosemary Street, Suite 220 
Chapel Hill, North Carolina 27516 
khunter@selcnc.org 

Telephone: (919) 967-1450 
Facsimile: (919) 929-9421 
Attorneys for Plaintiffs NC NAACP and Clean Air 

Carolina 
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sf Irving Joyner 

Irving Joyner 

N.C. Bar No. 7830 
P.O. Box 374 Cary, NC 
27512 

Telephone: (919) 319-8353 
Facsimile: (919) 530-6339 

Attorney for PlaintiffNC NAACP 

sf Daryl V. Atkinson 
sf Leah J. Kang 

Daryl V. Atkinson 
N.C. Bar No. 39030 

LeahJ. Kang 
N.C. BarNo. 51735 
Forward Justice 

400 W. Main Street, Suite 203 

Durham, NC 27701 

Telephone: (919) 323-3889 

Attorneysfor PlaintiffNC NAACP 
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STATE OF NORTH CAROLINA 

W~COUNTY 

NORTH CAROLINASTAtE 
CONFERENCE OF TBENATlONAL 
ASSOClA IroN FOR THE . 
ADVANCmv.iENT OF COLORED PEOPLE 
and CLEAN AIR CAROLrNA'1 

Plaint,iffs, 

V.' . 

) 
) 

;) 
) 
) 
) 
) 
) 
) 
) 

TIM MOaREI i;n his offi«ial capacity; PHILIP ) 
BEl,{GERI in his offiCial capacity, THE ) 
NORTH CAROLINA BIPARTISAN STATE ) 
BOARD OF ELECTIONS ANDETIDCS,) 
ENFORCEMENT.; ANDREW PENRY, in his ) 
official capacity, JOSHUA MALCOLM, in ) 
his official capacity, KEN RAYMOND, iIi his ) 
official capacity, stELLA ANDERSON, in' ) 
4erofficia,1 capacity,PAMON CIRCostA, in ;) 
his official capacity, STACY EGGERS N, in ) 
his offici~lcapacity, JAY HEMPIDLL, in his ) 
gffi<tiru capacity, VALERIE JOHNSON, in her ) 
offichil capacity; JOHN LtWI:$, in hlsofflcial ) 
capacity.. ) 

.) 

J)efendants.~ ) 

IN THE GENERAL COURT OF JUStICE 
SUPERIOR CQURTDNISrON : . r I • 

Civil Action NQ.18 CVS 980{> .... ; 

~ ,~ 
....... ¢.'" 

[ 1"',":" ""'" '. 

1 
0·'/ 

.~ -"n I ~ ~ 

-.'j 
"""',," 
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..D rq 
J> 0 
9 
+=' , ~ 

SECOND AMENDED COMPLAINT 
FOR DECLARATORY AND 
. INJUNCtIVE RELIEF:' 

[Camp] 

INTROD.UCTION 

, The North CatolhlaO~U').et£!.l Assenibly (IIN.C.O.A.I') is 'l.lnCOllstlt1.lticmaJiY COll$tittited • 

. NeVerthe!e.ss, it has plapedbexol'e the voters a set bf amend1'l'l~l1ts that wQ~llq sigl'l,ifical~t1y alter 

. the North Carolina Constitution. The C1.l!'rel1t N.C.C.A is htecieemably tainted by an 

uMoPstitLitionaJ rachl! gerry:mand~l' that has rendered it a l.Istu'p·el' legislatul.'e. This illeg~J body 

, ' 
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may not be allowed to alter our state Constitution in ways designed to further entrench its power 

at the expense of popular sovereignty. Plaintiffs thus challenge four amendments proffered by 

the unconstitutional N.C.G.A. as the invalid acts of a usurper body. 

Plaintiffs also assert that the four amendments are unconstitutionally vague, misleading, 

and incomplete. First, the language that the N.C.G.A. has written to present these amendments 

to the voters is intentionally misleading. Second, three out of the four amendments will require 

significant implementing legislation before their full effect can be known. As such, these 

proffered amendments are not fairly and accurately reflected on the ballot. They thus violate the 

state Constitution and should be declared void. 

Central to the supreme law of North Carolina is the understanding that "[a] frequent 

recurrence to fundamental principles is absolutely necessary to preserve the blessings of liberty." 

N.C. Const. art. I, §35. To ensure this mandate "[i]t is the state judiciary that has the 

responsibility to protect the state constitutional rights of the citizens; this obligation to protect the 

fundamental rights of individuals is as old as the State." State v. Harris, 216 N.C. 746, 6 S.E.2d 

854 (1939). 

The North Carolina judiciary has previously considered the question of whether ballot 

initiatives to amend the state Constitution have been properly put forth to the voters. In 1934, 

Governor J.C. Ehringhaus wrote to the N.C. Supreme Court asking forits help interpreting 

Article XIII § 4 ofthe N.C. Constitution-the section which allows the N.C.G.A. to submit 

proposed constitutional amendments to the people. Governor Ehringhaus noted that questions 

over the legality of a ballot initiative proposing a "change in the fundamental law of the State," 

raise matters '~of too great consequence to be controlled by the interpretation" of a single branch 

of government. The Governor noted that to proceed without judicial review "might bring into 

2 
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question the validity of an election throughout the State of North Carolina and the adoption of 

important Constitutional revisions." In re Opinions of the Justices, 207 N.C. 879, 181 S.B. 557 

(1934). After the Supreme Court issued its opinion that the ballot initiative was not properly 

before the voters, it was abandoned. See also Advisory Opinion in re Gen. Elections, 255 N.C. 

747, 750 (1961) (N.C. Supreme Court Advisory Opinion striking ballot initiative). 

The judicial branch must again step in to promptly assess the validity of a sweeping 

ballot initiative set to be presented to the voters in November 2018. These four proposed 

amendments should be declared void and the North Carolina Bipartisan State Board of Elections 

and Ethics Enforcement ("Board of Elections") should be enjoined from including these 

amendments on the ballot or in the alternative these amendments to the N.C. Constitution should 

not go into effect. 

NATURE OF THE ACTION 

1) Plaintiffs, the North Carolina State Conference ofthe National Association for the 

Advancement of Colored People (''NC NAACP") and Clean Air Carolina, hereby seek 

declaratory judgment under N.C. Gen. Stat. §§ 1-253, et seq., and North Carolina Rule of Civil 

Procedure 57; and a temporary restraining order, preliminary injunction, and permanent 

injunction under North Carolina Rule of Civil Procedure 65. 

2) Plaintiffs seek a declaration that following the U.S. Supreme Court's mandate in 

Covington v. North Carolina, the N.C.G.A. ceased to be a legislature with any dejure or defacto 

lawful authority, and assumed usurper status. 

3) Plaintiffs seek a declaration that a usurper legislature has no legal authority to 

place constitutional amendments on the ballot pursuant to Art I §§ 2, 3, 35 and Art XIII § 4. 

3 
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4) Plaintiffs seek a declaration that the N.C.G.A's passage of Session Laws 2018-

119, 128, 132, and 133, which each place a constitutional amendment on the ballot, violated the 

North Carolina Constitution, and ask that these laws be declared void ab initio. 

5) Plaintiffs seek a declaration that the N.C.G.A. violated N.C. Const. Art I § 3 and 

Art XIII § 4 by legislating to place vague and misleading language to describe the 

constitutional amendments contained in Session Laws 2018-119, 128, 132, and 133 on the 

2018 general election ballots. 

6) Plaintiffs seek a declaration that the N.C.G.A. violated N.C. Const. Art I § 2, 3, 

35 and Art XIII § 4 when it passed vague and incomplete proposed constitutional 

amendments in Session Laws 2018-119, 128, 132, and 133. 

7) Plainitffs seek a declaration that no proposal submitted to the voters by Session 

Laws 2018-119, 128, 132, and 133 can amend the N.C. Constitution. 

THE PARTIES 

Plaintiffs 

8) PlaintiffNC NAACP is a nonpartisan nonprofit civil rights organization founded 

in 1938, with its principal place of business located in Raleigh, North Carolina. With more than 

90 active branches and over 20,000 individual members throughout the state of North Carolina, 

the NC NAACP is the largest NAACP conference in the South and second largest conference in 

the country. The NC NAACP's fundamental mission is the advancement and improvement of 

the political, educational, social, and economic status of minority groups; the elimination of 

racial prejudice and discrimination; the publicizing of adverse effects of racial discrimination; 

and the initiation of lawful action to secure the elimination of racial bias and discrimination. 
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9) PlaintiffNC NAACP has standing to challenge the proposed amendments on 

behalf of its members in that its members would otherwise have standing to sue in their own 

rights; the interests it seeks to protect are germane to its purpose, which includes the core 

mission of protecting and expanding voting rights; and neither the claim asserted, nor the relief 

requested, requires the participation of individual members in the lawsuit. 

10) PlaintiffNC NAACP has standing to challenge the proposed voter ID amendment 

on behalf of its members and on its own behalf. Since its founding, the enduring priority of the 

NC NAACP has been to protect and expand hard-won voting rights, including by opposing voter 

ID laws and other barriers to the ballot, and to advocate for a more open and democratic voting 

system. 

11) Members of the NC NAACP, who include African-American and Latino voters in 

North Carolina, will be directly harmed by the proposed voter ID constitutional amendment. 

Members will be effectively denied the right to vote or otherwise deprived of meaningful access 

to the political process as a result of the proposed voter ID requirement. The proposed voter ID 

amendment will also impose costs and substantial and undue burdens on the right to vote for 

those and other members. 

12) The NC NAACP was the lead plaintiff in NC NAACP v. McCrory, which 

successfully challenged racially discriminatory restrictions on voting-including a voter ID 

requirement-enacted by the N.C.G.A. in 2013. In ruling for plaintiffs, the U.S. Court of 

Appeals for the Fourth Circuit found that this photo identification provision and other challenged 

provisions were passed with racially discriminatory intent and unlawfully targeted African

American voters "with almost surgical precision." 831 F.3d 204, 214 (4th CiT. 2016), cert. 

denied sub nom. 137 S. Ct. 1399 (2017) (striking down provisions in 2013 N.C. Sess. Laws 381). 
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The proposed voter ID amendment harms the NC NAACP because it circumvents the NC 

NAACP's hard-fought legal victory against a racially discriminatory voter ID requirement and 

would again require voters to present photo identification in order to access the ballot, which 

would have an irreparable impact on the right to vote of African Americans in North Carolina. 

13) The proposed amendment further harms the NC NAACP because the proposed 

amendment and its ballot language are vague and misleading. In addition, the proposed 

amendment is incomplete, such that the true effects of the amendment cannot be known to voters 

until subsequent implementing legislation is passed by the General Assembly. It will be 

difficult, if not impossible, for the NC NAACP to inform its members and voters about the likely 

impact of the proposed amendment, and the NC NAACP will be forced to divert significant 

resources away from its core activities to educate voters about the proposed amendment before 

the 2018 election. Members ofthe NC NAACP who are qualified, registered voters in North 

Carolina will also be confused about the vague, misleading, and incomplete ballot language. 

14) PlaintiffNC NAACP has standing to challenge the judicial vacancies amendment 

on behalf of its members and on its own behalf because it frequently litigates in court in order to 

vindicate the civil and political rights of its members. It thus has a strong and abiding interest in 

a fair and independent judiciary and will be harmed by the proposed constitutional amendment 

that would further politicize the judiciary and erode separation of powers principles that are 

themselves a form of protection for the rights of racial minorities. The proposed constitutional 

amendment also harms the NC NAACP because giving the General Assembly sole control over 

filling judicial vacancies endangers the NC NAACP's efforts to advocate for diversity in the 

North Carolina judiciary. The proposed amendment further harms the NC NAACP because the 

proposed amendment and its ballot language are vague and misleading. ill addition, the proposed 
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amendment is incomplete, such that the true effects of the amendment cannot be known to voters 

until subsequent implementing legislation is passed by the General Assembly. It will be 

difficult, if not impossible, for the NC NAACP to inform its members and voters about the likely 

impact of the proposed amendment, and the NC NAACP will be forced to divert significant 

resources away from its core activities to educate voters about the proposed amendment before 

the 2018 election. Members ofthe NC NAACP who are qualified, registered voters in North 

Carolina will also be confused about the vague, misleading, and incomplete ballot language. 

15) PlaintiffNC NAACP has standing to challenge the Board of Elections 

amendment on behalf of its members and on its own behalf because the NC NAACP and its 

members regularly advocate before, participate in, and monitor activities governed by the Board 

of Elections. The NC NAACP and its members will be harmed by the amendment because the 

amendment's proposal to change the Board of Elections from a nine-member body to an eight

member body and to give the General Assembly power to choose those members will invite 

deadlock from an evenly-divided Board of Elections and make the Board of Elections more 

partisan, less independent, and less able to conduct their mission in an impartial way. The 

proposed amendment further harms the NC NAACP because the proposed amendment and its 

ballot language are vague and misleading. In addition, the proposed amendment is incomplete, 

such that the true effects of the amendment cannot be known to voters until subsequent 

implementing legislation is passed by the General Assembly. It will be difficult, if not 

impossible, for the NC NAACP to inform its members and voters about the likely impact of the 

proposed amendment, and the NC NAACP will be forced to divert significant resources away 

from its core activities to educate voters about the proposed amendment before the 2018 election. 
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Members of the NC NAACP who are qualified, registered voters in North Carolina will also be 

confused about the vague, misleading, and incomplete ballot language. 

16) PlaintiffNC NAACP has standing to challenge the income tax cap amendment on 

behalf of its members and on its own behalf because the proposed constitutional amendment 

harms the NC NAACP, its m'embers, and the communities it serves, and its ability to advocate 

for its priority issues. Because the amendment places a flat, artificial limit on income taxes, it 

prohibits the state from establishing graduated tax rates on higher-income taxpayers and, over 

time, will act as a tax cut only for the wealthy. This tends to favor white households and 

disadvantage people of color, reinforcing the accumulation of wealth for white taxpayers and 

undermining the financing of public structures that have the potential to benefit non-wealthy 

people, including people of color and the poor. For example, historically in North Carolina, 

decreased revenue produced by income tax cuts in the state has resulted in significant spending 

cuts that disproportionately hurt public schools, eliminated or significantly reduced funding for 

communities of color, and otherwise undermined economic opportunity for the non-wealthy. 

Because the amendment is misleading, NC NAACP will be forced to divert significant resources 

away from its core activities to educate voters about it before the 2018 election. Members of the 

NC NAACP who are qualified, registered voters in North Carolina will also be confused about 

the vague, misleading, and incomplete ballot language. 

17) Plaintiff Clean Air Carolina is a not-for-profit corporation founded in 2002. 

Clean Air Carolina has approximately 3,400 members in North Carolina. Its mission is to ensure 

cleaner air quality for all North Carolinians through education and advocacy and by working 

with its partners to reduce sources of pollution, including Greenhouse Gases ("GHGs"). Its 
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primary goal is to improve health by achieving the cleanest air possible. Clean Air Carolina is 

based in Charlotte, North Carolina and works on regional and statewide issues. 

18) Plaintiff Clean Air Carolina has standing to challenge the proposed amendments 

on behalf of its members in that its members would otherwise have standing to sue in their own 

rights; the interests it seeks to protect are germane to its purpose, which includes the core 

mission of improving health by achieving the cleanest air possible; and neither the claim 

asserted, nor the relief requested, requires the participation of individual members in the lawsuit. 

19) Plaintiff Clean Air Carolina has standing to challenge the income tax cap 

amendment on behalf of its members and on its own behalf because the proposed constitutional 

amendment harms Clean Air Carolina, its members, and the communities it serves, and its ability 

to advocate for its priority issues. Clean Air Carolina advocates for increased state spending on 

measures that will improve air quality and mitigate against global climate change. Clean Air 

Carolina has encouraged its members to support the Governor's proposed 2018 budget which 

included increased spending for environmental protection. Clean Air Carolina's "Particle Falls" 

educational exhibits have received state funding, passed through the N. C. Department of 

Transportation and donated by the N.C. Clean Energy Technology Ce~ter at N.C. State 

University. Clear Air Carolina will be harmed by the amendment to cap the state income tax at 

7%. Clean Air Carolina is concerned that the Department of Environmental Quality is already 

severely underfunded. Clear Air Carolina is also concerned that too little state money is spent on 

non-highway transportation solutions including bike and pedestrian improvements, buses, light, 

commuter, and heavy rail. Such spending helps reduce driving and improves air quality and 

minimizes impacts to climate change. If the income tax cap is lowered from 10% to 7%, Clean 

Air Carolina will be limited in its efforts advocating for more state spending on clean air and 
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climate issues. As the climate continues to warm and global climate change becomes 

increasingly pressing, this limitation will become increasingly severe. 

20) Plaintiff Clean Air Carolina has standing to challenge the judicial vacancies 

amendment on behalf of its members and on its own behalf because it frequently litigates in 

court in order to to protect clean air in North Carolina and to mitigate against climate change. 

Clean Air Carolina has participated as a plaintiff in several lawsuits challenging the construction 

of new highways in North Carolina. Clean Air Carolina has also participated in the North 

Carolina Court of Appeals as amicus curiae in a case challenging Carolinas Cement Company's 

harmful air permit in the N.C. Court of Appeals in 2015. Further, Clean Air Carolina has 

recently participated as a petitioner in the N.C. Office of Administrative Hearings challenging a 

coal fired power plant air permit du~ to excessive bromide limits, and has submitted comments to 

the N.C. Department of Air Quality on numerous air permits in order to exhaust its 

administrative remedies in case legal action in N.C. state courts becomes necessary. Clean Air 

Carolina will be harmed by the provision shifting control of appointments to judicial vacancies 

from the Governor to the N.C.G.A. because it is concerned that this is likely to make the 

judiciary less independent and more political. Clean Air Carolina members will harmed because 

they will be deprived of their constitutional right to participate in the selection of judges through 

the electoral process in a significant way-the purpose and effect of the proposed amendment are 

to concentrate power over the judiciary in the legislature, rather than distributing it amongst the 

three branches. Moreover, Clean Air Carolina is further harmed because the amendment 

includes vague language and will require subsequent implementing legislation. As such, it is 

difficult for Clean Air Carolina to inform its members about the likely impact of the proposed 

amendment. 
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21) Defendant Philip Berger is the President Pro Tempore of the North Carolina 

Senate. Defendant Berger led the North Carolina Senate in its passage of Session Laws 2018-

119, 128, 132, and 133. Defendant Berger is sued in his official capacity. 

22) Defendant Tim Moore is the Speaker of the North Carolina House of 

Representatives. Defendant Moore led the North Carolina House of Representatives in its 

passage of Session Laws 2018-119, 128, 132, and 133. Defendant Moore is sued in his official 

capacity. 

23) Defendant North Carolina Bipartisan State Board of Elections and Ethics 

Enforcement is a state agency of North Carolina headquartered in Wake County, which 

administers the election laws of the State of North Carolina and which will be responsible for 

placing the Constitutional Amendments onto the ballot. 

24) Defendant Andrew Penry is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Penry is sued in his official capacity. 

25) Defendant Joshua Malcolm is a member of the Bipartisan State Board of 

Elections and Ethics Enforcement, which administers the election laws of the State of North 

Carolina and which will be responsible for placing the Constitutional Amendments onto the 

ballot. Defendant Malcolm is sued in his official capacity. 

26) Defendant Ken Raymond is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Raymond is sued in his official capacity. 
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27) Defendant Stella Anderson is a member ofthe Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Anderson is sued in her official capacity. 

28) Defendant Damon Circosta is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Circosta is sued in his official capacity. 

29) Defendant Stacy Eggers IV is a member of the Bipartisan State Board of 

Elections and Ethics Enforcement, which administers the election laws of the State of North 

Carolina and which will be responsible for placing the Constitutional Amendments onto the 

ballot. Defendant Eggers is sued in his official capacity. 

30) Defendant Jay Hemphill is a member of the Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Hemphill is sued in his official capacity. 

31) Defendant Valerie Johnson is a member ofthe Bipartisan State Board of Elections 

and Ethics Enforcement, which administers the election laws of the State of North Carolina and 

which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Johnson is sued in her official capacity. 

32) Defendant John Lewis is a member of the Bipartisan State Board of Elections and 

Ethics Enforcement, which administers the election laws of the State of North Carolina and 
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which will be responsible for placing the Constitutional Amendments onto the ballot. Defendant 

Lewis is sued in his official capacity. 

JURISDICTION AND VENUE 

33) The Superior Court has jurisdiction over this action pursuant to Article 26, 

Chapter 1, of the North Carolina General Statutes and N.C. Gen. Stat §§1-253 et seq. and 7A-

245(a). 

34) Venue for this action is proper in Wake County pursuant to N.C. Gen. Stat. § 1-

77(2), in that Defendants are named herein in their official capacity and the causes of action 

asserted herein arose from the official acts of the N.C.G.A. occurring in Wake County, North 

,Carolina. 

35) Defendants lack sovereign immunity with respect to the claims asserted because 

Plaintiffs seeks declaratory relief and injunctive relief directly under the North Carolina 

Constitution, and no other adequate remedy at law is available or appropriate, and because the 

claims in this case arise under the exclusive rights and privileges enjoyed by North Carolina 

citizens under the North Carolina Constitution. 

FACTS AND ALLEGATIONS 

The Unconstitutional N.C.G.A. 

36) The N.C.G.A. is comprised of 50 Senate seats and 120 House of Representative 

seats pursuant to the North Carolina Constitution, Art. II, §§ 2, 4. 

37) In 2011, following the decennial census, the N.C.G.A. redrew the boundaries of 

North Carolina legislative districts for both the NC Senate and the NC House of Representatives. 

The districts were enacted in July 2011. 

13 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 134-

38) The N.C.G.A. unconstitutionally and impermissibly segregated voters by race in 

drawing the 2011 legislative maps, resulting in legislative districts that unlawfully packed black 

voters into election districts in concentrations not authorized or compelled under the Voting 

Rights Act of 1965. 

39) On November 4, 2011, the NC NAACP joined by three organizations and forty-

six individual plaintiffs filed a state court action, NC NAACP v. North Carolina, 11 CVS 16940 

(Wake Cty. Super. ct. filed Nov. 4, 2011), that raised state and federal claims challenging the 

districts as unconstitutionally based on race. That case was consolidated for all purposes with 

Dickson v. Rucho, 766 S.E.2d 238 (N.C. 2014), vacated, 135 S. Ct. 1843 (2015) (mem.), 

remanded to 781 S.E.2d 404 (N.C. 2015); vacated and remanded, 198 L. Ed. 2d 252 (U.S. 2017) 

(mem.), remanded 813 S.E.3d 230 (N.C. 2017). 

40) On May 19,2015, plaintiffs Sandra Little Covington et. at, filed a parallel 

challenge in federal court alleging that twenty-eight districts, nine Senate districts and nineteen 

House of Representative districts, were unlawful racial gerrymanders in violation of the Equal 

Protection Clause of the Fourteen Amendment of the United States Constitution. Covington v. 

North Carolina, 316 F.R.D. 117 (M.D.N.C. 2016). 

41) In August 2016, the three-judge federal district court panel unanimously ruled for 

plaintiffs, holding that "race was the predominant factor motivating the drawing of all challenged 

districts," and struck down the twenty-eight challenged districts (nine Senate districts and 

nineteen House districts) as the result of an unconstitutional racial gerrymander. See Covington 

v. North Carolina, 316 F.R.D. 117, 124, 176 (M.D.N.C. 2016), affd, 581 U.S. --, 137 S.Ct. 

2211 (2017) (per curiam). 
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42) On June 5, 2017, the United States Supreme Court summarily affirmed the lower 

court's ruling that the twenty-eight challenged districts were the result of an unconstitutional 

racial gerrymander, North Carolina v. Covington, 581 U.S. --, 137 S.Ct. 2211 (2017) (per 

curiam). On June 30, 2017, mandate issued as to the U.S. Supreme Court's order affirming the 

lower court'sjudgrnent. See Certified Copy of U.S. Supreme Court Order, ECF No. 158, 

Covington v. North Carolina, 15-cv-03399-TDS-JEP (filed June 30, 2017). 

43) The United States Supreme Court, however, vacated and remanded the lower 

court's remedial order for a special election, ordering the lower court to provide a fuller 

explanation of its reasoning for the U.S. Supreme Court's review, North Carolina v. Covington, -

-- U.S. ---, 137 S. Ct. 1624 (2017) (per curiam). 

44) On remand, the three-judge panel granted the N.C.G.A. an opportunity to propose 

a new redistricting plan to remedy the unconstitutional racial gerrymander. Covington v. North 

Carolina, 283 F.Supp.3d 410,417-18 (M.D.N.C. 2018). In August 2017, the N.C.G.A. 

submitted a proposed remedial map - drawn by Dr. Thomas Hofeller, the same mapmaker the 

General Assembly had hired to draw the 2011 invalidated maps - that redrew a total of 117 of 

the 170 state House and Senate districts from the 2011 unconstitutionally racially-gerrymandered 

maps.Id. at 418. 

45) After reviewing the General Assembly's remedial plan, the three-judge panel 

determined that a number of the new districts put forward by the N.C.G.A. in its 2017 remedial 

plan were essentially continuations ofthe old, racially gerrymandered districts that had been 

previously rejected as unconstitutional and either failed to remedy the unconstitutional racial 

gerrymander or violated provisions ofthe North Carolina Constitution. Id. at 447-58. For those 

defective districts, the three-judge panel adopted remedi.al districts proposed by a court-
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appointed special master. Id. at 447-58. The United States Supreme Court affirmed the districts 

adopted by the three-judge panel, except for certain districts in Wake and Mecklenburg Counties 

that had not been found to be tainted by racial gerrymanders, but were drawn in alleged violation 

of the state constitutional prohibition against mid-decade redistricting. North Carolina v. 

Covington, 138 S.Ct. 2548 (2018). 

46) In order to cure the 2011 unconstitutional racial gerrymander, the remedial maps 

redrew 117 legislative districts, more than two-thirds of the total seats in the General Assembly. 

47) In November of2018, elections for all N.C.G.A. seats will be held based on the 

redrawn districts, the first opportunity that voters will have had since before 2011 to choose 

representatives in districts that have not been found to be the illegal product of an 

unconstitutional racial gerrymander. 

48) Since June 5, 2017, the N.C.G.A. has continued to act and pass laws. 

Limitation on actions of usurpers 

49) When the Supreme Court issued its mandate in Covington, the N.C.G.A. ceased 

to be a legislature with any de jure or de facto lawful authority, and became a usurper legislature 

. See Van Amringe v. Taylor, 108 N.C. 196, 12 S.B. 1005, 1007-08 (1891) (once it becomes 

known that an officer is in his position illegally, that officer ceases to have de facto status, but is 

a usurper to the office); State v. Carroll, 38 Conn. 449, 473-74 (1871) (acts of an officer elected 

under an unconstitutional law are only valid before the law is adjudged as such); State v. Lewis, 

107 N.C. 967, 12 S.E. 457, 458 (1890) (the acts of an officer elected pursuant to an 

unconstitutional law are invalid after the unconstitutionality of the law has been judicially 

determined); Keeler v. City of Newbern, 61 N.C. 505, 507 (1868) (mayor and town council lack 

public presumption of authority to office, making them usurpers). 
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50) As the N.C. Supreme Court has explained: 

The ascertainment of the popular will or desire of the electors under the mere 
semblance of an election unauthorized by law is wholly without legal force or 
effe.ct, because such election has no legal sanction. In settled, well regulated 
government, the voice of electors must be expressed and ascertained in an orderly 
way prescribed by law. It is this that gives order, certainty, integrity of character, 
dignity, direction and authority of government to the expression of the popular 
will. An election without the sanction of the law expresses simply the voice of 
disorder, confusion and revolution, however honestly expressed. Government 
cannot take notice of such voice until it shall in some lawful way take on the 
quality and character of lawful authority. This is essential to the integrity and 
authority of government. 

VanAmringe, 108 N.C. at 198, 12 S.E. at 1006. 

51) To the extent that a usurper legislature may engage in any official acts, the only 

actions they may take are those day-to-day functions of its office necessary to avoid chaos and 

confusion. See also Dawson v. Bomar, 322 F.2d 445 (6th Cir.1963) (''the doctrine of avoidance 

of chaos and confusion which recognizes the common sense principle that courts, upon balancing 

the equities between the individual complainant and the public at large, will not declare acts of a 

malapportioned legislature invalid where to do so would create a state of chaos and confusion"); 

Butterworth v. Dempsey, 237 F. Supp. 302, 311 (D. Conn. 1964) (enjoining the Connecticut 

legislature from passing any new legislation unless reconstituted in constitutionally-drawn 

districts, but staying that order so long as the Court's timeframe for enacting new districts is 

followed). In keeping with this principle, some of the actions taken by the usurper N.C.G.A. 

since the U.S. Supreme Court issued its mandate in Covington may have been permissible under 

this exception for day-to-day functions. 

52) Similarly, a usurper legislature may take actions to reconstitute itself in a legal 

fashion. See Kidd v. McCanless, 200 Tenn. 273, 281 (1956) (determining that an 

unconstitutionally apportioned legislature must have a way to reapportion itself so as not to bring 
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about the destruction of the state). See also Ryan v. Tinsley, 316 F.2d 430,432 (10th Cir. 1963) 

(noting the need for a malapportioned legislature to be able to pass an act of reapportionment.). 

Thus, the federal court in Covington lawfully gave the N.C.G.A. the opportunity to reapportion 

itself, while noting that the status of the N.C.G.A. as a usurper more generally was an "unsettled 

question of state law" which should be "more appropriately directed to North Carolina courts, 

the final arbiters of state law." Covington v. North Carolina, 270 F. Supp. 3d 881,901 

(M.D.N.C.2017). 

53) Amending the N.C. Constitution cannot be considered essential to the day-to-day 

functions oflegislative office, nor is it necessary to avoid chaos and confusion. fu fact, allowing 

this unconstitutional body to amend the fundamental law of the state, of which they themselves 

are in violation, would itself result in chaos. It has been adjudged by the United States Supreme 

Court that the current legislature is illegally constituted by way of an unconstitutional racial 

gerrymander - chaos will result if this undemocratically elected body is permitted to take such 

fundamental steps. Elections based on legal boundaries will take place this November. fu 

January 2019 a constitutional de jure legislature will take office. That constitutional body may 

take up the matter of constitutional amendments and place any proposals that achieve a three

fifths majority on a future ballot so long as they are presented before the people in a clear, 

complete, and unambiguous way. 

Constitutional Amendments 

54) N.C. Const. Art. I § 2 establishes that "[a]ll political power is vested in and 

derived from the people; all government of right originates from the people, is founded upon 

their will only, and is instituted solely for the good of the whole." 
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55) N.C. Const. Art. I § 3 requires that the people of North Carolina "have the 

inherent, sole, and exclusive right of regulating the internal government and police thereof, and 

of altering or abolishing their Constitution and fonn of government whenever it may be 

necessary to their safety and happiness; but every such right shall be exercised in pursuance of 

law and consistently with the Constitution of the United States." 

56) N.C. Const. Art. I § 35 establishes that" [a] frequent recurrence to fundamental 

principles is absolutely necessary to preserve the blessings of liberty." 

57) N.C. Const. Art. XIII establishes the procedures for amending the North Carolina 

Constitution. 

58) Specifically, Art XIII § 4 sets out the procedures by which the N.C.G.A. may 

initiate amendments to the Constitution, mandating that a "proposal" of an "amendment or 

amendments" to the Constitution may be initiated by the N.C.G.A., "but only if three-fifths of all 

the members of each house shall adopt an act submitting the proposal to the qualified voters of 

the State for their ratification or rejection." 

59) Three-fifths of all the members of the North Carolina House of Representatives 

equals 72 members. Three-fifths of the N.C. Senate equals 30 Senators. 

60) Art XIII § 4 further requires that "the proposal shall be submitted at the time and 

in the manner prescribed by the General Assembly." Thereafter, "[i]f a majority of the votes cast 

thereon are in favor of the proposed new or revised Constitution or constitutional amendment or 

amendments, it or they shall become effective January first next after ratification by the voters 

unless a different effective date is prescribed in the act submitting the proposal or proposals to 

the qualified voters." 
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61) In comparison to the requirements for amending the state Constitution, the usual 

process for passing legislation entails ratification of a bill by a majority of both houses of the 

legislature and then the Governor's signature. 

62) Courts in other jurisdictions have adjudged the requirement to submit a proposal 

to the voters to mean that the proposal must be fairly and accurately reflected on the ballot. See, 

e.g., Armstrong v. Harris, 773 So.2d 7, 12 (Fla. 2000) (requiring accuracy on a Florida ballot 

based on a substantively identical provision in the Florida constitution); Breza v. Kiffmeyer, 723 

N.W.2d 633,636 (Minn. 2006) (requiring accuracy on a Minnesota ballot provision to amend 

that state's constitution based on substantively identical provision). 

63) It is well established under North Carolina law that voters must be presented with 

clear, accurate information on ballots. N.C. Gen. Stat. § 163A-1108, requires the Board of 

Elections to ensure that official ballots, among other things, "[p ]resent all candidates and 

questions in a fair and nondiscriminatory manner." N.C. Gen. Stat. § 163A-1108(1)-(2). See 

also Sykes v. Belk, 278 N.C. 106, 119, 179 S.E.2d 439,447 (1971) (noting that a ballot may be 

invalidated if it contains a "misleading statement or misrepresentation"). 

64) North Carolinians have amended their constitution only six times in the past 

fifteen years. 

65) Since the current N.C. Constitution was adopted in 1971, it has been amended 

forty-five times. Only two of those amendments have required any additional implementing 

legislation after the amendments were voted upon by the citizens of North Carolina. See N.C. 

Sess L. 1983-526 (implementing the Constitutional amendment to allow the Supreme Court to 

review decisions of the N.C. Utilities commission), and N.C. Sess. L. 1998-212 § 19.4 

(implementing the constitutional amendment creating rights for victims of crimes). Unlike in the 
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instant case, this implementing legislation did not add substantively to the amendment that had 

been placed before the voters. Moreover, the legitimacy of the proposals was never adjudicated 

by any court. 

The Challenged 2018 Proposed Amendments 

66) In the final two days ofthe 2018 regular legislative session, the N.C.G.A. went 

beyond its day-to-day business and hurriedly passed six bills that would place six constitutional 

amendments before the voters: Session Laws 2018-96, 110, 117, 118, 119, and 128. 

67) Four of the six amendments, Session Laws 2018-117, 118, 119, and 128, were the 

subject of the original Complaint for Declaratory and Injunctive Relief and a Motion for 

Temporary Restraining Order ("TRO") filed in this matter on August 6, 2018. A similar 

challenge related to two of those constitutional amendments-Session Laws 2018-117 and 

lI8-was filed the same day by the Governor. 18 CVS 9805, Wake County. 

68) The next day, Wake County Superior Court Judge Paul Ridgeway transferred 

both matters to a three-judge panel of the Superior Court, and on August 21, 2018, the three

judge panel issued a final order as to the motions for preliminary injunctive relief in both 

cases. The Order enjoined the Board of Elections from placing the constitutional amendment 

proposals authorized by the Boards and Commissions and Judicial Vacancies Amendment 

proposals on the November 2018 ballot, fmding that key elements of the ballot questions for 

these two amendments would either mislead or not sufficiently inform voters about the proposed 

amendments. But, the panel declined to enjoin the Board from placing amendment proposals 

authorized by the Voter ID and Tax Cap Amendments on the November 2018 ballot. 

69) In response,.the N.C.G.A. convened a special session, beginning on August 24, 

2018, at which it took up new versions ofthe Judicial Vacancies and the Boards and 
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Commissions Amendments. Both bills passed both chambers, and they were enacted as Session 

Laws 2018-132 and 2018-133 on August 27,2018. 

The Board of Elections Amendment 

66) Session Law 2018-133, "An Act to amend the Constitution of North Carolina to 

establish a bi-partisan board of ethics and elections enforcement" was ratified by the House of 

Representatives on August 24, 2018, and by the Senate on August 27, 2018. 

67) The constitutional amendment proposed in Session Law 2018-132 will appear on 

the ballot misleadingly as "Constitutional amendment to establish an eight-member Bipartisan 

Board of Ethics and Elections Enforcement in the Constitution to administer ethics and elections 

law." 

68) The amendment states that it would amend N.C. Const. Art. IV, § 11, and 

purports to establish a "Bipartisan State Board of Ethics and Elections Enforcement" to 

administer ethics and elections laws. The Board shall consist of eight members and no more 

than four members may be registered with the same political affiliation. All appointments shall 

be made by the N.C.G.A. 

69) Additional implementing legislation will be required to clarify and establish the 

full meaning of the amendment. 

70) Session Law 2018-132 passed the N.C. State House of Representatives by a vote 

of73-33 and passed the N.C. State Senate by a vote of32-14. In the House, the total number of 

aye votes was just one vote over the three-fifths contingent required for a constitutional 

amendment and in the Senate just two votes over the required margin. 
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The Judicial Vacancies Amendment 

71) Session Law 2018-132, "An Act to amend the Constitution of North Carolina to 

provide for nonpartisan judicial merit commissions for the nomination and recommendation of 

nominees when filling vacancies in the office of justice or judge of the general court of justice 

and to make other conforming changes to the Constitution" was ratified by the House of 

Representatives on August 24,2018 and by the Senate on August 27,2018. 

72) The constitutional amendment proposed in Session Law 2018-132 will appear on 

the ballot misleadingly as "Constitutional amendment to change the process for filling judicial 

vacancies that occur between judicial elections from a process in which the Governor has sole 

appointment power to a process in which the people of the State nominate individuals to fill 

vacancies by way of a commission comprised of appointees made by the judicial, executive, and 

legislative branches charged with making recommendations to the legislature as to which 

nominees are deemed qualified; then the legislature will recommend at least two nominees to the 

Governor via legislative action not subject to gubernatorial veto; and the Governor will appoint 

judges from among these nominees." 

73) The amendment would alter N.C. Const. Art. II, § 22 and IV, §§ 10; 18;19; 

23. The amendment would remove the Governor's broad authority to appoint judges to fill 

vacancies. Instead, the amendment would require the Governor to select a judge from one of at 

least two candidates presented to him by the N.C.G.A., which it would select from nominations 

submitted by the public to a so-called "Nonpartisan Judicial Merit Commission." In the event 

that the Governor did not appoint any of the preselected nominees put forward by the N.C.G.A. 

within ten days, the legislature itself would have the power to fill the vacancy. 
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74) Additional implementing legislation will be required to clarify and establish the 

full meaning of the amendment. 

75) Session Law 2018-132 passed the N.C. State House of Representatives by a vote 

of72-34 and passed the N.C. State Senate by a vote of32-13. fu the House, the total number of 

aye votes was exactly the three-fifths required for a constitutional amendment without a vote to 

spare, and in the Senate just two votes over the required margin. 

The Voter ID Amendment 

76) On June 28,2018, the N.C.G.A. passed Session Law 2018-128, "An Act to 

Amend the North Carolina Constitution to require photo identification to vote in person." 

77) The constitutional amendment proposed in Session Law 2018-128 will appear on 

the ballot misleadingly as "Constitutional amendment to require voters to provide photo 

identification before voting in person." 

78) The amendment would alter N.C. Const. Art. VI, §§ 2; 3, and would require 

individuals voting in person to present photo identification before doing so. The bill does not 

specify what might qualify as "photo identification." Rather, the amendment states that the 

N.C.G.A. will enact general laws governing the requirement of such photographic identification, 

''which may include exceptions." The amendment does not specify what these exceptions might 

be. Thus, the amendment expressly requires additional implementing legislation. 

79) Session Law 2018-128 passed the N.C. House of Representatives by a vote of 74-

43 and the N.C. Senate by a vote of 33-12. In the House the number of aye votes was just two 

votes over three fifths contingent required for a constitutional amendment, and in the Senate the 

number was just three votes over. 
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The Tax Cap Amendment 

80) On June 28, 2018, the N.C.G.A. passed Session Law 2018-119, "An Act to 

Amend the North Carolina Constitution to provide that the maximum tax rate on incomes cannot 

exceed seven percent." 

81) The constitutional amendment proposed in Session Law 2018-119 will appear on 

the ballot misleadingly as "Constitutional amendment to reduce the income tax rate in North 

Carolina to a maximum allowable rate of seven percent (7%)." 

82) The amendment would alter N.C. Const. Art. V" § 2. It would lower the 

maximum state income tax rate from ten percent to seven percent. 

83) Session Law 2018-119 passed the N.C. Senate by a vote of34-13 and passed the 

N.C. House of Representatives by a vote of73-45. In the Senate the number of aye votes was 

just four votes over three fifths contingent required for a constitutional amendment, and in the 

House the number was just one vote over. 

Ballot Language for the 2018 Proposed Constitutional Amendments 

84) Until very recently, responsibility for writing explanatory captions for proposed 

constitutional amendments on the ballot belonged to the Constitutional Amendments Publication 

Commission, comprised of the Secretary of State, the Attorney General, and the Legislative 

Operations Chief. N.C. Sess. L. 2016-109. 

85) Shortly after the Constitutional Amendments Publication Commission announced 

its plan for holding meetings and receiving public input in order to draft the captions for the six 

constitutional amendments, the N.C.G.A. called itself back into a special legislative session on 

July 24,2018, with less than 24 hours' notice to the public. 
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86) One of the purposes ofthe July 24,2018, session was to pass legislation removing 

the caption writing authority from the Commission. 

87) On July 24,2018, the NC House and Senate passed House Bill 3, which 

eliminates the authority of the Commission to draft the explanatory captions and instead requires 

that proposed constitutional amendments on the North Carolina ballot simply be captioned 

"Constitutional Amendment." In addition, House Bill 3 mandates that the only other explanatory 

text to be presented on the ballot is the question presented in the legislation containing the 

proposed constitutional amendment as drafted by the N.C.G.A. 

88) On July 27,2018, Governor Cooper vetoed House Bill 3, stating: 

These proposed constitutional amendments would dramatically weaken our 
system of checks and balances. The proposed amendments also use misleading 
and deceptive terms to describe them on the ballot. 

89) On August 4,2018, the N.C.G.A. returned for a special session. Before the session 

commenced, several members ofthe N.C.G.A. leadership, including Defendant Berger, held a 

press conference. At this press conference Senator Berger acknowledged the ambiguity inherent 

in the Judicial Vacancies amendment, but stated his belief that statements at the press conference 

could be used by a court to infer legislative intent, and thus clarify any ambiguity. 

90) During the special session, Governor Cooper's veto of House Bill 3 was 

overridden 70-39 in the House and 28-12 in the House. 

CLAIMS FOR RELIEF 

92) Plaintiffs reallege and incorporate herein by reference the foregoing paragraphs of 

this Complaint. 
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93) There exists a present controversy between Plaintiffs on the one hand, and 

Defendants on the other hand, as to the status of the N.C.G.A. subsequent to the U.S. Supreme 

Court mandate in Covington. 

94) Plaintiffs seek a declaratory judgment that, pursuant to the U.S. Supreme Court's 

June 30, 2017, mandate in Covington, the N.C.G.A. ceased to be a legislature with any de facto 

lawful authority and assumed usurper status. To the extent that they had any power to act, it was 

limited to those acts necessary to avoid chaos and confusion, such as acts necessary to conduct 

the day-to-day business ofthe state, but the usurper N.C.G.A. may not take steps to modify the 

N.C. Constitution. Art I § 2, 3, 35 and Art XIII § 4. 

95) Plaintiffs seek a declaratory judgment that because the N.C.G.A. was without 

authority to pass Session Laws 2018-119, 128, 132, and 133they are void ab initio. 

a. Session Law 2018-119 was passed by the illegal act of usurpers and is 

void ab initio. 

b. Session Law 2018-128 was passed by the illegal act of usurpers and is 

void ab initio. 

c. Session Law 2018-132 was passed by the illegal act of usurpers and is 

void ab initio. 

d. Session Law 2018-133 was passed by the illegal act of usurpers and is 

void ab initio. 

96) There exists a present controversy between Plaintiffs on the one hand, and 

Defendants, on the other hand, as to the constitutionality ofthe actions of the N.C.G.A. with 

respect to the passage of Session Laws 2018-119, 128, 132, and 133. 
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97) Plaintiffs seek a declaratory judgment that the N.C.G.A. is in violation of N.C. 

Const. Art I, § 2, 3, 35 and Art. XIII, § 4 because its proposed language for presenting the 

constitutional amendments contained in Session Laws 2018-119, 128, 132, and 133 on the 

2018 ballot does not satisfy the constitutional requirement that the legislature submit the 

proposal of the amendment to the qualified voters of North Carolina in that the amendments 

and the ballot descriptions are vague and misleading. 

a. Session Law 2018-132 will be presented on the ballot with vague and 

misleading language that highlights a "nonpartisan merit-based system" for the filling of judicial 

vacancies and fails to acknowledge that the Amendment will move power for the filling of 

judicial vacancies from the Governor to the N.C.G.A. Senate Bill 814 gives the N.C.G.A.-a 

partisan, political body-the power to nominate the ultimate candidates for judicial vacancies to 

the Governor. The omission of these sweeping new grants of power to the N.C.G.A. from the 

ballot language is misleading. By failing even to note this fundamental change to the NC 

Constitution in the caption, the N.C.G.A. has failed in its duty to submit the amendment proposal 

to the qualified voters of North Carolina. 

b. Session Law 2018-128 will be presented on the ballot with vague and 

misleading language stating that the NC Constitution will be amended "to require photo 

identification to vote in person" without in anyway specifying what this voter ID will consist of, 

and without acknowledging that the amendment requires the N.C.G.A. to pass additional 

legislation determining what photographic identification will be sufficient, and without 

specifying that there may be exemptions and what they will be. Under this broad language, the 

N.C.G.A. could later require something as difficult to obtain as a United States Passport before 

allowing a person to vote, effectively disenfranchising the overwhelming majority of the 
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population. On the other extreme, the N.C.G.A. may fail to enact any implementing legislation, 

leading to chaos as precints enact different inconsistent requirements. By presenting only this 

vague and misleading question on the ballot, the N.C.G.A. has failed in its duty to submit the 

amendment proposal to the qualified voters of North Carolina. 

c. Session Law 2018-119 will appear on the ballot as "Constitutional 

amendment to reduce the income tax rate in North Carolina to a maximum allowable rate of 

seven percent (7%)." The phrase "reduce the income tax rate in North Carolina," suggests that 

the tax rate currently applicable in the state will be reduced and thus misleads the voters. In fact, 

the current income tax rate is 5.5% ,well below 7%. The amendment itself will actually lower the 

maximum allowable income tax cap-which is currently set at 10%. By presenting this 

misleading question on the ballot, the N.C.G.A. has failed in its duty to submit the amendment 

proposal to the qualified voters of North Carolina. 

98) Plaintiffs seek a declaratory judgment from this Court stating the N.C.G.A. is in 

violation of N.C. Const. Art I, § 2, 3, 35 and Art. XIII, § 4 because the vague and incomplete 

language in Session Laws 2018-119, 128, 132, and 133does not satisfy the requirement to 

submit the proposal of the constitutional amendment to the qualified voters of North 

Carolina. 

a. Session Law 2018-128 includes the vague, unfinished new requirement 

that "voters offering to vote in person shall present photographic identification before voting. 

The General Assembly shall enact general laws governing the requirements of such 

photographic identification, which may include exceptions. " (emphasis added). This provision 

expressly requires additional legislation to determine what photographic identification will 
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consist of and what exceptions will be made. The N.C.G.A. has therefore failed to present a full 

proposal to the people of North Carolina. 

b. Session Law 2018-133 includes vague language suggesting that the main 

purpose ofthe amendment is to establish a Bipartisan Board of Ethics and Elections Enforcement 

when in actuality, such a Board already exists, and it is already bipartisan. Skirting court rulings 

in recent litigation regarding this board is, in fact, the intended outcome ofthis amendment-an 

outcome that is hidden by voters by the benign language on the ballot. The ballot language is 

also misleading by omission. It fails to explain that although the governor makes appointments to 

the eight member board, it is from a list provided by the legislature, in yet another power shift . 

The full scope and force of this amendment is not fully before the people. 

c. The ballot language for Session Law 2018-132 misinforms the voter by 

stating that the amendment would move North Carolina "from a process in which the Governor 

has sole appointment power to a process in which the people of the State nominate 

individuals ... " Currently, the local bar of the judicial district in which there is a vacancy 

nominates five candidates for the governor to consider in filling the vacancy. Members of the 

local bar are "people of the State," and it is thus misleading to imply that citizens of North 

Carolina do not have a role in the current process, or that the Governor has "sole appointment 

power." The new ballot language is also misleading by omission. Currently, an appointed judge 

fmishes the term of his or her predecessor. Session Law 2018-132 would extend the term of the 

appointed judge by two years, which means a judge may serve up to four years before standing 

for election. The ballot language makes no mention of this. It also fails to mention what 

happens if Governor does not appoint one of the candidates presented by the N.C.G.A. 

Depending on the timing, the appointment would then be made by either the Chief Justice or the 
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N.C.G.A. Because the ballot language omits any information about these significant changes to 

the makeup of our judiciary, the full scope and force of this amendment is not fully before the 

people. 

PRAYER FOR RELIEF 

WHEREFORE, based upon all the allegations contained in the foregoing paragraphs, 

Plaintiffs respectfully request that this Court: 

1. Adjudge and declare that following the U.S. Supreme Court mandate in 

Covington, the N.C.G.A. ceased to be a legislature with any dejure or defacto lawful 

authority and assumed usurper status; 

2. Adjudge and declare that a usurper legislature is not empowered to place 

constitutional amendments on the ballot pursuant to Art I § 2, 3,35 and Art XIII § 4; 

3. Adjudge and declare that the vague and intentionally misleading 

questions that will appear on the ballot for the amendment set forth in Session Laws 

2018-119, 128, and 132 violate the N.C.G.A.'s responsibility to place the proposal of 

the constitutional amendments before the people; 

4. Adjudge and declare that the vague and incomplete language in Session 

Laws 2018-128, 132, and 133, which will require further implementing legislation, 

does 11,0t amount to a proposal to be presented to the public pursuant to Art. XIII, § 4; 

5. Adjudge and declare that Session Laws 2018-119, 128, 132, and 133 

are void ab initio; 

6. Issue preliminary and permanent injunctive relief prohibiting the 

Bipartisan State Board of Elections and Ethics Enforcement from including these 
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, amendments qn th~ ballot or in the alternative, anyairiendmellt to the Consitution 

ptoposed by 'Session Laws 2018~ 119, 128, 132; and 133 should ntb go into effect~ 

'7. Award cost,s to Plaintiffs plJrsl,.lantto N,C.Geh. Stat § 1'-263~ 

8. Award re~sonaqle attorneys' fe~s to Plaintiffs as pennitted by law; and 

'9. Grant any <nher 3J1d fvtther relief that the Cou;rt de,el:TiS to be jllst I'lnd 

R~spe:ct:fully SUbmitted, this the 19th Gay of September, 2018. 

Klfub~rley 
N.C, Bar' 
Pf,iVid Neal 
N.C. J3ar No, 27992 
Sou.thern Environmental Law Center 
60iWest Rose~ar:yStneet.§l.lite 220 
Chapel Hili, NC 27516-235.6, 
Telephone: (919) 967 .. 1450 
Facsimile: (919) 929.,9421 

Attorneys for !?lainiifft North Carolina State " 
Conference of tfw- Nqiionr;tl,A.ssociation for the 
Advanc¢.ment of Co!pred. Pet)ple; and Clean Air 
Carolina. 

sl Jrving Joyner 

Irying J oy!wr 
N.C.!.3arNo. 7830 

P.O. Bo~f74 
CarY, NCi7512 
Telepholle: (919) 319~83.5t} 
Facsimile: (919.) 530-6339 : .. \ .. ' 

Attorney-jt}; Plainiif! North C,arolina$tate Conference 
(jfthe NationC!l;J.ssociationior the Advancement b! 
Calated People 
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sl Daryl Atkinson 
slLeah Kang 

Daryl V. Atkinson 
N.C. Bar No. 39030 

LeahJ. Kang 
N.C. Bar No. 51735 

Forward Justice 
400 W. Main Street, Suite 203 
Durham, NC 27701 
Telephone: (919) 323-3889 

Attorneys for Plaintiff North Carolina State Conference 
of the National Associationfor the Advancement of 
Colored People 
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF ruSTICE 
SUPERIOR COURT DIVISION 

WAKE COUNTY 

NORTH CAROLINA STATE 
CONFERENCE OF THE NATIONAL 
ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE 
and CLEAN AIR CAROLINA, 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TIM MOORE, in his official capacity, PmLIP ) 
BERGER, in his official capacity, THE ) 
NORTH CAROLINA BIPARTISAN STATE ) 
BOARD OF ELECTIONS AND ETHICS ) 
ENFORCEMENT, ANDREW PENRY, in his ) 
official capacity, JOSHUA MALCOLM, in ) 
his official capacity, KEN RAYMOND, in his ) 
official capacity, STELLA ANDERSON, in ) 
her official capacity, DAMON CIRCOSTA, in ) 
his official capacity, STACY EGGERS IV, in ) 
his official capacity, JAY HEMPHILL, in his ) 
official capacity, VALERIE JOHNSON, in her ) 
official capacity, JOHN LEWIS, in his official ) 
capacity. ) 

Defendants. 
) 
) 

Civil Action No.18 CVS 9806 

0] c· ... w.:J 

-< :.~::' ('::'",1 

l:·:J 

2 
C) 
..... ; ..... 

\...0 
'f) 

c> "~-
CD 

PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY 

JUDGEMENT 

Pursuant to Rule 56(b) of the North Carolina Rules of Civil Procedure and the Rules of 

Practice and Procedure for the Superior and District courts, the Plaintiffs in the above-captioned 

civil actio~ North Carolina Conference of the National Association for the Advancement of 

Colored People and Clean Air Carolina move this Court for the entry of an order granting 

summary judgement in favor of Plaintiffs as to their claim that the General Assembly lacks 

authority to propose constitutional amendments. Plaintiffs submit that there is no genuine issue 

"Ti 

,---
["11 
0 
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as to any material fact and that Plaintiffs are entitled to a judgement as a matter of law on this 

claim. 

Prior to the hearing on this Motion, Plaintiffs will submit to the Court a brief in Support 

of their Motion for Partial Summary Judgement as allowed by the North Carolina Rules of Civil 

Procedure, the Rules of Practice and Procedure for the Superior and District Courts, and the local 

rules. 

WHEREFORE, Plaintiffs respectfully pray that this Court enter summary judgement for 

Plaintiffs. and that the Court grant Plaintiffs such other and further relief as it may deem just and 

proper. 

Respectfully submitted, this the 1st day of November, 2018. 

Jilln~ 
N.C. Bar No. 41333 
David Neal 
N.C. Bar No. 27992 
Southern Environmental Law Center 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516-2356 
Telephone: (919) 967-1450 
Facsimile: (919) 929-9421 . 

Attorneys for Plaintiffs North Carolina State 
Conjerence of the National Association for the 
Advancement of Colored People and Clean Air 
Carolina. 
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sl Irving Joyner 

Irving Joyner 
N.C. Bar No. 7830 

P.O. Box 374 
Cary, NC 27512 
Telephone: (919) 319-8353 
Facsimile: (919) 530-6339 

Attorney for Plaintiff North Carolina State Conforence 
of the National Associationfor the Advancement of 
Colored People 

sf Daryl Atkinson 
sf Leah Kang 

Daryl V. Atkinson 
N.C. Bar No. 39030 

Leahl Kang 
N.C. BarNo. 51735 

Forward Justice 
400 W. Main Street, Suite 203 
Durham, NC 27701 
Telephone: (919) 323-3889 

Attorneys for Plaintiff North Carolina State Conference 
of the National Association for the Advancement of 
Colored People 
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STATE OF NORTH CAROLINA F \ L. E [) IN THE GENERAL COURT OF JUSTICE 
COUNTY OF WAKE SUPERIOR COURT DIVISION 

"!I.l!L}liiJ \1 ,D 2: I I ' 18-CV-009806 
NORTH CAROLINA STATE CONFSR':ENCE ... )' 
OFTHENATIONALASSOCIAT~ONFO"R ,,,,,J, ;' c " 
THE, ADVANCEMENT OF COLqRJ1j)~KL C~'UiZ)t L:-'" 
PEOPLE and CLEAN AIR CAROLIN~L""'" ,~/ ....... ' 

Plaintiffs,' ) 
v. 

TIM MOORE, ill his official capacity, PHILIP 
BERGER, in his official capacity, THE NORTH 
CAROLINA RIP ARTISAN STAtE BOARD OF 
ELECTIONS AND ETHICS ENFORCEMENT, 
ANDREW PENRY, i:hhis official 
capacity, JOSHUA MALCOLM, in his official 
capacity, KEN RAYMOND, in rus official 
capacity, STELLA ANDERSON, 1n her official 
capacity, DAMON CIRCOSTA; in his official 
capacity, STACY EGGERS IV, in his official 
capacity, JAY HEMPHILL, in his ,official 
capacity, VALERIE JOHNSON, in her official 
capacity, JO:8N LEWIS, :in his official capacity, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENDANTS BERGERANl) MOORE'S 
ANSWER TO SECOND AMENDED 

COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 

COME NOW Defendants Philip Eo Berger, in his official capacity as President Pro 

Tempore of the North Carolina Senate, and Timothy K. Moore, in rus official capacity as 

Speaker of the North Carolina House of Representatives (collectively, the "Defendants"); and 

hereby respond to the Second Atnended Complaint (the "Complaint") of Plaintiffs North 

Carolina State Conference of me National Association for the AdVancement of Colored People 

("NAACP") and Clean Air Carolina ("CAC") as follows: 

FIRST DEFENSE 
(Motion to Dismiss Pursuant to Rule 12(b)(1)) 

Defendants rriove this Court, pursuant to N.C. Gen. Stat. § lA-l, Ru1e 12(b)(1), to 

dismiss Plaintiff's claims for lack of subject matter jurisdiction. Plaintiffs lack standing to bring 

the claims raised in the Complaint, the facial constitutional challenges present non-justiciable 
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political questions, and Plaintiffs' claims related to Session Laws 2018-132 and 2018-133 are 

moot. 

SECOND DEFENSE 
(Motion to Dismiss Pu;rsu;antto Rule 12(b)(6» 

DefendantslIlove this Court, pursuant to N.C. Gen. Stat. § lA-I, Rule 12(b)(6), to 

dismiss Plaintiffs' claims for failure to state a claim upon which relief can be granted. 

THIRD DEFENSE 
(Answer to the Allegations of the Complaint) 

The first five paragraphs of the Complaint, which are unnumbered and appear to be 

intended as introduotory patagraphs, are not factual. Rather, what is set forth in the first five 

unnumbered paragrap:o.s appears to be legal argument to which no response is necessary. 

However, to the extent Ii response is nec~ssary, Defc:ndants deny all allegations .and assertjon,s qf 

the first five unnumbered paragraphs of the CqlIlplaint. 

With respect to each oithe numbered allegations contained in the Complaint, Defendants 

respond as follows: 

1. Defendants admit that, thmugh this action, Plaintiffs seek declaratory relief and 

injUtictive relief but deny that Plaintiffs ate entitled to such relief Any remaining allegations 9f 

Paragraph 1 of the Complaint are denied. 

2. Defendants admit that, through this action, Plaintiff seek declaratory relief but 

deny that Plaintiffs are entitled to such relief. Any remaining allegations of Paragraph 2 of the 

Complaint are denied. 

3. Defendants admit that, through this action, Plaintiff seek declaratory relief but 

deny that Plaintiffs are entitled to such relief Any remaining allegations of Paragraph, 3 of the 

Complaint are denied. 

2 
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4. Defendants admit that, through this 8..ctio:o., pillihtiffs seek declaratory reiief but 

deny that PlaiJJ.tiffs are entitled to such relief. Any remaining allegations of Paragraph 4 of the 

Complaint me denied. 

5. Defendants admit that, through this action, Plaintiffs seek declaratory relief but 

deny that Plaintiffs are entitled to such relief Any remaining allegations of Paragraph 5 of the 

Complaint are denied. 

6. Defendants admit that, tbmugh this action, Plaintiffs seek declatatory relief but 

dehy that Plaintiffs ate entitled to such relief Any remaining allegations of Paragraph 6 of the 

Complaint me denied. 

7; Defendants admit that, through this actio1;1, Plaintiffs seek declaratory relief but 

deny that Plaintiffs are entitled to strch relief Any remaining allegations of Paragraph 7 of the 

Complaint are denied. 

8. Upon information and belief, Defendants admit the allegations in Paragraph 8 of 

the Complaint. 

9. Defendants deny the allegations in Paragraph 9 of the Complaint. 

10. Defendants deny the allegations in Paragraph 10 of the Complaint. 

11. Defendants deny the allegatioru; in Paragraph 11 of the Complaint. 

12. It is admitted that Paragraph 12 of the Complaint references the N C. State Conf 

oINA.A.C.P. v. McCrory, 831 F.3d 204, (4th Cit. 2016), cert. denied sub nom. North Carolina v. 

NC State Conf dINA.A.CP., 137 S. Ct. 1399 (2017), which opinion speaks foritselfand is the 

best evidence of its contents. Defendants deny the allegations of Paragraph 12 inconsistent with 

the opinion's contents. E:xcept as expressly admitted, the allegations of Paragraph 12 of the 

Complaint are denied. 
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13. Defendants deny the allegations in Paragraph 13 of the Complaint. 

14. Defendants deny the allegations in Paragraph 14 of the Complaint 

15. Defendants deny the allegations in Paragraph 15 of the Complaint. 

16. Defendants deny the allegations in P;rragraph 16 of the Complaint. 

17. Defendants lack knowledge or information sufficient to form a belief as to the 

truth of the allegations of Paragraph 17 of the Complaint, and the same are therefore denied. 

18. Defendants deny the allegations in Paragraph 18 of the Complaint. 

19. Defendants deny the allegations in Paragraph 19 of the Complaint that CAC has 

standing to challenge what Plaintiffs refer to as the income tax cap amendment and that the 

reduction in the income tax cap will limit CAC's advocacy efforts. Defendants lack knowledge 

or info11nation sufficient to form a belief as to the trlJ.th of the remaining allegations of Paragraph 

19 of the Complaint, and the sa:oie are therefore denied. 

20. Defendants deny the allegations in Paragraph 20 of the Complaint that CAC has 

standing to challenge what Plaintiffs fefer to as the judicial vacancies amendment and that CAC 

. or its members will be harmed by the amendment. Defendants lack knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations of Paragraph 20 of the 

Complaint, and the same are therefore detried. 

21. It is admitted that Defendant Philip Berger is currently and was at the time of the 

passage of Session Laws 2018-119, 128, 132, and 133 the President Pro Tempore of the North 

Carolina Senate and that he has been sued in his official capacity. Except as admitted, the 

allegations of Paragraph 21 of the Complaint are denied. 

22. It is admitted that Defendant Tim Moore is currently and was at the time of the 

passage of Session Laws 2018-119, 128, 132, and 133 the Speaker of the North Carolina House 
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and that he has been sued in his official capacity. Except as adrhitted, the allegations of 

Pamgl'aph 22 of the Complaint are denied. 

23. Defendants admit the allegations in Paragraph 23 of the Complaint. 

24. Upon information and belief, Defendants admit the allegations in Paragraph 24 of 

the Complaint. 

25. Upon :information and belief, Defendants admit the allegations in Paragraph 25 of 

the Complaint. 

26. Upon :information and belief, Defendants admit the allegations in Paragraph 26 of 

the Complaint: 

27. Upon :information and belief, Defendants admit the allegations in Paragraph 27 of 

the Complaint. 

28. Upon :inforination and belief, DefendmJ-ts a.dmit the allegations in Paragraph 28 of 

the Complaint. 

29. Upon infotrilation and belief, Defendants admit the allegations in Paragraph 29 of 

the Complaint. 

30. Upon information and belief, Defendants admit the allegations ill Paragraph 30 of 

the Complaint. 

31. Upon ioformation and belief, Defendants admit the allegations in Paragraph 31 of 

the Complaint. 

32. Upon. information and belief, Defendants admit the allegations in Paragraph 32 of 

the Complaint, 

33. That this court has jurisdiction over the parties and the subject matter of this 

lawsuit is a legal conclusion to which no response is necessary. Defendants do not contest 
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p~rsonai jurisdiction but do contest subjectmattet jurisdiction. To the extent any further 

response is required, the allegations of Paragraph 33 ofthe Complaint are denied. 

34. That this court has jurisdiction over the parties and the subject matter of this 

lawsuit is a legal conclusion to which no response is necessary. While Defendants do not contest 

venue in a three-judge superior court panel for Plaintiffs' constitutional challenges, Defendmits 

expressly deny that Plaintiffs' constitutional challenges are as-applied challenges. To the extent 

any further response is required, the allegations of Paragraph 34 of the Complairit are denied. 

35. That Defendants lack sovereign :immunity is a legal conclusion to which no 

tesponse IS necessary. To the extent any further response is required, the allegations of 

Paragl'aph 35 of the Complaint are denied. 

36, Defendants admit the allegations of Paragraph 36 of the Complaint. 

37. Defend.ants adtrJitthe allegations ofParagrap:Q. 37 of the Complaint. 

38. Defendants deny the allegations of Patagraph 38 of the Complaint. 

39, Respondingto Paragraph 39, Defendants admit that the NAACP and others fIled a 

state coUrt action, NC NAACP v. North Carolina, 11 CVS 16940 (Wake Cty. Super. Ct. filed 

Nov. 4, 2011), that raised state and fedel'al claims challenging legislative districts as 

unconstitutional, and that said case was consolidated with another pending case, Dickson v. 

Rucho. Defendants deny the validity of the claims in those actions. Any remaining allegations 

of Paragraph 39 of the Complaint are denied. 

40. Responding to Paragraph 40, Defendants admit that Sandra Little Covington and 

others filed a federal court action, Covington v. North Carolina, 316 F.R.D. 117 (M.D.N.C. 

2016), challenging certain electoral districts as unconstitutional. Except as admitted, the 

allegations of Paragraph 40 of the Complaint are denied. 
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41. Responding to Paragraph 41, Defendants admit that a three-judge panel in 

Covington v. North Carolina issued its order and that Paragraph 41 references and purports to 

quote the order. The referenced order speaks for itself and is the best evidence of its contents. 

Defendants deny the allegations of Paragraph 41 inconsistent with the order's contents. Except 

as admitted, the allegations of Paragraph 41 ofthe Complaint ru:e denied. 

42. Responding to Paragraph 42, Defendants admit that the Supreme Court of the 

United States issued its order and mand,ate in North Carolina v. Covington in June 2017. The 

order and mandate referenced inP<U"agraph 42 speak for themselves and are the best evidence of 

their contents. Defendants deny the allegations of Paragraph 42 inconsistent with the opinion's 

or mandate's contents. Except as admitted, the allegations ofP<U"agraph 42 of the Complaint are 

denied. 

43. Defendants admit that Paragraph 43 of tile Complaint references an order of the 

Supreme Court, which order speaks for itself and is the best evidence of its contents. Defendants 

deny the alJeg/:l.tions of Paragraph 43 inconsistent with the order's contents. Except as admitted, 

the allegations of Paragraph 43 of the Complaint are denied, 

44. Responding to Paragraph 44, Defendants admit that the three judge-panel allowed 

for the Ch:awing of new legislative maps and that, in August 2017, the North Carolina General 

Assembly submitted a revised legislative map drafted by, among others, Dr. Thomas HQfeIler. 

Except as admitted, the allegations of Paragraph 44 of the Complaint are denied. 

45. Paragraph 45 refers to an order of the three-judge p/:l.Uel and an opinion of the 

United States Supreme Court, which order and opinion speak for themselves and are the best 

evidence of their contents. Defendants deny the allegations of Paragraph 45 jnconsistent with 
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the order's and the opinion's contents. Except as admitted~ the allegations of Paragraph 45 of the 

Complaint al'e denied. 

46, Responding to Pamgraph 46, Defendants admit that the legislative maps were re-

drawn, affecting a number of different legislative districts. Except as admitted, the allegations of 

Paragraph 46 of the Complaint are denied. 

47. Responding to Paragraph 47, Defendants admit that the re-drawn legislative maps 

were used in the November 2018 elections. Except as admitted, the allegations of Paragraph 47 

of the Complaint are denied. 

48. Defendants admit the allegations ofPru:agraph 48 of the Complaint. 

49. Defendants deny the allegations of Paragraph 49 and further deny th(:j.t the Court 

has jurisdiction to entertain this pOlitical qllestion. See Leonard v. Maxwell, 216 N.C. 89, 3 

S.B.2d 316, 324 (1939). 

50.' Paragraph 50 of the Complaint is not factual; rather, it appears to be a quote from 

Van Amringe v. Taylor, 108 N.C; 196, 12 S.B. 1005 (1891), to which no response is necessary. 

However, to the extent' a response is necessary, Defendants deny that the North Carolina 

Supreme Court's opinion in Van Amringe v. Taylor applies in this case, but admit that the 

opinion is the best evidence of its contents. Defendants deny the allegations of P\:lIagraph 50 

inconsistent with the opinion's contents and any remaining allegations of Paragraph 50 of the' 

Complaint. 

51. The first two sentences of Paragraph 51 of the Complaint amount to legal 

conclusions to which no response is required, but, to the extent a response is requil'ed, 

Defendants deny the allegations of the :first two sentences of Paragraph 51. Defendants 

expressly deny the allegations of the last sentence of Paragraph 51 that the General Assembly is 
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a usurper legislature and Miher deny that the CoW has jurisdiction to entertain this political 

qll.estion. See Leonard v. Maxwell, 216 N.C. 89,3 S.R2d 316,324 (1939). Defendants deny any 

remaining allegations of Paragraph 51 of the Complaint. 

52. The first two sentences of Paragraph 52 of the Complaint amount to legl:l.l 

conclusions to which no respOD.$e is required, but, to the extent a responSe is required, 

Defendants deny the allegations of the fIrst two sentences of Paragraph 52. Defendants further 

deny any implication that the General Assembly is a usuper legislature and :further deny that the 

Court has jurisdiction to entertajn this political question. See Leonard v. Maxwell, 216 N.C. 89, 

3 S.E.2d 316,324 (1939). The last sentenoe ofPatagraph 53 of the Complaint ptJrports to qU()te 

Covington v. North Carolina, which speCllcs for itself and is the best evidence of its contents. 

Defendants deny the allegations of Paragraph 52 inconsistent with the order's contents. Any 

remaining allegations of Paragraph 52 of the Complaint ate denied. 

53. It is admitted that the United States Supreme Court h?s issued opinions regarding 

tl1e State's legislative districts, that a general election was held in North Carolina in November 

2018, and that the General Assembly composed of those individuals elected to office in 

November 2018 Will conVene in 2019. The. remaining allegations of Paragraph 53 of the 

Complaint are notfactqal but, rather, are legal argument to which no response is necessary. To 

the extent a response is necessary, Defendants deny the remaining allegations of Paragraph 53 of 

the Complaint. 

54. Paragraph 54 of the Complaint references and purports to quote N.C. Canst. art. I, 

§ 2, which speaks fot itself and is the best evidence of its contents. Defendants deny the 

a1legatio~ of Paragraph 54 inconsistent with N.C. Const. art. I, § 2's contents. Any remaining 

allegations of Paragraph 54 of the Complaint are denied. 
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55. Paragraph 55 of the Complaint references and purports to quote N.C. Const. art. I, 

§ 3; which speaks for itself and is the best evidence of its contents. Defenqants deny the 

allegations of Paragraph 55 inconsistent with N. C. Const. art. I, § 3' s contehts; Any remaining 

allegations ofParagtaph 55 of the Complaint ate deWed. 

56. Paragraph 56 of the Complaint references and purports to quote from N.C. Const. 

art. I, § 35, which speaks for itself and is the best evidence of its contents. Defendants dehy the 

allegations of Paragraph 56 inconsistent with N.C. Const. art. I, § 35's contents. Any remairting 

allegations of Paragraph 56 of the Complaint are denied. 

57. Paragraph 57 of the Complaint references N.C. Const. art. XIII, which speaks for 

itself and is the best evidence of its contents. Defendants deny the allegations of Paragraph 57 

inconsistent with N.C. Const. art XIII's contents. AnY:remaicing allegations of Paragraph 57 of 

the CompllJiIlt are denied. 

58. Paragraph 58 of the Complaint references N.C, Const. art. XIII, § 4, which speaks 

for itself ~d is the best evidence of its contents. Defendants dehy the allegations of Paragraph 

58 inconsistent with N.C. Const. art. XIII, § 4's contents. Any remaining allegatioilS of 

Paragraph 58 of the Complaint are denied. 

59. Defendants admit the allegations in Paragraph 59 ofthe Complaint. 

60. Paragraph 60 of the Complaint references N.C. Const. art. XIII, § 4, which speaks 

for itself and is the best evidence of its contents. Defendants deny the allegations of Paragraph 

60 inconsistent with N;C. Const. art XIII, § 4;s contents. Any remaining allegations of 

Paragraph 60 of the Complaint ate denied. 
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61. Defendants admit that what is required to amend the Constitution is different than 

what is requir~d for the General Assembly to pass legislation. Except as admitted, the 

allegations bfParagraph 61 of the Complaint are denied. 

62. Responding to Paragraph 62, Defendants admit that courts from other 

juriSdictions have analyzed 2U'guments regarding ba1lot language under other state constitUtions 

but deny that decisions ftom foreign jurisdictions apply to or control this case or that the Court 

may entertain this political question. Defendants admit that Paragraph 62 references decisions 

from Florida and Mi:n:ttesota, which decisions speak for themselves and are the best evidence of 

theit contents. Defendants deny the allegations· of Paragraph 62 inconsistent with the decisions. 

Defendants :further deny that the referenced decis.io.ns apply to or control this case. Any 

rer.naining allegations of Paragraph 62 of the Complaint are denied. 

63. The first sentence of Paragraph 63 Qfthe Complaint amounts to a lega1 conclusion 

to which no response is required. To the extent any response is requited to the first sentenGe of 

Paragraph 63, the assertion that information on the ballot was not clear or accurate is demed, and 

any facts supporting Plaintiffs' conclusion $te denied. The second I:U1d third sentences of 

Paragraph 63 of the Complaint refer to and appear to quote N.C. Gen. Stat. § 163A-1108 and 

Sykes v. Belk, 278 N.C. 106, 119, 179 S.E.2d 439, 447 (1971). The referenced statute and 

decision speak fot themselves and are the best evidenc.e of their contents. Defendants deny the 

allegations of Paragraph 63 inconsistent with the statute's and decision's contents. Any 

remaining allegations of Paragraph 63 ofthe Complaint are denied. 

64. Upon information and belief, Defendants admit the allegations in Paragraph 64 of 

the Complaint. 
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65. Defendants admit that the Constitution a40pted in 1971 has been amended and, 

-that legislation designed to implement the will of the people in art amendment is often requiTed. 

Defendants deny the allegation or assertion that the constitutional amendments at issue in this 

~ction will involve legislation that will "add substantiVely" to the amendments. Defendants lack 

lmowledge 01' information sufficient to form a belief as to the truth of the remaining allegations 

of Paragraph 65 of the Complaint, and the same are therefore denied. 

66. Defendants note that there are two paragraphs denominated "66" in the 

Complaint. As to the first Paragraph 66, it is admitted that Session Law 2018-96 was ratified on 

June 25,2018; Session Law 2018-110 was ratified on June 27,2018; Session Laws 2018..;117, 

2018~118; and 2018-119 wete ratified, on June 28,2018; and Session Law 2018~128 was ratified 

on June 29, 2018. It is further admitted that each of these six session laws proposed an 

amendment to the North Carolina Constitution to be included. on the November 2.018 ballot for 

consideration by North Catolina. voters. Except as admitted, the allegations of the f11'st Paragraph 

66 of the Complaint are denied. 

67. Defendants note that there are two paragraphs deno:m,ill.ated "67" in the 

Complaint. As to the first Paragraph 67, it is acltriitte~ that Plaintiffs originally filed this suit 

challenging the constitutionality of Session Laws 2018-117, 2018-118, 2018-119, and 2018-128 

on August 6, 2018, and that Governor Roy Cooper filed an action, Wake County Superior Court 

C&se No. 18 CVS 9805, challenging Session Laws 2018-117 and 2018-118, on August 6, 2018. 

Except as admitted, the allegations of the first Paragraph 67 of the Complaint are denied. 

·68, Defendants note that there ate two paragraphs denominated "68" in the 

Cotnplaint. As to the first Paragraph 68, It is admitted that, by Order entered on August 7, 2018, 

Judge Paul Ridgeway transferred P1illntiff's' constitutional challenge to a three-judge panel 
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pUl'suant to N.C. Gen. Stat. § 1-267.1 and that Chief Justice Mark Mattin entered an Ord.er on 

August 7, 2018, assighiilg Judges Bridges, Lock, and Catpenter to serve on the three-judge 

panel. It is f'urther admitted that the three-judge panel entered its Order on Injunctive ReHef on 

August 21, 2018, which Order speaks for itself and is the best evidence of its contents. 

Defendants deny the a1iegations of the fIrst Paragraph 68 of the Complaint inconsistent with the 

Order'S contents. 

69. Defendants note that there are two paragraphs denominated "69" in the 

Complaint. As to the fIrst Paragraph 69, it is admitted that Session Laws 2018-132 and 2018-

133 were ratifIed hy the General Assembly on August 27, 2018, at the Second Extra Session 

2018. Except as admj.tted, the allegations ofth~ fIrst Pat'agraph 69 oithe Complaint are denied.. 
( 

66. Ddendants note that there ate two paragraphs denominated "66" in the 

Complaint. As to the second Paragraph 66, it is admitted that Session Law 2018-133 was ratified 

by the General Assembly on August 27,2018, and that Sessiou Law 2018-133 speaks for itself 

and is the best evidence of its contents. Defendants de~ the allegations of the second Paragraph 

66 inconsi1;tent wjth the Session Law's contents. Except as admitted., the allegations of the 

second Paragraph 66 are denied. 

67. Defendants note that there are two paragraphs denominated "67" in the 

Complaint. As to the second Paragraph 67, Defendants expressly deny th~t the ballot language 

set forth in Session Law 2018-133 (and used on the November 2018 ballot) is rrrisleading. 

Defendants aChnit that the second Paragraph 67 purports to quote Session Law 2018-133 and that 

Session Law 2018-133 speaks for itself and is the best evidence of its contents. Defendants deny 

the allegations of the second Paragraph 67 inconsistent with the Session Law's contents. Except 

as admitted, the allegations of the second Paragraph 67 are denied. 

13 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 170 -

68. Defendants hote that there ate two paragraphs denominat~d "(8» in the 

Complaint. As to the second Paragraph 68, Defendants admit that the second Paragraph 68 

references arid purports to quote Session Law 2018~133, which speaks for itself and is -the best 

evidence of its contents. Defendants deny the allegations of the second Paragraph 68 

:inconsistent with the Session Law;s contents. Except as admitted, the allegations of the second 

Paragraph 68 ate denied. 

69. Defendants note that there are two paragraphs denominated "69" in the 

Complaint. As to the second Paragraph 69, the allegations are denied; the constitutional 

amen(1ment proposed in Session Law 2018-133 was nbt ratified by the voters at the November 

2018 election. Except as admitted, the allegations ofthe second Pal'~graph 69 are denied. 

70. It is admitted that, UIider the North Catolina Constitution, an amendment to the 

Constitution may be initiated by the General Assembly upon three-fifths of all the members of 

each house adopting an act to submit the proposed amendment to the voters. It is further 

admitted that Session Law 2018-133 satisfied this requirement. :f!:xcept as admitted, the 

allegations of Paragraph 70 of the Complaint are denied. 

71. It is admitted that Session Law 2018~133 was ratified by the General Assembly 

on August 27, 2018, and that Session Law 2018-133 speaks for itself and is the best evidence of 

its contents. Defendants deny the allegations of Paragraph 71 inconsistent with the Session 

Law's contents. Except as admitted, the allegations ofParagtaph 71 are denied. 

72. Defendants expressly deny that the ballot language set forth in Session Law 2018-

132 (and used on the November 2018 ballot) is misleading. Defendants admit that Paragraph 72 

purports to quote Session Law 2018-132 and that Session Law 2018-132 speaks for itself and is 
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the best evidence of its contents. Defendant.s deny the allegations of Paragraph 72 inconsistent 

withthe Session Law's contents. Except as admitted, the allegations Of Paragraph 72 are denied. 

73. Defendants admit that Paragraph 73 references and purports to quote Session Law 

2018-132, which speaks for itself and is the best evidence of its contents. Defendants deny the 

allegations of Paragraph 73 inconsistent with the Session Law's contents. Except as admitted, 

the allegations of Paragraph 73 are denied. 

74. The aUegations of' Paragraph 74 of the Complaint are denied; the constitutional 

amendment proposed in Session Law 2018-,132 was not ratified by the voters at the November 

2018 election. Except as admitted, the allegations of Paragraph 74 are denied. 

75. It is admitted that, under the North Carolina Constitution, an amendment to the 

Constitution may be initiated by the- General Assembly upon thtee.,.fifI:hs of all the members of 

each house adopting an act to submit the p:roposed amendment to the voters. It is further 

admitted that Session Law 2018-132 satisfied this requirement Except as admitted, the 

llilegations ()fParagraph 75 of the Complaint are denied. 

76. It is admitted that Session Law 2018-128 was ratified by the General Assembly 

on June 29, 2018, and that Session Law 2018-128 spealcs for itself and is the best evidence of its 

contents. Defendants deny the allegations ofP&ragraph 76 inconsistent with the Session Law's 

contents. Except as admitted, the allegations of Paragraph 76 are denied. 

77. Defendants expressly deny that the ballot 1angliage set forth in Session Law 2018-

128 (and used on the November 2018 ballot) is misleading. Defendants admit that Paragraph 77 

purports to quote Session Law 2018-128 and that Session Law 2018-128 speaks for itself and is 

the best evidence of its contents. Defendants deny the allegations of Paragraph 77 inconsistent 

with the Session Law's contents. Except as admitted, the allegations of Paragraph 77 are denied. 
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78. Defendant~ ad1nit that Paragraph 78 purports to quote Session Law 2018-128 and 

that Session Law 2018-128 speaks for itself and is the best evidence ofits contents. Defendants 

deny the allegations of Paragraph 78 inconsistent with the Session Law's contents. Except as 

admitted, the allegations of Paragraph 78 are denied. 

79. It is admitted that, under the North Carolina Constitution, an amendment to the 

Constitution may be initiated by the Gene~'al Assel'llbly upon three-fifths of all the members of 

each house adopting an act to subtnit the proposed amendment to the voters. It is further 

admitted that Session Law 2018-128 satisfied this requirement. Except as admitted, the 

allegations of Paragraph 79 oftbe Complaint 1U'e denied. 

80. It is admitted that Session Law 2018-119 waS ratified by the General Assembly 

on June 28, 2018, ap.d that Session Law 2018-119 speaks for itself and is the best evidence of its 

conteilts. Defendants deny the allegations of the second Paragraph 80 inconsistent with the 

Session Law's contents. Except as admitted, the allegations of Paragraph 80 are denied. 

81. Defendants expressly deny that the ballot language set forth in Session Law 2018-

119 (and used on the November 2018 ballot) is misleading. Defendants admit that Paragraph 81 

purpOlis to quote Session Law 2018-119 and that Session Law 2018-119 speaks for itself and is 

the best evidence of its contents. Defendants deny the allegations of Paragraph 81 inconsistent 

with th~ Session Law's contents. Except as admitted, the allegations of Paragraph 81 are denied. 

82. Defendants admit that Paragraph 82 of the Complaint references Session Law 

2018-119, which speaks for itself and is the best evidence of its contents. Defendants deny the 

allegations of Paragraph 82 inconsistent with the Session Law's contents. Except as admitted, 

the allegations of Paragraph 82 are denied. 
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83. It is admitted that, under the North Carolina Constitution, an amendment to the _ 

Constitution may be initiated by the General Assembly 1,lpon three-:fifths of all the members of 

each house adopting an act to submit the proposed amendment to the voters. It is further 

admitted that Session Law 2018-119 satisfj.ed this requirement. Except as admitted, the 

allegations of Paragraph 83 of the Complaint are denied. 

84. Defendants admit that, pursuant to N.C. Gen. Stat. § 147-54. 8 (b), the 

Constitutional Amendments Publication CO:rmp1ssion yonsists of the Secr(;)tary of State, the 

Attorney Genera~ and the Legislative Services Officer. Defendants further admit that Paragraph 

84 of the Complaint references Session Law 2016-109, which speaks for itself and is the best 

evidence of its contents. Defendants deny the allegation.s of Pal'agraph 84 of"the Complaint 

inconsistent with the Sessiqn Law's contents. Except as admitted, the allegations of Paragraph 

84 of the Complaint are denied. 

85. It is admitted that, on or about July 24, 2018, the General Assembly con.vened fat 

the 2018 First Extra Session. Except as admitted, the allegations of Paragraph 85 of the 

Complaint are denied. 

86. It is admitted that, on or about July 24,2018, the General Assembly convened fat 

the 2018 First Extra Session with the p11:tpose to debate and pass legislation. It is further 

admitted that, on July 24, 2018, during this session, Session Law 2018...;131, regarding 

designations on the ballot for constitutional amendments, was ratified by the General Assembly. 

Except as admitted, the allegations of Paragraph 86 of the Complaint are derued. 

87. It is admitted that House Bill B (which became Session Law 2018-131) was 

ratified by the General Assembly on July 24,2018, and became law over the Governor's veto on 

August 4, 2018. Session Law 2018-131 speaks for itself and is the best evidence of its contents. 
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Defendants deny the allegations of Paragraph 87 of the Complaint incollsist(,!nt with the Session 

Law's contents. Except as admitted, the allegations of Paragraph 87 of the Complaint are 

denied. 

88. It is admitted that Governor Cooper vetoed House Bill 3. It is further admitted 

that Paragraph 88 of the Complaint Iefere)1ces and purports to quote Governor Cooper's veto 

message, which speaks for itself and is the best evidence of its contents, Defendants expressly 

deny the accuracy of Governor Cooper's veto message, that the proposed amendments that 

appeared on the November 2018 ballot would wealcen the State's system of checks and balances, 

or that the ballot language was misleading or deceptive. Except as admitted, the allegations of 

Paragraph 88 of the Complaint are denied. 

89. It is admitted that the General Assembly was in session on August 4, 201.8. It is 

further admitted that President Pro Tempore Berger spoke at a press conference on or abolit 

August 4, 2018, at which the amendment set forth in Session Law 2018-118 was discussed. It is 

expressly denied that President Pro Tempore Berget acknowledged any ambiguity in the 

proposed amendment. Except as admitted, the allegations of Paragraph 89 of the Complaint are 

denied. 

90. It is admitted that House Bill 3 (which became Session Law 2018-131) was 

ratified by the General Assembly on July 24, 2018, and became law OVer the Governor's veto on 

Auglist 4, 2018. Except as admitted, the allegations of Paragraph 90 of the Coin plaint are 

denied. 

91. Defendants note that there is no Paragraph 91 in the Complaint. 
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92. In response to Paragraph 92 of the Complaint, Defendants restate!:\!lcl incorporate 

by reference the preceding paragraphs of their Answer to the Complaint as if fully set forth 

herein. 

93. Defendants admit that Plaintiffs allege that the General Assembly is an 

unconstitutional usurper legislature. Defendants deny such allegation. Whether the difference of 

opinion is sufficient to provide the basis for a declaratory judgm.ent action is a legal question to 

which no factual response is required. To the extent a responSe is necessary, Defendants deny 

the remaining allegations of Paragraph 93 of the Complaint 

94. Defendants admit that Plaintiffs seek Ii declaratory judgment as to the status of the 

General Assembly but deny that pla.intiffs are entitled to a judgment in their favor. Defendants 

expressly deny that the General Assembly is an unconstitutional usurper legislature that lacks 

authority, has limited authority to act~ or cannot take steps to amend the North Carolina 

Constitution; Except as admitted, the allegations of Paragraph 94 of the Complaint are denied. 

95. Defendants admit that Plaintiffs seek a declaratory judgment that the General 

Assembly was without authority to pass Session Laws 2018-119, 2018-128, 2018-132, and 2018-

133 but deny that Plaintiffs are entitled to a judgment in their favor. Defendants expressly deny 

the allegations in Paragraph 95, subparts a through d, that Session Laws 2018-119, 2018-128, 

2018-132, and 2018-133 were passed by illegal acts of usurpers and are void ab initio. Except as 

admitted, the allegations of Paragraph 95 of the Complaint are denied. 

96. Ddendants admit that Plaintiffs have challenged the constitutionaIjty of the 

actions of the General Assembly with respect to the passage of Session Laws 2018.,.119, 2018-

128,2018-1.32, and 2018-133. Defendants deny that the actions of the General Assembly with 

respect to the passage of Session Laws 2018-119, 2018,..128~ 2018-132, and 2018-133 are 
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unconstitutional. Whether the difference of opinion is sufficient to provide the basis for a 

declaratory judgment action is a legal question to which no factual response is required. To the 

extent a response is neceSsary, Defendants deny the remaining allegations of Paragraph 96 of the 

Complaint. 

97. Defendants admit that Plaintiffs seek a declaratory judgment that the General 

Assembly has violated the North Carolina Constitution because the ballot language proposed in 

Session La.ws 2018-119, 2018-128, 2018-132, and 2018-133 dOCiS 110t satisfy constitutional 

requirements. Defendants deny that the Genm;al Assembly has violated the Constitution; deny 

that the ballot language does not satisfy constitutional requirements, and deny that Plaintiffs are 

entitled to a judgment in their favo!'. Except as admitted; the allegations of Paragraph 97 of the 

Complairl.t, in,cluding subparts a through c, are denied. 

9:8. Defendants admit that Plaintiffs seek a declaratory judgment that the General 

Assembly has violated the North Carolina Constitution because the ballot language proposed in 

Session Laws 2018-119, 2018-128, 2018-13~, and 2018-133 does not satisfy constitutional 

requirements. Defendants deny that the General Assembly has violated the Constitution, deny 

that the ballot language does not satisfy constitutional requirements, and deny that Plaintiffs ate 

entitled to a judgment in their favor. Except as admitted, the allegations of Paragraph 98 of the 

Complaint, including subparts a through c, are denied. 

Defendants deny all allegations of'the Complaint not specifically admitted herein. 

Defendants further deny that Plaintiffs are entitled to the prayers for reliefthey seek. 

FOURTH DEFENSE 
(Affirmative) 

Without :in:1plying that Defendants have the burden to prove such, Plaintiffs' claims and 

requests for relief are non-justiciable political questions. 
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RESERVATION OF RIGHTS 

Defendants expressly reserve the right to respond further to Plaintjffs' allegations and to 

amend their Answer to assert other affinnative defenses. 

WHEREFORE, Defendant~ pray that the Court: 

1. Grant Defendants' Motion to Dismiss Plaintiffs' claims for lack of subject matter 

jurisdiction; 

2. Grant Defendants' Motion to Dismiss Plaintiffs' claims for failure to state a claim 

on which relief can be granted; 

3. Deny and dismiss all of Plaintiffs' claims in this agtioT), with prejudice; 

4. Tax all costs of this action, including any attotnt;Ys' fees as allowed by law, 

against Plaintiffs; ang 

5. Grant such other and further relief as the Court deems just and proper. 

This the 13th day of November, 2018. 

NELSON :MULLINS RILEY & SCARBOROUGH LLP 

Noah H. Huffstetler, III 
N.C. State Bar No. 7170 

D. Martin Warf 
N.C. State Bar No. 32982 

By:~ __ ~~~~ ____ +-______ _ 
D. Martin 
4140 Patklak:eAvenue, Sui] 200 
Raleigh, NC 27612 
Telephone: (919) 329-3800 
Facsimile: (919) 329-3799 
noali.huffstetler@nelsonmullins.com 
martin.warf@nelsonmullins.com 

Counselfor Philip E. Berger and Timothy K Moore 
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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DNISION 

18-CVS-9806 

NORTH CAROLINA STAlE ) 
CONFERENCE OF TIIE NATIONAL ) 
ASSOCIATION FOR THE ) 
ADVANCEMENT OF COLORED PEOPLE, ) 
and CLEAN AIR CAROLINA, ) 

Plaintiffs, 

v. 

"...., t::::::' 
c:.:.;, 
c:J 
IT} -rl C) 

r',) 
co r--
'l.' en 
....... :: .. 

--'-~ 
\..-'~ . 

yt 
f-..,) 
\..0 

TIM MOORE, in his official capacity. 
PHILIP BERGER, in his official capacity, 
THE NORTH CAROLINA BIPARTISAN 
STATE BOARD OF ELECTIONS AND 
ETHICS ENFORCEMENT, ANDREW 
PENRY, in his official capacity, JOSIillA 
MALCOLM, in his official capacity, KEN 
RAYMOND, in his official capacity, 
STELLA ANDERSON, in her official 
capacity, DAMON CIRCOST A, in his official 
capacity. STACY EGGERS IV, in his official 
capacity, JAY HEMPHILL, in his official 
capacity, VALERIE JOHNSON, in her 
official capacity, JOHN LEWIS, jn his official 
capacity. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF VOLUNTARY PARTIAL 
DISMISSAL (RULE 41{a)(l) 

Defendants. 

Plaintiffs the North Carolina NAACP and Clean Air Carolina hereby give notice of dismissal of 

. the following claims in the above captioned case pursuant to N.C. Rule ofCiv. Pro 41 (a)(l). 

1) Plaintiffs voluntarily dismiss without prej~dice all claims against the North Carolina 

Bipartisan State Board of Elections and Ethics Enforcement Andrew Penry, ill his 

official capacity, Joshua Malcolm, in his official capacity, Ken Raymond, in his official 

capacity, Stella Anderson, in her official capacity, Damon Ciroosta, in his official 

I 
I 
1 
I 
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I 
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I 
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capacity. Stacy Eggers IV, in his official capacity, Jay Hemphill, in his official capacity, 

Valarie Johnson m her official capacity, and John Lewis, in his official capacity. 

2) Plaintiffs' claims related to the constitutional amendment proposals passed m session 

laws 2018-132 (the Judicial Vacancies amendment) and 2018-133 (the State Board of 

Elections amendment) are now moot. Plaintiffs therefore voluntarily dismiss without 

prejudice those claims against House Speaker Tim Moore and Senate Pro Tem Phil 

Berger. 

3) Plaintiffs do not dismiss their claims related to constitutional amendment proposals 

passed in session laws 2018- 128 (the Voter ID amendment) and 2018-119 (the Tax Cap 

amendment). 

Respectfully submitted, this the 28th day of December 2018. 

Kimberley Jly\rter ~ I~V-
N.C. Bar No. 41333 
David Neal 
N.C. Bar No. 27992 
Southern Environmental Law Center 
601 W. Rosemary Street, Suite 220 
Chapel Hill, NC 27516-2356 
Phone: (919) 967-1450 
Fax: (919) 929-9421 
khunter@selcnc.ol'g 
.dneal@selcl1c.org 

Attorneys for Plaintiffo NC NAACP and Clean Air 
Carolina 
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lsI Irving Joyner 

Irving Joyner 
N.C. Bar No. 7830 
P.O. Box 374 
Cary, NC 27512 
Telephone: (919) 319~8353 
Facsimile: (919) 530-6339 

Attorney for PlaintijfNC NAACP 

lsi Daryl Atkinson 

Daryl V. Atkinson 
N.C. Bar No. 39030 
LeahJ.Kang 
N.C. Bar No. 51735 
FORW~JUSTICE 
400 W. Main Stree4 Suite 203 
Durham,NC27701 . 
Telephone: (919) 323-3889 

Attorneys for PlaintijfNC NAACP 
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STATE OF NORTH CAROLINA 

fl.: O! 
IN THE GENERAL COURT OF JUS'TICE 

SUPERIOR COURT DIVISION 
WAKE COUNTY 

-/ ' 

NORTH CAROLINA STATE 
CONFERENCE OFTBE NATIONAL 
ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE 
and CLEAN AIR CAROLINA, 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TIM MOORE, in his official capacity, PHILIP ) 
BERGER, in his official capacity, ) 

Defendants. 
) 
) 
) 
) 

18 CVS 9806 

ORDER 

THIS MATTER came to be heard and was heard by the undersigned Judge of Superior 

Court of Wake County pursuant to Plaintiffs' Motion for Partial Summ~ Judgment filed by the 

North Carolina State Conference of the NAACP ("NC NAACP") and Clean Air Carolina 

("CAe") and Defendants' Motion to Dismiss filed by Defendants Tim Moore and Philip Berger. 

Based upon the complaint; the motions, the memoranda in support with affidavits and 

attachments, the Court makes the following: 

FINDINGS OF FACT 

1. In 2011, following the decennial census, the General Assembly redrew the 

legislative districts for both the North Carolina Senate and House of Representatives. These new 

districts were enacted in July 2011. 2011 N.C. Sess. L. 402 and 2011 N.C. Sess. L. 404. 
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2. The General Assembly unconstitutionally and impermissibly considered rac,€ in 

drawing the 2011 legislative maps. See Covington v. North Carolina, 316 F.R.D. 117, 124, 176 

(M,D.N.C. 2016), aff'd, 581 U.S. --.,., 137 S.Ct. 2211 (2017) (per curiam). 

3. On November 4, 2011, the NC NAACP, joined by three organizations and I()rty-

six individual plaintiffs, filed a state court action, NC NAACP v. North Carolina, 11 CVS 1 6940 

(Wake Cty. Super. Ct. filed Nov. 4, 2011), that raised state and federal claims challenging the 

districts as uncdnstitutional based on tace. That case was consolidated for all purposes with 

Dickson v. Rucho, 766 S.E.2d 238 (N.C. 2014), vacated, 135 S. Ct. 1843 (2015) (mem.), 

remanded to 781 S.E.2d 404 (N.C. 2015); vacated and remanded, 198 L. E<;l. 2d 252 (U.S. 2017) 

(mem.), remanded 813 S.E.3d 230 (N.C. 2017). 

4. On May 19,2015, plaintiffs Sandra Little Covington and others filed a parallel 

challenge in federal court alieging t.hat twenty-eight districts, nine Senate distrIcts and nineteen 

House of Representatives districts were unlawful racial gerrymanders in violatioll of the Equal 

ProtectiOIl Clause bfthe Fourteenth Amendment of the U.S. Constitution. Covington v. North 

Carolina, 316 F.R.D. 117 (M.D.N.C.2016), affd, 581 U.S. ---, 137 S.Ct. 2211 (2017) (per 

curiam). 

5. In August 2016, a three-judge federal district court panel in Covington v. North 

Carolina unanirnously ruled for plaintiffs, holding that "race was the predominaP-t factor 

motivating the drawing of all challenged districts," and struck <;lown the twenty-eight challenged 

districts as the result of an unconstitutional racial gerryrnander. See Covington v. North 

Carolina, 316 F.R.D. 117, 124, 176 (M.D.N.C. 2016), aff'd, 581 U.S. --,137 S,Ct. 2211 

(2017) (per curiam). 
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6. On June 5; 2017, the United States Supreme Court summarily affirmed the Lower 

court's ruling that the twenty-eight challenged districts were the result of an unconstitutional 

racial gelTymander. Covington v. North Carolina, 581 U,S. -.-, 137 S.Ct. 2211 (2017) (per 

curiam). 

7. On June 30, 2017, mandate issued as to the D,S. Supreme Court's order affttming 

the lower court's judgment. Covington v. North Carolina, 15-cv-03399-TDS .. JEP. 

8. The United States Supreme Court, however, vacated and remanded the lower 

court's remedial order for a special election, ordering the lower court to provide for the US. 

Supreme Court's review a.fulier explanation ofits reasoning, North Carolina v. Covington, -

US. -, 137 S.Ct. 1624 (20i7) (per cudam). 

9. On remand, the three-judge panel granted the General Assembly an opportunity to 

propose a neW redistricting plan to remedy the unconstitutional racial gelTymander. Covington v. 

North Carolina, 283 F.Supp.3d 410,417-18 (M.D,N.C. 2018). In August 2017, the General 

Assembly submitted a pro.posed remedial map drawn by the Same mapmaker the General 

Assembly hired to draw the invalidated 2011 maps. The General Assembly's proposed remedy 

redrew 117 of the 170 state House and Senate districts froth the 2011 unconstitutionally racially

gelTymandered maps. 

10. After revieWing the Genetal Assembly's remedial plan, the three-judge panel 

determined that a number of the new districts put forward by the General Assembly in its 2017 

remedial plan were similar to the old, racially gelTymandel'ed districts that had been previously 

teJected as unconstitutional and either failed to remedy the unconstitutional racial gelTymander 

or violated provisions oithe North Carolina Constitution. Id at 447-58. For those defective 
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districts, the three-judge pall(~l adopted remedial districts proposed by a court'-appointed special 

master. Id. at 447-58. 

11. The U.S. Supreme COUli affirmed the districts adopted by the three-judge panel, 

except for those districts in Wake and Mecldenburg Counties that had not been found to be 

tainted by racial gerrymanders, but rather were alleged to have been drawn in violation of the 

state constitutional prohibition against mid~decade redistricting. North Carolina v. Covington, 

138 S. Ct 2548 (2018). The remedial maps that were adopted to cure the 2011 unconstitutional 

racial gerrymander contained 117 redrawn legislative districts, more than two-thirds of the 

districts in both the House (81 or 68%) and Senate (36 ()1' 72%). 

2018 Constitutional Amendment Proposals 

12. In the final two days of the 2018 regular legislative sessiOli, the General Assembly 

passed six bills that would place six constitutional amendments before the voters: Session Laws 

2018-96 (Right to Hunt and Fish Amendment), 110 (Victim'S Rights amendment), 117 (First 

Board of Elections Amendment), 118 (First Judicial Vacancies Amendment), 119 (Tax Cap 

Amendment), and 128 (Voter ID amendment). 

13, Session Law 2018'" 128 (Voter ID amendme11t) passed the N Olill Carolina House 

of Representatives by a vote of 74-43 and the North Carolina Senate by a vote of33-12. In the 

House, the total number of aye votes was just two votes over three-fifths majority required for a 

cbnstittitional amendment, and in the Senate the number Was just three votes over the required 

margm. 

14. Session Law 2018-119 (Tax Cap amendment) passed the NOlih Carolina Senate 

by a vote of34~13 and passed the North Carolina House of Representatives by a vote 6f73--45. 

In the House, the number was just one vote Over the three-fifths majority required for a 
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constitutional amendment, and in the Senate the number was just four votes over the requir;ed 

margin. 

15. On August 6, 2018, the NC NAACP and CAC filed suit against the leadersbtip of 

the North Carolina General Assembly in their official capacities ("Legislative Defendants") and 

the North Carolina Bipartisan State Board of Elections and Ethics Enforcement and all Board 

members in their official capacities ("State Board of Elections") challenging four of the 

amendment proposals: the First Board of Elections Amendment, the First Judicial Vacancies 

Amendment, the Tax Cap Amendment, and the Voter ID Amendment. plaintiffs simultaneously 

moved for preliminary injunctive relief to prevent Defendant State Board of Elections from 

placing the challenged amendments on the ballot. CompI., Aug. 6,2018; Mot. for T.R.O. & 

Prelim. Inj., Aug. 6,2018. 

16. On August 13,2018; Legislative Defendants moved to dismiss Plaintiffs' 

complaint on the basis, among other grounds, that NC NAACP and CAC lacked standing. 

17. On August 21, 2018, a three-judge panel of the Wake County Superior Court 

partially granted Plaintiffs' motion for prelimin81'Y injunction and enjoined Defendant State 

Board of Elections from placing the First Judicial Vacancies and First Boards and Commissions 

Amendments on the November 2018 ballot, finding that key elements of those ballot questions 

would either mislead or not sufficiently inform voters about the proposed amendments. Order on 

Inj. Relief, Aug. 21, 2018. After the preliminary injunction ruling, the General Assembly 

convel1ed to rewrite these amendments, which they enacted as Session Laws 2018-132 (Second 

Judicial Vacancies Amendment) and 2018-133 (Second Board of Elections Amendment). 
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18. In its preliminary injunction rliling, the three-judge panel rliled that it did not have 

judsdiction to hear Plaintiffs' claim that an unlawfully constituted General Assembly cannot 

place constitutional amendments on the ballot. 

19. The three-:judge panel partially granted Defendants' motion to dismiss, 

concluding that CAC did not have standing to bring its claims. 

20. On October 11,2018, this COllli granted Plaintiffs' motion for leave to amend 

their Complaint, accepting as filed Plaintiffs' Second Amended Complaint, which was amended 

to include a challenge to the two new amendments and to add allegations related to CAC's 

standing. 

21. On November 2,2018, Plaintiffs filed a motion for partial summary judgment 

only as to their claim that the illegally,..constituted General Assembly lacks the authority to 

propose constitutional amendments. 

22. On November 6, 2018, an election was held in North Carolina, and the four 

constitutional amendments challenged in the Second Amended Complaint were on the ballot. 

23. The Second Judicial Vacancies Amendment; proposed in Session Law 2018-132, 

and the Second Board of Elections Amendnient, proposed in Session Law 2018-13~, did not 

attain the required majority of votes to pass into law. 

24. The Voter ID amendment, proposed in Session Law 2018-128; passed. 

25. The Tax Cap amendment, proposed in Session Law 2018-119, passed. 

26. The November 6, 2018 election was the first to be held under the remedial maps 

approved by the federal courts to correct the 2011 uncOlistitutional racial gerrymander. 

Covington v. North Carolina, 283 F. Supp. 3d 410, 458 (M.D.N.C. 2018), affd in part, rev'd in 

part, 138 S. Ct. 2548 (U.S. 2018). 
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27. On December 28,2018, Plaintiffs voluntarily dismissed their claims against 

Defendant State Board of Elections. Plaintiffs also voluntarily dismissed as moot their claims 

related to the Second Judicial Vacancies Amendment, proposed in Session Law 2018-132, and 

the Second Board of Elections Amendment, proposed in Session Law 2018-13:3. 

28. On January 3, 2019, Legislative Defendants filed a brief with this Court 

containing both a Motion to Dismiss Plaintiffs' cl~ims pursuant to Rules 12(b)(l) and 12(b)(2), 

and their opposition to Plaintiffs' Motion for Partial Summary Judgment. Legislative 

Defendants moved to dismiss On the basis of standing Plaintiff CAC only, raising no challenge as 

to PlaintiffNC NAACP's standing. 

29. On January 15,2019, the undersigned heard oral argument oIi Plaintiffs' Motion 

for Partial Summary Judgment and ,Legislative Defendants' Motion to Dismiss. 

30. PlaintiffNC NAACP is a nonpartisan nonprofIt civil rights organization fou:nded 

in 1938, with its principal place of business located in Raleigh, North Carolina. With more than 

90 active branches and over 20,000 individual members throughout the state of North Carolina, 

the NC NAACP is the largest NAACP conference in the South and second largest conference in 

the country. The Nc NAACp's fundamental mission is the advancement and i.mprovement of 

the political, educational, social, and ecoIiomic status of minority groups; the elimination of 

racial prejudice and discrimination; the publicizing of adverse effects of racial discrimination; 

and the initiation of lawful action to secure the elimination of racial bias and discrimination. 

31. Members of the NC NAACP, who include African-American and Latino voters in 

North Carolina, and the NAACP itself are directly harmed by the proposed Voter ID 

constitutional amendment. Members will be effectively denied the right to vote or otherwise 

deprived of meaningful access to the political process as a result of the proposed Voter ID 
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requirement. The proposed Voter ID amendment will also impose costs and substantial and 

undue bUl'dens on the right to vote for those and other members. 

32. The NC NAACP ""as the lead plaintiff in NC NAACP v. McCrory, which 

successfully challenged racially discriminatory restrictions on voting-including a voter ID 

requitement-'-enacted by the N.C.O.A. in 2013. In ruling for plaintiffs, the U.S, Court of 

Appeals for the Fourth Circuit found that this photo identification provisjon and other chalLenged 

provisions were passed with racially discriminatory intent and un:lawfully targeted African

American voters "with almost surgical precision." 831 F.3d 204,214 (4th Cir. 2016), cert. 

denied sub nom. 137 S. Ct. 1399 (2017) (striking down provisions in 2013 N.C. Sess. Laws 381). 

The Voter ID Amendment harms the NC NAACP 1;>ecause it circumvents the NC NAACP's 

ha:rd-fought legal victory against a racially discriminatory voter ID requirement and requires 

voters to present photo identification in order to ac.cess the ballot, which would have an 

irreparable impact on the right to vote of African Americans in North Catolina. 

33. The income tax cap constitutional amendment harms the NC NAACP, its 

membets, and the cQmmunities it serves, and its ability to advocate for its priority issues. 

Because the amendment places a flat, artificial limit on income taxes, it prohibits the state from 

establishing graduated tax rates on higher-income taxpayers and, over time, will act as a tax cut 

only for the wealthy. This tends to favor white households and disadvantage people of color, 

reinforcing the accumulation of wealth for white taxpayers and undermining the financing of 

public structures that have the potential to benefit non-wealthy people, including people of color 

and the poor. For example, historically in North Carolina, decteased revenue produced by 

income tax cuts in the state has resulted in significant spending cuts that disproportionately hurt 
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public schools, eliminated or significantly reduced ftrnding fot communities of color, and 

otherwise undermined economic opportunity for the non-wealthy. 

34. Plaiiltiff CAC is a not-for-profit corporation founded in 2002. CAC has 

approximately 3,400 members in North Carolina. Its mission is to ensure cleaner ail' quality for 

all North Carolinians through education and advocacy and by working with its partners to reduce 

sources of pollution, including Greenhouse Gases. Its primary goal is to improve health by 

achieving the cleanest air possible. CAC is based in Charlotte, North Carolina and works on 

regional and statewide issues. 

35. PlaintiffCAC and its members will be harmed by the income tax cap amendment 

because the amendment limits the ability of CAe to advocate for its priority issues. CAC 

advocates for increased state sp~nding on tneaSl.lres that will improve air quality and mitigate 

against global climate change. CAC encoutaged its members to support the Governor's 

proposed 2018 budget which included increased spending for environmental protection. CAC's 

"Particle Falls" educational exhibits have teceived state funding, passed through the N. C. 

Depmiment of Transportatioil and donated by the N.C. Clean Energy Technology Center at N.C. 

State University. CAC is concetned that the Department of Environmental Quality is already 

severely underfunded. Clear Air Carolina is also concerned that too little state money is spent on 

non-highway transportation solutions inc1udiilg bike and pedestrian improvem'ents, buses, light, 

commuter, and heavy rail. Such spending helps reduce driving and improves air'quality and 

minimizes impacts to climate change. If the income tax cap is lowered from 10% to 7%, CAC 

will be limited in its efforts advocating for more state spending on clean air and climate iSSues. 

As the climate continues to warm and global climate chmlge becomes incteasingly pressing, this 

limitation will become increasingly severe. 
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36. Defendant Philip Berger is the President Pro Tempore of the North Catolina 

Senate. Defendant Berger led the North Catolina Senate in its passage of Session Laws 20 18-

119, and 128. 

37. Defendant Tim Moore is the Speaker of the NOlth Carolina House of 

Representatives. Defendant Moore led the North Carolina House of Representatives in its 

passage of Session Laws 2018-119, and 128. 

CONCLUSIONS OF LAW 

1, PlaintiffNC NAACP has standing to bring this action and seek declaratory relief. 

2. The facts set forth in the Second Al1lended Complaint, supported by affidavits, are 

not sufficient to establish the change of circumstarrces necessary for this Couft to overrule the 

decision of the Three Judge Superior Court panel that has already dismissed the CAC's case for 

lack of standing. 

3. Whether an unconstitutionally racially-gerrymandered General Assembly can 

place constitutional amendments onto the ballot for public ratification is an unsettled question of 

state law and a question of first impression for North Carolina courts. 

4. Whether an unconstitutionally racially-gerrymandered General Assembly can 

place constitutional amendments onto the ballot for public ratification is a justiciable issue and 

not a political question. 

S. N.C. Const art I sec. 3 states that the people of North Carolina "have the 

inherent, sale, and exclusive right of regulating the internal government and. . . of altering. 

. . their Constitution and form of government whenever it may be necessary to their safety 

and happiness" [d. § 3 (emphasis added). N.C. Const art XIII mandates that this may be 

accomplished only when a three-fifths supermajority of both chambers ofthe General Assembly 

10 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



l -191 -

vote to submit a constitutional amendment for public ratification, and the'public then ratifies the 

amendment The requirements for amending the state Constitution are unique and distinct from the 

requirements to enact other legislation. The General Assembly has the authority to submit 

proposed amendments to the Constitution only insofar as it has been bestowed with popular 

sovereighty. 

6. On June 5,2017, it was adjudged and declared by the United States Supreme 

Court that the General Assembly was an illegally gerrymandered body. At that time, following 

"the widespread, sedous, and longstanding ... constitutional violation-among the largest racial 

gerrymanders eVer encountered by a federal court-" the General Assembly lost its claim to 

popular sovereignty. Covington, 270 F. Supp. 3d at 884. The three~judge panel in Covington 

ruled that, under the illegal racial gerrymander, "a large swath of North Carolina citizens ... lack a 

constitutionally adequate voice in the State's legislature .... " Covington v. North Carolina, 

1: 15CV399, 2017 WL 44840 (M.D.N.C. Jan. 4, 2017) (order for special elections vacated and 

remanded, North Carolina v. COVington, 137 S. Ct. 1624 (June 5, 2017»). 

7. Curing this wideSpread and sweeping racial gerrymander required that over two-

thirds Mthe North Carolina House and Senate districts be redrawn. Thus; the unconstitutional 

racial gerrymander tainted the three-fifths maj orities required by the state Constitution before an 

amendment proposal can be submitted to the people for a Yote, breaking the requisite chain of 

popular sovereignty between North Carolina citizens and their representatives. 

8. Accordingly; the constitutional amendments placed on the ballot on November 6, 

2018 were approved by a General Assembly that did not represent the people of North Carolina. 

Indeed, "[b]y unjustifiably relying on race to distort dozens of legislative district lines, and 

thereby potentially distort the outcome of elections and the composition and responsiveness of 

11 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



l -192 -

the legislature, the districting plans [under which that General Assembly had been elected] 

interfered with the very mechanism by which the people confer their sovereignty on the General 

Assembly and hold the General Assembly accountable." 270 F. Supp. 3d at 897. The November 

2018 general elections under remedial iegislative maps were "needed to return the people of 

North Carolina to their sovereignty." Jd . 

9. Defendants argue that, even following the Covington decision, the General 

Assembly maintained authority to enact legislation so as to avoid "chaos and confusion." See 

Dawson v. Bomar, 322 F.2d 445 (6th Cir. 1963). It will not cause chaos and confusion to declare 

that Session laws 2018-119 and 2018-128 and their corresponding amendments to the 

constitution are void ab initio. 

lO. An illegally constituted General Assembly does not represent the people of North 

Carolina and is therefore not empowered to pass legislation that would amend the state's 

Constitution. 

11. N.C. Session Laws 2018- i 19 and 2018-128, and the ensuing constitutional 

amendments, are therefore void ab initio. 

THEREFORE, IT IS .HEREBY ORDERED: 

1. PlaiIltiffNC NAACP's. motion for partial summary judgment is granted. 

2. Defendants' Motion to Dismiss for lack of subject matter jurisdiction is 

denied. 

3. Defendants' Motion to Dismiss as to CAe for lack of standing is allowed. 

4. N.C. Session Laws 2018-119 and 2018-128 are void ab initio, 

12 
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5. The amendments to the N.C. Constitution effectuated by N.C. Session 

Laws 2018-117 and 2018-128 are hereby void. 

This the 22nd day of February, 2019. 

Honorab . Bry n . s, Jr. 

Resident Superior Court Judge Presiding 

(Remainder of page left intentionally blank.) 
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STATE OF NORTH CAROLINA~~:' ~ L ~i 5hE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DMSION 

COUNTYOFWAKE ZOlq FEB 25 P 12: 01 18CVS9806 

NORTH CAROLINASTATEWAKE C(. C.S.C 
CONFERENCE OF THE \ 11'1 / • 

- NATIONAL ASSOCIATION jt):i~~~ __ ~~=-~ 
THE ADVANCEMENT OF 
COLORED PEOPLE, and CLEAN 
AIR CAROLINA, 

Plaintiffs, 

vs. 

TIM MOORE, in his official capacity, 
PHILIP BERGER, in his official 
capacity, 

Defendants. 

NOTICE OF APPEAL 

TO THE HONORABLE NORTH CAROLINA COURT OF APPEALS: 

Defendants Philip E. Berger, in his official capacity as President Pro Tempore 

of the North Carolina Senate and Timothy K. Moore, in his official capacity as 

Speaker of the North Carolina House of Representatives (collectively, "Defendants"), 

hereby give notice of appeal to the North Carolina Court of Appeals from the Order 

and Judgment entered by the Honorable G. Bryan Collins, Jr. in the above-captioned 

cause in the General Court of Justice, Superior Court Division of Wake County, on 

22 February 2019. 
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This the tflC-tday of February, 2019. 

NELSON MULLINS RILEY & S BOROUGHLLP 

0.3 82 
Noah H. Huffstetler, III 
N.C. State Bar No. 7170 
GlenLake One, Suite 200 
4140 Parklake Avenue 
Raleigh, NC 27612 
Telephone: (919) 329-3800 
Facsimile: (919) 329.3799 
noah.huffstetler@nelsonmullins.com 
martin.warf@nelsonmullins.com 

Attorneys for Defendants Philip E. Berger) in his 
official capacity as President Pro Tempore of the North 
Carolina Senate and Timothy K Moore) in his official 
capacity as Speaker of the North Carolina House of 
Jt,epresentatives 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing 
Notice of Appeal was served upon the persons indicated below via electronic mail 
and U.S. Mail addressed as follows: 

Alexander MeC. Peters 
Senior Deputy Attorney General 
N.C. Department of Justice 
Post Office Box 629 
Raleigh, NC 27602 
ape~ers@nedoj .gov 

Derb Carter 
Kimberley Hunter 
Southern Environmental Law Center. 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516-2356 
derbc@selcnc.org 
khunter@selenc.org 

Irving Joyner 
P.O. Box 374 
Cary, NC 27512 
ijoyner@nccu.edu 

Daryl Atkinson 
Leah Kang 
Forward Justice 
400 W. Main Street, Suite 203 
Durham, NC 27701 
lkang@forwardjustiee.org 

This th~ 2!-fl.t. day of February, 2019. 
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STATE OF NORTH CAROLINAF \ ,:~ [~fOO:E GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION . 

COUNTY OF WAKE 18 CVS 9806 
lU\q fEB 2b P 12; 31 ~ 

NORTH CAROLINA STATE 'n" ,~.", r, S.C., 
CONFERENCE OF THE W/\t\c t,'.,}·j y.'-

NATIONAL ASSOCIATION Fg~ .... tCL ... L".",,,.,,,, 
THE ADVANCEMENT OF Li • ""","w""""""\J' 

COLORED PEOPLE, and CLEAN 
AIR CAROLINA, 

MOTION TO STAY 
Plaintiffs, 22 FEBRUARY 2019 ORDER 

vs. 

TIM MOORE, in his official capacity, 
PHILIP BERGER, in his official 
capacity, 

Defendants. 

COME NOW Defendants Philip E. Berger, in his official capacity as President 

Pro Tempore of the North Ca;rolina Senate, and Timothy K. Moore, in his official 

capacity as Speaker of the North Carolina House of Representatives (collectively, the 

"Defendants"), by and through the undersigned counsel and pursuant to N.C. Gen. 

Stat. §§ 1-294 and lA-I, Rule 62 and Appellate 'Rule 8, and hereby move for entry of 

an order staying this Court's 22 February 2019 Order while it is on appeal. In support 

of this motion, Defendants show the Court as follows: 

1. On 22 February 2019, this Court held that the North Carolina General 

Assembly "lost its claim to popular sovereignty" as of 5 June 2017, and because of 

that, lacked the power to propose constitutional amendments to the people of North 

Carolina. (22 February 2019 Order, p.ll) This Court characterized the issue as "an 
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unsettled question of state law and a question of first impression for North Carolina 

courts." (22 February 2019 Order, p.10) Defendants request that this Court stay its 

22 February 2019 Order while the matter is appealed. 

2. The purpose of staying this Court's order is to preserve the status quo 

while the order is on appeal. See, e.g., Ridge Cmty. Inv'rs, Inc. v. Berry, 293 N.C. 688, 

701, 239 S.E.2d 566, 574 (1977) (point of an injunction is to preserve the status quo 

of the parties during litigation). The status quo of the jurisprudence known to 

Plaintiffs, Defendants, and the court in Covington v. North Carolina, 270 F. Supp. 3d 

881, 901 (M.D.N.C. 2017), prior to 22 February 2019 was that no court-trial or 

appellate, federal or state-had ever held that a state legislature lacked the ability 

to make laws due to malapportionment or ill-fated districting. Further, the status 

quo since 6 November 2018 is that over 2 million North Carolina voters approved a 

constitutional amendment to reduce the state income tax cap (Session Law 2018-119) 

and just as many approved an amendment to provide for voter identification (Session 

Law 2018-128). The amendments were certified as required by law. 

3. In considering whether to stay an order and preserve the status quo 

pending appeal, our appellate courts have adopted a standard similar to that used for 

preliminary injunctions that preserve the status quo pending trial; courts consider 

the likelihood of success on appeal and the possibility of irreparable harm or injury 

without a stay. See Abbott v. Town of Highlands, 52 N.C. App. 69, 79, 277 S.E.2d 

820, 827 (1981) ("There was some likelihood that plaintiffs would have prevailed on 

appeal and thus have been irreparably injured. Consequently, we find no abuse of 
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discretion in the judge's decision to stay the judgment pending appeal."); N. Iredell 

Neighbors for Rural Life v. Iredell Cty., 196 N.C. App. 68, 79, 674 S.E.2d 436, 443 

(2009) ("While no North Carolina court appears to have articulated the standard 

which a trial court should use when ruling on a Rule 62(c) motion, we hold the two

pronged test articulated by our Supreme Court in Berry [discussing the standard for 

a preliminary injunction] to be applicable."). 

4. Defendants submit that there is a likelihood of success on appeaL This 

Court, like Plaintiffs, looked to the decisions in Covington, infra, for guidance. The 

Covington federal district court found that 2011 majority black legislative districts 

constituted racial gerrymanders but did not prohibit the use of those districts for the 

201? election. Covington v. North Carolina, 316 F.R.D. 117, 176-78 (M.D.N.C. 2016), 

affd, 137 S. Ct. 2211 (2017). The United States Supreme Court affirmed this finding 

of the district court but vacated the district court's requirement for a special election. 

North Carolina v. Covington, _ U.S. _, 137 S. Ct. 2211 (2017); North Carolina v. 

Covington, _ U.S. _, 137 S. Ct. 1624, 1626 (2017). By vacating the district court's 

requirement for a special election, the United States Supreme Court must have 

acknowledged that the General Assembly would continue to be able to act until the 

next election. 

5. On remand, the district court denied the request for a special election 

due to likely confusion. Covington v. North Carolina, 270 F. Supp. 3d 881, 902 

(M.D.N.C. 2017). The district court specifically declined to rule on the issue of 

whether improper redistricting would invalidate laws passed by the North Carolina 
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General Assembly, and none of the decisions in the Covington cases suggest that the 

North Carolina Legislature could not act. 

6. Other courts have held that, under similar circumstances, the 

legislature can act. At least one North Carolina court has found that a collateral 

attack on a law based on the validity of the state legislature that passed it to be a 

political question. See Leonard v. Maxwell, 216 N.C. 89, 3 S.E.2d 316, 319 (1939); see 

also People v. Clardy, 165 N.E. 638, 640-41 (Ill. 1929); Territory v. Tam, 36 Haw. 32 

(1942). 

7. Other appellate courts, including the United States Supreme Court on 

multiple occasions, have explicitly rejected the argument, see, e.g., Baker v. Carr, 369 

U.S. 186, 250 n. 5 (1962) (Douglas, J., concurring) ("a legislature, though elected 

under an unfair apportionment scheme, is nonetheless a legislature empowered to 

act."); Ryder v. United States, 15 U.S. 177, 183 (1995) (acknowledging prior holding 

in Connor v. Williams, 404 U.s. 549, 550-51 (1972»; Buckley v. Valeo, 424 U.S. 1, 142 

(holding legislative acts performed by legislators elected in accordance with 

unconstitutional apportionment plan are given de-facto validity); Ryan v. Tinsley, 316 

F.2d 430, 432 (10th Cir. 1963) ("Nothing in Baker v. Carr, 369 U:S. 186, intimates 

that a legislature elected from districts that are invidiously discriminatory in 

violation of the Fourteenth Amendment is without power to act.~'); Dawson v. Bomar, 

322 F.2d 445, 446 (6th Cir. 1963); Martin v. Henderson, 289 F. Supp. 411, 414 (E.D. 

Tenn. 1967) (holding malapportioned legislature is nonetheless still empowered to 

act); Everglades Drainage League v. Napoleon B. Broward Drainage Dist., 253 F. 246, 
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252 (S.D. Fla. 1918), State v. Latham & York, 190 Kan. 411, 426, 375 P.2d 788 (1962), 

cert. denied, 373 U.S. 919 (1963) ("the fact that a legislature has not reapportioned in 

accordance with the state constitution does not preclude it from making any law or 

doing any act within the legislative competence .... Any other conclusion would result 

in the destruction of state government."). Thus, looking beyond Covington, it is likely 

that an appellate court will disagree with this Court's conclusion that the General 

Assembly lacked the ability to pass laws.1 

8. Without a stay, the status quo that has existed for some time changes 

overnight, as the parties (and all of North Carolina) await final appellate action on 

the issue. The votes in favor of the two amendments (2,094,924 in favor of the income 

tax amendment and 2,049,121 in favor of the voter identification amendment) are 

cast aside. And the precedent created by this decision casts doubt on even more laws 

and sows public confusion. For instance, Independent Weekly has already noted that 

"the logic [of the Court's opinion] would seem to apply to the two others that passed-

Marsy's Law and the amendment guaranteeing the right to hunt and fish-should 

anyone challenge them." https://bit.ly/2IBLHRW. Counsel for Plaintiffs practically 

conceded as much when questioned on that topic by this Court. (See 15 January 2019 

Transcript of Oral Argument, p. 44.) 

1 In fact, the three-judge superior court panel that also reviewed this argument as a 
part of Plaintiffs' direct attack on the amendments at issue unanimously noted that, 
if it did have jurisdiction over Plaintiffs' usurper argument, it would reject it. See 
August 21, 2018 Order on Injunctive Relief. 
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9. Moreover, the Court's rationale IS not limited to constitutional 

amendments. This Court concluded that "[a]n illegally constituted General Assembly 

does not represent the people of North Carolina and is therefore not empowered to 

pass legislation that would amend the state's Constitution." (22 February 2019 

Order, p. 12.) The North Carolina Constitution allows the General Assembly to 

initiate constitutional amendment "only if three-fifths of all the members of each 

house shall adopt an act submitting the proposal to the qualified voters of the State 

for their ratification or rejection." N.C. Const. art. XIII, § 4. A three-fifths majority 

is also required to override a gubernatorial veto. N.C. Const. art. II, § 22. The 

General Assembly has overridden numerous gubernatorial vetoes since 5 June 2017 

(when the Supreme Court affirmed the finding of racial gerrymandering) including 

the following: 

• Session Law 2017-57 (enacting the present state budget); 

• Session Law 2018-146 (establishing the current State Board of 

Elections, which, as of 21 February 2019, has ordered a new election in 

the 9th congressional district); and 

• Session Law 2018-2 (establishing the State Board of Elections and 

Ethics Enforcement, which certified all other races and referenda in the 

November 2018 election). 
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The Court's order opens up these laws (and others2) to similar arguments of 

impropriety and collateral attacks, and creates confusion that could lead to increased 

(and unnecessary) litigation over laws, judicial decisions, and regulatory 

appointments. 

10. The practical realities of this Court's decision are not just limited to the 

past. The Court's order noted that "[t]he November 6, 2018 election was the first to 

be held under the remedial maps approved by the federal courts to correct the 20i1 

unconstitutional racial gerrymander." (22 February 2019. Order, p. 12.) Plaintiffs 

had similarly described the 2018 election as "the first opportunity that voters have 

had since before 2011 to choose representatives based on legislative maps that have 

not been found to be the product of an unconstitutional racial gerrymander." 

(Plaintiffs' Brief at 7.) However, the NAACP and other plaintiffs continue to 

challenge North Carolina's legislative districts for mid-decade redistricting and as 

political gerrymanders. In NAACP v. Lewis, Wake County Superior Court Case No. 

18 CVS 2322, a three-judge panel found that the redrawing of four Wake County 

districts was not necessary to comply with federal law and violated the State 

Constitution's prohibition on mid-decade redistricting. The three-judge panel's 2 

November 2018 order, issued just four days before the 2018 general election, allowed 

the General Assembly "a period of time to remedy the defects in the Wake County 

House Districts," requiring new districts for use in the 2020 general election. 

2 Indeed, because the challenged districts were drawn in 2011, the rationale of the 
Court's order calls into question all acts of the General Assembly after legislators 
enacted pursuant to the challenged districts were seated in January of 2013. 
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11. Similarly, in Cause v. Rucho, 318 F. Supp. 3d 777 (M.D.N.C. 2018), the 

federal district court's holding that the state's redistricting plan constituted partisan 

gerrymandering is currently on appeal, and a suit was filed in November 2018 

alleging that maps drawn in 2017 violate the North Carolina Constitution due to 

partisan gerrymandering, see Common Cause v. Lewis, Wake County Superior Court 

Case No. 18 CVS 14001. 

12. Given the final mandate that four Wake County districts are defective 

and the challenges to other districts, the rationale set forth in this Court's 22 

February 2019 Order could open the door for challenges to legislation passed by the 

current General Assembly. 

13. Confusion regarding whether a law of the General Assembly is valid; 

constant questions regarding the far-reaching implications of this Court's order; and, 

the likely increase in legal challenges are each irreparable harms to the people of 

North Carolina that cannot be recouped and are each instantly tempered by staying 

the 22 February 2019 Order through appeal. Finality of a constitutional question 

under North Carolina law comes from our appellate courts. Staying this CoUrt's 22 

February 2019 Order allows our appellate courts to weigh this Court's order under 

the same status quo this Court and the people of North Carolina enjoyed as recently 

as last week. 

WHEREFORE, Defendants respectfully pray that this Court grant 

Defendants' Motion to Stay this Court's 22 February 2019 Order while on appeal and 

until further order of this Court or an appellate court. 
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This the mtuay of February, 2019. 

NELSON MULLINS RILEY & SCARBOROUGH 
LLP 

BY:~ 
D. MartiIlar ~ 
N.C. State Bar No. 32 2 
Noah H. Huffstetler, I 
N.C. State Bar No. 7170 
GlenLake One, Suite 200 
4140 Parklake Avenue 
Raleigh, NC 27612 
Telephone: (919) 329-3800 
Facsimile: (919) 329.3799 
noah.huffstetler@nelsonmullins.com 
martin. warf@nelsonmullins.com 

Attorneys for Defendants Philip E. Berger, in his 
official capacity as President Pro Tempore of the 
North Carolina Senate and Timothy K Moore, in his 
official capacity as Speaker of the North Carolina 
House of Representatives 
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STATEOFNORTHCAROLnif~ Ll~ D 

COUNTY OF WAKE 

NORTIl CAROL~A ST~~: r:,: ","Y 'r: f\ 
CONFERENCE OF TWNA'fI0NA-L--\L. --.-'}
ASSOCIATION FOR THE ) 
ADVANCEMENT OF COLORED PEOPLE, ) 

Plaintiff, 

v. 

) 
) 
) 
) 
) 

TIM MOORE, in his official capacity, ) 
and PIDLIP BERGER, in his official capacity, ) 

I 

Defendants. 
) 
) 
) 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

18-CVS-9806 

RESPONSE IN OPPOSITION TO 
DEFENDANTS' MOTION FOR STAY 

Plaintiff the North Carolina State Conference of the National Association for the 

Advancement of Colored People ("NC NAACP") files this response in opposition to the Motion 

for Stay filed by Defendants Tim Moore and Philip Berger, (collectively "Defendants"). For the 

reasons set out below this COUli should deny Defendants' Motion. 

Defendants Fail to Meet the Standard for a Temporary Stay 

A temporary stay is an "extraordinary measure." Ridge Cmty. Investors, Inc. v. Berry, 

293 N.C. 688, 701, 239 S.E.2d 566, 574 (1977). Here, Defendants fail to articulate-much less 

meet-the high burden required to prevail on a motion filed under North Carolina Rille of Civil 

Procedure 62(c) or Rille of Appellate Procedure 8(a). 

Defendants aclmowledge that the standard for a Rule 62( c) motion is the same two-

pronged approach used for a preliminary injunction. Def. Motion for Stay at 1 3. See N. Iredell 

Neighborsfor Rural Life v. Iredell Co., 196 N.C. App. 68, 78-79,674 S.E.2d 436, 443 (2009). A 

motion will be granted only if the movant "is able to show likelihood of success on the merits ... 
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and if a [movant] is likely to sustain i11'eparable loss unless the injunction is issued." ld. 

(emphasis in original) (internal citations omitted). Defendants meet neither prong of the 

standard. 

Defendants are not Lil~ely to Succeed on the Merits 

Defendants make no showing they are likely to succeed on the merits. Nor can they. 

After briefing by all parties and oral arguments, this Court granted Plaintiffs Motion for Partial 

Summary Judgment and denied Defendants' Motion to Dismiss Plaintiffs claims. (February 22, 

2019 Order), 

The Court's Order is based squarely on the North Carolina Constitution, which makes the 

fundamental principle of popular sovereignty its cornerstone. Our Constitution is clear that, 

when it comes to amending that foundational document, it is the people ofN orth Carolina that 

"have the inherent, sale and exclusive right of regulating the internal government and, , . of 

altering, .. their Constitution," N.C. Canst. art. I, § 2, To guard this fundamental principle, our 

Constitution thus maintains strict parameters for how it may be amended that set constitutional 

amendments apart from any other legislative act: the state's duly elected officials must draft, 

debate, and vote by a three-fifths majority to place an amendment proposal on the ballot for 

ratification by the people. ld. art. XIII § 4. Those duly elected officials are also responsible for 

drafting the language used to present the amendments to the people. 

Here, however, as the Covington court reasoned, Defendants' sweeping unconstitution~l 

racial gell'ymander, one of the "largest ... ever encountered by a federal court," "interfered with 

the very mechanism by which the people confer their sovereignty on the General Assembly," 

Covington v. North Carolina, 270 F. Supp. 3d 881, 884,897 (M.D,N,C. 2017). Indeed, the 

racially discriminatory maps, which unconstitutionally packed African-American voters into 

2 
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segregated districts, infected nearly 70% of the House and Senate districts, such that almost two~ 

tbirds of those districts bad to be redrawn to create remedial maps. Id. at 892; Covington v. 

North Carolina, 283 F. Supp. 3d 410, 419-20 (M.D.N.C. 2018), qff'd in part, rev'd in part, 138 

S. Ct. 2548 (2018). Given tbe vast scope of the gerrymander, Defendants could not reach the 

constitutionally required three-fifths majority without drawing on votes from tainted districts. 

This Court thus correctly concluded that, whatever authority such an illegally constituted 

legislature may have to act in order to avoid "chaos and confusion," see Dawson v. Bomar, 322 

F.2d 445 (6th Cir. 1963), that authority was superseded here. (February 22,2019 Order, at ~ 9). 

The unconstitutionally-seated supermajority of the Genel'al Assembly used its illegally-gained 

power to amend the state's COJ?stitution without the will of the people. Id 

Defendants' arguments to the contrary have already been made and rejected by this 

Court. De£ Motion for Stay at ~~ 5-7. This COUli has already rejected Defendants' suggestion 

that Plaintiffs claims pose a non-justiciable political question. (February 22,2019 Order, at ~ 

4). This Court was not persuaded by Defendants' reliance on federal cases with different factual 

circumstances and inapplicable legal standards. Id. 

Nor is this COUli's ruling, as Defendants suggest, at odds with the Covington COUlt's 

remedial orders, which found NOlih Carolina's legislative districts to be invalid because of a 

widespread unconstitutional racial genymander, but reluctantly permitted a delay before new 

elections. The Covington court wrestled with stdld.ng the same balance between the fundamental 

importance of popular sovereignty and the need for orderly government, as this Court applied in 

the present case. The Covington cOUli noted that while new elections under remedial districts 

were needed to restore representative democracy to North Carolina, ultimately, there was too 

much risk that rushed early elections would not succeed in returning sovereignty to the people of 

3 
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the state. Covington v. North Carolina, 270 F. Supp. 3d 881, 902 (M.D.N.C. 2017). More 

importantly, the court explicitly left open the questionI of the extent of the illegally constituted 

legislature's authority to act in the interim, placing that question squarely in the purview of the 

state courts. ld. at 901. 

Because this is a case of fIrst :impression, Defendants cannot demonstrate likelihood of 

success on the merits. This is an open question for our appellate courts and Defendants point to 

no relevant case law that would suggest the probability of a different result on appeal. 

Defendants will Not Suffer Irreparable Harm 

Having failed to meet the first prong required for a tempora1'Y stay, Defendants do not 

even allege that they meet the second. Movants for a stay must demonstrate that they will suffer 

irreparable harm that is "real and immediate," not merely speculative. See, e.g., DaimlerChrysler 

Corp. v. Kirkhart, 148 N.C. App. 572, 586,561 S.E.2d 276,286 (2002) (intemal citations 

omitted) (denying a pl'elimimu'Y injunction motion because the movant would not suffer a 

"sufficiently substantial" injury to support the injunction), And Defendants must "set out with 

palticularity facts supporting" a showing of such hann. United Tel. Co. v. Universal Plastics, 

Inc. 287 N.C. 232,236,214 S.E.2d 49,52 (1975) (vacating a preliminary injlIDction gl'anted by 

the trial COUlt because the movant did not show a "reasonable probability of substantial injury"). 

Here, Defendants fail to show that they will suffer lll'eparable ha11n, Indeed, the only 

time the phrase "irreparable harm" is invoked is to make the ell'oneous argument that the COUlt's 

l'Ulipg would result in public confusion and the potential for additionallegal challenges, which 
\ 

they vaguely say will harm "the people ofNOlth Carolina." Def. Motion for Stay at 1 13. But 

Defendants are inco11'ect that the people ofNolth Carolina will suffer harm absent a stay. 

1 Defendants were thus aware that this question remained an open one and still assumed the risk 
that they could be checked by a coequal branch of government when they made their rushed 
changes to the state Constitution just before losing their ill-gotten supermajority. 

4 
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Moreover, the State and the people, are not the Defendants in this case. Defendants have made 

no effort to show that they themselves, Tim Moore and Philip Berger, would suffer irreparable 

hmm in their official capacities. 

Rather than address the standard requited to obtain a stay pending appeal, Defendants 

instead emphasize the impOltance of the issues raised by this case. Plaintiff does not disagree 

that this case raises fundamental questions. Whether an unconstitutionally l'acially-

genymandered General Assembly can use its ill-gotten supel1najority to initiate changes to the 

state's Constitution is important. This Court's ruling, however, upheld fundamental principles I 

I 
that underlie our representative democracy and recognized the magnitude of the hanns of 

disenfi'anchisement visited upon the African-American community and the people of North 

Catalina. Such a ruling does not constitute irreparable harm. 

Rather than allege il'l'eparable harm, let alone set it out "with pmticularity" and 

supporting facts, United Tel. Co., 287 N.C. at 236, Defendants list a series of speculative 

eventualities. Def. Motion for Stay at, 8-13. 

Defendants' speCUlations fall short. First, this COUlt's Febmary 22, 2019 Order was 

nru1'Owly tailored to the two constitutional amendments that are at issue in this case. This 

Court's finding that voided the legislation that allowed those two amendments to be placed on 

the ballot noted that such a ruling would not cause "chaos and confusion." (February 22,2019 

Order at, 9). The Order applies only to those two amendments. Defendants' Pandora's Box 

concern was raised both in briefing and at oral argument, and has already been fully addressed 

by Plaintiffs and squarely rejected by this COUlt. Id. 

Defendants' argument is essentially that they would be hm'med because someone might 

challenge other legislation following this court's ruling. This open speculation falls Sh01i of the 

5 
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requirement to allege particular, irreparable harm. Just as important, Defendants do not explain 

how their fears of future legal claims would be lessened by a temporary stay. And they cannot. 

One has nothing to do with the other. Whether or not a stay is granted has no logical relationship 

to Defendants' speCUlative concerns. That Defendants can imagine additional potential legal 

claims exist does not constitute irreparable harm for purposes of determining whether a stay is 

appropriate here. Whether additional legal questions may arise in the future is simply not a 

colorable harm, and Defendants have not identified any law that suggests it is. 

Moreover, as Defendants admit, "finality of a constitutional question under North 

Carolina law comes from our appellate courts." Def. Motion for Stay at ~ 13. Thus, until the 

North Carolina Supreme Court has ruled on the issue, any such speculative questions will persist 

regardless of whether this Court's order is stayed during the appeal. 

Defendants do not discuss the one result they might accomplish with a stay: The state 

income tax cap would again be lowered to 7% and there would be a constitutional requirement 

for a photo voter ID. But these two changes would not alleviate any halm to Defendants, 

ineparable or othelwise. Nor would they restore the status quo. The un-amended Constitution is 

the status quo. Defendants sought to change this with their illegally created amendments. There 

is no reason, legal or practical, to give effect to those amendments until the appellate courts have 

had the opportunity to review this issue. The Constitution should be left unchanged unless and 

until it can be established that it was legally amended. 

Defendants' status quo argument is also directly at odds with the position they took in 

this same lawsuit in theu' opposition to Plaintiff's Motion for a Preliminary Injunction, when 

they argued: 

If the court denies Plamtiffs' request for injunctive relief, the 
Proposed Amendments will appear on the ballot while this action 
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proceeds in due course. Should Plaintiffs prevail on their challenge 
before the November election, then any votes cast for the 
challenged amendment simply would not count. And, if this 
lawsuit is not resolved before the November election and the 
Proposed Amendments are adopted by North Carolina voters, the 
Proposed Amendments could be deemed invalid. In either case, if 
Plaintiffs are conect that their challenge is meritorious-which the 
Defendants deny-they will suffer no ilTeparable harm. 

Defs! Mem. in Opp. to Mots. for TRO and Prelim. Inj. (filed Aug. 13,2018) at p. 19. 

Defendants cannot now argue that it is essential to issue a stay because of the election results, 

having already told this Court that there would be no halm to Plailltiff if its claims were not 

heard until after the election. 

Plaintiff made every effort to resolve this previously unsettled question of state law 

before the November 2018 election. Given Defendants' position that there could be no halm to 

Plaintiff if the election went forward with the disputed constitutional amendment questions on 

the ballot, those same Defendants cannot now use the election as the reason to delay this Court's 

remedy. 

CONCLUSION 

Defendants have failed to meet the high bar necessary to obtain a temporary stay. 

Defendants are unlikely to succeed on the merits and have made no showing of irreparable harm. 

In light of the foregoing, this Court should deny Defendants' Motion for Stay. 

Respectfully submitted, this the 28th day ofFebrual'Y, 2019. 

, lu 
~ter 
N.C. Bar No. 41333 
David Neal 
N.C. Bar No. 27992 
Southern Environmental Law Center 

7 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



601 W. Rosemary Street, Suite 220 
Chapel Hill, NC 27516-2356 

\ Phone: (919) 967-1450 
Fax: (919) 929-9421 
khunter@selcnc.org 
dneal@selcnc.org 

Attorneysfor PlaintiffNC NAACP 

sl Irving Joyner 

Irving Joyner 
N.C. BarNo. 7830 
P;O.Box374 
Cary, NC 27512 
Telephone: (919) 319-8353 
Facsimile: (919) 530-6339 
iioyner@nccu.edu 

Attorney for Plainti/fNC NAACP 

sl Daryl V. Atkinson 
sl Leah Kang 

Daryl V. Atkinson 
N.C. Bar No. 39030 
LeahJ. Kang 
N.C. BarNo. 51735 
Forward Justice 
400 W. Main Street, Suite 203 
Durham, NC 27701 
Telephone: (919) 323-3889 
daryl@forwardjustice.org 
lkang@forwardjustice.org 

Attorneysfor PlaintiffNC NAACP 
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STATE OF NORTH CAROLINA 

COUNTy OF WAKE 

lNTIt.E"PcENERAL COYRT OF JUSTICE 
~- fLS'IDEERIOR COuRT ])fVISION 

18 CVS 9806 
lOl9 NAR - I A 10: 3h 

NORTH CAROLINA STATE 
CONFERENCE OF THE NATlONAL 
ASSOCIAnON FOl;{THE 
ADVANCEMENT OF COLORED 
PEOPLE 

\~f.f ~t'i5 t~jQJ~t~~J ~~·tt~ 

Plaintiff, 

vs. 

TIM MOORE~ in his official capacity, 
PHILIP BERGER, in bis official capacity, 

~~,;. .. 

ORDER 
DENYING MOTION TO STAY 

Defendants. 

THIS MATTER Catl1.e oefQr~ th~ undersigned superior cotut judge dwing the F ebl1J.ary 25, 

2019 session of Wake County Superior Court lip on a Motion to Stay this Court's prior February 

22, 2019 Order, filed by Defendants Pbilip E. Berger, in bis official capacity as President Pro 

Tempore of the North Clirolina Senate, and Timothy K. Moore, in bis offidal capacity as Speaker 

of the North Carolina House of Representatives ("Defendants"), ahd pursuant to N.C. Gen. Stat. 

§§ 1-294 and lA-I, Rule 62 ~d Appellate Rule 8. Plaintiff North Carolina State Conference of 

the Nationc;tl A::;sociation for the Advancement of Colored People (the ''NAACP'') has responded. 

At the agreement of the parties, tbis matter was considered without oral argument and on the filed 

papers alid record. The Court, having considered the motion, Plaintiffs respouse, and the 

authorities cited, hereby denies Defendants' Motion to Stay_ 

SO ORDERED, this the \ <')": day of_-lt::-':'~{-L-.~..!-i:=c_~....:::.. ___ :,2019. 
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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

NORTH CAROLINA STATE 
CONFERENCE OF THE NATIONAL 
ASSOCIATION'FOR THE . 
ADVANCEMENT OF COLORED 
PEOPLE 

Plaintiff, 

VS. 

TIM MOORE. in his official capacity, 
PHILIP BERGER, in his official cfl,pacity, 

'Defendants. 

BY_-~'-'--' ---

AFFFIDAVIT OF SERVICE ON ' 
, DEFENDANTS TIM MOORE 

AND PHILIP BERGER 

Mary Maclean Asbill, being first duly sworn, deposes and says: 

1. On August ?, 2018, Plaintiffs filed a Complaint and Civil Summonses directed to 

Defendants Moore and Berger '(and State Board Defendants).-

2. On August 6, 2018, the Summonses were issued and the Complaint and Summons -. . . ' 

were served on Defendant Tim Moore and Defendant Philip Berger by delivering the same in 

person to Defendants' counsel, D. MartiJ;l Warf. ' 

3. D .. Martin Warf acknowledg-ed that he was authorized to accept aJ;ld did accept service 

of the Complaint ?TId Summons (18 CVS 9806) on behalf of Defendant Moore and Defendant 

Berger, in their official capac~ties, without waiving any defenses except as to the sufficiency of 

serv~ce thereof, as evidenced by the Acceptance of Service dated August 28, 2108, attached 
, . 
hereto as Attachment A. 
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Further the affiant sayeth not. 

This the LJ{L- day of March, 2019. 
----r--

ORANGE COUNTY, NORTH CAROLINA 

Sworn to and subscribed before me.this 1±?/\ day of March, 2019. 

2· 

LAUREN G FRY 
NOTARY PUBLIC 

. . ORANGE COUNTY 
. ~ STATE OF NORTH CAROLINA' 
. j!:V::~O!:~MISSION EXPIRES 03-25-2023 
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t=\LED 
STATE OF NORTH CA1}~f~A~~\ 2-' \}4 

LU J . t u l . .!" 

COUNTYOFWAKE""rY C).)\.\,(\'L I • 

.. (i, .. , ,,- . 

. I)n\Q. \'\~\\ ~' " 

. . ~ 

NORTH CAROLINA $JATR . ~ ) 
CONFERENCE OF T~~ONAL . ) 
ASSOCIATION FOR THE. ) 
ADVANCEMENT OF COLORED PEOPLE; ) 

Plaintiff, 

v. 

TIM MOORE, in his official capaCity, 
and P~ILIP BERGER, in his offici.al capacity, 

Defendants. 

) 
) 
) 
) 
) 
). 
) 
) 
) 
) 

IN THE GENERAL COURT OF JUSTICE 
SUPERlOR COURT DIVISION 

18-CVS-9806 

UNOPPOSED MOTION TO CORRECT 
A CLERICAL ERROR 

Pursuant to N.C. R. Civ. P. 60(a), Plaintiff the' Nortb. Carolina State Conference of the 

National Association for the Advancement of Colored People ('~NC NAACP") moves this Court 
. . 

to correct a clerical error in this Court's February 22, 2019 Order ("the Order") in the above 

captioned matter. Defendants. have relayed to Plaintiff's attorney that they do not oppose this 
. . 

motion. 

The Order 'granted the relief sought by Plaintiff in its Motion for Partial Summary 

Judgment, renderingt~e Tax Cap Amendment, N.C. Session Law 2018-119, at;ld the Voter ID 

amendment, N.C. Session Law 2018-128, void ab initio": This CoUrt cOl1:ectly identifies the Tax 

Cap Amend!llent as N.C. Session Law 2018-119 throughout th~ Order up to and until the final 

paragraph. That paragraph erroneously identifies the Tax Cap Ame1;ldment as N.C. Session Law 

2018-117 instead ofN.C, Session Law 2018-119, stating "The amendments to the N.C. 

Constitution effectuated by NC. Session Laws 2018-117 and 2018-128 are hereby void." 

(February 22, 2019 Order. emphasis added). 
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Courts have both the power and the duty to correct judgments that contain clerical errors 

orm'istakes. American TrucldngAss'ns, Inc. v. Frisco Transp. Co., 358 U.S. 133 (1958). 

This is specifically recognized in Ru1e 60(a.) of the North Carolina Rilles of Civil Procedure, 

which states, "Clerical mistakes injudgments, orders or other parts ofthe record and errors 

therein arising :fl:om oversight or 'omission may be corrected by the judge at any time 011 his own 

initiative or on the motion of any party and 'after such notice, if any, as the judge orders." N.C. 

Gen. Stat. .§ lA-I, Rule 60(a) (2018). 

i:\lthough the filing of an appeal would, in most caSes, divest the court of jurisdiction, 

Rule 60(a) bestows the cOUli with the authority fo correct clerical errors until the appeal is 

docketed with the court of appeals, which has not yet occurred in this case. N.C. Gen. Stat. § lA-

1, Ru1e 60(a) (2018). 

For these reasons, Plaintiff respectfully requests this Court to grant the motion and 

com~ct the fmal paragraph of the February 22, 2019 Order. 

Respe~t:fu11y submitted, this thez;taay ofMal'ch, 2019. 

~~ Kimberle unter ~ 
N.C. Bill'No. 41333 
David Neal" 
N.C. Bar No. 27992 
Sou'thetn Environmental Law Center 
601 W. Rosemary Street, Suite 220 
Chapel Hill, Ne 27516-2356 
Phone: (919) 967-1450 
Fax: (919) 929-9421 ' 

, khunter@selcnc.org 
dneal@selcnc.org 

Attorneys/or PlaintiffNC NAACP 
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sf Irving Joyner 

Irving Joyner 
N.C. Bar No. 7830 
P.O. Box 374 
Cary, NC 27512 
Telephone: (919) 319-8353 
Facsimile: (919) 530-6339 
ijoyner@nccu.edu 

Attorney for PlaintiJjNC NAACP 

sf Daryl V: Atkinson 
. sf Leah Kang 

Daryl V. Atkinson 
N.C. Bar No. 39030 
Leah J. IZang 
N.C. Bar No. 51735 
FOlward Justice 
400 '!'1. Mam Street, Suite 203 
Durham, NC 27701 
Telephone: (919) 323-3889 
daryl@forwardjustice.org 
lkang@forwardjustice.org 

Attorneys/or PlaintiJjNC: NAACP 

, 
.... / 
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COUNTY OF WAKE 
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IN THE GENERAL COURT OF JUSTICE 
SuPERIOR COURT DIVISION 

18 CVS 98Q6 

NORTH CAROLINA STATE 
CONFERENCEOF THE NATIGfltJ\APR - A II: 58 
ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED~i:"': CO! l'! ~~;::i ,co" 

PEOPLE 

Plaintiff, 

vs. 

TIM MOORE, in his official capacity, 
PHILIP BERGER, in his official capacity, 

Defendants. 

ORDER GRANTING UNOPPOSED 
MOTION TO CORRECT 

A CLERICAL ERROR 

THIS MA ITER carne before the undersigned superior court judge upon a Motion to 

Correct a Clerical, Error in this Court's February 22, 2019 Order, filed by Plaintiff North Carolina 

State Conference of the National Association for the Advancement of Colored People (the 

"NAACP") and unopposed by Defendants Philip E. Berger, in his official" capacity as President 

Pro Tempore of the North Carolina Senate, and Timothy K. Moore, in his official capacity as . 

Speaker of the North Carolina House of Representatives ("Defendants"), and pursuant to N.C. 

" Gen. Stat. § lA-I, Rule 60(a). The Court, having considered the motion, hereby grants Plaintiffs 

Unopposed Motion to Correct a Clerical Error, and substitutes "The amendments to the N.C. 

Constitution effectuated by N.C. Session Laws 2018-119 and 2018-128 are hereby void" for ~'The 

amendments to the N.C. Constitution effectuated byN.e. Session Laws 2018'-117 and 2Q18-128 

are hereby void" in the final paragraph ofthe February 22, 2-2019 Order. 

SO ORDERED, this the qi ~ day of 0 ~"I r ,2019. 
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STATEMENT OF RULE 9(d)(2) MATERIALS 

In accordance with North Carolina Rules of Appellate Procedure 9(d)(2), 
three copies of the following materials are being filed contemporaneously 
herewith as the "Rule 9(d)(2) Materials," consisting of 299 pages and numbered 
1 through 299, and are part of the Record on Appeal: 

Exhibit 1 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment ............................................................ 1 

Exhibit 2 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment ............................................................. 92 

Exhibit 3 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment ............................................................ 246 

Exhibit 4 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment ............................................................ 248 

Exhibit 5 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment ............................................................ 251 

Exhibit 6 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment ............................................................ 256 

Exhibit 7 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment ........................•.................................... 262 

Exhibit 8 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment .................................. :-......................... 266 

Exhibit 9 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment ............................................................ 271 

Exhibit 10 to Plaintiffs' Brief in Support of Motion for 
Partial· Summary Judgment ............................................................ 276 

Exhibit 11 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment ............................................................ 279 

\ 
-#4821-1126-9769 - 049941101509-
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Exhibit 12 to Plaintiffs' Brief in Support of Motion for 
Partial Summary Judgment ............................................................ 293 

The Rule 9(d)(s) materials will be referenced as "(R 9 p ->. 
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STIPULATIONS AND SETTLEMENT OF RECORD 

Counsel for Legislative Defendants and Plaintiff stipulate and agree as 
follows: 

1. Legislative Defendants timely served the Proposed Record on 
Appeal on 21 March 2019. The certificate showing service of the Proposed 
Record on Appeal may be omitted from the Record on Appeal. The Proposed 
Record on Appeal was served in electronic form and by United States Mail. 

2. Plaintiff timely served a Response to the Proposed Record on 
Appeal on 12 April 2019. The parties were able to reach agreement regarding 
the items to be included in the Record. Pursuant to North Carolina Rule of 
Appellate Procedure 11(c), the Record on Appeal was deemed settled on 25 
April 2019. 

3. The exhibits to Plaintiffs' Motion for Temporary Restraining Order 
and Preliminary Injunction and Request for an Expedited Hearing are not 
included in the Record of Appeal as the exhibits are not necessary for an 
understanding of the issues presented on appeal. 

4. The parties stipulate that the following documents constitute the 
agreed-upon and settled Record on Appeal in this matter to be filed with the 
Clerk of the North Carolina Court of Appeals: 

(a) This printed Record on Appeal, consisting of pages 1 through 
228; 

(b) Rule 9(d)(2) Supplement, consisting of pages 1 through 299; 
and 

(c) The transcript (to be filed by the Court Reporter in electronic 
form). 

5. All captions, signatures, headings of papers, certificates of service, 
and documents filed with the Superior Court of Wake County in this matter 
that are not necessary for an understanding of Legislative Defendants' appeal 
are omitted from the record, except as required by Rule 9 of the Rules of 
Appellate Procedure. 

-#4825-4692-7508 - 049941101509-
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This the 2.5 day of f\¢ \ , 2019. 

For Legislative Defendants Berger and Moore: 

For Plaintiff North· Carolina State 
Conference of the National Association 
for the Advancement of Colored People: 

-64821-1126-9769 - 049941101509-
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LEGISLATIVE DEFENDANTS' PROPOSED ISSUES ON APPEAL 

Pursuant to North Carolina Rule of Appellate Procedure 10, Legislative 
Defendants intend to present the following proposed issues on appeal: 

1. Did the trial court err in granting Plaintiffs motion for partial 
summary judgment? 

2. Did the trial court err in denying Legislative Defendants' motion 
to dismiss? 

3. Alternatively, did the trial court err in failing to grant partial 
summary judgment in favor of Defendants under N.C. Gen. Stat. § lA-I, Rule 
56(c). 

4. Did the trial court err in voiding N.C. Session Laws 2018-119 and 
2018-128? 

5. Did the trial court err in voiding the amendments to the N.C. 
Constitution effectuated by N.C. Session Laws 2018-119 and 2018-128 and the 
affirmative votes by a majority of North Carolina citizens as to each 
amendment? 

-#4825-4692-7508 - 049941101509-
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IDENTIFICATION OF COUNSEL 

Counsel for Legislative Defendants Philip E. Berger, in his official capacity as 
President Pro Tempore of the North Carolina Senate and Timothy K. Moore, 
in his official capacity as Speaker of the North Carolina House of 
Representatives 

Noah H. Huffstetler, III 
N.C. State Bar No. 7170 

D. Martin Warf 
N.C. State Bar No. 32982 

NELSON MULLINS RILEY & SCARBOROUGH LLP 
4140 Parklake Avenue, Suite 200 
Raleigh, NC 27612 
Telephone: (919) 329-3800 
Facsimile: (919) 329-3799 
Email: noah.huffstetler@nelsonmullins.com 

martin. warf@nelsonmullins.com 

Counsel for Plaintiff North Carolina State Conference of the National 
Association for the Advancement of Colored People 

Kimberley Hunter 
N.C. State Bar No. 41333 

David Neal 
N.C. State Bar No. 27992 

SOUTHERN ENVIRONMENTAL LAW CENTER 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516-2356 
Telephone: (919) 967-1450 
Facsimile: (919) 929-9421 
Email: khunter@selcnc.org 

dneal@selcnc.org 
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Irving Joyner 
N.C. State Bar No. 7830 

Post Office Box 374 
Cary, NC 27512 
Telephone: (919) 319-8353 
Facsimile: (919) 530-6339 
Email: ijoyner@nccu.edu 

Daryl V. Atkinson 
N.C. State Bar No. 39030 

LeahJ. Kang 
N.C. State Bar No. 51735 

FORWARD JUSTICE 
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400 W. Main Street, Suite 203 
Durham, NC 27701 
Telephone: (919) 323-3889 
Email: daryl@forwardjustice.org 

lkang@forwardjustice.org 
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CERTIFICATE OF SERVICE 

This is to certify that the undersigned counsel has this day served the 
foregoing Record on Appeal in the above-captioned action on all parties to this 
cause by depositing the original and/or copy hereof, postage prepaid, in the 
United States Mail, addressed to the following: 

Kimberley Hunter 
David Neal 
Southern Environmental Law Center 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516-2356 

Irving Joyner 
Post Office Box 374 
Cary, NC 27512 

Daryl V. Atkinson 
LeahJ. Kang 
FORWARD JUSTICE 
400 W. Main Street, Suite 203 
Durham, NC 27701 

q 1_ ~ JI.AA .~/ 
This the.kY!- day of~~!..JL-!'-----loI--_:' 2019. 
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