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RESPONSE TO ALONZO AND RIVERA PLAINTIFFS-APPELLEES’

MOTION FOR REHEARING

This Court recently held that Substitute for Senate Bill 355 (SB 355) does not

violate the Kansas Constitution. SB 355 redraws Kansas’s four congressional

districts. In holding SB 355 to not violate the Kansas Constitution, this Court first

held that a claim of political gerrymandering under the Kansas Constitution “is

nonjusticiable as a political question.” Slip Op. 36. This Court also held that



“plaintiffs have not established the elements of their race-based claims.” Id. at 45
(formatting altered). In so doing, this Court held that “the equal protection
guarantees contained in section 2 [of the Kansas Bill of Rights] are coextensive with
the same equal protection guarantees enshrined in the Fourteenth Amendment” to
the U.S. Constitution. Id. at 36.

The Alonzo and Rivera Plaintiffs (Plaintiffs) do not request that this Court
revisit its holding that political gerrymandering claims are not justiciable under the
Kansas Constitution. Nor do they request that this Court revisit its holding that the
standard for an equal protection claim brought under Section 2 of the Kansas Bill of
Rights is the same as that for an equal protection cl2im brought under the
Fourteenth Amendment. Rather, Plaintiffs request that this Court revisit only the
portion of its decision “addressing the Alerizo and Rivera Plaintiffs’ claim that [SB
355] intentionally dilutes minority voting power in violation of Section 2 of the
Kansas Bill of Rights.” Mot. 1.

Rehearing is unwazrranted for two reasons. First, this Court properly
identified the standard the U.S. Supreme Court has established for intentional vote
dilution claims under the Fourteenth Amendment. Second, this Court properly
applied that standard consistent with the evidence and with U.S. Supreme Court
precedents. For both of these reasons, this Court should deny Plaintiffs’ motion for
rehearing.

Arguments and Authorities

In requesting rehearing, Plaintiffs search for an inconsistency between this

Court’s opinion and U.S. Supreme Court precedents. No such inconsistency exists.



This Court correctly identified and applied the governing legal principles to reach
the correct result. Rehearing is accordingly unwarranted.

I. This Court properly identified the constitutional standard for
intentional vote dilution claims under the Fourteenth Amendment.

As this Court properly held (and Plaintiffs do not now dispute), “the equal
protection guarantees contained in section 2 [of the Kansas Bill of Rights] are
coextensive with the same equal protection guarantees enshrined in the Fourteenth
Amendment.” Slip Op. 36; see Mot. 4. This Court explained (and Plaintiffs agree)
that those equal protection guarantees “protect against two distinct kinds of racial
discrimination in the drawing of district lines.” Slip Op. 37; see Mot. 5. The first
kind is “racial gerrymandering,” which occurs when race was the predominant
factor in redistricting. Slip Op. 37; see Mot. 5. The second kind—which Plaintiffs
explain they claimed here—is “targeted minority voter dilution.” Slip Op. 37-38; see
Mot. 5.1

This Court noted that there are “well-established and robust legal standards
that abound in United States Supreme Court caselaw governing race-based claims
made in redistricting challenges.” Slip Op. 37. The Court then properly identified
and set forth the well-established legal standard governing intentional vote dilution
claims: Such a claim exists “when a legislative body invidiously discriminates

against a minority population to minimize or cancel out the potential power of the

1 As this Court explained, there was “a lack of clarity concerning which of plaintiffs’
claims—precisely—is being addressed by the district court’s ruling.” Slip Op. 45.
Because Plaintiffs now indicate that they “raised only . . . intentional racial
discrimination,” Mot. 5, Defendants similarly focus their response on this claim.



group’s collective vote.” Id. at 41 (citing Abbott v. Perez, 138 S. Ct. 2305, 2314
(2018)); see also, e.g., Miller v. Johnson, 515 U.S. 900, 911 (1995) (“[A] vote dilution
claim alleges that the State has enacted a particular voting scheme as a purposeful
device ‘to minimize or cancel out the voting potential of racial or ethnic minorities’
. ... (citation omitted)); Mobile v. Bolden, 446 U.S. 55, 66 (1980) (plurality op.)
(“[L]egislative apportionments could violate the Fourteenth Amendment if their
purpose were invidiously to minimize or cancel out the voting potential of racial or
ethnic minorities.”).

As this Court recognized (and Plaintiffs now appe4r to agree), an intentional
vote dilution claim brought under the Fourteenth Amiendment has two elements.
The first element is discriminatory effect—that is, the “harm caused by vote
dilution.” Slip Op. 41; see Mot. 17-18. The second element 1s “discriminatory intent.”
Slip Op. 44; see Mot. 15-17. This is the standard the U.S. Supreme Court has
identified and applied for claims of intentional vote dilution under the Fourteenth
Amendment, and it is the standard this Court identified and applied in this case.
Slip Op. 41-44; see, e.g., Shaw v. Reno, 509 U.S. 630, 649 (1993) (A plaintiff must
“demonstrate that the challenged practice has the purpose and effect of diluting a
racial group’s voting strength.”).

I1. This Court properly applied the constitutional standard for

intentional vote dilution claims consistent with the evidence and
U.S. Supreme Court precedents.

Having correctly identified the effect-and-intent standard for intentional vote
dilution under the Fourteenth Amendment, this Court proceeded to correctly apply

that standard. And in doing so, this Court properly took “the district court’s findings



at face value rather than delv[ing] into their evidentiary support (or lack thereof).”
Slip Op. 45.

A. With respect to the first element of the standard—discriminatory
effect—this Court ultimately determined that SB 355 did not minimize or cancel out
the voting strength of racial minorities in Kansas. See id. at 48-49. That
determination was consistent with the evidence and with U.S. Supreme Court
precedents.

As Defendants explained previously, SB 355 did not cancel out or otherwise
minimize minority voting strength. See Appellants’ Br. 48-50; Reply Br. 12-13. SB
355 leaves the overall racial composition of districts in Kansas relatively
unchanged. This Court correctly recognized that in no district either before or after
SB 355 did minority voters have the majexity necessary to elect the candidate of
their choice. See Slip Op. 48. Minority votes are not “minimiz[ed] or cancel[ed] out”
when minority voters are moved{rom one district where they lack a majority to
another district where they lack a majority. Abbott, 138 S. Ct. at 2314 (citation
omitted). Rather, there has been no change in voting power.2

Plaintiffs provide four arguments against this Court’s determination of a lack

of discriminatory effect, none of which is availing.

2 As this Court recognized, the district court’s purported “factual findings” to the
contrary were lacking and do not suffice to meet the intent-and-effect standard.
“The district court generally incorporated and credited plaintiffs’ suggested findings
of fact,” which in turn “simply summarize[ed] plaintiffs’ expert testimony.” Slip Op.
48. Such so-called “fact-finding [i]s insufficient to support a claim for vote dilution.”
Id. (citing Johnson v. De Grandy, 512 U.S. 997, 1015-16 (1994)).



First, Plaintiffs object to this Court’s reliance on U.S. Supreme Court
precedents addressing the effect element of claims brought under Section 2 of the
Voting Rights Act (VRA). See, e.g., Mot. 15-18. But “the Supreme Court, historically,
has articulated the same general standard, governing the proof of injury, in both
section 2 and constitutional vote dilution cases.” Johnson v. DeSoto County Bd. of
Comm’rs, 204 F.3d 1335, 1344 (11th Cir. 2000). The question under both the VRA
and the Fourteenth Amendment is whether a redistricting plan has a dilutive effect
on minority votes. Compare Abbott, 138 S. Ct. at 2314 (asking in the Fourteenth
Amendment context whether a map “minimiz[es] or canceljs] out the voting
potential of racial or ethnic minorities” (citation omitted)), with Thornburg v.
Gingles, 478 U.S. 30, 48 (1986) (asking in the VRA context whether a map
“minimize[s] or cancel[s] out [minority voters’] ability to elect their preferred
candidates”); compare also Dauvis v. Bandemer, 478 U.S. 109, 131 (1986) (asking in
the Fourteenth Amendment context whether “excluded groups have ‘less
opportunity to participatein the political processes and to elect candidates of their
choice™ (citation omitted)), with 52 U.S.C. § 10301(b) (asking in the VRA context
whether a minority group’s “members have less opportunity than other members of
the electorate to participate in the political process and to elect representatives of
their choice”).

The factors articulated by the Supreme Court in Thornburg v. Gingles, 478
U.S. 30, are simply a way of determining whether a particular redistricting plan

has a dilutive effect. As the Supreme Court explained, “[u]nless minority voters



possess the potential to elect representatives in the absence of the challenged
structure or practice, they cannot claim to have been injured by that structure or
practice.” Gingles, 478 U.S. at 50 n.17; see also Growe v. Emison, 507 U.S. 25, 40
(1993) (“The ‘geographically compact majority’ and ‘minority political cohesion’
showings are needed to establish that the minority has the potential to elect a
representative of its own choice in some single-member district.”).

Looking to Gingles for guidance makes sense for the additional reason that—
as this Court recognized, see Slip Op. 43—those factors find their origin in
Fourteenth Amendment vote dilution cases. “[P]rior to the amendment of the Voting
Rights Act in 1982, dilution claims typically were brought under the Equal
Protection Clause,” and “those cases provided the basis for [the U.S. Supreme
Court’s] analysis of vote dilution under the amended § 2 in Thornburg v. Gingles.”
Holder v. Hall, 512 U.S. 874, 893 n.1(1994) (Thomas, J., concurring in the
judgment) (citation omitted). Put otherwise, Gingles itself relied on the similarity
between the effect element of vote dilution claims under the Fourteenth
Amendment and that of such claims under the VRA. 478 U.S. at 47-48 (citing, e.g.,
Rogers v. Lodge, 458 U.S. 613 (1982) (Fourteenth Amendment vote dilution); White
v. Regester, 412 U.S. 755 (1973) (same); Whitcomb v. Chauvis, 403 U.S. 124 (1971)
(same); Burns v. Richardson, 384 U.S. 73 (1966) (same)); see Martinez v. Bush, 234
F. Supp. 2d 1275, 1326 (S.D. Fla. 2002) (“[E]ven though Gingles did not involve an

equal protection claim, the three factors were derived by the Court from the



principles set forth in the vote dilution cases brought under the Equal Protection
Clause.”).

This Court is not alone in looking to Gingles for guidance in assessing the
effect element of Fourteenth Amendment vote dilution claims. This Court identified
multiple federal courts that agree the Gingles factors are relevant to assessing
effect in such a claim. Slip Op. 44 (citing Johnson, 204 F.3d at 1344; Lowery v. Deal,
850 F. Supp. 2d 1326, 1331-32 (N.D. Ga. 2012), aff'd sub nom., Lowery v. Governor
of Georgia, 506 F. Appx. 885 (11th Cir. 2013) (unpublished op.); Martinez, 234 F.
Supp. 2d at 1326). Other federal court opinions are in accord. See, e.g., Lee County
Branch of NAACP v. Opelika, 748 F.2d 1473, 1478 nn.;7 (11th Cir. 1984) (“[I]f the
plaintiffs cannot prevail under the generally meore easily proved ‘results’ standard of
section 2, it is unlikely that they could prevail on their constitutional claims in any
event.”); Tyson v. Homer, 2021 WL £893039, at *9 (N.D. Ga. July 2, 2021) (“Given
the Court’s prior analysis and determination that Plaintiffs have failed to state a
claim for vote dilution under Section 2 of the Voting Rights Act, Plaintiffs’ vote
dilution claim under the Equal Protection Clause also fails.”); Reyes v. Farmers
Branch, 2008 WL 4791498, at *19 (N.D. Tex. Nov. 4, 2008) (“It is unclear whether a
plaintiff challenging an electoral system like the system in Farmers Branch can
establish a constitutional vote dilution claim where a Section 2 VRA claim has

failed.”), affd, 586 F.3d 1019 (5th Cir. 2009).3

3 This Court also identified a substantial body of legal scholarship explaining why
the effect elements under the Fourteenth Amendment and Section 2 of the VRA are
so similar. Slip Op. 43 (citing Luke P. McLoughlin, Section 2 of the Voting Rights



Most notable among these cases is the Eleventh Circuit’s opinion in Johnson
v. DeSoto County Board of Commissioners, in which the court “doubt[ed] that any
plaintiff . . . can establish a constitutional vote dilution claim where his section 2
claim has failed.” 204 F.3d at 1344. Plaintiffs suggest that Johnson is inapposite
because it “was grounded expressly in the VRA and not the Constitution.” Mot. 13
(citation omitted). But the relevant portion of the opinion in Johnson—and the
portion on which this Court relied—expressly addressed the plaintiffs’
“constitutional vote dilution claims.” 204 F.3d at 1343. As the Eleventh Circuit
explained, “[t]he pertinent issues seem the same (or almest the same) in both cases”
under the Fourteenth Amendment and those under Section 2 of the VRA. Id. at
1344. “And, even if the standards are not completely identical in application, we
know that section 2 was intended to be more permissive than the constitutional
standard [i.e., easier for challengers to satisfy].” Id.

Second, and relatedly, Plaintiffs argue that the factors articulated by the U.S.

Supreme Court in Arlingtcn Heights v. Metropolitan Housing Development Corp.,

Act and City of Boerne: The Continuity, Proximity, and Trajectory of Vote-Dilution
Standards, 31 Vt. L. Rev. 39, 72 (2006) (“Gingles suggests that at minimum, its
concept of diluted voting clout is no different from what the Court would look for in
examining discriminatory effects in a constitutional vote-dilution case.”); Michael J.
Pitts, Georgia v. Ashcroft: It’s the End of Section 5§ As We Know It (and I Feel Fine),
32 Pepp. L. Rev. 265, 310 (2005) (“[T]he Section 2 standard strongly resembles the
constitutional standard for proving unconstitutional vote dilution.”)). Indeed,
Gingles itself relied on scholarship seeking to provide a standard for constitutional
vote dilution claims. See Gingles, 478 U.S. at 49-57 (favorably citing James U.
Blacksher & Larry T. Menefee, From Reynolds v. Sims to City of Mobile v. Bolden:
Have the White Suburbs Commandeered the Fifteenth Amendment?, 34 Hastings
L.J. 1 (1982)).



429 U.S. 252 (1977), apply instead of the Gingles factors. See Mot. 15-18. That
argument elides the distinction between the two elements of an intentional vote
dilution claim. As explained above, a plaintiff alleging intentional vote dilution in
violation of the Fourteenth Amendment must show both (1) discriminatory effect
and (2) discriminatory intent. See supra 4. The Gingles factors are used to assess
the discriminatory effect element. See supra 6-7. The Arlington Heights factors,
meanwhile, are used to “determin[e] whether racially discriminatory intent
existed.” Arlington Heights, 429 U.S. at 268. There 1s no choice between Arlington
Heights and Gingles because the two frameworks apply to two different elements of
Plaintiffs’ claim. Accepting Plaintiffs’ argument that the Arlington Heights
framework for intent displaces the Gingles fraxmework for effect would threaten to
write out the effect element entirely.

Third, Plaintiffs place undue weight on dicta from the three-Justice plurality
in Bartlett v. Strickland, 556 U.S. 1 (2009), that “if there were a showing that a
State intentionally drew district lines in order to destroy otherwise effective
crossover districts, that would raise serious questions under both the Fourteenth
and Fifteenth Amendments.” Id. at 24. For one thing, Plaintiffs’ evidence of
discriminatory intent in this case is sorely lacking. See infra 11-12. Thus, even if
taken at face value, the dicta is not implicated here because it only addresses
“Intentionally” destroying crossover districts. Even more fundamentally, the dicta

Plaintiffs now rely on appears in the plurality’s opinion in passing and without

10



explanation.4 The only supporting citation is to Reno v. Bossier Parish School
Board, 520 U.S. 471, 481-82 (1997), which simply explains that the Fourteenth
Amendment—unlike Section 2 of the VRA—requires a showing of discriminatory
intent.

Fourth, Plaintiffs cite a smattering of decisions from lower federal courts that
they believe are in tension with this Court’s decision. But as Plaintiffs recognize, see
Mot. 13-14, other federal courts disagree with Plaintiffs’ preferred federal courts.
See supra 8-9. In any event, it is the U.S. Supreme Court—not the lower federal
courts—that is the ultimate arbiter of the meaning of the iederal Constitution.

For all these reasons, this Court’s holding that SB 355 did not have a
discriminatory effect was correct and rehearing is unwarranted.

B. Having correctly determined that Plaintiffs failed to make the
“threshold” showing of discriminatery effect, this Court did not “engage the
discussion of intent.” Slip Op. 44. But as Defendants previously explained, see
Appellants’ Br. 45-48; Repiy Br. 12, Plaintiffs also failed to make an adequate
showing of discriminatory intent and thus failed to satisfy the constitutional
standard in a second, independent respect.

Discriminatory intent “implies that the decisionmaker, in this case a state
legislature, selected or reaffirmed a particular course of action at least in part

‘because of, not merely ‘in spite of,’ its adverse effects upon an identifiable group.”

4 Indeed, this dicta appears contrary to other U.S. Supreme Court precedents, which
have “never held that vote dilution violates the Fifteenth Amendment,” nor “even
‘suggested’ as much.” Reno v. Bossier Parish Sch. Bd., 528 U.S. 320, 334 n.3 (2000).

11



Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979). “[V]olition” or “awareness
of consequences” is not enough. Id. The U.S. Supreme Court has warned courts to
“exercise extraordinary caution in adjudicating claims that a State has drawn
district lines on the basis of race,” especially where “the voting population is one in
which race and political affiliation are highly correlated.” Easley v. Cromartie, 532
U.S. 234, 242 (2001) (citation omitted). Drawing lines for partisan reasons is not
drawing lines for racial reasons, even if “the most loyal Democrats happen to be
black Democrats and even if the State were conscious of that fact.” Hunt v.
Cromartie, 526 U.S. 541, 551 (1999).

The evidence presented at trial does not estabiish that the Legislature
enacted SB 355 because of the law’s adverse effect on minority voters. The
Legislature’s “awareness of consequences” is not enough to prove discriminatory
intent. Feeney, 442 U.S. at 279. And“unless historical evidence is reasonably
contemporaneous with the chalienged decision, it has little probative value.”
McCleskey v. Kemp, 481 13:S. 279, 298 n.20 (1987). Especially in light of the caution
that is called for, Plaintiffs’ scant indirect evidence of intent does not suffice to
prove that the Legislature enacted SB 355 because of any racial effect. This bolsters
the Court’s holding that SB 355 does not violate the Kansas Constitution and is an
additional reason rehearing is unwarranted.

CONCLUSION

The motion for rehearing should be denied.

12



Respectfully submitted,

OFFICE OF ATTORNEY GENERAL
DEREK SCHMIDT

Is/ Brant M. Laue

Derek Schmidt, #17781
Attorney General of Kansas

Jeffrey A. Chanay, #12056
Chief Deputy Attorney General

Brant M. Laue, #16857
Solicitor General

Dwight R. Carswell, #25111
Deputy Solicitor General

Shannon Grammel, #29105
Deputy Solicitor General

Kurtis K. Wiard, #26373
Assistant Selicitor General

120 SW 10th Avenue, 2nd Floor

Topeka, Kansas 66612

Tel.: (7&5) 296-2215

Fax:{785) 296-6296

E-mail: jeff.chanay@ag.ks.gov

brant.laue@ag.ks.gov

dwight.carswell@ag.ks.gov

shannon.grammel@ag ks.gov

kurtis.wiard@ag.ks.gov

Attorneys for Appellants Schwab & Abbott

13



CERTIFICATE OF SERVICE

I certify that on August 2, 2022, the above response was electronically filed
with the Clerk of the Court using the Court’s electronic filing system, which will
send a notice of electronic filing to registered participants. A copy was electronically
mailed to:

Barry Grissom

Jake Miller

Grissom Miller Law Firm LLC
1600 Genessee St., Suite 460
Kansas City, Missouri 64102
barry@grissommiller.com
jake@grissommiller.com

Lalitha D. Madduri
Spencer W. Klein
Joseph N. Posimato
Elias Law Group, LLP
10 G St. NE, Suite 600
Washington, D.C. 20002
Imadduri@elias.law
sklein@elias.law
jposimato@elias.law

Mark P. Gaber

Sam Horan

Orion de Nevers

Campaign Legal Center

1101 14th St. NW, Suite 400
Washington, D.C. 20005
mgaber@campaignlegalcenter.org
shoran@campaignlegalcenter.org
odenevers@campaignlegalcenter.org

Rick Rehorn

Tomasic & Rehorn

P.O. Box 171855

Kansas City, Kansas 66117
rick@tomasicrehorn.com

Attorneys for Plaintiffs-Appellees

14

Abha Khanna

Jonathan P. Hawley

Elias Law Group, LLP

1700 Seventh Ave., Suite 2100
Seattle, Washington 98101
akhanna@elias.law
jhawley@elias law

Sharon Brett

Josh Pierson

Kayla Deloach

ACLU of Kansas

6701 W 64th St., Suite 210
Overland Park, Kansas 66202
sbrett@aclukansas.org
jpierson@aclukansas.org
kdeloach@aclukansas.org

Elisabeth S. Theodore

R. Stanton Jones

John A. Freedman

Arnold & Porter Kaye Scholer LL.P
601 Massachusetts Ave., NW
Washington, D.C. 20001
elisabeth.theodore@arnoldporter.com
stanton.jones@arnoldporter.com

john freedman.@arnoldporter.com



J. Eric Weslander

John T. Bullock

Stevens & Brand

P.O. Box 189

Lawrence, Kansas 66044
eweslander@stevensbrand.com
jbullock@stevensbrand.com

Attorneys for Defendant-Appellee Shew

Is/ Brant M. Laue

Brant M. Laue

15



APPENDIX OF
UNPUBLISHED
AUTHORITIES

16



2021 WL 8893039

2021 WL 8893039
Only the Westlaw citation is currently available.
United States District Court, N.D.
Georgia, Gainesville Division.

Earl TYSON et al., Plamntiffs,
V.
TOWN OF HOMER et al., Defendants.

Civil Action No. 2:21-CV-00077-RWS
I
Signed 07/02/2021

Attorneys and Law Firms

Alexander Aaron Caskey, Elizabeth L. Clack-Freeman,
Jaletta Long Smith, Robert Matthew Reeves, Hayley
Nicolich, Andersen, Tate & Carr, P.C., Duluth, GA, for
Plaintiffs.

Johannes Stuart Kingma, Daniel Millman, Copeland Stair
Kingma & Lovell, LLP, Atlanta, GA, for Defendants Town
of Homer, Georgia, Doug Cheek, CIiff Hill, James Dumas,
Sandra Garrison, Jerry W. Payne, Carol Ayers.

Daniel Millman, Copeland, Stair, Kingma & Lovell, LLF,
Atlanta, GA, for Defendant David Dunson.

Gregory Aaron Meyer, Kenneth Edward Jarrard.-Jarrard &
Davis, LLP, Cumming, GA, for Defendants Banks County
Board of Elections, Andra Phagan.

ORDER

RICHARD W. STORY, United States District Judge

*1 This case comes before the Court on Defendants Town of
Homer, Georgia et al.’s (the “Homer Defendants™) Motion to
Dismiss [22], Defendants Banks County Board of Elections
et al.’s (the “Banks County Defendants™) Motion to Dismiss
[25], and Plaintiffs Earl Tyson et al.’s Motion for Oral
Argument on Defendants” Motions to Dismiss [32]. As a
preliminary matter and because of the expedited resolution
that this case requires, the Court finds the briefing sufficient
and does not believe oral argument is necessary. Accordingly,
Plaintiffs” Motion for Oral Argument [32] is DENIED. After
reviewing the record, the Court enters the following Order.

Background

I. Factual Background

This case arises from the passage of 2020 Ga. Laws 3939
(the “Act”), through which the State of Georgia amended
the Town of Homer's Charter The individual Plaintiffs
—FEarl Tyson, Annette Tyson, Linda Guabelly, Amanda
Acton, and Emily Acton—are residents and voters living
in Homer. The business Plaintiffs—Banks County Golf,
LLC and Green Ridge Builders of Georgia, LLC—are
limited liability companies that own land and operate
businesses in Homer. Defendants include Homer itself,
officials representing Homer (including the mayor and current
council members), the Banks County Board of Elections, and
officials representing the Board of Elections.

Prior to the Act's passage last year, Homer's town council
consisted of five conncil members and Homer's mayor. Each
of these individuals was eclected at large, and they were not
subject to residency restrictions within Homer, meaning they
could runfor office so long as they lived anywhere in Homer.
Thecouncil represents approximately 1,200 residents and 800

viters. 1

Last year, Homer officials successfully petitioned Georgia's
General Assembly to pass the Act. The Act made changes to
Homer's election processes, which are set to be applied in the
upcoming November 2021 municipal elections. First, using
population data from the 2010 census, the Act divides Homer
into three distinct districts (called Districts 1, 2, and 3). Then,
it allocates two council positions each to Districts 1 and 2
and one council position to District 3. Although the council
members are still elected by all voters of Homer in an at-large
election, the Act now imposes a residency requirement. This
requirement means that the council member elected to each
position must reside in the district that he or she is elected to
represent. Accordingly, two council members must reside in
each of Districts 1 and 2, while one council member must live
in District 3.

In March 2021, after the Act was passed, the Homer Town
Council held a meeting that Homer residents attended. At
the meeting, some residents questioned why District 3 only
had one council position, while the other districts had two.
According to Plaintiffs, Homer's Mayor responded that the
purpose of the changes was to keep District 3 from taking over

the town.
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*2 Plaintiffs reside in District 3 and raise several issues
with the Act. They argue that the population data used by
Defendants and the Georgia General Assembly to craft and
divide the new residency districts is outdated, since the
arca now encompassed by District 3 is a new residential
subdivision near a golf course that has grown rapidly since
the 2010 census. In addition, Plaintiffs contend that District
3 is more racially diverse than Districts 1 and 2. Finally,
Plaintiffs allege that the Act's residency districts dilute their
voting strength since only one of five council members will
reside in their district, while Districts 1 and 2 will each have
two council member residents.

I1. Procedural History

On April 8, 2021, Plaintiffs filed this complaint against
Defendants [1], asserting claims for declaratory judgment
(Count I), injunctive relief (Count II), violations of Section
1983 (Count III), violations of the Equal Protection Clause
of the Fourteenth Amendment (Count IV), violations of the
Voting Rights Act (Count V), and attorney's fees and litigation
expenses (Count VI).

The Homer Defendants moved to dismiss [22] Plaintiffs’
complaint under Federal Rules of Civil Procedure 12(b)(1)
and 12(b)(6), arguing that the Act does not violate the one:
person, one-vote rule, Plaintiffs fail to allege that the Acthas
any racially discriminatory effect and therefore cannet assert
a claim for racial vote dilution, and Plaintiffs de. not have
standing to bring these claims against them. Sirnilarly, the
Banks County Defendants moved to dismisz {25] Plaintiffs’
complaint under Federal Rule 12(b)(€i, arguing that the
complaint fails to state a vote dilution claim under either
Section 2 of the Voting Rights Act or the Equal Protection
Clause of the Fourteenth Amendment. Plaintiffs oppose both
motions to dismiss [28, 29], and both sets of Defendants filed
a reply in support of their respective motions [38, 40].

Discussion

I. Legal Standard

A. Motion to Dismiss Under Federal Rule 12(b)(1)
Federal Rule 12(b)(1) permits a party to move to dismiss
a case for lack of subject matter jurisdiction. This includes
a challenge to standing. Rose v. Raffensperger, 2021 WL
39578, at *3 (N.D. Ga. Jan. 5. 2021). “Because standing is
jurisdictional, a dismissal for lack of standing has the same
effect as a dismissal for lack of subject matter jurisdiction

under Fed. R. Civ. P. 12(b)(1).” Id. (citation and quotations

omitted).

Article IIT of the Constitution limits federal courts to the
consideration of cases and controversies. U.S. Const. art. III,
§ 2. The standing doctrine “is an essential and unchanging
part of the case-or-controversy requirement of Article I11.”

Lujan v. Defs. of Wildlife, 504 U.S. 555, 560, 112 S.Ct.
2130, 119 L. .Ed.2d 351 (1992). The Supreme Court has held

that standing contains three different elements: (1) an actual

or imminent injury-in-fact; (2) a causal connection between
the injury and the conduct complained of; and (3) a likelihood

that the injury will be redressed by the court. § §Id. at 560—

61,112 S. Ct. 2130.

B. Motion to Dismiss Under Federal Rule 12(b)(6
Federal Rule 8 requires that a complaint contain a “short
and plain statement of the claim showing that the pleader
is entitled tolrelief.” While this standard does not require
“detailed tactual allegations,” neither will mere “labels and

conclusions” suffice. Bell Atl. Corp. v. Twombly, 550
U.S. 544, 555 (2007). Instead, the complaint “must contain
sufficient factual matter, accepted as true, to state a claim to

relief that is plausible on its face.” ¥ Ashcroft v. Igbal. 556
U.S. 662, 678 (2009). A claim to relief is “plausible on its
face” when the facts support a “reasonable inference that the

defendant is liable for the misconduct alleged.” Id.; ™~ Gates

2]

v. Khokhar, 884 F.3d 1290, 1296 (11th Cir. 2018).

*3 When a party challenges a complaint under Rule 12(b)(6)
for failure to state a claim upon which relief can be granted,
the Court must “accept the facts alleged in the complaint as
true, drawing all reasonable inferences in the plaintiff's favor.”

Gates. 884 F.3d at 1296. However, the Court ignores legal
conclusions or factual contentions masquerading as legal

§Iqbal 556 U.S. at 678. If the complainant has
stated facts that plausibly support relief, the claim survives
the motion and proceeds. If not, it ends.

conclusions. §

I1. The Homer Defendants’ Rule 12(b)(1) Motion to
Dismiss

The Homer Defendants argue that none of the Plaintiffs
have standing to bring claims against them and move for
dismissal under Rule 12(b)(1). (Defs. Town of Homer et al.’s
Mot. to Dismiss, Dkt. [22], at 2, 17-19.) Their argument
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is twofold: first, Plaintiffs have sued the wrong defendants,
since they must sue the entities that passed and will enforce
the legislation (not the Homer Defendants), and second, the
business Plaintiffs do not have associational standing to sue.
(1d.)

A. Plaintiffs Have Sued the Proper Defendants
The Homer Defendants first argue that, in a voting rights

case, Plaintiffs must sue the bodies that passed and will
enforce the legislation. (Id. at 17-18.) Here, then, because
the Homer Defendants merely lobbied the Georgia General
Assembly to pass the Act but not did pass it and will not
enforce it themselves, they contend that they are not the
proper defendants. (Id.) Instead, the Homer Defendants assert
that Plaintiffs should have sued Georgia's General Assembly.
(1d.)

This argument is meritless. This Court has previously
concluded “that the Georgia House of Representatives,
the Georgia State Senate, and both bodies’ various local
delegations do not have capacity to sue and be sued” and

that these entities “cannot be sued.” NDeJulio v. Ga., 127
F. Supp. 2d 1274, 1293 (N.D. Ga. 2001) (aff'd in part,
rev'd in part on other grounds, DeJulio v. Ga.. 290 F.3d
1291 (11th Cir. 2002)). Rather, a plaintiff's “recourse” is ¢
sue “individual members of those bodies in their official
capacities.” Id. as 1294. Moreover, in numerous. Georgia
»2

cases like this one involving disputed “local l¢gislation,
plaintiffs have permissibly sued the relevant boards of
elections and registrations and individuals representing those
entities, and not the General Assembly. See, e.g., Adamson v.
Clayton Cnty. Elections and Registration Bd.. 876 F. Supp. 2d
1347 (N.D. Ga. 2012); Smith, 314 F. Supp. 2d at 1281.

Here, Plaintiffs have sued the town of Homer itself, the
town council, council members in their individual and official
capacities, the town clerk, the Banks County Board of
Elections, and the Banks County election supervisor and
registrar. Plaintiffs need not have—and, indeed, could not
have—sued the General Assembly itself. The Court therefore
rejects the Homer Defendants’ invitation to dismiss the case
entirely for lack of standing.

B. The Business Plaintiffs Do Not Have Standing
The Homer Defendants also argue that the business Plaintiffs

—Banks County Golf, LLC and Green Ridge Builders of
Georgia, LLC—do not have standing to bring claims based on

the alleged violation of District 3 voters’ voting rights, since
the business Plaintiffs’ members do not have standing in their
own right and the business Plaintiffs’ purpose has nothing to
do with voting rights. (Defs. Town of Homer et al.’s Mot. to
Dismiss, Dkt. [22], at 18-19.) Plaintiffs, of course, disagree,
explaining that “the voting rights associated with residency
in [the business Plaintiffs’] subdivision is germane to their

purpose.”i (Pls.” Resp. to Homer Defs.” Mot. to Dismiss,
Dkt. [29], at 9.)

*4 “Organizations, like individuals, can establish standing

to sue.” *“Fair Fight Action, Inc. v. Raffensperger, 413 F.
Supp. 3d 1251, 1266 (N.D. Ga. 2019) (citation omitted).
They can establish associational standing by proving that their

N

members “would otherwise have standing to sue in their own

right.” &Ga. Ass'n of Latino Elected Offs., Inc. v. Gwinnett
Cnty. Bd. of Registrations and Elections, 499 F. Supp. 3d
1231, 1240 (N.D. Ga. 2020) (citation and quotations omitted).
“The interests-at stake must be germane to the organization's
purpose, and-the suit itself also must be one that does not

requireindividual member participation.” Id. (citation and
quotations omitted).

Plaintiffs’ complaint makes clear that the business Plaintiffs
are Georgia limited liability companies whose purposes are
to conduct business and sell homes to prospective residents
in Homer, specifically in the geographical arca that now
constitutes District 3. (Compl., Dkt. [1], at 196-7, 9.) They do
not allege that the business Plaintiffs focus on civic advocacy
or civil rights work in any capacity. The development and
sale of residential real estate does not sufficiently relate to the
interests at stake in this suit—the voting rights of District 3
resident voters. Therefore, because the interests at stake here
are not clearly germane to the business Plaintiffs’ purposes,
they do not have standing to sue, and the business Plaintiffs’
claims are dismissed.

II1. The Homer Defendants’ and Banks County
Defendants’ Rule 12(b)(6) Motions to Dismiss

Plaintiffs’ complaint appears to allege several distinct, but
related, voting rights claims: violation of the one-person, one-
vote rule under the Fourteenth Amendment; vote dilution
under Section 2 of the Voting Rights Act; and vote
dilution under the Equal Protection Clause of the Fourteenth
Amendment. (Compl., Dkt. [1], at 99 94-96, 109-23.) Both
the Homer Defendants and the Banks County Defendants

arguei that the Plaintiffs’ claims should be dismissed under
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Rule 12(b)(6) for a myriad of reasons: the Act does not
violate the one-person, one-vote rule; Plaintiffs’ complaint
does not assert a claim for racial vote dilution under Section
2 of the Voting Rights Act or the Equal Protection Clause
of the Fourteenth Amendment; and Plaintiffs’ claims against
all Homer Defendants other than the town of Homer itself
are duplicative. (Homer Defs.” Mot. to Dismiss, Dkt. [22],
at 2-16, 19-24; Br. in Supp. of Banks Cnty. Defs.” Mot. to
Dismiss, Dkt. [25-1], at 2-15.) The Court will address each
of Plaintiffs’ claims, and Defendants’ arguments for dismissal
of those claims, in turn below.

A. Claim for Violation of One-Person, One-Vote Rule
Under Fourteenth Amendment
Defendants move for dismissal of Plaintiffs’ purported one-

person, one-vote claim, arguing that the Act does not violate
the rule since it creates residency districts that are voted on
by the entire town in at-large municipal elections, the council
posts are evenly distributed by population across the districts,
and the districts were created for legitimate purposes. (Homer
Defs.” Mot. to Dismiss, Dkt. [22], at 2, 4-13; Br. in Supp. of
Banks Cnty. Defs.” Mot. to Dismiss, Dkt. [25-1], at 2, 9—-14.)

The Equal Protection Clause of the Fourteenth Amendment
provides that no State shall “deny to any person within its
jurisdiction the equal protection of the laws.” U.S. CONST.,
amend. XTIV, § 1. The Clause requires “that electoral districts
be of nearly equal population, so that each person's vote may
be given equal weight in the election of repicsentatives.”

“*Voinovich v. Quilter, 507 U.S. 146, 460-61, 113 S Ct.
1149, 1159, 122 1..Ed.2d 500 (1993) (ctiation and quotations
omitted).

*§ The Supreme Court has referred to this principle as “one-
person, one-vote,” and it applies to “any election in which
persons are selected by popular vote to perform governmental

functions.” Smith, 314 F. Supp. 2d at 1284 (citing i ““Hadley
v. Junior Coll. Dist.. 397 U.S. 50, 56,90 S.Ct. 791. 25 L..Ed.2d

45 (1970)). The principle requires that, “when members of an
elected body are chosen from separate districts, each district
must be established on a basis that will insure, as far as

is practicable, that equal numbers of voters can vote for

IS
R
I

proportionally equal numbers of officials.” §
U.S. at 56, 90 S.Ct. 791.

Hadley, 397

Accordingly, “[i]t is a deprivation of voters’ constitutional
rights to elect commissioners [or other officials] from districts

of substantially unequal population in that the ‘votes of
some residents have greater weight than those of others.” ”
Crumly v. Cobb Cnty. Bd. of Elections and Voter Registration.
892 F. Supp. 2d 1333, 1342 (N.D. Ga. 2012) (quoting

Averyv v. Midland Cnty., 390 U.S. 474 480-81, 88
S.Ct. 1114, 20 L.Ed.2d 45 (1968)). However, “[a] strict

standard requiring absolute mathematical equality among
state legislative districts is not ... constitutionally required.”

OKidd v. Cox. 2006 WL 1341302, at *6 (N.D. Ga.
May 16, 2006) (citation omitted). And “[s]tates may deviate
somewhat from perfect population equality to accommodate
traditional districting objectives,” such as “preserving the

integrity of political subdivisions, maintaining communities
of interest, and creating geographic compactness.” Evenwel
v. Abbott, 577 U.S. 937, 136 S.Ct. 1120, 1121, 1124, 194
L.Ed.2d 291 (2016) (citation omitted); see also Ga. State
Conference of NAACP v. Fayette Cnty. Bd. of Comm'rs
996 F. Supp. 2d 1355, 1362-65 (N.D. Ga. 2014) (noting that
additional districting objectives can include minimizing splits

of political siipdivisions and protecting incumbents) (citations
omitted)

Given these dual (and at times conflicting) aims, courts have
cstablished permissible benchmarks for population deviation,
such that “state or local districting plans with a population
deviation less than 10 percent belong to the category of
minor deviations that are consistent with the constitutional
requirements.” Ga. State Conference of NAACP, 996 F. Supp.

2d at 1367 (citing # * Voinovich, 507 U.S. at 161, 113 S.Ct.
1149); see also Evenwel, 577 U.S. 937, 136 S.Ct. 1120, 1121,
1124 (“Where the maximum population deviation between
the largest and smallest district is less than 10%, a state or

local legislative map presumptively complies with the one-
person, one-vote rule. Maximum deviations above 10% are
presumptively impermissible.”) (citations omitted).

Though it does appear that Districts 1 and 2 have substantially
bigger populations than does District 3, 3 Plaintiffs do

not primarily focus on this apparent disparity.é Instead,
they highlight the new candidate residency requirement,
contending that it “unfairly limits District 3 Voters’ ability to

fairly participate in the electoral process.” ~ (Pls.” Resp. to the
Cnty. Defs.” Mot. to Dismiss, Dkt. [28], at 10.)

*6 That argument is unavailing, thanks to a long-established
body of case law holding that election policies requiring
that candidates be residents of certain districts that do not
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contain equal numbers of people do not violate the one-
person, one-vote principle if all officials are elected at large.

See, e.g., ¢ ‘Hadlev 397 U.S. at 58, 90 S.Ct. 791 (“We have
previously upheld against constitutional challenge an election
scheme that required that candidates be residents of certain
districts that did not contain equal numbers of people. Since

all the officials in that case were clected at large, the right
of each voter was given equal treatment.”) (citation omitted);

Dusch v. Davis, 387 U.S. 112, 87 S.Ct. 1554, 18 L.Ed.2d
656 (1967) (permitting city to elect its legislative body by a
process that included at-large voting for candidates, some of
whom were required to reside in certain districts, even though

the residence districts varied widely in population).

This case is no different. Here, the Act divides Homer into
three districts, which are to be represented by five council
members. Each council member must reside in the district he
or she represents, but he or she is elected by the entire town
in an at-large election, rather than only by the individuals
in his or her district. Such a plan is lawful and does not
violate the one-person, one-vote rule under the Fourteenth

Amendment. 8

In an effort to save their argument, Plaintiffs contend that
the Act is unconstitutional because it uses ten-year-old
population data from the last decennial census, even thaugh
data from the 2020 census has been collected and will be
released in the next few months. (Pls.” Resp.“fo Homer
Defs.” Mot. to Dismiss, Dkt. [29], at 1-2,4, 10, 15)
Plaintiffs do not cite case law in support of this argument,
nor does their argument find legal support. The Georgia
Constitution “imposes no temporal limitation” on the General
Assembly's reapportioning of districts after the last decennial
census, and Georgia courts have held that “[t]he frequency
of reapportionment between censuses is solely a matter of
unfettered legislative discretion.” Blum v. Schrader, 637
S.E.2d 396, 398-99 (Ga. 2006). Moreover, the Supreme
Court and other federal courts have generally afforded
discretion to state legislatures when their redistricting or
reapportionment relied on the last decennial census, even

if the redistricting occurred years after the release of that

data. See, e.g. League of United Latin Am. Citizens
v. Perry, 548 U.S. 399, 404, 126 S.Ct. 2594, 2601, 165
L.Ed.2d 609 (2006) (“Neither the Constitution nor Congress
has stated any explicit prohibition of mid-decade redistricting
to change districts drawn earlier in conformance with a

decennial census.”); Pol. Action Conference of Ill. v. Daley
976 F.2d 335, 340 (7th Cir. 1992) (“[T]he critical question is

whether the 1991 election, which was based on a ward map
approved in 1985 using 1980 census data, was valid under

Reynolds[.] Revnolds’ explicit language ... demonstrates
that Chicago's 1991 election represents no constitutional

violation” and “were not the result of an unreasonably delayed
reapportionment procedure.”) (citation omitted). To be clear,
this Court does not mean to explicitly endorse legislative
redistricting at the end of a decennial period. But the Act at
issue here was passed before the 2020 census was completed
and therefore relied on what was—and is—still current
population data. Under these facts, the Court cannot find the
Act constitutional.

*7 Accordingly, Plaintiffs have failed to state a claim that
the Act violates the one-person, one-vote rule under the
Fourteenth Amendment, and this claim is dismissed.

B. Vote Dilution €iaim Under Section 2 of the Voting

Rights Act
Defendants similarly argue that Plaintiffs have failed to state
a claim o1 vote dilution under Section 2 of the Voting
Rights "Act. (Homer Defs.” Mot. to Dismiss, Dkt. [22], at
13+-16; Br. in Supp. of Banks Cnty. Defs.” Mot. to Dismiss,
Dkt. [25-1], at 4, 8-9.) In response, Plaintiffs contend that
they have sufficiently stated such a claim, but also that they
have not limited their Voting Rights Act claims to Section
2, since “[m]ultiple provisions of the Voting Rights Act
potentially apply” here. (Pls.” Resp. to the Cnty. Defs.” Mot.
to Dismiss, Dkt. [28], at 10-12.) However, Plaintiffs do not
specifically explain which other provisions allegedly apply or
how the Act violates these additional provisions. The Court
cannot evaluate the merits of an argument that has not been

made. Even if it could, it is not apparent to the Court how
other provisions of the Voting Rights Act could apply here.
Accordingly, the Court evaluates Plaintiffs’ allegations solely
under Section 2.

Section 2 of the Voting Rights Act prohibits standards,
practices, and procedures that deny or abridge the right to

vote of any United States citizen based on race or colo
U.S.C. § 10301(a). Such a violation can be established:

if, based on the totality of
circumstances, it is shown that
the political processes leading to
nomination or election in the State or

political subdivision are not equally




open to participation by members
of a class of citizens protected by
subsection (a) in that its members have
less opportunity than other members
of the clectorate to participate in
the political process and to elect
representatives of their choice.

‘Id. at § 10301(b). “The statute does not, however, create
an entitlement to proportional representation for members of
a protected class.” Rose, 2021 WL 39578, at *4 (citation
omitted).

In Thornburg v. Gingles, the Supreme Court interpreted

Section 2 to require that the focus “be on the results of
the challenged standards, practices, and procedures—not
on whether those processes had been adopted because of

discriminatory intent.” Id. (citing ¥ Gingles, 478 U.S. 30
35-36, 106 S.Ct. 2752, 92 L Ed.2d 25 (1986)) (emphasis
in original). To make out a vote dilution claim after

Gingles, plaintiffs must show that they have satisfied three
prerequisites:

First, the minority group must be able
to demonstrate that it is sufficiently
large and geographically compact. fo
constitute a majority in a single-
member district. If it is not.as would
be the case in a substantially integrated
district, the multi-member form of
the district cannot be responsible for
minority voters’ inability to elect
its candidates. Second, the minority
group must be able to show that it
is politically cohesive. If the minority
group is not politically cohesive, it
cannot be said that the selection
of a multimember electoral structure

thwarts distinctive minority group
interests. Third, the minority must
be able to demonstrate that the
white majority votes sufficiently as
a bloc to enable it—in the absence
of special circumstances, such as the
minority candidate running unopposed

—usually to defeat the minority's
preferred candidate.

*§ Gingles, 478 U.S. at 5051, 106 S.Ct. 2752 (citations
and punctuation omitted). In addition, the Court held that at-
large elections are not per se violative of Section 2, but they
can be if, under the totality of the circumstances, they “result

d. at 46, 106

in unequal access to the electoral process.”
S.Ct. 2752 (citation omitted).

“In addition to applying the Gingles factors, courts generally
must also consider several factors—identified in the Senate
Report accompanying the 1982 VRA amendment—that can
be relevant to Section 2 claims.” Rose, 2021 WL 39578, at *5
(citation omitted). The Eleventh Circuit has explained that the
factors that will “typically establish” a violation of Section 2
are:

1. the extent-of any history of official discrimination in the
state o1 political subdivision that touched the right of the
members of the minority group to register, to vote or
otherwise to participate in the democratic process;

2. the extent to which voting in the elections of the state or
political subdivision is racially polarized;

3. the extent to which the state or political subdivision
has used unusually large election districts, majority
vote requirements, anti-single shot provisions, or other
voting practices or procedures that may enhance the
opportunity for discrimination against the minority
group;

4. if there is a candidate slating process, whether the
members of the minority group have been denied access
to that process;

5. the extent to which members of the minority group
in the state or political subdivision bear the effects of
discrimination in such areas as education, employment
and health, which hinder their ability to participate
effectively in the political process;

6. whether political campaigns have been characterized by
overt or subtle racial appeals;

7. the extent to which members of the minority group have
been elected to public office in the jurisdiction.
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Id. (quoting § *Solomon v. Liberty Cnty., Fla., 899 F.2d 1012
1015-16 (11th Cir. 1990) (citation omitted)). Two additional
factors may be considered probative of a Section 2 violation:

[Wlhether there is a significant lack of responsiveness on
the part of elected officials to the particularized needs of
the members of the minority group; [and]

[Wihether the policy underlying the state or political
subdivision's use of such voting qualification, prerequisite
to voting, or standard, practice or procedure is tenuous.

Id. (quoting ¥*Solomon, 899 F.2d at 1016). “[T]hese nine
factors will often be pertinent to certain types of [Section]
2 violations, particularly to vote dilution claims.” Id. at *6
(citation and quotations omitted).

Plaintiffs have not sufficiently alleged the Gingles
preconditions here. First, they do not allege that any minority
group “is sufficiently large and geographically compact to

¥
3

constitute a majority in a single-member district.” i~ Gingles
478 U.S. at 50, 106 S.Ct. 2752. Instead, they solely allege
that two of the Plaintiffs are African-American and all of
the individual Defendants are white, “District 3 ... is a
large and geographically compact group of voters” that “bas
more numerosity and diversity of race, national origin:and

language, and “Districts 1 and 2 have proportionaiiy more
Caucasian or white voters than District 3.” (Compl., Dkt.
[1], at 99 10, 33-36.) In addition, in one of their opposition
briefs, they assert that more racial mingctities have moved
into District 3 in the last decade and “the Act isolates almost
all non-white voters in Homer into a single district.” (Pls.’
Resp. to the Cnty. Defs.” Mot. to Dismiss, Dkt. [28], at
10.) In sum, then, Plaintiffs appear to rest their argument
on the assertion that District 3 is more racially diverse (and
perhaps continues to get more diverse) than the primarily-
white Districts 1 and 2. Even if these allegations could be
proven true through discovery, they would still be insufficient
to show that a minority group was sufficiently large and
geographically compact to make up a majority of District 3.

*9 Moreover, Plaintiffs fail to even allege facts to support
the second and third Gingles factors—that the minority
group in District 3 is politically cohesive, and that the white
majority in Districts 1 and 2 vote as a bloc sufficiently to
defeat the minority group's preferred candidates. In addition,
Plaintiffs do not allege that any of the nine factors “typically
establish[ing]” a Section 2 violation are applicable or relevant

here. Having failed to allege any of the Gingles elements or
any of the factors probative of a Section 2 violation, Plaintiffs’
vote dilution claim under Section 2 of the Voting Rights Act
fails and must be dismissed.

C. Vote Dilution Claim Under the Equal Protection
Clause of the Fourteenth Amendment
Plaintiffs also appear to allege a claim for vote dilution under

the Equal Protection Clause of the Fourteenth Amendment. 2
Defendants argue that this claim should be dismissed for
the same reasons as Plaintiffs’ claim for vote dilution under
Section 2 of the Voting Rights Act. (Defs. Town of Homer
et al.’s Mot. to Dismiss, Dkt. [22], at 13—16; Br. in Supp. of
Banks Cnty. Defs.” Mot. to Dismiss, Dkt. [25-1], at 2, 8, 9—
14.)

“Like § 2 of the Voting Rights Act, the Fourteenth
Amendment's Equal Protection Clause creates a cause of
action for racialiy discriminatory vote dilution.” Lowery v.
Deal, 850 F. Supp. 2d 1326, 1331 (N.D. Ga. 2012) (citing

2

Shaw, v. Reno, 509 U.S. 630, 640-41, 113 S.Ct. 2816
125'L.Ed.2d 511 (1993)). Unlike Section 2, though, “the
Equal Protection Clause requires a showing of discriminatory
intent.” Id. (citing Osburn v. Cox, 369 F.3d 1283, 1288 (11th
Cir. 2004)). Accordingly, the primary difference between
vote dilution claims under Section 2 of the Voting Rights
Act and the Equal Protection Clause “is that the Equal
Protection Clause requires a showing of discriminatory intent,
while § 2 does not.” Id. That said, this Court has held that
the requirements to establish vote dilution, separate from
the discriminatory intent component, “are the same under
both provisions.” Id. (citation omitted). Accordingly, it is
“doubt[ful] that any plaintiff ... can establish a constitutional
vote dilution claim where his [S]ection 2 claim has failed.”

Johnson v. DeSoto Cnty. Bd. of Comm'rs. 204 F.3d 1335
1344 (11th Cir. 2000).

Given the Court's prior analysis and determination that
Plaintiffs have failed to state a claim for vote dilution under
Section 2 of the Voting Rights Act, Plaintiffs’ vote dilution
claim under the Equal Protection Clause also fails. That said,
even if Plaintiffs’ had sufficiently stated a Section 2 vote
dilution claim, the Court finds that they have not pled the
“discriminatory intent” component necessary to establish a
vote dilution claim under the Equal Protection Clause. The
closest Plaintiffs come to pleading discriminatory intent are
their allegations that: Homer facilitated the passing of this Act




ten years after the 2010 census and just before the release
of new census data, District 3 is more racially diverse than
Districts 1 and 2, and Homer's mayor and council members
said that the Act was necessary to keep District 3 from taking
over the town. (Compl., Dkt. [1], at ] 34-35, 54-55, 64.) But
these allegations are largely speculation on Plaintiffs’ part and
are plainly insufficient to allege Defendants’ discriminatory
intent.

*10 Accordingly, Plaintiffs’ vote dilution claim under the
Equal Protection Clause of the Fourteenth Amendment also
fails and must be dismissed.

D. Plaintiffs’ Subordinate Claims for Declaratory

Judgment. Injunctive Relief, Section 1983 Damages. and
Section 1988 Attorney's Fees

Because Plaintiffs have failed to state a claim for relief on
any of their substantive claims, they have also failed to state
a plausible claim that they are entitled to attorney's fees,

damages, or declaratory or injunctive relief on any of their

N — -
claims. See §\\‘\§W1111211ns v. Ocwen Loan Servicing, LLC
2016 WL 5339359, at *19-20 (N.D. Ga. May 9. 2016)

(citations omitted). Accordingly, Plaintiffs’ subordinate
claims for declaratory judgment, injunctive relief, Section
1983 damages, and Section 1988 attorney's fees are all
dismissed.

Conclusion

For the foregoing reasons, Defendants Town of Homer,
Georgia et al.’s Motion to Dismiss [22] is GRANTED,
Defendants Banks County Board of Elections et al.’s Motion
to Dismiss [25] is GRANTED, and Plaintiffs Earl Tyson et
al.’s Motion for Oral Argument on Defendants’ Motions to
Dismiss [32] is DENIED. The Clerk is DIRECTED to enter
FINAL JUDGMENT in favor of Defendants and to CLOSE
the case.

SO ORDERED this 2nd day of July, 2021.
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These numbers are based on 2010 ¢census data, which is all that is officially available because data from the
2020 census has not yet been fermally released.

“Local legislation” is legislation that is presented in the Georgia General Assembly and which only applies
to a specific city, county, or special district. Smith v. Cobb Cnty. Bd. of Elections and Registrations, 314 F.
Supp. 2d 1274, 1281 n.6 (N.D. Ga. 2002) (citation omitted). “It comprises a large part of the bills introduced

Plaintiffs also argue that “the Builder Plaintiffs are voters in the proposed District 3.” (Pls.” Resp. to Homer
Defs.” Mot. to Dismiss, Dkt. [29], at 9.) But, by their own admission, the Builder Plaintiffs are limited liability
companies, not individuals, and therefore do not vote. Further, Plaintiffs do not identify the members of either

Although each set of Defendants filed separate motions to dismiss, their arguments frequently overlap.
Accordingly, the Court will generally discuss their arguments interchangeably, only distinguishing between

2
and enacted by the Legislature each year.” Id. (citation omitted).
3
limited liability company, so the Court cannot assess whether their members are District 3 voters.
4
them when necessary.
5

Both Plaintiffs and Defendants submitted the proposed district map as an exhibit to their respective filings.
This map is based on 2010 census data, rather than the forthcoming 2020 census data, but it shows that
District 1 has an estimated population of 453 people, District 2 has an estimated population of 457 people,
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and District 3 has an estimated population of 231 people. (Banks County Defs.” Mot. to Dismiss, Ex. A, Dkt.
[25-2].)

The Court makes no further comment on the apparent population disparity between the districts here (or
the objectives put forth by Defendants in support of the districting), because this issue is not dispositive of
Plaintiffs’ one-person, one-vote claim.

Plaintiffs also contest the fact that District 3 has only one residential council position, making it a
single-member district, while Districts 1 and 2 each have two positions, rendering them multi-member
districts. However, as Defendants point out, the Supreme Court and this Court have consistently held that
“multimember districts are not per se unconstitutional, nor are they necessarily unconstitutional when used

“White v. Regester, 412 U.S. 755,

in combination with single-member districts in other parts of the State.”

765, 93 S.Ct. 2332, 2339, 37 L.Ed.2d 314 (1973) (citations omitted); see also arios v. Perdue, 306 F.
Supp. 2d 1190, 1208 (N.D. Ga. 2003) (“[T]o the extent the complaint alleges that the mere co-existence of
single- and multi-member districts in the 2001 House plan is unconstitutional, plaintiffs’ claim is dismissed
pursuant to Fed. R. Civ. P. 12(b)(6).”).

That said, the Court cautions Defendants that the Act is not entirely insulated from constitutional attack. The
Supreme Court has noted that, as such a plan becomes effective, “if-ii‘then operates to minimize or cancel
out the voting strength of racial or political elements of the voting pepuilation, it will be time enough to consider

whether the system still passes constitutional muster.” i **Dallas Cnty., Ala. v. Reese, 421 U.S. 477, 480, 95
S.Ct. 1706, 1708, 44 L.Ed.2d 312 (1975) (citation and qugtations omitted). In other words, a constitutional
challenge to this type of election system must be based on factual findings once the system is implemented,
not premature and unsubstantiated speculation.

Admittedly, it is not entirely clear to the Court-whether Plaintiffs intended to make this claim in addition to
their claims alleging violations of the one-person, one-vote rule and Section 2 of the Voting Rights Act.
Nevertheless, Plaintiffs’ complaint at leastimplies such a claim, and the Court will therefore address it.
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MEMORANDUM OPINION AND ORDER
REED O'CONNOR, District Judge.

*1 This is a voting rights case. Plaintiffs Valentine Reyes,
Irene Gonzalez, and Gary Garcia (collectively, “Plaintiffs™)
allege that the at-large election of council members for
the city of Farmers Branch dilutes the voting rights of
Hispanic citizens in violation of Section 2 of the Voting

Rights Act (“VRA”),v*42 U.S.C. § 1974, and the Fourteenth

Amendment. L Doc. No. 1 (3:07-CV-900-0) (N.D.Tex. May
21, 2007) (Plaintiffs' complaint). Plaintiffs seck a permanent
injunction prohibiting Farmers Branch from holding elections
under the present at-large system in favor of single-member
clectoral districts or cumulative voting. /d. The parties

presented evidence to the Court on May 27-28, 2008

regarding these claims. 2

Because resolution of a voting dilution claim requires close
analysis of unusually complex factual patterns, and because
the decision of such a case has the potential for serious
interference with state functions, district courts must explain
with particularity their reasoning and the factual conclusions

underlying such reasoning. Westwego Citizens for Better
Gov'tv. City of Westwego, 872 F.2d 1201, 1203 (5th Cir.1987).
In accordance with the requirements of Rule 52 of the Federal
Rules of Civil Procedure and Fifth Circuit precedent, the
Court now examines the applicable law and sets out its
findings of fact and conclusions of law.

I Legal Framework under the VRA

Section 2 of the Voting Rights Act, 42 U.S.C. § 1973
as amended, provides in subsection (a) that “no voting
qualification ot prerequisite to voting or standard, practice,
or procedure shall be imposed or applied by any State or
political subdivision in a manner which results in denial or

abridgement of the right of any citizen of the United States to
vidte on account of race or color ...” A violation of subsection
(a) is established

“if, based on the totality of circumstances, it is shown
that the political processes leading to nomination or
election in the State or political subdivision are not equally
open to participation by members of a class of citizens
protected by subsection (a) of this section in that its
members have less opportunity than other members of
the electorate to participate in the political process and to
elect representatives of their choice. The extent to which
members of a protected class have been elected to office
in the State or political subdivision is one circumstance
which may be considered: Provided, (t)hat nothing in this
section establishes a right to have members of a protected
class elected in numbers equal to their proportion in the
population.” /d.

Thus, ultimately, the Court must inquire as to whether
minority voters have demonstrated an unequal opportunity
to participate in the political process on account of race or

ethnicity. See ™ League of United Latin Am. Citizens Council
No. 4434 v. Clements, 986 F.2d 728, 742 (5th Cir.1993) (en

banc).
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The Supreme Court elaborated on the basic analytical
framework established by Section 2 of the VRA in

Thornburg v. Gingles, 478 U.S. 30. 106 S.Ct. 2752

92 L.Ed.2d 25 (1986). i*Clements, 986 F.2d at 742. In
Gingles, the Court set forth a three-part threshold test for
analyzing claims that an at-large election scheme dilutes
minority voting strength. /d. Under this threshold test, the
minority group challenging an at-large election scheme must

demonstrate that: (1) the minority group is sufficiently large
and geographically compact to constitute a majority in a
single member district; (2) the minority group is politically
cohesive, and (3) the majority votes sufficiently as a bloc
to enable it, in the absence of special circumstances, usually

1d.
at 742-43. Failure to establish any one of the Gingles
factors precludes a finding of vote dilution, because “(t)hese
circumstances are necessary preconditions for multimember
districts to operate to impair minority voters' ability to

8

to defeat the minority group's preferred candidate. :

elect representatives of their choice.” ¥™/d._at 743 (quoting

Gingles ).

*2 Satisfaction of the Gingles factors in the Fifth Circuit
does not by itself establish a violation of Section 2.
Id. The minority group must further demonstrate that;
under the totality of the circumstances, “its members have
less opportunity than other members of the electerate to
participate in the political process and to elect representatives
of their choice.” 42 U.S.C. § 1973(b). Unlike the Gingles
threshold inquiry, the totality of circumstances inquiry is

broad. YClements. 986 F.2d at 7474t requires courts to
make a “searching practical evaluation of the past and present
reality” of the community and to take a “functional” view

of the political process ingles, 478 U.S. at 45. The
Court is guided by the factors mentioned in the Senate Report
accompanying the 1982 amendments to Section 2, and may

Clements.

take into account other relevant factors as well.
986 F.2d at 747.

The Senate Report accompanying the 1982 amendments to
Section 2 of the VRA identifies seven factors that may be
relevant to an analysis of the totality of the circumstances.
Id. The factors include: (a) the extent of any history of
official discrimination in the state or political subdivision
that touched the right of the members of the minority
group to register, to vote, or otherwise to participate in the
democratic process; (b) the extent of racially polarized voting;

(c) the extent to which the state or political subdivision
has used unusually large election districts, majority vote
requirements, anti-single shot provisions, or other voting
practices or procedures that may enhance the opportunity
for discrimination against the minority group; (d) whether
members of the minority group have been denied access
to any candidate slating process; (¢) the extent to which

members of the minority group in the state or political
subdivision bear the effects of discrimination in such areas
as ecducation, employment, and health; (f) use of racial
appeals in campaigns; and (g) the extent to which minority
candidates have been clected to public office. Id. at 747-
52. This list is not exclusive, and courts may consider other
factors relevant to whether a minority group has an unequal
opportunity to participate in the political process on account
of race or ethnicity. /d. at 753. Additional factors that may
be considered include (h) whether there is a significant lack
of responsiveness on the part of elected officials to the
particularized needs of the members of the minority group,
and (i) whether ithe policy underlying the state or political
subdivision's-use of the challenged voting qualification,
prerequisiie to voting, or standard, practice, or procedure is
tenuous. Id. at 752-53.

The final determination by this Court must be made by
an evaluation of the Gingles threshold factors and then the
totality of circumstances. Williams v. City of Dallas, 734
E.Supp. 1317, 1320 (N.D.Tex.1990). Plaintiffs do not have
to show a discriminatory intent to prevail under Section 2 of
the VRA. Campos v. City of Baytown, Tex., 80 F.2d 1240,
1242 (5th Cir.1988). Instead, courts employ a “results test.”
Id. However, the burden of proof is on plaintiffs, who are
required to prove by a preponderance of the evidence that all

of the Gingles preconditions are satisfied and that based on
the totality of the circumstances the accused election system
dilutes the voting strength of the minority group. League
of United Latin Am. Citizens No. 4552 (LULAC) v. Roscoe
Indep. Sch. Dist., 123 F.3d 843, 846 (5th Cir.1997).

1. Framework under Fourteenth Amendment

*3  Multi-member  districts Fourteenth
Amendment if conceived or operated as purposeful devices
to further racial discrimination by minimizing, cancelling out,
or diluting the voting strength of minorities in the voting

violate the

population. §Rogers v. Lodge, 458 U.S. 613, 617, 102
S.Ct. 3272, 73 L.Ed.2d 1012 (1982). Cases charging that
multi-member districts unconstitutionally dilute the voting

strength of racial minorities are thus subject to the standard
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of proof generally applicable to equal protection cases and
the invidious quality of the law or practice claimed to be
racially discriminatory must ultimately be traced to a racially
discriminatory purpose. /d. Discriminatory intent need not
be proved by direct evidence, but may be inferred from the
totality of relevant facts. Id.

1I1. Motions to Strike

As a preliminary matter, the Court must resolve Plaintiffs'
Motion to Strike Defendant's Exhibit 13 and Defendant's
Motions to Strike Plaintiffs' Exhibits 7 and Exhibit 36. See
Doc. Nos. 38-42 (3:07-CV-900-0) (N.D.Tex. May 22,
2008); Doc. No. 47 (3:07-CV-900-0O) (N.D.Tex. May 25,
2008). Additionally, the Court finds it necessary to resolve
Defendant's objection to Plaintiffs' Exhibit 48. These motions,
filed on the eve of trial, as well as Defendant's trial objection,
were carried through trial to be resolved after its conclusion.
Vol. 1 at 4-5.

The basis for each motion to strike, as well as Defendant's
objection, is that exhibits and related testimony are precluded
by Rule 37 of the Federal Rules of Civil Procedure because
information was not disclosed as required by Rule 26. See
id.; Vol. 1 at 84-85. Under Rule 37, a party that, without
substantial justification, fails to disclose information required
by Rule 26(a) or 26(e)(1) is not, unless such failure is
harmless, permitted to use as evidence at trial any svitness
or information not so disclosed. FED. R. CIV. P. 37. Rule
37(c)(1) contains express exceptions that allow” admission
of evidence when the party's failure to disciose the required
information is substantially justified or haimless. /d. A district
court considers four factors when determining if such a
violation is harmless: (1) the explanation, if any, for the non-
disclosing party's failure to comply with the discovery rule;
(2) the prejudice to the opposing party; (3) the possibility of
curing such prejudice by granting a continuance; and (4) the
importance of the evidence and related witnesses' testimony.

See ¥ Barrett v. Atlantic Richfield Co., 95 F.3d 375, 380 (5th
Cir.1996). The Court has broad discretion in deciding whether
aviolation of Rule 26(a) is substantially justified or harmless.

wUm‘ted States v. $9.041,.598.68, 163 F.3d 238, 252 (5th
Cir.1998). The Court will now address these factors for the
motions to strike and Defendant's objection.

A. Plaintiffs' Exhibit 7 and Defendant's Exhibit 13
The Court finds that Defendant's Exhibit 13 and Plaintiffs'
Exhibit 7 both contain information that was not timely

disclosed. See generally Doc. Nos. 38—42 (3:07-CV-900-
0) (N.D.Tex. May 22, 2008); Doc. Nos. 4647 (3:.07-CV-
900—0) (N.D.Tex. May 25, 2008). However, after considering
the four factors outlined above, the Court finds that these
violations were harmless.

*4 The Court finds that the parties failed to timely disclose
information because, at least in part, both parties waited for
the Court to rule on Defendant's summary judgment motion
before deposing experts and preparing for trial. /d. Shortly
after the parties designated their experts, Defendant filed its
motion for summary judgment. See Doc. 17 (3:07-CV-900-
0) (N.D.Tex. Jan. 7, 2008). On April 8, 2008, onec month
before the original trial date of May 8, 2008, the Court denied
this motion. See Doc. 24 (3:07-CV-900-0O) (N.D.Tex. Apr.
8, 2008). At that time, none of the parties' experts had been
deposed. See Doc. No. 47 (3:07-CV-900-0) (N.D.Tex. May
25, 2008). A few days later, on April 11, 2008, Plaintiffs and
Defendant deposed the opposing parties' expert(s). /d. The
Court finds that Plaintiffs' Exhibit 7 and Defendant's Exhibit
13 were prepared in reaction to the deposition testimony
of the opposing party's expert(s). Accordingly, the relevant
information was disclosed to the opposing party after the
deadlines set out in Rule 26 and shortly before trial.

Though this explanation is not a substantial justification for
the parties' untimely disclosures, the Court finds that the
remaining factors to be considered demonstrate that both
Plaintiffs' and Defendant's failures to disclose were harmless
and that these exhibits and related testimony should be
permitted. While both parties generally allege prejudice from
untimely disclosures, neither party articulates how any such
prejudice arises. See generally Doc. Nos. 38-42 (3:07-CV-
900-0) (N.D.Tex. May 22, 2008); Doc. Nos. 46-47 (3:07—
CV-900-0) (N.D.Tex. May 25, 2008). Additionally, the
harmless nature of this error is demonstrated by the fact that
neither party requested a continuance or even suggested that

additional time would be helpful. 3 Furthermore, the Court
finds that both exhibits contain information that is important
to the parties' respective positions. Plaintiffs' Exhibit 7
contains estimates and supporting calculations which might
establish that the Hispanic population in Farmers Branch is
sufficiently large and geographically compact to constitute a
majority in a single member district. Similarly, Defendant's
Exhibit 13 contains information which, if found persuasive,
would provide a basis for discrediting one of the theories on
which Plaintiffs rely to establish that the Hispanic population
in Farmers Branch is sufficiently large and geographically

compact.
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Accordingly, the Court finds that both parties' failure to timely
disclose constitutes harmless error and that Plaintiffs' Motion
to Strike Defendant's Exhibit 13 and Defendant's Motion to
Strike Plaintiffs' Exhibit 7 should be and are hereby DENIED.

B. Plaintiffs' Exhibit 36

Plaintiffs' Exhibit 36 contains calculations relating to
Plaintiffs' regression analysis of Farmers Branch election
results. This exhibit is being offered to demonstrate that
Hispanics in Farmers Branch are politically cohesive, and that
the white majority votes sufficiently as a bloc to enable it,
in the absence of special circumstances, usually to defeat the
Hispanic population's preferred candidate.

*S For reasons explained below, the Court does not
consider Plaintiffs' Exhibit 36 in resolving Plaintiffs' claims.
Accordingly, Defendant's Motion to Strike Plaintiffs' Exhibit
36 is hereby DENIED as moot.

C. Defendant's Objection to Plaintiffs' Exhibit 48

At trial, Defendant objected to Plaintiffs' Exhibit 48, which is
a list of names of seven people Plaintiffs' expert believes are
Hispanic. Vol. 1 at 84-85. Prior to his deposition, Plaintiffs'
expert provided Defendant with the names of 48 individuals
he believed to be Hispanic. /d. At his deposition on Aprii 11,
2008, Plaintiffs' expert told Defendant's counsel thai he had
identified a few other people he believed to be Hispanic, but
that he didn't have the list with him at that iine. /d. In the
days before trial, Plaintiffs' expert identificd another couple of
people, resulting in a total of seven individuals identified after
the original 48 people. /d. At trial, Plaintiffs introduced the
list of the seven names, drawing an objection from Defendant
for failure to supplement. Plaintiffs responded that this exhibit
was, in part, a reaction to Defendant's Exhibit 13, which was
not timely disclosed. /d. at 85.

The Court finds that Plaintiffs failed to timely disclose at least
some of the information contained within their Exhibit 48.
See id. at 84-85. However, the Court finds this error was
harmless. Defendant did not articulate any specific prejudice
that would be caused by this untimely disclosure. In addition,
the evidence demonstrates that the seven individuals listed in
Exhibit 48 were identified by Plaintiffs' expert through the
same methods used to identify the other 48. See Vol. 1 at 37—
39; 70-85; 255-272. Therefore, there does not appear to be
any risk that Defendant would be unable to cross-examine
Plaintiffs' expert or that Defendant would have otherwise

been better off had this information been disclosed prior to
trial. The Court notes that Defendant knew Plaintiffs' expert
had identified additional individuals at the deposition held
on April 11, 2008, and did not seck continuance or Court

intervention as a result. In addition, the seven names listed
in Exhibit 48 are being offered to show that the Hispanic
population in Farmers Branch is sufficiently large and
geographically compact to constitute a majority in a single
member district, and the Court finds the importance of this
exhibit and related testimony weighs against excluding this
evidence. Accordingly, the Court OVERRULES Defendant's
objection to Plaintiffs' Exhibit 48.

1V Findings of Fact

A. The Parties

Plaintiffs Valentine Reyes, Irene Gonzalez, and Gary Garcia
are Hispanic citizens. of the city of Farmers Branch, Texas.
Defendant is the city of Farmers Branch, which is located
near Dallas, Texas. Farmers Branch is governed by a city
council composed of five members. Election of city council
members 1s at-large, in that all voters in the city are allowed
to vote for candidates running for each of the five city council
member positions. Every candidate must run for a particular
numbered city council position, and the city holds run-off
elections where no one candidate for a particular position
receives a majority of votes. Elections are staggered, and,
while members of the city council must live in Farmers
Branch, there is no requirement that members be elected from
different parts of the city.

*6 On May 21, 2007, Plaintiffs Valentine Reyes, Irene
Gonzalez, and Gary Garcia filed this suit, alleging that the at-
large election of city council members for Farmers Branch
dilutes the voting rights of Hispanic citizens, in violation

of the Section 2 of the Voting Rights Act (“VRA”), §¥42
U.S.C. § 1974, and the Fourteenth Amendment. The parties
presented evidence regarding these claims at a bench trial held

May 27-28, 2008.

B. Fact and Expert Witnesses

At trial, Plaintiffs offered the testimony of Mr. Rendon and
Dr. Gambitta. Mr. Rendon is a Hispanic resident of Farmers
Branch who recently ran for city counsel, but was not elected.
Vol. 1 at 16-18, 20-24, 43. Mr. Rendon testified regarding
the ethnic composition of Farmers Branch and his experiences
regarding the role Hispanic origin plays in elections in
Farmers Branch. /d. at 16-57.
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Dr. Gambitta is the Director of the Institute for Law and Public
Affairs, as well as an Associate Professor, at the University
of Texas at San Antonio. Pls' Ex. 47 at 1. Dr. Gambitta
holds B.A., M.A., and Ph.D. degrees in political science, and
has worked as a consultant in areas such as survey research
design. /d. Dr. Gambitta testified regarding Plaintiffs' ability
to establish the Gingles threshold factors, as well as the
factors considered by courts in assessing the totality of the
circumstances. Vol. 1 at 59-219; Vol. 2 at 77-84.

Defendant offered the testimony of Dr. Rives and Dr. Alford
at trial. Dr. Rives is a Senior Lecturer in the Department
of Finance at the Fisher College of Business at The Ohio
State University. Def's Ex. 1. Dr. Rives holds A.B, M.A_, and
Ph.D. degrees in Economics, and studied demography and
statistics as a postdoctoral research fellow with the Office
of Population Research at The Woodrow Wilson School at
Princeton University. /d. Dr. Rives has worked as a professor
at several universities, as a research fellow with the U.S.
Census Bureau, and as a consultant in VRA cases. /d. Dr.
Rives testified regarding Plaintiffs' ability to satisfy the first
Gingles threshold factor, commonly referred to as Gingles I.
Vol. 1 at 220-301.

Dr. Alford is an Associate Professor at Rice University, and
holds B.S., M. PA., M A., and Ph.D. degrees in political
science. Def's Ex. 14. Dr. Alford has worked as a cotsultant
in numerous VRA cases. /d Dr. Alford testified regarding
Plaintiffs' ability to satisfy Gingles I, II and 171, as well as
regarding the factors considered by the Couii1n assessing the
totality of the circumstances. Vol. 2 at 4=76.

The Court finds that Mr. Rendon is a fact witness regarding

clections in Farmers Branch.* Tn addition, the Court finds
that Plaintiffs' expert, Dr. Gambitta, and Defendant's experts,
Dr. Rives and Dr. Alford, are qualified, due to their education
and experience, to give expert opinions regarding the Gingles
factors and the factors considered by the Court in assessing
the totality of circumstances.

C. Gingles I
*7 To demonstrate a violation of Section 2 of the VRA, the
minority group challenging an at-large election scheme must
demonstrate that the minority group is sufficiently large and
geographically compact to constitute a majority in a single

member district. ¥ Clements, 986 F.2d at 742. To satisfy this
requirement, a plaintiff must demonstrate that it is possible

to draw an election district of an appropriate size and shape
where the citizen voting age population of the minority group

is a majority. §Perez v. Pasadena Indep. Sch. Dist., 165
F.3d 368, 372 (5th Cir.1999). This requirement ensures that,
in the absence of the multimember district and at-large voting
scheme, the minority group possess the potential to elect

b

representatives of its choice. ¥ Clements, 986 F.2d at 743. In
other words, if the minority group is not sufficiently large and
geographically compact, the multimember form of the district

cannot be responsible for the minority voters' inability to elect
their candidate of choice. /d.

1. Farmers Branch and 2000 Census data

According to the 2000 Census, Farmers Branch had a total
population of 27,505. PIs' Ex. 1 at 1; Def's Ex. 2. Of the total
residents of Farmers Branch, 10,241 identified themselves as
Hispanic in the 2000:Census, constituting 37.2% of the city's
population. PIs' Ex. 1. Of these 10,241 Hispanic residents,
6,467 were of voting age. PIs' Ex. 1 at 2; Def's Ex. 1 at Ex.
1 (Dr. Rives Report).

The-pool of eligible voters in Farmers Branch at the time of
the 2000 U.S. Census was comprised of 16,008 citizens of
voting age. Def's Ex. 1 at 2. Of these 16,008 citizens, 2,500

identified themselves as being of Hispanic origin. 3 DefsEx.
1, at Exhibit 1. Thus, approximately 15.6% of eligible voters
in Farmers Branch were Hispanic at the time of the 2000
Census.

2. Plaintiffs’ Proposed District
In order to satisfy Gingles I, Plaintiffs must propose a district
and demonstrate that it is more likely than not that the
Hispanic citizen voting age population (“HCVAP”) of the
proposed district exceeds 50% of the district's total citizen

voting age population (“CVAP”). See ™ Perez, 165 F.3d at
372. Plaintiffs' proposed district was created by Dr. Gambitta
in association with Plaintiffs' legal counsel with the goal
of capturing the highest percentage of Hispanic citizens of

voting age. © Vol. 1 at 64. The proposed district was drawn
to include the eastern portion of voting precinct 1500 and the
majority of voting precinct 1502, which is to the southwest of
precinct 1500. /d.; Pls' Ex. 8.

Plaintiffs argue that several methods of assessing Hispanic
voting strength in the proposed district demonstrate
that Gingles I is met here. First, Plaintiffs rely the
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Texas Legislative Council's (“TLC”) estimate that Spanish
surnamed registered voters constitute 52.5% of the total
registered voters in Plaintiffs' proposed district. Vol. 1 at 65.
In addition, Plaintiffs rely on an “actual count™ of Hispanics
and/or Spanish surnamed individuals registered to vote in the
proposed district. Vol. 1 at 178; Vol. 2 at 77-78. Plaintiffs also
rely on Dr. Gambitta's calculation of HCVAP/CVAP based on
Hispanic and non-Hispanic voter registration rates for Dallas
County. Vol. 1 at 86-90. Dr. Gambitta used voter registration
rates for Dallas County to estimate HCVAP and CVAP for
Plaintiffs' proposed district from the number of Hispanic and
non-Hispanic registered voters in the proposed district, as
determined by Plaintiffs' “actual count.” Vol. 1 at 88-90.

a. Texas Legislative Council Estimates

*8 To satisfy Gingles I, Plaintiffs rely in part on an estimate
of the number of Spanish surnamed registered voters in
Plaintiffs' proposed district made by the Texas Legislative
Council. Vol. 1 at 65. The TLC compiles information from
Census and voter registration records and has developed
a computer system that calculates and/or estimates certain
figures generally used by the Texas Legislature and legislative
agencies in redistricting. /d. at 68—69.

Here, Plaintiffs provided the TLC with the boundaries of
their proposed district, and the TLC system estimated: (1)
the percentage of the citizen voting age population that was
Hispanic based on 2000 Census data, and (2) the percent
of registered voters in the proposed district-with Spanish
surnames based on 2006 voter registraticr.data. Vol. 1 at
64-66; Pls' Ex. 4; Def's Ex. 6. While the Census collects
data on Hispanic origin based on participants' identification
of their own race and ethnicity, voter registration records do
not contain information on ethnicity. Vol. 1 at 69. Spanish
surnames are sometimes used as a surrogate for Hispanic

origin. See ¥ ~Clements. 986 F.2d at 774, 868-73. The
evidence shows that the TLC system designates a voter as a
Spanish surnamed registered voter (“SSRV™) if the voter's last
name is found on the 1990 Spanish surname list developed by
the U.S. Census Burcau. Vol. 1 at 145, 24344,

Based on 2000 Census data, the TLC estimated that the
HCVAP within Plaintiffs' proposed district was 41.4% of
the CVAP. See Def's Ex. 6. Thus, Plaintiffs arc unable to
establish a HCVAP majority based solely on 2000 Census

data. Accordingly, Plaintiffs looked to the TLC's estimate
of SSRVs in the proposed district to establish Gingles 1. Vol.
1 at 14243,

Based on 2006 voter registration records, the TLC estimated
that there are 667 SSRVs in Plaintiffs' proposed district out of
1,270 registered voters. Pls' Ex. 4. In other words, the TLC
estimated that Spanish surnamed registered voters comprise
52.5% of the registered voters in Plaintiffs' proposed district.
Id. Plaintiffs argue that these data indicate that there is a
majority HCVAP in Plaintiffs' proposed district. Doc. No.
57 (3:07-CV-900-0) (N.D.Tex. Aug. 25, 2008) (Plaintiffs'
Proposed Findings).

In response, Defendant argues that the TLC computer system
overestimated the number of SSRVs in Plaintiffs' proposed
district. Doc. No. 56 (3:07-CV=900-0) (N.D.Tex. Aug. 25,
2008) (Defendant's Proposed Findings). Dr. Rives testified
that the TLC system contains data for entire precincts, and that
when only a portion of a precinct is considered, the system
must determine how many voters to allocate to a particular
portion of the precinct. Vol. 1 at 240-241. Dr. Rives stated that
the system allacates voters as though they were distributed
evenly throtvighout a precinct. /d. Dr. Rives further testified
that the('TLC system overestimated SSRVs in Plaintiffs'
proposed district because SSRVs are not evenly spread out
inmprecinct 1500, as assumed by the TLC system. Vol. 1 at
242-249. Dr. Rives stated that the proposed district contains
a portion of precinct 1500 with relatively fewer SSRVs than
the rest of the precinct, resulting in over allocation of SSRVs
to the proposed district. /d. at 247-249. Dr. Rives explained
that the uneven distribution of SSRVs in precinct 1500 may
be due to the fact that there is a higher proportion of apartment
housing in the part of precinct 1500 in Plaintiffs' proposed
district, while the rest of the precinct contains mainly single
family homes. /d. Dr. Rives stated that Public Use Microdata
Sample information (“PUMS data”) for the area including
Farmers Branch indicate that Hispanic owner-occupied units
are roughly 2.8 times more likely to be headed by a Hispanic
citizen than Hispanic renter-occupied units. /d. at 252. Dr.
Rives noted that this was not a precise calculation, as PUMS
data is collected for an area that includes but is much larger
than Farmers Branch. /d. However, Dr. Rives testified that the
differences in citizenship might be the cause of the uneven
distribution of registered voters with Spanish surnames in
precinct 1500 and resulting over allocation of SSRVs to the
proposed district. /d. at 246-253. Dr. Rives concluded that
the TLC overestimated the number of SSRVs in Plaintiffs'
proposed district. /d. at 254-55.

*9 In assessing the TLC evidence, the Court finds it
necessaty to first address the probativeness of the TLC's use
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of Spanish surname data. Case law demonstrates a preference
for reliance on Census data in voting rights cases, although
the Fifth Circuit has noted that situations occur when Census
data are not sufficiently probative, and that use of non-census

data in such cases may be appropriate. See ¥ Jaldespino, et
al., v. Alamo Heights Indep. Sch. Dist., 168 F.3d 848, 852 (5th

Cir.1999); Westwego, 906 F.2d at 1045, n. 3. Ini™Rodriguez
v. Bexar County, Tex., 385 F.3d 853 (5th Cir.2004), the Fifth
Circuit stated that without a strict showing of probativeness,
Spanish-surname data are disfavored, and census data based
upon self-identification provide the proper basis for analyzing
claims that the votes of Hispanics have been diluted in

violation of Section 2 of the VRA.

d. at 867. n. 18.

Based on the evidence presented at trial, the Court finds
that the SSRV data utilized by the TLC are sufficiently
probative to be considered by the Court. First, this case
was filed in 2007, many years after the 2000 Census data
were collected. Courts in the Fifth Circuit have noted that
Census data are less probative the further away from the
Census cycle one gets. See Perez v. Pasadena Indep. Sch.
Dist., 958 F.Supp. 1196, 121213 (S.D.Tex.1997) (where
court noted that case was tried past midpoint of Census cycle,
and therefore Census data were inaccurate to some extent).
In addition, the evidence shows that the Spanish surname lisy
used by the TLC in identifying SSRVs has been published
and heavily tested by the U.S. Census Bureau. Vol. 4-at 172—
73. This testing indicates that there is a relationship between

Hispanic origin and the Spanish surnames listed on the 1990
Spanish surname list. Vol. 1 at 262—63. Although courts have
criticized the tendency of this type of data to misidentify
Hispanic persons as non-Hispanic and vice versa, the Court
finds that it can consider this type of data when, as here,
Census data are out-dated and therefore less likely to be

accurate. See ¥ ““Rodriguez, 385 F.3d at 867. Accordingly,
the Court finds the TLC's estimate of SSRVs in Plaintiffs'
proposed district have probative value on the issue of whether

Plaintiffs have satisfied Gingles 1.

Though the Court finds that the SSRV data are probative, the
Court does not find the TLC's estimate based on this data
demonstrates that it is more likely than not that Plaintiffs'
proposed district contains a majority HCVAP, as required by
Gingles. Defendant has produced evidence which calls into
question the reliability of Plaintiffs' estimate, which exceeds
the minority majority required by Gingles I by only a few
percent. The Court credits Dr. Rives testimony that splitting

precincts can result in an inaccurate estimate of SSRVs, and
notes that this testimony was corroborated by a document
from the TLC that warned about the accuracy of applying
its methods to small areas. See Def's Ex. 7 (TLC document
stating that election data for a small geographic unit such as
a census block yields a very low confidence level, and that,
as with other statistical data, confidence levels increase as the

blocks are aggregated into larger units such as counties). The
Court finds that this evidence indicates that the TLC estimates
are to some degree unreliable when applied to Plaintiffs'
proposed district, a relatively small area.

*10 The Court also credits Dr. Rives testimony that the
TLC system overestimated the number SSRVs in Plaintiffs'
proposed district because the proposed district contains a
portion of precinct 1500 with a lower concentration of SSRVs
than the rest of the precinct. The Court finds persuasive
Dr. Rives explanation that SSRVs are not distributed evenly
throughout precinct 1500 because the part of precinct 1500
in Plaintiffs' proposed district contains mainly apartments,
as opposed-to-single family homes. Accordingly, the Court
finds that'the TLC estimate suffers from reliability issues,
and does not demonstrate that it is more likely than not that
Piaintiffs' proposed district contains a Hispanic citizen voting
age majority.

Asini ™ Brewerv. Ham, 876 F.2d 448.451-52 (5th Cir.1989)
the most Plaintiffs have shown with the TLC estimate is
that perhaps there is a slim minority majority district. See

7 Brewer. 876 F.2d at 451-52 (holding district court did not
err in finding proposed district with total minority population
of 55.91% did not meet Gingles I, as expert testified that
voting age population could drop below 50% level and
that at most Plaintiffs had shown perhaps there was a
majority minority voting age population). While Plaintiffs
are not required to demonstrate Hispanics would enjoy an

overwhelming majority, just that they would possess the
potential to elect the candidate of their choice, Plaintiffs
must demonstrate this potential by a preponderance of the
evidence. See Westwego, 946 F.2d at 1117. The Court finds
that, considering the TLC estimate, it is just as likely that
Plaintiffs' proposed district has below or equal to 50%
HCVAP.

Additionally, the evidence presented by the parties
demonstrates that it is possible to directly count, rather than
estimate, the number of SSRVs in Plaintiffs' proposed district.
The Court finds that an actual count of SSRVs within the
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proposed district, if accurate and reliable, offers more direct
and probative evidence of Hispanic voting strength within
the proposed district than an estimate. Accordingly, the Court
will now evaluate whether Plaintiffs' “actual count” of SSRVs
within Plaintiffs' proposed district demonstrates that it is more
likely than not that the proposed district contains a Hispanic
citizen voting age majority.

b. “Actual Count” of Registered Voters
Both parties argue that an “actual count” of Spanish surname
registered voters in the proposed district supports their

respective positions.2 Doc. Nos. 56, 57 (3:07-CV-900-
0) (N.D.Tex. Aug. 25, 2008). The evidence demonstrates
that, in an attempt to refute Plaintiffs' TLC data, Dr. Rives
obtained a list of voters, registered as of July 31, 2007, from
Dallas County Elections. /d. at 242—44. This list included
the address of each voter, as well as the Texas Secretary of
State's designation of certain voters as SSRVs, coded based
on the 1990 Spanish surname list developed by the U.S.
Census Bureau. /d. at 243. Dr. Rives then “geocoded” the
list, determining whether each registered voter lived within
the boundaries of Plaintiffs' proposed district based on the
voter's address, and counted the number of SSRVs within
the district. /d. at 243-44. Dr. Rives testified that, based on
this work, there are 600 SSRVs in the proposed district ot
of 1291 registered voters. /d. at 245. In other words, Dr.
Rives testified that Spanish surname registered votersaccount
for approximately 46.5% of registered voters ju_ Plaintiffs'
proposed district. Dr. Rives concluded that ihere is not a
HCVAP majority in the proposed district. Voi. 1 at 273.

*11 In response, Plaintiffs asked Dr. Gambitta to review
the list of 1291 registered voters identified by Defendant
as residing within Plaintiffs' proposed district. Vol. 1 at 70—
76; Pls' Ex. 5. Dr. Gambitta initially identified 48 names
he believed should have been included on Defendant's list.
Vol. 1 at 70-76; PlIs' Ex. 6. The evidence shows that Dr.
Gambitta considered various factors in identifying these 48
individuals. Dr. Gambitta identified ten individuals with last
names he believes are misspelled, but when properly spelled,
are found on the Spanish surname list. Vol. 1 at 70-76. For
example, Dr. Gambitta identified Gloria Aaleman, believing
her properly spelled last name to be Aleman, which is on the
Spanish surname list. /d. Dr. Gambitta also identified eight
women with hyphenated last names, where at least one of
the last names is on the Spanish surname list. /d. at 76. In
addition, Dr. Gambitta identified individuals with last names
he believes to be Hispanic, even though the last names are

not on the Spanish surname list. See Pls' Ex. 5; Pls' Ex.
6 (identifying four individuals with last name Garpa); Vol.
1 at 258-61 (where Dr. Rives testifies that Garpa is not
on the Spanish Surname list). Dr. Gambitta also identified
individuals without last names on the Spanish surname list or
otherwise deemed Hispanic by Dr. Gambitta if the voter's first
and/or middle name was Hispanic. For example, Dr. Gambitta

identified Cindy Mezo Hogan, Victoria Fuentes Miller, and
Sylvia Hernandez Marsh as people that should have been
on Defendant's list. Vol. 1 at 76. Dr. Gambitta noted that
many middle names of women are actually maiden names,
and therefore a Hispanic middle name may indicate Hispanic
origin. /d. Dr. Gambitta also identified a few individuals
without Hispanic first, middle, or last names where Dr.
Gambitta believed other indicators of Hispanic origin were
present. For example, Dr. Gambita testified that he identified
Monica Marsh because voter registration records indicate
that Sylvia Hernandez Marsh lived at the same address as
Monica Marsh. /dat 165-166. Dr. Gambita noted that Sylvia
Marsh had a Fispanic middle name and was old enough to
be Monica's-mother. /d. at 168. Dr. Gambitta testified that
Monica could be Sylvia's step-daughter or not a daughter at
all, but stated that he included her because there was some
probability of Monica being Hispanic. /d. at 167; see also PIs'
Ex. 7 (listing Veronica Elizabeth Reed as a SSRV/Hispanic
voter because voter Margie Ann Rumbo Reed is old enough
to be Veronica's mother and lives at the same address).

After Dr. Gambitta constructed his initial list of 48 people
he believed were left off of Defendant's list of SSRVs,
Plaintiffs' counsel asked Mr. Rendon to visit the homes of
these individuals to confirm their Hispanic origin. /d. at 77—
78. Plaintiffs had contemplated hiring a professional survey
firm, but knew Mr. Rendon would be going door-to-door
while campaigning, and hoped to save money by having Mr.
Rendon conduct the survey. /d. at 78. Mr. Rendon testified
that he went to the homes of the 48 individuals. /d. at 38.
Some individuals identified by Dr. Gambitta were not home
when Mr. Rendon visited. /d. at 39—40. In those instances, Mr.
Rendon asked neighbors regarding the individuals' ethnicity.
Id. at 39-40.

*12 Mr. Rendon testified that, based on his door-to-door
survey, only one woman Dr. Gambitta identified, Cindy Meza
Hogan, was not Hispanic. /d. at 38. Dr. Gambitta testified that
Mr. Rendon also observed that two individuals were listed
several times by Dr. Gambitta due to various misspellings
of their names within voter registration records. /d. at 79;
see also Pls' Ex. 6 (Dacia Tinagera, Dacia Tinajera, Dacia
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Tinjajera, Juan Tinajeka, Juan Tinajera, and Juan Alfredo
Tinajera were initially identified by Dr. Gambitta as six
separate people on the list of 48 individuals, though cach
Dacia T. and Juan T. have the same birthday and address).

Dr. Gambitta testified that, after removing duplicates and Ms.
Meza, Mr. Rendon confirmed that there were 644 SSRVs/
Hispanics in the proposed district. /d. at 80. In the days before
trial, Dr. Gambita identified an additional seven individuals
he believes should be included in Plaintiffs' “actual count.” /d.
Dr. Gambitta also identified three non-Hispanic names that
appear to be duplicates. See id. at 74-76 (identifying 2 Nathan
Hales with the same birthday and address, 2 Manda Soaps
with the same address, and a Michael Warren Neibert and
Michael Warren Neidert with the same address). Dr. Gambitta
concluded that there are 651 Hispanic registered voters
(600 SSRVs identified by Defendant plus those individuals

identified by Dr. Gambitta) 10 5ut of 1285 total registered
voters (1291 voters identified by Defendant minus duplicates

identified by Dr. Gambitta) in the proposed district. 1 ol 2
at 77-78. In other words, Dr. Gambitta testified that 50.7%
of registered voters in the proposed district are SSRVs/

Hispanic.ﬁ Dr. Gambitta testified that this demonstrates
Plaintiffs' proposed district meets Gingles 1.

Defendant questions whether Dr. Gambitta's methods and
results are reliable and could be replicated. Dr Rives
criticized Dr. Gambitta for not adhering to the “Spanish
surname list in identifying people to include as SSRVs. Vol.
1 at 257. Dr. Rives conceded that the eight 1adividuals with
hyphenated names should have been inctuded pursuant to the

Spanish surname list. 12 7d. at 256-57. However, Dr. Rives
testified that Dr. Gambitta erred by listing individuals without
last names found on the Spanish surname list without also
identifying and removing people with Spanish surnames who
are not Hispanic. /d. at 259-60, 265-66. Dr. Rives testified
that Dr. Gambitta's method of altering the Spanish surname
list has not been tested, and has an unknown error rate, unlike
the Spanish surname list developed by the Census Bureau
and used by the State of Texas. /d. at 271. Dr. Rives also
stated that he does not know what survey methodology Mr.
Rendon used when going door-to-door to determine if the
individuals on Plaintiffs' list were Hispanic, and that there is
no way of judging the survey's reliability. /d. at 299. Dr. Rives
also presented evidence regarding the 2000 Spanish Surname
list developed by the U.S. Census Burcau. /d at 256. The
2000 Spanish Surname list gives the probability that a certain
surname will be Hispanic, whereas the 1990 Spanish Surname

list assumes that names on the list are always Hispanic and
does not contain probabilities that individual surnames will
be Hispanic. /d. at 256-58. Dr. Rives calculated that, based
on the 2000 Spanish surname list, one would expect 582.23
Spanish surnamed voters to reside in Plaintiffs' proposed

district. 1* Def's Ex. 13; Vol. 1 at 286. Dr. Rives concluded
that Dr. Gambitta's methods are not reliable and that Plaintiffs'
proposed district does not have a majority SSRV or HCVAP.
Id. at 299.

*13 The Court does not find that Plaintiffs' “actual count”
of SSRVs/Hispanic voters demonstrates that it is more likely
than not that Plaintiffs' proposed district contains a majority
HCVAP, as required by Gingles. The Court does not credit Dr.
Gambitta's testimony that there are 651 registered Hispanic
voters out of 1285 registered voters in Plaintiffs' proposed
district, and finds that the methods used in arriving at this
conclusion that are not reliable or capable of replication. The
Court credits Dr. Rives testimony criticizing the reliability of
Dr. Gambitta's “actual count.”

The Caurt notes that, when questioned about his methods,
Dr. (Gambitta testified that his knowledge of what names
ar¢ Hispanic was “just in his head” and based on “common
sense” and “general observation” and that the methodology
he used was not written down or otherwise published. Vol.
1 at 178-184. This demonstrates that there was no published
method by which Dr. Gambitta identified voters to include
in his “actual count.” While Defendant relied upon coding
of individuals by the State of Texas pursuant to the Spanish
surname list, Plaintiffs' expert did not follow any specific or
uniform method of assessing which registered voters should
be considered SSRVs.

Plaintiffs argue that Defendant's criticisms of Dr. Gambitta's
work is unfounded, as Mr. Rendon confirmed that almost
everyone identified by Dr. Gambitta is Hispanic. Dr. Gambitta
testified that his methods were confirmed to be accurate
within approximately 2% by Mr. Rendon's door-to-door
survey, as Mr. Rendon confirmed that 47 of the 48 individuals
Dr. Gambitta listed were Hispanic. Vol. 1 at 170. However,
the Court finds that even if each of the 50 or 51 individuals
identified by Dr. Gambitta are Hispanic, Dr. Gambitta's
methods still have reliability issues because Dr. Gambitta
identified individuals without last names found on the

Spanish surname list without also identifying and removing
people with Spanish surnames who are not Hispanic. See Vol.
1 at 262—-66.
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The Court credits Dr. Rives' testimony regarding this issue.
Dr. Rives testified that Spanish surname and Hispanic origin
arc not the same thing, and that a person can have a
Spanish surname but not be Hispanic. Vol. 1 at 262. It is
called commission errors when non-Hispanic individuals are
included in a SSRV count. /d. Dr. Rives also testified that a
person can have a surname that is not on the Spanish surname
list, but be Hispanic. /d. It is called omission error when
Hispanic individuals are not included ina SSRV count. /d. Dr.
Rives testified that commission and omission errors are not
insignificant, and that Dr. Gambitta has addressed omission,
but not commission errors. /d. at 263. In other words, Dr.
Gambitta only addressed people who may have been left off
Defendant's list, but did not address people on the list who
may not belong there. See id. The Court also credits Dr. Rives'
testimony that Dr. Gambitta added his own criteria which
are not part of the 1990 Spanish surname list, and that such

methods have not been published or otherwise written down,

and have an unknown error rate. 1>

*14 The Court finds that Dr. Gambitta's consideration of
omission but not commission errors likely resulted in an
over count of Hispanic voters. Though Dr. Gambitta assumed
all 600 SSRVs identified by Defendant were Hispanic, both
Dr. Rives and Dr. Gambitta testified that some of the 600
people coded as SSRVs by the state of Texas are probably rot
Hispanic. /d. at 173—174. For example, Dr. Gambitta testitied
that Garcia is a Spanish surname, but that only 95% o1i'people
with this surname will actually be of Hispanic origin, such as
where a non-Hispanic woman marries a Hispanic man. /d. at
172. Dr. Gambitta concedes that there is‘overestimate built
into the list, and that he did not do any tcsting to see how his
adjustment would affect the overestimate. /d.

The Court's finding that Plaintiffs' “actual count” is
likely an over count is supported by Dr. Gambitta's
identification of women with Hispanic middle names and
non-Hispanic surnames, and failure to remove women with
Spanish surnames and non-Hispanic middle names from
consideration. For example, Sylvia Hernandez Marsh and
Victoria Fuentes Miller were identified by Dr. Gambitta as
people left off Defendant's list. However, Dr. Gambitta did not
remove Katherine Yonick Cantu and Vicky Leach Agraz from

Defendant's list of SSRVs. 12 See Pls' Ex. 5; PIs' Ex. 6. The
Court notes that Plaintiffs did not have Mr. Rendon or anyone
else confirm that the 600 SSRVs identified by Defendant were
Hispanic. This demonstrates that Dr. Gambitta's methods
account for omission but not commission error, and are likely
to have resulted in an inflated “actual count .”

Having found reliability issues with respect to Plaintiffs'
“actual count,” the Court does not find this data demonstrates
that it is more likely than not that Plaintiffs' proposed district
contains a majority HCVAP, as required by Gingles. While
Plaintiffs have once again shown there is perhaps a slim
minority majority in Plaintiffs' proposed district, the Court
finds that, based on the evidence, it is as likely that the
Hispanic voting population is equal to or below 50% of the

citizen voting age population of the district. See
876 F.2d at 451-52.

Plaintiffs, in their post-trial submission, assert that Dr.
Gambitta properly identified Spanish surnamed registered

voters because in Y “Ovalle v. State, 13 SW.3d 774
(Tex.Crim. App.2000), the Texas Court of Criminal Appeals
considered an individual with a misspelled last name, as well
as three women without Spanish surnames with Hispanic
first names, to ¢ Hispanic. See Doc. No. 57 (3:07-CV-

900-0) N.D.Tex. Aug. 25, 2008); Ovalle v. State, 13
S.W.3dat 780, n. 22. In Ovalle, the Texas Criminal Court of
Appeals considered an appeal from a defendant convicted of

N

capital murder and sentenced to death. ¥ Ovalle, 13 S.W.3d
at 776. Appellant alleged that his sentence should be reversed

because, among other things, persons of Hispanic origin had
been systematically excluded from grand juries in Navarro

County in violation of the Fourteenth Amendment. :/d. at
777. The Court denied appellant's Fourteenth Amendment
claim, finding that nincteen grand jurors had served that were

probably Hispanic. i /d. at 783.

*15 In determining that nineteen likely Hispanic individuals
served on grand juries in Navarro County, the court counted
as Hispanic 10 individuals (one individual who served twice)
with surnames considered Hispanic pursuant to Word and
Perkin's list of the 639 most commonly heavily Hispanic
surnames, including one name that appeared to be misspelled.

Id._at 783, n. 31. In addition, the court counted four
individuals with surnames that were considered heavily
Hispanic, although the names were not common. /d. It is
unclear what source contained this information, although one

of the sources may have been the 1990 Spanish surname list.
Id. Tt appears that the court also considered an additional
source listing probabilities of names being Hispanic in
Texas, as opposed to other states. /d. Finally, the court also
considered Hispanic three women with Hispanic first names,
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but with non-Hispanic surnames. The court stated that it was
“common knowledge” that these first names were Hispanic,
and that this common knowledge was confirmed by various
websites. Id.

The Court does not find that Plaintiffs' post-trial citation
of Ovalle changes the Court's finding that Dr. Gambitta's
“actual count” fails to demonstrate that Plaintiffs' proposed
district contains an HCVAP majority. The Court finds
that Dr. Gambitta's methods of assessing SSRVs/Hispanic
voters contained error, likely resulting in an inflated *“actual
count” by addressing omission but not commission errors.
In contrast, the Ovalle court appears to have considered
commission error. The court noted that it would not include
“Commiato” as a Hispanic grand juror because the surname

Ovalle
13 S.W.3d at 783, n. 31. In addition, the court did not consider

violates the Buechley rule against double letters. i

Avera and Honeo as Hispanic grand jurors because these
surnames are only rarely Hispanic. /d. There is no evidence
that Dr. Gambitta relied on such rules or methods. See Vol. 1
at 178-184 (where Dr. Gambitta testified that his knowledge
of names which are Hispanic was “just in his head” and
based on “common sense” and “general observation” and that
the methodology he used was not written down or otherwise
published).

Here, the evidence suggests that Dr. Gambitta counicd as
Hispanic any and all individuals for which ther¢-was an
arguable basis for suggesting Hispanic origin,<but that Dr.
Gambitta did not review the 600 SSRVs<identified by
Defendant to determine if there was any basis for concluding
these individuals were not Hispanic. Accordingly, the Court
finds that Dr. Gambitta's methods were flawed, and that this
is not cured by Plaintiffs' after-the-fact citation to Ovalle.
Plaintiffs bear the burden of proving by a preponderance of
the evidence that the HCVAP in the proposed district exceeds
50% in this case. The Court considers the potential inaccuracy
in Plaintiffs' “actual count,” and finds that Plaintiffs have
failed to demonstrate HCVAP in the proposed district more
likely than not exceeds 50%.

*16 The Court notes that Plaintiffs' expert Dr. Gambitta
testified that the Spanish surname list has a high degree of
probativness in a macro sense, but not in the micro sense, such
as with respect to Farmers Branch. Vol. 1 at 163. Dr. Gambitta
states that the probability of a certain name on the Spanish
surname list being Hispanic depends upon the community to
which it is being applied. /d. Dr. Gambitta points out that a
Barron in Idaho is probably not Hispanic, but a Barron in the

County of Dallas has a higher probability of being Hispanic.
Id. at 162-63.

It appears that Dr. Gambitta was attempting to make the point
that there is a higher probability that a person with a Spanish
surname from Farmers Branch, Texas will be Hispanic than a
person with the same surname residing in other communities.
The Court does not find, as urged by Defendant, that Dr.
Gambitta was conceding that the basis for his expert opinion
is not probative enough to be considered by the Court. See id.
at 164; Doc. No. 56 (3:07-CV-900-0O) (N.D.Tex. Aug. 25,
2008).

Dr. Gambitta appears to suggest that because Farmers Branch
has a large Hispanic population, there is a higher probability
that a Spanish surname registered voter in the proposed
district is Hispanic and that all 600 SSRVs identified by
Defendant can be assumed to be Hispanic. In other words, Dr.
Gambitta argues that Plaintiffs' “actual count” is not flawed
because Dr. Gambitta failed to account for commission error.
The Court disagrees. Both Dr. Rives and Dr. Gambitta have
testified (that it is likely that not all SSRVs identified by
Defendant are Hispanic. /d. at 173-76, 272. Dr. Gambitta
coriceded at trial that individuals such as Katherine Yonick
Cantu and Vicky Leach Agraz should be removed from his
count of SSRVs/Hispanic voters. See Vol. 1 at 175-176.
In addition, even though Plaintiffs have produced evidence
demonstrating that Farmers Branch has a relatively high
percentage of Hispanics, the evidence also suggests that
Farmers Branch does not have a large Hispanic citizen voting
age population. See Pls' Ex. 1 (indicating that 37.2% of
the city's population was Hispanic at the time of the 2000
Census); Def's Exhibit 1 (demonstrating that approximately
15.6% of eligible voters in Farmers Branch were Hispanic
at the time of the 2000 Census). The Court does not find
that Dr. Gambitta can rely on the unsubstantiated assumption
that all 600 SSRVs identified by Defendant were Hispanic,
and erred in considering omission but not commission errors.
Accordingly, the Court finds that Plaintiffs' “actual count”
does not demonstrate that it is more likely than not that
Plaintiffs' proposed district contains a majority HCVAP, as
required by Gingles. The Court now considers Plaintiffs'
argument that Hispanic and non-Hispanic voter registration
rates demonstrate that the proposed district contains a
majority HCVAP.

¢. Voter Registration Rates
Plaintiffs argue that the lower rate at which Hispanics register
to vote, compared with non-Hispanics, demonstrates that
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there is HCVAP majority in the proposed district. Doc. No. 57
(3:07-CV-900-0) (N.D.Tex. Aug. 25, 2008). Plaintiffs point
out that the pool of eligible voters is necessarily larger than
the number of registered voters. /d. Dr. Gambitta produced
evidence that only one of every 1.79 Hispanic citizen of
voting age in Dallas County registered to vote, while one
out of every 1.279 non-Hispanic citizen of voting age in

Dallas County registered to vote. 17 V1. 1 at 87. Dr. Gambitta
testified that if there are 600 Hispanics registered to vote in
the proposed district out of 1291 total registered voters, 54.8
percent or 55 percent of the eligible voters in the proposed
district are Hispanic. /d. at 88.

*17 Defendant responds that Dr. Gambitta's attempt
to estimate HCVAP/CVAP is based on an unreasonable
assumption. Doc. No. 56 (3:07-CV-900-0) (N.D.Tex. Aug.
25, 2008). Specifically, Defendant criticizes Dr. Gambitta's
assumption that the factors he calculated based on statistics
for Dallas County apply to Farmers Branch or, more
specifically, to Plaintiffs' proposed district. /d. Defendant
argues that, while these factors may apply generally to
Dallas County, the evidence demonstrates that, unlike Dallas
County as a whole, there is not much difference between the
registration rates of Hispanics and non-Hispanics in the arca
that comprises Plaintiffs' proposed district. /d. Defendant's
expert Dr. Alford testified that a higher percent of Hisparnic
citizens register to vote in the area comprising Plainiiffs'
proposed district. Vol. 2 at 25-28. Dr. Alford notes that, based
on 2000 Census data and 2000 voter registraticn records,
the TLC estimated that the HCVAP in Plaiatifs' proposed
district was 41.4% of the CVAP of the district, and that SSRVs
are 40.1% of registered voters in the «istrict, a difference
of just 1.3%. Id.; see also Def's Ex. 6. Dr. Alford testified
that this registration rate is not much different than the
rate of registration observed in non-Hispanics in the area.
Vol. 2 at 26-27. Based on this, Dr. Alford concluded that
if Hispanic registered voters are less than a majority, the
rates at which Hispanics and non-Hispanics register to vote
fail to demonstrate that HCVAP exceeds 50% the CVAP of

Plaintiffs' proposed district. 18 74 at27-28.

The Court finds that Plaintiffs have failed to demonstrate
that Plaintiffs' proposed district has a majority HCVAP
due to the relative rates of Hispanic and non-Hispanic
voter registration. The Court credits Dr. Alford's testimony
questioning the validity of the assumption that registration
rates for Dallas County apply to Plaintiffs' proposed district.
Defendant produced evidence that is more specific to the area
that constitutes Plaintiffs' proposed district that demonstrates

that the rates between Hispanic and non-Hispanic voter
registration are very similar. The Court notes that Dr.
Gambitta agreed that Dallas County and Farmers Branch
are “certainly very different,” and also testified that he

believed the TLC estimates were accurate. Vol. 1 at 189,
196. Additionally, the Court notes that Dr. Gambitta testified
that “Hispanics in Farmers Branch are registered to vote
slightly less in percentages than the Anglo population.” /d.
at 110-11 (emphasis added); see also Pls' Ex. 39 (containing
calculations for the number of Hispanic council members
expected in Farmers Branch, indicating that the HCVAP of
Farmers Branch is 16.4% and that Hispanics registered to
vote comprise 16.1% of the Farmers Branch population).
Considering this evidence, the Court credits Dr. Alford's
conclusion that if Hispanic registered voters are less than a
majority of the proposed district, the rates of voter registration
do not demonstrate that HCVAP exceeds 50% of the CVAP
of Plaintiffs' proposed district.

*18 The Couri notes that it previously found the TLC
estimate wasansufficient evidence for Plaintiffs to rely on to
demonstrate that the proposed district has a majority HCVAP.
See supra. However, the Court finds that the TLC estimate
can be relied upon by Defendant here to call into question
Dr. Gambitta's assumption that Dallas County registration
rates apply to Plaintiffs' proposed district. The Court notes
that Plaintiffs were using the TLC estimate to demonstrate
the number of SSRV voters in the proposed district even
though this number could be counted directly, whereas the
number of Hispanic citizens eligible to vote can not be
directly counted and must be estimated from Census data.
Additionally, there has been no evidence presented that the
TLC system's assumption that voters are dispersed evenly
across a precinct would affect calculation of relative rates
of voter registration. Accordingly, the Court finds that the
TLC estimate was appropriately relied upon by Dr. Alford and
Defendant.

The Court notes that Dr. Gambitta and Plaintiffs' attorneys
repeatedly stated that the eligible pool of voters must be larger
than the number registered, and therefore HCVAP would be
larger than the number SSRVs in the proposed district. The
Court finds that while this statement is true, this does not
demonstrate that Plaintiffs' proposed district has a HCVAP
majority, as it is also true that there is a larger pool of
non-Hispanic eligible voters than non-Hispanics registered
to vote. Plaintiffs have failed to show that it is more likely
than not that Hispanics register to vote at a lower rate than
non-Hispanics in the proposed district such that the pool of
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eligible Hispanic voters exceeds that of non-Hispanics, and
the Court is unable to conclude that it is more likely than not
that Plaintiff's proposed district has a HCVAP majority. The
Court notes that it previously found that Plaintiffs' “actual
count” did not demonstrate that it is more likely than not that
the proposed district has a HCVAP over 50% of CVAP.

The Court's finding is supported by evidence indicating that
individuals of unknown gender were not considered SSRVs in
2000, but were included in 2006 and 2007 counts of SSRVs.
Id. at 196-97. This indicates that Dr. Gambitta's estimate of
HCVAP in the proposed district in 2007, calculated based
on the ratio of HCVAP to SSRVs in the year 2000, may
be somewhat inflated, as the assessment of SSRVs in 2007
includes an additional category of people (individuals for
which gender information is not known). The Court notes that
this is not necessarily an insignificant issue, as Defendant's
Exhibit 12 indicates that there was no gender information for
approximately 126 of the 600 SSRVs identified by Defendant.
See Def's Ex. 12.

Accordingly, the Court finds that Plaintiffs have failed to
demonstrate that it is more likely than not that Plaintiffs'
proposed district has a majority HCVAP due to the relative
rates of Hispanic and non-Hispanic voter registration. In
addition, the Court finds that the TLC estimate and Plaintiffs!
“actual count” also fail to demonstrate that it is more likely
than not that the proposed district has a majority HCVAP.
While the evidence before the Court shows that the HCVAP
population is somewhere near 50%, the Court finds it is just
as likely that the HCVAP of the proposed disirict is below or
equal to 50% of the citizen voting age population as above
50% HCVAP/CVAP.

*19 Having concluded that Plaintiffs have failed to meet one

of the threshold factors set out in Y Thornburg v. Gingles,
478 U.S. 30, 106 S.Ct. 2752, 92 L..Ed.2d 25 (1986), the Court
does not find it necessary to make findings with respect to
Gingles I and II or regarding the totality of circumstances.

Clements, 986 F.2d at 743. The Court also does not reach
Defendant's argument that Plaintiffs' proposed district cannot
be a Gingles I district because, while its total population

is appropriate, the citizen population is below that of other
districts such that the district violates the one-person, one-
vote standard. Accordingly, the Court proceeds to make
findings regarding Plaintiffs' Fourteenth Amendment claims.

D. Fourteenth Amendment

Plaintiffs allege that the at-large election of council members
of the city of Farmers Branch dilutes the voting rights of
Hispanic citizens in violation of the Fourteenth Amendment.
However, the Court finds insufficient evidence of intentional

discrimination in the adoption or maintenance of the election
system in Farmers Branch. Plaintiffs have failed to show
that the multimember form of Farmers Branch elections are
responsible for Hispanics inability to elect the candidate of

their choice. See i = Clements, 986 F.2d at 743.

It is unclear whether a plaintiff challenging an clectoral
system like the system in Farmers Branch can establish a
constitutional vote dilution claim where a Section 2 VRA

claim has failed. See ™ Johnson v. DeSoto County Bd. Of
Comm., 204 F.3d 1335, 1344-45 (11th Cir.2000) (noting
that it found no case in which a circuit court has concluded
that an at-large or multi-member-district electoral system,
although not in viglation of section 2, unconstitutionally
dilutes minority voting strength). Assuming it is possible, the
Court finds Plaintiffs have failed to demonstrate Defendant
enacted ot 1naintains its electoral system with a discriminatory
intent;" and that the multimember form of the district is
responsible for the minority voters' inability to elect their
candidate of choice.

17 Conclusions of Law

A. Voting Rights Act
To demonstrate a violation of Section 2 of the VRA, the
minority group challenging an at-large election scheme must
demonstrate that the minority group is sufficiently large and
geographically compact to constitute a majority in a single

member district

Clements, 986 F.2d at 742. To satisfy this
requirement, a plaintiff must demonstrate that it is possible
to draw an election district of an appropriate size and shape

where the citizen voting age population of the minority group

is a majority. } erez, 165 F.3d at 372.

Here, Plaintiffs have failed to demonstrate that it is possible
to draw a district that is sufficiently large and geographically
compact. The TLC's estimate of SSRVs in the proposed
district is unreliable and likely an overestimate, and is not
sufficient evidence for the Court to find that Plaintiffs'
proposed district contains a majority HCVAP. Similarly,
Plaintiffs' “actual count” of SSRVs and Hispanic voters
does not provide a basis for the Court to find more likely
than not that the proposed district has a majority HCVAP.




Plaintiffs' “actual count” has reliability issues caused by Dr.
Gambitta's failure to consider commission error and by his
use of methods that have not been published and cannot be
replicated. In addition, Plaintiffs have failed to demonstrate
that it is more likely than not that Plaintiffs' proposed district
has a majority HCVAP due to the relative rates of Hispanic
and non-Hispanic voter registration. Defendant produced
evidence that is more specific to the area that constitutes
Plaintiffs' proposed district that demonstrates that the rates of
Hispanic and non-Hispanic voter registration are very similar.
Accordingly, the Court is unable to conclude that it is more
likely than not that Plaintiffs' proposed district contains a
majority of Hispanic citizens of voting age.

B. Fourteenth Amendment
*20 On the present record, the Court does not find that
Plaintiffs' have proved a discriminatory intent in the adoption
or maintenance of the clection system in Farmers Branch.

The Court notes that Plaintiffs have failed to show that
the multimember form of Farmers Branch eclections are
responsible for Hispanics inability to elect the candidate of
their choice. Accordingly, the Court is unable to find for

Plaintiffs' on their Fourteenth Amendment claims.

V. Conclusions

For the forgoing reasons, the Court finds that Plaintiffs have
failed to meet their burden with respect to their claims
under Section 2 of the Voting Rights Act and the Fourteenth
Amendment. The Court dismisses Plaintiffs' claims with
prejudice and will issue judgment accordingly.

SO ORDERED.
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Footnhotes

Plaintiffs' complaint also alleges violation of Section 5 of the VRA. However, Plaintiffs stated at a pretrial
conference that they have abandoned their § & claims. Plaintiffs did not present evidence on these claims
at trial.

This opinion will cite to the trial transcript using the volume number (“Vol. 17 or “Vol. 27) and at, to indicate
the page number of the particular.vciume of the transcript being referenced.”

Counsel for Defendant indicated at trial that he would file a response to Plaintiffs' motion to strike. However,
a review of the docket indicates no response was filed.

At trial, Mr. Rendon offered testimony as to what last hames indicate Hispanic origin. Vol. 1 at 37. Defendant
objected to this testimony, noting that Plaintiffs presented no evidence establishing that Mr. Rendon was
qualified to offer an expert opinion on this issue. /d. The Court sustained Defendant's objection during trial
and does not consider Mr. Rendon an expert on any subject matter relevant to this lawsuit. /d.

Defendant's experts testified that citizenship and voting age population data were not available for the precise
area that constitutes Farmers Branch. However, the Census reports this information at the Census block
group level, allowing Dr. Rives to estimate these figures. See Vol. 2 at 29. Defendant's evidence demonstrates
that Dr. Rives allocated block groups split by city boundaries to census blocks within the city to determine
citizenship and voting age population for Farmers Branch. Def's Ex. 1 at Exhibit 1. Plaintiffs did not present
evidence contradicting this method or the resulting estimates.

The evidence demonstrates that Plaintiffs originally proposed two slightly different demonstration districts,
referred to as 1225C and 1226C. However, at trial, the parties focused on district 1226C, and it appears that
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Plaintiffs are relying solely on this district to meet their burden of proof. Vol. 1 at 238-39. When the Court
refers to Plaintiffs' proposed district, if refers to district 1226C.

While Dr. Gambitta testified that generally Hispanics under report Hispanic origin on the Census, no evidence
was presented on the degree of under reporting such that the Court could conclude that Plaintiffs' proposed
district had a HCVAP above 50% of the citizen voter population based on 2000 Census data. See Perez v.
Pasadena Indep. Sch. Dist., 958 F.Supp. 1196, 1211 (S.D.Tex.1997) (where court did not find projections of
population based on undercount of Hispanic voters was supported by sufficient evidence to override Census
data).

The Court notes that Dr. Gambitta testified that SSRV data, in connection with the Defendant's “actual count”
of SSRVs, are not probative. Vol. 1 at 162-63. This issue will be addressed infra.

The Court notes that while Defendant counted SSRVs, Plaintiffs counted SSRVs as well as individuals they
believe to be Hispanic based on factors other than surname, as will be discussed infra.

Dr. Gambitta testified that there are 651 individuals that are SSRVs or Hispanic voters in Plaintiffs' proposed
district. Vol. 2 at 77—78. However, Dr. Gambitta's testimony and Plaintiffs' exhibits suggest that Dr. Gambitta
identified only 50 individuals in addition to the 600 SSRVs identified by Defendant. See Pls' Ex. 6 (listing
Cindy Meza Hogan, Dacia Tinagera, Dacia Tinajera, Dacia Tinjajera, JGan Tinajeka, Juan Tinajera, and Juan
Alfredo Tinajera, with each Dacia T. and each Juan T. having the-same address and birthday, therefore
causing an over count by 5 individuals); Vol. 1 at 74-80 (demonsirating that Dr. Gambitta initially identified
48 individuals, four of which were later determined to be dupiicates and one not Hispanic. Dr. Gambitta later
identified an additional seven individuals).

Dr. Gambitta testified that six individuals should be subtracted from the total number of registered voters
identified by Defendant. See Vol. 2 at 77-78. However, Dr. Gambitta's testimony and Plaintiffs' exhibits
suggest that seven people should be subtractea from the list of total registered voters in Plaintiffs' proposed
district. See PIs' Ex. 6; Vol. 1 at 74-76.

Using the figures in footnotes 9 and <13, it appears that Dr. Gambitta has testified that 50.6% of registered
voters would be SSRVs/Hispanic (5650 SSRVs/1284 registered voters).

Considering this concession; Defendant's expert admitted that 47.5% of registered voters would be SSRVs
(608 SSRVs/1285 registered voters).

If there were 582.23 Hispanics registered to vote in the proposed district, 45.3% of registered voters would
be Hispanic.

The Court, however, does not find that evidence regarding the 2000 Spanish surname list, including
Defendant's Exhibit 13 and Dr. Rives testimony that one would expect 582.23 Spanish surnamed voters in
the proposed district, weighs in Defendant's favor. See Vol. 1 at 287. The Court credits testimony that it is
much more common for the 1990 Spanish surname list to be used in assessing Hispanic voting strength,
which is the list used by the State of Texas and Texas Legislative Counsel. Vol. 2 at 53-54.

The Court notes that during trial, Dr. Gambitta stated, upon questioning by Defendant's counsel, that
Katherine Yonick Cantu and Vicky Leach Agraz should be removed from his count of SSRVs/Hispanic voters.
See Vol. 1 at 175-176. However, Dr. Gambitta's ultimate conclusion that 651 registered Hispanic voters
reside in the proposed district included these two women. Considering the figures in footnotes 9 and 10, and
Dr. Gambitta's concession at trial that Katherine Yonick Cantu and Vicky Leach Agraz should be removed
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from the count, Dr. Gambitta's testimony appears to be that 50.5% of the total number of registered voters
in Plaintiffs' proposed district would be SSRVs and/or Hispanic voters.

As discussed in Plaintiffs' Exhibit 7, in arriving at this factor, Dr. Gambitta looked at 2000 Census data for
Dallas County and subtracted the HCVAP (182,740.23) from the total CVAP (1,296,030) for Dallas County,
and determined that there are 1,113,289.77 non—Hispanic citizens of voting age population in Dallas County
overall. Dr. Gambitta then looked at the SSRV data for Dallas County in 2000, using Spanish surname as
a surrogate for Hispanic origin. In 2000, there were 102,061 SSRVs and 869,953 non-Spanish surnamed
registered voters. From this, Dr. Gambitta concluded that 78.14% of non-Hispanic citizens of voting age
registered to vote in Dallas County in 2000, while 55.85% of the Hispanic/Spanish-surnamed individuals
registered to vote. /d. Based on these percentages, Dr. Gambitta concluded that there is one non-Hispanic
registered voter for each 1.279 non-Hispanic citizen of voting age, while there is one Hispanic registered
voter for each 1.790 Hispanic citizen of voting age. See Pls' Ex. 7.

Dr. Gambitta relied on the ratios he calculated in describing the relationship between eligible and registered
voters, while Dr. Alford relied on percentages in discussing this relationship. To make it easier to compare
Dr. Gambitta and Dr. Alford's opinions, the Court performed its own calculations, set out below, based on the
data in evidence. As Defendant's Exhibit 6 demonstrates, the TLC estimated that there were 1895 citizens of
voting age in the proposed district at the time of the 2000 Census, 41.4% of which were Hispanic. Def's Ex. 6.
Thus, 784.53 citizens of voting age were Hispanic, while 1110.47 were non-Hispanic. Additionally, the TLC
estimated that in 2000, there were 1,296 registered voters in Plaintiifs' proposed district, 40.1% of which were
SSRVs. Def's Ex. 6. Thus, 519.7 SSRVs and 776.3 non-SSRVs iin the proposed district are estimated to have
been registered in 2000. Presuming SSRVs are Hispanic, £§9.9% of the non-Hispanic CVAP in the proposed
district registered to vote in 2000 (776.3 non-SSRVs ¢t of 1110.47 non-Hispanic citizens of voting age),
while 66.2% of the HCVAP registered to vote in the proposed district (519.7 SSRVs out of 784.53 Hispanic
citizens of voting age). Thus, based on the TLC.ua4ta, there is one non-Hispanic registered voter for each
1.43 non-Hispanic citizen of voting age, while‘thiere is one Hispanic registered voter for each 1.5 Hispanic
citizen of voting age. These factors are muci more similar than those calculated by Dr. Gambitta, who found
that there is one non-Hispanic registeredwvoter for each 1 .279 non-Hispanic citizen of voting age, while there
is one Hispanic registered voter for ach 1.790 Hispanic citizen of voting age. See PIs' Ex. 7; Def's Ex. 6.






