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STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to Pa. Const. art. II, § 17(d)
and 42 Pa. C.S. 725(1), which confers exclusive jurisdiction on this Court
of appeals from the final orders of the 2021 Legislative Reapportionment
Commission (the “Commission”).

This appeal is addressed to the Court’s appellate jurisdiction and is

in the nature of a petition for review pursuant to Pa. R.A.P. 3321.



ORDER IN QUESTION

The Commission’s February 4, 2022 adoption of the final

reapportionment plan (the “2021 Final Plan”). LRC.R-Tab 43.1

L“LRC.R” refers to the original Commission record filed in Case No. 4
WM 2022. Only the first 1,544 pages were consecutively paginated. The
balance is cited by “tab” number and page of the particular document.
“LRC.Tr.” refers to Commission hearing transcripts in the original
record.



SCOPE AND STANDARD OF REVIEW

This Court’s scope of review of the legislative reappointment plan
adopted by the Commission “is plenary, subject to the restriction...that a
successful challenge must encompass the Final Plan as a whole, and the
recognition in our prior cases that we will not consider claims that were
not raised before the LRC.” Holt v. 2011 Legislative Reapportionment
Commn (“Holt I'), 38 A.3d 711, 733 (Pa. 2012). “On its face, the
Constitution does not dictate any form of deference to the LRC, it does
not establish any special presumption that the LRC’s work product is
constitutional, and it also places no cqualifiers on this Court’s scope of
review.” Id. at 730.

“On appeal from a ¥inal Plan, the plan may be found to be
unconstitutional only if the appellant establishes that it is ‘contrary to
law.” 38 A.3d at 733 (quoting Pa. Const. art. II, § 17(d)). Purely legal
questions are subject to de novo review, and de novo review is “without
deference to the judgment of the tribunal, agency, or other entity whose
determination is challenged.” Id. Moreover, there is no constraint on the
Court’s de novo review of the Commission’s Final Plan based on prior

decade redistricting plans “approved” by the Court; “the current Final



Plan is not insulated from attack by decisions of this Court finding prior
redistricting plans constitutional, unless a materially indistinguishable

challenge was raised and rejected in those decisions.” Id. at 735-36.



STATEMENT OF THE QUESTIONS INVOLVED

1. Is the 2021 Final Plan contrary to law due to its violation of multiple
provisions of Article II, Section 16 of the Pennsylvania Constitution,
including but not limited to the Plan’s unnecessary splits of
municipalities, counties, and other political subdivisions, and the
excessive population deviation between districts?

2. Is the 2021 Plan contrary to law because it violates the Equal
Protection Clauses of both the United States and Pennsylvania
Constitutions by overpopulating Republican-leaning districts and under-
populating Democratic-leaning districts and unnecessarily pairing more
Republican Representatives?

3. Is the 2021 Plan contrary to law as a partisan gerrymander that
violates Article I, Section 5 of the Pennsylvania Constitution?

4. Is the 2021 Plan contrary to law as aracial gerrymander that violates
the Fourteenth and Fifteenth Amendments to the United States

Constitution and Article I, Section 29 of the Pennsylvania Constitution?

5. Is the 2021 Plan contrary to law because the 2021 Legislative
Reapportionment Commission reallocated only certain state prisoners?

Suggested answer to @il five questions: Yes.






In LWV, this Court struck down the 2011 congressional plan as
violating the Free and Equal Elections Clause, Pa. Const. art. I, § 5,
because that plan subordinated the constitutional redistricting criteria
for partisan gain. Multiple experts, including Leader McClinton’s expert,
concluded that the 2021 Final Plan is a partisan “statistical outlier” when
compared to a similar set of neutral, unbiased maps drawn using only
the constitutional criteria. Dr. Michael Barber determined the 2021 Final
Plan for the House is predicted to result in 5-10 more Democratic-leaning
seats and was more strongly Democratic than 99.998% of his set of 50,000
simulated plans drawn only with non-partisan criteria. Leader
McClinton’s expert, Dr. Kosuke Imai, corroborates that the 2021 Final
Plan is a statistical outlier. Four years ago, this Court invalidated the
2011 congressional plan based on scientific evidence the plan was a
statistical partisan outlier. It must do the same here. Otherwise, the
message of this Court is that Republican outliers are unconstitutional,
but Democratic outliers are good. That cannot be the holding of this
Court.

Worse, the Chairman of the Commaission has attempted to defend

the 2021 Final Plan by arguing that the partisan characteristics of the



plan were attributed to the Commission’s decision to draw districts on
the basis of race. In offering that defense, the Commission has admitted
that race was a predominant factor in drawing districts. But the
Commission record lacks a strong basis in evidence of legally significant
racially polarized voting to justify classifying and sorting the
Commonwealth’s voters based upon their race. The Commission’s use of
race is unlawful, and its Plan is a racial gerrymander that violates the
U.S. Constitution and Article I, Section 29 of the Pennsylvania
Constitution. And in a cruel irony, while the Commission contends its
cracking of urban areas enhanced minority opportunity, in fact the 2021
Final Plan weakened the votes <f the Latino and Black communities in
these areas.

Perhaps the most compelling evidence of the Commission’s
gerrymander is its rejection of the amendment offered by Majority Leader
Benninghoff on February 4, 2022 (“Benninghoff Amendment”). That
amendment significantly lowered the population deviation and the
number of municipal splits in the House, and treated the
Commonwealth’s minority voters fairly and in compliance with the

law. In the Chair’s final report issued just days before briefs were due,



the Chair offered no explanation for rejecting the Benninghoff
Amendment other than it allegedly produced a higher level of partisan
bias. But that again demonstrates that partisan interests overrode the
constitutional criteria.

This Court should hold that the 2021 Final Plan is contrary to law

and strike it down to vindicate the rights of Pennsylvania’s voters.









Commission received the census data on August 12, 2021, and the data
was available for use by the Commission on September 17, 2021, it took
several additional weeks to deliver the “reallocated” data; that data was
not delivered to the Commission until October 14, 2021, and not certified
for use until October 25, 2021. Affidavit of Bill Schaller, App’x A, at 494 4-
7; LRC.R0O00567. The Commission did not begin holding working
meetings for reapportionment prior to certification. Id.

Pursuant to Section 17(c) of Article Il of the Pennsylvania
Constitution, the Commission approved a preliminary reapportionment
plan on December 16, 2021 (“2021 Preliminary Plan”) by a three to two
vote for the House Plan, with Commissioners Ward and Benninghoff
dissenting, and a unanimous vote for the Senate. LRC.Tr1018-1020. The
Commission held eight public hearings on the 2021 Preliminary Plan
between December 16, 2021 and February 4, 2022 and heard objections
and other input from many citizens and government officials. Thousands
of comments and exceptions to the 2021 Preliminary Plan were
submitted by the January 18, 2022 deadline under Article II, Section

17(c) of the Pennsylvania Constitution. LRC.R-Tabs 39 & 40. Petitioner

12



Benninghoff timely submitted exceptions to the 2021 Preliminary Plan
on January 15, 2022. LRC.R.-Tab.39.

On February 4, 2022, the Commaission held a public meeting to vote
on the 2021 Final Plan. LRC.R-Tab.41a. Before the vote, Petitioner
Benninghoff proposed an amendment that addressed many of the issues
with the 2021 Final Plan’s failure to comply with the Article 1I, Section
16 criteria, the Voting Rights Act, the Fourteenth and Fifteenth
Amendments to the U.S. Constitution, and Article I, Sections 5 and 29 of
the Pennsylvania Constitution. See LRC.R-Tab.41d. The Benninghoff
Amendment was defeated by a party-line three to two vote. LRC.Tr.1773-
74.

With a four to one vete, the Commission approved the 2021 Final
Plan on February 4,°2022 (the “2021 Final Plan”). LRC.Tr.1793-94.
Petitioner was the dissenting vote, and Leader Ward expressed her
reservations about the House map in the 2021 Final Plan. LRC.Tr.1791
Under Section 17(d) of Article II of the Pennsylvania Constitution, any
aggrieved person may file an appeal from the final plan adopted by the
Commission directly to the Supreme Court within 30 days after its filing.

Majority Leader Benninghoff filed his Petition for Review in this Court

13













































under the 2021 Preliminary Plan.® The Commission received further
testimony from the Hispanic community that the 2021 Preliminary Plan
fails to create districts that enhance the opportunity of Hispanics to elect
the candidates of their choice. LRC.Tr.1102-08. Nothing in the 2021
Final Plan addressed these concerns.

As one example, in the 2020 Democratic primary election in HD-22,
Representative Schweyer defeated Enid Santiago — a Hispanic candidate

— by just 55 votes. LRC.Tr.1105. Yet, the 2021 Final Plan reduces the

percentage of HVAP in HD-22 and the rémaining two districts which
include a part of Allentown and havean HVAP of just 38.4% and 15.1%,
respectively. Updated Barber Rep., Pet. Appx.27a, Fig. 10. Shockingly,
when Representative RyanMacKenzie (HD-134) raised this concern with
Chairman Mark Nordenberg’s consultant, Professor Jonathan Cervas,
following a January 15, 2022 Commission meeting, he showed surprise
and disbelief. Affidavit of Ryan MacKenzie, App’x B, at 6. Professor
Cervas acknowledged that VRA compliance was something “they needed
to be concerned about.” Id. at §5. Despite this testimony, the 2021 Final

Plan failed to address these concerns.

9 See Written Testimony from LatinoJustice, Pet. Appx.240a-241a.
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The total population deviation in the 2021 Final Plan for the House
1s 8.65%.12 LRC.R-Tab.42b. That 1s significantly higher than the 7.88%
deviation under the current plan, Holt II, 67 A.3d at 1218, and the 7.99%
deviation in the Benninghoff Amendment. Pet.Appx. B; LRC.R-Tab.41d.
As such, the total population deviation of the 2021 Final Plan
unnecessarily stretches the bounds of what is permissible and does so to
allow for the meandering of districts to create more likely seats for
Democrats.

Further, there is a strong partisan skew to the population deviation
that systematically disadvantages Republican voters. Of the 25 most
underpopulated districts in the plan, only six are Republican-leaning and
19 are Democratic-leaning: By contrast, of the 25 most overpopulated
districts in the plan; 20 are Republican-leaning and only five are
Democratic leaning. See Pet.Appx.224a-225a.

This skew shows that the district lines were drawn for partisan
gain and not based on traditional redistricting principles, and also shows

a violation of the Equal Protection Clauses of the U.S. and Pennsylvania

12 As discussed more fully below in Section III, the 2021 Final Plan has a
population deviation of 9.88% for the House when measured with un-
reallocated census data.
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In states like Pennsylvania with this type of political geography,
scholars have recognized that “Democrats would need a redistricting
process that intentionally carved up large cities like pizza slices or spokes
of a wheel, so as to combine some very Democratic urban neighborhoods
with some Republican exurbs in an effort to spread Democrats more
efficiently across districts.” See Rodden, Jonathan A. Why cities lose: The
deep roots of the urban-rural political divide. Hachett UK, 2019.

Dr. Barber’s report goes through city after city and demonstrates
how the 2021 Final House Plan executes the Rodden blueprint and
unnecessarily divides a city to comkine highly Democratic areas with
Republican suburban areas to spread out Democratic voters and dilute
Republican votes. For example, Allentown is split into three House
districts when it should be contained in only two. The extra split allows
Democratic voters in Allentown (which has a partisan index of 0.72) to be
more efficiently distributed and create an additional Democratic-leaning
seat. In fact, the 2021 Final Plan creates more Democratic-leaning House
seats in Lehigh and Bucks County than any of the 50,000 simulated maps
generated by Dr. Barber following only traditional redistricting criteria

and not considering partisanship:

43






The same can be said for Harrisburg, which can be contained in one
House district but is divided in two. By dividing Harrisburg, the
Commission dispersed the city’s Democratic votes (0.79 partisan index)
to create an additional Democratic-leaning seat compared to the number
of seats in this region in 76% of Dr. Barber’s simulations. Id. at 41a, Fig.
18.

Once again, the 2021 Final Plan 1s able to draw more Democratic-
leaning seats by unnecessarily dividing the Borough of State College.
Inexplicably, the 2021 Final Plan not only divides the Borough, but also
the campus of Penn State, though both could be in a single House
district—a result creating more Democratic-leaning seats than in 72% of
Dr. Barber’s simulations. Id. at 50a, Fig. 24.

Taken in the aggregate, these splits represent an execution of the
roadmap Professor Rodden described to overcome the Commonwealth’s
political geography with surgical precision. In each of these areas, there
are more Democratic-leaning seats than in the super-majority of the
50,000 simulated plans. That there are more Democratic-leaning seats

created in all these regions is no accident and reflects the systematic

45












neutral criteria. See, e.g., LWV, 178 A.3d at 776 (99.9%); Common Cause
v. Lewris, 2019 WL 4569584 (Wake N.C. Sup. Ct. Sep. 3, 2019) (passim)
(99%+ outlier plans struck down); Harper v. Hall, 2022 WL 496215, *44-
46 (N.C. Feb. 14, 2022) (99.9%+); Ohio A. Philip Randolph Institute v.
Householder, 373 F. Supp. 3d 978, 1038 (S.D. Ohio 2019) (only “0.046%”
of maps had same partisanship), vacated sub nom, 140 S. Ct. 102. See
also League of Women Voters v. Ohio Redistricting Comm’n, 2022-Ohio-
65, 2022 WL 110261, 19112, 124-25 (Ohio Jan. 12, 2022) (crediting Dr.
Imai’s finding the plan was a statistical “cutlier”). Consistent with LWV
and these other authorities, this Court must hold that the 2021 Final
Plan violates the Free and Equal Elections Clause. Any other holding
leads to the conclusion th&t partisan outliers are only unconstitutional
when they favor Republicans and not Democrats. That cannot be the
holding of this Court.

But this Court need not rely upon Dr. Barber’s conclusions alone.
Dr. Kosuke Imai, who testified before the Commission for Leader
McClinton and who the Chair credited (LRC.Tr.1751-52), likewise
concludes—using the same algorithm as Dr. Barber—that a set of race-

blind plans “yields a greater number of Democratic districts than [his]

49



simulated plans.” LRC.R001094.14 Dr. Imai admitted that the 2021

Preliminary Plan was a “statistical outlier” when compared to a
neutral set of unbiased and race-blind plans. LRC.Tr.1508. His own
histograms—of both his race-conscious and race-blind simulations—
confirm how extreme the Plan’s bias 1s and how the bias persists across

a range of elections:

14 Dr. Imai claims that his race-blind simulation shows that the difference
in the number of Democratic districts between the 2021 Preliminary Plan
and the simulated plans is 3-4 districts less than in Dr. Barber’s analysis.
But Dr. Imai admitted that the difference between his simulated plans
and the 2021 Preliminary Plan was statistically significant.
LRC.R001094, 99. Dr. Imai also claims he was unable to replicate the
results of Dr. Barber’s work, but Dr. Imai’s simulated maps split
significantly more municipalities than Dr. Barber’s simulations, rending
them less comparable to the 2021 Final Plan. See id. at LRC.R001149.
That Dr. Barber was able to get the algorithm to generate simulated
plans with fewer splits than Dr. Imai does not render Dr. Barber’s
methodology or conclusions unreliable. Without an exchange of the
experts’ code, which was not a part of the Commission’s expert testimony
process, neither expert could definitively replicate each other’s work.
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Finally, any criticism that Dr. Barber’s analysis is unreliable
because it does not consider race is unfounded and misses the point.
First, as discussed below, there was no basis for the Commission to draw
districts based upon race. But even so, the racial composition of the 2021
Final Plan’s House plan does not explain its extreme partisanship. The
2021 Final Plan contains 25 majority-minority districts. Of the 50,000
simulated plans drawn without any partisan or racial data, 17,537 had
at least 25 majority-minority districts. In analyzing only these 17,537
plans, the 2021 Final Plan is still a statistically significant partisan

outlier:
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representation of the political parties; it does not protect the ‘integrity’ of
any party’s political expectations. Rather, the construct speaks of the
‘integrity’ of political subdivisions, which bespeaks history and
geography, not party affiliation or expectations.” Holt II, 67 A.3d at 1235-
36. In sum, redistricting law focuses on the rights of voters, not parties.
In LWV, this Court again recognized the primacy of using
geography—and not political preferences—as the basis for drawing fair
representational districts. By focusing on the meutral criteria, a map-
drawer “maintains the strength of an individual’s vote in electing a
congressional representative.” 178 A.3d at 816. The Court went on:
“Iwlhen an individual i1s grouped with other members of his or her
community in a congressional district for purposes of voting, the
commonality of the interests shared with other voters in the community
increases the ability of the individual to elect a congressional
representative for the district who reflects his or her personal
preferences.” Id. Importantly, “[t]his approach inures to no political
party’s benefit or detriment,” but “simply achieves the constitutional goal

of fair and equal elections for all of our Commonwealth’s voters.” Id.
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But the Commission’s attempt to “overcome” any slight, naturally
occurring Republican-leaning tilt in the state’s political geography places
its thumb on the scale for Democrats—an approach that will “inure[]” to
the Democratic Party’s benefit. “Overcoming” a “tilt” in the state’s
“political geography” is not an innocuous act akin to putting sugar
packets under an unlevel table leg to prevent the table from tilting. It
requires conscious state action to treat the voters of urban areas (that are
heavily Democratic) differently than voters in suburban areas (that are
politically mixed), and both of those groups differently than rural areas
(that are Republican-leaning), to give Democrats a partisan advantage.
The Commission simply rigs the:map to spare the Democratic Party the
effort of persuading voters o elect their preferred candidates to the state
legislature, and it does'so by systematically diluting the votes of millions
of Pennsylvanians. That is the very definition of gerrymandering, and it
violates the rights of voters as enshrined in the Free and Equal Elections
Clause.

The Commission may defend its effort by saying its rigged plan
scores closer to “zero” on various “partisan fairness metrics,” like the

mean-median difference or the efficiency gap, than non-partisan
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simulations, and is therefore more “fair.” In other words, sometimes
partisan outliers are bad, but other times they are good—when they
benefit Democrats. The Chair’s Final Report even argues (at 59) by
analogy that it is “better” for a basketball coach to pick LeBron James as
center (a clear outlier) than to choose randomly among 1,000 players—
and arguing the Final Plan is tantamount to hiring James. Leader
Benninghoff agrees the Final Plan is the LeBron James of partisan
gerrymanders, but the map’s clear outlier statiis shows it violates the
Free and Equal Elections Clause—not that the plan complies with it.

For one, none of these metrics explain the need to split Allentown,
or Lancaster, or Reading, or Harrisburg, or State College in the House
Plan; or Allentown and Pittsburgh in the Senate Plan. None of those
metrics account for thie political geography of the state. See Updated
Barber Rep., Pet. Appx.55a-59a (describing the metrics).

Moreover, it is incorrect to draw conclusions from the raw scores for
these partisan fairness metrics alone because they merely identify
potential bias without identifying the cause or source of the bias.

Pet.Appx.55a.
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gap and explaining that “plans not be expected, based on sensitivity
testing, ever to have an efficiency gap of zero over their lifetimes”); LWV,
178 A.3d at 774 (quoting Dr. Chen discussing his simulated plans as
having mean-median gaps ranging from “a little over O percent” to about
“3 percent”). And as Dr. Barber explained, these metrics do not consider
political geography and other unique factors of the state, so one cannot
say that a plan with a non-zero fairness metric is unfair. Pet.Appx.55a.
Rather, a comparison to a set of plans known to be nonbiased (e.g.,
simulated plans) is required to establish a baseline of fairness. Id.

The 2021 Final Plan illustrates this point: an unbiased map is
presumptively fair. The 2021 Final Plan generates more Democratic-
leaning House districts than the fair baseline of 99.998% of unbiased
simulated plans, yet it‘has “fairness metric” scores slightly closer to zero
than the unbiased simulations. This paradoxical result illustrates the
fallacy in “getting to zero” on metrics as a way to ensure partisan
fairness—especially where, as here, the Article 1I, Section 16 criteria

were routinely subordinated in the plan’s construction.
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motivating the legislature’s decision to place a significant number of
voters within or without a particular district.” Bethune-Hill v. Virginia
State Bd. of Elections, 137 S. Ct. 788, 797 (2017) (citation omitted).
“Where a challenger succeeds in establishing racial predominance, the
burden shifts to the State to ‘demonstrate that its districting legislation
1s narrowly tailored to achieve a compelling interest.” Id. at 800-01
(citation omitted) (applying strict scrutiny).

At the predominance stage, the question iswhether “the legislature
subordinated traditional race-neutral districting principles, including
but not limited to compactness, coantiguity, and respect for political
subdivisions or communities defined by actual shared interests, to racial
considerations.” Miller v. Jokinson, 515 U.S. 900, 916 (1995). A state must
not “substantially neglect traditional districting criteria such as
compactness.” Bush v. Vera, 517 U.S. 952, 962 (1996) (plurality opinion).

At the tailoring stage, the question is whether “the legislature [had]
a strong basis in evidence in support of the (race-based) choice that it has
made.” Bethune-Hill, 137 S. Ct. at 801 (citation omitted). The only
compelling interest the U.S. Supreme Court has assumed justifies race-

based redistricting i1s compliance with the VRA, and, where the state
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asserts the VRA as its compelling interest, the question is whether “the
legislature has ‘good reasons to believe’ it must use race in order to satisfy
the Voting Rights Act.” Id. (citation omitted). In particular, “[i]f a State
has good reason to think that all the ‘Gingles preconditions’ are met, then
so too 1t has good reason to believe that § 2 requires drawing a majority-
minority district. But if not, then not.” Cooper v. Harris, 137 S. Ct. 1455,
1470 (2017) (citation omitted).

For these reasons, the Fourteenth Amendment places strict limits
on the use of race in reapportionment except where required by the VRA.
An attempt by a mapmaker to achieve tailored numbers of members of a
minority group in a district. especially at the expense of neutral
districting criteria like comipactness and integrity of subdivision lines, 1s
strong evidence of racial predominance that violates the Fourteenth and
Fifteenth Amendments to the U.S. Constitution. See id. at 1468-69.

Similar restrictions are also imposed on the use of race under
Article I, Section 29 of the Pennsylvania Constitution. This provision,
adopted by the Commonwealth’s voters just last year, provides that
“le]quality of rights under the law shall not be denied or abridged in the

Commonwealth of Pennsylvania because of the race or ethnicity of the
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omitted). Statewide evidence of a “common redistricting policy toward
multiple districts” is also probative. Bethune-Hill, 137 S. Ct. at 800.

Here, there is substantial evidence of predominant racial intent.
Chairman Nordenberg described “seven minority opportunity districts”
in his December 16, 2021 written testimony, HD-9, 22, 54, 104, 116, and
203. LRC.R-Tab.25b at 12.15 The Chair confirmed at the February 4, 2022
hearing adopting the 2021 Final Plan that it “fashioned districts to create
additional opportunities beyond the minimum requirements of the
Voting Rights Act.” LRC.Tr.1742; LRC.R-Tab.41c at pgs. 21-22. He
emphasized that these special districts were created without incumbents.
Id. During a December 7, 2021 meeting, Chairman Nordenberg explained
that he designed the opportunity districts without incumbents to give
minorities a chance to elect a candidate without dealing with an
incumbent. Schaller Aff. at 410; see also Affidavit of Bob Nye, App’x C, at
96.

Further, as set forth above, the expert report and analysis of Dr.

Barber demonstrates that the traditional districting principles, including

15 The Chair only listed six districts, but HD-19 and HD-50 also meet his
criteria, bringing the total to eight. Pet. at 24 n.5.
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maintaining political-subdivision integrity, were subordinated in the
excessive and unnecessary splits of Hispanic communities in Allentown
(HD-22, HD-132, and HD-134), Lancaster (HD-49, HD-96), and Reading
(HD-126, HD-127, and HD-129), along with the Black community of
Harrisburg (HD-103, HD-104). This 1s powerful circumstantial evidence
of intent. But there was also direct evidence of a racial intent in these
splits; during a December 9, 2021 meeting discussing a draft of the 2021
Preliminary Plan, Chairman Nordenberg admitted that Lancaster,
Reading, Allentown, and Scranton were split for the purpose of creating
“VRA or minority-influence districts,” though some Scranton splits were
later eliminated. Schaller Aff. 912; Nye Aff. 8. That admission supports
that race predominated the construction of the districts in those cities.
The Commission’s predominant consideration of race dates back to
the earliest days of map-drawing. During a November 16, 2021 meeting
of the House Caucuses and the Chairman, staff employed by Leader
McClinton circulated an analysis sheet to analyze a proposed districting
of Bucks County. Schaller Aff. 48; Nye Aff. 4. The analysis sheet
contained a form that had fields identifying the number of “35% or

Higher” Black, Hispanic, or Coalition seats in the proposed drawing of
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Bucks County. Pet. Appx.227a. This sheet suggests a systematic target of
35% for minority influence.

Finally, evidence of racial predominant intent is found in the
Commission’s use of Dr. Imar’s partisan-fairness report to rebut
Appellant’s expert, Dr. Barber, who found the 2021 Final Plan for the
House to be a flagrant partisan outlier. Chairman Nordenberg stated
that Dr. Imai found the 2021 Final House Plan was “less of a statistical
outlier than the [Appellant] had claimed,” especially when he “factored
in racial data” and concluded that when “majority-minority districts are
considered, there is no empirical evidence that the preliminary plan is a
partisan gerrymander.” LRC.R-Tab41.c at 18. In short: the Commission
attempted to rebut a statistical finding that the 2021 Final Plan was a
partisan gerrymander by arguing the plan could only be fairly compared
to one with a certain racial composition. The Commission’s attempt to
defend a partisan gerrymander by implying it is really a racial
gerrymander confirms that race was the predominant plan design

criterion.
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percent.” Bartlett v. Strickland, 556 U.S. 1, 19-20 (2009) (plurality
opinion). Under this standard, states cannot be required to draw minority
“crossover” districts, i.e., districts composed of less than a strict 50%
voting-age population majority of the relevant minority group. Id. at 22-
23. See also, e.g., United States v. City of Euclid, 580 F. Supp. 2d 584,
594-95 (N.D. Ohio 2008).

Under the second precondition, a Section 2 plaintiff must prove that
members of the relevant minority group consistently favor the same
candidates, which means consistent support of more than 50% (at a
minimum) of members of the relevantgroup for the same candidates. See,
e.g., Levy v. Lexington County,-S.C., 589 F.3d 708, 720 n.18 (4th Cir.
2009); Monroe v. City of Waoduille, Miss., 881 F.2d 1327, 1331 (5th Cir.
1989), as corrected, 897 F.2d 763 (5th Cir. 1990); Rodriguez v. Patakt, 308
F. Supp. 2d 346, 388-90 (S.D.N.Y. 2004).

Under the third precondition, a plaintiff must prove that a white
voting bloc consistently defeats the candidates of choice of the minority
community. Courts have required, as a minimal showing, proof that over
the course of many elections, minority-preferred candidates of choice

have a failure rate over 50% (i.e., they lose more often than not). Lewis v.
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Alamance Cty., N.C., 99 F.3d 600, 616 (4th Cir. 1996) (observing that “a
court would ineluctably find” failure on this element in “circumstances”
where “minority-preferred candidates were successful fifty percent of the
time”). See also, e.g., Cottier v. City of Martin, 604 F.3d 553, 560 (8th Cir.
2010) (en banc); Clay v. Bd. of Educ. of City of St. Louis, 90 F.3d 1357,
1362 (8th Cir. 1996). This 1s a vital element of a Section 2 claim, because
patterns of “crossover’” voting (white voters supporting minority-
preferred candidates) can establish a lack of racial polarization. See, e.g.,
Voinovich, 507 U.S. at 158 (“[I]n the abseénce of significant white bloc
voting it cannot be said that the ability of minority voters to elect their
chosen representatives is infervior to that of white voters.”) (citation
omitted); Abrams v. Johnson, 521 U.S. 74, 93 (1997) (finding the third
precondition unmet because of “the ‘general willingness’ of whites to vote
for blacks”); Cooper, 137 S. Ct. at 1470 (finding no evidence of the third
precondition where “a meaningful number of white voters joined a
politically cohesive black community to elect that group’s favored
candidate”).

The Commission had no evidence of legally significant racially

polarized voting anywhere in the Commonwealth. Leader McClinton
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presented expert testimony by Dr. Barreto, who studied a limited set of
2022 elections. LRC.R-Tab.34b. But while Dr. Barreto asserted that
white and Black voters supported different candidates, he failed to prove
the third Gingles precondition because he failed to show that minority-
preferred candidates lost a majority of the time due to white-bloc voting
(and, indeed, he did not name a single minority-preferred candidate that
lost). See generally LRC.R-Tab.34b. To the contrary, Dr. Barreto reported
finding ample evidence of white crossover voting in Philadelphia,
Allegheny County, and the Lehigh Valley (including Allentown). Id. at
pp.5,6,9,11.16

Moreover, Dr. Barreto’s analysis was unreliable. As Dr. Jonathan
Katz, a nationally recognized VRA scholar, explained, Dr. Barreto’s
analysis contains “niimerous serious statistical flaws and no valid

scientific claims about the presence or absence of racially polarized voting

16 Dr. Barreto’s concession is corroborated by Judge McCullough’s
conclusion in Carter v. Chapman that evidence from Philadelphia
suggested that “minority-preferred candidates are not usually defeated
by white bloc voting,” Feb. 7, 2022 Rep. at 79 (quoting N.T. at 283)), and
that no party proved that the Gingles requirements were satisfied. Id. at
189. Commission Members Joanna McClinton and Jay Costa were
intervenors in Carter and therefore were aware of that lack of evidence
before voting to adopt the 2021 Final Plan.
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in Pennsylvania may be drawn from it.” LRC.R-Tab.34f at 8. Dr. Barreto
fails to systematically study the separate voting behavior of
Pennsylvania’s Black and Hispanic voters and instead lumps them
together in his statistical model. He also fails to conduct a district-level
analysis, again instead lumping together multiple election results in
regions of the state, which is wrong because he “is assuming that a vote
for the Democratic candidate in one legislative or Congressional district
1s the same choice as voting for the Democratic candidate in another,”
which is “simply not true.” Id. at 10.

Further, in his hearing testimony, Dr. Barreto retreated to arguing
that the VRA required Pennsylvania to not “decrease” minority voting
strength from the 2012 Plaxi. For example, when asked for his basis to
argue for Black-majority districts, Dr. Barreto only claimed that in “any
of the existing Black-majority or Black-performing districts, the Voting
Rights Act would ask for those to be maintained and not to
decrease...influence.” LRC.Tr.1544. But Dr. Barreto described the anti-
retrogression standard under Section 5 of the VRA, which 1s
fundamentally different than Section 2. See Reno v. Bossier Parochial

School Bd, 520 U.S. 471, 478-80 (1997) (holding that “[r]etrogression, by
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definition, requires a comparison of a jurisdiction’s new voting plan with
its existing plan,” whereas Section 2 uses as its “benchmark” for
comparison in vote dilution claims a “hypothetical, undiluted plan.”). The
proper inquiry is not to compare the 2021 Final Plan against the 2012
Plan, but rather “whether minority opportunity is less under the
challenged plan than what it would have been under some other
arrangement, one that would comply with § 2.” Little Rock School Dist.
v. Pulaski Cty. Special Schol Dist. No. 1, 56 F.3d 904, 910 (8th Cir. 1995)
(finding error in mistaking retrogression for dilution).!7

The Commission’s record is devoid of a strong basis in evidence to
support drawing districts on the basis of race. But they did so anyway,
proceeding on mere evidence that Pennsylvania’s minority voters tend to
support different candidates than its white voters. This record is
strikingly similar to the one rejected in Covington. After finding that the

North Carolina legislature engaged in racially predominant redistricting

17 On a related point, there is no obligation “to maximize the number of
reasonably compact majority-minority districts.” Johnson v. De Grandy,
512 U.S. 997, 1022 (1994); see also id. at 1016 (“to define dilution as a
failure to maximize in the face of bloc voting...causes its own dangers,

and they are not to be courted.”); Shaw v. Hunt, 517 U.S. 899, 913 (1996)
(“Failure to maximize cannot be the measure of § 2.”) (citation omitted).
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by purposefully creating majority-minority districts, Covington v. North
Carolina, 316 F.R.D. 117, 129-65 (M.D.N.C. 2016) (three-judge court), the
court concluded that the legislature failed to justify its race-based
redistricting under § 2 because the record before it at the time of
redistricting did not establish the third Gingles precondition, id. at 167-
74. It concluded this in spite of expert testimony “that there is
‘statistically significant racially polarized voting in 50 of the 51 counties’
studied.” Id. at 169 (quoting the report). The Covington court held that
legislators’ choice to draw majority-mincrity districts based on this
analysis “demonstrates their misunderstanding of Gingles’ third factor,”
as they bypassed the “crucial difference between legally significant and

statistically significant racially polarized voting.” Id. at 170. The

legislature’s error was its failure to determine “whether majority bloc
voting existed at such a level that the candidate of choice of African-
American voters would usually be defeated without a VRA remedy.” Id.
at 168.

Because of this “misunderstanding,” the legislature’s racially
predominant redistricting (creating dozens of majority-minority

districts) lacked a Section 2 justification, resulting in “the most extensive
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unconstitutional racial gerrymander ever encountered by a federal
court.” Covington v North Carolina, 270 F. Supp. 3d 881, 892 (M.D.N.C.
2017). The U.S. Supreme Court summarily affirmed that decision by a
unanimous vote. North Carolina v. Covington, 137 S. Ct. 2211 (2017); see
also Couvington, 270 F. Supp. 3d at 892.18 A three-judge panel in Illinois
recently reached a similar conclusion, finding the third Gingles
precondition unmet because of “significant crossover voting by non-
Latino voters...ranging from more than twenty-five to seventy percent
non-Latino voter support for the Latino eandidate of choice in at least
eight [analyzed] elections.” McConckie v. Scholz, No. 21-cv-3091, 2021
WL 6197318, *8 (N.D. Ill. Dec. 3G, 2021). The Commission committed the

same error that doomed theé North Carolina plan.

18 Constitutional challenges to statewide redistricting plans are
adjudicated in federal court by three-judge panels, 28 U.S.C. § 2284(a),
with appeal of right in the U.S. Supreme Court. 28 U.S.C. § 1253. When
the Court summarily affirms, it affords the judgment of the district court
binding effect under the doctrine of stare decisis as to holdings “essential
to sustain that judgment.” Illinois State Bd. of Elections v. Socialist
Workers Party, 440 U.S. 173, 183 (1979); Comptroller of Treasury of Md.
v. Wynne, 575 U.S. 542, 559-60 (2015). Couvington’s holding on the
definition of legally significant racially polarized voting is such a holding,
since the result would have been the opposite without it.
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Abbott, 578 U.S. 54, 61 n.3 (2016). See also Davidson v. City of Cranston,
R.1I, 837 F.3d 135, 145-46 (1st Cir. 2016) (holding that failure to
reallocate prison population does not violate the Equal Protection
Clause). A bare majority of the Commission, however, decided to ignore
this precedent and depart from the status quo.

If a significant decision to adjust federal census data was to be
made, it should have been done through a full, deliberative and public
process, and not by the votes of three Commissioners on straight party-
Lines. As Justice Todd recently wrote,

consistent with the intent of the electorate who ratified the

1874 Constitution, the overarching purpose of ... restrictions

on the legislative process' contained in Article III was to

furnish essential constitutional safeguards to ensure our

Commonwealth's government 1s open, deliberative, and

accountable to thepeople it serves.

Washington v. Dep’t of Pub. Welfare of Commonwealth, 188 A.3d 1135,
1147 (Pa. 2018). A unilateral decision concerning this subject by a bare
majority of the Commission, bypassing the General Assembly and the
Governor as part of the normal constitutional scheme, was a significant
and unjustified appropriation of legislative power.

Indeed, nearly every state that has adjusted the Federal decennial

census data to reallocate incarcerated individuals has done so based upon
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some legislative action.!® The Pennsylvania Constitution does not
contemplate the use of any data other than decennial Census data.?? Yet,
without such authority, and without any act of or direction from the
legislature, the Commission voted 3 to 2 on August 24, 2021 to reallocate
only certain prisoners to their alleged place of residence prior to
incarceration. LRC.Tr.640-41.

Rather than take the time to address the myriad issues that come
with reallocating only certain prisoners, the Commission rushed through
the decision without due consideration for'its impact. First, the use of
altered census data to reapportion the General Assembly has resulted in
further departures from the pgpulation equality requirements of the
Pennsylvania and U.S. Canstitutions, further violating the rights of
voters. If analyzed using the unaltered census data, the total population

deviation in the 2021 Final Plan for the House 1s 9.88% and 1s 8.49% for

19 See, e.g., N.J. Stat. Ann. §52:4-1.5; Colo. Rev. Stat. §2-2-902; Cal. Elec.
Code §21003; Wash. Rev. Code §44.05.140. Only California has
reallocated prisoners through a resolution proposed by a
reapportionment or redistricting commission and it did so at the
legislature's specific statutory request. The Montana Redistricting and
Apportionment Commission has “taken steps” toward this process but
has not yet done so.

20 The congressional plan this Court adopted in Carter v. Chapman, 7
MM 2022, was drawn using unaltered census data.
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the Senate. This further stretches the population deviation unnecessarily
to the outer limits of acceptable deviation. See Holt I, 38 A.3d at 761.
Second, the Commission arbitrarily reallocated only certain
prisoners and failed to reallocate similarly situated federal, state, and
county prisoners, or other group-quarters populations, raising significant
constitutional questions about its decision. At the outset, the

Commission did not even reallocate all state prisoners. It did not

reallocate prisoners that were serving a life sentence or those with a
sentence of 10 years or longer. LRC.R000430. Moreover, the
Pennsylvania State Data Center (‘PSDC”) was not able to locate
addresses for nearly 17% of state prisoners even after using geocoding
tools. The Commission also'declined to reallocate those residing in county
or federal prisons, just'state prisons. Thus, those prisoners serving their
sentences (usually of two years or less) in a county prison were not
reallocated. 42 PA.C.S. § 9762(b). The Commaission provided no rational
basis for treating certain prisoners different from others. If the
Commission claims it could not obtain data necessary to do so, that fact

simply demonstrates the haste with which the Commission acted.
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Moreover, reallocating prisoners 1s Inconsistent with how the
Commission treated other group-quarters populations. It did not, for
example, reallocate college students residing in dormitories, or nursing
home residents. The Commission failed to provide any explanation for
singling out one group-quarters population but not others. The
Commission’s hurried process resulted in an arbitrary reallocation of
only selected individuals when a more fulsome and vetted process was
warranted.

Moreover, the Commission provided no information on the
verification done to confirm the accuracy of the “home” addresses used
for such prisoners that were reallocated as provided by the Department
of Corrections. Were these addresses provided by inmates at the time of
incarceration? Were or are there ever updates to these addresses during
the time of incarceration? How was this information collected and stored?
How do we know these prisoners are likely to return to these addresses?
What 1s the error rate for this data? These are questions that should
have been answered before making the historic decision to reallocate an

arbitrary portion of the Commonwealth’s population.
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Finally, the decision to reallocate certain prisoners caused
significant unnecessary delays in the process in a year already fraught
with delays due to the COVID-19 pandemic. This Court in Holt 1
reminded the Legislative Reapportionment Commission “that the
Constitution specifically authorizes appeals from final plans, and the
LRC this year, and whatever entity bears the burden in future years,
should thus approach its bipartisan constitutional task with an eye
toward affording sufficient time for meaningful appellate review, if
appeals are filed.” 67 A.3d at 723. In addition, the Court recognized that
its decision holding the plan unconstitutional was a disruption to the
2012 primary election landscape and that it “trust[s] that the LRC will
avert similar delay as it is ¢alled upon to faithfully execute its task upon
remand, and ... trustis] that future such Commissions will act more
promptly.” Id. at 761. The Commission’s “hurry up and wait” approach,
with a rush to judgment concerning prisoner reallocation followed by
weeks of delay trying to implement the decision, failed to adhere to this
“trust” and created significantly less time for meaningful appellate

review, not more.
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Once again, the Commission failed to act promptly here. The delays
to adjust the census data took several additional weeks. In doing so, the
Commission further crunched the timeframe for a full and meaningful
appellate process to play out. In essence, it swiped due process away from
aggrieved parties, forcing this Court to order briefs due at the same time
as the deadline to file any petition for review in order to resolve any
appeals without impacting the primary date. Even just a few weeks was
critical time necessary for a more thorough briefing and review process
on the constitutionality of the 2021 Final Plan. The Commission’s
unnecessary and arbitrary decision, however, cut that time to a virtual
nullity. This Court, however, should not allow the 2021 Final Plan to
skirt meaningful appellate review because of the Commission’s negligent

decision to reallocate certain prisoners.

CONCLUSION

Appellant respectfully requests that the Court hold that the 2021
Final Plan is contrary to law, strike the 2021 Final Plan down, order that
the 2022 elections be conducted using the current 2012 plan districts, and

remand to the Commission to draw a new legislative reapportionment
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plan that complies with the laws and constitutions of the United States

and Pennsylvania.
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