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Defendants.

INTRODUCTION -

The North Carolina General Assembly is unconstitutionally constituted. Nevertheless, it
is attemi:ﬁng to pléce before the voters a set of amendments tbgt'wmﬂd significantly alter the
‘North Carolina Constitution. The current North Carolina General Assembly (“N.C.G.A.”) is
irredocmably tainted by an unconstifutional zacial gertymander that has rendered it a usurper
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legislature. - This illegal body may not be allowed to _altbr our state Constitution in ways designed
to further entrench its power at the expense of popular sovereignty. Plaintiffs thus challenge four
amendments .proffsred by the unconstitutionel N.C.G.A. as the invalid acts of a usurper body.
Plaintiffs also assert that the four st mnéﬁurﬁdnaily vague, misleading,
| and incomplete. First, the ianguagé that the N._C.G.A. has written to present these amépdments
to the voters is intentionally misleading, Second, three out of the four amandrﬁents will require
significant implementing legislation before their full eif_:ct can be Icnown.‘ As such, these |
h proffered amendments are not fairly and accurately reflected 01'1 the ballot. They thus violate the
state Constitution and should be declared void.
 Central to the supreme Jaw of North Caralina is the understanding that “Ia] ﬁ:eqﬁant
rectﬁence to fundamental principles is abmllutely necessary to preservé the blessings of liberty.”
N.C. Const. art. I, §35. To ensure this mandate “[i]t is the state judiciary that e the |
respbnsibility to ptﬁtect the staie constitutional rights of the citizens; this obligation to protect the
' flmdamen:tal tights of individuals is as old as the State.” State v. Harris, 216 N.C. 746, 6 S.E.2d
854.(1939). |
_ The North Carolina judiciary has previously considered the question of whether ballot
initiatives to amend the state Constitution have been properly put forth to the voters. In 1934,
Goversor J.C. Bhringhaus wrote fo the N.C. Supreme Court asking for ifs help intorprofing
Article XTI § 4 of ﬂhze N.C. Constitution — the section Wh.iCh allows the N.C.G.A. to submit
proposed constitutional amendments to the people. Governor i&hringhaﬁs noted that questions
owée the logality of a ballot inthinfive proposing & “change in the Eimdamenial law of the St
raise mattets “of too great ;::onsequence to be controlled by the interpretation” of a single branch

of government. The Governor noted that to proceed without jlldlﬂlal review “might bring into



question the validity of an election throughout the State of North Carolina and the adoption of
impottant Constitutional revisions.” In re Opinions of the Justices, 207 N.C. 879, 181 S.E. 557
(1934). After th'e. Supreme (',;ourt issue& its opinion that the ballot initiative was not properly
before the votets, it was abandoﬁed. See also Advisory Opinion in re Gen. Elections, 255 N.C.
747, 750 (1961) (N.C. S.uprame Court Advisory Opinion strﬂdng-ballot initiati.s}e).

The judicial branch must again step in to %romptly assess the validity of a sweeping
ballot initiative set to be presented to the voters in November 2018. These four proposed
amendments should be declared void and the Bipartis;cm State Boa;rd of Elections and Ethics
. BEnforcement should be enjoined from including these améndments on the ballot,

NATURY OF THE ACTION

1) I;Iainﬁﬁg, the North Carolina State anfergnce of the Naﬁanal,Associaﬁon for the
Advancement of Colored Pecpie (“NC NAACP”) and Clean Air Carolina, hereby seek ‘
dgélaratory judgment urider N.C. Gen, Stat. §§ 1-253, et seq.,l and North Caroij:;a'RJne of Civil
Procedure 57; aﬁd & temporary restraining order, pre]j;;ninaty iﬁjunction, and permanent -
injm_lotion under North Carolina Rule of Civil Procedure 65.

' 2) | -Piamtifﬁ seek a declaration that following the U.S. Supreme Court’s mandate in
Covingftonv. Narfk. Carolina, the N.C.G.A. ceased to be a legis_.laﬁ:u‘e Wlﬂ:l any de jure or de Jacto
Jawful authority and assumed usurper status. | |

3)  .Plaintiffs seeic a declaraﬁ.on tﬁat a usurper ieg:islatuzje hag no legal aﬁthority to'

- place constitutional amendments on the ballot pursuaﬁt to Art1§§ 2,3, 35 and Art XTI § 4. _

4) Plaintiffs seek a dcclaraﬁan that the N.C.G.A’s passage of Senate Bills 814 and
75 and House Bills 913 and 1092, Wi:lich each place a constitutional amendment on the ballot,

violated the Notth Carolina Constitution, and ask that these laws be declared void ab initio.



5) Plaintiffs seek a declaration that the N.C. GA violated N.C. Const. Art1 § 3 and
Axt XTI § 4 by legislating to place vague and ﬁislaading language to describe the
constitutional amendments contained in Senate Bills 814 aud 75 and House Bills 913 and 1092
on the 201 SI. general election ballots.

6) . Plaintiffs seck a declaration that the N.C.G.A. violated N.C. Const, Ast1§ 2, 3,
35 and Art XTIT § 4 when it passed vague and incomplete propased constitutional -
amendments in Senate Bill §14 and House Bills 913 aud 1092.

; 7 Plaintiffs seek iﬁmediatc and permanent injunbtive'relicf pre‘}mting the N.C.
Bipartisan State Board of Elections and Ethics Enforcement from placing the constitutional
amendments authorized by Senate Bills 814 and 75 and House Bills 913 and 1092 on the
November, 2018, ballot .

THE PARTIES
Plaintiffs

8) Plaintiff NC NAACP is a nonpartisan nonprofit civil rights organization founded

‘in 1938, with its principal place of business located in Raleigh, North Carolina. “With more than
90 active branches and over 20,000 indixdciual members throughout the state of North Carclina,
the NC NAACP is the largest NAACP conference in tl;e South and second Iarge‘st conference m
the country. The NC NAACP’s fundamental mission is the advancement and improvement of )
~ the political, educational, social, and economic status of minority groups; the elimiritation of
racial prejudica and discrimination; the publicizing oi_‘ adverse effects of racial discﬁmdnation;
and the initiation of lawful action to secure the eljminatiion of racial bias and diserimination.

9 | PlaintifENG NAACP has stinding o chllonge the proposed amendments on

behalf of its members in that its members would otherwise have standing to sue in their own



rights; i_:he interests it seeks to protect are germane to its purpose, which includes the core
‘mission of protecting and expanding voting righf;s; and 'nei';her tiva claim asserted, nc.)r the relief
requested, requi;res the participation of individual‘memblers in the lawsuit.

10)  Plaintiff NC NAACP has standing to challenge the proposed voter ID amendment
on behalf of its members and on its own behalf, Since its founding, the enduring priority of tI_w _
NC NAACP has been to protect and expand hard-won voting rights, including by apposing voter
ID laws and other bartiers to tine ballot, and to advocate for a more open and democratic voting
system. h

10 Members of the NC NAACP, who include African-American and Latino voters in
North Carolina, will be directly halmed by the uroposc& voter ID constitutional amcndment
Members will be effacnvely demed the 1ight to vote or oﬂ;ermse deprived of mﬂamngful access
to the political process as a result of the proposed voter ID requirement. The proposed voter ID
amendment will also impose costs and substantial and yndue burdens on the rig};t tovote for
those and other members. |

12)  The NC NAACP was the lead plaintiff in NC NAACP v. McCrory, which
successfully challenged tacially discriminafory restrictions on voﬁng—-including a voter ID 3
requiroment—eymcted by the N.C.G.A. in 2013. Tn ruling for plaintiffs, the U.S. Court of
Appeals for the Fourth Circuit found that this photo identification provision and other challenged
provisions were passed with racially discriminatory intent and unlawfully targeted African-~
| American VO‘t%]“.‘S “with almost surgical precision.” 831 F.3d 204, 214 (4th Cir. 2016), cert.
denied sub nom. 137 S. Ct. 1399 (2017) (striking dovm provisions in 2013 N.C. Sess, Laws 381)
The proposed voter ID amendment ha-m-ls the NC NAACP because 'rt.circumvents the NC

NAACP’s hard-fought legal victory against a racially discriminatory voter ID requirement and



would again l;equire voters to present photo identification in order to access the ballo{, which
would have an irreparable impact on the right to vote of African Americans in North Carolina.
13)  The proposed améndment further harms the Né NAACP because the proposed |
- amendment and its ballot language are vague and nﬁsleading. In addition, the proposed
amendment is incomplete, such that the true ef‘fects of the amendment cannot be known to voters
until subsequent implementing legislation is passed by the General Assembly. It will be
difficult, if not impossible, for the NC NAACP to inform its members and voters about the Tikely
impact of the proposed amendment, and the NC NAACP vl be forced to divert significant |
resources away from its core activities to educate voters about the propesed amendment before
tﬁé 2018 election. Members of the NC NAACP swho are qualified, registered voters in North
Carolina will also be confiised about the vigue, misleading, and incomplete bellot language.
14}, Plaintiff NC NMCP has standing to challenge the judicial vacancies amendment
‘on behalf of its memb_e;rs and ¢n its owﬁ behalf because it frequently ﬁﬁgaies in court in order to
vindicate the civil and politicai rightﬂs of ity members, It thus has a sfrong and abidjng interest in
a fair and independent judiciary and will be harmed by the proposed ooﬁstihrtiona.l aandmnent
that woulc_i further politicize the judiciary and exode separation of powess principles that are
themselves a form of protection for the rights of racial minorities. The proposed constitutional
amendment also harms ﬁ'le NC T&AJI&_CP because giving the General. Assembly sole c'ontrol over
filling judicial vacancies endﬂngers the NC NAACP’s efforts to advocate for diversity in the
Notth Carolina judiciary, The proposed amendment further harms the NC NAACP becaqse the
- proposed amendment and its ballot language .arey'aguc and misleading, In addition, the proposed
amendment is incomplete, such 'th&!: the true effects of the amendment cannot be known to voters

until subsequent implementing legislation is passed by the General Assembly. It will be



difficult, if not impossible, for the NC NAACP to inform its membets sl votess oot e Bkely
impact c->f the ﬁropo sed amendment, and the NC ﬂAz_%.CP will be forced to divert Signiﬁcant
TESOUTCeS away from its core aé:tivities to educate voters about the proposed amendment before
the 2018 election. Members of the NC NAACP who are qualified, registered voters in North,
Carolina will also be confused about the vagtie, misleading, and incomplete ballot language.

15)  Plaintiff NC NAACP has standing to challenge the boards and commissions
amendment on behalf of its msmberé and on its own behalf because the NC NAACP and its
members regularly advocate before, participate in, and moni.tor activities governed by state
boards and ;zommjssions, including ﬁhe Bipartisan State Board of Ethics and Elections
Enforcement. The NC NAACP and its members will be harmed by the boards and commissions
amendment because giving the General Assembly unprf:c;*,dcnted broad power to control these
board‘s and commissions will make: the boards and commissions less independent and less able to
‘conduct their mission in an irepartial way. The proposed ;imandmeﬁt Further harms the N(C-
NAACP because the proposed amendment and its ballot language are vague and misleading. Tn
addition, the proposed amendment is incomiileté, sulch that the true effects of the ;ar;aendment
cannot be known to voters until éubsaqﬁent implmﬁe_nting legislation iﬁ passed by the Gcneral
Asscmbly. It will be difficult, if not impossible, for the NC NAACP fo inform its members and
voters about the likely impact of the proposed amendment, and the NC NAACP will be forced to
divert significant resources away from its core activities to edﬁogte voters about the proposed
amendment before the 2018 election. Mexﬁbers of the NC NAACP who are gualified, regﬂiste‘rcd
yoters in North Carolina will also be confused about the vague, misleading, and il;complete

‘ballot language.



16) | Plaintiff NC NAACP has standing to challenge the income tax cap amendment on
behalf of its members and on its owri_ behalf because the p_ropbsed constimtional amendment
ﬁa;ms the NC NAACP; its members, and the communities it serves, and Lts f‘zbi‘lity to advocate

for its priority issues, Because the amendment places a flat, artificial limit on income taxes, it
prohibits the state from establishilng graduated tax rates on higher-income taxpayeré and, aver
tiﬁe, will act as a tax cut only for the wealthy. This tends to favor white households and
disadvantage people of coler, re;infofqing the accumulation of wealih for white taxpayers @d'
'mdexmining the .ﬁﬁancing of public structures that have the potential fo benefit non-weéitby
people, inoiudiﬁg people of color and the pobx. Forexample, historically in North Cgro]ma,
decreased Tevenue produced by income tax cuts in.the state has resulted in significant spending
 cuts that disproportionately hurt public schools, eliminated or significantly redused funding for
" communities of color, and otherwise undermined economic opportunity for the non-wealthy. .
Because ﬂlﬂ amendment is Irdslea&ing,__ NC NAACP will be fo;ced to divert significant resources
away from its core aéfiviiies to educate voters about it before the 2018 election. Members of the
NC RAACP who are qualified, registered voters in North Carolina will also be confused: about
| the vague,.nﬁsleading, and incomplete ballot language. _ : | '
o 17)  Plaintiff Clean Air Carolina is a not-for-profit corporation founded in 2002,
Clean Air Carolina has approximately 3,400 members in North Carolina. Its mission is to‘ ensure
dlscnisrde gy Sy eltvating deseommanit dbonthow abquiiy sibons healt,
advocating for stronger cléan air _p:f)licies, and partoering with other organizations committed tol
cleaner air and sustainable practices. Its primary goal is to improve health by achieving tlhe.
cleanest air possible. Clean Air Carolina is based in Charlotte, North Carolina and works on

regional and statewide issues.



18)  Plaintiff Clean Air Carolina édvocates for increased state spending on measutes
that will improve air quality and mitigate against gtobal clitnate change. Clean Air Carolina has
encouraged its members to support the Governor’s proposed 2018 budget which included
increased spending for environmental protection. Clean Air Carolina’s “Particle Falls”
educa:tioniai exhibits have received state funding, i:asseéi through the N. C. Déparhncnt of
Transportation and donated by the N.C. (ﬁean Energy Technology Center at N.C. State
University. Clear Air Carolina will be harmed by the amendment to cap the state income tax at
7%. Clean Air Caxolfna i; concerned that thc-Dcpartﬁnent. of Envﬁonmmtﬂ Quality is a]:e}a.dy
severely underfunded. Clear AJr Carolina is also coneerned thatl too little state money is spent on
nqn—]:).ighway t';ransportation solutions including éi’i{e and pgd{.esﬁia:n'imprm/ements, buses, light,
commuter, and heavy rail. Such spending helps reduce driving and improves air quality and |
minimizes impacts fo climate change. .[f the income tax cap i;s lowered from 10% to 7%, Cl;aan
Air Carolina will be lumted ity efforts advocatmg for more state spending on clean air and
| climate issues. As the climate continues to wartn and global climate change becomes
increasingly pressing, this limitation will become increasingly severe.

19)  Clean Air Carolina regularly participates in and monitors acﬁviﬁes goﬁerned by
state bo ards and commissions, mcludmg the N.C. Environmental Management Coxmmssmn, the
Boaxd of Transpnr’canon, and the N.C. Tumplke Athority Board of Directors. Clean Air Carolma
staff and members have spoken at public hearings hosted by these boards and commissions in
support of the Clean Power Plan and in opposition to harmful road projects. Clean Air Carolina
will be harmed by the Boards and Commissions amendment because it will grant control over
. state boards and com;m’ssiéns to the N.C.G.A., which will ma1ke the b'oa_i?ds and commissions less‘

independent and less able to conduct their missions in an mpartlal, scientific way. Clean Air



Carolina is further ﬁamzad because the amendment includes vague language and will rcquiré
gubseqtient implementing legislation. As such, it is difficulf for Clean Air Carolina to mfoam its
members about the likely impact of the proposed amendment. Moreover, because the caption for
the proposed amendment does not even mention the impﬁct of the amendment on boards and
T T
En:forcemel.;t, Clean Air Carolina will be forced to divert staff time and reﬁouro_cs away from
other important ,c-»rganiz;{_tional functions and reallocate that time aﬁd those resources to efforts to
educate and inform its members about the likely impact of this amendment prior to the
November 2018 vallections_. |
20) Plaintiff Clean Azr Carolina also regularly partiéipates in litigation as a plamj;lﬁ 10

protect clean air in North Carolina and to it gate against climate change. Clean Air Carolina
has participated as a plaintiff in several lawsuits challenging the construction of new highways iti
North Carolina. Clean Air Carclina has also participated in the North Carolina Court n.f Appeals
as gmicus curiage in a case <hallenging Carolinas Cement Company s harmful air per:tmt in the
N.C. Coutt of Appe-als in 2015 Further, Clean, Axr Carolina has rccexs.tly participated as 2
petitioner in the N.C. Office of Admjnisuaﬁve Hearings challenging a coal fired power plant air
. permit due to excessive bromide lnmts, and has submjtted comments to the N.C. Department of
Air Quality on numerous air pcnmts in order to eihaust its admmlstratwc remcd:tes n case legal
‘action in N.C, state courts becomes necessary Clcan Air Carolina will be harmed by the

. prowsmn shifting control of appomtments to judicial vacancies from the Governor to the
- N.C.G.A. because it is concerned that this is likely-to make the judiciary less mdepcndent and
0re po]itipal. Clean Air Carolina will also be barmed because it is concerned that the N.C.G.A.

will use this provision to pass legislation that js not subject to gubernatorial veto. Moreovet,

10
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Clean Air Carolina is further hammed because the amendment includes vag;xs language and will
require sﬁbsequent implementing Iegislati(.}n. As such, it i difficult for Clean Air Carolinato
inform its members about the likely impact of the proposed amendment. |

"2 Defandént Philip Berger is the President Pro Tempore of the North Carolina
Senate. Defendant Bergf?r led the North Carolina Senate in its passage of Senate Bills 814 and |
75 and House Bills 913 and 1092. Defendant Berger is sued in his official ca.pacity‘.

22)  Defendant T;m Moore is th.a Speaker of the North Carolina House of

Representatives. Defendant Mooze Ied the Noxth Carolina House of Representatives in its
| passage of Senéte Bills 814 and 75 and House Bills 913 and 1092.. Defendant Moore is sued in
b;%s official capacity. - | |
23)  Defendant North Cgrolinal Bipartisan State Board of Elmﬁom a_n(i Ethics
. Enforcement is a state agency of N;)Ith Carolina headqﬁm*ter;ed in Wakc‘ County, which
admim:ster.s the election laws of the State of North Carolina and which Wﬂl be responsible for
placing the Constitutionial Amendments onto the ballot. “

24)  Defendant Andrew Penry is a member of the Bipartisan State Board of Elections
and Bthics Enforcement, which administers the election laws of the State ;J‘f North Carolina and
which will be resptgansiijlle for placing the Constitutionsl Amen‘dmems onto the ballot. Defendant
Penr} is sued in his official capacity. -

25)  Defendant J oélma' Mealcolm i-s a member of the Bipartisan State Board of
Elections and Ethics Enfm:cément, which administers the election laws of the State of Noxth,
Carolina and which will Be resgc;néible fot placing the Constitutional Amendments onto the

ballot. Defendant Malcolm is sued in his official capacity.

11



. 26)  Defendant Ken Raymond is a me.mbcr of the Bipartisan State Board of Electicnsl
au.d Rthics Enforcémcnt, which administers the election laws o:f the State of North Carolina and
which will be responsible for placing the Constitutional Amendments onto fhe ballot, Defendant
Raymond is sued in his official capacity. |

27)  Defendant Stella Anderson is 2 member of the Bipartisan State Board of Elections
and Ethics Enforc;emeﬁt, which administers the election laws of the State of North Caolina and
which will be responsible for placing the Constituﬁpnal Amendments onto the ballot. Defendant
Anderson is sued in her official oapani.ty. .

28) Defend.ant Damon Circosta is & member of the Bipartisan State anrd of Electi;aﬁs
and Ethics Enforcement, which administers the election laws of the State of North Carolina and .
. which will be responsﬂﬂe for placmg the Constitutional Amendments onto the ballot. Defendant
Circosta is sued in his ofﬁcxal capacity.

_ 29) : Defendant Stac"f Beggers IV is a member of the Bipartisan State Board of
Elections and Ethics Enforcement, which administers the election laws of the Stata O.f North
Carolina and which will be respo::sible for placing the Constitutional Amendments onto the
ballot. Dcfcndant Eggers is sued i in h.ts oﬁclal capaclty |

30) Defendant .T ay Hemph:ll is & member of the Bipartisan Stai'e Board of Elections
and Ethics Enforcement, which administets ﬂae elecﬂon Iaws of the State of North Carolma and
Whlch will be responsible for placinig the Constitutional Amendmsms onto the ballot. Dafendanlt
Hemphﬂ] is sued in his official capacity. ‘ .

31) ' Defendant Valerie Johnson is a member of the Blparhsan State Board of Elections

and Et}ucs Enforcement, which administers the electmn laws of the State of North Carolina and

12



ﬁ“}':ich will be responsible for placing the Constitutional Amendments onto the ballot. Defendant
Johnson is sued in her official capacity. ' ‘

| 52) Defendant John Lewis is a‘member of the Bipartisan State Board of Elections and
Ethics Enforcement, W}ﬁch administers the election laws of the State of North Carclina and
which will be responsible for placing the Constitutional Amehdments onto th;f: ballot. Defendant .

Lewis is sued in his official capacity,

JURISDICTION AND VENUE

33)  The Superior Court has jurisdictipn over this action pursuant to Article 26,
Chapter 1, of the North Carolina Genetal Statutes aad N.C. Gen. Stat .§§'1-253 et seq. and 7A~,
i45(a}. ‘ ‘ | '

34) * Vems for this action is-foper in Wake County pursuast to N.C. Gen. Stat, § 1-
- 77(2), in that Defendants are s s sk el Aty il s, caoes of action
| asserted herein arose froﬁz. the official acts of the N.C.GA. accﬁrring in Wake Counti, North
Carolina. | _ ‘.

35) Dcfendani:s lack sovereign immunity with respect to the claims aséaztcd because
: lenhﬁ‘s sceks.dﬁclaxaiory relief and injunctive relief directly und& the North Carolina
Constitution, and no other adequate remedy at law is available c':r app_mpﬂaté, and because the
clairns in this case-arise under the exclusive rights and privileges §nj oyed: by North Caroiina.

citizens under the North Carolina Constitution. _

FACTS AND ALLEGATIONS
The Unconstitutional N,C.G.A.

36) TheN.C.GQA. s comprised of 50 Senate seats and 120 House of Representative

seats pursuant to the North Carolina Constitution, Axt. 11, §§ 2, 4.
| | 13



37y In2011, fgllowing the decenﬁiql census, the N.C.G.A. redrew the boundaries of -
North Carolina legislative districts for both the NC Senate and the NC House of Represgntaﬁvés.
' The districts Were enacted in July 2011, '
38)| The N.C.G.A. unconstitutionally and impcrgﬁissibly segregated voters by race in
drawing the 2011 legislative maps, f&_éulting in legislative districts that unlawfully packed black
voters into election districts in concentrations not authorized or compelled under the Voting
Rights Act of 1965. | | | |
| 39) On Nox;rembar- 4,2011, the NC NAACIP joined by three organizations and fart;c;z-
six. mdmdual plaintiffs filed a state court action that raised state and federal claims challenging
the district-s as unconstitutionally based on racs. rﬁcﬁ'son v. Rucho, 766 S.E.Z& 238 (N.C. 2014),
vacated, 135 8. Ct 1843 (2015) (mem.); remanded fo 781 8. E.2d 404 '(N .C. 2015); vacated and
remanded, 198 1. Bd. 24252 (U5, 2017) (mem.), remanded $13 SE3d 230 (N.C. 2017),
40)- OnMay 19, ?.f}15; plaintiffs Saﬁdra Little Covington ef. al; filed a parallel
| challenge in fedéral court alleging that tweu;ty-eigh’c distri¢ts, nine Sen'c;tte d:istrict# a_nd ninetéen ‘
ﬁouse of Repregentative dis[ﬁcts, were uul:_aﬁﬁ;l racial gmyms;nders in violation of the Eqﬁal ‘
Protection Clause of the Fourteen Aﬁlendm&nt of the United States Constitution. Covington v.
North Caroling, 316 ERD. 117 (MDN.C. 2016). | |
0 T ATE0TS s R e SR e Al Hle A
plaintiffs, holding that “race was the predominant factor motivating the drawing of all challenged _
districts,” and strﬁck down the Meniy-eigﬁt challenged diétri.cts {nine Senate disiricts and
nineteen House distriots) as the result of an unconstitutional ravial gertymeander. See Covington
2 I.\Iorrh Carolina, 316 FR.D. 117, 124, 176 (M.D.N.C. 2916), aff'd, 581 U.S. ——, 137 8.Ct.

2211 (2017) (per curiam).

14-



42)  OnlJune 5,2017, the United States Supreme Court summarily affirmed the lower

court’s ruling that the twenty-eight challenged districts were the result of an unconstitutional

racial gorrymander, ﬁ?arth Carolina v. Covington, 581 U.S. ——, 137 8.Ct. 2211 (2017) (per
c‘urianll). On June 30, 2017, mandate issued as to the U.S. Supreme Coutt’s order affirming the
lower court’s judgment. See Certified Copy of U.S. Supreme Court Order, ECF No. 158,
Covington v, North Carolina, Iéicv;03399—TDS—JEP (filed June 30, 2917).

43)  The United States Supreme Court, however, vacated exiif vemandled fhe Toiver |
court’s remedial orde.r for a special election, ordering the lower court to i:rcvide a fuller
explanation of its reasoning for the U.S. Supreme Couil’s review, North C‘qrol ina v. Covington, -
U8, 13';' S.Ct. 1624 (2017) (pex curiam). h |

44)  Onremand, the three-judge panel granted the N.C.G.A. an opporfunity to propose
- a new redistricting plan tlo remedy: the unconstitutional r&ciai gerrymander. Covington v. North '
Cqmﬁna, 283 F.Supp.3d 410, 4~1':’—-1 8 (M.D.N.C. 2018). In August 2017, the N.C.G.A.
submitted a proposed rexiadial map — drawn by Dr. Thomas Hofeller, the same mapmaker the
Ceneral Assembly ilad hired to draw the 2011 invalidated maps -that: redrew a total of 117 of
. the 170 state House and Senate _distticts from the 2011 unconstitutionally racially-gerrymandered
maaps, Id. at 418. ‘

45)  After roviewing the General Assembly’s remedial plan, the thres-judge panel
oisenihe bl wmbersnBies mev Bt g Srovanhy e NGRS s B0 romaifial.
plan were essentially continuations of the old, racially ge;rymand.ered districts that had been
previously rejcoteci as unooﬁs’ti;mtiohal and either failed to remedy the unconstitutional racial
gerrymander or violated provisions of the Nouth Carolina Constitution. d. at 447-58. For those

" defective districts, the three-judge panel adopted remedial districts proposed by a coutt-

15



appointed special master. Id. at 447-58. The United States Supreme Court affirmed the districts
adopted by the three-judge panel, except for certain districts in Wake and Mecklenburg Counﬁe;s
that had not been found to be tainted by racial gerrymanders, but were drawn in alleged violation -
of the state constitutional prohibiﬁon against mid-decade redistricting. North Carolina v.
Covington, 138 S.Ct, 2548 (2018).

46)  In order to cure the 2011 unconstitutional racial ganymandcr,' the remedial maps
redrew 117 legi;s.laﬂve Eiﬁricts , more 1L;han twosthirds of the fotal seats in the General Assembly.

47)  In November of 2018, elections for all N .;C:.G.A. seats will be held based on the
redrawn districts, the first opportunity that fotcrs will have had since before 2011 to choose
representatives in districts that have not been Tound to be the illegal product of an
unconstitutionél racial gerrymander.

4-8) Since June 5, 2017, the N.C.G.A. has continued to act and pass laws.

Limitation on actions of usurpers

49) n thfn the Supreme Court issued its mandate in C‘ow‘ngtbn, the N.C.G.A. ceased
to be a legislature with any de jure or de ﬁzcto lawful authority and became a usurper legisiature
See Van Amringe v. Taylor 108 N.C. 196, 12 8.E. 1005, 1007-08 (1891) (once it becomes |
known that an officer is in his posmon llegally, that ofﬁccr coases to have de facto status, but is
a usurper to the office); State v. Carroll, 38 Conn. 449, 473-74 (1871) (acts of an ofﬁcer elected
undaq:'an unconstitutional law are only valid before the law is adjudged as such); Stafe v. Lewis,
107N.C. 967, 12 8.5, 457, 458 (1890) (the acts of an officer cleoted pursuant{o an |
unconstitutional law are ir{valid after the ﬁnconstitlitiona]ity of the law has been jﬁdiciéllly
determmed), Keeler v, Cuy ofNewbem 61 N.C. 505, 507 (1868) (mayor and town council lack
pubhc presumption of auﬂaonty to office, makmg them usurpars) .
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50)  Asthe N.C. Supteme Court has explained;

The ascestaiument of the popular will or desire of the electors under the mere
semblance of an election unauthorized by law is wholly, without legal force or

* effect, because such election has no legal sanction. In settled, well regulated
government, the voice of electors must be expressed and ascertained in an orderly
way prescribed by law. It is this that gives order, certainty, integrity of characier,
dignity, direction and authority of government to the expression of the popular
will: An election without the sanction of the law expresses simply the voice of
disorder, confusion and revolution, however honestly expressed. Government
cannot take notice of such voice until it shall in some lawful way take on the
.quality and character of lawful:authority. This is essennal to the integrity and
authority of government.

VanAmrfgzge, 108 N.C. at 198, 12 8.E. at 1006,

51) Tothe ex.itent that a usurper legislami'e may engaée in any.ofﬁcial acts, the only
actions they may take ate those day-to-day fiunctions of its office necessary to avoid chaos and
_ confusion. See also Dawson v, Bonzéz*‘, 322 de 445 (6'ch Cir.1963) (‘the doctrine of avoid‘anca
of chaos and confusion which recognizes the cammon'sense principle that courts, upon balancing
the equitics Hesspsct s Soloiud et an i bl sl sordedaems obs
malapportioned legistature invalid where to dé so would create a state of chaes and copﬁlsion”); A
Bufterworth v. Dempsey, 237 B, Supp:' 302, 31i (D Conn. 1964) {enjoining .t"hle Connec{icut
' legislature from passing any new legislation ualess reconstitgtcd i constitutionally-drawn
districts, but staying thgt ordér so long as the Cc;m“t’ s timeframe for énacﬁng new stlricts is
fol_lowed)'. In keeping with this principlé, some of the acﬁoné taken by the uéurper N.C.G.A,
since the U.S. Supreme Court issued its mandate in C‘wéz;zgwn may have been permissiblé under
this exception for day-to-day functions.
52)  Similarly, a usurper legisiature may take actions to réconstitute itselfin a legal
fashion. See Kidd v. MoCanless; 200 Tenn, 273; 281 (1955).(d&ennixﬁmg that an -
) 1z:cLc.r.)nst‘ittltionalIj,_r apportioned legislature must have a way to reapporti;)ﬁ itself so as not to bring
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| about the destruction of the state). See alse Ryan v, Tinsley, 316 F.2d 430, 432 (10th Cir. 1963)

. (noting the need for a malapportioned legislature to be able to pa;ss an act of reapportionment.).
Thus, the federal court in Covington lawfully gave the N.C“.G.Aw the oppottunity to reapportion
itself, while noting that the status of the N.C.G.A. asa u'suxpelr more generally was an “unsettled 'I
question of state law” which should be “mare af:propria‘tely dirsctedl tb Noﬁh Carolina édnrts, '
the final arbiters of state law.” Covington v. North Carolina, 270 F, Supp. 3d 881, 901
(M.DN.C. 2017). |

53) Amending the NC Constitution cannot be considered egsential to the d;'ty»today

functions of legislative office, nor is it necessary 10 &void chaos and s-onﬁlsion. In fact, allowing
‘this unconstitutional body o amend the fundaiental lawlof the state, of Whi(lbh'thf‘:gf 'ﬁle_mé_t:lvss
are in violation, would itself result in chass. It has been adjudged by the United States Supreme
Court that the current legislature is illegally constituted b‘y way of an unconstitutional racial
gerrymander — chacs will rs:%tzi’u if this undemocratically elecfed body is ﬁcrr;raitted to take such
fundamental steps. Elections based on legal HisiidRAR will take place thls November., In
January 2019 a constitutional de jure legislatire will take office. That constitutional body may
take up the matter of constitutional amendments and place any pﬁ)posals that achieve a three~
fifths majority ori a future ballot so 1013ng as they are presented before the people in a clear,

complete, and vnambiguous waf;.

Constitutional Amendr;i ents

54)  N.C. Const. Azt. 1§ 2 establishes that “[a]ll poiit_i;:al power 1s vested in arid .
derived from the people; all government of right originates from the people, is founded upon

their will only, and is instituted solely for the good of the whole.”
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35y DN Coiist. Ak TS et it thpeople oL NG Caralig have ths
.'mharent, sole, and exclusive right of regulating the iﬁiemal goveﬁlment and police thereof, and
of altering or abo]isbiué their Constitirtion and form of government whenever it may be
necessary to their safety and happiness; but every such right gha]l be exercised in pursuance of
law and consistently with the Constitution of the United States.”

56) N.C. Const, Art. I § 35 establishes that “ [a] frequent recuz:rencé to fundamental
principles is absolute]t_y néces_sary to preserve the blessings of liberty.”

Sﬁ N.C. Const. Azt. XTIl establishes the procedures for amenmﬂg the North Carolina
Constitution. | |

58)  Specifically, Art XTI § 4 sets out the procedures by which the N.C.G.A. may
initiate amendments to the Constitution, mandating that a “proposal” of an “amendment or
amendments” toc the Constitt.rt'{on may be initiated by -’che N.C.G.A., “but only if three-fifths of all
the members of each hou s :s’haﬂ adopt an act submitting the prOpésal to the qualified voters of
the State for their ratification or rejection.”

59)  Three-fifths of all the members of the North Carolina House of Representatwes
equals 72 members. Three—ﬁffhs of the N.C. Senate equals 30 Senators. ‘

60) Azt XTI § 4 further requires that “the proposal shall be submitted at the time and
in ‘fhe manner prescribed by the Geperal Assembly s 'fhcreaﬁer, “I]f a majority of the votes cast
thereon are in favor of the propcsed new or revised Constitution or constitutional amendment or
amendmenm it or they shall become effective January first next after ratification by the voters
unless a different effective date is prescribed in the act submitting the proposal or proposals to

the qualified voters.”
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61)  In comparison to the -I'CQIIiI‘SHleIII:S for amending the state Constitution, the usual
ptct)céss for ﬁassing legislation entails ratification of a biﬁ by a majority of both houses of the
legislature and then the GO‘ﬁ_-fﬁmOI"S signature, | |

62) éourts .in ofher jm.isd.lic’éions have adjudged the requirement to submit a proposal
to the voters to mean that the proposal must be fairly and accurately reflected on the ballot. See,
eg., Idrmsfmng v. Harris, 773 S0.2d 7, 12 (Ela.bZGOOJ (requiring accuracy on a Florida ballot
" based on a substantively identical provision in the Florida constitution); Breza v. Kiffineyer, 723
N.W.2d 633, 636 (Minn. 2006) (requiting accuracy on aMinnesota ballot provision to amend
that state’s constitution based on sub stantivﬂy idetical proviéion). .

| 63)  Itiswell established under North Carolina Jaw that voters must be iaresemed with
clear, accurate information on ballots, IN.C. Gen. Stat. § 163.A-1108, requires the State | |
" Bipartisan Elections and Ethics Esforcement Board to ensurs that official ballots, among other
things, “[plresent all c-andida*.ss and questions in a fair and nondiscrhnﬁnatqzy m'anncr.” N.C.
Gen. Stat. § 163A-1108(1)-(2). See also Sykes v. Belk, 278 N.C, 106,119, 179 S.E.2d 439, 447 ‘
(1971) (noting that a ballot may be invalidated if it contains a “misleading statement ot
: misxfepresentation”).

64)  North Carolinians have amended their constitution only six times in the past
fifteen years. '

65)  Since the curent N.C. Constitution was adopted in 1971, it has been amended
forty-five times. Only two of fhose amex;dmen_ts have requited any %déitional implementing
o legizil'aiign after ti:te amendments were voted upon in thﬂbGiﬁZ&nS of North Carolina. Seé NC
Sess L. 1983-526 (implementi'ng the (ionstihrtional amendment to allow the Supreme_ Court to

review décisions of the N.C. Utilities commission), and N.C. Sess. L. 1998-212 § 19.4
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(implementing the constitutional amendment creating rights for victims of crimes). Unlike in the
instant case, this implementing legislation did not add substantively to the amendment that had
been plééed before the voters. Moreover, the legitimacy of the proposals was never adjudicated

by.any court.

The Challenged 2018 Proposed Amendments

The State Boards and Commiissions Amendment

66)  On Fune 28, 2018, the N,C.G.A. passed House Bill 913, “An Actto Amend the
~ Constitution of North Carolina to establish a bi-parfisan board of ethics and elections

. enforcement and to clarify board appointments.’

67) " The Coﬁsﬁmﬁonal.ﬁsmen:dmcnt proposed in House Bill 913 will appear on the
ballot misieadinglj as “Constitutional amendment to establish a bipartisan Board of Ethics and
Elections to administer cthics and election laws, to clarify the appointment auﬂmﬁty‘of the
Législative and the Iudicial_ Branches, and to prohibit legisiators from serving on boards

and commissions exercising executive or judicial authority.”

68)  The Amendment states that it would amen& N.C. Const. Art. 1, § 6;Art. 11, § 2;
Art. 101, § 5; Art. IV, § 11, and purports to establish a“Bipaxﬁsén State Board of Ethics and
Elections Enforcement” to administer e’t]:ucs and elections laws. The Board shall consist of veight L
members and no more than fqur members may be registered with the same political afﬂliatioﬂ‘. |
All appoinﬁnents shall be made by the N.C.G.A. The Amendment also alters the N.C.
Consiitution s.uch tha't the N.C.G.A. will control the “powers, duties, responsibilities, '

appoinhients, and terms of office of any board or commission prescribed bjr general law.”
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69) Addiﬁonal.implmenﬁng Iegislation will be required to fully clarify and establish
the fuall meaning of the amendmert. |

0 Houlse Bill 913 passed the N.C. State House of Répresen’catives by avote of 77-44
and passed the N.C. State Senate by a vate of 32-14. In the House, the total number of aye voes
was just five votes over the three-fifths contingent required for a constitutional amendment and

in the Senate just two votes over the required margin,
The Judicial Vacancies Amendment

71)  OnJune28, 2018, the N.C.(r.A. passed Senate Bill 814,“An Act to Amend the
Constitation of North Carolina to provide for nonpartisan judicial merit commissions for the
nomjnation and recommendaticn of nominees when filling vacancies in the office of justice or

judge of the general court of justice and to make other conforming changes to the constitution.” -

72) The Constitutional Amendment proposed in Senate Bill 814 will appear on the
ballot misleadingly as “Constitutional amendment to implement a nonpartisan merit-based
system that relies on professional qualifications instead of political influence when Iiomjnating

" Justices and judges to be selected to fill vacancies that ocour between judicial elections.”

73)  The Amendment would alter N.C. Const. Art. TT, § 22 and IV, §§ 10; 18; 19; 23.
The Aménd@ent would remove the Governor’s broad authority to appoint judges to fill
vacanciés. Instead, the Amendment would require the Governor to select a judge from one of at
least two candidates presented to him by the N.C.G.A., which it would selelct from nominations
. submitted by the public to a so~céﬂec‘£ “Nonpartisan Judicial Merit E}ommission.” Tn the event
that the Governor did not appoint any of the preselected nominees put forward by the Geperal

Assemf:ly within ten days, the legislature jtself would have the power to fill the vacancy. The
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Amendment also exempts any bill from the check of a gubernatorial veto so long as that bill also

confains a legislative nomination or appointment to fill a judicial vacancy. .

74y Additional implementing legislation will be required to fully clarify and establish

the full meaning of the arhendment.

75)  Senate Bill 814 passed the N.C. State House of Representatives by a vote of 73-45
and passed the N.C. State Senate by a vote of 34-13. In the House the number of aye votes was
just one vote over three fifths contingent required for a constifutional amendment, and in the

Senate the number was just four votes over the required margin.

The Voter ID Amendment

76)  OnJune 28, 2018, the 11.C.G.A. passed House Bill 1092, “An Aot to Amend the

North Carolina Constitution to require photo identification to vote in person.”

77y  The Constitutional Amendment proposed in House Bill 1092 will appear on the
* ballot misleadingly as “Constitutional amendment to require voters to provide photo

identification before voting in person.”

78)  Tho amendment would alter N.C. Const. Ave Vi, 6 45, andl would seqire
individuals voting in person to pxe.sevn-t photo identification before doing so. The bill does not
siaec.ify wha:t might qualify as “ploto identification.” Rat}ier, the amendment states that the
N.C.G.A. will enact general laws governing the requirement of such photographic identification,
“grhich rﬁay include exceptions.” The amendment does not specify what these ekoeptions might

be. Thus the amendment expressly requires additional in:;p]ementing legislation.
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79) Hoﬁse Bill 1092 passed the N.C. House of R;}preseﬁtaﬂvas by a vote of 74-43 and
the N.C. Senate by a vots of 33-12, In the House the number of aye votes was just two votes
over three fifths contingent required for a constittional amendment, and in the Sense the

_ Mba was just thi'ee votes a-oVer.
The Income Tax Amendment
80)  OnJune 28, 2018, the N.C.G.A. passed Senate Bill 75, “An Act to Amend the
" North Carolina élcnstituﬁo;tx to provide that the maxinmum tax rate on incomes cannot exceed
seven percent.” )
81)  The Constitutional Amendment proposed in Senatg Bill 75 will appear on the

ballot misleadingly as “Constifutional améndment to reduce the income tax rate 1n North

Carolina to a maximum allpwable rate of seven percent (7%).”

82) . The Amendment would alter N.C, Const. Art. V,, §2. It %uld lower the

maximum state income tax rete from 10 to 7%.

835 Senate Bill 75 passed the N.C. Senate by a vote of 34-13 and passed the N.C.
House of Representatives by a V(.)te of 73-45. In the Senate the number of aye votés was just
four votes over three fifths contingent required ‘for.'a constitutional amendment, and in the House
the number was just one vote over. '

Ballot Language for the 2018 Proposed Constitutional Amendments

84)  Until very recently, responsibility for writing explanatory captions for iaroposcd
constitutional amendments on the ballot belonged to the Constitutional Amendments Publication
Commission, comptised of the Secretary of State, the Attorney General, and the Legisiative i

" Operations Chief. N.C. Sess. L. 2016109,



85) Shorily;aﬁer the Constitutional Amendments Publication Commission announced
its plan for holding meetings and receiving public input in order to draft the os;ptions for the six
constitutional mnendmenté, the N.C.G.A. caﬂc@ itself back into a special legislative sessionon -
July 24, 2018, w1ﬁ1 less than 24 hours” notice to the public.

86)  One of the purposes of the July 24, 2018, session was to pass legislation removing
- the caption writing authotity from the Commission. ‘

87)  On July 24,2018, the NC House and Senate pasted House Bill 3, wﬁich
eiiminaies the authority of the Commission to draft the explanatory captions and instead requ'u;es
that proposed constitutional amendments on.thc Norih Carolina ballot simplf be captioned |
"‘Const.itutionai Amendment.” Tn addition, Houge Bill 3.manda‘1te'3 that ‘fhe‘only other explanatory
text to be presented on the ballot is the question presented in the legislation containing the .
proposed constitutional amendment as drafied by the N.C.G.A. |

88) On July 27, 2018, Governor Cooper ve;:ogd' House Bill 3, stating:

These proposed constitutional amendments would dramatically weaken our
system of checks and balances, The proposed amendments also use misleading
and deceptive terms to describe them on the ballet, S

89) On August 4, 2018, the _N.C.GA. returned for a special session. Before the session
commenoeﬁ, several members of the N.C.G.A. leadetélﬁp, including Defendant Berger, held a
press conference. At this press conference Senator Berger acknowledged the ambiguity inherent
in the Judicial Vacancies amendment, but stated his belief that statcments at the press conference
could be used by a court to infer legislative intent, and thus clarify any ambiguity.

| 90)  During the special session Gt_wemor Cooper’s veto of House Bill 3 was
overridden 70-39 in the House aﬁd 28-12 in the House.

91)  Oninformation and belief, the State Board of Elections and Ethics may
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finalize the November 2018 ballot as soon as August 8.
CLAIMS FOR RELIEF

92)  Plaintiffs redllege and incorporate Herein by reference the fote going paragraphs of
{his Complaint. | | | '
93) There exists a present controversy between Plaintiffs on the one hand, and
: Defendaﬁts on the other hand, as to the status of the N.C.G.A. subsequent to the U.S. Supreme
Coutt mandate in Covington. '
94)  Plaintiffs seek a declaratory judgmcﬁt that pursuant to the U.S. Supreme Court’s
June 30, 2017, mandate in Covingfon, théN.C.G-A. ceased to be.a legislature wﬂ:h any de facto
' Jawful aﬁthority and assumed uguri)er status, To the extent that they had any power to act, it was
limited to those acts necessary to avoid chaos and confusion, such as acts necessary fo conduct
the day-to-day business of the state, bint the usurper'N.Cl.G_.A. may not teke steps to modify the
N.C. Constitution. ArtI § 2 3,35 and Art X111 § 4.
95)  Plaintiffs seck a declaratory judgment that because the N.C.G.A. was without

authority to pass Senate Bills 814 and 75 and House Bills 913 and 1092 they are void ab

initio.

a.  Senate Bill 8]4; was passed by the illegal act ofusuxpéré and is void ab
initio. E |

b. Senate Bill 75 _wés passec.i by the illegal é_ct of usurpers ar;d is void ab
initio. ‘ | | |

c. House Bill 913 was passed by the illegal act of usurpers and is void ab
initio. |

‘ d House Bill 1092 was passed by the illegal act of usurpers and is void ab

initio. |
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96)  There exists a present confroversy between Plaintiffs on the one hand, and
- Defendants, on the other hand, as to the constitutionality of the actions of the N.C.G.A. with

respect to the passage of Senate Bills 814 and 75 and House Bills 913 and 1092.

'97)  Plaintiffs seek a declaratory judgment that the N.C.G.A. is in violation of N.C.
Const. At 1, § 2,3, 35 and Ast, XIII, § 4 because its proposed language for presenting the
' coﬁstihltion&il amendments contained in Seﬂa-t‘e Bills; 8‘14 and 75 and House Bills 913 and
1092 on the 2018 ballot does not satisfy the constitutional vequirement that the legialatl.ire
submit th_:e proposal of the amendment to the qualified voters of North Carolina in that the

A

amendments and the ballot descriptions are vagie and misleading.

a. House Bill 913_wi11 be prcs&_:nted on the ballot with vague and Bﬁslcadipg
language focusécl on the establishment of a “bipartisan Board of Ethics and Elections.” This
language fails to acknowledge fhe significent shift in authotity over all boards and commissios
from the éxecuﬁva to the legislative branch. The amendment states in a vague way that the ‘

* amendment will “clarify the appointment authority of the I'egislative and the ]’ﬁdicial Branches,”
when in fact it will radically allter the appointment auﬂloﬁif of tile Legislative branch.
Moreover, the aﬁcndmcnt will extend to powers far beyond the “appointment authority” of the

‘N.C.G.A. but will cause the N.C.G-A. to control the “powers,” “duties,” “resp(;tnsibiﬁty, vand
“te@s of office” of all boards and commissions, By.failiug even to note this fundamental -
change to the NC Constirqtioﬁ on the ballot, the N.C.G.A. has failed m its duty to submit the.
amendment proposal to the qualified voters of Ncar@h Carolina. F\ﬁther,’ the question is '
misléadi;ug in that it states that it will clarify the appointment authority of the “Judicial Branch]]”
when in fact thcl amendment has nothing to do with the judicial branch. In addition, the question
is misleading because it states that rt will “establish a bipartisan Boafd of Ethics and Blections”
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when in fact that board has already been established. See N.C, Gen. Stat. § 163A-1. Finally, the
question seeks to further confuse voters by stating that it will “prohibit legislators from serving
on. boards and commissions exércising'execuﬁve or judicial authority.” The question fails to

_acknowledge that legislators are already prohibited from serving on such boaxds.

b. Senate Bill 814 will be presented on the ballot with véguc and misleading
language that highliphts a “nonparﬁsan merit-based system” for the filling of juc_iicial vacancies
and fails to acknowledge that the Amendmant will move power for the filling of judicial. |
Vacan;:iies from thé Governor to the N.C.G.A. Serlxéte Bill 814 gives the N.C.G.A—a pattisan,
political body—the power o nominate the ultimate candidates for juvdicial vacancies fo the
Go;\remor. ‘This argendment would also g;wn the General Assembly with the new power that
would exempt all legislation from tbe check of a gubematbrial vetﬁ as long as the bﬂl‘contained
a judipjal. nominee or appointment. The .omissidn of these sweepipg new grants of power to the
N.C.G.A. from the ballot {anguage is misleading. By failing even to note this fundamental
change t:d thc NC Constitution in the caption, the N.C.G.A. has failed in its dutf to submit the
amendment proposal to the qualified voters of North Carolina. |

e, | House Bill 1'0'93'1 will be ﬁresented on the ballot with vague and misleading
language stating that the NC Constitution will be amended “to require photo identification to
vote in person” without in anyway specifying what this voter ID will consist of, and without
acknowledging fhat the Amendnient réquires the NLC.G.A. to pass additional legislation |
dctem-llining ‘what photographic identification will be sufficient, and “fiﬂlout Spcciﬁ,’iﬁg that there
may be exemptions and what they will be. Under this broad language, the NCGA could later
r;aquﬁ'e something ags difficult to obtaxln as a United States Governiment issued passport before

allowing a person to vote, effectively disenfranchising the 'bverwhe]ming majority of the
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population. On the other extreme, the N.C.G.A. may fail_ fo enact arimy implementing legislation,
leading to chaos as precinté enact d_iﬂis;rent inconsistent requirements. By presenting only this
- vague and misleading question on the ballot, the N.C.G.A. haé failed in its duly to submit the
amendment proposal to the qualified voters of North Carolina. -
d. Sena‘;e Bill 75 will appear on the ballot as “Constitutional amendment to reduce
the income tax rate in North Carolina to a.maximum allowable rate of seven percent (7%).”
The phrage “réduce the income tax rate in North Carolina,” suggests that the tax rate currently
applicable in the state wﬁl be reduced and thus misi@:.ds the voters, In fact, the cimlcnt income
tax rate is 5 5% well below 7%. The amendment itself will actually lower the maximuﬁ:a
allowable income tax cap—which is curresily set 2t 10%. By presenting this misleading
. quesfion on the b_allot,-the ﬁ;C.G A, bas failed in its duty tﬁ submit the amendment proposal

to the qualified voters of North Carolina.

98)  Plaintiffs soek a declaratory judgment from this Cowrt stating the N.C.G.A. is in
violation of N.C. Const. Art1, § 2, 3, 35 and Ast. XTTI, § 4 because the vague and incomplete
language in Senate Bill 814 and House Bills 913 and 1092 does not satisfy the requirement fo
submit the proposal of the constitutional amendment to the qualified vots;s of North

Carolina.

a. House Bill 1092 inqlude$ the vagne, unfinished new rgqmement that
“yoters of‘ferii;g to vote in person shall present photographic identification before voﬁﬂg. The
(I}’en;:eml Assembly shall enact general laws governing the requirements of such photographic
identification, w;’zick may include exceptions.” (emphasis added). This provision expressly .

requires additional Jegislation to defermine what photographic identification will consist of and
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W-hat excepﬁom will bemade. The N.C.G.A. has therefore failed to present a full proposal to the
" people of North Carolina. . | |
b. House Bill 913 ini:ludesl vague language that “[t]he legiélaﬁve powers of
the State golvemmem shall control the powers, duties, respo&éibiliﬁes, appointments, and ‘
térms of office of any board or commission prescxibgd by general law.” This sweeping,
language is vague, uucleér, and will reqvg'lra significant additional lcg%slaﬁon 1o implement. The
full scope and force of this amendment is not fully before the people.
| c. Senate Bill 814 includes vagus/and incomplete languago that “in a
manner prescribed by law, norﬁj.naﬁoﬁs [for judicial va:cancies]. shall
be received from the people of the State by a nonpartisan commission
established under this section, Wb.{ch shall evaluate cach nominee
without r8gard to ﬁw nominee's partlsan affil iaﬁon, but rather with
regpect to whether that nominee is qualified or not qualified to fill the
vacant o_fflicc,‘ as prescribed by law. The evaluation of each nominee of
peaple of the Siate shall be forwarded to the General Assercby, as
preseribed by law.” 'I'_h; law reii.eranced in the bill has not yet been
written and will require the passage of additional le gislat:ion. The full

scope and force of this amendment is ot fully before the people.
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PRAYER FOR RELIEF

WHEREFORE, based upon all the allegations contained in the foregoing paragraphs,
Plaintiffs respectfully request that this Court: ' |

1. Adjudge and &eclare that following the U.S. Supreme Court mandate in
Covmgiorz, the N.C.G.A. ceased to be a legislature with any de j Jure or de facto lawful
authorzty and assumed usurper status;

2 Adjudge and declare that a usurper Ieglslature is mot empowersd to place
constitutional amendmcnts on the ballot pursuant to Att 1§ §2,3,35and »Aﬂ XIIL § 4;

4 Adjudge and declare that the vague and intt;nﬁonaﬂ}.r misjeading
questiqns that will appear on the ballot for the a-mcndment set forth in Senate Bill 75, |
814, and House Bills 9213 aﬂd 1092 violates the N.C.G.A.’s responsibility to place the
proposal of thelcoﬁstﬁuﬁonal aniendme;.nts before the people;l

4, Adjudg.e_a:c.ld deelare that the vague and incomplete language in Senate
Bill 814, and House Bille'$13 and 1092, which will require further implementing
legislation, does not amount to a proposal to be presented to the public pursuant to
Art, XIIL § 4;

5..  Adjudge and declare that Senate Bills 814 and 75 and House Bills 913 ‘
and 1092 are void ab initio, | ‘

6. Issue prehmmazy and permanent m_]unctwe relmf prohibiting the
Bipartisan State Board of Elections and Ethics Enforcement from p.lacingl any of the
constitutional amendment proposed by Senate Bills 814 and 75 and House Bills 913 |
and 1092 onto the 2018 ballot; -

7. Award costs to Plaintiffs pursuant to N.C. Gen. Stat. § 1-263;

8. Award reasonable attorneys’ fees to Plaintiffs as permitied by law; and
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9. Grant any other and further relief that the Court deems to-be just and
proper.

Respectfully submiited, this the 9th day of August, 2018.

i : : i
Epn Uil wpposi ooy
Desb Gitker o atin
N.C. Bar No. 10644
Kimberley Hunter
N.C. Bar No. 41333
Southern Environmental Law Center
601 West Rosemary Street, Suite 220
Chapel Hill, NC 27516-2356
Telephone: (919) 967-1450
Facsimile: (919) 929-9421

Attorneys for Plaintiffs North Carolina Siate
Confervence of the National Association for the
Advancement of Colored People, and Clean dir
Carolina.

s/ Irving Joyner

Irving Joyner

N.C. Bar No. 7830
P.O. Box 374
Cary, NC 27512
Telephone: (919) 319-8353
Facsimile: (919) 530-6339

Attorney for Plaintiff North Carolina State Conference
of the National Association for the Advancement of
Colored People
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8/ Daryl Atkinson
s/ Leah Kang

Daryl V. Atkinson

N.C. Bar No. 39030
" Leah J. Kang

N.C. Bar No. 51735
Forward Justice
400 W, Main Street, Suite 203
Durham, NC 27701
Telephone: (919)323-3889

Attorneys for Piaintiff North Carolina State Conference

of the Natitnal Association for the Advancement of
Colored People
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