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QUESTION PRESENTED
The question presented is:

May a state justify deviations from Article I,
Section 2 of the U.S. Constitution’s “high
standard of justice and common sense” for the
apportionment of congressional districts—
“equal representation for equal numbers of
people,” Wesberry v. Sanders, 376 U.S. 1, 18
(1964), based on a purported interest in
maintaining “communities of interest,” an
ambiguous and open-ended criterion
deliberately left undefined by the State
Constitution.

(1)
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INTRODUCTION

This case 1s about whether a state may (1) choose
an indefinite and inherently malleable redistricting
criterion, (2) delegate the responsibility of defining
that criterion to an independent commission, (3) allow
the commission to apply that criterion inconsistently
to draw the borders of thirteen congressional districts,
and then (4) use the application of that criterion to
justify dilution of roughly two-thirds of the state
electorate’s votes. Based on the plain text of the
Constitution, the Founder’s emphasis o equality
among every vote cast, this Court’s longstanding and
consistent precedent, and basic notions of equity, the
answer is no.

For nearly sixty years, this Court has adhered to
the view that “we the people’ under the Constitution
visualizes no preferred ¢iass of voters but equality
among those who mee$ the basic qualifications.” Gray
v. Sanders, 372 U.5. 368, 380 (1963). For almost that
same length of timne, the Court has maintained that
because Article I, Section 2 commands that
“Representatives [must] be chosen ‘by the People of
the several States,” . .. as nearly as is practicable one
man’s vote in a congressional election is to be worth
as much as another’s.” Wesberry v. Sanders, 376 U.S.
1, 7-8 (1964). Critically, “there are no de minimis
population variations, which could practicably be
avoided, but which nonetheless meet the standard of
Art. I, § 2, without justification.” Karcher v. Daggett,
462 U.S. 725, 734 (1983).

The record makes unassailable the notion that
Michigan could have “practicably ... avoided” any



population  deviations among its  thirteen
congressional districts. Id. The question, then, is
whether Michigan bore its burden of justifying “with
particularity” the nearly twelve-hundred-person
difference between its most populous and least
populous congressional districts based on neutrally
applied legislative policies that are “consistent with
constitutional norms.” Id., at 739-40.

As a matter of law, Michigan has not done so. The
only redistricting criterion the State offered to justify
overpopulating eight of its thirteen congressional
districts i1s maintaining “communities of interest.”
Under the Michigan Constitution, ‘communities of
interest” “may include, but shali not be limited to,
populations that share cultural or historical
characteristics or economic interests.” Mich. Const.
art. IV, § 6(13)(c) (emphasis added). In other words,
“communities of interest” are, in essence, whatever
the Michigan Independent Citizens Redistricting
Commission says they are. And because the plain
terms of the Michigan Constitution contemplate
different definitions of communities of interest in
different areas of the State (e.g., maybe an economic
community here, a cultural community there),
determining whether the Commissioners applied this
criterion in any consistent manner at all is an
impossibility.

Therein lies the problem, and the error at the heart
of the three-judge court’s order. Article I, Section 2’s
one-person, one-vote requirement matters
tremendously. The Court has held fast to the notion
that there is “no excuse for ignoring our Constitution’s
plain objective of making equal representation for
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equal numbers of people the fundamental goal for the
House of Representatives.” Wesberry, 376 U.S. at 18.
It has also warned that “[i]f state legislators knew
that a certain de minimis level of population
differences was acceptable, they would doubtless
strive to achieve that level rather than equality.”
Karcher, 462 U.S. at 731. Where, as here, a federal
court allows a state to skirt Article I, Section 2’s
fundamental mandate wunder the banner of
“deference” to the State’s application of undefined,
undefinable, and unascertainable criteria, it 1is
inviting the same sort of mischief and, at its core,
flipping on its head the notion that the U.S.
Constitution is the Supreme Law of the Land.
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OPINION BELOW

The three-judge district court’s order denying
Plaintiffs’ motion for a preliminary injunction is
available at Banerian v. Benson, No. 1:22-cv-54, 2022
U.S. Dist. LEXIS 61802 (W.D. Mich. Apr. 1, 2022)
(three-judge court) and is reproduced at App. 239a-
251a. The district court’s order denying Plaintiffs’
motion for a preliminary injunction is reproduced at
App. 252a-253a.

Before denying Plaintiffs’ motion for a preliminary
injunction, the three-judge district court granted
Defendants’ Motion to Dismiss one of Plaintiffs’
claims. The district court’s opinion doing so is
reported at Banerian v. Benson, No. 1:22-cv-54, 2022
U.S. Dist. LEXIS 38188 (W.2. Mich. Mar. 4, 2022)
(three-judge court) and is reproduced at App. 232a-
238a. This order is not at‘issue in this appeal.

JURISDICTION

This Court has jurisdiction under 28 U.S.C.
§ 1253, which provides that “any party may appeal to
the Supreme Court from an order granting or denying,
after notice and hearing, an interlocutory or
permanent injunction in any civil action, suit or
proceeding required by any Act of Congress to be
heard and determined by a district court of three
judges.”

The three-judge district court denied Plaintiffs’
motion for a preliminary injunction on April 1, 2022.
App. 252a. Plaintiffs filed a timely notice of appeal on
April 29, 2022. App. la.
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On June 14, 2022, Plaintiffs filed an application for
a thirty-day extension of time with Justice
Kavanaugh. See Banerian v. Benson, No.21A831
(U.S. Jun. 14, 2022). App. 254a-259a. On June 21,
2022, dJustice Kavanaugh granted Plaintiffs’
application, which extended the time to file this
jurisdictional statement to dJuly 28, 2022. See
Banerian v. Benson, No. 21A831 (U.S. Jun. 21, 2022).
App. 260a.

CONSTITUTIONAL PROVISIONS INVOLVED

Article I, Section 2, clause 1 of the United States
Constitution provides in relevant part:“[t]he House of
Representatives shall be composed of Members
chosen . .. by the People of the several States.” The
entirety of Article I, Section 2'1s reproduced at App.
264a-265a.

Article Four, Section 6 of the Michigan
Constitution is reproduced at App. 265a-277a.

STATEMENT OF THE CASE

A. In 2018, Michigan voters approved an
amendment to their state constitution that
transferred the legislature’s power to draw
congressional and state legislative districts to an
Independent Citizens Redistricting Commission.
App. 240a. The amendment also instructed that when
the Commissioners draw new district lines, they
should consider seven redistricting criteria in
descending order of priority. App. 240a-241a. The
criteria include:
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Complying with federal constitutional
and statutory requirements, including
the one-person, one-vote requirement of
Article I, Section 2;

Maintaining geographic contiguity;

“[R]eflect[ing] the state’s diverse
population and communities of interest.
Communities of interest may include,
but shall not be limited to, populations
that share cultural or historical
characteristics or economic interests.
Communities of interest do not include
relationships with - political parties,
incumbents, or political candidates”;

Remaining neutral regarding political
parties;

Remaining neutral regarding
incumbents or candidates;

Reflecting consideration of county, city,
and township boundaries; and

Maintaining reasonable compactness.

App. 240a-241a (citing Mich. Const. art. IV, § 6(13)).

The Commission consists of thirteen members,
four of whom identify as Republicans, four of whom
1dentify as Democrats, and five of whom affiliate with
neither party. Mich. Const. art. IV, § 6(1)(b). None of
the Commissioners may have been active in politics
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within six years before their selection. Id; see also
App. 240a.

While conducting their work, the Commissioners
must hold at least ten public meetings. The public also
enjoys the right to submit, and the Commission labors
under a directive to consider, written submissions,
including proposed redistricting maps and underlying
data. Mich. Const. art. IV, § 8.

The Commissioners held their first meeting in
September 2020, which occurred before the release of
the 2020 Census Data. App. 241a. Appreximately one-
hundred and forty meetings held in various locations
across the State followed. The Cemmissioners began
drafting potential districting maps during this time.
App. 241a; App. 220a.

B. Eventually, the Commissioners published five
proposed congressioual district plans. App. 241a.
After they did so,“the public had forty-five days to
review and submit comments. Michiganders turned
out in droves, eventually submitting “thousands” of
comments for consideration. App. 241a.

Ultimately, the Commissioners voted for the
“Chestnut Plan.” The vote tally was eight of thirteen
votes in favor. Two Republicans, two Democrats, and
four Independents cast votes for it. App. 241a-242a.

Michigan’s enacted Congressional District Map
contained an overall population deviation of 0.14
percent with a population differential of 1,122
persons. App. 242a. Congressional District 5, which
contains 635 persons fewer than the ideal population,
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is the most underpopulated district. App. 37a.
Congressional District 13 is the most overpopulated
with 487 persons above the ideal.
App. 37a; App. 221a. In total, the Chestnut Plan
subjects eight of Michigan’s thirteen congressional
districts—which house well over two-thirds of the
State’s total population—to vote dilution. App. 221a
(adding up the total population of all congressional
districts that are overpopulated).

Accordingly, the votes of Plaintiffs Michael
Banerian, William Gordon, Joseph Graves, Beau
LaFave, Sarah Paciorek, Cameron Pickford, Harry
Sawicki, and Michelle Smith, are all diluted.

Michael | Congressional | 382, Persons | App.
Banerian | District 11 Overpopulated | 75a
William | Congressional | 94 Persons | App.
Gordon District 6 Overpopulated | 81a
Joseph Cong_'ressional 50 Persons | App.
Graves District 8 Overpopulated | 83a
Beau Congressional | 196  Persons | App.
LaFave | District 1 Overpopulated | 85a
Sarah Congressional | 235  Persons | App.
Paciorek | District 3 Overpopulated | 87a
Cameron | Congressional | 59 Persons | App.
Pickford | District 7 Overpopulated | 89a
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Harry Congressional | 68 Persons | App.
Sawicki | District 12 Overpopulated | 91a

Michelle | Congressional | 68 Persons | App.
Smith District 12 Overpopulated | 93a

See also App. 221a.

C. Because Michigan’s overall population
deviation is one of the largest in the country, Plaintiffs
sued, alleging a violation of Article I; Section 2’s
requirement that each congressional district achieve
equal population as near as is practicable. App. ba.
Because the Amended Complaint alleged a federal
constitutional violation in. 'the redistricting of
congressional districts, a- three-judge panel was
convened. App. 29a.

Commissioner Asithony Eid, who identified as one
of the Independent Commissioners, drafted the
Chestnut Plan. App. 241a. During the three-judge
district-court’ proceedings, he averred to scouring
about twenty-five thousand public comments to
“identify communities of interest[] in different parts
of the state.” App. 241a; App. 220a. He also used
“community of interest heat maps,” produced by the
Metric Geometry and Gerrymandering Group
Redistricting Lab. In Commissioner Eid’s view, this
technology helped him identify clusters of comments
that corresponded to locations throughout Michigan.
App. 140a.

The justifications provided by Commissioner Eid
evidenced a process that, on its face, applied the
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communities-of-interest criterion differently in
different areas of the State. For instance, he claimed
that his goal in drafting Congressional District 2 was
to draw a district that included Barry County with
other rural communities. App. 141a. In so doing, he
purportedly responded to comments from Barry
County residents desiring to be included with Ionia,
Montcalm, Gratiot, and Isabella Counties. App. 141a.

He also defended Congressional District 3’s
borders by a desire to pair Muskegon and Grand
Rapids in the same district, because some comments
suggested that Muskegon and Grand: Rapids have
shared values and culture. App. 1412-142a. But forty-
two miles separate Muskegon andrand Rapids, and
the two communities have no meaningful interaction
with each other. App. 198a-201a. Indeed, Muskegon
and Grand Rapids have nct'been paired in the same
congressional district since 1890. App. 203a.

Congressional “District 5, which encompasses
Michigan’s entire three-hundred-mile Southern
Border, may hethe hardest to justify. App. 142a-143a.
In Commigsioner Eid’s view, residents in counties
that border Indiana and Ohio share “unique
circumstances” such as “working, shopping, and
praying across the border and dealing with interstate
transportation,” as well as a shared television market
(even though five separate media markets service a
border that spans the suburbs of Detroit to the
suburbs of Chicago). App. 142a-143a; App. 205a.

Finally, there is little rhyme or reason as to how
the Chestnut Map accounts for religious and cultural
communities. Although the Commissioners
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maintained a Chaldean community and a LGBTQ
community in Congressional Districts 10 and 11
respectively, 1in those same districts, the
Commissioners split an Orthodox Jewish community
and an “Arab Middle Eastern, North African
community in the southern portion of Dearborn
Heights.” App. 246a.

D. Plaintiffs submitted a proposed map with their
Complaint and Motion for a Preliminary Injunction.
All parties agreed that Plaintiffs’ proposed map has a
near zero population deviation—each district’s
population is within one person of ali others. App.
222a. Although Plaintiffs’ proposed pian splits more
cities than the Chestnut Plan, it splits fewer counties,
townships, and villages. App. 41la. It is also more
compact. App. 43a.

The Commissioners responded that the
communities-of-interest provision in the Michigan
Constitution vested them with broad discretion to
define what constitutes a community of interest and
then to apply that definition however they see fit,
notwithstanding the consequential population
deviations among the congressional districts.
Commers.” Opp.’n to Pls. Mot for Prelim. Inj. At 14
(Dkt. No. 42) (PagelD# 740). They left no room for
debate on this point—in their view, the Michigan
Constitution’s community-of-interest criterion
“exudes discretion.” Id. Empowered with a State
constitutional provision that purportedly gives them
license to draw congressional districts however they
please, the Commissioners took it one step further by
maintaining that they did not have to achieve the
“same communities of interest objective[s]”
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throughout the State or even within a particular
congressional district. Id., at 22 (PagelD# 748).

E. On April 1, 2022, the three-judge district court
held that the Plaintiffs were not likely to succeed on
their one-person, one-vote claim. The court therefore

denied Plaintiffs’ Motion for Preliminary Injunction.
App. 239a.

The three-judge court’s opinion was driven by a
foundational legal premise—that, because the
Michigan Constitution vests the Commissioners with
broad discretion “to define and identify communities
of interest as [they see] fit,” the Comimissioners were
at liberty not only to come up with their own definition
for the community-of-interest, ccriterion but also to
apply that definition differently throughout the State.
App. 247a. To the three-judge court, it did not matter
that the Commissioners’ definition of community of
interest—essentially; we know one when we see one—
was applied inconsistently. In fact, the three-judge
court acknowledged that the Chestnut Plan left intact
some religicusly homogenous communities while
splitting others. App. 246a.

The court dismissed this inconsistent treatment
based on two premises: “discretion” to the
Commissioners and “self-determinism” of the
individuals submitting public comments. App. 247a.
In the three-judge court’s view, arbitrary application
was simply a product of the political judgments the
Commissioners were empowered to make. This
empowerment, according to the three-judge court,
granted the Commissioners license to deviate from
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Article I, Section 2’s one-person, one-vote principle.
App. 246a-247a.

The three-judge court also ruled that the 0.14
percent deviation was “small,” even though the
deviations meant that votes cast by one-third of
Michiganders have more political power than votes
cast by the other two-thirds. App. 245a. Consequently,
the three-judge court concluded that the
Commissioners’ burden was light. App. 249a. The
three-judge court then credited Commissioner Eid’s
assertions about all his communities-of-interest goals
for Michigan’s thirteen congressional districts. App.
249a-250a. The court noted that each community-of-
interest goal that Commissioner-¥id advanced was
supported by at least one public comment. App. 250a.
It held that, even though thére were comments that
contradicted what Commissioner Eid said, the weight
of the comments suppoxrted his objectives. App. 250a.
Accordingly, the court concluded that, at this
preliminary stage, the Commissioners were justified
in deviating from population equality because it was
necessary te achieve their community-of-interest
objectives.-App. 250a.

F. Twenty-eight days later, on April 29, 2022,
Plaintiffs filed their Notice of Appeal. App. 1a. Later,
on June 14, 2022, Plaintiffs applied for an extension
of time with Justice Kavanaugh, requesting thirty
additional days for which to file their jurisdictional
statement. App. 254a-259a. On June 21, 2022, Justice
Kavanaugh granted the requested extension, moving
the deadline to July 28, 2022. App. 260a.
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REASONS FOR SUMMARILY REVERSING
OR NOTING PROBABLE JURISDICTION

I. ABSOLUTE POPULATION EQUALITY AMONG
CONGRESSIONAL DISTRICTS HAS BEEN, AND
REMAINS, ARTICLE I, SECTION 2’S MANDATE.

Ever since individuals began challenging
malapportioned voting districts, this Court has
recognized that unconstitutional vote dilution occurs
any time one person’s vote carries more weight than
another’s. Wesberry was one of the first such cases. In
Wesberry, the Court considered . ‘whether a
congressional apportionment statute that “contracts
the value of some votes and expands that of others” by
creating some congressional districts with more
individuals and some with fewer may survive
Constitutional scrutiny. 376 U.S. at 7.

The Court arrived at the obvious conclusion.
Because “the Federal Constitution intends that when
qualified voters_ ¢lect members of Congress each vote
be given as mmuch weight as any other vote,” the
statute failed. Id. As a matter of Article I, Section 2’s
plain text and the historical understanding of the
requirement that “Representatives be chosen ‘by the
People of the several States,” id. (quoting U.S. Const.
Art. I, § 2, cl. 1), the Court got it right sixty years ago.
This same understanding underscores (1) why “as
nearly as is practicable one man’s vote in a
congressional election is to be worth as much as
another’s,” id., at 7-8, and (2) how far the three-judge
court strayed from this Court’s mandate when it
declined to enjoin Michigan’s maps.
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An obvious point bears reemphasizing. When one
congressional district includes fewer individuals than
another, voters in the under-populated district have
more political power than voters in the over-populated
district. As more individuals are entitled to cast a vote
for an individual representative, “the right of suffrage
can be denied by a debasement or dilution of the
weight of a citizen’s vote just as effectively as by
wholly prohibiting the free exercise of the franchise.”
Reynolds v. Sims, 377 U.S. 533, 555 (1964).! This
point has been reiterated since our Country’s earliest
days.

After our Nation’s Founders determined that the
Articles of Confederation had failed to meet the
challenges facing our young Country, they met in
1789 to construct a better system of government.
During that Philadelphia summer, “[t]he question of
how the legislature shouid be constituted precipitated
the most bitter coutroversy of the Convention.”
Wesberry, 376 U.S.“at 10. As part of this controversy,
“[o]lne principle was uppermost in the minds of the
many delegates: that, no matter where he lived, each
voter should have a voice equal to that of every other
in electing members of Congress.” Id. The delegates

1 See also South v. Peters, 339 U.S. 276, 279 (1950)
(Douglas, J., dissenting) (“The right to vote includes
the right to have the ballot counted....It also
includes the right to have the vote counted at full
value without dilution or discount. . . . That federally
protected right suffers substantial dilution . . . [where
a] favored group has full voting strength” and “[t]he
groups not in favor have their votes discounted”)
(internal citations omitted).
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adhering to the view that “it would be unfair, unjust,
and contrary to common sense to give a small number
of people as many Senators or Representatives as
were allowed to much larger groups” included, among
others, Alexander Hamilton,2 James Wilson,? and
James Madison, the latter of whom proclaimed that
“[i]f the power is not immediately derived from the
people, in proportion to their numbers, we may make
a paper confederacy, but that will be all.” Id. (quoting
3 M. Farrand, The Records of the Federal Convention
of 1787 472 (1st ed. 1911)).

As part of the “Great Compromise” (i.e., the
decision to split our Congress into two differently
apportioned chambers), Article<I, Section 2 was
conceived. In relevant part, it provides that members
of the United States House of Representatives shall
be chosen “by the People of the several States” and
should be “apporticned among the several
States . .. according (to their respective Numbers.”
This Court has long found it “abundantly clear” that
the operative <“word—*People”—means that “in
allocating Congressmen[,] the number assigned to
each Statezhould be determined solely by the number
of the State’s inhabitants.” Wesberry, 376 U.S. at 13.
Indeed, the Framers emphasized that the “numbers
of inhabitants’ should always be the measure of
representation in the House of Representatives.” Id.,

2 See 3 M. Farrand, The Records of the Federal
Convention of 1787 286, 465-66 (1st ed. 1911)).

3 See 3 M. Farrand, The Records of the Federal
Convention of 1787 253-54, 406, 449-50, 482-84 (1st
ed. 1911).
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at 13-14 (quoting 3 M. Farrand, The Records of the
Federal Convention of 1787 579 (1st ed. 1911)).

From the premise that “equal numbers of people
ought to have an equal n[umber] of representatives”
follows the corollary that “representatives ‘of different
districts ought clearly to hold the same proportion to
each other, as their respective constituents hold to
each other.” Id., at 11 (quoting 3 M. Farrand, The
Records of the Federal Convention of 1787 180 (1st ed.
1911)). For that reason, “[i]Jt would defeat the
principle solemnly embodied in the Great
Compromise—equal representation in-the House for
equal numbers of people— . . . [if] legislatures” were
permitted to “draw the lines of congressional districts
in such a way as to give some voters a greater voice in
choosing a Congressman than others.” Id., at 14.
Because “[t]he House of Representatives...was to
represent the people as individuals,” it demands
“complete equality for each voter.” Id.

Additional Founding-era evidence of this premise
1s abundant. Yor instance, James Madison “described
the systemy of division of States into congressional
districts, the method which he and others assumed
States probably would adopt: ‘The city of Philadelphia
is supposed to contain between fifty and sixty
thousand souls. It will therefore form nearly two
districts for the choice of F[Jederal Representatives.”
Id., at 15 (quoting The Federalist No. 57, p. 398 (J.
Cooke ed. 1961)). Some state advocates for
Constitutional ratification emphasized that “the
House of Representatives will be elected immediately
by the people[] and represent them and their personal
rights individually.” Id., at 16 (quoting 2 J. Elliott,
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The Debates in the Several State Conventions on the
Adoption of the Federal Constitution 304 (2d ed.
1836)). Others explained “that the House of
Representatives was meant to be free of the
malapportionment then existing in some of the state
legislatures . ..and argued that the power given
Congress in Art. I, § 4, was meant to be used to
vindicate the people’s right to equality of
representation in the House.” Id. And according to
Associate Justice James Wilson:

All elections ought to be equal. Elections
are equal, when a given number of
citizens, in one part of the state, choose
as many representatives, as are chosen
by the same number of citizens, in any
other part of the state; In this manner,
the proportion of the representatives and
of the constituents will remain
invariably thesame.

Id., at 17 (quoting 2 J. Andrews, The Works of James
Wilson 15 (1si-ed. 1896)).

II. DEVIATIONS FROM ABSOLUTE POPULATION
EQUALITY VIOLATE ARTICLE I, SECTION 2 IF A
COURT CANNOT FIGURE OUT THAT EACH
DEVIATION IS JUSTIFIED BY A LEGITIMATE AND
CONSISTENTLY APPLIED LEGISLATIVE PRIORITY.

The foregoing provides paramount support for the
idea that Article I, Section 2 of the U.S. Constitution
requires that a state’s congressional districts contain
numbers as equal as practicable. See Wesberry, 376
U.S. at 7-8. This rule ensures that the weight of each
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person’s vote weighs the same as any other. See id., at
8. According to the Court, Article I, Section 2 imposes
a “high standard of justice and common sense’—i.e.,
“equal representation for equal numbers of people”™—
that has been, and remains, bedrock constitutional
law. See Karcher v. Daggett, 462 U.S. 725, 730 (1983)
(quoting and citing Wesberry, 376 U.S. at 18). When
legislatures have considered Article I, Section 2’s one-
person, one-vote mandate as merely one policy goal
among many, this Court has not hesitated to
intervene and correct that error.

A. The Court has commanded strict
adherence to Article I, "Section 2’s
population-equality rule.

Karcher remains this <« Court’s most explicit
articulation of Article I, Section 2’s stringent equality
mandate. In Karcher, the New dJersey legislature
enacted a congressicnal map with an overall
population deviation of 0.6984 percent, or 3,674
people. See 462 17.S. at 728. Before this Court, New
Jersey argued that its enacted map was a “per se”
product of-a good-faith effort to achieve population
equality because the map’s maximum population
deviation remained lower than the “predictable
undercount in available census data.” Id., at 731. In
other words, the State’s point was that, because the
Census data was incorrect to a small degree, a small
population deviation among congressional districts
did not matter. This Court disagreed.

To begin with, the Court reiterated that population
equality remains Article I, Section 2’s “paramount
objective.” Id., at 732-33. As the cardinal aim,
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population equality “outweighs the local interests that
a State may deem relevant in apportioning districts.”
Id., at 733. And, even in 1983, the Court recognized
that, given the rapid advance of technology, it is
“relatively simple” for a state legislature to achieve
both population equality and whatever “secondary
goals” it may wish to accomplish. Id.

Critically, the Court recognized that accepting
New Jersey’s close-enough-for-government-work
argument would “subtly erode” Article I, Section 2’s
equality command. Id., at 731. Rather than
compelling legislators to strive for population
equality, legislators would slouch towards whatever
de minitmis fudge factor this Couit would allow. Id.
And in any event, departing from population equality
imports a level of arbitrariness because if de minimis
is defined as 0.14 percent, for example, why not 0.25
percent, 0.3 percent, or U percent? See id., at 732.

Moreover, because the plaintiffs in Karcher
showed that maps with lower population deviations
could be drawn, this Court rejected New Jersey’s
argument that the Court should not consider the other
plans because they did not approximate the
legislature’s goals of, for example, “protect[ing] the
interests of black voters in the Trenton and Camden
areas.” Id., at 738-39. Although the Court
acknowledged that states could pursue “legitimate
secondary objectives,” it observed that these other
goals must be “consistent with a good-faith effort to
achieve population equality.” Id., at 739. Because it
remained possible to reduce the maximum population
deviation by “merely... shifting a handful of
municipalities from one district to another,” the Court
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agreed with the challengers to New Jersey’s enacted
maps. Id., at 739-40.

At bottom, the Court rejected any de minimis
exceptions to the population-equality rule established
in the 1960s. The Court also reiterated that all other
state objectives remain secondary to population
equality. In the years following Karcher, three-judge
courts throughout the Nation have adhered to this
mandate.*

B. Subsequent caselaw has not eroded this
Court’s command that ~ population
equality must remain the paramount
goal.

The three-judge court in this case relied heavily on
this Court’s subsequent 'per curiam decision in
Tennant v. Jefferson County Commaission, 567 U.S.
758 (2012). Tennant, however, did not dilute Karcher’s

4 See, e.g., Vieth v. Pennsylvania, 195 F. Supp. 2d
672, 675-76 (M.D. Pa. 2002) (three-judge court)
(finding that plaintiffs showed that the state did not
draw congressional districts in a good-faith effort to
achieve population equality where the enacted map
had a population deviation of nineteen persons and
plaintiffs submitted a map to the court—not to the
legislature—that had a population deviation of just
one person), appeal dismissed as moot, Schweiker v.
Vieth, 537 U.S. 801 (2002).
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command. Understood in its proper context, Tennant
stands hand-in-hand with Karcher, not toe-to-toe.?

The plaintiffs in Tennant challenged congressional
maps in West Virginia that contained an overall
population deviation of 0.79 percent across the State’s
three congressional districts. Id., at 760-61. West
Virginia conceded that it could have achieved a lower
population deviation, id., at 761, but it justified the
numerically malapportioned districts as necessary to
avoid splitting counties, to keep incumbents
separated, and to retain the cores of previous
congressional districts.

The Court allowed the deviations based on West
Virginia’s unique, long-standing, and readily
ascertainable State priorities. It began its analysis,
however, by restating the rule that Article I, Section
2’s command “requirefs] that ‘as nearly as 1is
practicable one man’s vote in a congressional election
1s to be worth as much as another’s.” Id., at 759
(quoting Wesberiy, 376 U.S. at 7-8). The Court did not
water down its emphasis that the U.S. Constitution
obligates States to make a good-faith effort at
achieving absolute population equality. Id.

West Virginia, however, has an unusual history.
Not once had it ever split a county when drawing its
congressional districts. Id., at 762. To adhere to this
longstanding and easily ascertainable goal, West
Virginia’s enacted map did not split counties, even

5 Cf. Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377,
393 (2000), overruled sub. silentio FEC v. Ted Cruz for
Senate, 142 S. Ct. 1638, 1653 (2022).
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though maintaining county lines foreclosed the
possibility of population equality among congressional
districts. Id., at 761. The enacted map also preserved
the cores of earlier districts and did not pit
incumbents against each other. Id. Critically, in
determining whether West Virginia applied these
long-standing priorities neutrally, the Court needed
to do no more than look at the map and confirm that
the State had split no counties when it drew its
congressional borders. Id., at 761-62, 764.

This last point bears emphasizing. In Tennant, the
Court had the ability to figure out; with virtual
certainty, that the West Virginia legisiature achieved
three legitimate and historically important state
policies in a way that was neutrally and non-
arbitrarily applied throughott the State. Id., at 762.
In particular, West Vigginia’s unique, neutral,
legitimate, and long-standing goal of keeping counties
whole made a few population variations between the
State’s congressional districts inevitable. Id., at 764.
The Court could-easily determine that West Virginia
had in fact split no counties when it drew its districts,
therefore, the Court allowed the population deviations
based on its conclusion that West Virginia had indeed
applied its county-line-maintenance goal neutrally
and non-arbitrarily throughout the State. The Court
was similarly able to determine that the prior cores of
districts were respected, and that no incumbents were
paired with each other in the newly constituted
congressional districts. For these reasons, West
Virginia’s congressional map survived constitutional
scrutiny.
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That a state may deviate from population equality
only in an attempt to achieve readily ascertainable
goals 1s an idea rooted in this Court’s precedents
requiring clear, judicially manageable standards to
evaluate redistricting challenges. For example, in
Vieth v. Jubelirer, this Court extolled the simple and
readily administrable test to determine one-person,
one-vote violations. 541 U.S. 267, 290 (2004) (plurality
op.); see id., at 308 (Kennedy, J., concurring) (agreeing
with the plurality’s analysis for why proposed
standards for adjudicating partisan gerrymandering
claims are deficient). The Vieth plurality observed
that the easily administrable standard of one-person,
one-vote cases enables a judge 1o determine a
constitutional violation based «on “three readily
determined factors—where thé plaintiff lives, how
many voters are in his district, and how many voters
are 1n other districts.” Id., at 290.

The plurality contrasted the administrative ease of
adjudicating one-person, one-vote cases with the “sea
of 1imponderabies” that face judges trying to
adjudicate mpartisan gerrymandering cases. Id.
Similarly, “the Vieth plurality found, and Justice
Kennedy agreed, that standards used to adjudicate
racial gerrymandering cases are more readily
manageable. This is so, in part, because a person’s
race is not an immutable concept and therefore “a
person’s politics is rarely as readily discernible—and
never as permanently discernible—as a person’s race.”
See id., at 285-87; see id., at 308 (Kennedy, J.,
concurring). To maintain the readily ascertainable
nature of one-person, one-vote challenges, deviations
from population equality must be based on readily
ascertainable criteria.
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Given Karcher and Vieth, Tennant neither walked
back Karcher’s strict population-equality mandate nor
injected “deference” into the analysis compelled by
Article I, Section 2 in a way that would immunize a
state’s decision to aim at any goal short of strict-
population equality. Instead, the Tennant Court
merely acknowledged that West Virginia had a
longstanding set of priorities that (1) it had never
deviated from and (2) were, to a virtual certainty,
applied in a neutral and non-arbitrary manner.
Understood in that context, Tennant is merely an
application of Karcher to an especially unusual fact
pattern.

C. Three-judge courts throughout the
Nation consistently get right Karcher’s
strict equal-population rule.

As the foregoing shews, Article I, Section 2’s one-
person, one-vote reqgiirement remains sacrosanct.
Deviations from this'rule may occur only if a state can
show that such deviations are necessary to animate
some other ‘‘historically accepted and readily
ascertainable districting goal. That a state must show
that it achieved its goals in a neutral and nonarbitrary
way 1s not negotiable. A requirement implicit in that
principle is that a federal court must be able to
determine whether a state has in fact deviated from
the one-person, one-vote requirement based on some
neutral and non-arbitrarily applied consideration.

In Larios v. Cox, for instance, a three-judge court
of the Northern District of Georgia examined, in the
analogous state-legislative redistricting context,
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whether the Georgia legislature applied traditional
redistricting criteria in a way that flouted the
Fourteenth Amendment. See 300 F. Supp. 2d 1320,
1346-47 (N.D. Ga. 2004) (three-judge court), affd
mem. 542 U.S. 947 (2004) The Northern District of
Georgia observed that although legislatures may
deviate from population equality to achieve neutral
legitimate goals, “the central and invariable
objective . . . remains ‘equal representation for equal
numbers of people.” Id., at 1337 (quoting Wesberry,
376 U.S. at 18). Accordingly, the Larios Court
reiterated that a state may deviate. from the
constitutional command of equal representation for
equal numbers of people only if such deviations
advance a legitimate state interest that are
consistently and neutrally apphed. Id., at 1338. But
when the deviations are tainted by arbitrariness or
discrimination, a state viclates the Constitution. Id.

Despite Georgia’s“strong historical preference for
not splitting counties outside the Atlanta area,” the
Larios Court noted that the Georgia legislature
seemed uninterested in avoiding county splits when it
drew its new map. Id., at 1350 (internal quotation
omitted). The number of county splits, moreover,
exceeded those in Georgia’s previous legislative map.
Id., at 1349-50. And regarding the preservation of the
previous districts’ cores, the Northern District of
Georgia concluded that “it was done in a thoroughly
disparate and partisan manner, heavily favoring
Democratic incumbents while creating new districts
for Republican incumbents.” Id., at 1350. Because
Georgia’s resulting map was not “supported by any
legitimate, consistently[] applied state interests but,
rather, resulted from [an] arbitrary and
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discriminatory objective,” the Larios Court concluded
that the map violated the Equal Protection Clause of
the Fourteenth Amendment. Id., at 1352 (emphasis
omitted).

Critically, the Larios Court could do its job because
Georgia had justified its population deviations with
factors that a federal court could actually examine.
The factors in Larios were the same as those in
Tennant—avoidance of county splits and the
preservation of prior district cores. In Tennant, West
Virginia applied those criteria neutrally, while in
Lartos, Georgia had not. The common thread between
those two cases—the same one the three-judge court
here overlooked—is that the courts were able to
determine whether those criteria were in fact applied
neutrally and non-arbitrarily:

When courts analyze a legislative body’s
application of a commuiinities of interest criterion, they
have recognized the difficulty of analyzing what is an
inherently “slipvery” and “enigmatic” analysis. While
a court can ieadily determine whether a state has,
e.g., maintained county lines consistently, courts have
recognized that wundefined and wunascertainable
criteria like maintaining communities of interest are
inherently susceptible to inconsistent application. To
determine whether a legislative body consistently and
neutrally applied this criterion, courts have anchored
their determination in other objective and readily
ascertainable data. By contrast, federal district courts
have questioned communities of interest criteria that
use subjective definitions such as “culture” and
“religion.”
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For instance, a federal magistrate judge in New
York quoted one political-science expert’s description
of the communities of interest criterion as “slippery.”
Favors v. Cuomo, No. 11-CV-5632, 2012 U.S. Dist.
LEXIS 36849, *42-44 n. 16 (E.D.N.Y. Mar. 12, 2012)
(Mann, M.dJ.), report and recommendation adopted,
Favors v. Cuomo, 2012 U.S. Dist. LEXIS 36910
(E.D.N.Y. Mar. 19, 2012) (three-judge court). The
criterion is slippery, in part, because one advocate’s
conception of a community may differ from another’s.
Id., *42-44 n. 16. It 1is, therefore, subject to
manipulation. Id. The three-judge court in that case
accepted the proposed court-drawn map’s conception
of communities of interest, but ey because the
identified community of interest thiere was anchored
in “certain widely recognized, geographically defined
communities.” Id., *45. Thus, the communities-of-
interest criterion 1in -Ythat case was readily
ascertainable.

In accepting the magistrate judge’s report and
recommendatiori; the three-judge court itself
acknowledged = the amorphous nature of the
communities-of-interest criterion. The three-judge
court saw that using communities of interest risks
drawing federal courts “into political debates” unlike
the other redistricting criteria such as compactness,
contiguity, and respect for political subdivisions.
Favors v. Cuomo, 2012 U.S. Dist. LEXIS 36910, *27
(E.D.N.Y. Mar. 19, 2012) (three-judge court). Indeed,
the criteria of compactness, contiguity, and respect for
political subdivisions “are more susceptible to neutral
analysis, with a court’s options and choices often
evident on a map.” Id. By contrast, the communities-
of-interest criterion “requires insights that cannot be
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obtained from maps or even census figures.” Id. And
while the officials vested with the duty of drawing
maps are expected to know their communities, “courts
are understandably inclined to accord redistricting
weight only to the preservation of obviously
established and compact communities of interest.” Id.,
*28. Thus, the three-judge court adopted the proposed
congressional map because it respected “certain
widely recognized, geographically defined
communities,” and not out of deference to whatever
communities of interest the map drawer may have
concocted. Id.

Similarly, a three-judge district-court in Virginia
acknowledged the “enigmatic” ~ nature of the
communities-of-interest critericn. See Bethune-Hill v.
Va. State Bd. Of Elections, 141 F. Supp. 3d 505, 539
(E.D. Va. 2015) (three-judge court), affd in part,
vacated in part, and remanded by Bethune-Hill v. Va.
State Bd. Of Elections, 137 S. Ct. 788 (2017). The
three-judge court“in that case observed that the
communities-of-interest criterion can be a “guiding
light” for the other neutral redistricting principles,
but only when communities of interest are defined by
objective and ascertainable data such as “service
delivery areas, media markets, or major transit lines.”
See id. By contrast, the communities-of-interest
criterion “may involve straddling the fence between
neutral and discriminatory criteria” and might
become “less neutral” when (as was the case in
Michigan), the communities of interest -criterion
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includes “cultural, social, or religious communities of
interest.” Id.6

The Bethune-Hill court reasoned that, to find the
communities-of-interest criterion an objective and
neutral redistricting principle, the legislative body
must have demonstrable evidence of “actual shared
interests.” See 1id. (quoting and citing Miller v.
Johnson, 515 U.S. 900, 916 (1995) (underlining in
original)). Without reliance on demonstrable
evidence, the communities-of-interest criterion risks

transmogrifying into “a more individualized metric.”
Id.7

In other words, to apply tlie communities-of-
interest criterion neutrally, the‘legislative body must
have a clear definition -that can be applied

6 See also Mich. Const. art. IV, § 6(13) (defining
communities of interest as including but not limited
to “populations” that share cultural or historical
characteristics or economic interests”).

7Compare generally App. 140a-148a (basing
districting decisions upon comments received from
individuals, and although attempting to base
districting decisions upon objective data, e.g., shared
media market in Congressional District 5, App.142a-
43a, that data is ultimately wrong, App.205a); with
Bethune-Hill, 141 F. Supp. 3d at 539 (citing Bush v.
Vera, 517 U.S. 952, 966 (1996), for the proposition that
assuming the legislature had the data, communities
of interest criteria can be based on neutral objective
factors such as major transportation lines and shared
media sources).
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objectively—subjective beliefs about shared culture
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