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Plaintiff United States of America (“United States”) and Private Plaintiffs from 

four cases1 respectfully submit this reply memorandum in further support of their 

motion for preliminary injunction, ECF No. 566, and in response to the opposition 

briefs of State Defendants (the State), ECF No. 601 (State’s Br.) and Defendant-

Intervenors, ECF No. 600 (Interv. Br.) (collectively, the Defendants).  

I. INTRODUCTION 

Plaintiffs have demonstrated that they are likely to succeed on their claims that 

the challenged provisions of Georgia Senate Bill 202 (2021) (SB 202) intentionally 

discriminate against Black voters in violation of Section 2 of the Voting Rights Act 

(VRA), 52 U.S.C. § 10301, and the Fourteenth and Fifteenth Amendments. Plaintiffs’ 

opening brief demonstrates that the Georgia legislature redesigned the State’s voting 

system as a means to impede Black voting strength because it poses a political threat. 

Taking away Black voters’ “opportunity because [they] were about to exercise it . . . 

bears the mark of intentional discrimination.” League of United Latin Am. Citizens v. 

Perry, 548 U.S. 399, 440 (2006) (LULAC). 

Defendants attempt to convince this Court otherwise by misinterpreting 

 
1 The Private Plaintiffs are from Sixth District of the African Methodist Episcopal 
Church, et al. v. Kemp, et al., 1:21-CV-01284; The New Georgia Project, et al., v. 
Raffensperger, et al., 1:21-CV-01229; Georgia State Conference of the NAACP, et al. 
v. Raffensperger, et al., 1:21-CV-01259; and The Concerned Black Clergy of 
Metropolitan Atlanta, Inc., et al. v. Raffensperger, et al., 1:21-CV-01728.  
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applicable law and ignoring relevant facts. Because Defendants’ arguments are 

unpersuasive, this Court should grant Plaintiffs’ Motion for Preliminary Injunction.  

II. ARGUMENT 

 Defendants Misconstrue and Misstate the Applicable Legal 
Standard.2  

1. Discriminatory Purpose Does Not Require Proof of Racial 
Animus or That Race-Based Intent is the Sole or Primary 
Purpose, and Can be Proven by Circumstantial Evidence. 

Defendants’ repeated insistence that Plaintiffs must show that the actions of the 

Georgia legislature were “racist” fails as a matter of law. E.g., State’s Br. 23, 26, 33, 

40. Establishing discriminatory intent only requires an intent to disadvantage 

minority citizens, for whatever reason, and not proof of racial animus. See Ferrill v. 

Parker Grp., Inc., 168 F.3d 468, 472-73 & n.7 (11th Cir. 1999) (“[I]ll will, enmity, or 

hostility are not prerequisites of intentional discrimination.”); N.C. State Conf. of 

NAACP v. McCrory, 831 F.3d 204, 222-23 (4th Cir. 2016). That reason can include a 

 
2 Notwithstanding the longstanding consensus that Section 2 encompasses distinct 
discriminatory purpose and discriminatory results claims, State Defendants contend 
that the panel decision in League of Women Voters of Fla. Inc. v. Fla. Sec’y of State, 
66 F.4th 905 (11th Cir. 2023) (LWV), should be read to jettison any statutory 
prohibition on practices adopted or maintained for a racially discriminatory purpose. 
State’s Br. 24-25. As explained elsewhere by the United States, see U.S. 12(c) Opp., 
ECF No. 573; Pl.s’ Prelim. Inj. Br. 31-32, ECF No. 566-1 (PI Br.), such interpretation 
is foreclosed by Supreme Court and earlier Circuit precedent. See Brnovich v. 
Democratic Nat’l Comm., 141 S. Ct. 2321, 2349 (2021); Chisom v. Roemer, 501 U.S. 
380, 394 n.21 (1991); United States v. Marengo Cnty. Comm’n, 731 F.2d 1546, 1553 
(11th Cir. 1984). 
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desire by decision-makers to “entrench themselves” in power. McCrory, 831 F.3d at 

222;3 see also LULAC, 548 U.S. at 440. That is what the record here shows.  

To prove a discriminatory purpose claim under Section 2 or the Constitution, it 

is enough that the race-based purpose was a motivation for the enacted provisions. 

The evidence need not show “that the challenged action rested solely on racially 

discriminatory purposes” or that the discriminatory purpose “was the ‘dominant’ or 

‘primary’ one.” Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 

265 (1977); see also Allen v. Milligan, 143 S. Ct. 1487, 1514 (2023); Garza v. Cnty. 

of Los Angeles, 918 F.2d 763, 771 (9th Cir. 1990) (Kozinski, J., concurring and 

dissenting in part). Here, the record shows that Defendants were motivated to enact 

the challenged provisions, at least in part, to impede Black voting strength as a means 

to gain political advantage. See, e.g., PI Br. 4-14. 

Contrary to Intervenors’ assertions, Interv. Br. 8, discriminatory purpose 

claims can be proven with circumstantial evidence. Rogers v. Lodge, 458 U.S. 613, 

618 (1982) (“[D]iscriminatory intent need not be proved by direct evidence.”). 

Circumstantial evidence is not only sufficient but is often necessary, as a legislature’s 

 
3 Intervenors spend several pages rejecting the analysis in McCrory. Interv. Br. 17-20. 
In fact, the Eleventh Circuit has cited McCrory frequently as a helpful comparator in 
its voting rights cases. See, e.g., LWV, 66 F.4th at 924; Greater Birmingham 
Ministries v. Sec’y of State for State of Ala., 992 F.3d 1299, 1324 (11th Cir. 2021) 
(GBM).  
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“true purpose” will frequently be “cloaked in the guise of propriety,” Lodge v. 

Buxton, 639 F.2d 1358, 1363 (5th Cir. 1981), aff’d sub nom. Rogers, 458 U.S. 613 

(1982); see also Veasey v. Abbott, 830 F.3d 216, 235-36 (5th Cir. 2016) (en banc) 

(“[W]e rarely have legislators announcing an intent to discriminate based on race.”).4  

2. Any Presumption of Legislative Good Faith Is Not Absolute. 

Defendants ask this Court to adopt an expansive definition of the “presumption 

of legislative good faith” that is not supported by Abbott v. Perez, 138 S. Ct. 2305 

(2018), or League of Women Voters of Florida Inc. v. Florida Secretary of State, 66 

F.4th 905, 923 (11th Cir. 2023). E.g., State’s Br. 26, 31-36; Interv. Br. 5, 12. A 

presumption of legislative good faith is not absolute and can be overcome by a 

showing under Arlington Heights. 429 U.S. at 265-66 (“When there is a proof that a 

discriminatory purpose has been a motivating factor in the decision, this judicial 

deference is no longer justified.”); e.g., Jacksonville Branch of NAACP v. City of 

Jacksonville, 635 F. Supp. 3d. 1229, 1288-89 (M.D. Fla. 2022), appeal dismissed, 

2023 WL 2966338 (11th Cir. Jan. 12, 2023) (presumption of good faith overcome 

 
4 State Defendants criticize Plaintiffs for not showing “a hint of discriminatory 
purpose in [the] text” of SB 202. State’s Br. 30; see also Interv. Br. 13 (noting the 
text of SB 202 is “neutral”). A racially discriminatory purpose need not “be express 
or appear on the face of the statute” to be actionable. Washington v. Davis, 426 U.S. 
229, 241 (1976); Veasey, 830 F.3d at 235-36. That is the point of the Arlington 
Heights analysis. 429 U.S. at 264-66. By Defendants’ logic, even a racially-neutral 
poll tax with a preamble of “rationales” would not violate Section 2 or the 
Constitution—despite Congress’ clear contrary view. See 52 U.S.C. § 10306(a). 
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where racial considerations motivated the drawing of districts); McCrory, 831 F.3d at 

221, 233-34 (holding “judicial deference accorded to legislators” overcome where 

plaintiffs met their burden under Arlington Heights). Plaintiffs have made such a 

showing here. 

Further, case law does not require a district court to assign special credence to 

particular types of evidence or draw only positive inferences from the actions or 

statements of state officials. Contra State’s Br. 33-34, 36; Interv. Br. 12. Abbott 

found that the district court improperly placed the burden of proof on the State to 

show that its 2013 redistricting plan was not tainted by the unlawful intent underlying 

an earlier plan. 138 S. Ct. at 2325. Both Abbott and LWV make clear that the 

presumption of legislative good faith means that “past discrimination” does not 

“flip[] [plaintiffs’] evidentiary burden on its head.” Id.; see LWV, 66 F.4th at 923. The 

Supreme Court in Brnovich v. Democratic National Committee confirmed that 

Abbott’s discussion of legislative good faith did not change the “familiar approach 

outlined in Arlington Heights.” 141 S. Ct. 2321, 2349 (2021). Under this well-settled 

framework, there is no heightened presumption of legislative good faith, because 

Plaintiffs already have the burden to show that racial discrimination was a motivating 

factor behind the challenged provisions. See Hunter v. Underwood, 471 U.S. 222, 228 

(1985); GBM, 992 F.3d at 1324. If that showing is made, the burden shifts “to the 
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law’s defenders to demonstrate that the law would have been enacted without this 

factor.” Hunter, 471 U.S. at 228. 

 Plaintiffs Are Likely to Succeed on the Merits. 

1. The Evidence Shows That the Legislature Enacted the 
Challenged Provisions to Entrench Political Power by Targeting 
Methods of Voting Used by Black Voters. 

a. The Sequence of Events Leading Up to the Passage of SB 
202 Is Legally Significant. 

Defendants appear to agree that the broad context and sequence of events 

leading up to SB 202 are relevant to the Arlington Heights analysis. E.g., State Br. 30; 

Interv. Br. 6; see Arlington Heights, 429 U.S. at 267; McCrory, 831 F.3d at 221; 

Veasey, 830 F.3d at 236. Yet, “instead of acknowledging the whole picture,” 

McCrory, 831 F.3d at 228, Defendants’ briefs portray SB 202 as though its passage 

was uninfluenced by recent events, the political environment, history, and 

demographics (except where it purportedly supports their arguments).  

In the context of elections in Georgia, Arlington Heights requires this Court to 

consider how racially polarized voting, growing Black political mobilization in 2018 

and 2020, close elections, racialized allegations of fraud after the 2020 elections, and 

well-known differences in how Black and white voters use different voting 

practices—including that, in 2018, Black voters for the first time voted by mail at a 

higher rate than white voters—led to SB 202’s passage. It further requires this Court 
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to consider how SB 202’s challenged provisions interact together to limit Black 

voters’ power. See McCrory, 831 F.3d at 231; Veasey, 830 F.3d at 236. 

Socioeconomic disparities and racially polarized voting in Georgia also help explain 

how the legislature could achieve partisan ends by implementing voting changes that 

disproportionately impact Black Georgians. See PI Br. 41-44.5   

b. Plaintiffs Have Established That the Impact of SB 202’s 
Challenged Provisions Bears More Heavily on Black Voters 
Than White Voters. 

Plaintiffs’ opening brief presented extensive evidence that the effects of the 

challenged provisions of SB 202, together and independently, bear more heavily on 

Black voters in Georgia than white voters. See, e.g., PI Br. 33-44. Defendants do not 

seriously contest these facts. Instead, Defendants urge this Court to adopt an 

erroneous legal standard, point to irrelevant facts, mischaracterize the evidence, and 

present unreliable expert testimony. 

i. This Court Should Reject Defendants’ Attempts to Conflate the 
Discriminatory Results and Discriminatory Purpose Analyses. 

 
5 Contrary to Defendants’ contentions, State’s Br. 31-32 & n.15, Interv. Br. 5-7, 
Plaintiffs do not cite to Georgia’s history of discrimination to condemn the SB 202 
legislature for the State’s past actions, but to show how Georgia’s recent electoral 
history provides context for the SB 202 legislature’s actions. See PI Br. 41-44, 59. 
See also Abbott, 138 S. Ct. at 2325; Milligan, 143 S. Ct. at 1506, 1516 (“[H]istory did 
not stop in 1960.”). Nevertheless, Georgia’s past instances of official discrimination 
in voting demonstrate a long pattern of majority-white parties using race to maintain 
political power in the State. See Wright v. Sumter Cnty. Bd. of Elections & Reg., 979 
F.3d 1282, 1307-08 (11th Cir. 2020); see also PI Br. 59.  
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This Court should reject Defendants’ attempts to impose the Brnovich 

“guideposts” for analyzing a Section 2 discriminatory results claim onto this 

discriminatory purpose claim, e.g., State’s Br. 40-41, 62-66, which Brnovich 

recognized follows the separate analytical framework described in Arlington Heights, 

see 141 S. Ct. at 2349.6 Proof of disproportionate impact is “not the sole touchstone” 

of a discriminatory purpose claim. Davis, 426 U.S. at 242. Instead, “[s]howing 

disproportionate impact, even if not overwhelming impact, suffices to establish one 

of the circumstances evidencing discriminatory intent.” McCrory, 831 F.3d at 231. 

“[T]he Supreme Court cautioned that it would be rare to find a case involving ‘a clear 

pattern, unexplainable on grounds other than race’ and that, ‘[a]bsent a pattern as 

stark as that, . . . impact alone is not determinative, and the Court must look to other 

evidence.’” GBM, 992 F.3d 1322 (quoting Arlington Heights, 429 U.S. at 266). 

Of course, discriminatory impact can be powerful circumstantial evidence of 

discriminatory intent. See Davis, 426 U.S. at 242. And some showing of 

discriminatory impact is required in a purpose case, whether under Section 2 or the 

Constitution, “to assure that the district court can impose a meaningful remedy.” 

 
6 State Defendants frame their opposition in terms of the Brnovich results guideposts, 
including the first guidepost (“usual burdens of voting”), e.g., State’s Br. 41, 64, 66; 
fourth guidepost (“opportunities provided by a State’s entire system of voting”), e.g., 
State’s Br. 62-63; and fifth guidepost (“strength of the state interests”), State’s Br. 40-
62; Brnovich, 141 S. Ct. at 2338-39.  
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Garza, 918 F.2d at 771; see also, e.g., Burton v. City of Belle Glade, 178 F.3d 1175, 

1188-89 (11th Cir. 1999); Dillard v. Baldwin Cnty. Bd. of Educ., 686 F. Supp. 1459, 

1467-68 (M.D. Ala. 1988). “This impact may be met by any evidence that the 

challenged system is having significant adverse impact on black persons today.” 

Dillard, 686 F. Supp. at 1467-68. Where plaintiffs have shown an intent to 

discriminate, they need not also offer evidence that would amount to a violation of 

Section 2’s results test. See McCrory, 831 F.3d at 231 n.8; Dillard, 686 F. Supp. at 

1468 n.10; Brnovich, 141 S. Ct. at 2349 (recognizing the purpose test is analytically 

distinct from the Section 2 results test). 

ii. Turnout from a Single Election Does Not Reveal Whether SB 
202’s Challenged Provisions Have a Discriminatory Impact. 

Defendants’ focus on overall turnout numbers for the 2022 midterm elections 

is misplaced. State’s Br. 18-20, 38; Interv. Br. 16.7 First, it is almost impossible to 

isolate the effect of one law on turnout from a single election cycle. Myriad other 

factors affect turnout, including demographic changes and political competitiveness. 

PI Ex. 41 (Burden Sur-Rebuttal 11). Indeed, the State’s own expert does not purport 

to attribute any change in turnout to SB 202. Ex. 135 (Grimmer Dep. 47:7-49:11).8   

 
7 State Defendants assert that the 2022 midterm had “record turnout.” State’s Br. 38, 
74. However, as the State’s expert acknowledged, the 2018 midterm had higher 
turnout rates than 2022. See State’s Ex. P (Grimmer ¶ 8 & p.22 Tbl. 1). 
8 Exhibits attached to this reply brief are offered to rebut facts and arguments raised 
in Defendants’ opposition briefs. See Insituform Techs., Inc. v. Amerik Supplies, Inc., 
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Second, Defendants ignore their own expert’s finding that “the Black turnout 

rate declined in the 2022 midterm election relative to the 2018 midterm election,” 

State’s Ex. P (Grimmer ¶ 33), and instead focus on overall turnout, inappropriately 

comparing a presidential election year to a mid-term election year, see State’s Br. 19. 

Third, turnout is not the same as impact. See Veasey, 830 F.3d at 260-61 

(“[W]hile evidence of decreased turnout is relevant, it is not required to prove a 

Section 2 claim of vote denial or abridgement.”); McCrory, 831 F.3d at 232. When 

Black voters succeed in overcoming the disparate burdens placed on them by a 

discriminatory law, those efforts are not revealed by an analysis of aggregate 

turnout.9 PI Exs. 41, 44, 45 (Burden Sur-Rebuttal 11-12; Fraga ¶ 49; Fraga Sur-

Rebuttal ¶¶ 12-17, 25-27); see also League of Women Voters of N.C. v. North 

Carolina, 769 F.3d 224, 243 (4th Cir. 2014). In the wake of SB 202, Black voters, 

organizations, churches, and community groups undertook extraordinary efforts to 

help voters of color mitigate SB 202’s discriminatory effects. E.g., PI Exs. 10, 11, 14 

 
No. 1:08-CV-333, 2010 WL 11493292, at *5 n.3 (N.D. Ga. Feb. 19, 2010); Giglio 
Sub. S.n.c. v. Carnival Corp., No. 12-21680, 2012 WL 4477504, at *2 (S.D. Fla. 
Sept. 26, 2012). The numbering of these exhibits continues from the exhibits 
accompanying Plaintiffs’ opening brief (identified herein as “PI Ex.”). 
9 Even if the Court were to rely on turnout data in its analysis, the turnout gap 
between white and Black voters increased markedly between the two most recent 
midterm elections, from 6.2 percentage points in November 2018 to 9.7 percentage 
points in November 2022. PI Ex. 45 (Fraga Sur-Rebuttal ¶ 32 Tbl. 1); see also State’s 
Ex. P (Grimmer ¶¶ 33-34 & Tbl. 2). 
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(Calhoun Decl. ¶¶ 29-37 (describing statewide voter outreach efforts in response to 

SB 202); Cotton Decl. ¶¶ 26-38 (same); Johnson Decl. ¶¶ 25-27 (helping voters 

obtain ID)). These third-party efforts kept some Black voters from being completely 

disenfranchised by SB 202. E.g., PI Ex. 12 (Daniel Decl. ¶¶ 11-14 (third-party 

organization informed voter his absentee ballot was rejected for ID reasons)). Any 

success of these efforts is not evidence that SB 202 did not cause harm, but rather of 

the lengths the community will go to overcome burdens imposed on the right to vote. 

A political system is not “equally open” to all members of the electorate if Black 

voters must disproportionately deploy exceptional resources simply to participate.10 

iii. Black Voters Bear the Effects of the Challenged Provisions 
More Heavily Than White Voters. 

Defendants fail to rebut ample evidence that Black voters bear the effects of 

the challenged provisions of SB 202 more heavily than white voters. See State’s Br. 

62-68; Interv. Br. 15-17. 

Voter ID for Absentee Voting. Defendants do not dispute Plaintiffs’ evidence 

that Black voters disproportionately lack Department of Driver Services (DDS)-

issued ID. PI Br. 34-36. Disparities in ID possession rates mean ID requirements will 

 
10 Likewise, that a single Black-preferred statewide candidate won reelection in 2022 
(while other Black-preferred candidates did not) can be one circumstance that is 
relevant in the discriminatory purpose analysis, see State’s Br. 63, but it is not the 
sole or most important fact. This is especially true where, as here, the community 
undertook extraordinary efforts to vote despite SB 202’s burdens. 
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have a disparate impact on Black voters. See McCrory, 831 F.3d at 231. Instead, 

Defendants contend that focusing on disparate rates of DDS ID possession is 

“misguided” because voters can submit a copy of an alternative ID with their mail 

ballot application. State’s Br. 61, 64. Defendants ignore that Black Georgians are less 

likely to have access to the resources necessary to navigate the process to obtain DDS 

ID. See PI Exs. 14, 42 (Johnson Decl. ¶¶ 9-13, 20-22, 30; Meredith ¶¶ 45-47). These 

same factors make it less likely that Black voters have access to a computer, printer, 

scanner, photocopier, or reliable transportation to a county election office to copy 

acceptable alternative ID to submit each time they request a mail ballot. PI Br. 42-43.  

Second, Defendants suggest that the roughly 243,000 voters with no DDS ID 

number or an incorrect ID number in their voter registration record are insignificant. 

See State’s Br. 64 n.21. Approximately 130,000 (53%) of those voters are Black, 

even though Black Georgians comprise just 30% of registered voters. PI Br. 34-36.11 

Hundreds of thousands of voters, a majority of whom are Black, are hardly 

insignificant. If even a fraction of these Black voters is prevented from voting, that 

number is still several times more than the “11,780 votes” that determined the 2020 

 
11 Because State election data do not record voters who did not submit or did not cure 
a mail ballot application because of an ID-related issue, the data cannot show how 
many voters were unable to cast a ballot in 2022 because of SB 202’s new voter ID 
requirement for mail voters. See Ex. 134 (Meredith Surrebuttal ¶¶ 2(a)-(b), 8-19); see 
also PI Br. 19 n.9 (describing cure process).  

Case 1:21-mi-55555-JPB   Document 617   Filed 08/24/23   Page 21 of 57

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

13 

presidential election in Georgia. PI Br. 11. Given pervasive racially polarized voting 

in Georgia, such numbers provide ample “incentive” for the legislature to enact a new 

ID requirement. See McCrory, 831 F.3d at 222 (discussing LULAC, 548 U.S. 399).  

Reduction in Drop Box Availability. Defendants’ claim that “Black voters in 

2020 and 2022 used drop boxes less frequently than white voters” is unsupported by 

the data. State’s Br. 64.12 Defense expert Dr. Justin Grimmer relies on two surveys, 

each containing fewer than 150 total drop box voters in Georgia. Ex. 133 (Burden 

Supp. Decl. 1-3). For 2022, the dataset he relies on contains only twelve (12) self-

reported drop box users in the entire State. Id. at 3. These sample sizes are far too 

small to draw conclusions about Georgia voters as a whole. Id. at 2-3.13 

Furthermore, contrary to State Defendants’ assertion, State’s Br. 64, Plaintiffs’ 

evidence shows that SB 202’s limitation on the number of drop boxes targets those 

counties with the largest Black populations for the greatest reductions: Fulton 

(reduction from 37 drop boxes in 2020 to 8 in 2022), DeKalb (33 to 5), and Gwinnett 

(24 to 6). PI Ex. 40 (Burden 28-29 & Tbl. 11). SB 202 did not simply mandate 

 
12 On August 21, 2023, State Defendants provided “updated” information from Dr. 
Grimmer indicating that his analysis no longer suggests that white voters used drop 
boxes more than Black voters in 2022. See Ex. 149 (Email dated Aug. 21, 2023). 
13 An analysis of more than 7,000 drop box ballots in Douglas County—the sole 
county in Georgia that maintained individual-level data on drop box voters—showed 
that Black voters were more likely to use drop boxes than white voters in both 
November 2020 and January 2021. PI Ex. 40 (Burden 33-34, 48-50).  
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“removing a particular dropbox,” State’s Br. 64-65; rather, it eliminated roughly 80% 

of the drop boxes in the counties with the largest Black populations, limited the days 

and times drop boxes are available, and moved them indoors. See PI Br. 37-38. This 

burden clearly falls more heavily on Black voters. Id. 

Finally, Defendants do not attempt to counter Plaintiffs’ evidence that the 

elimination of drop boxes during the final four days of voting will have a 

disproportionate effect on Black voters. Prior to SB 202, Black voters were 

significantly more likely to return absentee ballots during the final four days of an 

election, see PI Br. 37-38, the period when Defendants themselves argue that a 

mailed ballot may not be received in time to be counted, State’s Br. 8-9.14   

Line Relief Ban. Defendants’ citations to average wait times are irrelevant to 

the question of whether SB 202’s line relief ban has a disparate impact on Black 

voters. See State’s Br. 20-21, 51-52. The question is not whether most voters wait in 

long lines, but whether voters in predominantly Black precincts are more likely to 

wait in long lines. The answer is unambiguously yes. Defendants do not dispute 

Plaintiffs’ evidence that predominantly Black precincts experience longer wait times 

 
14 The State’s claim that there was no “express” statutory authority permitting drop 
boxes pre-SB 202, State’s Br. 4, 72, misleadingly omits that there was no prohibition 
on such use, and that the Secretary of State’s office “guaranteed” that some counties 
would have continued to use them even absent SB 202. PI Ex. 131 (CDR00070695).  
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than predominantly white precincts, including in the 2022 runoff elections. PI Br. 23, 

38-40.15 In addition, Defendants’ experts’ comparisons of wait times between 2020 

and 2022 are unreliable, as the data they compare are from two separate studies with 

substantially different methodologies. See PI Ex. 41 (Burden Sur-Rebuttal 9). 

Plaintiffs have also provided considerable evidence that third-party line relief 

activities enabled Black voters facing excessive wait times to remain in line to vote. 

Compare PI Br. 23, 38-40, with LWV, 66 F.4th at 937. For example, in November 

2020, Tamara Scott, who waited for four hours to vote with her autistic child and 

contemplated leaving, said, “[G]etting that food and water was one of the reasons that 

I decided to stay in line.” PI Ex. 18 (Scott Decl. ¶¶ 6-11). Hope Sims Sutton 

explained that receiving snacks during early voting for the January 2021 runoff sent 

the message that she should “keep standing in line to make sure [her] voice was heard 

in the political process.” PI Ex. 19 (Sutton Decl. ¶¶ 5-9); see also PI Exs. 10, 11 

(Calhoun Decl. ¶ 18; Cotton Decl. ¶ 10).16  

 
15 Defendants downplay the existence of long lines in the 2022 elections, which 
received nationwide news coverage. E.g., Neil Vigdor, Georgia Voters Brace for 
Long Lines and Wet Weather, N.Y. Times, Dec. 5, 2022, https://www.nytimes.com/
2022/12/04/us/politics/georgia-runoff-election-day-weather.html. 
16 Defendants claim that SB 202’s other provisions will reduce future wait times, see 
State’s Br. 51, 66-67, but the 2022 election cycle showed that long lines persist in 
Georgia. Defendants concede that about 10% of all Georgia voters—approximately 
400,000 voters—waited more than 30 minutes in line in 2022, State Br. 20, 66, and 
uncontested data shows that when long lines do occur, for whatever reason, they are 
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Out-Of-Precinct Provisional (OP) Voting. Defendants do not dispute that 

Black voters were more likely to cast OP ballots than white voters prior to SB 202. PI 

Br. 40-41. Defendants claim there has been a decline in the total number of 

provisional votes after SB 202, see State’s Br. 21, 65-66, but that number includes 

provisional ballots cast for at least six other reasons and provides no evidence about 

the impact of SB 202’s ban on counting most OP ballots. It is inevitable that fewer 

OP ballots were recorded in 2022, because SB 202 prohibits the counting of any OP 

ballots unless they are cast after 5:00 p.m. PI Ex. 57 (SB 202 § 34). The number of 

voters who were denied an OP ballot in 2022 and were therefore completely denied a 

vote is unknown, as there are no records kept of such voters. See Ex. 136 (DeKalb 

30(b)(6) Dep. Tr. 161:17-162:2). But it is undisputed that Black voters were more 

likely to cast OP ballots than white voters prior to SB 202 and, thus, are 

disproportionately impacted by a ban on almost all OP ballots. See PI Br. 40-41. 

Earlier Deadline for Submitting Mail Ballot Applications. Defendants 

allege for the first time—and without citation to any empirical evidence—that 

absentee ballot applications submitted during the week before the election (the period 

now banned by SB 202) resulted in ballots that “were almost never voted.” State’s Br. 

53. However, the State’s own election data prove this false. A majority of days of the 

 
more likely to occur in predominantly Black precincts. See PI Br. 39-40. 
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now-eliminated request period during the November 2020 election, more than half 

(52%-59%) of each day’s requested absentee ballots were cast and counted. Ex. 133 

(Burden Supp. Decl. 4-5 & Tbl. 1). Even on the Friday before Election Day, about 

one-third of requests resulted in mail ballots that were counted. Id.  

Moreover, Defendants’ discussion of the impact of SB 202’s absentee ballot 

application deadline asks the wrong question. State’s Br. 65. The question for 

purposes of disparate impact is “whether [the challenged provision] bears more 

heavily on one race than another.” Arlington Heights, 429 U.S. at 266. Dr. Grimmer’s 

conclusions are in line with Dr. Fraga’s: Black voters’ applications were 

disproportionately likely to be rejected for arriving too late in 2022. Compare State’s 

Ex. P (Grimmer ¶ 89), with PI Ex. 44 (Fraga ¶¶ 99-100 & Tbl. 7). Dr. Fraga’s 

analysis also shows that a greater percentage of all applications were rejected post-SB 

202 for being “too late” than before SB 202, and the increase was greatest for Black 

voters. PI Ex. 44 (Fraga ¶¶ 99-100 & Tbl. 7).  

iv. The Availability of Different Ways to Vote in Georgia Does 
Not Mean the Challenged Provisions Have No Disparate 
Impact.  

The State’s argument that there is no discriminatory impact because there are 

different ways to vote in Georgia, see State Br. 62-63, is an attempt to divert attention 

from the Arlington Heights standard. The plain language of both Section 2 and the 

Constitution expressly forbids “abridgment” of the right to vote on the basis of race. 
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See 52 U.S.C. § 10301(a); U.S. Const., amend. XV. Plaintiffs need not prove that the 

challenged provisions of SB 202 completely deprive Black voters of all opportunity 

to participate in the electoral system. See, e.g., LWV of N.C., 769 F.3d at 243 

(“[N]othing in Section 2 requires a showing that voters cannot register or vote under 

any circumstance.”); McCrory, 831 F.3d at 230 (rejecting the argument that “the 

disproportionate impact of the new legislation ‘depends on the options remaining’ 

after enactment of the legislation”). Indeed, the challenged provisions work together 

to burden each of the State’s methods of voting: SB 202’s absentee by-mail and drop 

box restrictions erect obstacles to absentee voting, likely pushing more Black voters 

to vote in-person, where they face longer lines than white voters. The prohibition on 

handing out food and water makes waiting in line less tolerable, and the elimination 

of most OP voting forces voters who find themselves in the wrong precinct to travel 

and wait at another precinct or accept disenfranchisement. 

* * * 

Individually and cumulatively, the evidence demonstrates that the full set of 

restrictions imposed by SB 202’s challenged provisions disproportionately affect 

Black voters. In a newly-competitive state marked by stark racial polarization in 

voting, shaving off a small number of Black votes can have an outsized political 

impact. See Clingman v. Beaver, 544 U.S. 581, 607-08 (2005) (O’Connor, J., 
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concurring in part and concurring in the judgment) (“A panoply of regulations, each 

apparently defensible when considered alone, nevertheless have the combined effect 

of severely restricting participation . . . .”); McCrory, 831 F.3d at 231. Here, SB 202’s 

challenged provisions work in concert to disproportionately burden Black voters 

more than white voters. See PI Br. 33-44. 

c. Defendants Ignore the Procedural Departures in the SB 
202 Legislative Process. 

Defendants’ attempt to characterize the legislative process as ordinary distorts 

the facts and does not tell the whole story. See State’s Br. 15-18, 27-30; Interv. Br. 9-

11. Plaintiffs have shown that the legislative process leading up to SB 202 departed 

from normal practice in meaningful ways, PI Br. 47-50, which can be “evidence that 

improper purposes are playing a role.” Arlington Heights, 429 U.S. at 267.  

The sheer quantity of election bills and the rushed speed at which they 

progressed during the 2021 legislative session—as noted by several legislators and 

county election officials—shows that SB 202’s legislative process did not comport 

with the General Assembly’s norms. See e.g., PI Br. 15-18; PI Ex. 1 (Burnough Decl. 

¶¶ 29-30); Exs. 140, 141 (Adams Dep. 42:10-43:4; Bailey Dep. 105:9-106:6).  

Likewise, the legislative process for the election bills that together became SB 

202 (“predecessor bills”) was rife with procedural departures. For example, Chairman 

Barry Fleming frequently introduced substitute bills for HB 531 during hearings on 
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the bill; those substitute bills, which often contained significant new provisions, were 

not made available in a timely manner to Black and other Democratic committee 

members, making it difficult for these legislators to meaningfully engage in the 

process. PI Ex. 1 (Burnough Decl. ¶¶ 34-38). In addition, only a handful of election 

officials testified during the hearings on HB 531, and those officials were selected by 

the proponents of the bill because they were deemed the “good ones.” See PI Br. 48.  

Similarly, despite Senator Michael Dugan’s acknowledgment that SB 241 

would be the most significant election reform since Georgia’s photo ID requirement 

in 2005, SB 241’s legislative process was rushed and non-transparent, with the 

sweeping bill passing after just three hearings. See PI Exs. 4, 5 (Harrell Decl. ¶¶ 11-

13, Jones Decl. ¶¶ 18-19); Ex. 147 (AME_000609:19-AME_000609:25). No election 

official testified during SB 241’s committee hearings. See PI Ex. 5 (Jones Decl. ¶ 18). 

SB 241 narrowly passed the Senate, and Lieutenant Governor Geoff Duncan (serving 

as president of the Senate) refused to preside over the debate because SB 241 made 

“it harder for people to vote.” PI Ex. 117 (Lt. Gov. Geoff Duncan, GOP 2.0 112 

(2021)). If HB 531 and SB 241 should count as part of the legislative process for SB 

202, State’s Br. 27, their deviations from legislative norms should also be considered.  

Defendants’ comparisons between SB 202 and HB 316 (2019) are inapt. See 

State’s Br. 13, 18. First, Defendants only compare SB 202 to one other piece of 
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legislation and provide no evidence that HB 316 represented normal legislative 

procedure. See id. Second, the two bills followed substantially different procedural 

paths. When HB 316 was passed, the legislative landscape was quite different. There 

were not around 100 election bills introduced in the same legislative session as HB 

316. See Ga. Gen. Assemb., Legislation Search, 2019-2020 Reg. Sess., 

https://www.legis.ga.gov/search?k=&s=27&t=21&p=1; PI Br. 48. No special 

committee, like the Election Integrity Committee (EIC) in 2021, was created to 

consider election bills in 2019; HB 316 was considered by committees that routinely 

govern election legislation. See PI Ex. 3 (Nguyen Decl. ¶ 38). Substantively, HB 316 

was only 39 pages long (compared with SB 202’s 90 pages) and did not impose 

stricter requirements on methods of voting. See Ex. 144 (HB 316). 

Finally, Defendants incorrectly imply that SB 202 had some level of bipartisan 

support, based only on the limited input of the nonpartisan Association of County 

Commissioners of Georgia (ACCG) and out-of-context statements of Democratic 

legislators regarding procedural matters. See State’s Br. 15-16. The ACCG’s Deputy 

Director of Governmental Affairs admitted that only some counties supported his 

proposed 10-day absentee ballot request deadline. See Ex. 146 (SOS0003186:4-

SOS0003187:4). In fact, several county election officials noted to the legislature they 

opposed a 10- or 11-day deadline. See PI Br. 26, 49; PI Exs. 126, 30 (USA-Adams-
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000026.0001-000027.0016; Adams Dep. 146:13-147:10). And these bills received 

zero votes from Black or other Democratic legislators. See PI Br. 16-18, 50; PI Ex. 1 

(Burnough Decl. ¶¶ 42, 50); Ex. 145 (USA-04065 (Senate Floor Vote for SB 241)). 

Democratic legislators asked multiple times for the process to slow down so that 

enough consideration could be given to this magnitude of a change. See, e.g., State’s 

Ex. B at Ex. 5 (SOS0003080:2-SOS0003083:3). Instead, they were effectively shut 

out of the process. See, e.g., PI Br. 15-16, 47-48 (describing private meetings between 

Republican members of the EIC but not Democratic members (all of whom are 

Black)); PI Exs. 1, 5 (Burnough Decl. ¶¶ 36-38, 46, 49; Jones Decl. ¶¶ 19-21). 

d. SB 202’s Legislative History, Including Contemporaneous 
Statements by Decisionmakers, Is Evidence of an Intent to 
Make the Political Process Less Open to Black Voters. 

Defendants do not engage with Plaintiffs’ main argument that a primary 

motivation for SB 202 was to protect the majority party in the legislature by 

impairing Black voting strength. In the words of the former Lieutenant Governor, the 

supporters of SB 202 “got scared” following the outcome of the 2020 election cycle 

and became “too focused on making voting more difficult.” PI Ex. 117 (Lt. Gov. 

Geoff Duncan, GOP 2.0 112). Targeting minority voters to achieve partisan ends 

violates Section 2 and the Constitution. LULAC, 548 U.S. at 440; see also LWV, 66 

F.4th at 924; McCrory, 831 F.3d at 222 (“[I]ntentionally targeting a particular race’s 

access to the franchise because its members vote for a particular party, in a 
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predictable manner, constitutes discriminatory purpose.”). See infra II.B.1.f. 

Individual statements by SB 202’s supporters reinforce this point. See PI Br. 

15, 32-33, 50-51 & n.21. While statements from a single legislator are not dispositive 

of the intent of the whole, see GBM, 992 F.3d at 1324; State’s Br. 34, statements 

from select legislators can be highly probative of discriminatory intent, especially 

where those legislators played an outsized role in the legislation, see, e.g., Hunter, 

471 U.S. at 229; Carrollton Branch of the NAACP v. Stallings, 829 F.2d 1547, 1552 

(11th Cir. 1987); Veasey, 830 F.3d at 236-37; Busbee v. Smith, 549 F. Supp. 494, 500, 

509 (D.D.C. 1982) (three-judge court). Likewise, contrary to Defendants’ assertions, 

statements need not directly talk about race to be indicative of racially discriminatory 

intent. See State’s Br. 33-35; Interv. Br. 10-12. Coded language and statements with 

discriminatory inferences are clearly relevant under Arlington Heights, because 

legislators rarely say on the record “that they are pursuing a particular course of 

action because of their desire to discriminate against a racial minority.” Smith v. 

Town of Clarkton, 682 F.2d 1055, 1064 (4th Cir. 1982); see also Hunt v. Cromartie, 

526 U.S. 541, 553 (1999).  

Take, for example, then-Speaker David Ralston saying that sending unsolicited 

absentee applications would “drive up turnout” and therefore be detrimental to his 

party in the November 2020 election, PI Br. 8-9, and Chairman Barry Fleming’s 
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impugning of absentee voting as “always suspect” and “shady.” PI Br. 15. These 

statements—made in an environment of enduring racially polarized elections, recent 

Black voter mobilization around absentee voting, and Black voters’ resulting 

electoral successes—betray an intent to preserve political power by limiting Black 

absentee voting. This is not partisanship “conflated with racial discrimination,” LWV, 

66 F.4th at 925; see State’s Br. 35, but instead evidence of legislators understanding 

that lower turnout and lower absentee turnout, particularly among Black voters, helps 

the majority party achieve electoral success, see infra II.B.1.f. Speaker Ralston’s 

fears came to pass when Black voters turned out in historic numbers in the 2020 

election, resulting in his party losing both U.S. Senate seats and the presidential 

contest. Targeting the ways that Black voters had mobilized and participated was the 

obvious next step for the Speaker and his legislature in order to limit Black voters’ 

growing political participation.  

The statements of non-legislator witnesses are likewise relevant. Contra State’s 

Br. 34 n.17; Interv. Br. 9-10. The “views and associated lobbying efforts” of non-

legislators can “be circumstantial evidence of the Legislature’s intent.” Order on 

Carver Dep. 5-6, ECF No. 544; see also I.L. v. Alabama, 739 F.3d 1273, 1287 (11th 

Cir. 2014); Fla. State Conf. of Branches & Youth Units of the NAACP v. Lee, 568 F. 

Supp. 3d 1301, 1305 (S.D. Fla. 2021). These include the numerous racialized 
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statements made by witnesses invited by the legislature to testify in the December 

2020 hearings—the same hearings where several election law changes that were 

ultimately incorporated into SB 202 were initially proposed. See PI Br. 11-14. Here, 

those who played a primary role in lobbying for the challenged provisions 

“translate[d] their grassroots effort into official action.” Stout by Stout v. Jefferson 

Cnty. Bd. of Educ., 882 F.3d 988, 1008 (11th Cir. 2018). 

e. Defendants’ Post-Hoc and Tenuous Justifications for SB 
202 Should Be Rejected. 

Defendants rely on post hoc and tenuous rationalizations to argue that race was 

not a motivating factor behind SB 202. See State’s Br. 40-62; Interv. Br. 13-16.  

1. Post hoc rationalizations offer no evidence as to the actual purpose of the 

legislature—the heart of the matter in a discriminatory purpose case. See United 

States v. Virginia, 518 U.S. 515, 533 (1996) (“The justification must be genuine, not 

hypothesized or invented post hoc in response to litigation.”); Singleton v. Merrill, 

582 F. Supp. 3d 924, 944 (N.D. Ala. 2022), aff’d sub nom. Allen v. Milligan, 143 S. 

Ct. 1487 (2023).  

Defendants fail to present evidence establishing that many of the justifications 

they proffer were in fact considered by the SB 202 legislature. State Defendants’ 

proffered justifications are supported almost exclusively by paragraphs 65-128 of the 

declaration of Ryan Germany, see State’s Br. 40-62, a non-legislator who has 
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conceded that he did not know the actual legislative rationale for various provisions 

of SB 202, see, e.g., Ex. 138 (Germany Dep. 159:10-21 (noting he could not speak to 

the legislature’s rationales), 174:16-22 (same)). These paragraphs of Mr. Germany’s 

declaration do not include any citations to the legislative record or other evidence that 

these rationales were actually considered by the legislature, let alone that they were 

the sole motivation. See State’s Ex. B (Germany Decl. ¶¶ 65-128). Such conjecture is 

irrelevant to the discriminatory purpose analysis and should not be credited by this 

Court. Cf. Singleton, 582 F. Supp. 3d at 944.  

2. Furthermore, the tenuousness between the rationales offered in support of 

SB 202 and the challenged provisions reinforces the conclusion that those rationales 

are pretext to target Black voters. See PI Br. 18-26, 54-58.  

Defendants’ arguments that SB 202’s challenged provisions serve Georgia’s 

interests in preventing fraud and increasing voter confidence, see, e.g., State’s Br. 45-

47, 57, 60; Interv. Br. 13, are pretextual, as evidenced by the lack of evidence of 

widespread fraud in 2020, and the Secretary of State’s repeated assurances to the 

legislature that the election was secure, see PI Br. 10-11; PI Ex. 117 (Lt. Gov. Geoff 

Duncan, GOP 2.0 110). States’ legitimate interest in preventing voter fraud is not a 

blank check to enact restrictions that bear more heavily on minority voters in order to 

serve partisan ends. See infra II.B.1.f. Throughout late 2020 and early 2021, the 
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Secretary of State’s office confirmed to the legislature numerous times that 

widespread voter fraud did not exist in the 2020 election. See PI Br. 10-11. The 

evidence of an “appearance” of fraud, see, e.g., State’s Br. 12, 57, 60-61, that before 

the legislature at the time was based on racialized stereotypes about fraud and 

criminality in the Black community, see PI Br. 44-47, 56, or misunderstandings about 

Georgia election procedures, e.g., Ex. 139 (Mashburn Dep. 175:25-178:1); PI Ex. 7 

(Parent Decl. ¶ 23). Defendants admit there were no substantiated incidents of fraud 

involving Georgia’s drop boxes, State’s Br. 5-6 & n.1, and Georgia law pre-SB 202 

already prohibited ballot harvesting and campaigning at polling places, see PI Br. 22 

& n.11. The “perception” of intimidation and undue influence outside polling places, 

State’s Br. 48-53, was directed at line relief efforts in areas with significant Black 

populations. PI Br. 56-57. At least one prominent allegation of intimidation was 

advanced by an accuser who the State’s own witness described as “full-on racist.” See 

Ex. 139 (Mashburn Dep. 161:7-164:4). That some county election officials 

encouraged line relief efforts in their counties belies Defendants’ characterizations of 

these efforts. E.g., PI Exs. 35, 10 (Kidd Dep.131:2-135:10; Calhoun Decl. ¶ 18). 

Moreover, Defendants provide no evidence of the reliability of any voter complaints 

allegedly received by the State, nor evidence that these complaints were before the 

legislature. See, e.g., State’s Br. 47, 54, 59-60; State’s Ex. B (Germany Decl. ¶¶ 18-
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19, 68, 80, 104) (failing to include the complaints themselves, details about the 

complaints, or evidence they were known by the legislature).  

State Defendants also claim that limiting the number of drop boxes permitted 

in each county furthers the State’s interest in “uniformity in voting.” State’s Br. 31. 

Yet, they fail to explain how systematically decreasing the number of drop boxes 

available in counties with high Black populations creates “uniformity.” See PI. Br. 

37; PI Ex. 40 (Burden 26-29). 

Defendants point to no evidence that an 11-day absentee ballot request 

deadline was required to meet the State’s interests, instead of the less discriminatory 

alternative of a 7- or 8-day deadline that was requested by county election officials. 

See PI Br. 49, 57; see also State’s Ex. H (Germany Dep. 130:10-20). In fact, county 

election officials spoke in opposition to many provisions in SB 202, HB 531, and SB 

241, including the 11-day deadline. See PI Br. 48-50; cf. LWV, 66 F.4th at 919.  

The record also lends no support for State Defendants’ post-hoc justifications 

regarding why SB 202 did not allow voters to verify their identity using the last four 

digits of their Social Security number (SSN4) on an absentee ballot application. 

State’s Br. 61-62. To the contrary, during the 2021 legislative session, legislators 

admitted SSN4 would be sufficient to verify a voter’s identity and had committed to 

including this provision for absentee ballot applications but failed to do so. See PI Ex. 
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83 (AME 001042:4-13); see also Ex. 139 (Mashburn Dep. 171:20-172:10).  

State Defendants make the completely counterintuitive claim that eliminating 

OP provisional voting helps ensure that voters will not be disenfranchised. State’s Br. 

57-58. In fact, where previously several thousand voters had their ballots counted for 

statewide offices when they cast OP provisional ballots, under SB 202 most OP 

voters are denied this opportunity unless they have the time and resources to travel to 

another polling location. See PI Br. 41. The legislature’s main justification for 

limiting OP ballots was based on wildly inaccurate data. See PI Br. 57-58. Defendants 

provide no evidence that any election official testified that processing OP ballots was 

a burden. See State’s Br. 10-11; State’s Ex. B (Germany Decl. ¶¶ 108-114). Georgia 

has counted OP ballots for almost two decades without incident. See PI Br. 24.17 It 

was not until Black voters began exercising their political power in large enough 

numbers that the legislature decided to target these means of voting, which were used 

 
17 Defendants cite Brnovich, 141 S. Ct. at 2345, 2350, for the proposition that Georgia 
could have banned counting all OP ballots. E.g., State’s Br. 55. The facts surrounding 
SB 202 are fundamentally different than the facts in Brnovich. Arizona had never 
permitted OP voting, while Georgia had allowed it for almost two decades. See PI Br. 
24. Further, the share of OP votes cast in Georgia was not consistently “diminishing,” 
141 S. Ct. at 2344, but remained relatively steady from 2016-2020. See PI Br. 24-25. 
In addition, unlike in Brnovich, SB 202’s near-ban on counting OP ballots was 
coupled with a host of other restrictions targeting practices used disproportionately by 
Black voters. See McCrory, 831 F.3d at 232 (“The sheer number of restrictive 
provisions in [the challenged law] distinguishes this case from others.”). 
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disproportionately by Black voters. See PI Br. 24, 40-41; McCrory, 831 F.3d at 232. 

f. Evidence Under the Remaining Arlington Heights Factors 
Demonstrates That an Intent to Disenfranchise Black 
Voters Motivated SB 202’s Challenged Provisions. 

Cumulatively, the facts in this case demonstrate that SB 202 was enacted 

“because of,” not merely “in spite of,” its effect on Black voters, Personnel Adm’r of 

Mass. v. Feeney, 442 U.S. 256, 279 (1979); PI Br. 27-61; that the legislature targeted 

Black voters precisely because Black voters overwhelmingly vote against the 

majority party in the legislature, PI Br. 60; and that the harm to Black voters was 

foreseeable, see PI Br. 17, 51-52. 

1. Defendants ignore that using race to achieve partisan ends violates Section 2 

and the Constitution. See State’s Br. 35; Interv. Br. 14. In Georgia, race can be a 

reliable predictor of voting preference precisely because voting is so highly polarized 

in the State. See PI Br. 60; PI Exs. 1, 5 (Burnough Decl. ¶ 15; Jones Decl. ¶ 12). 

Georgia’s stark racial polarization in voting allows the legislative majority to achieve 

its ends most easily by fashioning voting changes, even small changes, that impact 

Black voters disproportionately. Indeed, when a legislative majority acts to achieve 

partisan ends by targeting voters by race because those voters are unlikely to vote for 

the majority party, that “constitute[s] racial discrimination.” McCrory, 831 F.3d at 

233; see also LULAC, 548 U.S. at 427-28, 440; Hunter, 471 U.S. at 233.  

2. Second, considerable record evidence demonstrates that SB 202’s disparate 
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effects were foreseeable. Contra State’s Br. 36-38; see PI Br. 51-52; PI Exs. 1, 5 

(Burnough Decl. ¶ 30 (“[W]e [legislators], alongside many organizations that 

represent voters of color, continued to point out the disparate impact posed by many 

of the bills.”); Jones Decl. ¶ 26 (“. . . I knew the disproportionate harm both bills 

posed to African-American voters and that the bills’ disparate impact was the 

ultimate intent of the bill.”)). The legislative record makes clear that evidence of the 

foreseeable impact of the challenged provisions was provided by several nonpartisan 

county election officials, see PI Br. 48-50, and members of the public, see PI Br. 17, 

52 (collecting cites); PI Exs. 1, 5 (Burnough Decl. ¶¶ 39, 47; Jones Decl. ¶ 18); not 

just “legislative opponents,” State’s Br. 36-37.  

Defendants also criticize Plaintiffs for lacking evidence about whether the 

legislature affirmatively considered demographic information, State’s Br. 38, 

ignoring that Plaintiffs were denied legislative discovery of just this type of evidence. 

Order on Leg. Disc., ECF No. 539. The State cannot use the assertion of legislative 

privilege “as both a sword and a shield.” Doe v. Nebraska, 898 F. Supp. 2d 1086, 

1126 (D. Neb. 2012). Nevertheless, legislators are familiar with the demographics of 

their supporters and opponents, as well as with the different methods of voting 

preferred by different groups of voters. See PI Br. 7; PI Exs. 1, 5 (Burnough Decl. 

¶¶ 15-16; Jones Decl. ¶¶ 12, 20). Finally, Defendants assert that the foreseeable 
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“disparate impact . . . fail[ed] to materialize.” State’s Br. 38. Plaintiffs’ evidence 

demonstrates otherwise. See PI Br. 34-44; supra II.B.1.b. 

2. Defendants Fail to Meet Their Burden to Prove that the 
Challenged Provisions Would Have Been Passed Absent a 
Racially Discriminatory Purpose. 

Because Plaintiffs are likely to prove that racial discrimination was a 

motivating factor behind the challenged provisions, “the burden shifts to the law’s 

defenders to demonstrate that the law would have been enacted without this factor.” 

Hunter, 471 U.S. at 228; see also Mount Healthy City Sch. Dist. Bd. of Educ. v. 

Doyle, 429 U.S. 274, 287 (1977). Although Defendants do not explicitly address their 

burden shifting, they dedicate large portions of their oppositions to potential 

justifications for SB 202. See State’s Br. 40-62; Interv. Br. 13-15. However, the 

standard is not whether any potential objective reason exists to justify the law; at this 

step, “courts must scrutinize the legislature’s actual nonracial motivations to 

determine whether they alone can justify the legislature’s choices.” McCrory, 831 

F.3d at 221 (emphasis added); see, e.g., Stanley v. City of Dalton, 219 F.3d 1280, 

1293 (11th Cir. 2000); DeKalb Cnty. v. U.S. Dep’t of Labor, 812 F.3d 1015, 1021 

(11th Cir. 2016) (“It is not enough that the evidence prove[s] that the [employer] 

could have in retrospect made its employment decision on legitimate grounds.”). 

As set forth in Section II.B.1.e, supra, Defendants’ alleged justifications are 

post hoc, tenuous, or pretextual. Under a fair reading of the facts, the Georgia 
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legislature would not have imposed the new burdens on absentee voting, including 

dramatically limiting drop boxes, had Black voters not begun to use absentee voting 

disproportionately starting in 2018 and used it to achieve historic electoral successes 

in 2020. The legislature would not have prohibited line relief activities if such 

activities had not encouraged Black voters to stay in long lines to vote. And the 

legislature would not have prohibited counting most OP ballots but for its desire to 

shave off Black votes. The record shows the Georgia legislature would not have made 

these changes if these provisions did not make voting more difficult for Black voters. 

 Plaintiffs Are Entitled to Injunctive Relief. 

1. Irreparable Harm Has Already Occurred and Will Continue to 
Occur If the Challenged Provisions are Not Enjoined. 

Defendants ignore abundant evidence of harms that occurred during the 2022 

elections. Compare State’s Br. 63-69 and Interv. Br. 15-17, with PI Br. 34-44. This 

includes, but is not limited to, the testimony of several Black voters who were 

disenfranchised by SB 202. For example, Helen Lockette’s absentee ballots for the 

2022 elections did not count because her voter registration file contained an incorrect 

driver’s license number. PI Exs. 16, 43 (Lockette Decl. ¶¶ 13-15; Meredith Supp. 

Decl. ¶ 5). Donald Jumper and Sebastian Mason were disenfranchised in the 

December 2022 runoff election because they mistakenly appeared to vote at the 

wrong precinct before 5:00 p.m. and did not have time to travel to and wait in line 
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again at their assigned precincts. PI Exs. 15, 17 (Jumper Decl. ¶¶ 4-8; Mason Decl. ¶¶ 

4-8). “[O]nce the election occurs, there can be no do-over and no redress. The injury 

to these voters is real and completely irreparable if nothing is done to enjoin this 

law.” LWV of N.C., 769 F.3d at 247; see also Order on Prelim. Inj. 31, ECF No. 613. 

Abridging the right to vote, and not just outright denial, is itself an irreparable 

injury. See, e.g., Reynolds v. Sims, 377 U.S. 533,  555 (1964); Gonzalez v. Governor 

of Ga., 978 F.3d 1266, 1272 (11th Cir. 2020); Alpha Phi Alpha Fraternity Inc. v. 

Raffensperger, 587 F. Supp. 3d 1222, 1320 (N.D. Ga. 2022). In addition, where 

Congress has provided for governmental enforcement of a statute through injunctive 

relief—as with the Voting Rights Act, 52 U.S.C. § 10308(d)—irreparable harm is 

presumed. See Harris v. Graddick, 593 F. Supp. 128, 135 (M.D. Ala. 1984); United 

States v. Berks Cnty., Penn., 277 F. Supp. 2d 570, 578 (E.D. Pa. 2003). SB 202’s 

challenged provisions disproportionately harm Black voters, and that injury will 

continue in 2024 if the challenged provisions are not enjoined. 

a. Plaintiffs’ Timing of Filing the Motion Does Not Prevent 
Finding Irreparable Harm. 

Defendants’ arguments that Plaintiffs unreasonably delayed in filing this 

Motion are unfounded and disregard the unique nature of voting rights cases. See 

State’s Br. 69-70; Interv. Br. 20-23.  

1. Plaintiffs timely filed this Motion to remedy harms in advance of the 2024 
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election cycle. Injury in voting cases is cyclical and recurring, as voters’ rights are 

violated anew each time an election is held. See League of Women Voters of Fla., 

Inc., v. Detzner, 314 F. Supp. 3d 1205, 1223 (N.D. Fla. 2018); LWV of N.C., 769 F.3d 

at 247. The only cases State Defendants cite in support of their undue-delay argument 

are trademark cases, which are factually distinct because the harm of trademark 

violations compounds daily. See State’s Br. 70 (citing Wreal, LLC v. Amazon.com, 

Inc., 840 F.3d 1244, 1248 (11th Cir. 2016); Romanick v. Mitchell, No. 2:21-CV-0065, 

2021 WL 5034369, at *5 (N.D. Ga. July 13, 2021)). Plaintiffs have litigated this case 

expeditiously. When the prospect of a trial this year became unlikely, see Revised 

Sched. Order, ECF Nos. 400; Order Mot. to Extend Disc., ECF No. 496, Plaintiffs 

filed their motion about two months later. “Had Plaintiffs filed their motion[] earlier, 

their prospective harms would not have been imminent, but had they filed any later, 

their relief may have been barred by Purcell [v. Gonzalez, 549 U.S. 1 (2006)].” Order 

on Line Relief Prelim. Inj. 33-34, ECF 614. Without a trial date, preliminary 

injunction is the only means to prevent irreparable harm during the 2024 elections.  

2. That Plaintiffs did not move for an injunction before the 2022 election does 

not weigh against a finding of harm. As in many voting cases seeking prospective 

relief, Plaintiffs needed substantial data in the control of Defendants to prosecute 

their claims, some of which Defendants refused to produce until ordered to do so by 
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this Court and which took considerable time to analyze. See Ga. Coalition for the 

People’s Agenda v. Kemp, 347 F. Supp. 3d 1251, 1268 (N.D. Ga. 2018); Ohio State 

Conference of N.A.A.C.P. v. Husted, 768 F.3d 524, 560-61 (6th Cir. 2014). Plaintiffs’ 

Motion relies on substantial information not available to them until late 2022 and 

early 2023, including documents and deposition testimony. Cf. Wreal, 840 F.3d at 

1248-49 (denying PI motion that relied solely on evidence plaintiff had when 

complaint was filed). Plaintiffs here promptly filed this motion only four weeks after 

the Court denied their motion on legislative discovery, Order, ECF No. 539, and only 

two weeks after the close of all discovery, see Order, ECF No. 496; e.g., LWV of 

N.C., 769 F.3d 224 (PI filed after discovery was conducted). Plaintiffs’ timing of this 

Motion is reasonable in light of the nature of the claim, necessary discovery, and 

imminent harm that accompanies violations of the right to vote. 

2. Any Burden to the State in Granting an Injunction is Outweighed 
by SB 202’s Burden on Voters and the Public Interest in 
Protecting the Right to Vote. 

Defendants have failed to show a substantial risk of harm, confusion, or 

disruption in the upcoming 2024 elections if Plaintiffs’ injunction is granted. See, 

e.g., Jacksonville Branch of NAACP, 635 F. Supp. 3d. at 1300-01. 

Defendants do not present any evidence that implementing an injunction at this 

time would result in voter confusion or administrative challenges beyond those 

ordinarily experienced due to regular changes in election procedures. See State’s Br. 
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72-73; Interv. Br. 25-26. The State acknowledges it regularly changes election laws 

between election cycles. See State’s Br. 73 (describing changes in election laws in 

2020 and 2022). “Administrative convenience” cannot justify a set of procedures that 

impinge upon a fundamental right. Taylor v. Louisiana, 419 U.S. 522, 535 (1975); 

LWV of N.C., 769 F.3d at 244 (“Section 2 does not prescribe a balancing test under 

which the State can pit its desire for administrative ease against its minority citizens’ 

right to vote.”). Nor can Defendants’ unsupported claims of public confusion. See 

Jacksonville Branch of NAACP, 635 F. Supp. 3d. at 1301. Under Defendants’ theory, 

a court could never enjoin an election law because it would change policies from one 

election to the next, thereby completely defeating Congress’ intent when it authorized 

lawsuits to prevent racial discrimination in voting.  

To the contrary, State and county election officials have testified that there is 

sufficient time before the 2024 elections to implement the necessary changes without 

causing significant voter confusion or administrative burden. As to the ID 

requirements for absentee ballot applications, a preliminary injunction would merely 

require Georgia to utilize the same ID requirements currently used for returning 

absentee ballots. See PI Ex. 27 (SOS 30(b)(6) Dep. 276:25-278:2). That system 

imposes no hardship on the State. See, e.g., Martin v. Kemp, 341 F. Supp. 3d 1326, 

1339-40 (N.D. Ga. 2018). Based on the Defendants’ own testimony, the Secretary of 
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State’s office could complete changes to the absentee ballot applications in 2023 and 

still meet all printing deadlines. See Ex. 137 (SOS 30(b)(6) Dep. 289:6-291:23).   

As to drop boxes, line relief, OP ballots, and the absentee ballot request period, 

a preliminary injunction will simply require Georgia to continue using an election 

system the State itself developed and used successfully in the years preceding the 

enactment of SB 202. State Defendants would have a minimal role if the Court 

ordered changes to these provisions. Exs. 142, 148 (Evans Dep. 226:15-229:1; SEB 

30(b)(6) Dep. 149:19-25). County election officials have stated that an injunction 

returning to the previous rules for these provisions could be implemented quickly and 

without significant administrative burden or voter confusion. See, e.g., Exs. 143, 136 

(Kidd Dep. 156:15-20 (reverting to pre-SB 202 OP ballot rules would not cause voter 

confusion), id. at 121:13-122:13 (reverting to pre-SB 202 drop box rules); DeKalb 

Cnty. 30(b)(6) Dep. 169:22-170:14 (noting that only poll worker training would be 

necessary to return to previous OP ballot rules)).  

Neither the State nor the public has a legitimate interest in enforcing an 

intentionally discriminatory statute. See Democratic Exec. Comm. of Fla. v. Lee, 915 

F.3d 1312, 1327 (11th Cir. 2019); United States v. Metro. Dade Cnty., 815 F. Supp. 

1475, 1478 (S.D. Fla. 1993); Dillard v. Crenshaw Cnty., 640 F. Supp. 1347, 1363 

(M.D. Ala. 1986). As the Plaintiffs are likely to show that Section 2 and 
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constitutional violations exist, delaying a remedy would only increase the voter 

confusion, burdens, and costs Defendants argue would result from granting a 

preliminary injunction. See NAACP-Greensboro Branch v. Guilford Cnty. Bd. of 

Elections, 858 F. Supp. 2d 516, 526 (M.D.N.C. 2012). 

 Purcell Does Not Preclude the Requested Relief. 

Plaintiffs filed this motion nearly 10 months before the next scheduled federal 

election in March 2024. Purcell does not apply where, as here, the next federal 

election is not imminent and Georgia’s “election machinery” for that election is not 

“already in progress.” Reynolds, 377 U.S. at 585; see also Jacksonville Branch of 

NAACP v. City of Jacksonville, No. 22-13544, 2022 WL 16754389, at *2 (11th Cir. 

Nov. 7, 2022) (noting that applying Purcell even “five months prior to the elections” 

would unreasonably “extend the ‘eve of an election’ farther than we have before.”); 

cf. Purcell, 549 U.S. at 4-5 (weeks before an election); League of Women Voters of 

Fla., Inc. v. Fla. Sec’y of State, 32 F.4th 1363, 1371 (11th Cir. 2022) (less than four 

months before voting began).18 As this Court has found, and as set forth above, 

 
18 Intervenors erroneously apply the test from Justice Kavanaugh’s concurrence in the 
stay order in Merrill v. Milligan, 142 S. Ct. 879 (2022) (Kavanaugh, J., concurring), 
stay vacated sub nom. Allen v. Milligan, 143 S. Ct. 2607 (2023). Interv. Br. 23-26. In 
staying the initial preliminary injunction in Milligan, the Supreme Court was 
concerned with “Alabama’s congressional districts be[ing] completely redrawn 
within a few short weeks” of the primary elections. Milligan, 142 S. Ct. at 879. We 
are not “in the period close to an election” such that this analysis applies, and this 
case does not involve the complex process of redrawing district lines statewide. Id. at 
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arguments that we are too close in time to the 2024 elections are unfounded. See 

Order, ECF 614 at 36-39. 

 This Court Has the Power to Fashion Equitable Relief in the 
Interests of Justice.  

Finally, this Court is not limited to striking the challenged provisions of SB 

202 altogether, see State’s Br. 72, but instead has the power to fashion whatever 

remedy the interests of justice so require. See, e.g., Martin, 341 F. Supp. 3d at 1341-

42 (creating new procedures for an absentee ballot cure process); Salazar v. Buono, 

559 U.S. 700, 722 (2010). This Court also has the power to grant relief on some, 

rather than all, of the challenged provisions. See Brockett v. Spokane Arcades, Inc., 

472 U.S. 491, 506 (1985). Likewise, if this Court determines relief is not appropriate 

for the March 2024 presidential primary elections, this Court has the power to grant 

relief for the May 2024 primary and November 2024 general elections. E.g., Martin, 

341 F. Supp. 3d at 1339-40 (entering relief in October of an election year). 

III. CONCLUSION 

The totality of relevant facts demonstrates that the challenged provisions of SB 

202 were enacted “because of,” not merely “in spite of,” their racially disparate 

impacts. Feeney, 442 U.S. at 279. Accordingly, Plaintiffs respectfully request that 

their Motion for a Preliminary Injunction be granted. 

 
880; see Order, ECF No. 614 at 37-39. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

 
IN RE GEORGIA SENATE BILL 202 
 

 Master Case No. 
1:21-MI-55555-JPB 

 
UNITED STATES OF AMERICA, 
 
   Plaintiff, 
 
              v. 
 
THE STATE OF GEORGIA; et al., 
 
   Defendants,  
 
THE REPUBLICAN NATIONAL 
COMMITTEE; et al., 
 
   Intervenor-Defendants. 
 

 

Civil Action No. 
1:21-CV-2575-JPB 

 
 

 
DECLARATION OF RACHEL EVANS  

IN SUPPORT OF PLAINTIFFS’ REPLY IN SUPPORT OF  
PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION 

 
  
I, Rachel R. Evans, hereby declare: 

1. All facts set forth herein are based on my personal knowledge, and if 

called upon to testify as to the contents of this Declaration, I could and would do 

so. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

 
IN RE GEORGIA SENATE BILL 202 
 

 Master Case No. 
1:21-MI-55555-JPB 

 
UNITED STATES OF AMERICA, 
 
   Plaintiff, 
 
              v. 
 
THE STATE OF GEORGIA; et al., 
 
   Defendants,  
 
THE REPUBLICAN NATIONAL COMMITTEE; 
et al., 
 
   Intervenor-Defendants. 
 

 

Civil Action No. 
1:21-CV-2575-JPB 

 

SUPPLEMENTAL DECLARATION OF DR. BARRY BURDEN 

Pursuant to 28 U.S.C. § 1746, I, Dr. Barry Burden, make the following declaration: 
 
The United States asked me to examine two claims made by the State Defendants in a July 27, 
2023 brief (ECF No. 601). The first assertion is that Black voters have been less likely than 
white voters to return absentee ballots via drop boxes. The second assertion is that, under the pre-
SB 202 regime, a large majority of absentee ballot requests submitted during the last week of 
early voting did not result in ballots actually being cast by voters. I believe that the available 
empirical evidence does not support either claim.  
 
I. The State Does Not Have Sufficient Evidence to Support Its Claim That Black Voters 
Used Drop Boxes Less Than White Voters  
 
The State’s July 27, 2023 brief cites to the report of Dr. Grimmer for the proposition that Black 
voters used drop boxes less than white voters during the 2020 and 2022 elections (ECF No. 601 
at 64). The evidence Dr. Grimmer cites, however, does not reliably support the conclusion that 
he draws.   
 
In his February 14, 2023 report, Dr. Grimmer states that he “used the [2020] SPAE [dataset] to 
predict drop box use in Georgia” and found that, “among mail-in absentee voters, that Black 
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voters were slightly less likely than white voters to report returning their ballots via drop box…” 
(p. 125-6, emphasis added) (ECF No. 601-17).1 No details about the analysis were provided in 
the report to facilitate evaluation of Dr. Grimmer’s conclusion. However, the statistical computer 
code provided later by Dr. Grimmer reveals his methodology. The methodology differs from 
what is stated in his report in crucial ways. The methodology also suffers from other serious 
problems that render it unreliable. 
 
First, Grimmer incorrectly categorizes any absentee voter who returned their ballot using a 
method other than the mail as being a drop box user. His definition includes people who reported 
that they brought their ballots to neighborhood polling places or voting centers.2 This is 
obviously quite different from an analysis of drop box usage per se. 
 
Second, even using Dr. Grimmer’s overly broad categorization of what constitutes drop box 
usage, the SPAE dataset includes only 122 people in Georgia who were drop box users. Of these, 
only 33 are Black. These small sample sizes are not reliable bases on which to make 
comparisons between racial groups, let alone to estimate a multivariate regression model as 
Grimmer does.3 
 
When drop box users are more accurately identified as only those individuals who reported that 
they returned ballots via a “drop box used only for ballots,”4 the number is reduced to 45 
respondents. Of these drop box users, a mere 16 respondents identify as Black. With such a small 
number of observations, a reliable comparison of drop box usage rates by race is not possible. 
This is because the tiny samples make the statistical uncertainty unreasonably high. The 95% 
confidence intervals – indicating where the true values likely lie – range from 36.3% to 57.4% 
among white voters who cast absentee ballots and range from 24.2% to 55.5% among Black 
voters who cast absentee ballots.5 Given these wide regions of uncertainty, no reliable 
determination can be made from the SPAE data about whether Black or white absentee voters 
were more likely to return ballots via drop boxes. 
 
Finally, the analysis Dr. Grimmer conducts answers the wrong question. He estimates a 
multivariate regression model, using numerous control variables that are not mentioned in his 
report. Thus, rather than asking whether Black voters were more or less likely than white voters 

 
1 The Survey of the Performance of American Elections (SPAE) is a national survey of registered voters conducted 
after each federal general election. 
2 Line 1976 of his replication R code shows that the drop box variable he created is comprised of people who used a 
ballot drop box but also those who returned absentee ballots at a main election office, a neighborhood polling place, 
and a voting center (categories 4, 5, 6, and 7 of Q29). 
3 The more appropriate approach would apply the sample weights provided as part of the SPAE dataset. Applying 
these weights reduces the sample of people who say they used drop boxes further to 112 (27 of whom are Black). 
Dr. Grimmer does not explain why he neglects to apply the sample weights in this analysis despite applying them in 
other analyses within the same R code file. 
4 This is category 4 of Q29. Even this category may be problematic because the full text is a “Drop box used for 
ballots, not located at an election office or polling place.” Because some drop boxes were installed outside of or near 
to election offices and polling places, it is not clear how a respondent would answer if they used such boxes. The 
survey question does not include a response category for drop boxes not at such locations, so it seems that 
respondents who used drop boxes would be more likely to select this category than any of the others, which are even 
less appropriate. Regardless, this ambiguity raises more doubts about Dr. Grimmer’s analysis of drop box usage. 
5 These calculations are based on the unweighted data that Dr. Grimmer analyzed. 
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to use drop boxes in Georgia – a question that the SPAE unfortunately cannot answer in a 
reliable fashion for reasons I have documented – Dr. Grimmer instead estimates a different 
quantity: whether Black individuals were more likely to do so after eliminating differences 
between the races in terms of partisanship and demographic characteristics. This ignores a key 
point of my report, namely that white and Black voters use different voting methods in part 
because of demographic differences. His analysis imagines an alternative version of Georgia in 
which white and non-white residents have equivalent partisan preferences, employment statuses, 
levels of formal education, disabilities, and counties of residence. 
 
Additional analysis conducted by Dr. Grimmer since his initial report and deposition do not 
resolve these problems. In a May 1, 2023 deposition, Dr. Grimmer testified that he has replicated 
the result from the SPAE dataset using data from another academic data source, the Cooperative 
Election Study (CES). That survey also includes respondents from Georgia and asks them 
whether and how they received and returned ballots in the most recent federal elections. In the 
deposition Dr. Gimmer reported that he had “completed” his CES analysis. He stated that it 
showed that “White voters were more likely to use drop boxes than Black voters in Georgia in 
2020” and that “in 2022, White voters continued to be more likely to use drop boxes than Black 
voters” (p. 184 of deposition transcript).  
 
The CES datasets suffer from most of the same problems as the SPAE and thus provides 
unreliable evidence about the relative rates of usage of drop boxes by Black and white voters in 
Georgia elections. The 2020 CES dataset includes only 142 total individuals who report 
returning ballots to drop boxes in Georgia. Of those, 99 are white and 31 are Black (with the 
remaining 12 respondents belonging to other racial and ethnic groups).  
 
The CES does have a benefit over the SPAE in that it includes a weight that not only accounts 
for distortions in the sample but also draws on objective information from state voter files to 
determine which respondents actually voted in the election. Comparing the official State of 
Georgia data on each voter’s method of voting to the self-reports in the CES shows that some 
survey respondents apparently misreported how they returned their ballots. When employing this 
post-election weight provided in the dataset, there are 62 white and 37 Black voters who report 
using drop boxes in 2020. Although these sample sizes are larger than in the SPAE dataset that 
Dr. Grimmer chose to analyze in his report, they nonetheless result in confidence intervals that 
are too wide to yield reliable conclusions about which racial group used drop boxes at higher 
rates, particularly when using the weights provided in the CES dataset. 
 
Dr. Grimmer notes that he also analyzed the 2022 CES. The survey is less reliable than the 2020 
version of the CES for estimating drop box usage rates for two reasons. First, the dataset is still 
preliminary and does not yet contain a weight that also uses objective information about whether 
respondents actually voted. Second, the number of self-reported drop box users is much lower 
than in 2020. Only 12 respondents – nine of them white and three of them Black – report using 
drop boxes in Georgia in 2022. It is difficult to imagine how Dr. Grimmer could analyze such 
sparce data in an informative way. 
 
On August 21, 2023, counsel for the United States forwarded to me a message from counsel for 
the State of Georgia about an error in Dr. Grimmer’s CES analysis. According to the email from 
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counsel for the State, when the computer code is corrected, “[Dr. Grimmer] finds that 1.8% of 
white voters and 1.9% of Black voters used drop boxes in the 2022 election,” which the email 
indicated is not a statistically significant difference. Based on this email, Dr. Grimmer’s analysis 
no longer supports his claim that white voters were more likely than Black voters to use absentee 
ballot drop boxes in the 2022 election. However, because of the problem of small sample sizes 
described above, neither this new conclusion nor his previous conclusion are reliable evidence 
about racial differences in drop box usage in Georgia. 
 
II. It is False That Absentee Ballots Requested in the Final Week Were Usually Not Voted 
 
Under SB 202, absentee ballot applications must be submitted at least 11 days before Election 
Day, rather than the prior deadline of four days before Election Day. The State contends that 
most absentee ballots issued during the now-eliminated days of the request period were never 
cast. See State’s July 27, 2023 brief (ECF 601 at 9, 53) citing July 27, 2023 Ryan Germany 
declaration at paragraph 99 (ECF 601-3). 

The United States asked me to evaluate a paragraph in Ryan Germany’s declaration in which Mr. 
Germany claims that under the pre-SB 202 regime, ballots associated with mail ballot 
applications submitted during the final week of early voting “were almost certain not to be cast” 
(Germany Declaration paragraph 99). There is no evidence cited in Mr. Germany’s declaration 
for the claim that a large majority of voters who submitted absentee ballot requests in the final 
week did not actually return ballots in time for counting. To my knowledge, none of the expert 
witnesses for the State provides such evidence. 

To evaluate this assertion, I draw upon publicly available data in the Georgia Secretary of State’s 
“Voter Absentee File” from the November 2020 election. This file records the application date of 
each absentee ballot request and the status of each ballot that was returned by a voter. This 
allows me to determine what share of absentee ballot requests on each day resulted in absentee 
ballots that were accepted for counting.  
 
There are four status codes in the “Voter Absentee File.” A code of main relevance here is the 
“A” code that indicates an absentee ballot was accepted. Three other codes indicate cases where 
ballots were cancelled, spoiled, or rejected. Cases where no codes are provided appear to indicate 
ballots were not returned, so I treat that as a fifth ballot status category. To focus on dispositions 
only of absentee ballots, I limit the analysis to ballots whose “style” is defined in the dataset as 
“mailed” rather than “electronic” or “in person.” 
 
Table 1 reports the ballot statuses connected to absentee ballot applications submitted on each of 
the last seven days permitted for such requests in the November 2020 election. Voters would not 
have been permitted to submit applications during these days if SB 202 had been in effect. I have 
calculated the percentages of applications submitted each day that resulted in:  

(1) ballots that were not returned for counting,  
(2) ballots that were returned and accepted for counting, and 
(3) ballots that were cancelled, rejected, or spoiled. 
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Table 1. Statuses of Absentee Ballot Requests by Application Date 
in the November 2020 Election (Last Seven Days) 

 

Date Applications 
Submitted Ballots Unreturned Ballots Returned and 

Accepted 
Ballots Cancelled, 

Rejected, or Spoiled 
10/24 4,180 1,046 25.0% 2,451 58.6% 683 16.3% 
10/25 2,340 631 27.0% 1,287 55.0% 422 18.0% 
10/26 7,537 1,947 25.8% 4,333 57.5% 1,257 16.7% 
10/27 6,174 1,896 30.7% 3,216 52.1% 1,062 17.2% 
10/28 4,958 1,912 38.6% 2,235 45.1% 811 16.4% 
10/29 3,596 1,520 42.3% 1,537 42.7% 539 15.0% 
10/30 3,163 1,541 48.7% 1,088 34.4% 534 16.9% 

 
The first column of percentages shows that the rate at which applications failed to materialize as 
returned ballots never reached a majority. Although applications submitted on later dates closer 
to election day were less likely to result in ballots that were returned and counted, even on the 
very final day that such applications were allowed more than one third of applications led to  
ballots that were accepted. The table shows that anywhere between 34% and 59% of applications 
resulted in ballots that were submitted on time and accepted for counting. Mr. Germany’s claim 
that such ballots requested during the final week “were almost certain not to be cast” is not true 
on any day during the final week they were allowed.  
 
 
 
 I declare under penalty of perjury that the foregoing is true and correct.  Executed this 
24th day of August, 2023. 
 
 

      
 

      
Dr. Barry Burden 

Case 1:21-mi-55555-JPB   Document 617-2   Filed 08/24/23   Page 6 of 6

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



EXHIBIT 
1��

Case 1:21-mi-55555-JPB   Document 617-3   Filed 08/24/23   Page 1 of 22

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

 
IN RE GEORGIA SENATE BILL 202 
 

 
Master Case No. 

1:21-MI-55555-JPB 

 
UNITED STATES OF AMERICA, 
 
   Plaintiff, 
 
              v. 
 
THE STATE OF GEORGIA; et al., 
 
   Defendants,  
 
THE REPUBLICAN NATIONAL COMMITTEE; 
et al., 
 
   Intervenor-Defendants. 
 

 

Civil Action No. 
1:21-CV-2575-JPB 

 

SURREBUTTAL DECLARATION OF DR. MARC MEREDITH 

Pursuant to 28 U.S.C. § 1746, I, Dr. Marc Meredith, make the following declaration: 
 

I. Executive Summary 

1. This declaration addresses two points. First, it responds to the report of Dr. Justin 

Grimmer, which was offered by defendants in this case. I establish that a substantial number of 

Georgia registrants affected by SB 202’s ID requirement for mail ballots in the 2022 general and 

runoff elections did not generate a record of a rejected mail ballot or rejected mail ballot 

application. As such, Dr. Grimmer’s analysis of rejected mail ballots and mail ballot applications 

undercounts the true number of Georgia registrants burdened by SB 202’s ID requirement. Second, 

I show that my substantive conclusion that Black registrants are particularly burdened by SB 202’s 
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ID requirement is not changed when using corrected race and ethnicity data provided by the 

Georgia Department of Drivers Services (DDS) in January 2023.   

2. The declaration is organized as follows: 

a. Part II.A establishes that Dr. Grimmer’s analysis of mail ballot rejection 

rates does not account for how SB 202 deters the submission of mail ballots, 

which Dr. Grimmer’s own published work establishes is necessary to 

understand the total effect of an ID requirement. 

b. Part II.B shows why the data that Dr. Grimmer relies upon to analyze mail 

ballot application rejections is incomplete and does not account for many 

cases in which registrants submitted mail ballot applications that did not 

satisfy SB 202’s ID requirement.   

c. Part II.C highlights that Dr. Grimmer’s comparison of mail ballot rejection 

rates before and after the passage of SB 202 does not account for how the 

pre-SB 202 signature-verification regime and the post-SB 202 ID-match 

regime differentially deter the submission of mail ballots, or account for 

other changes in election procedures that affected mail ballot rejection rates. 

d. Part III documents that although Georgia previously over-estimated the 

number of White registered voters, correcting this error using data recently 

provided by Georgia DDS in no way changes my substantive conclusion 

that the registrants who are particularly burdened by SB 202’s ID 

requirement for mail voting are disproportionately Black registrants. 
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II. What can and cannot be learned from Dr Grimmer’s analysis of rejected mail ballot 
applications and mail ballots? 

3. The analysis that Dr. Grimmer presents on pages 139 – 146 of his declaration 

attempts to quantify the share of the mail ballot applications submitted in recent Georgia elections 

that ended with the mail ballot application or mail ballot being rejected for ID-related reasons. 

This section highlights several reasons why this exercise produces an undercount of the number of 

Georgia registrants burdened by SB 202’s ID requirement. Section II.A describes how Dr. 

Grimmer’s analysis of mail ballot rejection rates does not account for burdens that SB 202 places 

on registrants who were deterred by SB 202’s ID requirement from submitting mail ballots. Section 

II.B discusses how Dr. Grimmer’s analysis of mail ballot application rejection rates does not 

account for many of the registrants who submitted mail ballot applications that did not comply 

with SB 202’s ID requirement. Finally, Section II.C explains the limitations of Dr. Grimmer’s 

comparison of mail ballot rejection rates before and after the passage of SB 202, given that it does 

not account for how the pre-SB 202 signature-verification regime and the post-SB 202 ID-match 

regime differentially deter the submission of mail ballots, or account for other changes in election 

procedures that affected mail ballot rejection rates.     

A. Dr. Grimmer’s analysis of rejected mail ballots does not account for mail 
ballots that are not submitted because of SB 202’s ID requirement 

4. Political science research highlights two pathways through which an ID 

requirement can reduce turnout. The first is what Grimmer and Yoder (2021) label a mechanical 

effect. The mechanical effect refers to ballots cast that get rejected because the voter did not 

provide necessary ID.  The second is what Grimmer and Yoder label a deterrent effect. The 

deterrent effect refers to ballots that are never cast because voters did not believe that they could 

provide necessary ID. Grimmer and Yoder’s study highlights the importance of considering both 

pathways when quantifying the total effect of a voter ID law on turnout.  They found that the total 
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effect of North Carolina’s ID law on turnout in a 2016 North Carolina primary was about 46 

percent mechanical and 54 percent deterrence.1 

5. Dr. Grimmer relies upon data that might document Georgia registrants who are 

burdened by the mechanical effect of SB 202’s ID requirements. The analysis on pages 139 – 146 

of Dr. Grimmer’s report is based on data that Georgia election officials generate on the final 

disposition of the absentee ballot applications that they receive. These data note whether 

applications were accepted or rejected. When mail ballots were issued, the data also note when 

voters returned mail ballots that were rejected and the reason they were rejected.  The reason for 

rejection of a mail ballot is documented by one of seven different codes: (1) “Ballot Received after 

Deadline,” (2) “Incorrect ID Information,” (3) “Ineligible Elector,” (4) “Invalid Signature,” (5) 

“MIDR - ID not Provided,” (6) “Missing ID Information,” and (7) “Missing Signature.”  

6. Dr. Grimmer reports an estimate of the share of submitted mail ballot applications 

with a final disposition indicating that the voters were issued a mail ballot, returned it, and had 

their mail ballots rejected because they failed to satisfy SB 202’s ID requirement in the 2022 

general (Table 24) and 2022 runoff (Table 25) by race and ethnicity. To do this, Dr. Grimmer 

identifies what share of submitted mail ballot applications conclude with: a) the mail ballot being 

returned, b) the mail ballot being rejected, and c) the reason for rejection is noted as code 2, 5, or 

6 from the previous paragraph. If election officials are documenting all rejected mail ballots in 

these data, this could provide a reliable accounting of the mechanical effect of SB 202’s ID 

requirement. 

 
1 Grimmer and Yoder (2021) focus on an in-person ID law and so define the mechanical effect as when “a voter 
shows up to the polls intending to cast a ballot, but does not have their vote counted because they do not meet the 
requirements of the new ID law (p. 457).” With respect to mail balloting, it is unclear whether the equivalent to 
showing up to the polls is submitting a mail ballot application or submitting a mail ballot. I define it as submitting a 
mail ballot because I assess that is more consistent with Grimmer and Yoder’s use of provisional ballots rejected for 
lack of ID to measure the mechanical effect. This means that I count rejected mail ballot applications as part of the 
deterrent effect, Part II.B below.  
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7. Because Table 24 and Table 25 in Dr. Grimmer’s report only capture the 

mechanical effect of SB 202’s ID requirement, and not the deterrent effect, both tables undercount 

the total effect of the ID requirement and do not provide a reliable accounting of how the burdens 

imposed by the requirement vary by race and ethnicity. Differences in the rejection rates of 

returned mail ballots by race and ethnicity only serve as a proxy for the differential burdens of an 

ID requirement by race and ethnicity if the mechanical effect contributes equally to the total effect 

of this ID requirement for all racial and ethnic groups. Dr. Grimmer’s own work suggests that this 

is not always the case. In Table 7 of Grimmer and Yoder’s (2021) study of the 2016 North Carolina 

primary, they find that the mechanical effect contributes less to the total effect of North Carolina’s 

voter ID law for Black registrants (44 percent) than for White registrants (48 percent). If this were 

also the case with respect to SB 202’s ID requirement in Georgia, Table 24 and Table 25 would 

understate how SB 202’s ID requirement burdens Black registrants relative to White registrants. 

B. Most mail ballots that SB 202’s ID requirement deterred from being submitted 
are not accounted for by the rejected mail ballot applications identified by Dr. 

Grimmer 

8. There are three different forms of deterrence that SB 202’s ID requirements 

potentially generate. First, registrants may decide not to submit mail ballot applications because 

of the burdens that they know they will face providing necessary ID. Second, registrants may 

submit mail ballot applications that get rejected because they do not provide necessary ID. Third, 

registrants may get sent provisional mail ballots that they do not return because of the burdens that 

they face providing necessary ID.  

9. Dr. Grimmer’s analysis of registrants who had their mail ballot applications 

rejected for ID-related reasons documents only a fraction of the Georgia registrants who were 

deterred from casting a mail ballot in the 2022 general election because of SB 202’s ID 

requirement. Registrants only enter the data that Dr. Grimmer is relying on when they submit mail 
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ballot applications. Thus, he is unable to account for any registrants in the first category described 

above—those who are deterred from submitting mail ballot applications because of the burdens 

they know they will face providing necessary ID. Moreover, this section establishes that many of 

the registrants who submitted mail ballot applications that did not satisfy SB 202’s ID requirement 

are not documented by Dr. Grimmer as having their mail ballot applications rejected for ID-related 

reasons. First, Section B.i demonstrates that Dr. Grimmer’s coding choices cause him to 

undercount the number of mail ballot applications that were rejected because the application did 

not satisfy SB 202’s ID requirement. Next, Section B.ii highlights that while it is not possible to 

identify the specific cases, Dr. Grimmer’s data contains a significant number of cases in which 

registrants failed to return provisional mail ballots that counties issued because the mail ballot 

applications did not satisfy SB 202’s ID requirement. 

i. Dr. Grimmer undercounts the number of mail ballot applications rejected 
because of SB 202’s ID requirement 

10. Dr. Grimmer’s coding choices cause him to not count some cases in which 

registrants likely had their mail ballot applications rejected because of SB 202’s ID requirement. 

Unlike with rejected absentee ballots, there is no small set of pre-determined codes that Georgia 

election officials used to describe why absentee ballot applications were rejected. Rather, election 

officials entered text manually to explain why they rejected absentee ballot applications, with over 

500 different explanations entered. Dr. Grimmer’s replication code identifies 45 ways that election 

officials represented that an application was missing the necessary ID information (e.g., “DL # 

MISSING,” “MISSING DRIVER'S LICENSE,” “NO ID NUMBER”) and 19 ways that election 

officials represented that an application had mismatched ID information (e.g., “DL MISMATCH,” 

“ID NUMBER DOES NOT MATCH,” “UPDATE DL”).2 Dr. Grimmer’s process for identifying 

 
2 These are included in the file named CodedAppReject_22.csv. 

Case 1:21-mi-55555-JPB   Document 617-3   Filed 08/24/23   Page 7 of 22

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



7 
 

mail ballot applications rejected because of SB 202’s ID requirement is to look for cases in the 

data in which three conditions are met. First, the column named Applicatation.Status is equal to 

“R,” indicating the mail ballot application was rejected. Second, the column named Ballot.Style is 

equal to “MAILED,” indicating that the applicant was requesting a mail ballot. Third, the column 

named Status.Reason contains one of the 64 explanations that Dr. Grimmer identified as indicating 

that an application was rejected for missing or mismatched ID information. Dr. Grimmer’s analysis 

in Table 26 is based on 161 rejected absentee ballots that he identifies meet all three conditions. 

11. There are two reasons why Dr. Grimmer’s process fails to identify many cases in 

which registrants’ mail ballot applications were likely rejected because of SB 202’s ID 

requirement. First, the Ballot.Style field is blank in a majority of the cases in which absentee ballot 

applications were rejected. Many of these blanks represent cases in which registrants were 

requesting mail ballots. Second, Dr. Grimmer codes mail ballot applications as not being rejected 

for ID related reasons when election officials entered a reason that was too generic to determine 

why exactly an absentee ballot application was rejected. The next two paragraphs describe each of 

these problems in more detail.  

12. Dr. Grimmer’s focus exclusively on rejected absentee ballot applications with 

“MAILED” in the Ballot.Style field causes him to miss cases that likely represent mail ballot 

applications that were rejected because of SB 202’s ID requirement. 2,822 of the 5,444 cases in 

which absentee ballot applications were rejected have no entry in the Ballot.Style field.3 In 72 of 

these cases, the Status.Reason column contains one of the 64 reasons Dr. Grimmer identified as 

representing an application that was rejected because of missing or mismatched ID information. 

 
3 The options for populating the Ballot.Style field are MAILED, IN PERSON, ELECTRONIC, or blank.  Of 
rejected absentee ballots with an entry in the Ballot.Style field, 2,487 have “MAILED,” 104 have “IN PERSON,” 
and 31 have “ELECTRONIC” in the Ballot.Style field. 
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Moreover, I found 96 additional cases where the reason in the Status.Reason column was not on 

Dr. Grimmer’s list as being ID-related, but clearly indicated that an absentee ballot application 

was rejected for missing or mismatched ID information.4 Thus, there are more absentee 

applications rejected for ID reasons among cases with no entry in the Ballot.Style field than among 

cases with “MAILED” in the Ballot.Style field. While some of these cases may not be rejections 

of mail ballot applications, I suspect nearly all are. First, the Status.Reason field never references 

ID as the reason for rejection in any of the cases for which the Ballot.Style field contains “IN 

PERSON.” Second, the most common reason for rejection listed in the Status.Reason field when 

the Ballot.Style field is blank is that the application was received before August 22, 2022, which 

was the first day that registrants could request mail ballots for the November 2022 election. Third, 

93 of the 96 cases that I identified had an application date between August 23, 2022 and September 

29, 2022, meaning that these applications pre-dated the start of in-person absentee balloting on 

October 17, 2022.5 

 
4 These were all explanations that Dr. Grimmer did not identify as being ID-related because they never applied to a 
case in which the Ballot.Style field equaled “MAILED.” There were 11 cases of “GA ID # INCORRECT ON APP,” 
5 cases each of “GA ID INCORRECT ON APP” and “NO GA ID # ON APP,” 4 cases of “PROPER ID NOT 
PROVIDED,” 3 cases each of “DL/SID MISSING,” “INCORRECT ID NUMBER,” “MISSING ACCEPTABLE 
ID,” “MISSING DL/SID,” 2 cases each of “DIFFERENT ID# IN ENET,” “GA ID # DON'T MATCH ENET.”“GA 
ID # DONT MATCH ENET,” “GA ID # NOT ON APP,” “MISSING ID AND ADDRESS,” “MISSING ID# AND 
DOB,” “WRONG ID NUMBER,” and 1 case each of “DL DOES NOT MATCH,” “DL# ON APP DOES NOT 
MATCH,” “DL/SID NUMBER MISSING,” “DOB & GA ID INCORRECT,” “DOB NOT ON APP & GA ID 
INCORRECT,” “DRIVERS LICENSE # DID NOT MATCH,” “GA ID # INCORRECT,” “GA ID MISSING ON 
APP,” “GADL DID NOT MATCH,” “ID DOES NOT MATCH VR. CURE SENT,” “ID DOES NOT MATCH. 
CURE SENT,” “ID ERROR ( OUT OF STATE),” “ID NOT MATCHING, SIGNATURE ON FILE,” “ID 
NUMBER DONT MATCH,” “INCORRECT GA ID # ON APP,” “INCORRECT ID NO.,” “INVALID ID,” 
“MISSING  GA ID # ON APP,” “MISSING  I D NUMBER,” “MISSING ADDRESS ON APP & GA ID #,” 
“MISSING D.L NUMBER,” “MISSING DL OR SID,” “MISSING DOB & GA ID#,” “MISSING DOB AND ID#,” 
“MISSING ID AND SIGNATURE,” “MISSING ID INFORMATION,” “MISSING ID NUMBER,” “MISSING ID 
NUMBER/ IDENTIFICATION,” “MISSING ID, ADDRESS, SIGNATURE,” “MISSING IDENTIFICATION 
NUMBER,” “MISSING NAME,ADDRESS,DOB,ID#,” “MISSING REQUIRED ID INFO.,” “MISSING VOTER 
ID INFORMATION,” “NO DOB AND WRONG ID #,” “NO DOB AND WRONG ID#,” “NO DOB OR ID#,” 
“NO GA. I.D.,” “NO GEORGIA ID # ON APP,” “NO ID,” “NO ID  WITH APP,” “NO ID # OR ACCEPTABLE 
ID,” “NO ID ATTACHED,” “NO ID ON APP,” “NO MATCH FOR DRIVER'S LICENSE,” “NO MATCH FOR 
DRIVERS LICENSE,” “UNVERIFIED DL NUMBER,” and “UNVERIFIED DL NUNBER”. 
5 Likewise, 66 of the 72 cases that matched to reasons that Dr. Grimmer previously coded as being ID-related had an 
application date of October 14, 2022 or earlier.   
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13. Dr. Grimmer also potentially misses cases in which mail ballot applications are 

rejected because of missing or mismatched ID, but the denial reason does not make that clear. For 

example, there are cases in which the Status.Reason is listed as “INCOMPLETE APPLICATION” 

or “PROVISIONAL.” While missing or mismatched ID are reasons why mail ballot applications 

would be incomplete or provisional, Dr. Grimmer assumes that none of these applications were 

rejected for missing or mismatched ID. 

ii. Dr. Grimmer cannot account for provisional mail ballots that were not 
returned because of SB 202’s ID requirement 

14. In addition to undercounting the number of mail ballot applications that were 

rejected because of missing or mismatched ID, Dr. Grimmer also cannot account for the unknown 

number of registrants who were issued provisional mail ballots rather than having their mail ballot 

applications rejected when their applications did not satisfy SB 202’s ID requirement (see 

paragraph 24 of my initial declaration). 

15. The deposition of State Elections Director Blake Evans provided to me by counsel 

for the United States indicates that county election officials would issue provisional mail ballots 

to registrants who submitted mail ballot applications that did not satisfy SB 202’s ID requirement. 

When county officials received such a mail ballot application before the period for issuing mail 

ballots (i.e., more than 29 days before the election for most voters) they would issue the registrant 

a cure form but no ballot.6 Then, once counties could issue mail ballots, the counties would send 

these registrants provisional mail ballots, even if these cure forms had not been returned.7 

Similarly, when county election officials received a mail ballot application with missing or 

mismatched ID information after the time for issuing ballots had begun (i.e., 29 or fewer days 

 
6 See Evans Deposition Rough Transcript p. 148, line 14 – p. 149, line 15 (Feb. 23, 2023). 
7 Ibid. 
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before the election) they would simultaneously send the applicant a provisional mail ballot and  a 

cure form.8 Mr. Evans noted that mail ballots could not be issued to someone whose mail ballot 

application was rejected, so no one issued a provisional mail ballot could appear in Dr. Grimmer’s 

data showing registrants who had their mail ballot application rejected.9 And while the data do 

contain a field labeled “challengedprovisional” that some counties may have used to denote when 

a voter was sent a provisional mail ballot, Evans testified that counties did so inconsistently.10 Dr. 

Grimmer does not attempt to identify how many provisional mail ballots were issued, in part 

because there is no variable contained in the data that Dr. Grimmer relies upon that consistently 

denotes which registrants were sent provisional mail ballots.11 As such, Dr. Grimmer cannot 

account for how often registrants were issued provisional mail ballots. Nor can he account for how 

often these provisional ballots went unreturned. 

16. The responses by some county election officials to discovery requests highlighted 

that they processed mail ballot applications with missing or mismatched ID information largely 

using the procedure that Elections Director Evans laid out. For example, both the Clarke County 

Board of Election and Voter Registrations12 and the Columbia County Board of Elections13 

 
8 Ibid.  
9 Ibid p. 151, line 1 – line 4. 
10 Ibid p. 151, line 11 – line 15. 
11 The data that Dr. Grimmer used contains the field labeled “challengedprovisional” that some counties used to 
denote when a voter was sent a provisional mail ballot. But consistent with Blake Evans’ deposition testimony, it 
was not used by all counties. And counties also used this field to denote issues other than the issuance of provisional 
mail ballots. So even in the counties that did use this field, these data could only be used to document how many 
registrants were sent provisional mail ballots if counties provided information about how to isolate the provisional 
mail ballots from other issues. 
12 “For November 8th, 2022, Absentee Ballot Applications that were missing information or had mismatched 
information resulted in the Absentee Ballot Team contacting the voter via phone, email, or mail to resolve the error 
with a new application or additional information. Absentee Ballot Cures were only issued for the few voters who 
could not be reached by the mailing deadline for absentee ballots, and were issued a provisional ballot and cure 
affidavit simultaneously. Therefore, there is no record in ElectioNet of any applications received that were missing 
information or had mismatched information, as steps were taken to “Cure” the applications without use of an 
affidavit or an application rejection (pp. 7 – 8).” 
13 “…when Columbia County BOE receives a deficient absentee ballot application, it notifies the applicant of the 
deficiency and also issues a Provisional Ballot to the applicant. If the applicant fails to correct the deficiency, then 
the absentee ballot is considered “rejected/cancelled (p. 6).” 

Case 1:21-mi-55555-JPB   Document 617-3   Filed 08/24/23   Page 11 of 22

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



11 
 

highlight that provisional mail ballots and cure forms were issued when mail ballot applications 

with missing or mismatched ID could not be corrected through some other way. Neither county 

had any mail ballot applications rejected for missing or mismatched ID in Dr. Grimmer’s data. 

While I do not know how many other counties were following a similar protocol, Dr. Grimmer 

only identified mail ballot applications rejected for missing or mismatched ID in 19 of Georgia’s 

159 counties. 

17. Even in the 19 counties in which Dr. Grimmer does identify rejected mail ballot 

applications for ID reasons, it is not necessarily the case that all mail ballot applications that did 

not satisfy SB 202’s ID requirement were rejected. Data from DeKalb County shows that only a 

subset of registrants who submitted mail ballot applications that did not satisfy all necessary 

requirements in that county had their mail ballot applications rejected. Dr. Grimmer’s analysis 

identifies 27 mail ballot applications in DeKalb County that were rejected for having missing or 

mismatched ID, all of which had an application date between August 31, 2022 and October 7, 

2022. DeKalb County rejected an additional 29 absentee ballot applications for having missing or 

mismatched ID that Grimmer does not count because the Ballot.Style field is blank (see paragraph 

12), which had an application date between August 28, 2022 and September 28, 2022. Thus, it is 

either the case that none of the mail ballot applications submitted in the month before the election 

had issues with missing or mismatched ID or that these applicants were being sent provisional mail 

ballots rather than having their mail ballot applications rejected. Figure 1 shows a table that DeKalb 

County provided through a discovery request, which suggests that they were indeed issuing a 

substantial number of provisional mail ballots, many of which were never returned. While it is not 

obvious to me how to interpret the information being conveyed in this table, my best guess is that 

it shows that DeKalb County was more likely to distribute provisional mail ballots (n = 276) than 
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reject mail ballot applications (n = 110) when it received mail ballot applications that didn’t satisfy 

all necessary requirements. And I read this table to say that between about 100 and 170 of these 

provisional mail ballots did not get returned. 

Figure 1: Rejected and Cured Mail Ballot Applications in DeKalb County in the 2022 
General and Runoff Elections 

 

18. Cobb County is another county that may have only been rejecting some of the mail 

ballot applications that did not satisfy SB 202’s ID requirement. 73 of the 161 mail ballot 

applications that Dr. Grimmer identifies as rejected for ID-related reasons were submitted in Cobb 

County. Of the 73 rejections, 72 were for missing ID and 1 was for mismatched ID. The skew may 

have been because Cobb County generally treated mail ballot applications submitted without ID 
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information differently than mail ballot applications submitted with mismatched ID information. 

According to Cobb County Elections and Voter Registration Director Janine Eveler, Cobb County 

election officials rejected mail ballot applications that did not include ID information but issued 

provisional mail ballots to applicants who included ID information that did not match the ID in 

their voter registration record.14 

19. The findings presented in this subsection affect the interpretation of Table 26 in Dr. 

Grimmer’s declaration. This table measures the share of mail-ballot applications that were marked 

explicitly as mail ballots that were rejected for a reason that is clearly described as relating to ID. 

This section demonstrates why such applications are only a share, and potentially a small share, of 

the total number of submitted mail ballot applications that did not satisfy SB 202’s ID requirement: 

not all rejected mail ballot applications are explicitly marked as mail ballots, the reason for mail 

ballot rejection is sometimes described too generically to know whether it was because of the ID 

requirement, and some counties issued provisional mail ballots instead of rejecting mail ballot 

applications that did not satisfy SB 202’s ID requirement. As such, Table 26 of Dr. Grimmer’s 

declaration should not be interpreted as showing that only a small share of registrants submitted 

mail ballot applications that failed to comply with SB 202’s ID requirement. Moreover, Table 26 

contains no information at all about registrants who were deterred from submitting mail ballot 

applications because of SB 202’s ID requirement. Thus, it would be even more inappropriate to 

interpret Table 26 as showing that only a small number of registrants were burdened by SB 202’s 

ID requirement for mail ballot applications. 

 
14 Janine Eveler Deposition p. 249, line 24 –p. 251, line 22 (Nov 29, 2022). 
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C. Comparing the deterrent effect of the pre-SB 202 signature verification 
requirement to the post-SB 202 ID number requirement 

20. Table 27, Table 28, and Table 29 of Dr. Grimmer’s declaration compare the number 

and share of returned mail ballots that were rejected in general and federal runoff elections between 

2018 and 2022 because either information, including ID information, was missing from the oath 

envelope or election officials concluded that the signature on the oath envelope did not match the 

signature on file. As discussed in Section II.A, these tables are only capturing the mechanical effect 

of Georgia’s ID requirement before SB 202 (signature verification) and after SB 202 (ID number 

verification). There are two reasons why a comparison of the mechanical effect over time is not 

informative about changes in the burdens of satisfying Georgia’s ID requirement for mail ballots. 

First, the deterrent effect of SB 202’s ID requirement is likely greater than the deterrent effect of 

the signature-verification requirement in place prior to SB 202. Second, there were other changes 

in policy that went into place between the 2018 and 2020 general elections that reduced the number 

of rejected mail ballots independent of SB 202. The next two paragraphs describe each of these 

issues in more detail. As such, it is inappropriate to interpret Table 27, Table 28, and Table 29 as 

evidence that SB 202 did not increase the burdens of satisfying Georgia’s method for validating 

mail ballots. 

21.  The deterrent effect of SB 202’s ID requirement on mail ballots is likely greater 

than the deterrent effect of the pre-SB 202 signature-verification requirement. Some registrants 

will not initiate mail ballot applications because they are aware of SB 202’s ID requirement and 

foresee that it would be burdensome to satisfy it. Other registrants will learn about SB 202’s ID 

requirement after submitting their mail ballot applications and stop taking steps to cast their mail 

ballots after being informed what ID is necessary to satisfy it. I do not expect that voters would 

similarly anticipate when their signatures would fail to verify on their returned mail ballots, and 
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thus I expect signature verification would have more of a mechanical effect on turnout than SB’s 

202 ID requirement. As such, I expect that Dr. Grimmer’s Table 27 and Table 28 capture more of 

the cases in which voters were burdened by Georgia’s signature verification requirement (columns 

2-4) than the cases in which voters were burdened by the new ID number requirement (columns 

5-6). 

22. Dr. Grimmer also fails to acknowledge that changes in policy would have caused a 

reduction in the number of rejected mail ballots after 2018 absent the passage of SB 202. In 2019, 

HB 316 established the provisional mail balloting process referenced above and codified the ability 

of voters to cure otherwise disqualifying errors on timely received mail ballots through the close 

of the period for verifying provisional ballots. While I am not aware of any data on the rates at 

which ballots have been cured in Georgia since this policy went into place, research that I 

conducted on ballot curing in North Carolina’s 2020 election found that voters cured about 80 

percent of ballots that would have otherwise been rejected.15 Additionally, media reports highlight 

in 2020 that at least some counties enacted more thorough procedures before election officials 

could reject ballots because of discrepancies in voters’ signatures.16 Because of these changing 

policies, I conclude there would have been a substantial drop in the number of rejected mail ballots 

in Georgia between 2018 and 2022 had SB 202 not changed Georgia’s ID requirement. Thus, 

nothing is learned about the effect of SB 202’s ID requirement by comparing 2018 to 2022 in 

Table 29 of Dr. Grimmer’s declaration. 

 
15 Marc Meredith and Lucy Kronenberg, Who Cures Ballots: Evidence from North Carolina's 2020 General 
Election, Presented at the 2022 Election Science, Reform, and Administration Conference (Jul. 27-29, 2023), 
available at https://drive.google.com/file/d/1sNpOAErZeh1024u1R74J6YmAsapGOM10/view?usp=sharing (last 
accessed on Feb. 27 2023). 
16 Mark Niesse, Lawsuit Settled, Giving Georgia Voters Time to Fix Rejected Ballots, Atlanta Journal-Constitution 
(Mar. 7, 2020), available at https://www.ajc.com/news/state--regional-govt--politics/lawsuit-settled-giving-georgia-
voters-time-fix-rejected-ballots/oJcZ4eCXf8J197AEdGfsSM/ (last accessed on Feb. 27, 2023). 
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D. Conclusion 

23. In summary, Dr. Grimmer’s analysis of rejected mail ballots and rejected mail 

ballot applications on pages 139 – 146 of his declaration has little to say about the burdens of SB 

202’s ID requirement on mail balloting. Dr. Grimmer’s own research establishes the need to 

account for both mechanical effects and deterrent effects when estimating the effect of ID laws on 

turnout. And his analysis does not account for registrants who were deterred from submitting mail 

ballot applications because of SB 202’s ID requirement. Nor does it account for many of the 

registrants who were deterred from submitting mail ballots after submitting mail ballot 

applications that did not satisfy SB 202’s ID requirement. Without doing so, Dr. Grimmer cannot 

reach meaningful conclusions using these data about how various racial and ethnic groups are 

differentially burdened by SB 202. Nor can he reach meaningful conclusions about how SB 202 

changed the burdens of Georgia’s ID requirements, especially given that he did not account for the 

effects of other policies that would be expected to change the share of mail ballots that are rejected. 

24. What Dr. Grimmer’s analysis on pages 139 – 146 of his declaration does do is put 

a lower bound on the share of Georgia registrants who ran into problems with their mail ballots or 

mail ballot applications because of SB 202’s ID requirement. He shows that at least 1 in every 182 

registrants who were not deterred from submitting mail ballot applications in the 2022 general 

election either had their mail ballot application or mail ballot rejected because of SB 202’s ID 

requirement.17 And among Black registrants, this rate increases to 1 in every 135 registrants. 

Further, Dr. Grimmer shows that in the 2022 runoff at least 1 in every 122 registrants who were 

not deterred from submitting mail ballot applications had their mail ballots rejected because of SB 

202’s ID requirement. Among Black registrants, the rate was nearly identical as among all 

 
17 Calculated by combining data in Table 24 and Table 26. 
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registrants in the December 2022 runoff. Considering all of the additional registrants affected by 

SB 202’s ID requirements that Dr. Grimmer is not capturing in his analysis, Dr. Grimmer’s 

analysis highlights the potential for SB 202’s ID requirement to burden a significant number of 

voters. And the analysis in my initial declaration provides numerous indications that the registrants 

most at risk of being burdened are disproportionately Black registrants. 

III. Accounting for corrected DDS race and ethnicity data 

25. As I referenced in footnote 46 of my initial declaration, DDS informed counsel for 

the United States shortly before I submitted that declaration of an error in some of the data on 

customer race that DDS had been sending to the Secretary of State. DDS subsequently provided 

me with information on the DDS-issued ID numbers and the corrected race and ethnicity 

information for these customers. I merged this information into the November 2022 voter 

registration database that I relied upon in my initial declaration. Table 1 below compares the race 

and ethnicity of registrants when using the original information (Column 1) and the corrected 

information (Column 2). Consistent with how the error was described, the share of White 

registrants declined by 0.4 percentage points, with corresponding gains among Black registrants 

(0.2 percentage points), registrants with unknown race and ethnicity (0.1 percentage points), Asian 

and Pacific Islander registrants (0.1 percentage points), and registrants with an unlisted race and 

ethnicity (0.1 percentage points).18 

26. Table 2 replicates Table VI.F.1 from my initial declaration using the corrected race 

and ethnicity data. It is not surprising that very few of the cases documented in this table show up 

in the corrected DDS race and ethnicity data, given that the miscoding of race was happening 

because of an error in how recent DDS transactions were being processed. As such, Table 2 looks 

 
18 The percentage point decline in White registrants does not add up to the percentage point increase in non-White 
registrants in this paragraph because of rounding error. 
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nearly identical to Table VI.F.1. Thus, as I predicted in footnote 46 of my initial declaration, 

accounting for these data does not change my conclusion that Black registrants are overrepresented 

in the set of registrants who have a problem documented with the DDS-issued ID field in the 

November voter registration database. 

 
Table 1:  Consequences of correcting race and ethnicity of registrants in November 2022 
voter registration database 

  (1) (2) 
Which race and ethnicity Original Corrected 

(1) White not of Hispanic origin 4,049,501 4,021,090 
  [51.7%] [51.3%] 
(2) Black not of Hispanic origin 2,312,403 2,329,761 
  [29.5%] [29.7%] 
(3) Unknown 770,11719 773,781 
  [9.8%] [9.9%] 
(4) Hispanic 305,865 309,457 
  [3.9%] [3.9%] 
(5) Asian or Pacific Islander 214,603 215,861 
  [2.7%] [2.8%] 
(6) Other 150,738 153,136 
  [1.9%] [2.0%] 
(7) American Indian or Alaskan Native 36,658 36,799 
  [0.5%] [0.5%] 

Total 7,839,885 7,839,885 
Note: Number in brackets is the share of the column total that is of that race and ethnicity 

  

 
19 This number was initially misreported as 770,177 instead of 770,117 because of an arithmetic error adding 
together 9,971 and 760,146. 

Case 1:21-mi-55555-JPB   Document 617-3   Filed 08/24/23   Page 19 of 22

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



19 
 

Table 2:  Corrected race and ethnicity of registrants in November 2022 voter registration 
database with missing, out-of-date, or inaccurate DDS-issued ID numbers 

  (1) (2) (3) (4) 

Problem with DDS-Issued ID Number Missing Out-of-
Date 

Inaccurate All 

(1) Black not of Hispanic Origin 105,216 15,394 9,109 129,719 
  [61.3%] [28.2%] [54.9%] [53.4%] 
(2) White not of Hispanic Origin 39,597 35,576 5,295 80,468 
  [23.1%] [65.1%] [31.9%] [33.1%] 
(3) Unknown 9,971 2,190 828 12,989 
  [5.8%] [4.0%] [5.0%] [5.3%] 
(4) Hispanic 6,617 527 547 7,691 
  [3.9%] [1.0%] [3.3%] [3.2%] 
(5) Other 5,100 466 398 5,964 
  [3.0%] [0.9%] [2.4%] [2.5%] 
(6) Asian or Pacific Islander 4,477 473 350 5,300 
  [2.6%] [0.9%] [2.1%] [2.2%] 
(7) American Indian or Alaskan Native 738 59 62 859 
  [0.4%] [0.1%] [0.4%] [0.4%] 

Total 171,716 54,685 16,589 242,990 
Note: Number in brackets is the share of the column total that is of that race and ethnicity 
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 I declare under penalty of perjury that the foregoing is true and correct.  Executed this 3rd 
day of March, 2023. 
 

     
____________________________________ 

     Dr. Marc Meredith 
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1      A    I don't see a specific proposal here.           09:40:58

2      Q    Well, assuming that he was a sponsor of

3 SB202.

4      A    I don't know what he wrote and did not

5 write about SB202.                                        09:41:04

6      Q    Well, assuming that this was written about

7 SB202, that this --

8      A    But I don't know what laws or components

9 of SB202 that he wrote or how that ended up in the

10 final law; so I can't reach that conclusion.              09:41:15

11      Q    Okay.  Let's turn back to the discussion

12 of turnout.

13           What issues do you understand turnout is

14 related to in this case, if any?

15      A    Certainly the turnout is important for          09:41:38

16 understanding the administration of elections in

17 Georgia, and it's important for understanding any

18 number of analyses that I conduct later in my

19 reports, whether it's about the number of absentee

20 ballots that are canceled and then subsequently           09:41:54

21 people vote in person.

22           So my understanding there was to provide

23 context for subsequent analyses.

24      Q    Is it your understanding that Plaintiffs

25 have the burden in this case of actually proving          09:42:05
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1 that SB202 affected turnout?                              09:42:08

2      A    My understanding -- I -- I'm sorry.  I

3 don't know the legal claims.

4           So as a social scientist, I was evaluating

5 the changes in turnout and the conditions under           09:42:24

6 which we would say that SB202 caused those changes.

7      Q    So your testimony is that you looked at

8 turnout in order to see whether SB202 causes

9 changes?

10      A    That is not what I said.                        09:42:40

11      Q    Okay.  And I don't -- I really --

12      A    Yeah, okay.

13      Q    -- do not mean to misstate --

14      A    Okay.

15      Q    -- what you said.                               09:42:44

16      A    Yeah.

17           My understanding was that I analyzed

18 turnout in Georgia -- first off, it provides the

19 context for all of the subsequent election

20 administration stuff.  So if turnout is high and          09:42:56

21 absentee voting is high, for example, there's going

22 to be issues in processing absentee ballots, or it

23 could be an -- important issues that come up.

24           And, second, it's interesting to under- --

25 important to understand how turnout occurs over time      09:43:10
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1 within the state of Georgia.                              09:43:14

2           And -- and, finally, my analysis also was

3 to show that it would be exceedingly difficult to

4 understand whether SB202 caused any of these

5 changes.                                                  09:43:28

6      Q    Okay.  You said it was important to

7 understand why turnout occurs over time.

8           What did you mean by that?

9      A    Yeah.

10      Q    And why is it important?                        09:43:39

11           Let me ask it that way.

12      A    Again, so the report deals with various

13 components of election administration.  Those

14 components will be related to turnout rates.  And so

15 providing context -- for example, midterm election        09:43:52

16 turnout is lower than general elections, providing

17 that basic context.

18      Q    Did you draw any conclusions from there

19 being no changes in overall turnout at any point in

20 your analyses between pre-SB202 and post-SB202?           09:44:13

21      A    No.

22      Q    Did you draw any conclusions in any

23 instance from there being an increase in overall

24 turnout between SB202 -- pre-SB202 and post-SB202?

25      A    No.                                             09:44:45
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1      Q    And did you draw any conclusions from           09:44:45

2 there being any decreases in turnout between

3 pre-SB202 and post-SB202?

4      A    The only conclusions in this area that I

5 make is, you know, comparing Georgia to other             09:45:03

6 states; and, there, just to say that Georgia remains

7 a high turnout state relative to its previous

8 trajectory, relative to the comparable turnout

9 rates -- to turnout rates among other

10 self-identified racial groups in those states, but I      09:45:21

11 don't attribute any of that to SB202 as a cause.

12      Q    Do you agree that there can be a burden on

13 the right to vote that does not affect turnout?

14      A    Can you define what you mean by "burden"?

15      Q    Sure.                                           09:45:45

16           That it is more difficult for people to

17 vote.

18      A    Do you have a specific example in mind?

19      Q    Any -- let's say a change in polling place

20 location, but people somehow manage to vote anyway.       09:46:00

21           Is it still a burden on them?

22      A    I -- to understand, in this specific

23 instance, a change in polling place location, we'd

24 obviously want to know how that changed individuals'

25 distance to the point and place of the location.  So      09:46:19
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1 county that have insisted on casting a pro-

2 visional ballot before 5:00 p.m.?

3     A.  Yes.

4     Q.  Do you have a sense of how many

5 voters?

6     A.  It's a -- it's an insignificant

7 amount but -- and I don't know, you know, how

8 many but it was -- but we did have, you know

9 -- we did have that occur but not, you know

10 -- it wasn't a significant amount.

11     Q.  Do you have a sense of how many

12 people were told to go to their actual pre-

13 cinct for -- before 5:00 p.m.?

14     A.  How many were told or how -- I

15 don't know -- no, I don't have a sense of how

16 many were told or how many actually went.

17     Q.  Put a different way, do you have

18 any numbers on requests for provisional bal-

19 lots before and after 5:00 p.m. in the most

20 recent elections?

21     A.  Yes. We -- we collect that infor-

22 mation.

23     Q.  So, for everyone who was out of
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1 precinct and showed up before or after 5:00

2 p.m., you would have data on that?

3     A.  Oh, yes. Yes, but I don't know

4 that number.

5     Q.  What information do you track?

6     A.  So we track -- we track how many

7 individuals voted out of precinct before 5:00

8 and how many voted out of precinct between

9 5:00 and 7:00.

10     Q.  If a voter was -- tried to vote

11 out of precinct before 5:00 but was told to

12 go to their own precinct and left, would that

13 be recorded?

14     A.  If they didn't, you know, start

15 filling out any paperwork, no, that wouldn't

16 be recorded.

17     Q.  Now, for the process after 5:00

18 p.m., what is the process for a voter who

19 shows up out of precinct and -- and seeks to

20 vote provisionally after 5:00 p.m.?

21     A.  If they request a -- a provisional

22 ballot, they are provided the ballot and they

23 have to sign an affidavit stating that they
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1 are not -- you know, were not able to make it

2 to their precinct and the time is documented.

3     Q.  How is the time documented?

4     A.  It is written on the -- I believe

5 it's on the affidavit, on the -- I can't -- I

6 mean we know what time they voted but I think

7 there's -- because of the system but I also

8 believe it's written but I -- I don't know.

9 I can't say 100 percent.

10     Q.  Is there a timestamp on the --

11     A.  Yes, there is a --

12     Q.  -- provisional ballot envelope?

13     A.  Yes, there is a timestamp.

14     Q.  On the envelope?

15     A.  Yes, there is a timestamp on the

16 envelope.

17     Q.  Is it on the ballot as well or

18 just on the envelope?

19     A.  I think it's just on the envelope

20 but let me -- yes. I can confirm that.

21     Q.  Are voters who arrive after 5:00

22 p.m. who are out of precinct instructed to go

23 to their precinct first or are they --
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1     A.  No, they -- if they are arrive

2 between 5:00 and 7:00, they are able to be

3 processed.

4     Q.  Okay.

5     A.  They're not turned -- they're not

6 instructed to go to their precinct.

7     Q.  Are they encouraged to go to their

8 precinct or --

9     A.  So the poll workers inform them if

10 they're not at the right precinct, you know,

11 that they know they're voting provisionally.

12 So I don't -- I'm not sure if they -- I need

13 to look at the training on that to -- to see

14 if they're encouraging them even at -- during

15 that time to go to their home precinct or not

16 I'm not sure.

17     Q.  So you said just a minute ago that

18 before 5:00 p.m., if a -- a voter who is out

19 of precinct arrives and leaves without cast-

20 ing a ballot, there's no -- you're not track-

21 ing that; correct?

22     A.  Correct, if we -- if they have not

23 started a check-in process or, you know, any
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1 -- completed any paperwork, we're not track-

2 ing that.

3     Q.  Is that -- is the same true for

4 voters who arrive after 5:00 p.m. and decide

5 not to cast a ballot and to leave?

6     A.  Yes.

7     Q.  In the -- you might have answered

8 this already but, in the '22 -- 2022 general

9 election, do you know how many voters had at-

10 tempted to vote at the wrong precinct before

11 5:00 p.m. in the county?

12     A.  I don't have that exact number,

13 no; but we -- I don't -- I don't -- I can't

14 recall the number but we do have that infor-

15 mation if you need it.

16     Q.  Under SB 202, if a voter shows up

17 to vote at an early voting site, what is the

18 process the County follows for providing them

19 with the correct ballot?

20       MS. VANDER ELS: Object to the

21 form of the question.

22     A.  Could you repeat that?

23     Q.  (By Mr. Wardenski) Yeah. Let me
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1     A.  For one?

2     Q.  For one, yeah.

3     A.  It's -- it's a couple minutes, you

4 know.

5     Q.  Typically?

6     A.  Uh-huh.

7     Q.  Okay.

8     A.  It is.

9     Q.  To your knowledge, are there any

10 differences between how your office processed

11 out-of-precinct provisional ballots before SB

12 202 compared to current practice?

13     A.  I mean, just the verification, you

14 know, of -- I believe it's my -- you know, to

15 my knowledge, the only difference is just the

16 verification of the affidavit and the time-

17 stamp. So that's a -- you know, there's an

18 extra step there.

19     Q.  But, otherwise, the process was

20 basically the same?

21     A.  To my knowledge, yes.

22     Q.  If the SB 202 provisions regarding

23 out-of-precinct provisional ballot were over-
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1 turned and the law went back to how it was

2 before SB 202, would your office have to

3 undertake any changes?

4     A.  Just training, you know, the poll

5 workers and then the, you know, the absentee

6 ballot -- absentee technicians on the -- the

7 new process.

8       I think that would be the -- those

9 would be the major, you know, changes, just

10 training.

11     Q.  When would that training happen?

12     A.  As -- I mean, if that -- as soon

13 as we -- I mean, training occurs all, you

14 know, year -- year round.

15       So it depends on, you know -- if

16 that happened, it would be a part of the poll

17 worker training for the poll workers and then

18 the training for the seasonal absentee, you

19 know, staff would be an additional, separate.

20     Q.  Now I just want to ask you just a

21 couple of questions about provisional votes

22 generally not just those for out-of-precinct

23 voters.
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1  know, people in Georgia, you know, third party groups

2  are allowed to send out an absentee ballot

3  application and so we'd want to make -- have that

4  available well before that so they can kind of see

5  that and utilize that and prepare it.

6     Q   Yeah. How -- so how far before that

7  78-day mark do you think you would need to make

8  those -- those applications available?

9     A   Well, then -- and as I'm talking, you

10  know, HAVA voters can still request a ballot 180 days

11  before the election, I believe. And they can use a

12  Federal form, but we'd want to have really the State

13  form ready for that, too.

14        So I mean, I think you'd want -- you'd

15  want any changes to that done, you know, really, I

16  guess, just as far in advance as possible.

17     Q   So could you -- could you be any more

18  specific than as far in advance as possible, do you

19  think? And I realize -- I could break it down a

20  little bit more just in terms of how I've been

21  thinking about it.

22     A   Sure.

23     Q   There's -- I hear what you're saying,

24  that ideally that form would be available sometime

25  before the day when a voter can first submit it. So
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1  that's one question. And if we said, let's make sure

2  that form is available two weeks before a voter can

3  first submit it.

4        Do you have any sense of how far in

5  advance of that date on which you would want the form

6  to be available the form itself would have to go to

7  the printer to be printed for the counties, for paper

8  ballot -- paper applications?

9        MR. FIELD: Object to form.

10        THE WITNESS: This is for the

11     absentee ballot application? Okay.

12     That's what I thought we were talking

13     about. I mean, I would even back it up

14     further than that 78 days because of that

15     UOCAVA allowment, which is still 180

16     days, I believe.

17        And then, you know, I've learned a

18     little bit about the third party groups

19     that send out applications and the kind

20     of lead time they need to do that. And I

21     know that's something that I think they

22     would want to have, too, and I think not

23     having that would probably subject the

24     State to eventually litigation on that

25     side.
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1        So we would have to basically -- I

2     mean, I -- I would want to have it

3     ready -- I mean, I really can't say, but

4     I would -- it would want to be, I

5     think -- I think the 78-day mark is not

6     really the time to be thinking of. Like

7     that's sort of the bottom of the cliff,

8     basically. Whereas, you know, it needs

9     to be done well before you reach the top

10     of the cliff.

11  BY MS. RYAN:

12     Q   Uh-huh. But it's hard for you to say

13  what well before -- like putting a time frame around

14  well before the 78 days?

15     A   If it was me, I would want any of that

16  done -- if it was up to me, I would say that needs to

17  be completely done in the year 2023. So that --

18  because your voting starts -- like actual voting

19  starts for -- primary is probably going to be

20  sometime in March. You know, three weeks before that

21  for in-person voting, 30 days before that for

22  absentee and, really, 49 days before that for

23  overseas absentee.

24     Q   Uh-huh. That makes sense. The Secretary

25  of State's Office does maintain the absentee ballot
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1       Do you remember when you first reviewed

2 that document?

3    A   I remember that it came up at some point

4 in the 2021 legislative session, and I remember

5 thinking at the time, well, this is late, like this

6 -- we've already been working on the, the election

7 bills for this session, and this is -- that wasn't

8 part of what we had been -- of what we were

9 considering, but I don't recall when exactly it came

10 up during that session.

11       (Whereupon, Plaintiffs' Exhibit-223 was

12     marked for identification.)

13 BY MS. RICHARDSON:

14    Q   I'm showing you what has been marked as

15 Plaintiffs Exhibit No. 223, Bates No. CDR00519838

16 through CDR00519839.

17       Take a look at that.

18       (Witness reviews exhibit.)

19 BY MS. RICHARDSON:

20    Q   Do you recall receiving this email from

21 Representative Barry Fleming?

22    A   I do not.

23    Q   To your knowledge, was the provision of

24 House Bill 531 that required drop boxes to be placed

25 inside early voting locations that limited their use
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1 to advance voting hours modeled after similar

2 Florida law?

3    A   I don't know that I recall that

4 specifically, but I guess I can say it's not unusual

5 I think to look at other state laws to see what they

6 have.

7       Not -- I don't know that I can say I now

8 remember this, but -- yes, this may very well be

9 where it came from.

10    Q   Do you recall that House Bill 531 also

11 required each county to provide at least one drop

12 box but limited additional drop boxes to the lesser

13 of either one drop box for every 100,000 active

14 registered voters in the county, or the number of

15 advance locating -- advance voting locations in the

16 county?

17    A   Yes.

18    Q   What was your understanding of the

19 rationale for that election law change?

20    A   I don't know that I can speak to the

21 legislators' rationale.

22    Q   Did you discuss this election law change

23 with Representative Barry Fleming?

24    A   I think we would have discussed it.  I

25 can't recall specific discussions.
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1 might be some type of unfairness in how they're

2 allocated.

3    Q   Okay. Who are these complaints coming

4 from, generally?

5    A   I don't recall.

6    Q   How many complaints did you receive?

7 About how many complaints did you receive?

8    A   I don't recall.

9    Q   Do you recall if any of these complaints

10 came from legislators?

11    A   I try -- I don't know. I don't know that

12 I can say that.

13    Q   Did you ever speak to former director Rick

14 Barron about these complaints?

15    A   I don't recall doing that.

16    Q   Do you have any reason to believe that

17 House Bill 531's proposal to eliminate mobile voting

18 units was about Fulton County?

19    A   Fulton County, to my knowledge, was the

20 only one that had used mobile voting units

21 previously. I think that -- I can't really speak I

22 think to the legislators' rationale.

23    Q   Do you recall earlier in the deposition

24 when we were looking at two versions of SB 241, one

25 version with no excuse absentee voting and one
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1  perception that SB 202 is having a disparate impact

2  on Black voters in Georgia?

3     A.   Yeah, I don't know.

4     Q.   Have you taken any steps to investigate or

5  determine whether that's a reasonable perception?

6     A.   Not -- not that I can recall.

7     Q.   I think I just have one other thing I

8  wanted to ask you about that came up, which was: In

9  your prior testimony you mentioned there was -- I

10  think you said it was a lady who had complained.

11  There was a complaint about her I think having a gun

12  in a polling station, and she raised complaints. Do

13  you remember the incident I'm talking about?

14     A.   Oh, yeah. Oh, my.

15     Q.   Okay.

16     A.   We handled that case in Macon. Oh, my

17  goodness.

18     Q.   Can you go -- can you just briefly

19  describe what happened in that case?

20     A.   Yeah. There were two cases that all

21  happened on the same day, and one was a distribution

22  of food and water case.

23        And then this other one is this lady is

24  alleged to have had a gun at the precinct, and she

25  said all kinds of wild stuff. And then I said: "You
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1  need to direct your attention to 'I had a gun, I

2  didn't have a gun.' That's what you need to talk

3  about."

4        And then she just -- she just, whew. Oh,

5  my goodness. She was just off the rails.

6     Q.   What was some of the wild stuff that she

7  was saying?

8     A.   Well, communism is fun until you eat --

9  eat your puppy. Just wild stuff.

10     Q.   Was she accusing anyone, either in line or

11  around the line, of engaging in inappropriate

12  behavior at the poll?

13     A.   Her -- her thing was that she felt

14  threatened was what she was talking about, is what I

15  remember that she was talking about, is that she felt

16  like her life was in danger or something.

17     Q.   Did she describe why she felt threatened?

18     A.   I'm sure in all the -- in all the

19  foolishness, she did, but that was just -- she was

20  just a mess.

21     Q.   It's true, isn't it, that she mentioned

22  specifically there were a group of people listening

23  to hip-hop music there that made her feel threatened,

24  correct?

25     A.   I think -- that refreshes my recollection.
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1  I think that was -- I think that was part of it,

2  yeah. I think that's right.

3     Q.   We called it a --

4     A.   I don't disagree with you if you represent

5  that that was what she said.

6     Q.   Well, I'm just repeating what I thought

7  that you'd said previously.

8     A.   Yeah.

9     Q.   And was this -- what was the race of this

10  lady?

11     A.   She was white, Caucasian.

12     Q.   Did she mention the race of anybody else

13  when she was talking about issues that she observed?

14     A.   I don't -- I don't recall, but I would

15  suspect she probably did.

16     Q.   And I'm just going to infer a little bit

17  here. Would she -- was she feeling -- did she

18  express that she felt threatened by people who were

19  listening to hip-hop music who were Black?

20     A.   Yeah, I don't recall that exact phrase,

21  but if somebody said that that's what she said, I

22  would believe that that was right because she -- she

23  was spouting off a lot of nonsense; just foolishness.

24     Q.   In your mind, was that nonsense or

25  foolishness perhaps based in some implicit bias or
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1  some racism that she might have been harboring?

2     A.   I pegged her -- I pegged her as a racist.

3     Q.   Okay.

4     A.   In my mind she's a racist; full-on racist.

5     Q.   I think that I'm just about done, so just

6  to kind of summarize, you know, a lot of the things

7  we talked about are the different sort of -- I called

8  it universe or sources of information that you heard

9  in the last few years relating to these issues, and I

10  think we covered that quite extensively.

11        We talked about voters who've approached

12  you. We talked about things you've heard at the

13  political breakfasts. You mentioned some things

14  you've heard in church, some things you've heard from

15  your sort of circle of professional and personal

16  colleagues and, of course, in your role at State

17  Election Board.

18        I kind of want to just summarize, and is

19  there any source that we haven't covered in that list

20  that was -- that provided you with information about

21  issues at the Georgia polls specifically related to

22  the issues addressed by SB 202?

23     A.   I read the Atlanta Journal Constitution a

24  lot and follow their -- follow them. They have

25  online, and they update pretty well. So I look at
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1     I'm a little bit closer?

2        THE REPORTER: It does. You said: "I'll

3     try and keep it brief. When you were talking

4     to" -- and I could not hear what you were

5     saying. I apologize.

6        MS. JHAVERI: Sure. I said when you were

7     talking to Mr. Jedreski and you discussed the

8     absentee ballot application, and I just was

9     going to follow up on that.

10        THE WITNESS: Okay.

11     Q.   (By Ms. Jhaveri) So when you were talking

12  to him, you discussed that the goal of the changes in

13  SB 202, specifically the identification provision,

14  was to confirm that the real voter filed this

15  application; is that correct?

16     A.   Yes. I think we -- I think it does away

17  with signature matching and replaces it with I.D.

18     Q.   And I.D. includes writing down the number

19  of your driver's license or state I.D. number,

20  correct?

21     A.   Correct. Or the other forms of

22  identification you can use at the precinct, correct.

23     Q.   And would this goal of confirming that the

24  real voter filed an absentee ballot application,

25  would that also be served -- wouldn't that also be
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1  served by allowing a voter to put down their Social

2  Security number, for example?

3     A.   Yeah, but there was -- there was a concern

4  about the Social Security numbers. People are very

5  wary of that. So they don't like putting their full

6  Social Security number down.

7     Q.   And that concern, how do you know about

8  that concern?

9     A.   As a real estate lawyer, I'm in closings,

10  and every single closing I have to ask people to sign

11  a form that has their taxpayer I.D. on it, and for

12  individuals, that'd be a Social Security number, and

13  just people don't like it.

14     Q.   So you're taking your response from your

15  experience as a real estate lawyer?

16     A.   Vast majority; that's correct.

17     Q.   So it's not based on conversations with

18  voters.

19     A.   Not that I can recall.

20     Q.   And to go back to my point, my initial

21  point, Social Security number would also determine

22  that a voter is the person who filed the application,

23  the same voter.

24     A.   Assuming -- yeah, assuming somebody --

25  yeah, assuming somebody doesn't have their Social
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1  Security number through identity theft or something

2  like that, yeah, that would be one of the ways we

3  identify people, uh-huh.

4     Q.   That's right. So outside of that

5  circumstance, it would be a way to properly identify

6  the voter.

7     A.   Yeah, I think, since almost everybody

8  seems to have a Social Security number in these

9  modern times, that seems to be a good way to identify

10  people; yes, I agree.

11     Q.   Now --

12     A.   Sorry, but people just don't -- I just

13  remember when we were considering absentee ballot

14  applications with a Social Security number on it,

15  they created this special mechanism and flap in the

16  envelope, and people were like -- there was something

17  about putting your Social Security number on it. And

18  people were like: "Well, how are you going to do

19  that? I don't want my Social Security number going

20  through the mail."

21        And we were like: "No. Look at this.

22  We've created this special envelope that your Social

23  Security number is covered, and the county pulls it

24  off," and it was a really innovative envelope that

25  was pretty cool, but I don't remember how that
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1        (Plaintiffs' Exhibit 201 was marked for

2     identification.)

3        MS. JHAVERI: I apologize. One moment.

4        I think you should see it.

5        MR. PRINCE: Not yet.

6        MS. JHAVERI: No? Okay. You know, I can

7     do this a little more simply. Let's do this.

8     Q.   (By Ms. Jhaveri) Are you able to see my

9  screen?

10     A.   Yeah. It's real small. Let's see if we

11  can make it bigger.

12     Q.   I can try and --

13     A.   Oh, you're making it bigger. Okay, I see

14  it.

15     Q.   Yes. Is that any better?

16     A.   Let me see if I can make this -- oh, I

17  can't click on yours. It's still very -- I can't

18  make it out. If you can make it a full screen; can

19  you make it like -- that's better.

20        Yeah, there you go. That's better.

21     Q.   Okay. Is this the -- and so this is the

22  State Election Board regulation. And, just for the

23  record, it is Bates stamped USA-04339 to 04340.

24     A.   It sure looks like it, uh-huh.

25     Q.   Okay, great. Now, this -- when you were
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1  talking to Mr. Jedreski earlier and you noted that

2  some folks were concerned about drop boxes but many

3  of their concerns stemmed from the fact that they

4  didn't realize that these drop boxes had to be video

5  monitored, or that was one of the concerns. Correct?

6     A.   I agree.

7     Q.   And we're going to look at number 5 here.

8  Do you see number 5 on your screen?

9     A.   Yes.

10     Q.   And does that say: "Video recordings of

11  the drop box locations must be retained by the county

12  registrars for 30 days after the final certification

13  of the election, or until conclusion of any contest

14  involving an election on the ballot in the county

15  jurisdiction, whichever is later, and shall be made

16  available to Secretary of State investigators upon

17  request or to the public, upon request, as soon as

18  possible or at a charge that is not cost prohibitive

19  to the public, if there is a charge"?

20     A.   I agree.

21     Q.   And you mentioned another thing that

22  voters were confused about or those who raised

23  concerns about drop boxes was the procedure for

24  collecting the drop boxes, correct?

25     A.   Yes.
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1     Q.   Let me clean that up; for collecting the

2  ballots from the drop boxes.

3     A.   Yeah, when we were -- when we were just

4  looking at this regulation and creating it, we

5  created a daily log-in so that if a drop box went ten

6  votes, ten votes, ten votes, ten votes, a thousand

7  votes, ten votes, we could go pull up the video and

8  see what happened that day.

9     Q.   Right. And you also include in that

10  regulation number 10 which describes -- and I'm not

11  going to read the whole thing -- the procedure for

12  collecting the absentee ballots from the drop boxes,

13  correct?

14     A.   Yeah, the regulation was originally every

15  24 hours, and then Bartow County came to us and said:

16  "Hey, we're going broke paying mileage to our people,

17  so can we pick it up once every three days instead of

18  every 24 hours," and so we made that change.

19     Q.   And so individuals who would have read the

20  emergency regulation would have known that the drop

21  boxes were subject to video monitoring, correct?

22     A.   I would hope so, yes.

23     Q.   And those who have read this regulation

24  would know that there was a procedure for removing

25  the absentee ballots from the drop boxes, correct?
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1     A.   I agree, yes. We would hope so, yes.

2     Q.   I think that's all -- I'm going to take

3  this off the screen. I think that's all we need

4  here.

5        Now, I want to talk a little bit about

6  out-of-precinct (inaudible) ballots.

7     A.   Okay.

8        THE REPORTER: I'm sorry, ma'am, your

9     voice dropped again. Talk about ...

10        MS. JHAVERI: Out-of-precinct provisional

11     ballots.

12        THE REPORTER: Thank you.

13        MS. JHAVERI: Apologies.

14     Q.   (By Ms. Jhaveri) So, Mr. Mashburn, I know

15  we talked about this last week too. I just want to

16  get the timeline a little bit clearer. You said

17  there was a period in time when Georgia was not --

18  did not allow any out-of-precinct provisional

19  ballots, and then that changed at some point.

20        Do you have a better recollection today of

21  when that changed?

22     A.   No, I do not.

23     Q.   Last week when we discussed this, you

24  noted that you thought it was about 2018. Is that

25  correct?
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1  GRAVEO has been divided up into 14 regions, for lack

2  of a better word, and I'm also the regional

3  coordinator for Region 4, which includes 11

4  counties. So they're the ones that I converse with

5  more often than not on anything, and they'll ask me

6  questions, too.

7     Q   And now I want to shift to your role in

8  the Legislative Committee for GAVREO.

9       I think you mentioned that you are the

10  chair of the Legislative Committee; is that correct?

11     A   That's correct. I was chair for one year,

12  and then someone else was chair, and I have been

13  named chair once again this year.

14     Q   And what year were you originally chair?

15     A   It was the year that Senate Bill 202 came

16  up.

17     Q   So that's the --

18     A   2021.

19     Q   And then who was chair next?

20     A   Her name is Nina Crawford. She's an

21  elections official board member in Catoosa County.

22     Q   And that was for 2022?

23     A   Correct. It starts from -- it goes from

24  conference to conference. So we had conference in

25  August of last year -- hold on. Let me think about
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1  that.

2       It was a period -- it was not quite a year

3  that she was chair. It was after -- but it was well

4  after 202 had been passed was when I was replaced

5  for a year.

6       GRAVEO typically does not maintain --

7  certain committees are not maintained chairman for

8  every year. It gives everyone a shot, a chance to

9  be a part of that.

10     Q   So what were some of your roles as chair

11  when you did it the first time around?

12     A   Well, the main thing was keeping everyone

13  informed about the progress of the bills themselves.

14       The way that it turned out, it went

15  through the process, it seemed like every day a new

16  bill was being dropped and they were incorporating

17  bills from other parts of the -- they were

18  incorporating other bills that had been introduced

19  and we were trying to figure out where everything

20  was coming from; and just doing that alone,

21  searching through the bills -- they took this part

22  of this bill and put it here, took this part of this

23  bill and put it here -- that was a task in and of

24  itself.

25       But eventually what we wound up doing was
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1  testifying to the Election Integrity Committee and

2  the Ethics Committee about the bills themselves, and

3  the parts of the bills that concerned us as far as

4  election administration was concerned.

5     Q   You were just talking about your

6  responsibility to keep folks informed. Were you

7  doing that by just reviewing the bills, or were

8  there other steps you were taking?

9     A   I would post things like that on the Buzz.

10  That would be the main thing that we would do, is

11  when a bill would come through, I would post a

12  Legislative Committee update to the Buzz letting

13  everyone know, please engage your local legislator,

14  let them know we're paying attention to this and let

15  your legislator know our concerns about what's being

16  proposed in the bills.

17     Q   And when you posted it on the Buzz, that

18  was for all members of GAVREO, or just the

19  Legislative Committee?

20     A   All members of GAVREO.

21     Q   And going back to the Legislative

22  Committee, about how many members are on the

23  Legislative Committee?

24     A   When I started, we had 10, but I lost one

25  member. He was fired, unfortunately.
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1  let me know, please."

2       Do you believe that Senate Bill 202 was

3  afforded sufficient consideration by legislators

4  given how long it was?

5       MR. TYSON: Object to form.

6       You can answer it.

7       MR. KAUFMAN: Object to form.

8     A   Would you ask your question again?

9     Q   Based on input that you had received in

10  the 2021 legislative session as well as input on

11  election bills and in prior legislative sessions, do

12  you believe that enough time or sufficient time was

13  given to this bill given the length?

14       MR. TYSON: Object to form.

15     A   I can only assume that it was, but the

16  thing about this particular piece of legislation was

17  the length and the breadth of what was contained in

18  it. It touched so many different facets of Georgia

19  law, and so to really fully understand the overall

20  impact of it all took study and time. And so I do

21  remember there being a general feeling that we were

22  -- that input time was drawing short and that there

23  was a rush on our part to make comment on the bill

24  and be able to have it heard.

25     Q   Do you believe some sort of study
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1  committee should have been convened to consider this

2  bill's impact?

3     A   That was always my opinion.

4     Q   Did you share that opinion with any

5  legislators?

6     A   Likely.

7     Q   If you know, who were the primary drafters

8  of Senate Bill 202?

9     A   Well, I only know that it was sponsored by

10  Senator Burns, and outside of that there are a lot

11  of similarities in Senate Bill 202 and the former

12  House Bill 531, so I assume that some of the people

13  that drafted that legislation had some type of a

14  hand in 202, but I am not exactly sure. I was not

15  involved in those conversations.

16     Q   Do you know if Ryan Germany was involved

17  in the drafting of Senate Bill 202?

18     A   Not with any firsthand knowledge.

19     Q   Do you know if any other non-legislators

20  were involved in the drafting of Senate Bill 202?

21     A   Not with any firsthand knowledge.

22     Q   Did you participate in any meetings,

23  formal or informal, regarding Senate Bill 202?

24     A   You know, I know that we had obviously the

25  email chains going around discussing different
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1  placed, you get it printed, you get it shipped, 60

2  days.

3     Q   Switching gears to drop boxes. SB 202

4  puts in place several requirements as far as drop

5  boxes, ballot drop boxes, correct?

6     A   Yes.

7     Q   One of those portions deals with the

8  number of drop boxes that counties must and are

9  allowed to have. Is that correct?

10     A   Yes.

11     Q   And other provisions deal with the

12  location and hours of operation of those drop boxes;

13  is that correct?

14     A   Yes.

15     Q   If the limitations on number of drop boxes

16  per county were lifted, that portion alone, is it

17  your understanding that it would be up to counties

18  whether or not to add additional drop boxes?

19       MR. TYSON: Object to form.

20     A   So the question is not if the language

21  regarding drop boxes is repealed; it's if the

22  language regarding the number of drop boxes that a

23  county can have.

24       I'd have to get with our attorneys, figure

25  out -- we also have the State Elections Board to
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1  consider whether or not they could write rules that

2  could -- it depends on if they would want to write

3  rules. But I mean in theory, if that were taken

4  out, counties would be able to adjust the number of

5  drop boxes they had, hypothetically.

6     Q   And is the same true with regards to the

7  physical location of the drop boxes, if that portion

8  specifically of SB 202 were eliminated, that it

9  would be up to counties whether to change the

10  location of those drop boxes or not?

11       MR. TYSON: Object to form.

12     A   Again, depends on if the State Elections

13  Board took any action, that kind of thing.

14  Theoretically, if nothing else and the law changed,

15  then it seems like they could move the location.

16     Q   Regarding the provisions on what I'll

17  refer to as line relief, in other words, the ban on

18  providing food and water and other items of value to

19  voters who are waiting in line, do you know the

20  provision of SB 202 to which I'm referring?

21     A   Yes.

22     Q   Okay. If a ban on providing food or water

23  to outside groups were lifted, any changes would

24  primarily be implemented by counties, correct?

25       MR. TYSON: Object to form.
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1     A   I'm not sure there's anything there for a

2  county to implement.

3     Q   Fair enough.

4       And in terms of -- are you aware of the

5  provision in SB 202 which imposed new criminal

6  penalties for ballot collection?

7     A   Yes.

8     Q   If those penalties were struck down, in

9  your experience is there anything your office would

10  need to do, apart from issuing guidance to counties?

11       MR. TYSON: Object to form.

12     A   Not that I'm aware.

13     Q   And you're aware of the provision in SB

14  202 which changed the rules regarding the acceptance

15  of out-of-precinct provisional ballots; is that

16  right?

17     A   Yes.

18     Q   If a court were to strike down the changes

19  that SB 202 made to those provisions, based on your

20  experience what would your office need to do to

21  implement those?

22       MR. TYSON: Object to form.

23     A   We would -- going back to the original

24  answer, I would speak with our counsel, with our

25  attorneys, and then based on their guidance we could
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1  potentially issue guidance to counties.

2       MR. ROSBOROUGH: I appreciate you-all's

3     patience. I have no further questions. Thank

4     you.

5       MR. TYSON: Thank you. No questions here.

6       (Whereupon, the deposition concluded at

7     5:38 p.m.)
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1    Q   And what days of the week is it available

2 to voters?

3    A   We have voting Monday through Friday, and

4 then the elections office has Saturday voting from

5 9:00 to 5:00, to which the box will be available as

6 well.

7    Q   If Douglas County weren't limited to the

8 one drop box, how many drop boxes would your county

9 use?

10    A   Ten.

11       MR. KAUFMAN: Object to form.

12       MS. LaROSS: Objection as to form.

13    A   Ten.

14    Q   Let me just start over.

15       If there were -- the limitation of SB-202

16 on drop boxes were not in place, how many drop boxes

17 would Douglas County use for the 2022 election

18 cycle?

19       MR. KAUFMAN: Object to the form.

20       MS. LaROSS: Objection.

21    A   Ten.

22    Q   Why?

23       MR. KAUFMAN: Object to form.

24       MS. LaROSS: Object as to form.

25    A   We thought that the drop boxes were a
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1 great mechanism by which to have a direct way for

2 voters to transmit information to us, so much so

3 that we went through the process of permanently

4 installing our drop boxes and permanently installing

5 camera systems on the drop boxes, to which those

6 drop boxes, although they're locked with signage

7 indicating that we can no longer use them currently

8 based on election law, we left them in place.

9    Q   Are all 10 of the drop boxes that Douglas

10 County used in the 2020 election cycle still in

11 place?

12    A   Yes.

13    Q   If the limitation of the one drop box and

14 that it needs to be inside were lifted, would

15 Douglas County use those permanent drop boxes that

16 are still installed outside?

17    A   Yes.

18       MS. LaROSS: Objection as to form.

19    Q   What hours would you make them available?

20       MS. LaROSS: Objection as to form.

21    A   If we had legally -- if we were legally

22 able to do it, we would leave them in place for a

23 24-hour period.

24    Q   If the rules regarding drop boxes in

25 SB-202 reverted to what was in place during the 2020
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1 Assembly, did you speak with Mr. Harvey or anyone

2 else in the Secretary of State's Office --

3    A   Yes.

4    Q   -- about your view on this particular

5 provision?

6    A   Yes.

7    Q   And what did you tell Mr. Harvey?

8    A   I've articulated the same understanding

9 that I have articulated in this meeting today of my

10 non-understanding of why this nonissue is an issue.

11 And trying to get an understanding of what the

12 perceived problem was.

13    Q   Prior to the passage of SB-202, did you

14 consider the process that your office had to

15 undertake after the polls closed to process OP

16 ballots to be burdensome?

17    A   No.

18       MR. KAUFMAN: Object to form.

19       MS. LaROSS: Objection.

20    Q   If the provisions of SB-202 regarding

21 out-of-precinct provisional ballots were overturned

22 and the law reverted to the status prior to SB-202,

23 would your office need to undertake any changes

24 because of that change?

25       MS. LaROSS: Objection.
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1       MR. KAUFMAN: Object to the form.

2    A   No.

3    Q   If this provision of SB-202 regarding

4 out-of-precinct provisional ballots were overturned

5 and the law returned to what it was prior to SB-202,

6 do you think it would result in voter confusion in

7 Douglas County?

8       MS. LaROSS: Objection as to form.

9       MR. KAUFMAN: Object to form.

10    A   I'm sorry, could you please --

11       MS. SUSON: Hold on. Put it on mute.

12       (Discussion ensued off the record.)

13 BY MS. O'CONNOR:

14    Q   I'm going to ask my question again.

15       If the provision of SB-202 regarding

16 out-of-precinct provisional ballots were overturned

17 and the law reverted to what it was prior to the

18 passage of SB-202, do you think that change would

19 result in voter confusion in Douglas County?

20    A   No.

21       MR. KAUFMAN: Object to form.

22       MS. LaROSS: Objection.

23    Q   Why not?

24       MS. LaROSS: Object as to form.

25    A   Most people are unaware of the passage in
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1 the provision that disallows the voting of using the

2 code section of OP even with the current passage,

3 which is why we still had voters that have attempted

4 to utilize these features and they're informed at

5 the time that they cannot do that.

6       So it would simply be instructing them now

7 that they would have that option again, which we

8 would have to do it anyway.

9       MS. O'CONNOR: So I'd like to take just a

10    five-minute break to see if I have a couple

11    more questions, and then I will be done with my

12    questioning, and I think there are some other

13    folks on the phone who might have a couple of

14    questions they want to ask.

15       (A recess was taken at 3:46 p.m. until

16    3:54 p.m.)

17 BY MS. O'CONNOR:

18    Q   Mr. Kidd, earlier you answered some

19 questions about line warming activities in Douglas

20 County. Do you remember what groups were involved

21 in line warming activities in Douglas County during

22 the 2020 election cycle?

23    A   It was a bunch of different organizations.

24 This is not the entirety of the list. These are

25 just some I remember offhand.
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House Bill 316 (AS PASSED HOUSE AND SENATE)

By: Representatives Fleming of the 121st, Jones of the 47th, Burns of the 159th, Rynders of

the 152nd, Watson of the 172nd, and others 

A BILL TO BE ENTITLED

AN ACT

To amend Chapter 2 of Title 21 of the Official Code of Georgia Annotated, relating to1

primaries and elections generally, so as to provide for definitions; to provide for uniform2

election equipment in this state; to provide for ballot marking devices and standards and3

procedures for such devices; to provide for the manner of qualifying presidential elector4

candidates for independent candidates for the offices of President and Vice President of the5

United States; to provide for the time for filing evidence of nomination by political body6

candidates; to clarify the age for voting; to provide for audits of election results and7

procedures therefor; to revise and clarify procedures for voter registration and list8

maintenance activities; to authorize the Secretary of State to become a member of a9

nongovernmental entity for purposes of maintaining electors lists under certain conditions;10

to provide for minimum requirements and form of information on electronic ballot markers;11

to provide for confidentiality of certain records and documents; to extend the time period12

allowing for public comment on precinct realignments; to place time limits on relocation of13

polling places; to provide for additional sites for a registrar's office or place of registration14

for absentee ballots; to provide for the delivery of absentee ballots to certain persons in15

custody; to provide for the manner of processing absentee ballot applications and absentee16

ballots; to provide a cure for an elector whose absentee ballot was rejected; to provide for the17

form of absentee ballot oath envelopes; to provide for the time for advance voting and18

manner and location of advance voting; to provide for assistance in voting; to provide for19

ease of reading ballots; to provide that a voter identification card is valid until an elector20

moves out of the county in which it was issued or is no longer eligible to vote; to provide for21

notification procedures for status of provisional ballots; to provide for the time for certifying22

elections; to provide for precertification audits; to provide for entitlement to and methods for23

recounts; to provide for conforming changes; to provide for related matters; to provide for24

an effective date; to repeal conflicting laws; and for other purposes.25

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:26
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SECTION 1.27

Chapter 2 of Title 21 of the Official Code of Georgia Annotated, relating to primaries and28

elections generally, is amended by revising paragraphs (2), (4.1), and (18) of Code29

Section 21-2-2, relating to definitions, and adding new paragraphs to read as follows:30

"(2)  'Ballot labels marking device' means the cards, paper, or other material placed on the31

front of a voting machine containing the names of offices and candidates and statements32

of questions to be voted on a pen, pencil, or similar writing tool, or an electronic device33

designed for use in marking paper ballots in a manner that is detected as a vote so cast34

and then counted by ballot scanners.35

(2.1)  'Ballot scanner' means an electronic recording device which receives an elector's36

ballot and tabulates the votes on the ballot by its own devices; also known as a 'tabulating37

machine.'"38

"(4.1)  'Direct recording electronic' or 'DRE' voting equipment means a computer driven39

unit for casting and counting votes on which an elector touches a video screen or a button40

adjacent to a video screen to cast his or her vote.  Such term shall not encompass ballot41

marking devices or electronic ballot markers."42

"(7.1)  'Electronic ballot marker' means an electronic device that does not compute or43

retain votes; may integrate components such as a ballot scanner, printer, touch screen44

monitor, audio output, and a navigational keypad; and uses electronic technology to45

independently and privately mark a paper ballot at the direction of an elector, interpret46

ballot selections, communicate such interpretation for elector verification, and print an47

elector verifiable paper ballot."48

"(18)  'Official ballot' means a ballot, whether paper, mechanical, or electronic, which is49

furnished by the superintendent or governing authority in accordance with Code50

Section 21-2-280, including paper ballots read by optical scanning tabulators that are read51

by ballot scanners."52

"(19.1)  'Optical scanning voting system' means a system employing paper ballots on53

which electors cast votes with a ballot marking device or electronic ballot marker after54

which votes are counted by ballot scanners."55

"(32.1)  'Scanning ballot' means a printed paper ballot designed to be marked by an56

elector with a ballot marking device or electronic ballot marker or a blank sheet of paper57

designed to be used in a ballot marking device or electronic ballot marker, which is then58

inserted for casting into a ballot scanner."59
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SECTION 2.60

Said chapter is further amended by revising paragraph (15) of subsection (a) of Code61

Section 21-2-50, relating to the powers and duties of the Secretary of State and prohibition62

against serving in a fiduciary capacity, as follows:63

"(15)  To develop, program, build, and review ballots for use by counties and64

municipalities on direct recording electronic (DRE) voting systems in use in the state."65

SECTION 3.66

Said chapter is further amended by adding a new Code section to read as follows:67

"21-2-132.1.68

(a)  An independent candidate for the office of President or Vice President of the United69

States shall file with the Secretary of State not later than the Friday before the opening of70

qualifying for such office as provided in subsection (d) of Code Section 21-2-132 a slate71

of candidates for the office of presidential elector which such independent candidate has72

certified as being the presidential electors for such independent candidate.73

(b)  The candidates for presidential electors certified by an independent candidate for the74

office of President or Vice President of the United States shall then qualify for election to75

such office in accordance with Code Section 21-2-132.76

(c)  An independent candidate for the office of President or Vice President of the United77

States may certify a number of candidates for the office of presidential elector that is equal78

to or less than the number of presidential electors who may be elected from the State of79

Georgia."80

SECTION 4.81

Said chapter is further amended by revising paragraph (5) of subsection (c) of Code82

Section 21-2-172, relating to nomination of presidential electors and candidates of political83

bodies by convention, as follows:84

"(5)  That a certified copy of the minutes of the convention, attested to by the chairperson85

and secretary of the convention, must be filed by the nominee with his or her notice of86

candidacy nomination petition."87

SECTION 5.88

Said chapter is further amended by revising subsections (a) and (c) of Code89

Section 21-2-216, relating to qualifications of electors generally, reregistration of electors90

purged from list, eligibility of nonresidents who vote in presidential elections, retention of91

qualification for standing as elector, evidence of citizenship, and check of convicted felons92

and deceased persons databases, as follows:93
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"(a)  No person shall vote in any primary or election held in this state unless such person94

shall be:95

(1)  Registered as an elector in the manner prescribed by law;96

(2)  A citizen of this state and of the United States;97

(3)  At least 18 years of age on or before the date of the primary or election in which such98

person seeks to vote;99

(4)  A resident of this state and of the county or municipality in which he or she seeks to100

vote; and101

(5)  Possessed of all other qualifications prescribed by law."102

"(c)  Any person who possesses the qualifications of an elector except that concerning age103

shall be permitted to register to vote if such person will acquire such qualification within104

six months after the day of registration; provided, however, that such person shall not be105

permitted to vote in a primary or election until the acquisition of all specified qualifications106

unless such person shall be at least 18 years of age on or before the date of the primary or107

election in which such person seeks to vote."108

SECTION 6.109

Said chapter is further amended by revising subsections (b), (c), and (d) of Code Section110

21-2-220.1, relating to required documentation for voter registration, as follows:111

"(b)  For those voter registration applicants who have a Georgia driver's license number or112

identification card number for an identification card issued pursuant to Article 5 of Chapter113

5 of Title 40, or the last four digits of a social security number, a voter registration114

application may be accepted as valid only after the board of registrars has verified the115

authenticity of the Georgia driver's license number, the identification card number of an116

identification card issued pursuant to Article 5 of Chapter 5 of Title 40, or the last four117

digits of the social security number provided by the applicant In the event that the name,118

driver's license number, social security number, or date of birth provided by the person119

registering to vote on the voter registration form does not match information about the120

applicant on file at the Department of Driver Services or the federal Social Security121

Administration, the applicant shall nevertheless be registered to vote but shall be required122

to produce proof of his or her identity to a county registrar, a deputy county registrar, a poll123

manager, or a poll worker at or before the time that such applicant requests a ballot for the124

first time in any federal, state, or local election.125

(c)  The authenticity of an applicant's Georgia driver's license number, identification card126

number of an identification card issued pursuant to Article 5 of Chapter 5 of Title 40, or127

the last four digits of the social security number may be verified by:128
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(1)  The board of registrars matching the Georgia driver's license number, identification129

card number of an identification card issued pursuant to Article 5 of Chapter 5 of Title130

40, or the last four digits of the social security number provided by the applicant with the131

applicant's record on file with the Department of Driver Services or the federal Social132

Security Administration; or133

(2)  The applicant providing sufficient evidence to the board of registrars to verify the134

applicant's identity, which sufficient evidence includes, but is not limited to, providing135

one of the forms of identification listed in subsection (a) of Code Section 21-2-417  Proof136

of the applicant's identity as set forth in subsection (b) of this Code section shall be the137

forms of identification listed in subsection (c) of Code Section 21-2-417.138

(d)(1)  If a completed voter registration application has been received by the registration139

deadline set by Code Section 21-2-224 but the Georgia driver's license number, the140

identification card number of an identification card issued pursuant to Article 5 of141

Chapter 5 of Title 40, or the last four digits of the social security number provided by the142

applicant cannot be verified, the applicant shall be notified that the number cannot be143

verified and that the applicant must provide sufficient evidence to the board of registrars144

to verify the applicant's identity in order to have his or her application processed by the145

board of registrars.146

(2)  If the applicant provides such sufficient evidence on or before the date of a primary147

or election, and if the applicant is found eligible to vote, the applicant shall be added to148

the list of electors and shall be permitted to vote in the primary or election and any runoff149

resulting therefrom and subsequent primaries and elections.150

(3)  If the applicant has not provided such sufficient evidence or such number has not151

otherwise been verified on or before the date of a primary or election, the applicant152

presenting himself or herself to vote shall be provided a provisional ballot.  The153

provisional ballot shall be counted only if such number is verified by the end of the time154

period set forth in subsection (c) of Code Section 21-2-419 or if the applicant presents155

sufficient evidence to the board of registrars to verify the applicant's identity, by the end156

of the time period set forth in subsection (c) of Code Section 21-2-419.157

(4)  The voter application shall be rejected if the Georgia driver's license number,158

identification card number of an identification card issued pursuant to Article 5 of159

Chapter 5 of Title 40, or last four digits of the social security number provided by the160

applicant is not verified and the applicant fails to present sufficient evidence to the board161

of registrars to verify the applicant's identity within 26 months following the date of the162

application.163

(5)  This subsection shall not apply to an electronic voter registration application164

submitted pursuant to Code Section 21-2-221.2."165

Case 1:21-mi-55555-JPB   Document 617-13   Filed 08/24/23   Page 6 of 40

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



19 HB 316/AP

H. B. 316
- 6 -

SECTION 7.166

Said chapter is further amended by revising Code Section 21-2-225, relating to167

confidentiality of original registration applications, limitations on registration data available168

for public inspection, and data made available by Secretary of State, by adding a new169

subsection to read as follows:170

"(d)(1)  The Secretary of State may become a member of a nongovernmental entity whose171

purpose is to share and exchange information in order to improve the accuracy and172

efficiency of voter registration systems.  The membership of the nongovernmental entity173

shall be composed solely of election officials of state and territorial governments of the174

United States, except that such membership may also include election officials of the175

District of Columbia.176

(2)  Notwithstanding any provision of law to the contrary, the Secretary of State may177

share confidential and exempt information after becoming a member of such178

nongovernmental entity as provided in paragraph (1) of this subsection.179

(3)  The Secretary of State may become a member of such nongovernmental entity only180

if such entity is controlled and operated by the participating jurisdictions.  The entity shall181

not be operated or controlled by the federal government or any other entity acting on182

behalf of the federal government.  The Secretary of State must be able to withdraw at any183

time from any such membership in such nongovernmental entity.184

(4)  If the Secretary of State becomes a member of such nongovernmental entity, the185

Department of Driver Services shall, pursuant to an agreement with the Secretary of186

State, provide driver's license or identification card information related to voter eligibility187

to the Secretary of State for the purpose of sharing and exchanging voter registration188

information with such nongovernmental entity.189

(5)  Notwithstanding any law to the contrary, upon the Secretary of State becoming a190

member of a nongovernmental entity as provided in this subsection, information received191

by the Secretary of State from the nongovernmental entity is exempt from disclosure192

under Article 4 of Chapter 18 of Title 50 and any other provision of law.  However, the193

Secretary of State may provide such information to the boards of registrars to conduct194

voter registration list maintenance activities."195

SECTION 8.196

Said chapter is further amended by revising subsection (a) of Code Section 21-2-230, relating197

to challenge of persons on list of electors by other electors, procedure, hearing, and right of198

appeal, as follows:199

"(a)  Any elector of the county or municipality may challenge the right of any other elector200

of the county or municipality, whose name appears on the list of electors, to vote in an201
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election.  Such challenge shall be in writing and specify distinctly the grounds of such202

challenge.  Such challenge may be made at any time prior to the elector whose right to vote203

is being challenged voting at the elector's polling place or, if such elector cast an absentee204

ballot, prior to 5:00 P.M. on the day before the election; provided, however, that challenges205

to persons voting by absentee ballot in person at the office of the registrars or the absentee206

ballot clerk whose vote is cast on a DRE unit must shall be made prior to such person's207

voting."208

SECTION 9.209

Said chapter is further amended by revising subsection (c) of Code Section 21-2-231, relating210

to lists of persons convicted of felonies, persons identified as noncitizens, persons declared211

mentally incompetent, and deceased persons provided to Secretary of State and Council of212

Superior Court Clerks, removal of names from list of electors, obtain information about213

persons who died, timing, and list of inactive voters provided to Council of Superior Court214

Clerks, as follows:215

"(c)(1)  Upon receipt of the lists described in subsections (a), (a.1), and (b) of this Code216

section and the lists of persons convicted of felonies in federal courts received pursuant217

to 42 U.S.C. Section 1973gg-6(g), the Secretary of State shall transmit the names of such218

persons whose names appear on the list of electors to the appropriate county board of219

registrars who shall remove all such names from the list of electors and shall mail a notice220

of such action and the reason therefor to the last known address of such persons by221

first-class mail.222

(2)  Upon receipt of the list described in subsection (a) of this Code section and the lists223

of persons convicted of felonies in federal courts received pursuant to 52 U.S.C.224

Section 20507(g), the Secretary of State shall transmit the names of such persons whose225

names appear on the lists of electors to the appropriate county board of registrars who226

shall mail a notice to the last known address of each such person by first-class mail,227

stating that the board of registrars has received information that such person has been228

convicted of a felony and will be removed from the list of electors 30 days after the date229

of the notice unless such person requests a hearing before the board of registrars on such230

removal."231

SECTION 10.232

Said chapter is further amended by revising subsection (b) of Code Section 21-2-232, relating233

to removal of elector's name from list of electors, as follows:234

"(b)(1)  When an elector of this state moves to another county or state and registers to235

vote and the registration officials send a notice of cancellation reflecting the registration236
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of the elector in the other county or state, the Secretary of State or the board of registrars,237

as the case may be, shall remove such elector's name from the list of electors.  It shall not238

be necessary to send a confirmation notice to the elector in such circumstances.  When239

an elector of this state moves to another state and registers to vote and the registration240

officials in such state send a notice of cancellation reflecting the registration of the elector241

in the other state, which includes a copy of such elector's voter registration application242

bearing the elector's signature, the Secretary of State or the board of registrars, as the case243

may be, shall remove such elector's name from the list of electors.  It shall not be244

necessary to send a confirmation notice to the elector in such circumstances.245

(2)  When an elector of this state moves to another state and the registration officials in246

such other state or a nongovernmental entity as described in subsection (d) of Code247

Section 21-2-225 sends a notice of cancellation or other information indicating that the248

elector has moved to such state but such notice or information does not include a copy249

of such elector's voter registration application in such other state bearing the elector's250

signature, the Secretary of State or the board of registrars, as the case may be, shall send251

a confirmation notice to the elector as provided in Code Section 21-2-234."252

SECTION 11.253

Said chapter is further amended by revising subsection (a) of Code Section 21-2-234, relating254

to electors who have failed to vote and with whom there has been no contact in three years,255

confirmation notice requirements and procedure, and time for completion of list maintenance256

activities, as follows:257

"(a)(1)  As used in this Code section and Code Section 21-2-235, the term 'no contact'258

shall mean that the elector has not filed an updated voter registration card, has not filed259

a change of name or address, has not signed a petition which is required by law to be260

verified by the election superintendent of a county or municipality or the Secretary of261

State, has not signed a voter's certificate, has not submitted an absentee ballot application262

or voted an absentee ballot, and has not confirmed the elector's continuation at the same263

address during the preceding three five calendar years.264

(2)  In the first six months of each odd-numbered year, the Secretary of State shall265

identify all electors whose names appear on the list of electors with whom there has been266

no contact during the preceding three five calendar years and who were not identified as267

changing addresses under Code Section 21-2-233.  The confirmation notice described in268

this Code section shall be sent to each such elector during each odd-numbered year.  Such269

notices shall be sent by forwardable, first-class mail."270
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SECTION 12.271

Said chapter is further amended by revising subsection (b) of Code Section 21-2-235, relating272

to inactive list of electors, as follows:273

"(b)  An elector placed on the inactive list of electors shall remain on such list until the day274

after the second November general election held after the elector is placed on the inactive275

list of electors.  If the elector makes no contact, as defined in Code Section 21-2-234,276

during that period, the elector shall be removed from the inactive list of electors.  Not less277

than 30 nor more than 60 days prior to the date on which the elector is to be removed from278

the inactive list of electors, the board of registrars shall mail a notice to the address on the279

elector's registration record."280

SECTION 13.281

Said chapter is further amended by revising subsection (c) of Code Section 21-2-262, relating282

to investigation as to division, redivision, alteration, formation, or consolidation of precincts283

and petition of electors or board of registrars, as follows:284

"(c)  Upon the presentation of any such petition by the board of registrars or upon the filing285

by the board of its report and recommendations as to any investigation presented under286

subsection (a) of this Code section, the superintendent may make such order for the287

division, redivision, alteration, formation, or consolidation of precincts as will, in the288

superintendent's opinion, promote the convenience of electors and the public interests;289

provided, however, that the superintendent shall not make any final order for the division,290

redivision, alteration, formation, or consolidation of precincts until at least ten 30 days after291

notice of such change shall have been advertised in the legal organ of the county.  A copy292

of such notice shall be immediately submitted to the Secretary of State.  Such notice shall293

state briefly the division, redivision, alteration, formation, or consolidation of precincts294

recommended by the board of registrars and the date upon which the same will be295

considered by the superintendent and shall contain a warning that any person objecting296

thereto must file his or her objections with the superintendent prior to such date.  Upon the297

making of any such final order by the superintendent, a copy thereof shall be certified by298

the superintendent to the board of registrars."299

SECTION 14.300

Said chapter is further amended by revising Code Section 21-2-265, relating to duty of301

superintendent to select polling places, change, petition objecting to proposed change, space302

for political parties holding primaries, facilities for disabled voters, and selection of polling303

place outside precinct to better serve voters, by adding a new subsection to read as follows:304
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"(f)  A polling place shall not be changed on a day in which a primary, election, or runoff305

is held, or during the 60 day period prior to any general primary or general election or306

runoff from such primary or election, nor shall a polling place be changed in the 30 day307

period prior to any special primary or special election or runoff from such special primary308

or special election, except, in the discretion of the superintendent, when an emergency or309

event occurs during such time period which renders the polling place unavailable for use310

at such general primary, general election, special primary, special election, or runoff."311

SECTION 15.312

Said chapter is further amended by revising subsection (a) of Code Section 21-2-267, relating313

to equipment, arrangement, and storage at polling places, as follows:314

"(a)  The governing authority of each county and municipality shall provide and the315

superintendent shall cause all rooms used as polling places to be provided with suitable316

heat and light and, in precincts in which ballots are used, with a sufficient number of voting317

compartments or booths with proper supplies in which the electors may conveniently mark318

their ballots, with a curtain, screen, or door in the upper part of the front of each319

compartment or booth so that in the marking thereof they may be screened from the320

observation of others.  A curtain, screen, or door shall not be required, however, for the321

self-contained units used as voting booths in which direct recording electronic (DRE)322

voting units or electronic ballot markers are located if such booths have been designed so323

as to ensure the privacy of the elector.  When practicable, every polling place shall consist324

of a single room, every part of which is within the unobstructed view of those present325

therein and shall be furnished with a guardrail or barrier closing the inner portion of such326

room, which guardrail or barrier shall be so constructed and placed that only such persons327

as are inside such rail or barrier can approach within six feet of the ballot box and voting328

compartments, or booths, or voting machines, as the case may be.  The ballot box and329

voting compartments or booths shall be so arranged in the voting room within the enclosed330

space as to be in full view of those persons in the room outside the guardrail or barrier.331

The voting machine or machines shall be placed in the voting rooms within the enclosed332

space so that, unless its construction shall otherwise require, the ballot labels on the face333

of the machine can be plainly seen by the poll officers when the machine is not occupied334

by an elector.  In the case of direct recording electronic (DRE) voting units or electronic335

ballot markers, the units devices shall be arranged in such a manner as to ensure the privacy336

of the elector while voting on such units devices, to allow monitoring of the units devices337

by the poll officers while the polls are open, and to permit the public to observe the voting338

without affecting the privacy of the electors as they vote."339
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SECTION 16.340

Said chapter is further amended in subsection (b) of Code Section 21-2-286, relating to341

printing specifications, numbering, and binding of ballots, by adding a new paragraph to read342

as follows:343

"(3)  Ballots printed by an electronic ballot marker shall be designed as prescribed by the344

Secretary of State to ensure ease of reading by electors."345

SECTION 17.346

Said chapter is further amended by revising Code Section 21-2-293, relating to correction of347

mistakes and omissions on ballots, as follows:348

"21-2-293.349

(a)  If the election superintendent discovers that a mistake or omission has occurred in the350

printing of official ballots or in the programming of the display of the official ballot on351

DRE voting equipment or electronic ballot markers for any primary or election, the352

superintendent is authorized on his or her own motion to take such steps as necessary to353

correct such mistake or omission if the superintendent determines that such correction is354

feasible and practicable under the circumstances; provided, however, that the355

superintendent gives at least 24 hours hours' notice to the Secretary of State and any356

affected candidates of the mistake or omission prior to making such correction.357

(b)  When it is shown by affidavit that a mistake or omission has occurred in the printing358

of official ballots or in the programming of the display of the official ballot on DRE voting359

equipment or electronic ballot markers for any primary or election, the superior court of360

the proper county may, upon the application of any elector of the county or municipality,361

require the superintendent to correct the mistake or omission or to show cause why he or362

she should not do so."363

SECTION 18.364

Said chapter is further amended by revising subsection (a) of Code Section 21-2-300, relating365

to provision of new voting equipment by state, contingent upon appropriations, county366

responsibilities, education, and county and municipal contracts for equipment, as follows:367

"(a)(1)  The Provided that the General Assembly specifically appropriates funding to the368

Secretary of State to implement this subsection, the equipment used for casting and369

counting votes in county, state, and federal elections shall, by the July, 2004, primary370

election and afterwards, be the same in each county in this state and shall be provided to371

each county by the state, as determined by the Secretary of State.372

(2)  As soon as possible, once such equipment is certified by the Secretary of State as safe373

and practicable for use, all federal, state, and county general primaries and general374
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elections as well as special primaries and special elections in the State of Georgia shall375

be conducted with the use of scanning ballots marked by electronic ballot markers and376

tabulated by using ballot scanners for voting at the polls and for absentee ballots cast in377

person, unless otherwise authorized by law; provided, however, that such electronic ballot378

markers shall produce paper ballots which are marked with the elector's choices in a379

format readable by the elector.380

(3)  The state shall furnish a uniform system of electronic ballot markers and ballot381

scanners for use in each county as soon as possible.  Such equipment shall be certified382

by the United States Election Assistance Commission prior to purchase, lease, or383

acquisition.  At its own expense, the governing authority of a county may purchase, lease,384

or otherwise acquire additional electronic ballot markers and ballot scanners of the type385

furnished by the state, if the governing authority so desires.  Additionally, at its own386

expense, the governing authority of a municipality may choose to acquire its own387

electronic ballot markers and ballot scanners by purchase, lease, or other procurement388

process.389

(4)  Notwithstanding any provision of law to the contrary, the Secretary of State is390

authorized to conduct pilot programs to test and evaluate the use of electronic ballot391

markers and ballot scanners in primaries and elections in this state."392

SECTION 19.393

Said chapter is further amended by revising paragraph (5) of Code Section 21-2-365, relating394

to requirements for use of optical scanning voting systems, as follows:395

"(5)  An optical scanning tabulator A ballot scanner shall preclude the counting of votes396

for any candidate or upon any question for whom or upon which an elector is not entitled397

to vote; shall preclude the counting of votes for more persons for any office than he or398

she is entitled to vote for; and shall preclude the counting of votes for any candidate for399

the same office or upon any question more than once;".400

SECTION 20.401

Said chapter is further amended by revising Code Section 21-2-367, relating to installation402

of systems, number of systems, and good working order, as follows:403

"21-2-367.404

(a)  When the use of optical scanning voting systems has been authorized in the manner405

prescribed in this part, such optical scanning voting systems shall be installed, either406

simultaneously or gradually, within the county or municipality.  Upon the installation of407

optical scanning voting systems in any precinct, the use of paper ballots or other voting408
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machines or apparatus therein shall be discontinued, except as otherwise provided by this409

chapter.410

(b)  In each precinct in which optical scanning voting systems are used, the county or411

municipal governing authority, as appropriate, shall provide at least one voting booth or412

enclosure for each 200 250 electors therein, or fraction thereof.413

(c)  Optical scanning voting systems of different kinds may be used for different precincts414

in the same county or municipality Reserved.415

(d)  The county or municipal governing authority, as appropriate, shall provide optical416

scanning voting systems in good working order and of sufficient capacity to accommodate417

the names of a reasonable number of candidates for all party offices and nominations and418

public offices which, under the provisions of existing laws and party rules, are likely to be419

voted for at any future primary or election."420

SECTION 21.421

Said chapter is further amended by revising subsection (a) of Code Section 21-2-369, relating422

to printing of ballots and arrangement, as follows:423

"(a)  The ballots shall be printed in black ink upon clear, white, or colored material, of such424

size and arrangement as will suit the construction of the optical ballot scanner, and in plain,425

clear type so as to be easily readable by persons with normal vision; provided, however,426

that red material shall not be used except that all ovals appearing on the ballot to indicate427

where a voter should mark to cast a vote may be printed in red ink."428

SECTION 22.429

Said chapter is further amended by revising Code Section 21-2-372, relating to ballot430

description, as follows:431

"21-2-372.432

Ballots shall be of suitable design, size, and stock to permit processing by a tabulating433

machine ballot scanner and shall be printed in black ink on clear, white, or colored434

material.  In counties using a central count tabulating system, a serially numbered strip435

shall be attached to each ballot in a manner and form similar to that prescribed in this436

chapter for paper ballots."437

SECTION 23.438

Said chapter is further amended by revising subsections (a) and (b) of Code439

Section 21-2-374, relating to proper programming, proper order, testing, and supplies, as440

follows:441
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"21-2-374.442

(a)  The superintendent of each county or municipality shall order the proper programming443

to be placed in each tabulator ballot scanner used in any precinct or central tabulating444

location.445

(b)  On or before the third day preceding a primary or election, including special primaries,446

special elections, and referendum elections, the superintendent shall have the optical447

scanning tabulators ballot scanners tested to ascertain that they will correctly count the448

votes cast for all offices and on all questions.  Public notice of the time and place of the test449

shall be made at least five days prior thereto; provided, however, that, in the case of a450

runoff, the public notice shall be made at least three days prior thereto.  Representatives of451

political parties and bodies, candidates, news media, and the public shall be permitted to452

observe such tests.  The test shall be conducted by processing a preaudited group of ballots453

so marked as to record a predetermined number of valid votes for each candidate and on454

each question and shall include for each office one or more ballots which are improperly455

marked and one or more ballots which have votes in excess of the number allowed by law456

in order to test the ability of the optical scanning tabulator ballot scanner to reject such457

votes.  The optical scanning tabulator ballot scanner shall not be approved unless it458

produces an errorless count.  If any error is detected, the cause therefor shall be ascertained459

and corrected; and an errorless count shall be made before the tabulator ballot scanner is460

approved.  The superintendent shall cause the pretested tabulators ballot scanners to be461

placed at the various polling places to be used in the primary or election.  The462

superintendent shall require that each optical scanning tabulator ballot scanner be463

thoroughly tested and inspected prior to each primary and election in which it is used and464

shall keep such tested material as certification of an errorless count on each tabulator ballot465

scanner.  In counties using central count optical scanning tabulators ballot scanners, the466

same test shall be repeated immediately before the start of the official count of the ballots467

and at the conclusion of such count.  Precinct tabulators ballot scanners shall produce a468

zero tape prior to any ballots being inserted on the day of any primary or election."469

SECTION 24.470

Said chapter is further amended by revising Code Section 21-2-375, relating to delivery of471

equipment to polling places, protection for equipment, and required accessories, as follows:472

"21-2-375.473

(a)  In counties using precinct count optical scanning tabulators ballot scanners, the474

superintendent shall deliver the proper optical scanning tabulator ballot scanner to the475

polling places at least one hour before the time set for opening of the polls at each primary476

or election and shall cause each to be set up in the proper manner for use in voting.477
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(b)  The superintendent shall provide ample protection against molestation of and injury478

to the optical scanning tabulator ballot scanner and, for that purpose, shall call upon any479

law enforcement officer to furnish such assistance as may be necessary; and it shall be the480

duty of the law enforcement officer to furnish such assistance when so requested by the481

superintendent.482

(c)  The superintendent shall at least one hour before the opening of the polls:483

(1)  Provide sufficient lighting to enable electors, while in the voting booth, to read the484

ballot, which lighting shall be suitable for the use of poll officers in examining the booth;485

and such lighting shall be in good working order before the opening of the polls;486

(2)  Prominently post directions for voting on the optical scanning ballot within the voting487

booth and post within the enclosed space signs reminding electors to verify their ballot488

choices prior to inserting the scanning ballot into the ballot scanner and stating that489

sample ballots are available for review upon request; at least two sample ballots in use490

for the primary or election shall be posted prominently outside the enclosed space within491

the polling place and additional sample ballots shall be available upon request;492

(3)  Ensure that the precinct count optical scanning tabulator ballot scanner shall have a493

seal securing the memory pack in use throughout the election day; such seal shall not be494

broken unless the tabulator ballot scanner is replaced due to malfunction; and495

(4)  Provide such other materials and supplies as may be necessary or as may be required496

by law."497

SECTION 25.498

Said chapter is further amended by revising Code Section 21-2-377, relating to custody and499

storage when not in use, as follows:500

"21-2-377.501

(a)  The superintendent shall designate a person or persons who shall have custody of the502

optical scanning tabulators ballot scanners of the county or municipality when they are not503

in use at a primary or election and shall provide for his or her compensation and for the504

safe storage and care of the optical scanning tabulators ballot scanners.505

(b)  All optical scanning tabulators ballot scanners, when not in use, shall be properly506

covered and stored in a suitable place or places."507

SECTION 26.508

Said chapter is further amended in Article 9, relating to voting machines and vote recorders509

generally, by adding a new part to read as follows:510
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"Part 6511

21-2-379.21.512

Each polling place in this state utilizing optical scanning voting systems shall be equipped513

with at least one electronic ballot marker that meets the requirements as set forth in this514

part that is accessible to individuals with disabilities.515

21-2-379.22.516

No electronic ballot marker shall be adopted or used in primaries or elections in this state517

unless it shall, at the time, satisfy the following requirements:518

(1)  Provide facilities for marking ballots for all candidates and for all referendums or519

questions for which the elector shall be entitled to vote in a primary or election;520

(2)  Permit each elector, in one operation, to mark a vote for presidential electors for all521

the candidates of one party or body for the office of presidential elector;522

(3)  Permit each elector to mark votes, at any election, for any person and for any office523

for whom and for which he or she is lawfully entitled to vote, whether or not the name524

of such person or persons appears as a candidate for election; to mark votes for as many525

persons for an office as he or she is entitled to vote for; and to mark votes for or against526

any question upon which he or she is entitled to vote;527

(4)  Preclude the marking of votes for any candidate or upon any question for whom or528

upon which an elector is not entitled to vote; preclude the marking of votes for more529

persons for any office than the elector is entitled to vote for; and preclude the marking of530

votes for any candidate for the same office or upon any question more than once;531

(5)  Permit voting in absolute secrecy so that no person can see or know any other532

elector's votes, except when he or she has assisted the elector in voting, as prescribed by533

law;534

(6)  Produce a paper ballot which is marked with the elector's choices in a format readable535

by the elector;536

(7)  Be constructed of good quality material in a neat and workmanlike manner;537

(8)  When properly operated, mark correctly and accurately every vote cast;538

(9)  Be so constructed that an elector may readily learn the method of operating it; and539

(10)  Be safely transportable.540

21-2-379.23.541

(a)  The ballot display information and appearance on an electronic ballot marker shall542

conform as nearly as practicable to Code Sections 21-2-379.4 and 21-2-379.5.543
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(b)  The form and arrangement of ballots marked and printed by an electronic ballot marker544

shall be prescribed by the Secretary of State.545

(c)  Notwithstanding any other law to the contrary, ballots marked and printed by an546

electronic ballot marker shall, at a minimum, contain:547

(1)  The words 'OFFICIAL BALLOT';548

(2)  The name and date of the election;549

(3)  The titles of the respective offices for which the elector is eligible to vote;550

(4)  Words identifying the proposed constitutional amendments or other questions for551

which the elector is eligible to vote;552

(5)  The name of the candidate and, for partisan offices, indication of the candidate's553

political party or political body affiliation, or the answer to the proposed constitutional554

amendment or other question for which the elector intends to vote; and555

(6)  Clear indication that the elector has not marked a vote for any particular office,556

constitutional amendment, or other question.557

(d)  The paper ballot marked and printed by the electronic ballot marker shall constitute the558

official ballot and shall be used for, and govern the result in, any recount conducted559

pursuant to Code Section 21-2-495 and any audit conducted pursuant to Code560

Section 21-2-498.561

21-2-379.24.562

(a)  Any person or organization owning, manufacturing, or selling, or being interested in563

the manufacture or sale of, any electronic ballot marker may request that the Secretary of564

State examine the device.  Any ten or more electors of this state may, at any time, request565

that the Secretary of State reexamine any such device previously examined and approved566

by him or her.  Before any such examination or reexamination, the person, persons, or567

organization requesting such examination or reexamination shall pay to the Secretary of568

State the reasonable expenses of such examination or reexamination.  The Secretary of569

State shall publish and maintain on his or her website the cost of such examination or570

reexamination.  The Secretary of State may, at any time, in his or her discretion, reexamine571

any such device.572

(b)  The Secretary of State shall thereupon examine or reexamine such device and shall573

make and file in his or her office a report, attested by his or her signature and the seal of574

his or her office, stating whether, in his or her opinion, the kind of device so examined can575

be safely and accurately used by electors at primaries and elections as provided in this576

chapter.  If this report states that the device can be so used, the device shall be deemed577

approved, and devices of its kind may be adopted for use at primaries and elections as578

provided in this chapter.579
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(c)  Any device that is not so approved shall not be used at any primary or election and if,580

upon reexamination, a previously approved device appears to be no longer safe or accurate581

for use by electors at primaries or elections as provided in this chapter because of an582

inability to accurately record votes, the approval of the same shall immediately be revoked583

by the Secretary of State, and no such device shall thereafter be used or purchased for use584

in this state.585

(d)  Any vendor who completes a sale of an electronic ballot marker that has not been586

certified by the Secretary of State to a governmental body in this state shall be subject to587

a penalty of $100,000.00, payable to the State of Georgia, plus reimbursement of all costs588

and expenses incurred by the governmental body in connection with the sale.  The State589

Election Board shall have the authority to impose such penalty upon a finding that such a590

sale has occurred.591

(e)  When a device has been so approved, no improvement or change that does not impair592

its accuracy, efficiency, or capacity shall render necessary a reexamination or reapproval593

of such device, or of its kind.594

(f)  Neither the Secretary of State, nor any custodian, nor the governing authority of any595

county or municipality or a member of such governing authority nor any other person596

involved in the examination process shall have any pecuniary interest in any device or in597

the manufacture or sale thereof.598

(g)  Documents or information that, if made public, would endanger the security of any599

voting system used or being considered for use in this state, or any component thereof,600

including, but not limited to, electronic ballot markers, DREs, ballot scanners, pollbooks,601

and software or databases used for voter registration, shall not be open for public inspection602

except upon order of a court of competent jurisdiction.603

21-2-379.25.604

(a)  The superintendent of each county or municipality shall cause the proper ballot design605

and style to be programmed for each electronic ballot marker which is to be used in any606

precinct within such county or municipality, shall cause each such device to be placed in607

proper order for voting, and shall examine each device before it is sent to a polling place608

for use in a primary or election, to verify that each device is properly recording votes and609

producing proper ballots.610

(b)  The superintendent may appoint, with the approval of the county or municipal611

governing authority, as appropriate, a custodian of the electronic ballot markers, and deputy612

custodians as may be necessary, whose duty shall be to prepare the devices to be used in613

the county or municipality at the primaries and elections to be held therein.  Each custodian614

and deputy custodian shall receive from the county or municipality such compensation as615
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shall be fixed by the governing authority of such county or municipality.  Such custodian616

shall, under the direction of the superintendent, have charge of and represent the617

superintendent during the preparation of the devices as required by this chapter.  The618

custodian and deputy custodians shall serve at the pleasure of the superintendent and each619

shall take an oath of office prepared by the Secretary of State before each primary or620

election, which shall be filed with the superintendent.621

(c)  On or before the third day preceding a primary or election, including special primaries,622

special elections, and referendum elections, the superintendent shall have each electronic623

ballot marker tested to ascertain that it will correctly record the votes cast for all offices and624

on all questions and produce a ballot reflecting such choices of the elector in a manner that625

the State Election Board shall prescribe by rule or regulation.  Public notice of the time and626

place of the test shall be made at least five days prior thereto; provided, however, that, in627

the case of a runoff, the public notice shall be made at least three days prior thereto.628

Representatives of political parties and bodies, news media, and the public shall be629

permitted to observe such tests.630

21-2-379.26.631

(a)  All electronic ballot markers and related equipment, when not in use, shall be properly632

stored and secured under conditions as shall be specified by the Secretary of State.633

(b)  The superintendent shall store the devices and related equipment under his or her634

supervision or shall designate another person or entity to provide secure storage of such635

devices and related equipment when it is not in use at a primary or election.  The636

superintendent shall provide compensation for the safe storage and care of such devices and637

related equipment if the devices and related equipment are stored by another person or638

entity."639

SECTION 27.640

Said chapter is further amended by revising subparagraph (a)(1)(D) and subsection (b) of641

Code Section 21-2-381, relating to making of application for absentee ballot, determination642

of eligibility by ballot clerk, furnishing of applications to colleges and universities, and643

persons entitled to make application, as follows:644

"(D)  Except in the case of physically disabled electors residing in the county or645

municipality or electors in custody in a jail or other detention facility in the county or646

municipality, no absentee ballot shall be mailed to an address other than the permanent647

mailing address of the elector as recorded on the elector's voter registration record or648

a temporary out-of-county or out-of-municipality address."649
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"(b)(1)  Upon receipt of a timely application for an absentee ballot, a registrar or absentee650

ballot clerk shall enter thereon the date received.  The registrar or absentee ballot clerk651

shall determine, in accordance with the provisions of this chapter, if the applicant is652

eligible to vote in the primary or election involved.  In order to be found eligible to vote653

an absentee ballot by mail, the registrar or absentee ballot clerk shall compare the654

identifying information on the application with the information on file in the registrar's655

office and, if the application is signed by the elector, compare the signature or mark of656

the elector on the application with the signature or mark of the elector on the elector's657

voter registration card.  In order to be found eligible to vote an absentee ballot in person658

at the registrar's office or absentee ballot clerk's office, such person shall show one of the659

forms of identification listed in Code Section 21-2-417 and the registrar or absentee ballot660

clerk shall compare the identifying information on the application with the information661

on file in the registrar's office.662

(2)  If found eligible, the registrar or absentee ballot clerk shall certify by signing in the663

proper place on the application and then:664

(A)  Shall mail the ballot as provided in this Code section;665

(B)  If the application is made in person, shall issue the ballot to the elector to be voted666

on a direct recording electronic (DRE) voting system within the confines of the667

registrar's or absentee ballot clerk's office as required by Code Section 21-2-383 if the668

ballot is issued during the advance voting period established pursuant to subsection (d)669

of Code Section 21-2-385; or670

(C)  May deliver the ballot in person to the elector if such elector is confined to a671

hospital.672

(3)  If found ineligible, the clerk or the board of registrars shall deny the application by673

writing the reason for rejection in the proper space on the application and shall promptly674

notify the applicant in writing of the ground of ineligibility, a copy of which notification675

should be retained on file in the office of the board of registrars or absentee ballot clerk676

for at least one year.  However, an absentee ballot application shall not be rejected due677

to an apparent mismatch between the signature of the elector on the application and the678

signature of the elector on file with the board of registrars.  In such cases, the board of679

registrars or absentee ballot clerk shall send the elector a provisional absentee ballot with680

the designation 'Provisional Ballot' on the outer oath envelope and information prepared681

by the Secretary of State as to the process to be followed to cure the signature682

discrepancy.  If such ballot is returned to the board of registrars or absentee ballot clerk683

prior to the closing of the polls on the day of the primary or election, the elector may cure684

the signature discrepancy by submitting an affidavit to the board of registrars or absentee685

ballot clerk along with a copy of one of the forms of identification enumerated in686
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subsection (c) of Code Section 21-2-417 before the close of the period for verifying687

provisional ballots contained in subsection (c) of Code Section 21-2-419.  If the board of688

registrars or absentee ballot clerk finds the affidavit and identification to be sufficient, the689

absentee ballot shall be counted as other absentee ballots.  If the board of registrars or690

absentee ballot clerk finds the affidavit and identification to be insufficient, then the691

procedure contained in Code Section 21-2-386 shall be followed for rejected absentee692

ballots.693

(4)  If the registrar or clerk is unable to determine the identity of the elector from694

information given on the application, the registrar or clerk should promptly write to695

request additional information.696

(5)  In the case of an unregistered applicant who is eligible to register to vote, the clerk697

or the board shall immediately mail a blank registration card as provided by Code Section698

21-2-223, and such applicant, if otherwise qualified, shall be deemed eligible to vote by699

absentee ballot in such primary or election, if the registration card, properly completed,700

is returned to the clerk or the board on or before the last day for registering to vote in701

such primary or election.  If the closing date for registration in the primary or election702

concerned has not passed, the clerk or registrar shall also mail a ballot to the applicant,703

as soon as it is prepared and available; and the ballot shall be cast in such primary or704

election if returned to the clerk or board not later than the close of the polls on the day of705

the primary or election concerned."706

SECTION 28.707

Said chapter is further amended by revising subsection (a) of Code Section 21-2-382, relating708

to additional sites as additional registrar's office or place of registration for absentee ballots,709

as follows:710

"(a)  Any other provisions of this chapter to the contrary notwithstanding, the board of711

registrars may establish additional sites as additional registrar's offices or places of712

registration for the purpose of receiving absentee ballots under Code Section 21-2-381 and713

for the purpose of voting absentee ballots under Code Section 21-2-385, provided that any714

such site is a branch of the county courthouse, a courthouse annex, a government service715

center providing general government services, or another government building generally716

accessible to the public, or a location that is used as an election day polling place,717

notwithstanding that such location is not a government building."718
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SECTION 29.719

Said chapter is further amended in Code Section 21-2-383, relating to preparation and720

delivery of ballots, form of ballots, and casting ballot in person using DRE unit, by adding721

a subsection to read as follows:722

"(c)  Notwithstanding any other provision of this Code section to the contrary, in723

jurisdictions in which electronic ballot markers are used in the polling places on election724

day, such electronic ballot markers shall be used for casting absentee ballots in person at725

a registrar's or absentee ballot clerk's office or in accordance with Code Section 21-2-382,726

providing for additional sites."727

SECTION 30.728

Said chapter is further amended by revising subsections (b) and (e) and paragraph (1) of729

subsection (c) of Code Section 21-2-384, relating to preparation and delivery of supplies,730

mailing of ballots, oath of absentee electors and persons assisting absentee electors, master731

list of ballots sent, challenges, and electronic transmission of ballots, as follows:732

"(b)  Except for ballots voted within the confines of the registrar's or absentee ballot clerk's733

office, in addition to the mailing envelope addressed to the elector, the superintendent,734

board of registrars, or absentee ballot clerk shall provide two envelopes for each official735

absentee ballot, of such size and shape as shall be determined by the Secretary of State, in736

order to permit the placing of one within the other and both within the mailing envelope.737

On the smaller of the two envelopes to be enclosed in the mailing envelope shall be printed738

the words 'Official Absentee Ballot' and nothing else.  On the back of the larger of the two739

envelopes to be enclosed within the mailing envelope shall be printed the form of oath of740

the elector and the oath for persons assisting electors, as provided for in Code741

Section 21-2-409, and the penalties provided for in Code Sections 21-2-568, 21-2-573,742

21-2-579, and 21-2-599 for violations of oaths; and on the face of such envelope shall be743

printed the name and address of the board of registrars or absentee ballot clerk.  The larger744

of the two envelopes shall also display the elector's name and voter registration number.745

The mailing envelope addressed to the elector shall contain the two envelopes, the official746

absentee ballot, the uniform instructions for the manner of preparing and returning the747

ballot, in form and substance as provided by the Secretary of State, provisional absentee748

ballot information, if necessary, and a notice in the form provided by the Secretary of State749

of all withdrawn, deceased, and disqualified candidates and any substitute candidates750

pursuant to Code Sections 21-2-134 and 21-2-155 and nothing else.  The uniform751

instructions shall include information specific to the voting system used for absentee voting752

concerning the effect of overvoting or voting for more candidates than one is authorized753

to vote for a particular office and information concerning how the elector may correct754
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errors in voting the ballot before it is cast including information on how to obtain a755

replacement ballot if the elector is unable to change the ballot or correct the error.756

(c)(1)  The oaths referred to in subsection (b) of this Code section shall be in substantially757

the following form:758

I, the undersigned, do swear (or affirm) that I am a citizen of the United States and of759

the State of Georgia; that my residence address, for voting purposes, is __________760

County, Georgia; that I possess the qualifications of an elector required by the laws of761

the State of Georgia; that I am entitled to vote in the precinct containing my residence762

in the primary or election in which this ballot is to be cast; that I am eligible to vote by763

absentee ballot; that I have not marked or mailed any other absentee ballot, nor will I764

mark or mail another absentee ballot for voting in such primary or election; nor shall765

I vote therein in person; and that I have read and understand the instructions766

accompanying this ballot; and that I have carefully complied with such instructions in767

completing this ballot.  I understand that the offer or acceptance of money or any other768

object of value to vote for any particular candidate, list of candidates, issue, or list of769

issues included in this election constitutes an act of voter fraud and is a felony under770

Georgia law.771

________________________772
Elector's Residence Address773

________________________774
Year of Elector's Birth775

________________________776
Signature or Mark of Elector  777

_778
Printed Name of Elector         779

Oath of Person Assisting Elector (if any):780

I, the undersigned, do swear (or affirm) that I assisted the above-named elector in781

marking such elector's absentee ballot as such elector personally communicated such782

elector's preference to me; and that such elector is entitled to receive assistance in783

voting under provisions of subsection (a) of Code Section 21-2-409.784

This, the ______ day of _________,  _________.785

____________________________786
Signature of Person Assisting         787
Elector  Relationship                    788

____________________________789
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Printed Name of Person                 790
Assisting Elector                            791

Reason for assistance (Check appropriate square):792

G  Elector is unable to read the English language.793

G  Elector requires assistance due to physical disability.794

The forms upon which such oaths are printed shall contain the following information:795

Georgia law provides, in subsection (b) of Code Section 21-2-409, that no person796

shall assist more than ten electors in any primary, election, or runoff in which there797

is no federal candidate on the ballot.798

Georgia law further provides that any person who knowingly falsifies information so799

as to vote illegally by absentee ballot or who illegally gives or receives assistance in800

voting, as specified in Code Section 21-2-568 or 21-2-573, shall be guilty of a felony."801

"(e)  The State Election Board shall by rule or regulation establish procedures for the802

transmission of blank absentee ballots by mail and by electronic transmission for all803

electors who are entitled to vote by absentee ballot under the federal Uniformed and804

Overseas Citizens Absentee Voting Act, 42 U.S.C. Section 1973ff 52 U.S.C.805

Section 20302, et seq., as amended, and by which such electors may designate whether the806

elector prefers the transmission of such ballots by mail or electronically, for use in county,807

state, and federal primaries, elections, and runoffs in this state and, if the Secretary of State808

finds it to be feasible, for use in municipal primaries, elections, and runoffs.  If no809

preference is stated, the ballot shall be transmitted by mail.  The State Election Board shall810

by rule or regulation establish procedures to ensure to the extent practicable that the811

procedures for transmitting such ballots shall protect the security and integrity of such812

ballots and shall ensure that the privacy of the identity and other personal data of such813

electors who are entitled to vote by absentee ballot under the federal Uniformed and814

Overseas Citizens Absentee Voting Act, 42 U.S.C. Section 1973ff 52 U.S.C.815

Section 20302, et seq., as amended, to whom a blank absentee ballot is transmitted under816

this Code section is protected throughout the process of such transmission."817

SECTION 31.818

Said chapter is further amended by revising Code Section 21-2-385, relating to procedure for819

voting by absentee ballot and advance voting, as follows:820

"21-2-385.821

(a)  At any time after receiving an official absentee ballot, but before the day of the primary822

or election, except electors who are confined to a hospital on the day of the primary or823

election, the elector shall vote his or her absentee ballot, then fold the ballot and enclose824
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and securely seal the same in the envelope on which is printed 'Official Absentee Ballot.'825

This envelope shall then be placed in the second one, on which is printed the form of the826

oath of the elector,; the name, relationship, and oath of the person assisting, if any,; and827

other required identifying information.  The elector shall then fill out, subscribe, and swear828

to the oath printed on such envelope.  Such envelope shall then be securely sealed and the829

elector shall then personally mail or personally deliver same to the board of registrars or830

absentee ballot clerk, provided that mailing or delivery by a physically disabled elector831

may be made by any adult person upon satisfactory proof that such adult person is such the832

elector's mother, father, grandparent, aunt, uncle, brother, sister, spouse, son, daughter,833

niece, nephew, grandchild, son-in-law, daughter-in-law, mother-in-law, father-in-law,834

brother-in-law, sister-in-law, or an individual residing in the household of such disabled835

elector.  The absentee ballot of a disabled elector may be mailed or delivered by the836

caregiver of such disabled elector, regardless of whether such caregiver resides in such837

disabled elector's household.  The absentee ballot of an elector who is in custody in a jail838

or other detention facility may be mailed or delivered by any employee of such jail or839

facility having custody of such elector.  An elector who is confined to a hospital on a840

primary or election day to whom an absentee ballot is delivered by the registrar or absentee841

ballot clerk shall then and there vote the ballot, seal it properly, and return it to the registrar842

or absentee ballot clerk.  If the elector registered to vote for the first time in this state by843

mail and has not previously provided the identification required by Code Section 21-2-220844

and votes for the first time by absentee ballot and fails to provide the identification required845

by Code Section 21-2-220 with such absentee ballot, such absentee ballot shall be treated846

as a provisional ballot and shall be counted only if the registrars are able to verify the847

identification and registration of the elector during the time provided pursuant to Code848

Section 21-2-419.849

(b)  A physically disabled or illiterate elector may receive assistance in preparing his or her850

ballot from one of the following: any elector who is qualified to vote in the same county851

or municipality as the disabled or illiterate elector; an attendant care provider or a person852

providing attendant care; or the mother, father, grandparent, aunt, uncle, brother, sister,853

spouse, son, daughter, niece, nephew, grandchild, son-in-law, daughter-in-law,854

mother-in-law, father-in-law, brother-in-law, or sister-in-law of the disabled or illiterate855

elector any person of the elector's choice other than such elector's employer or the agent856

of such employer or an officer or agent of such elector's union; provided, however, that no857

person whose name appears on the ballot as a candidate at a particular primary, election,858

or runoff nor the mother, father, grandparent, aunt, uncle, sister, brother, spouse, son,859

daughter, niece, nephew, grandchild, son-in-law, daughter-in-law, mother-in-law,860

father-in-law, brother-in-law, or sister-in-law of such candidate shall offer assistance861
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during such primary, election, or runoff under the provisions of this Code section to any862

elector who is not related to such candidate.   For the purposes of this subsection, the term863

'related to such candidate' shall mean such candidate's mother, father, grandparent, aunt,864

uncle, sister, brother, spouse, son, daughter, niece, nephew, grandchild, son-in-law,865

daughter-in-law, mother-in-law, father-in-law, brother-in-law, or sister-in-law.  The person866

rendering assistance to the elector in preparing the ballot shall sign the oath printed on the867

same envelope as the oath to be signed by the elector.  If the disabled or illiterate elector868

is sojourning outside his or her own county or municipality, a notary public of the869

jurisdiction may give such assistance and shall sign the oath printed on the same envelope870

as the oath to be signed by the elector.  No person shall assist more than ten such electors871

in any primary, election, or runoff in which there is no federal candidate on the ballot.  Any872

person who willfully violates this subsection shall be guilty of a felony and, upon873

conviction thereof, shall be sentenced to imprisonment for not less than one nor more than874

ten years or to pay a fine not to exceed $100,000.00, or both, for each such violation.875

(c)  When an elector applies in person for an absentee ballot, after the absentee ballots have876

been printed, the absentee ballot may be issued to the elector at the time of the application877

therefor within the confines of the registrar's or absentee ballot clerk's office if such878

application is made during the advance voting period as provided in subsection (d) of this879

Code section or may be mailed to the elector, depending upon the elector's request.  If the880

ballot is issued to the elector at the time of application, the elector shall then and there881

within the confines of the registrar's or absentee ballot clerk's office vote and return the882

absentee ballot as provided in subsections (a) and (b) of this Code section.  In the case of883

persons voting in accordance with subsection (d) of this Code section, the board of884

registrars or absentee ballot clerk shall furnish accommodations to the elector to ensure the885

privacy of the elector while voting his or her absentee ballot.886

(d)(1)  There shall be a period of advance voting that shall commence:887

(A)  On the fourth Monday immediately prior to each primary or election;888

(B)  On the fourth Monday immediately prior to a runoff from a general primary;889

(C)  On the fourth Monday immediately prior to a runoff from a general election in890

which there are candidates for a federal office on the ballot in the runoff; and891

(D)  As soon as possible prior to a runoff from any other general election in which there892

are only state or county candidates on the ballot in the runoff but no later than the893

second Monday immediately prior to such runoff894

and shall end on the Friday immediately prior to each primary, election, or runoff.895

Voting shall be conducted during normal business hours on weekdays during such period896

and shall be conducted on the second Saturday prior to a primary or election during the897

hours of 9:00 A.M. through 4:00 P.M.; provided, however, that in primaries and elections898
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in which there are no federal or state candidates on the ballot, no Saturday voting hours899

shall be required; and provided, further, that, if such second Saturday is a public and legal900

holiday pursuant to Code Section 1-4-1, if such second Saturday follows a public and901

legal holiday occurring on the Thursday or Friday immediately preceding such second902

Saturday, or if such second Saturday immediately precedes a public and legal holiday903

occurring on the following Sunday or Monday, such advance voting shall not be held on904

such second Saturday but shall be held on the third Saturday prior to such primary or905

election.  Except as otherwise provided in this paragraph, counties and municipalities906

may extend the hours for voting beyond regular business hours and may provide for907

additional voting locations pursuant to Code Section 21-2-382 to suit the needs of the908

electors of the jurisdiction at their option.909

(2)  The registrars or absentee ballot clerk, as appropriate, shall provide reasonable notice910

to the electors of their jurisdiction of the availability of advance voting as well as the911

times, dates, and locations at which advance voting will be conducted.  In addition, the912

registrars or absentee ballot clerk shall notify the Secretary of State in the manner913

prescribed by the Secretary of State of the times, dates, and locations at which advance914

voting will be conducted."915

SECTION 32.916

Said chapter is further amended by revising subparagraphs (a)(1)(C) and (a)(1)(D) of Code917

Section 21-2-386, relating to safekeeping, certification, and validation of absentee ballots,918

rejection of ballot, delivery of ballots to manager, duties of managers, precinct returns, and919

notification of challenged elector, as follows:920

"(C)  If the elector has failed to sign the oath, or if the signature does not appear to be921

valid, or if the elector has failed to furnish required information or information so922

furnished does not conform with that on file in the registrar's or clerk's office, or if the923

elector is otherwise found disqualified to vote, the registrar or clerk shall write across924

the face of the envelope 'Rejected,' giving the reason therefor.  The board of registrars925

or absentee ballot clerk shall promptly notify the elector of such rejection, a copy of926

which notification shall be retained in the files of the board of registrars or absentee927

ballot clerk for at least two years.  Such elector shall have until the end of the period for928

verifying provisional ballots contained in subsection (c) of Code Section 21-2-419 to929

cure the problem resulting in the rejection of the ballot.  The elector may cure a failure930

to sign the oath, an invalid signature, or missing information by submitting an affidavit931

to the board of registrars or absentee ballot clerk along with a copy of one of the forms932

of identification enumerated in subsection (c) of Code Section 21-2-417 before the933

close of such period.  The affidavit shall affirm that the ballot was submitted by the934
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elector, is the elector's ballot, and that the elector is registered and qualified to vote in935

the primary, election, or runoff in question.  If the board of registrars or absentee ballot936

clerk finds the affidavit and identification to be sufficient, the absentee ballot shall be937

counted.938

(D)  An elector who registered to vote by mail, but did not comply with subsection (c)939

of Code Section 21-2-220, and who votes for the first time in this state by absentee940

ballot shall include with his or her application for an absentee ballot or in the outer oath941

envelope of his or her absentee ballot either one of the forms of identification listed in942

subsection (a) of Code Section 21-2-417 or a copy of a current utility bill, bank943

statement, government check, paycheck, or other government document that shows the944

name and address of such elector.  If such elector does not provide any of the forms of945

identification listed in this subparagraph with his or her application for an absentee946

ballot or with the absentee ballot, such absentee ballot shall be deemed to be a947

provisional ballot and such ballot shall only be counted if the registrars are able to948

verify current and valid identification of the elector as provided in this subparagraph949

within the time period for verifying provisional ballots pursuant to Code950

Section 21-2-419.  The board of registrars or absentee ballot clerk shall promptly notify951

the elector that such ballot is deemed a provisional ballot and shall provide information952

on the types of identification needed and how and when such identification is to be953

submitted to the board of registrars or absentee ballot clerk to verify the ballot."954

SECTION 33.955

Said chapter is further amended by revising Code Section 21-2-388, relating to cancellation956

of absentee ballots of electors who are present in election precinct during primaries and957

elections, as follows:958

"21-2-388.959

When an absentee ballot which has been voted shall be returned to and received by the960

board of registrars, it shall be deemed to have been voted then and there; and no other961

ballot shall be issued to the same elector.  If an elector has requested to vote by absentee962

ballot and has not received such absentee ballot, has such ballot in his or her possession,963

has not yet returned such ballot, or has returned such ballot but the registrars have not964

received such ballot, such elector may have the absentee ballot canceled and vote in person965

on the day of the primary, election, or runoff in one of the following ways:966

(1)  If the elector is in possession of the ballot, by surrendering the absentee ballot to the967

poll manager of the precinct in which the elector's name appears on the electors list and968

then being permitted to vote the regular ballot.  The poll manager shall mark 'Canceled'969

and the date and time across the face of the absentee ballot and shall initial same.  The970
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poll manager shall also make appropriate notations beside the name of the elector on the971

electors list.  All such canceled absentee ballots shall be returned with other ballots to the972

superintendent; or973

(2)  If the elector has not received the ballot, has not yet returned the ballot, or if the974

elector has returned the ballot but the registrars have not received the ballot, by appearing975

in person before the managers of the elector's precinct, the registrars, or the absentee976

ballot clerk and requesting in writing that the envelope containing the elector's absentee977

ballot be marked 'Canceled.'  After having satisfied themselves as to the identity of such978

elector and confirming that the elector's absentee ballot has not yet been received by the979

board of registrars, the registrars or the absentee ballot clerk shall grant the request and980

shall notify the managers of the elector's precinct as to such action so as to permit the981

elector to vote in person in that precinct.  If the absentee ballot is in the mail, has not yet982

been returned, or its exact location is unknown, the registrar or the absentee ballot clerk983

shall write 'Canceled' beside the elector's name on the master list of absentee voters and984

shall cancel the ballot itself as soon as it is received.  If the location of the requested985

absentee ballot is known to the elector and it has not been surrendered to the poll986

manager, the elector shall destroy the absentee ballot after casting his or her vote in987

person.  Canceled absentee ballots shall be disposed of in the same manner as provided988

in subsection (a) of Code Section 21-2-386 for absentee ballots returned too late to be989

cast."990

SECTION 34.991

Said chapter is further amended by revising subsection (b) of Code Section 21-2-409, relating992

to assisting electors who cannot read English or who have disabilities, as follows:993

"(b)(1)  In elections in which there is a federal candidate on the ballot, any Any elector who994

is entitled to receive assistance in voting under this Code section shall be permitted by the995

managers to select any person of the elector's choice except such elector's employer or996

agent of that employer or officer or agent of such elector's union.997

(2)  In all other elections, any elector who is entitled to receive assistance in voting under998

this Code section shall be permitted by the managers to select:999

(A)  Any elector, except a poll officer or poll watcher, who is a resident of the precinct1000

in which the elector requiring assistance is attempting to vote; or1001

(B)  The mother, father, grandparent, aunt, uncle, sister, brother, spouse, son, daughter,1002

niece, nephew, grandchild, son-in-law, daughter-in-law, mother-in-law, father-in-law,1003

brother-in-law, sister-in-law, or attendant care provider of the elector entitled to receive1004

assistance1005
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to enter the voting compartment or booth with him or her to assist in voting, such1006

assistance to be rendered inside the voting compartment or booth.  No person shall assist1007

more than ten such electors in any primary, election, or runoff covered by this paragraph.1008

No person whose name appears on the ballot as a candidate at a particular election nor1009

the mother, father, grandparent, aunt, uncle, sister, brother, spouse, son, daughter, niece,1010

nephew, grandchild, son-in-law, daughter-in-law, mother-in-law, father-in-law,1011

brother-in-law, or sister-in-law of that candidate shall offer assistance during that1012

particular election under the provisions of this Code section to any voter who is not1013

related to such candidate.  For the purposes of this paragraph, 'related to such candidate'1014

shall mean the candidate's mother, father, grandparent, aunt, uncle, sister, brother, spouse,1015

son, daughter, niece, nephew, grandchild, son-in-law, daughter-in-law, mother-in-law,1016

father-in-law, brother-in-law, or sister-in-law.  Notice of the availability of such1017

assistance shall be prominently posted at each polling place."1018

SECTION 35.1019

Said chapter is further amended by revising subsection (e) of Code Section 21-2-413, relating1020

to conduct of voters, campaigners, and others at polling places generally, as follows:1021

"(e)  No person shall use photographic or other electronic monitoring or recording devices,1022

cameras, or cellular telephones while such person is in a polling place while voting is1023

taking place; provided, however, that a poll manager, in his or her discretion, may allow1024

the use of photographic devices in the polling place under such conditions and limitations1025

as the election superintendent finds appropriate, and provided, further, that no photography1026

shall be allowed of a ballot or the face of a voting machine or DRE unit or electronic ballot1027

marker while an elector is voting such ballot or machine or DRE unit or using such1028

electronic ballot marker, and no photography shall be allowed of an electors list, electronic1029

electors list, or the use of an electors list or electronic electors list.  This subsection shall1030

not prohibit the use of photographic or other electronic monitoring or recording devices,1031

cameras, or cellular telephones by poll officials for official purposes."1032

SECTION 36.1033

Said chapter is further amended by revising subsection (f) of Code Section 21-2-417.1,1034

relating to voter identification cards, as follows:1035

"(f)  A Georgia voter identification card shall remain valid so long as a person resides at1036

in the same address county and remains qualified to vote.  It shall be the duty of a person1037

who moves his or her residence within the State of Georgia outside of the county in which1038

it was issued to surrender his or her card to the board of registrars of the county of his or1039

her new residence; and such person may after such surrender apply for and receive a new1040

Case 1:21-mi-55555-JPB   Document 617-13   Filed 08/24/23   Page 31 of 40

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



19 HB 316/AP

H. B. 316
- 31 -

card if such person is otherwise eligible under this Code section.  It shall be the duty of a1041

person who moves his or her residence outside the State of Georgia or who ceases to be1042

qualified to vote to surrender his or her card to the board of registrars by which it was1043

issued."1044

SECTION 37.1045

Said chapter is further amended by revising subsection (e) of Code Section 21-2-418, relating1046

to provisional ballots, as follows:1047

"(e)  The registrars shall establish a free access system, such as a toll-free telephone number1048

or Internet internet website, by which any elector who casts a provisional ballot in a1049

primary or election, or runoff of either, in which federal candidates are on the ballot may1050

ascertain whether such ballot was counted and, if such ballot was not counted, the reason1051

why such ballot was not counted.  The registrars shall establish and maintain reasonable1052

procedures necessary to protect the security, confidentiality, and integrity of personal1053

information collected, stored, or otherwise used by such free access system.  Access to such1054

information about an individual provisional ballot shall be restricted to the elector who cast1055

such ballot.  At the earliest time possible after the casting of a provisional ballot, the1056

election superintendent shall notify the Secretary of State that an elector cast a provisional1057

ballot, whether such ballot was counted, and, if such ballot was not counted, the reason1058

why such ballot was not counted."1059

SECTION 38.1060

Said chapter is further amended by revising Code Section 21-2-419, relating to validation of1061

provisional ballots and reporting to Secretary of State, as follows:1062

"21-2-419.1063

(a)  A person shall cast a provisional ballot on the same type of ballot that is utilized by the1064

county or municipality for mail-in absentee ballots.  Such provisional ballot shall be sealed1065

in double envelopes as provided in Code Section 21-2-384 and shall be deposited by the1066

person casting such ballot in a secure, sealed ballot box.1067

(b)  At the earliest time possible after the casting of a provisional ballot, but no later than1068

the day after the primary or election in which such provisional ballot was cast, the board1069

of registrars of the county or municipality, as the case may be, shall be notified by the1070

election superintendent that provisional ballots were cast in the primary or election and the1071

registrars shall be provided with the documents completed by the person casting the1072

provisional ballot as provided in Code Section 21-2-418.  Provisional ballots shall be1073

securely maintained by the election superintendent until a determination has been made1074

concerning their status.  The board of registrars shall immediately examine the information1075
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contained on such documents and make a good faith effort to determine whether the person1076

casting the provisional ballot was entitled to vote in the primary or election.  Such good1077

faith effort shall include a review of all available voter registration documentation,1078

including registration information made available by the electors themselves and1079

documentation of modifications or alterations of registration data showing changes to an1080

elector's registration status.  Additional sources of information may include, but are not1081

limited to, information from the Department of Driver Services, Department of Family and1082

Children Services, Department of Natural Resources, public libraries, or any other agency1083

of government including, but not limited to, other county election and registration offices.1084

(c)(1)  If the registrars determine after the polls close, but not later than three days1085

following the primary or election, that the person casting the provisional ballot timely1086

registered to vote and was eligible and entitled to vote in such primary or election, the1087

registrars shall notify the election superintendent and the provisional ballot shall be1088

counted and included in the county's or municipality's certified election results.1089

(2)  If the registrars determine after the polls close, but not later than three days following1090

the primary or election, that the person voting the provisional ballot timely registered and1091

was eligible and entitled to vote in the primary or election but voted in the wrong1092

precinct, then the board of registrars shall notify the election superintendent.  The1093

superintendent shall count such person's votes which were cast for candidates in those1094

races for which the person was entitled to vote but shall not count the votes cast for1095

candidates in those races in which such person was not entitled to vote.  The1096

superintendent shall order the proper election official at the tabulating center or precinct1097

to prepare an accurate duplicate ballot containing only those votes cast by such person1098

in those races in which such person was entitled to vote for processing at the tabulating1099

center or precinct, which shall be verified in the presence of a witness.  Such duplicate1100

ballot shall be clearly labeled with the word 'Duplicate,' shall bear the designation of the1101

polling place, and shall be given the same serial number as the original ballot.  The1102

original ballot shall be retained.1103

(3)  If the registrars determine that the person casting the provisional ballot did not timely1104

register to vote or was not eligible or entitled to vote in such primary or election or shall1105

be unable to determine within three days following such primary or election whether such1106

person timely registered to vote and was eligible and entitled to vote in such primary or1107

election, the registrars shall so notify the election superintendent and such ballot shall not1108

be counted.  The election superintendent shall mark or otherwise document that such1109

ballot was not counted and shall deliver and store such ballots with all other ballots and1110

election materials as provided in Code Section 21-2-500.1111
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(d)(1)  The At the earliest time possible after a determination is made regarding a1112

provisional ballot, the board of registrars shall notify in writing those persons whose1113

provisional ballots were not counted that their ballots were not counted because of the1114

inability of the registrars to verify that the persons timely registered to vote or other1115

proper reason.  The registrars shall process the official voter registration form completed1116

by such persons pursuant to Code Section 21-2-418 and shall add such persons to the1117

electors list if found qualified.1118

(2)  The At the earliest time possible after a determination is made regarding a1119

provisional ballot, the board of registrars shall notify in writing those electors who voted1120

in the wrong precinct and whose votes were partially counted of their correct precinct.1121

(e)  The board of registrars shall complete a report in a form designated by the Secretary1122

of State indicating the number of provisional ballots cast and counted in the primary or1123

election."1124

SECTION 39.1125

Said chapter is further amended by revising Code Section 21-2-482, relating to absentee1126

ballots for precincts using optical scanning voting equipment, as follows:1127

"21-2-482.1128

Ballots in a precinct using optical scanning voting equipment for use voting by absentee1129

electors shall be prepared sufficiently in advance by the superintendent and shall be1130

delivered to the board of registrars as provided in Code Section 21-2-384.  Such ballots1131

shall be marked 'Official Absentee Ballot' and shall be in substantially the form for ballots1132

required by Article 8 of this chapter, except that in counties or municipalities using voting1133

machines, direct recording electronic (DRE) units, or optical ballot scanners, the ballots1134

may be in substantially the form for the ballot labels required by Article 9 of this chapter1135

or in such form as will allow the ballot to be machine tabulated.  Every such ballot shall1136

have printed on the face thereof the following:1137

'I understand that the offer or acceptance of money or any other object of value to vote1138

for any particular candidate, list of candidates, issue, or list of issues included in this1139

election constitutes an act of voter fraud and is a felony under Georgia law.'1140

The form for either ballot shall be determined and prescribed by the Secretary of State."1141

SECTION 40.1142

Said chapter is further amended by revising subsection (k) of Code Section 21-2-493, relating1143

to computation, canvassing, and tabulation of returns, investigation of discrepancies in vote1144

counts, recount procedure, certification of returns, and change in returns, as follows:1145
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"(k)  As the returns from each precinct are read, computed, and found to be correct or1146

corrected as aforesaid, they shall be recorded on the blanks prepared for the purpose until1147

all the returns from the various precincts which are entitled to be counted shall have been1148

duly recorded; then they shall be added together, announced, and attested by the assistants1149

who made and computed the entries respectively and shall be signed by the superintendent.1150

The consolidated returns shall then be certified by the superintendent in the manner1151

required by this chapter.  Such returns shall be certified by the superintendent not later than1152

5:00 P.M. on the Monday second Friday following the date on which such election was1153

held and such returns shall be immediately transmitted to the Secretary of State; provided,1154

however, that such certification date may be extended by the Secretary of State in his or1155

her discretion if necessary to complete a precertification audit as provided in Code1156

Section 21-2-498."1157

SECTION 41.1158

Said chapter is further amended by revising subsections (a) and (c) of Code1159

Section 21-2-495, relating to procedure for recount or recanvass of votes and losing1160

candidate's right to a recount, and adding new subsections to read as follows:1161

"(a)  In precincts where paper ballots or scanning ballots have been used, the superintendent1162

may, either of his or her own motion or upon petition of any candidate or political party,1163

order the recount of all the ballots for a particular precinct or precincts for one or more1164

offices in which it shall appear that a discrepancy or error, although not apparent on the1165

face of the returns, has been made.  Such recount may be held at any time prior to the1166

certification of the consolidated returns by the superintendent and shall be conducted under1167

the direction of the superintendent.  Before making such recount, the superintendent shall1168

give notice in writing to each candidate and to the county or municipal chairperson of each1169

party or body affected by the recount.  Each such candidate may be present in person or by1170

representative, and each such party or body may send two representatives to be present at1171

such recount.  If upon such recount, it shall appear that the original count by the poll1172

officers was incorrect, such returns and all papers being prepared by the superintendent1173

shall be corrected accordingly."1174

"(c)(1)  Whenever the difference between the number of votes received by a candidate1175

who has been declared nominated for an office in a primary election or who has been1176

declared elected to an office in an election or who has been declared eligible for a run-off1177

primary or election and the number of votes received by any other candidate or1178

candidates not declared so nominated or elected or eligible for a runoff shall be not more1179

than one-half of 1 percent of the total votes which were cast for such office therein, any1180

such candidate or candidates receiving a sufficient number of votes so that the difference1181
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between his or her vote and that of a candidate declared nominated, elected, or eligible1182

for a runoff is not more than one-half of 1 percent of the total votes cast, within a period1183

of two business days following the certification of the election results, shall have the right1184

to a recount of the votes cast, if such request is made in writing by the losing candidate.1185

If the office sought is a federal or state office voted upon by the electors of more than one1186

county, the request shall be made to the Secretary of State who shall direct that the1187

recount be performed in all counties in which electors voted for such office and notify the1188

superintendents of the several counties involved of the request.  In all other cases, the1189

request shall be made to the superintendent.  The superintendent or superintendents shall1190

order a recount of such votes to be made immediately.  If, upon such recount, it is1191

determined that the original count was incorrect, the returns and all papers prepared by1192

the superintendent, the superintendents, or the Secretary of State shall be corrected1193

accordingly and the results recertified.1194

(2)  Whenever the difference between the number of votes for approval or rejection of a1195

constitutional amendment or binding referendum question shall be not more than one-half1196

of 1 percent of the total votes which were cast on such amendment or question therein,1197

within a period of two business days following the certification of the election results, the1198

Constitutional Amendments Publication Board shall be authorized in its discretion to call1199

for a recount of the votes cast with regard to such amendment or question.  In the case of1200

a constitutional amendment or state-wide referendum question or a question voted upon1201

by the electors of more than one county, the board shall direct the Secretary of State to1202

cause a recount to be performed with regard to such amendment or question in all1203

counties involved and notify the superintendents of the recount.  In the case of questions1204

voted upon by the electors of only one county or municipality, the board shall direct the1205

Secretary of State to cause a recount to be conducted by the county or municipality1206

involved and the Secretary of State shall notify the superintendent involved of the1207

recount.  Upon notification, the superintendent or superintendents shall order a recount1208

of such votes to be made immediately.  If, upon such recount, it is determined that the1209

original count was incorrect, the returns and all papers prepared by the superintendent,1210

the superintendents, or the Secretary of State shall be corrected accordingly and the1211

results recertified."1212

"(e)  The State Election Board shall be authorized to promulgate rules, regulations, and1213

procedures to implement and administer the provisions of this Code section."1214

SECTION 42.1215

Said chapter is further amended by revising Code Section 21-2-498, which was previously1216

reserved, as follows:1217

Case 1:21-mi-55555-JPB   Document 617-13   Filed 08/24/23   Page 36 of 40

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



19 HB 316/AP

H. B. 316
- 36 -

"21-2-498.1218

Reserved1219

(a)  As used in this Code section, the term:1220

(1)  'Incorrect outcome' is when the winner of a contest or the answer to a proposed1221

constitutional amendment or question would be different from the results found in a1222

manual recount of paper official ballots.1223

(2)  'Risk limit' means the largest statistical probability that an incorrect outcome is not1224

detected or corrected in a risk-limiting audit.1225

(3)  'Risk-limiting audit' means an audit protocol that makes use of statistical methods and1226

is designed to limit to acceptable levels the risk of certifying a preliminary election1227

outcome that constitutes an incorrect outcome.1228

(b)  As soon as possible, but no later than the November, 2020, general election, the local1229

election superintendents shall conduct precertification tabulation audits for any federal or1230

state general election in accordance with requirements set forth by rule or regulation of the1231

State Election Board.  Audits performed under this Code section shall be conducted by1232

manual inspection of random samples of the paper official ballots.1233

(c)  In conducting each audit, the local election superintendents shall:1234

(1)  Complete the audit prior to final certification of the contest;1235

(2)  Ensure that all types of ballots are included in the audit, whether cast in person, by1236

absentee ballot, advance voting, provisional ballot, or otherwise;1237

(3)  Provide a report of the unofficial final tabulated vote results for the contest to the1238

public prior to conducting the audit;1239

(4)  Complete the audit in public view; and1240

(5)  Provide details of the audit to the public within 48 hours of completion.1241

(d)  The State Election Board shall be authorized to promulgate rules, regulations, and1242

procedures to implement and administer the provisions of this Code section.  The1243

procedures prescribed by the State Election Board shall include security procedures to1244

ensure that collection of validly cast ballots is complete, accurate, and trustworthy1245

throughout the audit.1246

(e)  The Secretary of State shall conduct a risk-limiting audit pilot program with a risk limit1247

of not greater than 10 percent in one or more counties by December 31, 2021.  The1248

Secretary of State shall review the results of the pilot program and, within 90 days1249

following the election in which such pilot program is used, shall provide the members of1250

the General Assembly with a comprehensive report, including a plan on how to implement1251

risk-limiting audits state wide.  If such risk-limiting audit is successful in achieving the1252

specified confidence level within five business days following the election for which it was1253
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conducted, then all audits performed pursuant to this Code section shall be similarly1254

conducted, beginning not later than November 1, 2024."1255

SECTION 43.1256

Said chapter is further amended by revising subsection (b) of Code Section 21-2-499, relating1257

to duty of Secretary of State as to tabulation, computation, and canvassing of votes for state1258

and federal officers and certification of presidential electors by Governor, as follows:1259

"(b)  The Secretary of State shall also, upon receiving the certified returns for presidential1260

electors, proceed to tabulate, compute, and canvass the votes cast for each slate of1261

presidential electors and shall immediately lay them before the Governor.  Not later than1262

5:00 P.M. on the fourteenth seventeenth day following the date on which such election was1263

conducted, the Secretary of State shall certify the votes cast for all candidates described in1264

subparagraph (a)(4)(A) of Code Section 21-2-497 and upon all questions voted for by the1265

electors of more than one county and shall no later than that same time lay the returns for1266

presidential electors before the Governor.  The Governor shall enumerate and ascertain the1267

number of votes for each person so voted and shall certify the slates of presidential electors1268

receiving the highest number of votes.  The Governor shall certify the slates of presidential1269

electors no later than 5:00 P.M. on the fifteenth eighteenth day following the date on which1270

such election was conducted.  Notwithstanding the deadlines specified in this Code section,1271

such times may be altered for just cause by an order of a judge of superior court of this1272

state."1273

SECTION 44.1274

Said chapter is further amended by revising paragraph (8) of Code Section 21-2-566, relating1275

to interference with primaries and elections generally, as follows:1276

"(8)  Willfully tampers with any electors list, voter's certificate, numbered list of voters,1277

ballot box, voting machine, direct recording electronic (DRE) equipment, electronic1278

ballot marker, or tabulating machine."1279

SECTION 45.1280

Said chapter is further amended by revising paragraph (3) of Code Section 21-2-579, relating1281

to fraudulently allowing ballot or voting machine to be seen, casting unofficial ballot, and1282

receiving unauthorized assistance in voting, as follows:1283

"(3)  Without having made the affirmation under oath or declaration required by Code1284

Section 21-2-409, or when the disability which he or she declared at the time of1285

registration no longer exists, permits another to accompany him or her into the voting1286

compartment or voting machine booth or to mark his or her ballot or to register his or her1287
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vote on the voting machine or direct recording electronic (DRE) equipment or use an1288

electronic ballot marker; or"1289

SECTION 46.1290

Said chapter is further amended by revising Code Section 21-2-580, relating to tampering1291

with, damaging, improper preparation of, or prevention of proper operation of voting1292

machines, as follows:1293

"21-2-580.1294

Any person who:1295

(1)  Unlawfully opens, tampers with, or damages any voting machine or electronic ballot1296

marker or tabulating machine to be used or being used at any primary or election;1297

(2)  Willfully prepares a voting machine or an electronic ballot marker or tabulating1298

machine for use in a primary or election in improper order for voting; or1299

(3)  Prevents or attempts to prevent the correct operation of such electronic ballot marker1300

or tabulating machine or voting machine1301

shall be guilty of a felony."1302

SECTION 47.1303

Said chapter is further amended by revising Code Section 21-2-582, relating to tampering1304

with, damaging, or preventing of proper operation of direct recording electronic equipment1305

or tabulating device, as follows:1306

"21-2-582.1307

Any person who tampers with or damages any direct recording electronic (DRE)1308

equipment or electronic ballot marker or tabulating computer machine or device to be used1309

or being used at or in connection with any primary or election or who prevents or attempts1310

to prevent the correct operation of any direct recording electronic (DRE) equipment or1311

electronic ballot marker or tabulating computer machine or device shall be guilty of a1312

felony."1313

SECTION 48.1314

Said chapter is further amended by revising Code Section 21-2-582.1, relating to penalty for1315

voting equipment modification, as follows:1316

"21-2-582.1.1317

(a)  For the purposes of this Code section, the term 'voting equipment' shall mean a voting1318

machine, tabulating machine, optical scanning voting system, or direct recording electronic1319

voting system, or electronic ballot marker.1320
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(b)  Any person or entity, including, but not limited to, a manufacturer or seller of voting1321

equipment, who alters, modifies, or changes any aspect of such voting equipment without1322

prior approval of the Secretary of State is guilty of a felony."1323

SECTION 49.1324

Said chapter is further amended by revising Code Section 21-2-587, relating to frauds by poll1325

workers, as follows:1326

"21-2-587.1327

Any poll officer who willfully:1328

(1)  Makes a false return of the votes cast at any primary or election;1329

(2)  Deposits fraudulent ballots in the ballot box or certifies as correct a false return of1330

ballots;1331

(3)  Registers fraudulent votes upon any voting machine or certifies as correct a return1332

of fraudulent votes cast upon any voting machine;1333

(4)  Makes any false entries in the electors list;1334

(5)  Destroys or alters any ballot, voter's certificate, or electors list;1335

(6)  Tampers with any voting machine, direct recording electronic (DRE) equipment,1336

electronic ballot marker, or tabulating computer machine or device;1337

(7)  Prepares or files any false voter's certificate not prepared by or for an elector actually1338

voting at such primary or election; or1339

(8)  Fails to return to the officials prescribed by this chapter, following any primary or1340

election, any keys of a voting machine,; ballot box,; general or duplicate return sheet,;1341

tally paper,; oaths of poll officers,; affidavits of electors and others,; record of assisted1342

voters,; numbered list of voters,; electors list,; voter's certificate,; spoiled and canceled1343

ballots,; ballots deposited, written, or affixed in or upon a voting machine,; DRE,1344

electronic ballot marker, or tabulating machine memory cards,; or any certificate or any1345

other paper or record required to be returned under this chapter1346

shall be guilty of a felony and, upon conviction thereof, shall be sentenced to imprisonment1347

for not less than one nor more than ten years or to pay a fine not to exceed $100,000.00,1348

or both."1349

SECTION 50.1350

This Act shall become effective upon its approval by the Governor or upon its becoming law1351

without such approval.1352

SECTION 51.1353

All laws and parts of laws in conflict with this Act are repealed.1354
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1     Q  And when the SEB is working to implement an

2  election law such as S.B. 202, generally how does the

3  State Board determine its legal obligations?

4     A  The -- the Board members individually might

5  raise the issue with the Secretary of State's Office

6  saying, do we need rules on this? But by and large, the

7  Secretary of State has been very proactive, and they

8  will -- since they have the staff and the full-time

9  employees, they will be the ones to bring it up to us.

10     Q  And does the SEB rely on the Secretary of

11  State's Office for its opinions and analysis of election

12  law issues?

13     A  We rely on the Attorney General's Office for

14  guidance legally of our responsibilities.

15     Q  Have -- has the Attorney General's Office

16  issued any guidance related to the provisions that we

17  discussed today of S.B. 202?

18     A  None that I am aware of, but, I mean, they will

19  give us -- they have a representative at the meetings,

20  and so they will -- they will chime in as necessary to

21  tell us, you can do this; you can't do that.

22     Q  Okay. How does the State Board define a

23  caregiver? Does it define a caregiver?

24     A  I don't recall that off the -- I would look

25  that up, but I don't recall off the top of my head.
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1     Q  Could you recall any official definition of

2  "caregiver" from, say, the Secretary of State's Office

3  that you were provided?

4     A  The only one that comes to my mind is there are

5  some absentee balloting provisions that deal with

6  caregivers that I -- that I seem to recall.

7     Q  Do you --

8     A  About who can touch a ballot, who can help

9  apply for a ballot, things like that.

10     Q  And does that have to do with delivery of

11  absentee ballots?

12     A  Applications and delivery, to the best of my

13  knowledge.

14     Q  Does the State Board have a method for

15  communicating changes in election laws or rules with

16  county election officials?

17     A  We will talk about it on the record, and the

18  counties listen in on that, so they will hear it there.

19  But generally, the communication is the Secretary of

20  State's Office. We don't -- sadly, again, we don't have

21  a budget or staff to do that, so the Secretary of State's

22  Office is very proactive.

23     Q  Does the State Board engage in training for

24  county election officials for election changes --

25     A  No.
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1     Q  -- that occur?

2     A  No.

3     Q  Let's say, if any of the provisions of S.B. 202

4  that we discussed today were overturned, even

5  temporarily, and the law reverted to what it was prior to

6  S.B. 202, would your office have to undertake any changes

7  at all?

8     A  If -- if new rules were needed, we would need

9  to follow the process with regard to rules and

10  regulations and public comment and -- and processing.

11  And that's one of the -- that's one of the main drawbacks

12  for the Board as a policy maker, is that -- is that it

13  takes a long time for the Board to do something. You

14  gotta get the quorum together. You gotta publish it.

15  You gotta have public comment. You gotta respond to

16  that. You gotta publish it again. You gotta post it,

17  you know. You gotta pass it. So it's not something the

18  Board is really well set up for.

19     Q  So let's say there are new -- no new rules,

20  just rollbacks to the provisions of S.B. 202, or

21  temporarily pausing them, would it be fair to say that

22  the State Board wouldn't have to undertake any changes?

23     A  To be -- to be painfully candid, if the Board

24  were enjoined, I'm not sure -- I'm not sure much would

25  change.
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Message

From: Edward Trent <etrent@schaerr-jaffe.com>
Sent: Monday, August 21, 2023 5:14 PM
To: hszilagyi@lawyerscommittee.org; erosenberg@lawyerscommittee.org; jhouk@lawyerscommittee.org; 

Hayes, Vilia B.; LPulgram@fenwick.com; cmccord@fenwick.com; drosborough@aclu.org; 
MFogelson@advancementproject.org; mjohnson@elias.law; ZRamahi@keker.com; O'Connor, Eileen 
(CRT); NSachdeva@keker.com; eileenm@advancingjustice-alc.org; nshah@advancingjustice-aajc.org

Cc: Bryan Tyson; Brian Field; Gene Schaerr
Subject: RE: In Re Georgia SB 202 / Dr. Grimmer Opinions
Attachments: code.R; VoteMethod22.RData

CAUTION: This email was sent by someone outside of the Firm.

Heather,

Attached is an updated code and relevant data file to address a small error found in the code Dr. Grimmer previously
provided. The code updates lines 298Ͳ300, which loads a data object (VoteMethod22.RData, which is attached to this
email) and then obtains the relevant absentee voting rates for the calculations. The result of this calculation does not
change Dr. Grimmer’s conclusions. With the correction, which he can explain during his deposition tomorrow, he finds
that 1.8% of white voters and 1.9% of Black voters used drop boxes in the 2022 election. This difference of Ͳ0.1
percentage points is not statistically significant (the standard error for the difference is 0.5 percentage points).

Additionally, he still does not have the following spreadsheets referenced in Dr. Burden’s code concerning the drop box
issue. Can you or perhaps Eileen O’Connor who I believe was working with Dr. Burden on this, provide the following
spreadsheet?

Cobb DB.xlsx
DeKal00000016.xlsx
Carro00000010.xlsx
Cowet00000006.xlsx
Gilme00000005.xlsx
Hart00000006.xlsx
Longc00000009.xlsx
Talbo00000008.xlsx

If you have any questions, please let me know.

Thanks,

Ed

From: Edward Trent
Sent: Thursday, August 10, 2023 3:05 PM
To: hszilagyi@lawyerscommittee.org; erosenberg@lawyerscommittee.org; jhouk@lawyerscommittee.org;
vilia.hayes@hugheshubbard.com; LPulgram@fenwick.com; cmccord@fenwick.com; drosborough@aclu.org;
MFogelson@advancementproject.org; mjohnson@elias.law; ZRamahi@keker.com; eileen.o'connor2@usdoj.gov;
NSachdeva@keker.com; eileenm@advancingjusticeͲalc.org; nshah@advancingjusticeͲaajc.org
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