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INTRODUCTION 

The Supreme Court’s recent decision in Louisiana v. Callais, 

146 S. Ct. 1131 (2026), is a watershed.  To be sure, important 

aspects of Callais were already supported by a sound reading of 

preexisting law.  See generally Opening Br.; CA11 Doc. 175.  But 

Callais also broke new legal ground in several ways.  For one, 

Callais represents the Court’s first systematic interpretation of 

Section 2’s text and its implications for districting litigation.  The 

Court also identified the constitutional guardrails within which 

Section 2 must operate.  And most important, Callais expressly 

updated the entire Gingles framework.  

This Court ordered the Secretary to explain how Callais 

affects this appeal.  It requires reversal.  Callais assigns plaintiffs 

the burden of disentangling race from partisanship at the third 

Gingles precondition; alters the totality-of-the-circumstances 

inquiry by requiring a focus on intentional racial discrimination in 

voting; and clarifies that, to remain constitutional, Section 2 must 

operate as a prophylactic against racist policies.  The Secretary 

raised each issue in this appeal.  And each is dispositive, because 

Plaintiffs did not—and cannot—comply with this updated 

framework and because the district court found the State’s goals 

were partisan, not racial.  Doc. 333 at 262, 477, 490–91. 
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But Callais goes even further.  The district court concluded 

that Plaintiffs satisfied the first Gingles precondition by showing 

that it was possible to add more majority-black districts, relying 

on illustrative maps developed using racial data.  See Doc. 333 at 

200–01, 275.  Although the Secretary disputed that point below, 

he did not contest it on appeal given Davis v. Chiles, 139 F.3d 

1414 (11th Cir. 1998).  But Callais squarely rejected Davis, on 

which the district court expressly relied, by imposing a new, two-

pronged requirement on Section 2 plaintiffs to submit illustrative 

maps (1) drawn without considering race that (2) achieve the 

State’s lawful districting goals as successfully as the State’s own 

maps.  In this way, too, Callais dooms the judgment below.  

Because Callais resolves this appeal, this Court should 

reverse (or at least vacate and remand).  In addition, Governor 

Kemp recently convened a special session of the General Assembly 

to replace the maps challenged here with new maps “to take effect 

for the 2028 election cycle.”  Gov. Brian P. Kemp, A Proclamation 

Convening the General Assembly of Georgia in Special Session 

(May 13, 2026), https://tinyurl.com/bdz2wnap.  Any resulting 

legislation may moot this litigation, which would also necessitate 

vacatur of the district court’s judgment.  See In re Ghandtchi, 705 

F.2d 1315, 1316 (11th Cir. 1983). 
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ARGUMENT 

I. Callais answers three dispositive questions raised by 
the Secretary in this appeal. 

This Court ordered the Secretary to identify the “issues raised 

on appeal” for which “Callais alters the appropriate legal analysis 

and how.”  CA11 Doc. 182 at 4.  As the Secretary’s merits briefs 

demonstrate, many of the principles in Callais could be derived 

from preexisting law.  But to dispel all doubt, the Supreme Court 

also expressly “update[d]” the Gingles “framework,” Callais, 146 

S. Ct. at 1159, and held for the first time that Section 2 is subject 

to constitutional limitations under the Fifteenth Amendment and 

the congruence-and-proportionality standard, id. at 1155.  By 

doing so, Callais provided unambiguous answers to three 

questions raised by the Secretary in this appeal.  

A. Section 2 requires a plaintiff to disentangle race 
from partisanship, including at Gingles Three. 

At the heart of this appeal is a dispute over whether a 

Section 2 plaintiff must “disentangle race from … partisanship.” 

Opening Br. 20; compare id. at 1–4, 9–10, 14–16, 18–29; Reply 

Br. 4–19; with APA Br. 14–24; Grant/Pendergrass Br. 26–37.  

The Secretary argues that Plaintiffs cannot show “racial bloc 

voting” without proving “that race, rather than ordinary partisan 

politics, explains voting patterns.”  Opening Br. 18–19. 
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Callais adopted the Secretary’s rule: To satisfy the third 

Gingles precondition, plaintiffs “must show that voters engage in 

racial bloc voting that cannot be explained by partisan 

affiliation”—in short, they must “disentangl[e] race and politics.”  

146 S. Ct. at 1159 (quotation omitted).  And how the Court got 

there is just as important.  Unlike Gingles, which “paid 

insufficient attention to the language of” Section 2, id. at 1147, 

Callais began with the text, which disclaims any right to 

proportional representation while promising minority voters an 

“opportunity” to “elect” preferred candidates equivalent to that of 

“other members of the electorate.”  52 U.S.C. § 10301(b).   

Callais carefully identified the relevant textual “baseline”—

i.e., the comparator for a minority group’s electoral 

“opportunity”—as “the chance enjoyed by nonminority voters to 

secure the election of their preferred candidates.”  146 S. Ct. at 

1154.  And that “chance” is necessarily a product of “voting 

preferences of other voters in the district” together with 

districting “parameters.”  Id. at 1154–55.  Thus, the Court 

reasoned, Section 2 entitles minority voters “to nothing less and 

nothing more” than “whatever opportunity” for political success 

“results from the application of the State’s combination of 

permissible criteria.”  Id. at 1155.  
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“Properly understood,” then, Section 2 “does not intrude on 

States’ prerogative to draw districts based on nonracial factors”—

including “to achieve partisan advantage.”  Id. at 1156.  So, when 

a State’s map “was drawn for partisan purposes,” a plaintiff must 

“disentangle race from politics.”  Id. at 1156–57 (quoting 

Alexander v. S.C. State Conf. of the NAACP, 602 U.S. 1, 9 (2024)).  

Simply put, “if a [Section 2] plaintiff cannot disentangle race 

from the State’s race-neutral considerations, including politics, 

then [Section 2] cannot impose liability.”  Id. at 1157.  It is as 

simple as that.  

Callais operationalized this rule in several ways.  See id. at 

1158–59, 1161–62; see also Part II, infra.  But as relevant here to 

the Secretary’s appellate argument under the third Gingles 

precondition, Callais made clear that “racial bloc voting” means 

racial bloc voting, not partisan bloc voting.  See 146 S. Ct. at 

1159 (“To satisfy the second and third preconditions … plaintiffs 

must provide an analysis that controls for party affiliation.”).  In 

all events, the task of Section 2 litigation is—and must be—“to 

demonstrate that minority plaintiffs have ‘less opportunity’ than 

their majority counterparts because of race, not just because of 

partisan affiliation.”  Id. (quoting 52 U.S.C. § 10301(b)); see also 

id. at 1162 (applying this rule to the Louisiana case).    

USCA11 Case: 23-13916     Document: 123     Date Filed: 05/29/2026     Page: 22 of 33 



RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM

 

6 

The district court expressly refused to hold Plaintiffs to that 

burden based on its interpretation of pre-Callais law.  See, e.g., 

Doc. 333 at 235–36; Doc. 268 at 42.  Instead, it relied on “the 

strong connection between race and partisanship,” Doc. 333 at 

453–54—precisely the opposite of what Callais requires.  Nor, as 

the Secretary has explained, did Plaintiffs voluntarily comply 

with the same disentanglement requirement they steadfastly 

refused to acknowledge.  See, e.g., Opening Br. 29–31; Reply Br. 

15–18.  And Plaintiffs’ one (halfhearted) attempt to retrofit such 

a showing on appeal relied on an expert who “concluded that the 

Democratic primaries were ‘not a barrier’ for Black-preferred 

candidates.”  Doc. 333 at 151 (emphasis added) (quoting Doc. 385 

at 120); see also Reply Br. 18–19.  In short, Plaintiffs did not 

come close to carrying their “disentanglement burden” under 

Callais.  146 S. Ct. at 1157.   

This issue alone provides this Court with all it needs to 

reverse.  The Gingles preconditions are just that—prerequisites 

to Section 2 liability.  And after Callais, a Section 2 plaintiff who 

does not “disentangle race and party when determining whether 

there is racially polarized voting,” Reply Br. 4, has no claim.  See, 

e.g., Callais, 146 S. Ct. at 1159 (discussing “second and third 

preconditions”).  Plaintiffs are squarely in that boat.  
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B. The totality-of-the-circumstances test requires 
evidence of intentional, present-day racial 
discrimination in voting. 

The Secretary also challenged the district court’s totality-of-

the-circumstances analysis, arguing that it ignored evidence of the 

success of “black-preferred candidates” in favor of a hodgepodge of 

“supposed ‘disparate impacts.’” Opening Br. 4, 36; see id. at 35–42; 

Reply Br. 19–25.  Plaintiffs likewise relied on “state actions that 

have a discriminatory effect” and embraced the court’s analysis of 

the Senate factors.  Grant/Pendergrass Br. 38–40; APA Br. 31–37.   

Callais resolved this dispute by rejecting Plaintiffs’ box-

checking model in favor of a unifying principle: “[T]he ‘totality of 

circumstances’ inquiry must focus on evidence that has more than 

a remote bearing on what the Fifteenth Amendment prohibits: 

present-day intentional racial discrimination regarding voting.”  

146 S. Ct. at 1160.  The “germane” inputs are “current data and 

current political conditions that shed light on current intentional 

discrimination.”  Id. (quotation omitted and emphases added).  If 

“it is hard to find pertinent evidence relating to intentional 

present-day voting discrimination, that is cause for celebration.”  

Id.  Conversely, a court errs by focusing on historical practices or 

“present-day disparities … characterized as the ongoing effects of 

societal discrimination.”  Id. (quotation omitted).    
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Callais rejected the methodology the district court used in its 

totality-of-the-circumstances analysis.  Because Georgia no longer 

engages in the intentional discrimination of decades past, Doc. 333 

at 217, the district court concluded only that Georgia’s present-

day voting practices “disproportionately impact Black voters,” id. 

at 219; see also id. at 214, 224–25, 227, 229, 431, 437, 442, 447, 

484.  It also relied on assorted racial disparities in voting and 

society generally.  See, e.g., id. at 242–50.   

Setting aside other “legal and factual errors,” Reply Br. 19, 

none of this can pass muster under Callais.  To show “a plausible 

likelihood of intentional discrimination,” a Section 2 plaintiff must 

“disentangle race from politics” and provide “evidence that black 

voters ha[ve] faced intentional discrimination in recent years.”  

Callais, 146 S. Ct. at 1162.  It is never enough to rely on a state’s 

history or on a mechanical application of “the nine Senate Report 

factors.”  Id.  In short, Plaintiffs’ “analysis ha[s] its priorities 

backwards.”  Id.  Callais mandates a judicial laser focus on 

“intentional present-day voting discrimination,” id. at 1160, and 

the record in this case lacks such evidence.  Instead, as the district 

court found, “[o]ver the last fifty years Georgia has become 

increasingly … politically open to Black voters.”  Doc. 333 at 210.  

Just so—and that finding is conclusive.  See Opening Br. 35–43. 
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C. To remain constitutional, Section 2 must operate 
within the Fifteenth Amendment’s guardrails. 

The Secretary also argued that if Section 2 in fact “requires 

what the district court ordered,” then it “is unconstitutional as 

applied.”  Opening Br. 43.  The statute enforces the Fifteenth 

Amendment’s prohibition on intentional discrimination, and “to 

ensure such legislation remains within its constitutional bounds, 

it must be congruent and proportional to the constitutional 

violations it purports to deter.”  Id. at 46 (citing City of Boerne v. 

Flores, 521 U.S. 507, 520 (1997)); see also id. at 44–57; Reply Br. 

25–35.  For their part, Plaintiffs insisted that the congruence-and-

proportionality test does not apply to the Fifteenth Amendment, 

but that if it does, “Congress may impose race-conscious remedies” 

for “voting practices that are racially disparate in impact.”  APA 

Br. 49; Grant/Pendergrass Br. 42–47. 

Callais forecloses Plaintiffs’ position.  The Supreme Court 

held (for the first time) that Fifteenth Amendment enforcement 

legislation must indeed comply with Boerne’s congruence-and-

proportionality standard.  Callais, 146 S. Ct. at 1155–56.  And it 

explained that Section 2 can remain “sufficiently congruent with 

and proportional to the Amendment’s prohibition” on “intentional 

racial discrimination” only if courts faithfully apply the updated 

Gingles framework.  Id. at 1155.  Put differently, Section 2 “fit[s] 
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within Congress’s … enforcement power” provided the statute 

“imposes liability only when the circumstances give rise to a 

strong inference that intentional discrimination occurred.”  Id. at 

1156.  Reading Section 2 “to outlaw a map solely because it fails to 

provide a sufficient number of majority-minority districts would 

create a right that the Amendment does not protect,” id., and 

transform a prophylactic against intentional discrimination into a 

“tool for advancing a partisan end,” id. at 1163.   

In short, Callais demolishes Plaintiffs’ premise that Section 2 

“applies whenever black voters prefer a political party that tends 

to lose.”  Reply Br. 32.  Because that race-based “partisan boost” 

would exceed Congress’s Fifteenth Amendment authority, id., 

Plaintiffs’ attempt to “exploit” Section 2 “for partisan purposes” 

must end, Callais, 146 S. Ct. at 1158.  The Court’s holding that a 

constitutional Section 2 “imposes liability only when the evidence 

supports a strong inference that the State intentionally drew its 

districts to afford minority voters less opportunity because of their 

race,” id. at 1157, means Plaintiffs cannot prevail.  They did not 

try to establish that “strong inference,” id., and the district court 

rejected it, finding that Georgia drew its maps not for racial 

reasons but to “capitalize on a partisan advantage,” Doc. 333 at 

262; see id. at 477, 490–91.  That is dispositive.  
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II. Callais also revises the first Gingles precondition. 

Any one of Callais’s straightforward answers to the questions 

above provides enough to resolve this appeal in the Secretary’s 

favor.  But this Court also invited the Secretary to identify any 

“new issues” on which Callais is dispositive.  CA11 Doc. 182 at 5.  

Foremost among those is the district court’s misapplication of the 

first Gingles precondition—which Callais fundamentally changed, 

overturning Circuit precedent in the process.   

Before Callais, plaintiffs routinely satisfied the first Gingles 

precondition merely by showing that additional majority-minority 

districts could be drawn.  See Callais, 146 S. Ct. at 1159, 1161.  

This case was no different.  Plaintiffs’ experts admitted to using 

racial data to develop illustrative maps with additional majority-

black districts.  One expert “testified that he considers race when 

creating an illustrative plan that would satisfy the first Gingles 

precondition because ‘[t]hat’s part of the inquiry.’”  Doc. 333 at 80 

(citation omitted).  Another testified that he “use[d] … racial 

information” to draw illustrative maps, id. at 116, and that “it was 

necessary for him to consider race as part of his analysis because 

‘the Gingles 1 precondition is looking at whether majority Black 

districts can be created,’” id. at 129 (citation omitted).  The district 

court signed off on all of this.  See, e.g., id. at 93, 107, 114, 132.   
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Moreover, although Plaintiffs’ illustrative maps purported to 

comply with certain traditional districting criteria, see, e.g., id. at 

99–105, their experts never tried to show that their maps also 

achieved the General Assembly’s recognized goal of “capitaliz[ing] 

on a partisan advantage,” id. at 262, see also id. at 477, 490–91.  

Indeed, Plaintiffs’ misuse of Section 2 as “a one-way partisan 

ratchet,” Opening Br. 25, is irreconcilable with such a showing. 

Callais takes a sledgehammer to Plaintiffs’ litigating theory.  

Proof that “the State could create an additional majority-minority 

district” does not mean “the State’s failure to do so violated” the 

statute.  146 S. Ct. at 1159.  Instead, plaintiffs must “satisfy two 

conditions.”  Id.  “First, in drawing illustrative maps, [they] 

cannot use race as a districting criterion.”  Id.  Second, their 

“illustrative maps must meet all the State’s legitimate districting 

objectives, including traditional districting criteria and the State’s 

specified political goals”—such as “a target partisan distribution of 

voters.”  Id.  Both rules are necessary “to disentangle race from 

politics and other constitutionally permissible considerations.”  Id. 

(quotation omitted).  And because the Louisiana plaintiffs failed to 

“provide an illustrative map that met all the State’s nonracial 

goals,” they “did not meet their burden” under the first Gingles 

precondition.  Id. at 1161. 
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By imposing these illustrative-map requirements, Callais 

expressly “update[d]” the governing legal “framework.”  Id. at 

1159; see also id. at 1161.  The Court’s understanding that it 

needed to alter preexisting law to account for “statutory text” and 

“important developments,” id. at 1157, is sufficient justify a new 

appellate argument here.  But on top of that, Callais “overrules … 

a published decision of this Court.”  See United States v. Durham, 

795 F.3d 1329, 1331 (11th Cir. 2015).  This Court held in Davis v. 

Chiles that a Section 2 plaintiff must use race “as a factor in [the] 

process of designing” his illustrative maps.  139 F.3d at 1426.  

“[U]nder Gingles” and Circuit precedent applying it, the Davis 

Court explained, “we require plaintiffs to show that it is possible 

to draw majority-minority voting districts,” meaning the plaintiff’s 

use of race was necessary “to meet this burden.”  Id.   

The district court relied on Davis to reject the Secretary’s 

argument that Plaintiffs’ maps “impermissibly took race into 

consideration,” explaining that “[t]he Eleventh Circuit … has long 

held that the first Gingles precondition specifically requires that 

Plaintiffs’ proposed maps consider race.”  Doc. 333 at 199 (citing 

Davis, 139 F.3d at 1425–26).  But under Callais, “in drawing 

illustrative maps, plaintiffs cannot use race as a districting 

criterion.”  146 S. Ct. at 1159 (emphasis added). 

USCA11 Case: 23-13916     Document: 123     Date Filed: 05/29/2026     Page: 30 of 33 



RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM

 

14 

It is difficult to imagine a more direct conflict between an 

intervening Supreme Court decision and Circuit precedent.  

Because Callais “enable[s] [the Secretary] to bring [the] new claim 

or theory” that Plaintiffs’ illustrative maps impermissibly consider 

race, see United States v. McCullough, 851 F.3d 1194, 1202 (11th 

Cir. 2017) (quotation omitted), this Court has yet another reason 

to reverse.  Of course, it is “extra icing on a cake already frosted,” 

Van Buren v. United States, 593 U.S. 374, 394 (2021) (quotation 

omitted), because Callais resolves multiple dispositive issues that 

the Secretary raised from the outset.  See Part I, supra.  

CONCLUSION 

This Court should reverse the judgment below. 
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