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SUMMARY OF THE ARGUMENT 

In their brief, Plaintiffs/Appellees Isabel Longoria and Cathy Morgan agree 

that Volunteer Deputy Registrars (VDRs) are not “public officials” for the 

purposes of §276.016(a)(1). All parties agree that this is the case, and that the 

answer to Question 1 is thus “no.” Moreover, because she is neither a “public 

official” nor an “election official” subject to this statute and otherwise lacks 

standing to maintain suit, Morgan never had standing to sue and there was never a 

justiciable case or controversy against or involving District Attorney Dick. 

Because Morgan lacks standing and no subject matter jurisdiction exists 

over her claims, this Court should refrain from issuing an advisory opinion 

regarding the Fifth Circuit’s “solicitation” question (Question 2) as it would apply 

to Morgan if she did have standing. But, even if the Court elects to address this 

question in the context of Morgan’s alleged intended speech, it is clear that her 

intended speech (mentioning vote-by-mail “as an option” to certain voters) does 

not constitute “solicitation” under any common or generally understood meaning 

of the word and instead is “general information” regarding voting by mail that is 

specifically exempted under the §276.016(e)(1) safe harbor provision. 
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ARGUMENT 

A. All parties agree that VDRs are not “public officials” and thus not 
subject to §276.016(a)(1).  As such, Morgan lacks standing to sue. 

Although Morgan and her attorneys originally argued in the federal district 

court that Morgan, as a VDR, is or may be a “public official” for the purposes of 

§276.016(a)(1)1, they now (correctly) agree that she is not. See APPELLEES’ BRIEF 

at 19-22. As such, all parties to this litigation now agree that Morgan is not subject 

to §276.016(a)(1) in any respect – whether in her role as a VDR (she is by 

consensus not a “public official” and by statutory definition not an “election 

official”) or as a private citizen.  All parties thus agree that the answer to the Fifth 

Circuit’s Question 1 is “no.” 

This Court’s answer to Question 1 should be “no” for the myriad of reasons 

detailed in the parties’ briefings, including: 

• The Texas Legislature did not include VDRs in the definition of 
“election officials” in the Election Code and S.B.1 when it easily 
could have done so (DICK BRIEF at 26-27; APPELLEES’ BRIEF at 
20-21); 
 

• The plain meaning and ordinary usage of the term “public 
official” do not encompass VDRs, who are volunteers (DICK 
BRIEF at 28-29; AG BRIEF at 16-17; APPELLEES’ BRIEF at 19-21); 
 

• The relevant dictionary definitions do not square with a 
conclusion that VDRs are “public officials” (DICK BRIEF at 29-
30; AG BRIEF at 17-18; APPELLEES’ BRIEF at 19-20); 

                                                           
1  See, e.g., ROA.69 (Plaintiffs’ motion for preliminary injunction). 
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• VDRs are not public employees and do not have the hallmarks of 

a “public official” (DICK BRIEF at 29-30; AG BRIEF at 14-15; see 
APPELLEES’ BRIEF at 20-21), including: 

o they are unpaid volunteers; 
o they are not elected to any office; 
o their appointment is ministerial and their duty is 

temporary; 
o they are not required to take an oath of office 
o they do not exercise sovereign power; and 
o they do not perform discretionary duties; 

 
• Calling VDRs public “officials” makes no sense when they are 

not even defined as election “officials” or election “officers” in 
the Election Code (DICK BRIEF at 28); 

 
• Other Texas statutes that do define “public official” do not 

support a conclusion that VDRs are public officials (DICK BRIEF 
at 30-32; AG BRIEF at 21-23); 

 
• Texas caselaw does not support a conclusion that VDRs are 

“public officials” (DICK BRIEF at 33-35; AG BRIEF at 23-26); and 
 
• The context of the passage of S.B.1 also does not support a 

conclusion that VDRs are “public officials” (AG BRIEF at 19-20). 

Morgan asserts in her brief that a clarification by this Court “that VDRs do 

not constitute ‘public officials’” for the purposes of §276.016(a)(1) “would provide 

Plaintiff Morgan complete relief in this action.” See APPELLEES’ BRIEF at 22. But, 

if this Court holds that VDRs are not “public officials” subject to §276.016(a)(1) – 

which it should do for all the reasons set forth above and in the parties’ briefings – 
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her claims must be dismissed2 because she lacks standing to sue and, indeed, she 

has never had standing to sue District Attorney Dick or anyone else in this 

litigation. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (discussing 

and applying federal standing requirements); see also Garcia v. City of Willis, 593 

S.W.3d 201, 206 (Tex. 2019) (“Standing consists of some interest peculiar to the 

person individually and not just as a member of the public.”). There has never been 

a justiciable case or controversy involving Morgan and her claims, and thus there 

is no federal or state subject matter jurisdiction over them. See Kitty Hawk 

Aircargo, Inc. v. Chao, 418 F.3d 453 (5th Cir. 2005) (holding that standing to 

maintain a federal suit is determined as of the time the federal complaint was first 

filed, and dismissing case for want of standing and subject matter jurisdiction); see 

also Meyers v. JDC/Firethorne, Ltd., 548 S.W.3d 477, 484-85 (Tex. 2018) (noting 

that standing is a component of subject matter jurisdiction that can be raised at any 

time, even on appeal, and is a constitutional prerequisite to maintaining suit); Tex. 

Dep’t of Transp. v. Sunset Valley, 146 S.W.3d 637, 646 (Tex. 2003) (same).   

B. Because Morgan lacks standing, this Court should refrain from issuing 
a purely advisory opinion whether her alleged intended speech 
constitutes “solicitation” under §276.016(a)(1). 

                                                           
2  District Attorney Dick raised this standing issue in the Rule 12(b)(1) and 12(b)(6) motion to 
dismiss that he filed as his first pleading in the federal court proceeding. See ROA.259-61. That 
motion has never been ruled upon and is still pending before the district court. 
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Since Morgan lacks standing (and has since the inception of the federal 

lawsuit), this Court should refrain from ruling on any aspect of Morgan’s claims 

regarding what constitutes “solicitation” under §276.016(a)(1) because any such 

ruling would be an impermissible advisory opinion: 

Subject matter jurisdiction is essential to the authority of a court to 
decide a case. Standing is implicit in the concept of subject matter 
jurisdiction. The standing requirement stems from two limitations on 
subject matter jurisdiction: the separation of powers doctrine and, in 
Texas, the open courts provision. Subject matter jurisdiction is never 
presumed and cannot be waived. 

. . . 
 
The distinctive feature of an advisory opinion is that it decides an 
abstract question of law without binding the parties. An opinion 
issued in a case brought by a party without standing is advisory 
because rather than remedying an actual or imminent harm, the 
judgment only addresses only a hypothetical injury. Texas courts, 
like federal courts, have no jurisdiction to render such opinions. 
 

Tex. Ass’n of Business v. Tex. Air Control Bd., 852 S.W.2d 440, 443-44 (Tex. 

1993) (internal cites omitted) (emphasis added); see also City of Willis, supra, at 

206-07 (citing and quoting Tex. Air Control Bd. and holding that the plaintiff 

lacked standing such that any ruling on his claims for prospective relief would be 

advisory). 

 Yet, if for any reason this Court elects to address Morgan’s alleged intended 

speech in its decision on these certified questions3, it should hold that such speech 

                                                           
3  District Attorney Dick recognizes that this Court has recently addressed the issue whether 
opinions on certified questions from federal courts constitute advisory opinions in Richards v. 
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is not prohibited “solicitation” under the statute. As District Attorney Dick has 

previously briefed, “solicit” and “solicitation” are not vague terms and are 

routinely used in Texas criminal statutes without statute-specific definitions. See 

DISTRICT ATTORNEY DICK’S APPELLANT’S BRIEF at 35-43. Moreover, Morgan’s 

intended speech is, by her own admission4, “general information” regarding vote-

by-mail that clearly falls within the safe harbor provisions of §276.016(e)(1). TEX. 

ELEC. CODE §276.016(e)(1).  

Indeed, the only intended speech of Morgan that the plaintiffs can point to in 

their brief as arguably within the so-called anti-solicitation provisions of 

§276.016(a)(1) is her desire to “proactively raise vote by mail as an option for 

college students who indicate they cannot travel to the county in which they are 

registered for an election.”5 See APPELLEES’ BRIEF at 29 (italics added); see 

                                                                                                                                                                                           
State Farm Lloyds, 597 S.W.3d 492, 497 n.6 (Tex. 2020). Richards involved a single certified 
question with no standing or subject matter jurisdiction implications. See id. at 494. However, 
this case differs materially in posture from Richards. Here, there are multiple questions certified 
and the consensus answer to the first question posed (whether VDRs like Morgan are “public 
officials”) means that Morgan lacks standing to sue in the case and thus there is no subject matter 
jurisdiction over her claims (i.e., Question 2 is rendered moot with respect to Morgan by virtue 
of the consensus answer to Question 1). Richards is thus distinguishable because it involved only 
one certified question and there were no resulting standing or jurisdictional issues raised by the 
answer to that single question.  
 
4  See ROA.460-63 (Morgan deposition testimony). 
 
5  Even Morgan’s attorneys in their brief characterize this speech as “closer to the line.” See 
APPELLEES’ BRIEF at 30, n.2. 
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ROA.101. Morgan testified as follows at the preliminary injunction hearing (italics 

added)6: 

Q. And in the past when doing that [voter information booth] 
work have you ever recommended to someone that you 
interacted with that they should vote by mail? 

 
A. Well, one person comes to mind, but this happened more than 

once at that voter information booth. 
      A young woman walked up and she said, “Well, I would vote 

but I can’t get home.”  I said, “Where is home?”  And she said, 
“Harlingen.” 

        “Well, that is a long way away.”  And she said, “Yeah.  I just 
can’t get away.  I’ve got too much school.”  And I said, “Well, 
have you considered voting by mail?” 

        Now, this is October.  And she said, “Oh, that would be 
fabulous.  Can I do that?”  And I said, “Well, you can fill out an 
application for it, you see.” 

         So she did so. 
 
Q. Can you think of any other examples when you have 

encouraged someone to vote by mail? 
 
A. Yes.  There’s a woman in my neighborhood who is now 

deceased, but at the time I was walking door to door and knocked 
on her door … 

      And I said, “Have you considered voting by mail?”  And she 
said, “That would be wonderful.  How do I do that?”  So I said, 
“Well, I’ll be back tomorrow with two applications for you from 
Georgetown.” 

 
 That speech does not constitute “solicitation” of mail-in ballot applications under 

any existing or commonly understood interpretation of the word. 

                                                           
6  ROA.765-66. 
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 This Court should refrain from issuing an advisory opinion regarding 

Morgan’s intended speech because she lacks standing and there is no federal or 

state subject matter jurisdiction over her claims. If the Court does rule on such 

matters, however, it should hold that her alleged intended speech does not 

constitute speech prohibited by the statute.  

 
 
 

PRAYER 

 
For the foregoing reasons, District Attorney Dick prays that the Court render 

a decision in response to the Fifth Circuit’s certified questions holding that: 

(1) Voluntary Deputy Registrars (VDRs) are not “public officials” 
under the Texas Election Code (for the purposes of Texas 
Election Code §276.016(a)(1) or otherwise); and  

 
(2) Any decision regarding the speech that Morgan alleges that she 

intends to engage as it pertains to the “solicitation” provision of 
Texas Election Code §276.016(a)(1) would be an advisory 
opinion because Morgan lacks standing to sue.   

 
District Attorney Dick also prays for any and all other relief to which he is justly 

entitled. 

Dated: April 27, 2022 Respectfully submitted, 
  

 
 

 s/ Sean Breen  
Sean E. Breen  
State Bar No. 00783715 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



12 
 

sbreen@howrybreen.com  
HOWRY, BREEN & HERMAN, L.L.P. 
1900 Pearl Street 
Austin, Texas 78705 
Tel. (512) 474.7300 
Fax (512) 474-8557 
 
Randy T. Leavitt 
State Bar No. 12098300 
randy@randyleavitt.com  
LEAVITT | ERVIN 
1301 Rio Grande 
Austin, Texas 78701 
Phone: (512) 476-4475 
Fax: (512) 542-3372 

  
 Counsel for Appellant Shawn Dick In His 

Official Capacity as Williamson County 
District Attorney 

 

CERTIFICATE OF SERVICE 

I hereby certify that on April 27, 2022 a true and correct copy of this reply is 

support of petition for review, including any and all attachments, is served via 

electronic service through eFile.TXCourts.gov on parties through all counsel of 

record.  

 s/ Sean Breen 
 Attorney of Record for 

Appellant Shawn Dick 
 

 

CERTIFICATE OF COMPLIANCE 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



13 
 

Based on a word count run in Microsoft Word 2016, this brief contains 

1,612words, excluding the portions of the brief exempt from the word count under 

Texas Rule of Appellate Procedure 9.4(i)(1). 

 
 
 s/ Sean Breen 
 Attorney of Record for 

Appellant Shawn Dick 
 

 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below:

Randy Leavitt on behalf of Randy Leavitt
Bar No. 12098300
randy@randyleavitt.com
Envelope ID: 63980228
Status as of 4/28/2022 7:56 AM CST

Case Contacts

Name

Benjamin Wilson

Paul Richard Genender

Sean Edward Breen

Beth Ellen Klusmann

Christian Menefee

Randy Tom Leavitt

Jonathan Fombonne

Hollis Duncan

Maria Williamson

Cody Rutowski

Lanora Pettit

Elizabeth Ryan

DA Docket

Managing Attorney's Office

Megan Cloud

Aaron Curtis

Zack Tripp

Sean Morales-Doyle

BarNumber

24084105

790758

783715

24036918

24088049

12098300

24102702

24119291

Email

benjamin.wilson@oag.texas.gov

paul.genender@weil.com

sbreen@howrybreen.com

Beth.Klusmann@oag.texas.gov

christian.menefee@cao.hctx.net

randy@randyleavitt.com

jonathan.fombonne@cao.hctx.net

hollis.duncan@oag.texas.gov

maria.williamson@oag.texas.gov

cody.rutowski@oag.texas.gov

lanora.pettit@oag.texas.gov

liz.ryan@weil.com

da.docket@weil.com

mco.ecf@weil.com

megan.cloud@weil.com

aaron.curtis@weil.com

zack.tripp@weil.com

morales-doyles@brennan.law.nyu.edu

TimestampSubmitted

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

4/27/2022 7:29:41 PM

Status

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM


	Index of Authorities
	Summary of the Argument
	Argument
	A. All parties agree that VDRs are not “public officials” and thus not subject to §276.016(a)(1).  As such, Morgan lacks standing to sue.
	B. Because Morgan lacks standing, this Court should refrain from issuing a purely advisory opinion whether her alleged intended speech constitutes “solicitation” under §276.016(a)(1).

	Prayer



