








































































































43 
 

CERTIFICATE OF SERVICE 

I hereby certify that on December 13, 2021, I electronically filed the foregoing paper with 

the Clerk of the Court using the MiFILE system, which provided a copy to all counsel of record 

registered for efiling in this case. 

FINK BRESSACK 

 

By: /s/ Nathan J. Fink______ 

Nathan J. Fink (P75185) 

38500 Woodward Ave., Suite 350 

Bloomfield Hills, Michigan 48304 

(248) 971-2500 

nfink@finkbressack.com 

 

R
EC

EIV
ED

 by M
SC

 12/13/2021 11:48:14 PM

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM


	INDEX OF AUTHORITIES
	STATEMENT OF JURISDICTION
	STATEMENT OF QUESTIONS PRESENTED
	INTRODUCTION
	STATEMENT OF FACTS
	I. The Commission Has Conducted the Most Open, Transparent Redistricting Process in Michigan’s History
	II. The History of the Redistricting Amendment’s Enactment is Replete with References to the Commission’s Need for Effective Legal Counsel
	III. Other States with Redistricting Commissions Recognize Their Need for Privileged, Confidential Legal Counsel
	IV. On October 27, 2021, The Commission Determined that Meeting in Closed Session Was Necessary to Discuss Attorney-Client Privileged Information

	STANDARDS OF REVIEW
	ARGUMENT
	I. The Redistricting Amendment Does Not Abrogate the Attorney-Client Privilege
	A. The Plain Language of the Redistricting Amendment Contemplates that the Commission Will Receive Privileged Legal Counsel
	B. The Attorney-Client Privilege is a Requisite, Foundational Element to a Client’s Receipt of Candid Legal Counsel
	C. The Commission’s Right to Assert the Attorney-Client Privilege is Not Repugnant to the Constitution

	II. The Legal Memoranda Identified in the Complaint Should Be Protected from Public Disclosure
	A. The Memoranda at Issue are Not “Data and Supporting Materials Used to Develop the [Redistricting] Plans”
	B. Plaintiffs’ Interpretation of “Supporting Materials” is Overly Broad
	C. The Legal Memoranda Identified in the Complaint Are Protected by the Attorney-Client Privilege
	D. The Legal Memoranda Identified in the Complaint Are Privileged Attorney Work Product
	E. The Commission Has Not Waived Any Privilege
	F. The Redistricting Amendment’s Publication Requirement Applies Only to Documents Reviewed On or Before October 11, 2021.

	III. The Commission is Empowered to Meet in Closed Session to Consult with its Counsel and Review Privileged Materials
	A. The Redistricting Amendment Does Not Prohibit the Commission from Meeting in Closed Session
	1. Plaintiffs’ Interpretation of “Business” is Overly Broad
	2. Conducting the Business of a Public Board in the Open Does Not Preclude Closed Sessions
	3. The Commission’s Adoption of Procedures in Accord with the Open Meetings Act is Consistent with the Voters’ Understanding of Open Meetings

	B. To Fulfill its Constitutional Mandate, the Commission Must Be Able to Communicate Confidentially with its Counsel
	C. The Commission is Currently Constrained from Receiving Privileged Legal Counsel Absent This Court’s Guidance


	CONCLUSION



