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MEMORANDUM OF LAW

INTEREST OF THE HONEST ELECTIONS PROJECT!

The Honest Elections Project is a nonpartisan organization devoted to
supporting the right of every lawful voter to participate in free and honest elections.
Through public engagement, advocacy, and public-interest litigation, the Project
defends the fair, reasonable measures that voters put in place to protect the integrity
of the voting process. The Project supports common-sense voting rules—such as SB
202—and opposes efforts to reshape elections for pattisan gain. It thus has a
significant interest in this important case.

ARGUMENT

There is no formal rule governingwhen this Court can grant a motion for leave
to file an amicus curiae brief. Chavez v. Credit Nation Auto Sales, Inc., No. 1:13-cv-
00312, 2014 U.S. Dist. LEX1S 199641, at *6-7 (N.D. Ga. June 5, 2014). The matter
is simply left to the broad discretion of this Court. /d. at *9.

As then-Judge Alito explained, however, courts should “err on the side of

granting leave”: “[i]f an amicus brief that turns out to be unhelpful is filed, the

[Court], after studying the case, will often be able to make that determination without

I No party’s counsel authored the attached brief in whole or in part, and no
one other than amicus and its counsel contributed money to fund the brief’s
preparation or submission.
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much trouble and can then simply disregard the amicus brief. On the other hand, if
a good brief is rejected, the [Court] will be deprived of a resource that might have
been of assistance.” Neonatology Assocs., P.A. v. Comm’r, 293 F.3d 128, 133 (3d
Cir. 2002).

The Project’s brief will be useful to this Court’s resolution of the important
issues in this case. The brief will present an objective argument of why SB 202 is a
commonsense election law and serves compelling state interests—an integral part of
the First Amendment analysis.

The Project’s brief would also be timely. The Project will serve a copy of its
proposed brief on the parties today. Plaintiffs still have eight days before their reply
brief is due, LR 7.1(C), they have plenty of time to respond to the Project’s
arguments.

Finally, the State-LeveiDefendants and Intervenor-Defendants consent to the
filing of this brief. The following three Plaintiffs Groups take no position to the
filing of this brief: (1) the Sixth District of the African Methodist Episcopal Church,
(2) the Georgia State Conference of the NAACP Plaintiffs, and (3) the New Georgia
Project Plaintiffs. If any of the remaining groups object to the filing of this brief, the

undersigned will expeditiously notify this Court.
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CONCLUSION
For all these reasons, the Court should grant this motion and allow the Project
to file an amicus brief.

Dated: June 30, 2022 /s/ Gary K. Hunter, Jr.

Gary K. Hunter, Jr.

Georgia Bar No. 378878

Counsel for Honest Elections Project
Amicus Curiae

HoOLTZMAN VOGEL BARAN
TORCHINSKY & JOSEFIAK PLLC

119 S. Monroe Stieet

Suite 500

Tallahassee, Florida 32327
Telephone: (850) 391-0509

Email: ghunter@holtzmanvogel.com
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STATEMENT OF THE IDENTITY OF THE AMICUS CURIAE

The Honest Elections Project is a non-partisan organization that is devoted to
supporting the right of every lawful voter to participate in free and honest elections.
The Honest Elections Project will defend the fair, reasonable, and commonsense
measures that voters want in place to protect the integrity of the voting process. SB
202 1s such a fair, reasonable, and commonsense measure, and the Honest Elections
Project has an interest in defending it.

It should be noted that a party’s counsel has not authored the brief in whole
or in part; a party or a party’s counsel has not contrtbuted money that was intended
to fund preparing or submitting the brief; and a person—other the amicus curiae, its
member, or its counsel—contributed maney that was intended to fund preparing or

submitting the brief.
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INTRODUCTION & BACKGROUND

“Polling places are meant to be a sanctuary” from confusion, political
influence, and intimidation. D.E. 151-2 9 22 (C. Ryan Germany declaration) (Ex.
B). “Casting a vote is a weighty civic act, akin to a jury’s return of a verdict, or a
representative’s vote on a piece of legislation.” Min. Voters All. v. Mansky, 138 S.
Ct. 1876, 1887 (2018). “Members of the public are brought together at th[ose]
place[s], at the end of what may have been a divisive election season, to reach
considered decisions about their government and laws.” /4. at 1887.

States “want[] peace and order around” their “polling places,” “for it preserves
the integrity and dignity of the voting processaid encourages people to come and to
vote.” Citizens for Police Accountability Political Comm. v. Browning, 572 F.3d
1213, 1220 (11th Cir. 2009). And States “may reasonably take steps to ensure” that
“discord not follow the voterup to the voting booth, and distract from a sense of
shared civic obligation at the moment it counts the most.” Min. Voters All., 138 S.
Ct. at 1888; see also U.S. Const. art. I, § 4 (“The Times, Places and Manner of

99 ¢

holding Elections” “shall be prescribed in each State by the Legislature thereof.”).
Georgia’s election laws strive to meet those ends. According to one election
official, Georgia has “some of the safest in-precinct voting in the country.” D.E. 151-

2 9 21. Under Georgia law, “[n]o person shall solicit votes,” “distribute or display

any campaign material,” or “solicit signatures for any petition” within a buffer zone,
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which spans “150 feet of the outer edge of any building within which a polling place
is established” and “25 feet of any voter standing in line to vote at any polling place.”
0.C.G.A. § 21-2-414(a). The buffer zone also applies within “any polling place.” Id.

The buffer zone “allows voters in the final stages of the voting process to be
free of confusion and external influences”; it “establish[es] a voting environment
that allows voters to access the ballot with as few interruptions and distractions as
possible.” D.E. 151-4 94 8-9 (Lynn Bailey declaration).

And yet, during the 2020 election, some confusicsi and external influences
took place within the buffer zone. “[M]any third-party organizations sent
representatives to approach voters in line with' food, drinks, masks, literature, and
other goods.” D.E. 151-2 q 27. In other words, third-party organizations were giving
food, drinks, and gifts to voters wiio were about to vote. Tables, food stations, and
food trucks—some of which were initially situated or parked within the buffer
zone—offered voters coffee, water, crackers, and food boxes, among other things.
Id. 99 29(c), 31(d). Some individuals were even “wearing clearly identifiable
campaign clothing and colors” when doing so. /d. 9 29(a) (Ex. A).

Of course, this led to concerns about election administration, vote influencing,
and even voter intimidation. SB 202 addressed these concerns. SB 202 contains the

anti-solicitation provision, which prevents “any person” from “giv[ing], offer[ing]
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to give, or participat[ing] in the giving of any money or gifts, including but not
limited to, food and drink,” to a voter within the buffer zone.! SB 202 § 33.

Plaintiffs ask this Court to enjoin SB 202’s anti-solicitation provision. That
would be improper. The provision is a commonsense solution to pertinent election
issues—issues that just manifested themselves in the previous election cycle. The
provision serves three compelling state interests: (1) it reduces -election
administration burdens, see New Ga. Project v. Raffensperger, 976 F.3d 1278, 1282
(11th Cir. 2020); (2) it prevents last-second electioneering, see Burson v. Freeman,
504 U.S. 191, 199 (1992) (plurality op.); and (3) it prevents voter intimidation, id.
For these reasons, this Court should deny Plaintiffs’ motions.

ARGUMENT

I. SB 202 Reduces Election Administration Burdens

“Running elections” “is extraordinarily complicated and difficult.” Merrill v.
Milligan, 142 S. Ct. 879, 880 (2022) (Kavanaugh, J., concurring in grant of
applications for stay). Elections “pose significant logistical challenges,” id., and may

require “split-second decisions” from election administrators, Citizens, 572 F.3d at

1220. This complicated and difficult task is not made any easier given Georgia’s

! The bill also allows poll officers to “mak[e] available self-service water from
an unattended receptacle to” a voter “waiting in line to vote.”
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“complex set of rules to protect voters and election officials and ensure a calm and
orderly process of voting.” D.E. 151-2 4 17.

SB 202’s anti-solicitation provision made things simple: no one—regardless
of good intention—can give voters within the buffer zone food, drinks, or gifts. A
line drawing problem is avoided: what constitutes a helpful gesture and what
constitutes impermissible electioneering before casting a ballot? See, e.g., id. §31(c)
(election administrator complaining of “where to draw the line”) (Ex. E).

Granted, “giving or receiving money or gifts for the purpose of” “voting[] or
voting for a particular candidate” is illegal under Gegergia law. O.C.G.A. § 21-2-570.
But what the third-party organization provides to voters, and who the third-party
organization is, puts election administrators in a complicated and difficult position.

For example, is it permissibie for the League of Women Voters to hand out
coffee and water to voters within the buffer zone? Would the answer change if the
National Rifle Association did the same thing? What if the NRA gave voters coffee,
water, and an NRA hat? Or let us say that Planned Parenthood procured a food truck
and gave hot dogs, hamburgers, chips, slushies, and sunglasses to voters within the
buffer zone? Can the American Baptist Association hand out cross-shaped cookies?
And what if any of these organizations gave such food, drinks, and materials to some,
but not all, voters waiting in line? Those “split-second decisions” from election

administrators are tough calls. Citizens, 572 F.3d at 1220.
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SB 202’s anti-solicitation provision resolved another issue: if third-party
organizations are going to interact with voters, who will supervise the interactions?
As one election administrator stated, it is “impossible for the poll managers,
workers[,] and watchers to monitor what is being said by these groups as they
perform their ‘line warming.”” D.E. 151-2 4] 28. On a busy election day with scores
of third-party organizations and even more voters in and around a polling place,
election administrators simply cannot supervise everything.

In another election case, League of Women Voters f Florida v. Byrd, Miami-
Dade County Supervisor of Elections White described how difficult it is to monitor
voters and third-party organizations at polling locations:

I would represent to you that 4n Miami-Dade, anyway, it can be

impossible to discern what is' solicitation, what is not solicitation.

People try to take advantage, right, and say, Oh, no, I’'m just going to

the bathroom, and then; you know, they start talking to voters. Or,

another example is w¢ have early voting sites in libraries and, you

know, they pretend like they are just going to be a patron reading a

book, you know, inside the early voting location, but then, you know,

they leave campaign materials everywhere. And, you know, I have

other examples where, you know, it is so impossible with the volume

of sites and the volume of people that we are dealing with out there to

discern who is engaging in activity to influence, who is not, you know,

who is providing nonpartisan assistance, who is not.

Tr. 1376:15 - 1377:3, League of Women Voters of Fla. v. Byrd, 4:21-cv-00186 (N.D.
Fla. Feb. 4, 2022). For Supervisor White, a robust anti-solicitation policy made

election administration easier:
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And so, you know, a good policy is one that is easy to understand, is

easy to administer, and is easy to enforce. And so, you know, to put this

type of interpretation on my essential poll workers who have, you

know, been to training for less than a day I think is something that can

be handled wildly inconsistent in those locations. So, again, to keep our

voters safe, we ask everybody to conduct all activity outside of the 150

feet.

Tr. 1377:4-11, League of Women Voters of Fla. v. Byrd, 4:21-cv-00186 (N.D. Fla.
Feb. 4,2022).

SB 202’s anti-solicitation provision does the same thing. “By restricting”
individuals from the buffer zone, “elections officials may more easily monitor the
voting process and ensure that voters are free of ouiside influences during the final
stages” of casting a ballot. D.E. 151-4 § 18..Voters can cast their ballots without
harassment, and election administrators ¢an focus their efforts on ensuring a safe and
secure election.

II.  SB 202 Prevents Lasi-Second Electioneering

“Casting a vote” “is a time for choosing, not campaigning.” Minn. Voters All.,
138 S. Ct. at 1887. To be sure, outside the buffer zone, “anyone may campaign
freely. Voters will often notice a collection of campaign signs just beyond the 150-
foot limit when approaching their polling place or early voting site, as candidates try
to reach voters one last time before they enter the protected zone around a polling

place.” D.E. 151-2 9 23. But once voters are inside the buffer zone, they should be

“free of confusion and external influences.” D.E. 151-4 9 9.
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The whole purpose of the buffer zone is undermined when third-party
organizations can approach voters within the buffer zone with food, drinks, and gifts,
all of which could influence voters. That would be an ironic outcome, given that a
pro-choice candidate cannot solicit votes within the buffer zone, O.C.G.A. § 21-2-
414(a); O.C.G.A. § 21-2-414(d), but a pro-choice third-party organization can give
meals, drinks, and gifts to voters within the buffer zone before the voters cast their
ballots.

Appearances matter. What one person may consides a helpful gesture, another
person may consider to be a means to influence voters. In 2020, Georgians
complained that third-party organizations, food trucks, and food stations in or near
the buffer zone may have been used to isnfluence voters. D.E. 151-2 9/ 29-31. That
undermines confidence in the integrity of the electoral process, something that is
hard to establish but easy to-diminish.

Voter confidence is further undermined when, as in 2020, “people setting up
tables and food stations within the 150-foot voter protection [bJubble” were
“wearing clearly identifiable campaign clothing and colors.” Id. § 29(a). This makes
waiting in line to cast a ballot less like a “sanctuary free from political influence,”

D.E. 151-2 9] 36, and more like an “open auction place,” Burson, 504 U.S. at 202

(plurality op.).
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Indeed, third-party organizations have not been coy in their aims. Just last
election cycle, one third-party organization stated that its food trucks at polling
places were being used as its “last chance to reach Georgians before they vote.” D.E.
151-2 9 30(c). In fact, the organization stated that it wanted to reach voters before
they voted because “the results have the potential to determine control of the U.S.
Senate.” Id.

“[D]epending on the organization that is distributing” food, drinks, or gifts,
“there could arise allegations or perceptions of having a pcaiitical agenda.” Id. 4 30(b)
(Ex. B). Frankly, that would be the concern if the Piaintiff organizations offer food,
drinks, and gifts to voters within the buffer zone. While the New Georgia Project,
the NAACP, and BVM, for example, are non-partisan, they are hardly silent on their
political agenda. Take, for instance, some of their public statements on recent,
politically charged issues:

o Dobbs v. Jackson “is a flagrant attempt to control the bodies, rights,
and health of women and anyone who can become pregnant.”
@NewGAProject, Twitter (June 24, 2022, 10:53 A.M.),
https://bit.ly/30MS5gEp.

e “Because of” GOP Governor “Brian Kemp’s complete contempt of
anyone with a uterus, abortion access in Georgia will likely be
obliterated.” @NewGAProject, Twitter (June 24, 2022, 10:53 A.M.)
https://bit.ly/3QQ7NPo.

e “Those who claim to be ‘pro-life’ are actually killing people.”
@NewGAProject, Twitter (June 24, 2022, 10:53 A.M.),
https://bit.ly/39RCLpX.

e “Over the last few months, we have watched a constant attempt to
roll back rights. Voting rights, reproductive rights, and fundamental
civil rights have been targeted.” “All the elected officials in this state

8
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need to do something to protect all women’s reproductive rights,
specially Black women, who will be impacted by this decision.”
@Georgia NAACP, Twitter (June 24, 2022, 1:20 P.M.),
https://bit.ly/3HPIQQOI.

e “The 2020 Presidential Election, Georgia Senate Runoff, and
confirmation of Judge Ketanji Brown Jackson would NOT have
been possible without historic Black voter turnout. Now, the right to
vote is being attacked. Join us in taking action.” @BlackVotersMtr,
Twitter (June 23, 2022, 9:00 A.M.), https://bit.ly/3ATTOF.

Given the organizations’ public comments on political issues, a voter within
a buffer zone may reasonably believe that volunteers from these organizations are
attempting to advance their political agenda by handing food, drinks, and gifts to
voters.

That said, the Plaintiff organizations are free to express their political beliefs
and provide voters with food, drinks, gitts, and campaign material; SB 202 only
prevents them from doing so within the buffer zone.

III. SB 202 Prevents Voter Intimidation

Voters should not be discouraged from waiting in line and casting a ballot.
“Commotion,” be that “bustle, stir,” or “confusion,” at a polling place can have that
effect on voters. Citizens, 572 F.3d at 1215. Commotion is “capable of intimidating
and confusing the electorate and impeding the voting process—even deterring
potential voters from coming to the polls.” Id. at 1219.

Without SB 202’s anti-solicitation provision, “it takes little foresight to

envision polling places awash” with third-party organizations, “some competing
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(albeit peacefully) for the attention of the same voters at the same time.” Id. at 1220.
It “is probable that some—maybe many—voters faced with running the gauntlet
will refrain from participating in the election process merely to avoid the resulting
commotion when leaving the polls.” Id. (emphasis in the original).

Third-party organizations were ‘“aggressive” and “sophisticated” in their
efforts during the last election cycle. D.E. 151-2 9 29(a). Given the success of these
efforts, these organizations—as well as other, new organizations—will likely be
even more aggressive and sophisticated in elections to ¢oime. It is not hyperbole to
believe that that some polling places may be awash with volunteers and food trucks
that are competing for voters’ attention.

The sheer number of third-party organizations and volunteers is not the only
thing that could intimidate voters. The third-party organizations themselves could
intimidate voters. If SB 202"is enjoined, any third-party organization could offer
food, drinks, and gifts to voters who are about to vote. Even odious third-party
organizations like the Proud Boys. The presence of certain organizations at polling
places and within the buffer zone would deter voters from casting their ballots in
person.

But intimidation can take other forms as well. One polling place, for example,
could be awash in non-partisan, yet solely left-leaning, third-party organizations. A

voter may not feel comfortable going to the polling place and casting a ballot. And

10
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even if the voter stays in line, there may be a sticky situation if the voter rejects an
offering of food, drinks, or gift from the third-party organization. As noted above,
such third-party organizations, like the New Georgia Project, the NAACP, and
BVM, publicly take stances on hot-button issues. If the voter rejects an offering from
these organizations in a public setting during a divisive political climate, the voter
may fear that he or she will be perceived as having “contempt of anyone with a
uterus,” as opposing “fundamental civil rights,” and as endorsing “killing people.”
See supra.

Voter intimidation is not an abstract concera, During the last election cycle,
“older voters felt intimidated by the presence o1 the “Black Voters Matter Group,”
as group members were handing out food and drinks. D.E. 151-2 9 30(a) (cleaned
up). Miami-Dade County Supervisor of Elections White also recounted the
“aggressive and/or intrusive™ tactics used by parties before the county adopted its
anti-solicitation provision: bullhorns and loud music were being played at polling
places, individuals were engaging voters within 100 feet of a polling place, and
people were getting “in fights with each other,” which required police intervention.
Tr. 1388:9-14, League of Women Voters, 4:21-cv-00186 (N.D. Fla. Feb. 4, 2022);
D.E. 651 at 5, League of Women Voters, 4:21-cv-00186 (N.D. Fla. Feb. 26, 2022).

This commotion, as scene during the 2020 elections in Georgia and in other

jurisdictions, is “capable of intimidating and confusing the electorate, “impeding the
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voting process,” and “deterring potential voters from coming to the polls.” Citizens,
572 F.3d at 1219. SB 202’s anti-solicitation provision prevents that from happening.

CONCLUSION

SB 202’s anti-solicitation provision is a commonsense election law: it
prevents administrative confusion, prevents last-second electioneering, and prevents

voter intimidation. It should be upheld, and Plaintiffs’ motions should be denied.

Dated: June 30, 2022 /s/ Gary K. Hunter, Jr.

Gary K. Hutiier, Jr.

Georgia Bar No. 378878

Counsel for Honest Elections Project
Amiicus Curiae

HOLTZMAN VOGEL BARAN
TORCHINSKY & JOSEFIAK PLLC

119 S. Monroe Street

Suite 500

Tallahassee, Florida 32327
Telephone: (850) 391-0509

Email: ghunter@holtzmanvogel.com
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