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No. P21-525               TENTH JUDICIAL DISTRICT  

NORTH CAROLINA COURT OF APPEALS 
*************************************** 

 
NORTH CAROLINA LEAGUE  
OF CONSERVATION VOTERS, et al., 

Plaintiffs-Appellees. 

vs.  
 

Representative Destin Hall, et al., 
Defendants-Appellants. 

****************************************************************** 
LEGISTLATIVE DEFENDANTS’ RESPONSE TO PETITION FOR WRIT OF 

SUPERSEDEAS OR PORHIBITION AND MOTION FOR TEMPORARY STAY 

****************************************************************** 

The NCLCV Petitioners do not make a “modest” request, see Petition at 5, and 

it should be denied out of hand. The NCLCV Petitioners submitted a nearly 1,000 

page filing on this Court at about 9:00am and demand a “stay” before 12:00pm the 

same day. That does not even afford this Court sufficient time to read their filing, 

much less any other party time to respond in an informative way. And the NCLCV 

Petitioners appear to dramatically understate their burden in making this 

exceptional and unreasonable demand. First, their request is not for a “stay” at all; 

they want an injunction from this Court. Second, the bipartisan three-judge panel 

below unanimously rejected all their arguments—on the law, the facts, and the 

equities. This is not a case presenting a clean legal question of whether a challenge 

to an acknowledged partisan gerrymander is justiciable. The three-judge panel 

unanimously found that the NCLCV Petitioners are unlikely to show that the 

plans they challenged were enacted with partisan intent at all. This Court 
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cannot reverse that factual finding—entered after a lengthy in-person hearing—in a 

mere three hours.  

The NCLCV Petitioners’ demand affects the rights of 10.4 million North 

Carolina residents, and there is no fairness to their insistence on changing the filing 

period for all persons involved on this abrupt timeline and after having failed to 

convince a single judge below that their assertions are supportable. These 

Respondents (the “Legislative Respondents”) will provide a thorough refutation of the 

NCLCV Petitioners’ lengthy filing after having had appropriate time to review the 

filing and through an appropriately thorough opposition filing. However, given the 

NCLCV Petitioners’ request for an affirmative injunction in a mere three hours from 

filing, when all parties are represented by Counsel, Legislative Defendants provide 

this brief statement showing the Court why this extraordinary request has no merit 

and should be denied. 

1. After each decennial census, “States must redistrict to account for any 

changes or shifts in population.” Georgia v. Ashcroft, 539 U.S. 461, 489 n.2 (2003). 

The 2021 redistricting was uniquely difficult because of a five-month delay in the 

release of the census results due to the global Covid-19 pandemic. North Carolina did 

not receive the census data necessary to redistrict until 12 August 2021. And because 

that data did not come in a “ready to draw” package, it took several additional weeks 

for legislative staff to load data and configure software for terminals that legislators 

and the public could use. 
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2. The 2021 redistricting was the most transparent and non-partisan 

legislative redistricting in North Carolina history. The criteria used by the General 

Assembly also included the following directive: 

Election Data. Partisan considerations and election results data shall not be 
used in the drawing of districts in the 2021 Congressional, House, and Senate 
plans. 

All of the district lines were drawn in public in recorded sessions. The NCLCV 

Petitioners have no competent evidence that the General Assembly did not adhere to 

this criterion.  

3. After the legislative and congressional plans were enacted (the “2021 

Plans”), the NCLCV Petitioners brought suit contending that the General Assembly’s 

purported partisan motive renders the 2021 Plans unconstitutional. A separate set of 

litigants (the “Harper Plaintiffs”) brought a similar suit only against the 2021 

Congressional Plan. Their respective preliminary injunction motions were afforded 

expedited consideration by a three-judge panel of the Superior Court (“the Panel”), 

see N.C.G.S. § 1-267.1, which held a lengthy hearing on 3 December 2021. 

4. The Panel found against the NCLCV Petitioners (and the Harper 

Plaintiffs) on all counts. In a written order, the Panel held that Plaintiffs’ claim is 

non-justiciable under the political-question doctrine (a holding that implicates 

appellate jurisdiction). It also found that the NCLCV Petitioners (and the Harper 

Plaintiffs) are unlikely to establish standing; that their requested relief improperly 

seeks to alter the status quo, rather than preserve it; and that they have not 

established irreparable harm or that any harm outweighs the harm of an injunction. 

Perhaps most importantly, the Superior Court found that the NCLCV Petitioners 
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(and the Harper Plaintiffs) are unlikely to establish discriminatory intent—an 

essential element to any arguably cognizable claim of so-called “partisan 

gerrymandering”—because “the evidence presented shows that the General 

Assembly did not use any partisan data in the creation of these congressional and 

state legislative districts, suggesting a lack of intent.” 

5.  Today is the beginning of the candidate filing period, and the NCLCV 

Petitioners served a 943-page filing on this Court and the other parties at 9:00am, 

demanding relief by noon. They characterize their request as one for a “stay,” but that 

is inaccurate: the Superior Court did not issue an injunction, so there is nothing to 

“stay.” The NCLCV Petitioners actually want the Court to enter the injunctive relief 

the Superior Court rejected. The standard for an injunction pending appeal is the 

same as for a preliminary injunction. See N. Iredell Neighbors for Rural Life v. Iredell 

Cty., 196 N.C. App. 68, 78–79, 674 S.E.2d 436, 443 (2009). The standard of review in 

assessing the Superior Court’s denial of an injunction pending appeal—which the 

NCLCV Petitioners did not even afford the Superior Court the opportunity to do—is 

“abuse of discretion.” Id. The NCLCV Petitioners must show that the Superior Court’s 

“ruling is manifestly unsupported by reason or is so arbitrary that it could not have 

been the result of a reasoned decision.” Id. (citation omitted). 

6. The NCLCV Petitioners’ have not made the required showing that the 

Panel’s decision “could not have been the result of a reasoned decision.” Id.  

7. First, the Superior Court’s determination that the NCLCV Petitioners 

are unlikely to succeed is obviously supportable—and it is correct. The North 
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Carolina Supreme Court has held that “[t]he General Assembly may consider 

partisan advantage and incumbency protection in the application of its discretionary 

redistricting decisions.” Stephenson v. Bartlett, 355 N.C. 354, 371, 562 S.E.2d 377, 

390 (2002). But never mind that binding holding: the Superior Court found that the 

General Assembly did not actually consider partisan data in the 2021 redistricting. 

The NCLCV Petitioners ask the Court to infer that the General Assembly did 

consider partisan advantage because that was theoretically possible, but “[t]he good 

faith of [public] officers is presumed and the burden is upon the complainant to show 

the intentional, purposeful discrimination upon which he relies.” S. S. Kresge Co. v. 

Davis, 277 N.C. 654, 662, 178 S.E.2d 382, 386 (1971). The NCLCV Petitioners also 

ask the Court to infer unconstitutional intent and effect from their allegation that a 

majority share of the vote would not afford the Democratic Party a majority of the 

seats, but evidence below showed that the major parties’ respective constituents are 

not evenly distributed throughout the states. The NCLCV Petitioners are asking 

for proportional representation, but even those jurists who believe that claims of 

partisan redistricting are justiciable have rejected the idea that plaintiffs are entitled 

to proportional representation. According to these jurists, courts must “not use any 

judge-made conception of electoral fairness—either proportional representation or 

any other; instead, [the correct standard] takes as its baseline a State’s own criteria 

of fairness, apart from partisan gain.” Rucho v. Common Cause, 139 S. Ct. 2484, 2516 

(Kagan, J., dissenting). The Common Cause panel that the NCLCV Petitioners cite 

agreed. Common Cause v. Lewis, No. 18 CVS 014001, 2019 WL 4569584, at *128 
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(N.C.Super. Sep. 03, 2019) (rejecting the view that courts may “engage in policy-

making by comparing the enacted maps with others that might be ‘ideally fair’ under 

some judicially-envisioned criteria.”). The NCLCV Petitioners do not even pretend to 

satisfy this standard. 

8. The equities are also decidedly against the NCLCV Petitioners. They are 

asking for exceptional relief that would change the status quo and throw the 2022 

election cycle into chaos. The NCLCV Petitioners have not even shown a likelihood of 

standing and therefore cannot establish that any harm to them would outweigh the 

harm to the entire State. 

For all these reasons, the exceptional request should be rejected out of hand. 

 
Respectfully submitted this the 6th day of December, 2021. 

  
       

         
NELSON MULLINS RILEY & 
SCARBOROUGH LLP 
        

     Electronically Submitted 
Phillip J. Strach 
NC Bar No. 29456 
4140 Parklake Avenue, Suite 200 
Raleigh, NC 27612 
Telephone: (919) 329-3800 
Facsimile: (919) 329-3799 
phillip.strach@nelsonmullins.com 

N.C. R. App. P. 33(b) Certification:  
I certify that all of the attorneys listed below  
have authorized me to list their names on this  
document as if they had personally signed it.  
 
Thomas A. Farr (NC Bar No. 10871) 
tom.farr@nelsonmullins.com 
John Branch (NC Bar No. 32598) 
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John.Branch@nelsonmullins.com 
Alyssa M. Riggins (NC Bar No. 52366) 
alyssa.riggins@nelsonmullins.com 
4140 Parklake Avenue, Suite 200 
Raleigh, NC 27612 
Telephone: (919) 329-3800 
 

     BAKER HOSTETLER LLP 
     Mark E. Braden* (DC Bar No. 419915) 
     MBraden@bakerlaw.com 
     Katherine McKnight* (VA Bar No. 81482) 

kmcknight@bakerlaw.com 
     1050 Connecticut Ave NW 
     Suite 1100 
     Washington DC 20036 

     * Admitted Pro Hac Vice 

 

     Counsel for Legislative Defendants  
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CERTIFICATE OF SERVICE 
It is hereby certified that on this the 6th day of December, 2021, the foregoing 

was served on the individuals below by email: 
 

JENNER AND BLOCK 
David J. Bradford 
353 North Clark Street 
Chicago, IL  60654 
dbradford@jenner.com 
Sam Hirsch 
Jessica Ring Amunson 
Kali Bracey 
Zachary C. Schauf 
Karthik P. Reddy 
Urja Mittal 
1099 New York Avenue, NW, Suite 900 
Washington,DC 20001 
shirsch@jenner.com 
zschauf@jenner.com 
 
ROBINSON BRADSHAW & HINSON 
P.A. 
Stephen D. Feldman 
434 Fayetteville Street, Suite 1600 
Raleigh, NC  27601 
sfeldman@robinsonbradshaw.com 

Adam K. Doerr 
101 North Tryon Street, Suite 1900 
Charlotte, NC  28246 
adoerr@robinsonbradshaw.com 
Erik R. Zimmerman 
1450 Raleigh Road, Suite 100 
Chapel Hill, NC  27517 
ezimmerman@robinsonbradshaw.com 
 
Counsel for Plaintiffs North Carolina 
League of Conservation Voters, et al. 
 

Terence Steed 
Special Deputy Attorney General 
N.C. Department of Justice 
Post Office Box 629 
Raleigh, NC  27602-0629 
tsteed@ncdoj.gov 
Counsel for the North Carolina State 
Board of Elections and members 
 
 

                                         
NELSON MULLINS RILEY &  
SCARBOROUGH LLP 

 
 

            /s/ electronically submitted    
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Phillip J. Strach, NCSB #29456 
4140 Parklake Avenue, Suite 200 
Raleigh, North Carolina 27612 
Telephone: (919) 329-3800 
Facsimile: (919) 329-3799 

           Attorneys for Legislative Defendants  
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