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Staying the remedial proceedings in this case pending the outcome of
Louisiana v. Callais, No. 24-109 (S. Ct.) would be “denying justice by delay.” Marti
v. Iberostar Hoteles y Apartamentos S.L., 54 F.4th 641, 651 (11th Cir. 2022). There
1s no dispute that granting the Secretary’s motion will deny Plaintiffs and Black
Alabamians fair State Senate districts in Montgomery for the 2026 elections given
the timeline. Permitting this would be unjust and unnecessary.

“[G]rants of certiorari do not themselves change the law,” and “must not be
used by courts” as a basis to grant relief that would otherwise be denied
In re Bradford, 830 F.3d 1273, 1275 (11th Cir. 2016). But that is exactly what the
Secretary attempts here. And for what?

The supplemental question presented in Callais does not threaten the viability
of Section 2 of the Voting Rights Act (VRA) or race-conscious districting remedies.
The Callais Court is the saime one that affirmed the constitutionality of a race-
conscious Section 2 two years ago in Milligan. The issue raised in Callais is state
specific, and does not implicate racial blindfolds: whether the Louisiana’s
“intentional creation of a second majority-minority . . . . district” based on the record
in that case violates the Constitution. Louisiana v. Callais, (No. 24-109), 2025 WL
2180226, at *1 (U.S. Aug. 1, 2025) (mem.). Unsurprisingly, only one of the cases
the Secretary cites as stayed due to Callais involves plaintiffs who have already

prevailed, and the next scheduled elections there are not until late 2027.
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Neither this Court’s ruling on the merits nor any Supreme Court precedent
requires the Alabama Legislature to tread on the issues in Callais at all. Section 2
“says nothing about majority-minority districts,” Voinovich v. Quilter, 507 U.S. 146,
155 (1993) and has never required “strict racial percentages,” Abrams v. Johnson,
521 U.S. 74, 93 (1997). The Legislature need not (and should not) take the path it
took in Milligan, when it passed a new map despite its own analysis showing no real
electoral opportunity for Black Alabamians, Milligan v. Allen, 782 F. Supp. 3d 1092,
1356 (N.D. Ala. 2025), or employ any racial target. The Legislature need only focus
in good faith on “the ultimate right of § 2”—*“equaiity of opportunity.” Johnson v.
De Grandy, 512 U.S. 997, 1014 n.11 (1994).

The equities (and merits) strongiv favor denial of the stay.

ARGUMENT

District courts may stay proceedings based on an “exercise of judgment.”
Landis v. N. Am. Co.. 299 U.S. 248, 254-55 (1936). But the moving party “must
make out a clear case of hardship or inequity in being required to go forward, if there
is even a fair possibility that the stay for which he prays will work damage to
[someone] else.” Id. at 255. If a stay would be “oppressive in its consequences,” id.

at 256, the Court should deny it.
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I. Staying Remedial Proceedings Would Deny Justice and is Unnecessary.

A. The Practical Effect of a Stay Would Be Denial of Fair Districts for
the 2026 Election and Potentially Beyond.

A stay would mean that Plaintiffs and Black Alabamians in Montgomery are
forced to “endure[] one [more] election in this census cycle . . . under an unlawful
map,” simply because the Secretary hopes that forty years of well-settled law may
possibly change, but there is “no reason to allow that to happen again.” Milligan v.
Allen, 691 F. Supp. 3d 1343, 1357 (N.D. Ala. 2023) (denying a stay where, as here,
Alabama pointed to a potential for change in the law). Allowing this racially
discriminatory map to remain in place for 2026 would be “oppressive in its
consequences.” Landis, 299 U.S. at 256.

The Secretary contends that a reriedial map would need to “be in place on or
before November 17, 2025 for erderly administration of the 2026 election. Dkt. 275
at 4. He does not deny that by seeking a stay until the Supreme Court issues its
opinion in Callais, the consequence will be to blow past that November date, likely
by many weeks or months. See Mot. 7 (acknowledging that the Callais opinion may
not be released until May or June 2026). Callais supplemental briefing will not
conclude until October 3, 2025, with argument to follow. See Callais, 2025 WL
2180226, at *1. It is quite unlikely there will be a Callais decision anywhere near
the Secretary’s suggested deadline or with enough time to complete the remedial

process close to that date. Nor does the Secretary acknowledge his prior statements
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that proceeding to a trial in Fall 2024 would allow ample time for a remedy for the
2026 elections. See Dkt. 73 at 5.

“‘Once the election occurs, there can be no do-over and no redress’ for voters
whose rights were violated.” Milligan, 691 F. Supp. 3d 1343 at 1355 (quoting
League of Women Voters of N.C. v. North Carolina, 769 F.3d 224, 247 (4th Cir.
2014)). For this reason, discriminatory voting rules cause irreparable injury and ““are
the kind of serious violation . . . for which courts” should “grant[] immediate relief.”
See id. (collecting cases).

If the Court stays the remedial process, Alabamians will vote under a
discriminatory map in 2026. And they will de so based on speculation about further
guidance from the Supreme Court that need not implicate the Legislature’s
decisions. Neither special electioris—which this Secretary has argued ‘“‘are an
extraordinary remedy” that “Piaintiffs are not likely to show an entitlement to . . . no
matter when this case proceeds,” Dkt. 73 at 3 n.2—nor waiting until 2030 will cure
this harm.

B. The Cases Cited by the Secretary Do Not Raise the Same Threat of
Irreparable Harm to Plaintiffs and VRA Enforcement Continues.

The Secretary cites three cases in which he asserts “district courts facing this
same Callais conundrum have recently stayed § 2 litigation.” Mot. 7. The plaintiffs
there did not face the same unjust threat of irreparable harm as the Plaintiffs do here.

Only in Nairne has the court stayed remedial proceedings after a judgment in the

4
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plaintiffs’ favor, and there, the next elections will not be held until 2027, leaving
time for a post-Callais remedy. Meanwhile, other courts have moved forward
Section 2 cases since the Supreme Court ordered supplemental briefing in Callais.

In LULAC v. Abbott, the court merely stayed the post-trial briefing deadline.
See Order Suspending Deadline, No. 3:21-cv-00259 (W.D. Tx. Aug. 11, 2025), Dkt.
1126. In suspending the deadline before any liability ruling on Section 2 challenges
to Texas’s congressional map, the court cited the pending Callais decision as only
one of three reasons, the first being “whether the Texas Legislature enacts
redistricting legislation in its current Called Session or a subsequent legislative
session.” Id. The Texas Legislature enacted a new map twelve days later, and the
court vacated its August 11 order in part and scheduled a preliminary injunction
hearing on Section 2 challenges to the new map. Order, No. 3:21-cv-00259 (W.D.
Tx. Aug. 28, 2025), Dkt. 1146,

Clark v. Landry <was filed in 1986 and terminated in 1991, and the court had
not yet even granted the plaintiffs’ motion to reopen, Mot. to Reopen, No. 86-cv-
435 (M.D. La. Oct. 7, 2024), Dkt. 695, when the court issued the order cited by the
Secretary, see Order, No. 86-cv-435 (M.D. La. July 17, 2025), Dkt. 752. No trial
concerning the alleged Section 2 violation has been held nor had a violation been
established, id., and the next election there may not be until December 31, 2028. La.

Const. art. V §§ 8, 9, 22; La. Rev. Stat. § 18:621(A) (2024).
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In Nairne v. Ardoin, elections are not scheduled under the dilutive Louisiana
state legislative maps until October 2027, and the Louisiana Secretary of State
represented that new maps must be in place by January 1, 2027. See Tr. at 6, Nairne
v. Landry, No. 3:22-cv-00178 (M.D. La. Aug. 28, 2025), Dkt. 348, (attached as Ex.
A); see also Dkt. 345 (referring to transcript as basis for order). This timing leaves
at the very least six months for remedial proceedings following a decision in Callais.

The Secretary does not mention that although the 2027 elections in Nairne
gave the district court time to pause remedial proceedings, the Fifth Circuit affirmed
the district court’s liability decision after the Suprernie Court issued its supplemental
briefing order in Callais, see Nairne v. Landry, No. 24-30115, --- F.4th ----, 2025
WL 2355524 (5th Cir. Aug. 14, 2025), and denied defendants’ motion to stay that
decision while Callais 1s pending. Order Denying Stay, Nairne, No. 24-30115, Dkt.
328 (5th Cir. Aug. 25, 2025). The Fifth Circuit’s affirmance in Nairne rejected “the
State’s challenge to tire constitutionality of § 2,” 2025 WL 2355524, at *22,
reasoning that “[t]here is no legal basis for th[e] proposition [that Congress’s
enforcement power under the Fifteenth Amendment has somehow lapsed], and the
State offers no evidence that conditions in Louisiana have changed in the year since
Milligan was decided,” id. at *23.

This case would be the only one where Section 2 prevailing parties are denied

a remedy for the next set of scheduled elections due to Callais.
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C. The Secretary’s Assertions of Harm are Speculative, Overdrawn,
and Unmoored from the Law.

The Secretary asserts that the equities “weigh heavily in favor of the stay”
pending Callais because, without it, the State “faces significant threats to its
sovereignty,” and the public “faces potentially unconstitutional racial sorting and
disruption.” Mot. 9. Every piece of this argument is wrong.

First, courts have a “duty to cure” districts drawn in violation of federal law
through an “orderly process in advance of elections™ when the state legislature either
won’t or can’t do so. Milligan, 691 F. Supp. 3d at 1355 (citation omitted).
“[Clompliance with federal law is [not] an onerous burden[.])” /d.

Second, “a grant of certiorari does not constitute a change in the law or a basis
for relief.” Thompson v. United States, 924 F.3d 1153, 1157 n.4 (11th Cir. 2019).
Courts must apply the law based on existing precedent, rather than predict future
Supreme Court decisions. See, e.g., Mallory v. Norfolk S. Ry. Co., 600 U.S. 122, 136
(2023); Agostini v. Feiton, 521 U.S. 203, 237 (1997). As such, “grants of certiorari

.. must not be used by courts as a basis to grant relief that would otherwise be

denied.” In re Bradford, 830 F.3d at 1275."

UIf “[b]inding precedent bars” a lower court “from issuing a stay of execution solely on the basis
that the Supreme Court has granted certiorari in another appeal,” Woods v. Warden, Holman Corr.
Facility, 951 F.3d 1296, 1298 (11th Cir. 2020)— the answer cannot be that preserving a State’s
discriminatory districts rise above human life.
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Third, the remedy in this case need not even implicate the questions raised in
Callais or “unconstitutional racial sorting” to remedy the Section 2 violation.
Alabama does not need to pursue a racial target or draw a new “majority-Black™ or
“majority-minority” district in enacting a new map. See Voinovich, 507 U.S. at 155
(“Section 2 . . . . says nothing about majority-minority districts. . . .””); Abrams, 521
U.S. at 93 (rejecting the notion that VRA-remedies require “strict racial
percentages”). Nor does it need to use race as the predominant factor. Instead, by
focusing in good faith on “the ultimate right of § 2”—*equality of opportunity, not
a guarantee of electoral success,” De Grandy, 512 U.S. at 1014 n.11, the State can
insulate itself from any meritorious challenge. regardless of the outcome in Callais.
The Legislature retains “broad discreticn™ to craft a plan that complies with Section
2, and “may avoid strict scrutinv altogether” by drawing their plan in line with
traditional districting principies. Ala. State Conf. of the NAACP v. Allen (“Ala.
NAACP”), No. 2:21-cv-1531-AMM, --- F.Supp.3d ----, 2025 WL 2451166, at *95.
That the Legislature “should be mindful of the practical reality, based on the ample
evidence of intensely racially polarized voting adduced during the trial,” of the need
for a substantial Black voting-age population in the remedial district, id. at *2,
reflects the need to consider electoral opportunities for Black voters as a practical
matter, not to hit any specific racial target. See, e.g., Milligan v. Allen, No. 2:21-CV-

1291-AMM, 2023 WL 6567895, at *17 (N.D. Ala. Oct. 5, 2023) (rejecting argument
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against a remedial plan without “two majority-Black districts, because . . . Section
Two ensures only equal opportunity, not a guaranteed result for any group.”).

After providing similar guidance regarding congressional districting, a three-
judge panel selected a plan in which the opportunity district had a Black Voting Age
Population (BVAP) under fifty percent. Milligan v. Allen, No. 2:21-CV-01530-
AMM, 2025 WL 2451593, at *4 (N.D. Ala. Aug. 7, 2025). The map-drawer
employed “nonracial characteristics and criteria related to communities of interest
and political subdivisions,” Milligan, 782 F. Supp. 3d at 1358, and confirmed that
his map remedied the violation by referencing election results, see Milligan, 2023
WL 6567895, at *8. Other courts have used a similar process to devise remedial
plans that comply with Section 2 with 2 Iess-than fifty-percent BVAP district. See,
e.g., Lawyer v. Dep’t of Justice, 521 U.S. 567, 581-82 (1997); Baltimore Cnty.
Branch of NAACP v. Baltimore Cnty., No. 21-CV-03232-LKG, 2022 WL 888419,
at *6 (D. Md. Mar. 25, 2022).

The law leaves plenty of well-trod avenues for the Legislature without
heightened concerns of additional liability, Callais or no.

II. The Remedy Phase May Proceed Based on Equal Opportunity and Need
Not Implicate Callais or “Race-Based” Districting.

The Secretary casts the remedial process as a “plight” that “put[s] Alabama in

an impossible situation with the highest constitutional stakes.” Mot. 1. This
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mischaracterizes the question in Callais and the Legislature’s conduct in Milligan
while ignoring the many options open to the Legislature.

A. Callais Concerns Racial Targets as Applied to Louisiana’s Map and
Does Not Call into Question All Section 2 Remedial Districts.

Just two years ago, the Supreme Court held that the mere consideration of race
in evaluating Section 2 districting was proper and unexceptional: “Section 2 itself
demands consideration of race,” but “there is a difference between being aware of
racial considerations and being motivated by them.” Allen v. Milligan, 599 U.S. 1,
30-31 (2023) (cleaned up); see also id. at 44 (Kavanaugh, J., concurring) (“[T]he
effects test, as applied by Gingles to redistricting, requires in certain circumstances
that courts account for the race of voters so as to prevent the cracking or packing...”).

The Secretary does not argue that Callais calls Milligan into question. The
supplemental question in Callais refers to the “question raised on pages 36—38 of
the Brief for Appellees”---whether Louisiana’s “intentional creation of a second
majority-minority . . . . district” violates the Constitution. Callais, 2025 WL
2180226, at *1. This is a fact-bound, state-specific inquiry. The pages the Supreme
Court refers to concern specific arguments about Louisiana—whether “Section 2
imposes burdens on constitutional redistricting laws that cannot be justified by Black
Louisianans’ needs,” and whether based on the record there, Section 2 had been

“abused to set racial quotas.” Appellees’ Br., Callais, 2025 WL 455177, at *37, *38.

10
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Even in trying to push its boundaries, the Secretary does not contend that
Callais questions the propriety of considering race at all in VRA remedies. He
argues that the assumption ‘“‘that compliance with the VRA may justify the
consideration of race in a way that would not otherwise be allowed,” Abbott, 585
U.S. at 587, . . . is under review by the Court right now.” Mot. 2. That question is
not whether a State may remedy a VRA violation by making decisions with
awareness of the racial implications, but rather whether a state may do so using race
as the predominant factor. The State has ample breathing room. See supra § 1.C.

The Secretary points to Justice Kavanaugh's reference in his Milligan
concurrence to whether “the authority to conduct race-based redistricting” can
“extend indefinitely into the future.” 599 U.S. at 45 (Kavanaugh, J., concurring). But
the Supreme Court majority, joined by Justice Kavanaugh, already rejected
Alabama’s attempt “to remake our § 2 jurisprudence anew,” id. at 23 (majority op.)
and was “not persuaded by Alabama’s arguments that § 2 as interpreted in Gingles
exceeds the remedial authority of Congress,” id. at 41. It would be highly irregular
for the same Supreme Court to overrule its precedent from two years prior. Stare
decisis is “a foundation stone of the rule of law,” Michigan v. Bay Mills Indian
Cmty., 572 U.S. 782, 798 (2014), especially when it comes to statutory precedent,

see Ramos v. Louisiana, 590 U.S. 83, 118 (2020) (Kavanaugh, J., concurring in part).

11
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Nor does the Court’s decision in Students for Fair Admissions, Inc. v.
President & Fellows of Harvard College (“SFFA”), 600 U.S. 181 (2023), change
this calculus. The SFFA Court noted—-citing Shaw v. Hunt, 517 U.S. 899 (1996), a
case interpreting the intersection between Section 2 of the VRA and the Fourteenth
Amendment—that “remediating specific, identified instances of past discrimination
that violated the Constitution or a statute” 1s a “compelling interest[]” under the
Fourteenth Amendment. /d. at 207. Combine this with the fact that the same Court
and same author issued SFFA and Milligan just weeks apart, and it squashes any
notion that SFFA and Callais signal the VRA’s deai'i knell.

Callais does not implicate the Court’s holding in Milligan or “the permanent,
nationwide ban on racial discriminaticn in voting found in § 2.” Shelby Cnty. v.
Holder, 570 U.S. 529, 557 (2013}, see also Nairne, 2025 WL 2355524, at *23.

B. The Legislature Can Avoid Legal Jeopardy by a Good-Faith Focus on
Equal Opportuaity and Reasonably Configured Districts.

The Secretary ignores the Legislature’s options that do not implicate Callais.
The Legislature need only look to the guidance of this Court and the Supreme Court
and try in good faith to create equal opportunities for Black Alabamians.

Alabama’s problems in Milligan arose not because it “refused to intentionally
create a second majority-minority district.” Jurisdictional Statement at i, Allen v.
Milligan, (S. Ct. Sept. 4, 2025). Rather, in Milligan, the “Legislature intentionally
chose not to satisfy the remedial requirements found in [the Court’s] order.” 782 F.

12
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Supp. 3d at 1343. The Secretary contends that the Milligan panel’s intentional
discrimination ruling was a “backwards holding” that “is un-precedented and
indefensible.” Jurisdictional Statement at 27. Yet the Supreme Court denied
Alabama’s attempt to stay the panel’s ruling preliminarily enjoining the 2023 map,
with no noted dissents. Allen v. Milligan, 144 S. Ct. 476 (2023) (mem.). The
Legislature can avoid a repeat of 2023 by not forcing through a plan in which its
own analysis said, “the Black-preferred candidate in [District] 2 would have been
elected in 0 out of the 7 contests analyzed,” Singleton v. Ailen, 690 F. Supp. 3d 1226,
1297 (N.D. Ala. 2023).

The State therefore has many options atiis disposal that do not implicate racial
targets or “racial sorting.” For one, the Legislature can look at the map drawn by
Plaintiffs’ expert Tony Fairfax, which the Court already found that “establishes that
Mr. Fairfax did not allow race to predominate when drawing Proposed District 25,”
and that the map “respected traditional districting principles.” Ala. NAACP, 2025
WL 2451166, at *64. The Legislature can adjust that map without seeking any racial
threshold and according to its own priorities so long as it ensures equal opportunity
for Black voters. Singleton, 690 F. Supp. 3d at 1294; see also LULAC v. Perry, 548
U.S. 399, 440-41 (2006) (rejecting a purported “opportunity” district because the

white majority would “often, if not always” prevail in that district). Or it can pursue

13
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the same result from a different starting point. The Milligan remedial district
provides another example. 2023 WL 6567895, at *16.

The Legislature can avoid “racial sorting,” Mot. 9, while ensuring an adequate
remedy for Black voters. It must only decide if it has the will to do so.

III. Even Under the Alternative Standard, the Secretary is not Likely to
Succeed on the Merits on Appeal or Otherwise Obtain a Stay.

The Secretary does not seek a stay pending appeal, but his arguments under
that standard also do not justify a stay, which is “an exceptional response.” Garcia-
Mir v. Meese, 781 F.2d 1450, 1453 (11th Cir. 1986). - Among the four factors, the
“strong likelihood of success” and irreparable haim factors “are the most critical.”
Nken v. Holder, 556 U.S. 418, 434 (2009). Plaintiffs have already explained supra
why the equities favor them; the same 1s true for the merits.

The Secretary offers no criticism of the Court’s ruling on the Gingles
preconditions, or its evaluation of several Senate Factors. Rather, he cherry picks a
few quotations from the Court’s thorough decision and implies that Alabama could
not be liable here because it has prevailed on other claims in prior decades. Neither
tack establishes a strong showing on likelihood of success.

First, the Eleventh Circuit will need “to decline [the] invitation to ‘reweigh
the evidence presented to the district court,” as that is not [its] function. The Supreme

Court has instructed that [appellate courts] must uphold the district court’s

14
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‘determination whether the § 2 requirements are satisfied . . . unless [it is] clearly
erroneous.’” Pierce v. N.C. Bd. of Elections, 97 F.4th 194, 214 (4th Cir. 2024).

Second, the Secretary is not highly likely to succeed in his argument that the
statutory phrase “equal opportunity to participate in the political process” requires
Section 2 plaintiffs to prove that Black voters are completely unable “to engage in
... registration, voting, and participating with the party of their choice.” Mot. 13.
This is essentially the same argument that the Secretary and the Court rejected in
Milligan. See 599 U.S. at 18, 22. Regardless, the Court detailed the “extensive
record” showing ‘“official discrimination on the basis of race has affected Black
Alabamians’ lives and political participation ior a long time, and it continues to
affect Black Alabamians’ lives and political participation today.” Ala. NAACP, 2025
WL 2451166, at *75-81. That record distinguishes this case from cases from the
prior decade concerning different districts, parties, and records. See Mot. 11.

CONCLUSION
The Secretary’s request to stay remedial proceedings would place speculation

above justice. The Court should deny the motion.

15
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