
































































 

 

 

their Application. And this Court "will not revive a forfeited argument simply because 

the petitioner gestures toward it in its reply brief." Republic of Argentina v. NML Cap., 

Ltd., 573 U.S. 134, 140 n.2 (2014). 

C. Applicants Forfeited Their Elections Clause Argument Entirely. 

As discussed above, this case does not present the broad Elections Clause 

argument advanced by Applicants. But even if it did, the Court is unlikely to grant 

certiorari because Applicants never raised their Elections Clause argument below in the 

manner North Carolina law requires. Under North Carolina's Rules of Appellate 

Procedure, "a party must have presented to the trial court a timely request, objection, or 

motion, stating the specific grounds for the ruling the party desired the court to make." 

N.C. R. App. P. l0(a)(l) (emphasis added). "It is also necessary for the complaining party 

to obtain a ruling upon the party's request, objection, or motion." Id. These requirements 

are "not simply a technical rule of procedure"; a failure to comply is a complete bar to 

appellate review absent "fundamental error." Dogwood Dev. & Mgmt. Co. v. White Oak 

Transp. Co., 657 S.E.2d 361, 363-64 (N.C. 2008). 

Here, Applicants did not raise their Elections Clause argument at any point during 

the merits stage of trial. They never moved to dismiss the complaints against the 

congressional plan, or otherwise raised any Elections Clause issues, including in their 

110-page proposed findings of fact and conclusions oflaw. App'x 146a; R-App'x 15a-134a. 

And when Applicants raised their Elections Clause argument in the North Carolina 

Supreme Court, the Court emphasized that "[t]his argument ... was not presented at the 

trial court." App'x 146a. That statement is best read as a forfeiture holding and an 
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"adequate and independent ground of decision barring review." Michigan v. Tyler, 436 

U.S. 499, 512 n.7 (1978). This Court treats as "forfeited" any argument not properly 

"raise[d] ... below." United States v. Jones, 565 U.S. 400,413 (2012). 

The forfeitures do not stop there. At the remedial phase, Applicants argued only 

that "[c]hoosing [o]ne of Plaintiffs['] [r]emedial [p]lans" would ''likely" violate the 

Elections Clause. R-App'x 174a. That did not preserve Applicants' current argument 

that any decision that did not adopt Applicants' congressional map in full would violate 

the Elections Clause. The trial court could reasonably have understood Applicants to 

have no objection to the court modifying Applicants' plan and adopting that plan as its 

own, particularly given that doing so was consistent with the General Assembly's statute 

authorizing such action. N.C.G.S. § 120-2.4(a). Thus, the court had no reason to address 

the Elections Clause argument Applicants now press. 

III. Because Text, Precedent, and History Foreclose Applicants' Arguments, the 
Court Is Not Likely to Reverse the Judgment Below. 

All these points aside, Applicants cannot show a fair prospect that five Members 

of this Court will vote to reverse the judgment below, much less that the merits are 

"entirely clearcut in the[ir] favor." Merrill, 142 S. Ct. at 881 (Kavanaugh, J., concurring). 

Applicants' argument finds no support in the Constitution's text, would require 

abrogating multiple decisions of this Court spanning a century, disrespects basic 

principles of federalism, and would throw election administration nationwide into chaos. 
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 A. The Decisions Below Accord with the Elections Clause's Plain Text and 
This Court's Longstanding Precedent. 

1. The Elections Clause provides that the "Times, Places and Manner of holding 

Elections for Senators and Representatives, shall be prescribed in each State by the 

Legislature thereof; but the Congress may at any time by Law make or alter such 

Regulations, except as to the Places of chusing Senators." U.S. CONST. art. I, § 4, cl. 1. 

Applicants argue that "Legislature" means solely the standing legislative body. App. 12-

13. This Court has rejected that argument, see AIRC, 576 U.S. at 813-but even on 

Applicants' reading, North Carolina's system comports with the letter of the Elections 

Clause. The General Assembly prescribed the original districting plan; prescribed the 

statutes authorizing a special state court to review and remedy an unconstitutional "plan 

... redistricting ... congressional districts"; prescribed that a state court could impose an 

interim congressional districting plan; and even prescribed the specific state 

constitutional provisions by which the court measured the congressional districting plan. 

Supra pp. 4-6, 20. Applicants may be unhappy with the cure their prescriptions 

produced. But from beginning to end, the process played out exactly as "the Legislature" 

"prescribed." 

2. Even if those statutes did not exist, Applicants' position would not improve. 

They cannot prevail just by showing that "the Legislature" means "the Legislature." 

App. 12-13. They must also show that the Elections Clause authorizes the legislature to 

act free of the constraints of the state constitution to which the legislature owes its 

existence. This Court, however, has squarely held that "[n]othing in the [Elections] 

Clause instructs ... that a state legislature may prescribe regulations on the time, place, 
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and manner of holding federal elections in defiance of provisions of the State's 

constitution." AIRC, 576 U.S. at 817-18. And even as the Court divided over whether 

"the Legislature" can encompass "the people," no Justice so much as suggested that state 

legislatures are not bound by state constitutions. To the contrary, the Chief Justice 

agreed that the legislature, "when it prescribes election regulations, may be required to 

do so within the ordinary lawmaking process," so long as the legislature is "not ... cut 

out." Id. at 841 (Roberts, C.J., dissenting). Thus, "the state legislature need not be 

exclusive in congressional districting" (though it cannot ''be excluded"). Id. at 841--42. 

In Rucho, too, every Justice endorsed that same proposition. The Court 

emphasized that its nonjusticiability holding did not "condemn complaints about 

districting to echo into a void." Rucho, 139 S. Ct. at 2507. That was so, it explained, 

because state courts could employ "state statutes and state constitutions" to remedy 

"excessive partisan gerrymandering." Id. The Court cited with approval the decision of 

the "Supreme Court of Florida str[iking] down that State's congressional districting 

plan as a violation of ... the Florida Constitution." Id. (emphasis added). The dissent, 

too, agreed that state courts could do so. Id. at 2524 (Kagan, J., dissenting). If Applicants 

are right, every Justice in Rucho was wrong, and this Court's promise was a mirage. 

3. The Court was unanimous on this point because a century of law holds that the 

Elections Clause does not authorize state legislatures to enact state election laws in 

defiance of state constitutions. In Ohio ex rel. Davis v. Hildebrandt, 241 U.S. 565 (1916), 

the Court held that because the Ohio Constitution granted voters the power to "approve 

or disapprove" a districting plan by referendum, a congressional map voted down by 
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referendum had "no effect whatever." Id. at 566--68. And in Smiley, the Court held that, 

"where the state Constitution ... provided" for a gubernatorial veto as "a check in the 

legislative process," the state legislature was required to enact a districting plan "in 

accordance with" that requirement. 285 U.S. at 367--69. 

Applicants admit that the gubernatorial veto in Smiley did "precisely what the 

North Carolina Supreme Court's ... order did here." App. 19. Trying to make lemonade 

out oflemons, Applicants insist that Smiley differed because the veto was "a check in the 

legislative process." App. 20. But that argument, first, does not square with the 

Constitution's text. The Elections Clause does not say that states may regulate elections 

via "legislative" power. It vests authority in "the Legislature." U.S. CONST. art. I, § 4, 

cl. 1. And whatever else governors might be, they are not "the Legislature" under 

Applicants' definitions. App. 13. So if Applicants were right that the Elections Clause 

confers unchecked and unreviewable authority on that body, this Court would have to 

abrogate both Smiley and Hildebrandt. 

The better reading is the one endorsed by both opinions in AIRC: Smiley and 

Hildebrandt establish that redistricting must ''be performed in accordance with the 

State's prescriptions for lawmaking," and that nothing in the Elections Clause prevents 

States from "imposing some constraints on the legislature." AIRC, 576 U.S. at 841 

(Roberts, C.J., dissenting) (quoting AIRC, 576 U.S. at 808 (majority opinion)). As in 

Smiley, North Carolina's Free Elections, Equal Protection, Free Speech, and Free 

Assembly Clauses are "check[s] in the legislative process." 285 U.S. at 368; cf Nixon v. 

United States, 506 U.S. 224,233 (1993) ("judicial review [i]s a check on the Legislature's 
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power"); Nixon v. Fitzgerald, 457 U.S. 731,761 (1982) ("Even prior to the adoption of our 

Constitution, as well as after, judicial review oflegislative action was recognized in some 

instances as necessary to maintain the proper checks and balances."). And the General 

Assembly has no "power to enact laws" governing redistricting "in any manner other 

than that in which the Constitution of the state has provided." Smiley, 285 U.S. at 368.11 

4. This Court has also long recognized that if state legislatures fail to act lawfully, 

"the judiciary of a State" has the "power ... to formulate a valid redistricting plan" and 

remedy violations of "State and Federal Constitutions." Growe, 507 U.S. at 29, 33 (citing 

Scott v. Germano, 381 U.S. 407, 409 (1965) (per curiam)). Thus, when a federal district 

court enjoined state-court proceedings aimed at formulating a valid congressional 

districting plan, this Court stayed that injunction as "clear error." Id. at 34. As Justice 

Scalia explained for the unanimous Court in Growe, that injunction was ''based upon the 

mistaken view that federal judges need defer only to the Minnesota Legislature and not 

at all to the State's courts." Id. And that view, Justice Scalia emphasized, improperly 

"ignor[ed] the ... legitimacy of state judicial redistricting" of congressional plans. Id. 

(emphasis in the original). Indeed, Growe explained that this Court has "prefer[red] both 

state branches [i.e., legislative and judicial] to federal courts as agents of apportionment" 

based on "elementary principles of federalism and comity." Id. at 34-36. 

11 Applicants (at 16) cite McPherson v. Blacker, 146 U.S. 1 (1892). That case, however, 
concerned whether the Federal Constitution permits a state legislature to provide for 
selection of presidential electors district by district, rather than statewide; it raised no 
question about whether a state legislature can regulate federal elections in contravention 
of the state constitution. Id. at 25-26. 
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Myriad other cases testify to this Court's longstanding "teaching that state courts 

have a significant role in redistricting," including for Congress. Id. at 33; see Scott, 381 

U.S. at 409 (affirming the "power of the judiciary of a State . . . to formulate a valid 

[legislative] redistricting plan"); Branch v. Smith, 538 U.S. 254, 261-62 (2003) 

(reaffirming that congressional redistricting "is primarily the duty and responsibility of 

the State through its legislature or other body," including the judiciary); Koenig v. Flynn, 

285 U.S. 375, 379 (1932) (relying on Smiley to affirm the New York Court of Appeals' 

decision to strike down the state's congressional redistricting law because it violated "the 

requirements of the Constitution of the state in relation to the enactment of laws" and to 

impose a court-crafted remedial plan); Carroll v. Becker, 285 U.S. 380, 381-82 (1932) 

(similar, as to a congressional districting plan imposed by the Missouri Supreme Court). 

Those holdings apply with double force where, as here, the legislature has specifically 

authorized state courts to review and remedy unlawful congressional districting plans. 

B. Applicants' Argument Is Unmoored from the Constitution's Text, 
Founding-Era Practice, and Principles of Federalism. 

1. Applicants' core argument-that when the Elections Clause empowers state 

"Legislature[s]," it frees them from their own constitutions-finds no support in the 

Constitution's text. State legislatures are creatures of their constitutions. E.g., Van 

Horne's Lessee v. Dorrance, 2 U.S. (2 Dall.) 304, 308 (1795) (Patterson, J.) ("What are 

Legislatures? Creatures of the Constitution; they owe their existence to the 

Constitution: they derive their powers from the Constitution: It is their commission; 

and, therefore, all their acts must be conformable to it, or else they will be void."). So the 
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Framers would hardly have believed that, by conferring power on "Legislature[s]," the 

Constitution would unleash those legislatures from their organic documents. 

The Federal Constitution bears that point out and confirms that, when it confers 

powers, those powers are presumptively bounded by law, unless the Constitution's text 

or structure clearly shows otherwise. Consider, for example, the Commerce Clause, 

which confers on Congress authority "[t]o regulate Commerce ... among the several 

States." U.S. CONST. art. I, § 8, cl. 3. No one believes that provision confers authority 

free from the normal constraints of judicial review. E.g., United States v. Lopez, 514 U.S. 

549 (1995). Or take the Elections Clause itself. If Applicants were correct that the 

Elections Clause makes the state legislature's discretion "subject to check only by 

Congress," App. 14, it would follow that neither state courts nor federal courts could 

review congressional districting plans. Yet in Wesberry v. Sanders, 376 U.S. 1 (1964), this 

Court squarely held that "nothing in the language of [the Elections Clause] gives support 

to a construction that would immunize state congressional apportionment laws which 

debase a citizen's right to vote from the power of courts to protect the constitutional 

rights of individuals from legislative destruction." Id. at 6. Applicants cannot square 

their textual argument here with this Court's rejection of the same argument in 

Wesberry. 

When the Framers wanted to give a body unreviewable discretion, they typically 

spoke clearly. E.g., U.S. CONST. art. I,§ 2 ("The House ... shall ch[oo]se their [s]peaker 

and other [o]fficers; and shall have the sole [p]ower of impeachment." (emphasis added)); 

id. art. I, § 3 ("The Senate shall have the sole Power to try all Impeachments."); cf. id. art. 
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I,§ 5 ("Each House shall be the Judge of the Elections, Returns and Qualifications of its 

own Members .... "). This Court has deemed such language significant. E.g., Nixon, 506 

U.S. at 230. Here, Applicants ask the Court to-in effect-blue pencil the Elections 

Clause to add language the Framers declined to include.12 

2. Founding-era understandings also counsel against Applicants' position. See 

Chiafalo v. Washington, 140 S. Ct. 2316, 2326-27 (2020). As Smiley explained, it was 

"well known" at the Founding that state legislatures were subject to "restriction[s]" and 

"limitation[s]." 285 U.S. at 368. The Framers also had "an understanding that the state 

judiciaries had asserted, and were properly endowed with, the power to refuse to enforce 

unconstitutional statutes." Saikrishna B. Prakash & John C. Yoo, The Origins of Judicial 

Review, 70 U. CHI. L. REV. 887, 933-35 (2003); see also Marbury v. Madison, 5 U.S. (1 

Cranch) 137, 177 (1803) ("[A] legislative act contrary to the constitution is not law .... "). 

But despite all those well-known limits, there is no "suggestion" in the Elections Clause 

or early historical practice that state laws regulating federal elections were exempt from 

the ordinary "conditions which attach to the making of state laws," including judicial 

review by state courts. Smiley, 285 U.S. at 365,368. To the contrary, state constitutions 

12 To be sure, the Constitution in some places gives state legislatures powers or duties 
outside their ordinary roles in enacting legislation. Article V, for example, gives "the 
Legislatures ... of the several States" a role in ratifying constitutional amendments. U.S. 
CONST. art. V; see also, e.g., id. art. IV,§ 4; id. art. VI; id. amend. XIV,§ 2. This Court, 
however, has held that the Elections Clause is not like that: "Article I, [§] 4, plainly gives 
authority to the [S]tate to legislate within the limitations therein named. Such legislative 
action is entirely different from the requirement of the Constitution as to the expression 
of assent or dissent to a proposed amendment to the Constitution. In such expression no 
legislative action is authorized or required." Hawke v. Smith, 253 U.S. 221, 231 (1920) 
(emphasis added). The Elections Clause thus empowers state legislatures to legislate but 
does not displace the state-law limits that apply to all legislation. 
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in the Founding era imposed both procedural and substantive restrictions on federal 

elections.13 See generally Hayward H. Smith, Revisiting the History of the Independent 

State Legislature Doctrine, 53 ST. MARY'S L.J. _, at 9, 28-34 (forthcoming 2022) 

(reviewing state constitutional provisions that regulated federal elections in the 

Republic's early years), https://bit.ly/3hrRCrl. 

Applicants' position is also badly out of step with two values the Framers rightly 

regarded as fundamental: constitutionalism and federalism. Constitutionalism-the 

principle that governments are limited by fundamental laws transcending ordinary 

legislation-was a key American innovation and a point on which the United States 

parted company from its British forebearers. Vikram David Amar & Akhil Reed Amar, 

Eradicating Bush-League Arguments Root and Branch: The Article II Independent­

State-Legislature Notion and Related Rubbish, 2021 SUP. CT. REV._, at 24 (forthcoming 

2022), https://bit.ly/3hwvj3y; accord, e.g., Chisholm v. Georgia, 2 U.S. (2 Dall.) 419, 471 

(1793) ("Every State Constitution is a compact made by and between the citizens of a 

State to govern themselves in a certain manner."). The Federal Constitution also 

13 For example, the Delaware Constitution of 1792 provided rules for electing 
"representatives ... in Congress." DEL. CONST. OF 1792, art. VIII,§ 2. The constitutions 
of Georgia, Pennsylvania, Kentucky, Tennessee, and Ohio required elections for all 
offices, including Representatives in Congress, to be by ballot. GA. CONST. OF 1789, art. 
IV,§ 2; PA. CONST. OF 1790, art. III,§ 2; KY. CONST. OF 1792, art. III,§ 2; TENN. CONST. 
OF 1796, art. III,§ 3; OHIO CONST. OF 1803, art. IV,§ 2. And the Virginia Constitution of 
1830-approved by James Madison and John Marshall-regulated the apportionment of 
congressional seats. VA. CONST. OF 1830, art. III,§ 6. Many Founding-era constitutions 
included free-elections clauses. E.g., MD. CONST. OF 1776, Declaration of Rights, art. V; 
MASS. CONST. OF 1780, art. IX; N.H. CONST. OF 1784, art. XI; N.H. CONST. OF 1792, art. 
XI; KY. CONST. OF 1792, art. XII, § 5; KY. CONST. OF 1799, art. X, § 5; DEL. CONST. OF 
1792, art. I, § 3; VT. CONST. OF 1793, ch. 1, art. VIII; id., ch. 2, § 34; TENN. CONST. OF 1796, 
art. XI,§ 5. 
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jealously guarded state sovereignty, emphasizing that "powers not delegated to the 

United States by the Constitution, nor prohibited by it to the States, are reserved to the 

States respectively, or to the people." U.S. CONST. amend. X. Absent a clear statement, 

the Court should not conclude that the Framers intended to undermine both 

constitutionalism and federalism by prohibiting States from restraining their legislatures 

via state constitutions. Cf. McPherson v. Blacker, 146 U.S. 1, 25 (1892) (''What is 

forbidden or required to be done by a state is forbidden or required of the legislative 

power under state constitutions as they exist."). 

3. If any doubt remained, 2 U.S.C. § 2a(c) would remove it. Final authority under 

the Elections Clause lies with Congress. See Rucho, 139 S. Ct. at 2496; see App. 12. And 

in 2 U.S.C. § 2a(c), Congress provided that a State must be "redistricted in the manner 

provided by the law thereof after any apportionment" (emphasis added). This Court has 

explained that the words "the law thereof' encompass all of a State's procedures for 

lawmaking, including "judicial decisions." Branch, 538 U.S. at 271,274. Thus, Congress 

has "left the question of redistricting to the laws and methods of the States." AIRC, 576 

U.S. at 811. Under 2 U.S.C. § 2a(c), then, state legislatures' congressional redistricting 

authority is subject to the restraints of the state constitution as interpreted and applied 

by state courts, just like other state legislation. 

4. There is nothing to Applicants' half-hearted effort to assert a split of authority. 

App. 22-23. They cannot claim lower courts are divided on the only issue this case 

actually presents-whether the Elections Clause bars state legislatures from expressly 

authorizing state courts to review and remedy congressional districting plans that violate 
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the state constitution. Supra pp. 19-21. Applicants principally rely on Carson v. Simon, 

978 F.3d 1051 (8th Cir. 2020) (per curiam). But Carson did not address state courts: 

There, Minnesota's "Secretary [of State] extended the deadline for receipt of ballots 

without legislative authorization." Id. at 1054. And the Eighth Circuit emphasized that 

it was not addressing "a court order ... declar[ing] [a] statute invalid." Id. at 1060.14 

Nor does Applicants' string cite of cases decided 70 to 160 years ago establish a 

split even on the broader Elections Clause issues that this case does not implicate. State 

ex rel. Beeson v. Marsh, 34 N.W.2d 279 (Neb. 1948), and Parsons v. Ryan, 60 P.2d 910 

(Kan. 1936), were Presidential Electors Clause cases, not Elections Clause cases. The 

same is true of Inre Opinion of the Justices, 113 A. 293 (N.H.1921), which also considered 

the Elections Clause but found it much more difficult than the Presidential Electors 

Clause question and declined to decide it. Id. at 299. Commonwealth ex rel. Dummit v. 

O'Connell, 181 S.W.2d 691 (Ky. Ct. App. 1944), discussed the Elections Clause but 

decided the case on a different ground. And in In re Opinion of the Justices, 45 N.H. 595 

(1864), the relevant statute and the state constitution were not in conflict. The decision 

in In re Plurality Elections, 8 A. 881 (R.I. 1887), does contain one sentence of dicta­

since called into doubt, see In re Opinion to the Governor, 103 A. 513, 516 (R.I. 1918)­

supporting Applicants' position. But 130-year-old dictum is not the stuff of a cert-worthy 

14 Equally off point is Applicants' citation (at 22) to Wise v. Circosta, 978 F.3d 93 (4th Cir. 
2020). The opinion Applicants cite-a dissent-did not address a court remedying 
unconstitutional action by a legislature. Instead, Wise concerned the State Board of 
Elections' decisions to override the deadline set by the state legislature for receiving 
mailed absentee ballots and to effectively eliminate the witness requirement established 
by statute for absentee ballots. Id. at 106 (Wilkinson & Agee, JJ., dissenting). 
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split. Indeed, Applicants acknowledge that this Court has recently declined to take up 

petitions raising similar arguments (and invoking these same cases). App. 23-24; see, e.g., 

Pet. at 20-22, Turzai v. Brandt, 139 S. Ct. 445 (2018) (No. 17-1700), 2018 WL 3122294. 

C. Accepting Applicants' Argument Would Wreak Havoc on Election 
Administration Nationwide. 

Finally, breaking with a century of precedent by accepting Applicants' position 

would wreak havoc upon election administration nationwide. If there is an Elections 

Clause problem in this case, then every state constitutional provision that touches on 

congressional elections is potentially void. But state constitutions have long regulated 

"[c]ore aspects of the electoral process" for federal elections. AIRC, 576 U.S. at 823. That 

includes whether "voting occurs by ballot or secret ballot," 15 "voter registration," 16 

"absentee voting,"17 "vote counting,"18 and "victory thresholds." 19 It also includes 

prohibitions on "party tickets" on ballots, voter-residency requirements, and 

requirements to present identification. Nathaniel Persily et al., When Is a Legislature 

Not a Legislature? When Voters Regulate Elections by Initiative, 77 OHIO ST. L. J. 689, 

716--17 (2016). And it includes requirements for the shapes of congressional districts, 

including contiguity and compactness requirements, and requirements that districts 

15 AIRC, 576 U.S. at 823 (internal quotation marks omitted). 

16 E.g., MISS. CONST. art. XII, § 249; N.C. CONST. art. VI, § 3; VA. CONST. art. II, § 2; W. 
VA. CONST. art. IV, § 12; WASH. CONST. art. VI, § 7. 

17 E.g., HAW. CONST. art. II, § 4; LA. CONST. art. XI, § 2; N.D. CONST. art. II, § 1; PA. 
CONST. art. VII, § 14. 

18 E.g., ARK. CONST. art. III, § 11; LA. CONST. art. XI, § 2. 

19 E.g., ARIZ. CONST. art. VII,§ 7; MONT. CONST. art. IV,§ 5; OR. CONST. art. II,§ 16. 
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follow existing geographic and political-subdivision boundaries. Id. at 713-14. Indeed, 

"[n]early all state constitutions" have provisions that regulat.e congressional elections in 

some manner or other. Id. at 720. 

Applicants' theory -would potentially call all those provisions into question. It 

would do so, moreover, for congressional elections but not oth~r elections. So, if 

Applicants are right, States would have to run two sets of elections, subject to two sets 

of rules, and follow state constitutions in one set but.not the other. Nothing in our Federal 

Constitution's text, history, or precedent compels that chaos-inducing result. 

CONCLUSION 

The Court should deny the Application. 
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S.A. 1 

N.C.G.S. § 1-81.1 

§ 1-81.1. Venue in apportionment or redistricting cases; certain injunctive relief 
actions 

(a) Venue lies exclusively with the Wake County Superior Court in any action concerning 
any act of the General Assembly apportioning or redistricting State legislative or 
congressional districts. 

(a1) Venue lies exclusively with the Wake County Superior Court with regard to any 
claim seeking an order or judgment of a court, either final or interlocutory, to restrain 
the enforcement, operation, or execution of an act of the General Assembly, in whole or 
in part, based upon an allegation that the act of the General Assembly is facially invalid 
on the basis that the act violates the North Carolina Constitution or federal law. Pursuant 
to G.S. 1-267.1(a1) and G.S. 1-1A, Rule 42(b)(4), claims described in this subsection that 
are filed or raised in courts other than Wake County Superior Court or that are filed in 
Wake County Superior Court shall be transferred to a three-judge panel of the Wake 
County Superior Court if, after all other questions of law in the action have been resolved, 
a determination as to the facial validity of an act of the General Assembly must be made 
in order to completely resolve any issues in the case. 

(b) Any action brought concerning an act of the General Assembly apportioning or 
redistricting the State legislative or congressional districts shall be filed in the Superior 
Court of Wake County. 

N.C.G.S. § 1-267.1 

§ 1-267.1. Three-judge panel for actions challenging plans apportioning or 
redistricting State legislative or congressional districts; claims challenging the facial 
validity of an act of the General Assembly 

(a) Any action challenging the validity of any act of the General Assembly that apportions 
or redistricts State legislative or congressional districts shall be filed in the Superior 
Court of Wake County and shall be heard and determined by a three-judge panel of the 
Superior Court of Wake County organized as provided by subsection (b) of this section. 

(a1) Except as otherwise provided in subsection (a) of this section, any facial challenge to 
the validity of an act of the General Assembly shall be transferred pursuant to G.S. 1A-
1, Rule 42(b)(4), to the Superior Court of Wake County and shall be heard and determined 
by a three-judge panel of the Superior Court of Wake County, organized as provided by 
subsection (b2) of this section. 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



S.A. 2 

(b) Whenever any person files in the Superior Court of Wake County any action 
challenging the validity of any act of the General Assembly that apportions or redistricts 
State legislative or congressional districts, a copy of the complaint shall be served upon 
the senior resident superior court judge of Wake County, who shall be the presiding judge 
of the three-judge panel required by subsection (a) of this section. Upon receipt of that 
complaint, the senior resident superior court judge of Wake County shall notify the Chief 
Justice, who shall appoint two additional resident superior court judges to the three-
judge panel of the Superior Court of Wake County to hear and determine the action. 
Before making those appointments, the Chief Justice shall consult with the North 
Carolina Conference of Superior Court Judges, which shall provide the Chief Justice with 
a list of recommended appointments. To ensure that members of the three-judge panel 
are drawn from different regions of the State, the Chief Justice shall appoint to the three-
judge panel one resident superior court judge from the First through Third Judicial 
Divisions and one resident superior court judge from the Fourth through Fifth Judicial 
Divisions. In order to ensure fairness, to avoid the appearance of impropriety, and to 
avoid political bias, no member of the panel, including the senior resident superior court 
judge of Wake County, may be a former member of the General Assembly. Should the 
senior resident superior court judge of Wake County be disqualified or otherwise unable 
to serve on the three-judge panel, the Chief Justice shall appoint another resident 
superior court judge of Wake County as the presiding judge of the three-judge panel. 
Should any other member of the three-judge panel be disqualified or otherwise unable to 
serve on the three-judge panel, the Chief Justice shall appoint as a replacement another 
resident superior court judge from the same group of judicial divisions as the resident 
superior court judge being replaced. 

(b1) Any facial challenge to the validity of an act of the General Assembly filed in the 
Superior Court of Wake County, other than a challenge to plans apportioning or 
redistricting State legislative or congressional districts that shall be heard pursuant to 
subsection (b) of this section, or any claim transferred to the Superior Court of Wake 
County pursuant to subsection (a1) of this section, shall be assigned by the senior resident 
Superior Court Judge of Wake County to a three-judge panel established pursuant to 
subsection (b2) of this section. 

(b2) For each challenge to the validity of statutes and acts subject to subsection (a1) of 
this section, the Chief Justice of the Supreme Court shall appoint three resident superior 
court judges to a three-judge panel of the Superior Court of Wake County to hear the 
challenge. The Chief Justice shall appoint a presiding judge of each three-judge panel. To 
ensure that members of each three-judge panel are drawn from different regions of the 
State, the Chief Justice shall appoint to each three-judge panel one resident superior 
court judge from the First or Second Judicial Division, one resident superior court judge 
from the Third or Fourth Judicial Division, and one resident superior court judge from 
the Fifth Judicial Division. Should any member of a three-judge panel be disqualified or 
otherwise unable to serve on the three-judge panel or be removed from the panel at the 
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discretion of the Chief Justice, the Chief Justice shall appoint as a replacement another 
resident superior court judge from the same group of judicial divisions as the resident 
superior court judge being replaced. 

(c) No order or judgment shall be entered affecting the validity of any act of the General 
Assembly that apportions or redistricts State legislative or congressional districts, or 
finds that an act of the General Assembly is facially invalid on the basis that the act 
violates the North Carolina Constitution or federal law, except by a three-judge panel of 
the Superior Court of Wake County organized as provided by subsection (b) or subsection 
(b2) of this section. In the event of disagreement among the three resident superior court 
judges comprising a three-judge panel, then the opinion of the majority shall prevail. 

(d) This section applies only to civil proceedings. Nothing in this section shall be deemed 
to apply to criminal proceedings, to proceedings under Chapter 15A of the General 
Statutes, to proceedings making a collateral attack on any judgment entered in a criminal 
proceeding, or to civil proceedings filed by a taxpayer pursuant to G.S. 105-241.17. 

N.C.G.S. § 120-2.3 

§ 120-2.3. Contents of judgments invalidating apportionment or redistricting acts 

Every order or judgment declaring unconstitutional or otherwise invalid, in whole or in 
part and for any reason, any act of the General Assembly that apportions or redistricts 
State legislative or congressional districts shall find with specificity all facts supporting 
that declaration, shall state separately and with specificity the court's conclusions of law 
on that declaration, and shall, with specific reference to those findings of fact and 
conclusions of law, identify every defect found by the court, both as to the plan as a whole 
and as to individual districts. 

N.C.G.S. § 120-2.4 

§ 120-2.4. Opportunity for General Assembly to remedy defects 

(a) If the General Assembly enacts a plan apportioning or redistricting State legislative 
or congressional districts, in no event may a court impose its own substitute plan unless 
the court first gives the General Assembly a period of time to remedy any defects 
identified by the court in its findings of fact and conclusions of law. That period of time 
shall not be less than two weeks, provided, however, that if the General Assembly is 
scheduled to convene legislative session within 45 days of the date of the court order that 
period of time shall not be less than two weeks from the convening of that legislative 
session. 
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(a1) In the event the General Assembly does not act to remedy any identified defects to 
its plan within that period of time, the court may impose an interim districting plan for 
use in the next general election only, but that interim districting plan may differ from the 
districting plan enacted by the General Assembly only to the extent necessary to remedy 
any defects identified by the court. 

(b) Notwithstanding any other provision of law or authority of the Bipartisan State Board 
of Elections and Ethics Enforcement under Subchapter III of Chapter 163A of the 
General Statutes, the Bipartisan State Board of Elections and Ethics Enforcement shall 
have no authority to alter, amend, correct, impose, or substitute any plan apportioning or 
redistricting State legislative or congressional districts other than a plan imposed by a 
court under this section or a plan enacted by the General Assembly. 
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