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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS, et al.,

Plaintiffs,
CIVIL ACTION NO.

V. 3:21-cv-00259-DCG-JES-JVB
[Consolidated Action: Lead Case]

GREG ABBOTT, in his official capacity as
Governor of the State of Texas, et al.,

Defendants. .

JOINT ADVISORY REGARDING THE COURT’S AUGUST 22, 2022 ORDER

Pursuant to the Court’s order of August 22, 2022 (Dkt. 554), the parties! file this joint
advisory.
I. Plaintiffs’ Statement of the Factual Background
LULAC Plaintiffs brought the instant action on October 18, 2021, alleging that all four of

the statewide redistricting plans enacted by the Texas Legislature in 2021 violated the Voting

! The parties here are Plaintiffs LULAC, et al., (Dkt. 338); Plaintiffs Abuabara, et al., (Dkt. 356); Plaintiffs
MALC, et al., (Dkt. 319); Plaintiffs Brooks, et al., (Dkt. 357); Plaintiff Texas State Conference of the
NAACP (Dkt. 461); Plaintiffs Fair Maps Texas Action Committee, et al., (Dkt. 302); Plaintiff United States
of America (Dkt. 318); Plaintiff Martinez-Fischer, et al., (Dkt. 504); Plaintiff-Intervenors Johnson, Jackson-
Lee, Green and Crockett, (Dkt. 132); and Defendants Greg Abbott, et al.



Case 3:21-cv-00259-DCG-JES-JVB Document 566 Filed 08/26/22 Page 2 of 21

Rights Act of 1965 and the Fourteenth Amendment of the U.S. Constitution. See Dkt. 1. Over the
next two months, the United States and the remainder of the Private Plaintiffs either filed actions
that were consolidated with this lawsuit or intervened in this lawsuit. On December 17, 2021, the
Court issued a scheduling order, Dkt. 96, setting a trial schedule that it later amended on December
27, 2021, Dkt. 109. Pursuant to those orders, trial is set to begin on September 28, 2022 and
conclude on October 8, 2022.

Since January, the parties have engaged in discovery. Although fact discovery closed on
July 15, 2022 and expert discovery closed on August 3, 2022, Dkt. 325, the parties by agreement
have continued to take depositions out of time, and a number of discovery-related motions remain
pending before or require further review from the Court:

Private Plaintifis

Motion Dkt. Date Status Discovery Still
No. Motion at Issue
Filed .
Joint Motion of 380 | 6/27/2022 | Awaiting in camera review Approximately
LULAC, Abuabara, pursuant to the Court’s August | 24 documents
and Texas NAACP 10, 2022 Order, Dkt. 526.

Plaintiffs to Compel
Production of
Documents by

Defendant Gov.
Abbott
LULAC Plaintiffs’ 447 | 7/19/2022 | Deadlines to file opposition Approximately
Motion to Compel and reply briefs stayed pending | 1,100
Documents from the earlier of (1) the Fifth documents
Third Parties (Lt. Circuit lifting the stay of Dkt.
Gov. Patrick and 467 or (2) the Fifth Circuit’s
certain legislators) decision in LULAC Texas v.

Hughes.?

2 LULAC v. Hughes (No. 22-50435) is an appeal before the Fifth Circuit involving a discovery dispute in
separate litigation, LUPE v. Abbott, 5:21-cv-0844-XR (W.D. Tex.). The case was argued and submitted
to the Fifth Circuit on August 2, 2022.
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Private Plaintiffs’ 543, | 8/9/2022, | The motion will be fully 17 depositions
Motions to Compel 555 | 8/15/2022, | briefed as of August 29, 2022.
Regarding 8/19/2022
Legislative Privilege (amended
Assertions in motion)
Depositions
LULAC Plaintiffs’ 540 | 8/15/2022 | Deadlines to file opposition Approximately
Motion to Compel and reply briefs stayed pending | 142 documents
Documents (from the earlier of (1) the 5th Cir.
additional legislators) lifting the stay of Dkt. 467 or
(2) the 5th Cir. decision in
LULAC Texas v. Hughes.
LULAC Plaintiffs’ 548 | 8/17/2022 | The motion will be fully 812 documents

Motion to Compel
Document Production
from the State of
Texas (OAG)

briefed as of August 31, 2022.

Motion

The United States

Status

Discovery Still
At Issue

Motion to Enforce 351 |[6/17/2022 | The motion was granted Approximately
Third-Party 7/25/2022 at Dkt. No. 467 and | 2,000 documents
Subpoenas Duces stayed by the Fifth Circuit
Tecum pending its decision in LULAC

Texas v. Hughes.
Motion to Reopen the | 419 | 7/8/2022 The motion is fully briefed as | 2 depositions

Landgraf and Murr
Depositions and
Compel Deposition
Answers

of 7/22/2022.
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Motion to Enforce 435 | 7/15/2022 | The motion is fully briefed as | Approximately
Third-Party of 8/5/2022. 750 documents
Subpoenas Duces
Tecum [as to Chris
Gober and the Gober
Group]

Motion to Reopen the | 497 | 8/1/2022 The motion is fully briefed as 1 deposition
Hunter Deposition of 8/15/2022.
and Compel
Deposition Answers
Motion to Compel 520 | 8/8/2022 The motion is or will be fully 14 depositions
Legislative briefed as of 8/26/2022.
Deposition Testimony
Motion to Enforce 527 |8/10/2022 | The motion is fully briefed as 812 documents,
Order Compelling the of 8/24/2022. including 19 for
Production of OAG in camera
Documents from the review.
State of Texas
Motion to Compel 532 [ 8/12/2022. | Deadlines to file opposition and | Approximately
Compliance with reply briefs stayed pending the | 60 documents
Subpoena to earlier of (1) the Fifth Circuit
Representative lifting the stay of Dkt. 467 or
Schofield (2) the Fifth Circuit’s decision

in LULAC Texas v. Hughes.
Second Motion to 538 [ 8/15/2022 | The motion is or will be fully 3 depositions

Compel Legislative
Deposition Testimony

briefed as of 8/26/2022.

In addition, Plaintiffs are litigating two discovery disputes in fora outside of this District.

First, Private Plaintiffs subpoenaed for deposition two witnesses in the District of Columbia who




Case 3:21-cv-00259-DCG-JES-JVB Document 566 Filed 08/26/22 Page 5 of 21

were involved in drawing the congressional plans; the witnesses moved to quash or limit those
depositions, and that motion remains pending before the U.S. District Court for the District of
Columbia. In re Subpoenas to Adam Kincaid and the National Republican Redistricting Trust,
1:22-mc-67 (D.D.C.). Second, the United States subpoenaed documents from Dave’s
Redistricting App, a third-party redistricting application allegedly used by three individuals to
draw maps for the U.S. House of Representatives and Texas State House of Representatives. Two
of the individuals filed a motion in the U.S. District Court for the Western District of Washington
to quash the subpoena. Jetton et al. v. United States of America, 2:22-mc-69 (W.D. Wa.). The
motion is pending.

Furthermore, there remain additional discovery <matters that may require Court
intervention. First, LULAC Plaintiffs intend to file a motion to reopen the deposition of Senator
Joan Huffman which will seek to compel Senater Huffman to answer questions over which she
improperly asserted the attorney-client privilege. Second, pursuant to the Court’s May 18, 2022
Order and the parties’ subsequent agreement regarding that order, Dkts. 282 and 489, Private
Plaintiffs intend to file an additional motion to compel regarding legislative privilege assertions in
the August 18, 2022 deposition of Senator Brian Birdwell and anticipated September 6, 2022
deposition of Congressperson Kevin Brady. Third, pursuant to the Court’s August 22, 2022 Order,
Dkt. 553, the Abuabara and LULAC Plaintiffs await production by September 6, 2022 of
documents by the Secretary of State’s office, including the production of a random sample of 1,300
documents in one category, and may need to move to compel the production of additional such
documents. Plaintiffs recently learned that Defendants provided inaccurate hit counts for the search
terms at issue, which the Abuabara and LULAC Plaintiffs then included in their motion. The

parties are conferring in an effort to resolve that issue, but Defendants have indicated that they



Case 3:21-cv-00259-DCG-JES-JVB Document 566 Filed 08/26/22 Page 6 of 21

may move for additional time for their productions as a result. Fourth, following this Court’s order
on May 16, 2022, Dkt. 279, the United States continues to await Defendants’ supplemental
response to the United States’ First Interrogatories, which must include information from the
Office of the Governor and the Office of the Attorney General that is available to the answering
officer or agent of the State. Fifth, the United States has scheduled a meet and confer for August
30, 2022 regarding the privilege logs of two non-parties who were involved in drawing the map
for the Texas State House of Representatives. The privilege logs were produced on August 19,
2022 following this Court’s order on August 12, 2022, Dkt. 530. Depending on the results of that
meet and confer, the United States may file a motion to compel the production of more than 1,000
documents.

Finally, a number of motions to dismiss, the rulings on which may affect the scope of
claims presented at trial, are fully briefed, including: Defendants’ Motion to Dismiss the LULAC
Plaintiffs’ Third Amended Complaint (Dkt, 398); Defendants’ Motion to Dismiss the Abuabara
Plaintiffs’ Second Amended Complaint(Dkt. 399); Defendants’ Motion to Dismiss the Fair Maps
Plaintiffs’ First Amended Complairit (Dkt. 401); Defendants’ Motion to Dismiss Plaintiff MALC’s
Second Amended Complaint (Dkt. 396); Defendants’ Motion to Dismiss the United States’
Amended Complaint (Dkt. 397); Defendants’ Motion to Dismiss Plaintiff-Intervenors’ First
Amended Complaint (Dkt. 225). Defendants have yet to file Answers to the Complaints in any of
those matters.

I1. Plaintiffs’ Position on Proceeding with the Current Trial Schedule

The LULAC Plaintiffs take the position that if the pending discovery disputes were

resolved and LULAC Plaintiffs received any disclosures and testimony with enough time to

prepare for trial, they could be ready to start trial on September 28, 2022. However, it seems
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increasingly unlikely that resolution of the pending discovery disputes—including any appeals and
future disputes over privilege logs—will occur in the near future. For example, the Fifth Circuit
stayed the Court’s July 25, 2022 Order enforcing the United States’ subpoenas duces tecum to
legislators, Lt. Gov. Dan Patrick, and legislative staff (Dkt. 467) pending a decision in LULAC
Texas v. Hughes, and as noted in Section I, the briefing schedules for several other discovery
disputes depend on the Fifth Circuit lifting that stay or issuing an opinion in Hughes. Even if the
Fifth Circuit issues a decision in Hughes in a week, on September 1, 2022, the parties will not
finish briefing motions to enforce document subpoenas served on the Lt. Governor and legislators
until September 13, 2022. Even if the Court here were to rule swiftly, any ruling in favor of
disclosure would require additional time for legislators’ praduction of documents, potential in
camera review by the Court of some documents, and document review by plaintiffs before the
start of trial; this scenario excludes the possibility that such document production would reveal
new facts requiring new (or reopening of) legislator depositions.

The Abuabara Plaintiffs agree with the LULAC Plaintiffs and others that the number of
documents and depositions at issu¢ in the ongoing discovery disputes make it unlikely that trial
could feasibly proceed on all plaintiffs’ claims as scheduled on September 28, 2022. The Abuabara
Plaintiffs also agree that the parties will require more than two weeks to try all of the claims at
issue in these proceedings.

The Brooks Plaintiffs, MALC Plaintiffs, and Plaintiff Texas NAACP take the position
that until the discovery issues are resolved and the documents and withheld testimony are
disclosed, the case cannot proceed to trial. The State’s insistence on continuing to raise objections
previously overruled in similar contexts is the cause of the present delay. See Dkt. 557. The

Court’s ruling on the Brooks Application for Preliminary Injunction placed emphasis on the
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importance of discovery in developing evidence on intent claims. See also United States v. Nixon,
418 U.S. 683, 709 (1974) (“the public . . . has a right to every man’s evidence.”) (internal
quotations omitted). The trial should not take place until all available evidence and testimony is
available to the parties and the Court.

The Fair Maps Plaintiffs take the position that if the pending motions to dismiss and
discovery disputes were resolved with enough time to allow adequate preparation, they could be
ready to start trial on September 28, 2022. If some of these matters remain unresolved, however,
trial may be feasible but will create challenges, including requiring significant post-trial
supplementation. As critical information relating to the feasibility of trial is unfolding, Fair Maps
Plaintiffs will coordinate with the other parties and the Court regarding trial and post-trial
procedures.

The United States agrees that if the pending discovery matters are resolved in the near
future, that it would be prepared to move forward with trial on September 28, 2022. In particular,
the United States believes that the legisiative privilege issue must be resolved before it would be
practicable to move forward with“trial. The longer the parties wait for a ruling from the Fifth
Circuit in LULAC Texas v. Hughes, the less likely it becomes that the September 28 date would be
feasible.

Plaintiff Martinez Fischer takes the same position as the LULAC plaintiffs regarding the
likely need for a continuance of trial and for the same reasons.

The Johnson, Jackson Lee, Green, Crockett Plaintiff-Intervenors favor proceeding to
trial. That said, Plaintiff-Intervenors will not oppose the consensus of the other Plaintiff groups
determining the most efficient trial schedule as a whole in the interest of judicial economy.

Plaintiff-Intervenors do note that the Motion to Dismiss their First Amended Complaint (Dkt. 255)
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remains outstanding, and resolution thereof will substantially impact Plaintiff-Intervenors position
on trial readiness. Plaintiff-Intervenors would also favor hybrid options such as trial depositions,
bifurcated trial dates, and other options such as the Courts employed in prior redistricting cycles.
Doing so allows the Court to take advantage of new information as it develops such as the
November election and to-be-developed discovery while avoiding harm to the Court’s existing
schedule.
I11. Defendants’ Position on Proceeding with the Current Trial Schedule
Plaintiffs’ insistence on receiving all of the discovery they are seeking is inconsistent
with maintaining the current trial schedule. Many of the pending discovery issues relate to Texas
State LULAC v. Hughes, No. 22-50435 (5th Cir.), but even a guick resolution of that appeal would
seemingly be insufficient. Plaintiffs appear to be skeptical that a ruling by September 1, 2022 (less
than a week from today) would give them enough time. But there is little reason to think the Fifth
Circuit will decide the case that quickly. Although the Court granted a motion to expedite, that
motion requested a decision by Octobér 3, not September 1. See Unopposed Motion to Expedite
the Appeal at 3, Texas State LULAC v. Hughes, No. 22-50435, Doc. 00516348059 (5th Cir. June
7,2022).

In Defendants’ view, the feasibility of the current trial schedule turns less on when
discovery matters are resolved and more on the extent of additional discovery, if any, in which
Defendants must participate. Defendants are diligently preparing for trial and plan to be prepared
as scheduled. But the accelerated trial schedule is already tight. If the resolution of pending and
anticipated discovery disputes requires Defendants to devote significant resources to additional

discovery matters, effective trial preparation may be impossible. In short, Defendants are prepared
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to proceed with trial, unless resolution of pending and forthcoming discovery matters will require
Defendants to divert their attention.

Although the discovery period theoretically ended weeks ago, significant discovery is still
occurring by agreement. For example, of the twenty-five experts disclosed by the nine Plaintiffs
groups, four plaintiffs’ experts and two defense experts have not yet been deposed. Standing alone,
this is not a reason to move the trial schedule. See ECF 96 at 4. Defendants raise it to explain that
both sides are already engaging in significant discovery during this trial-preparation period.

Plaintiffs point to pending discovery issues, many of which could require significant
additional resources from the parties, and Defendants agree that.more are on the horizon. For
example, Plaintiffs mention motions to reopen the depositions:of three different legislators, but the
LULAC Plaintiffs have contacted defense counsel to cotifer about a planned motion to reopen the
deposition of yet another legislator. At this point; Defendants do not know whether more such
motions will be forthcoming.

Similarly, the Court recently orcered Defendants to review 28,973 documents captured by
Plaintiffs’ proposed search terms within fourteen days. See ECF 553 at 13, 16. After receiving the
Court’s order on Monday, Defendants have since learned that the parties appear to have
inadvertently provided the Court incorrect information about the number of documents at issue
due to confusion about the date ranges incorporated into the searches Plaintiffs requested.
Applying the Plaintiffs’ search terms to their proposed date ranges more than doubles the number
of documents to be reviewed. Even if the tens of thousands of additional documents to review do
not alter the Court’s proportionality analysis, see ECF 553 at 13—15, they will, at minimum,
increase the amount of time Defendants require for review, see id. at 15 (“[BJecause trial in this

case is rapidly approaching, the Court strongly encourages the parties to meet and confer before

10
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Secretary Scott produces the documents to see if they can narrow the search parameters.”).

Consistent with the Court’s direction, Defendants are conferring with Plaintiffs about this issue

and will separately update the Court with a more detailed explanation of the issue as appropriate.
IV.  Plaintiffs' Proposed Alternative Dates

Given the scope of the allegations in the instant action, and based on evidence obtained
through discovery, Plaintiffs believe that a two-week trial will not afford sufficient opportunity to
try all claims at issue. In its August 24, 2022 Order, the Court stated that it is available for trial to
proceed as late as October 14, 2022. Dkt. 559. Plaintiffs believe that at least the 15 days offered
by the Court, and more likely additional time, including, in the view: of some plaintiffs, up to four
weeks, will be necessary to try the case.

Should the Court conclude that a September 28,2022 start date is not feasible in light of
the pending discovery disputes, Plaintiffs have Gdentified the following proposed alternative
starting periods for the Court’s consideration:?

a. November 2022
b. March 2023
c. Early Summer 2023

The Abuabara Plaintiffs take the position that any rescheduled trial should ensure that relief
can be granted to affect the 2024 elections. Given the Defendants’ position below that an early
summer 2023 trial would accommodate their concerns, the Abuabara Plaintiffs believe that any

rescheduled trial should be set for spring 2023, and in any event no later than early summer 2023.

3 The parties respectfully note that the trial in LUPE v. Abbott, 5:21-cv-0844-XR (W.D. Tex.)—in which
counsel for several parties here also represent parties—is set to begin on July 17, 2023.

11
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The Brooks, and MALC Plaintiffs take the position that any rescheduled trial should
ensure that relief can be granted to affect the 2024 elections. Given the Defendants’ position below
that an early summer 2023 trial would accommodate their concerns, the Brooks and MALC
Plaintiffs agree that any rescheduled trial should be set for early summer 2023. The State has
informed the Supreme Court of Texas that it will undertake redistricting for the Texas House and
Senate in the upcoming legislative session that begins January 2023. Were the September 28 trial
setting to hold, the Court could rule in advance of the upcoming legislative session. This would
have been a clear benefit to all parties. But a ruling on only partial evidence does justice for none.
A trial later this year would presumably preclude the Court fron: ruling before new legislative
events in early 2023. Anyway, this Court’s order, should it giant relief, would not apply until the
2024 elections. A trial in early summer 2023 would-allow the Court to weigh any legislative
changes made during the upcoming session and ensure enough time to (1) resolve all discovery
disputes and (2) rule in sufficient time for the candidate filing period in December 2023. For any
discovery undertaken about the upcoming session, disclosure should take significantly less time
because the Court will have finally resolved discovery related issues pertaining to each type of
requested evidence.

The Fair Maps Plaintiffs take the position that any rescheduled trial should ensure that
relief can be granted to affect the 2024 elections. Accordingly, given the Defendants’ position
below that an early summer 2023 trial would accommodate their concerns, the Fair Maps Plaintiffs

believe that any rescheduled trial should be set no later than early summer 2023.

12
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V. Defendants’ Position on Alternative Trial Dates
If the trial is rescheduled, it should be set for early summer 2023. Defendants agree with
the Brooks and MALC Plaintiffs that a rescheduled trial should not occur until after the
Legislature’s 88th Regular Session concludes.

Other Plaintiffs list March 2023 as an option, but that is in the middle of the Legislature’s
regular session. In March 2023, legislators will be attending to legislative business in Austin,
including redistricting pursuant to their state constitutional obligation. See Tex. Const. art. III,
§ 28. Of course, legislators attending the session in Austin cannot simultaneously testify at a trial
in El Paso. Beyond legislators, however, numerous other individuals—including staffers, experts,
and attorneys—may be needed for the Legislature’s redistricting process and this trial.*

By scheduling trial for early summer, the Court could secure two major benefits. First, as
the Brooks and MALC Plaintiffs note, it would ensure that the trial accounts for the House and
Senate maps that the Legislature will pass during the session. Second, it would ensure that the
Court has the benefit of whatever guidance about the Gingles test that the Supreme Court provides
in Merrill v. Milligan, No. 21-1086 (U.S.). See ECF 241.

Defendants understand that the SB1 trial is set for July 2023, but that should not be an
obstacle to setting this trial. First, Judge Rodriguez, who has the SB1 case, has already indicated
his willingness to schedule the SB1 trial around the redistricting trial. See Ex. A, Hearing
Transcript at 60, La Union Del Pueblo Entero v. Abbott, No. 5:21-cv-844 (W.D. Tex. May 13,

2022). Second, even if the two trials conflicted, with eleven months of lead time, affected parties,

* November 2022 also does not seem feasible. At least some Plaintiffs seem to be seeking four weeks for
trial. There are less than two-and-a-half weeks between Election Day (November 8) and Thanksgiving
(November 24).

13
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including the Defendants, should in that time be able to arrange for different lawyers to handle the

different cases.

VI. Conclusion

The parties respectfully submit the foregoing joint advisory pursuant to the Court’s August

22,2022 Order. Dkt. 554.

DATED: August 26, 2022

14
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