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produced in that code. I think that -- that may have been
something that I just sort of did at the last -- at the last
minute based on the numbers there. So it may be in there, it
may not. I'm not sure.

MR. FOX: Let's go, Mr. Medina, to page 6, Figure 3.
Q. (BY MR. FOX) And you've talked about this figure a little
bit on direct examination, right, Dr. Lewis?
A. I have.
Q. And this is showing the range in Dr. (Ansolabehere's
ecological inference estimates across various election contests
and going down in various congressional districts, correct?
A. Yes.

Q. And so the numbers, focusing on the numbers, the first

number on each line -- so if we look at 33 in Plan C2193, the
first number on the line is 68. Do you see that?
A. Yes.

Q. And that's the lowest EI result for District 33 under

Plan C2193, right?

A. Yes.

Q. And then the next number is 817
A. Yes.

Q. And that's the average?

A. I believe so, yes.

And then the next number is 87. Is that right?

>0

Yes.
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Q. And that's the highest result in any election contest in
that district?
A. As estimated here, yes.
Q. Dr. Lewis, do you agree with me that all of that
information was also in Dr. Ansolabehere's report?
A. I do.
Q. So this is just sort of a different way of presenting the
same information he presented in his tables?
A. In addition to some additional detail, I don't think he --
he indicated where the individual contests fell within that
range that we just described.
Q. Well, keep in your mind, if you would, the 68, 81, 87
numbers for CD33 and CD2193.

MR. FOX: And, Mr. Medina, if you could pull up
Gonzales Exhibit 39 and go to page 17? And if we could zoom in

on the results for CD33, there at the bottom.

Q. (BY MR. FEOX) Do you see that, Dr. Lewis?
A. I do.
Q. And do you see -- if we go over to the Hispanic column, do

you see that would be 81 and 68 and 877

A. I do.

Q. And so those have the same numbers, right? He's showing 81
average, 68 minimum, 87 max, right?

A. I believe so.

Q. So all the information you have in Figure 3, it's not like
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Dr. Ansolabehere was hiding that information, right?
A. No.
Q. That was right here in his report as well?
A. Correct.
MR. FOX: We can take this down.
0. (BY MR. FOX) Now, Dr. Lewis, you offered -- you've offered
a number of expert reports in the past. Is that right?
A. Yes.
Q. I want to ask you about one in particular. Do you recall a

case 1in 2019 in North Carolina called Common Cause v. Lewis?

A.

Q.

Yes.

And the Lewis in that case, that wasn't you. I just want

to be clear.

No.

Different Lewis.
Indeed.

You were an expert?
I was.

MR. FOX: Could we pull up what will be marked as

Gonzales Exhibit 77? And can we blow up the top of half of

that?

Q.

(BY MR. FOX) Dr. Lewis, do you by any chance recognize

this as your report in that case?

A.

Q.

I —- I don't recall, but it appears to be, yes.

And do you recall your work in that case?
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A. I -- I recall that I did it. I don't -- I don't recall
very much about it at the moment, I'm afraid.
Q. Well, in your report, in that case, you offered an opinion
of the percentage of Black Citizen Voting-Age Population in
certain parts of the state of North Carolina that was required
for a district to support the Black candidate of choice.

Do you recall that?
A. I do.

MR. FOX: And if we go to page 20 of this, Mr. Medina-?
0. (BY MR. FOX) There's a table here. Do you recall this
table?
A. I recall making tables of that sort. I don't specifically
recall this table.
Q. And this table is doing that, right? It's reporting on the
percentage of Black Citizen Voting-Age Population needed to
elect a Black candidate of choice in these various county
groups. Is that right?
A. That appears to be the case, yes.
Q. And just to start, Dr. Lewis, I take it from the numbers on
the side here, 41, 27, 41, 26. Do you see that? It's in that
last column.
A. I do.
Q. And that shows us -- I think, you'll agree, that you don't
need in many cases in North Carolina, perhaps elsewhere, you

don't need a majority Black CVAP district to elect Black
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candidates of choice. 1Is that right?
A. That's what's shown in the table, yes.
Q. And this was your conclusion in that case, right?
A. Yes.
Q. And your estimates of Black CVAP here in this table that
was an important part of your work in this case, right?
A. I -- it was part of my work in the case. So I -- I suppose
it's all important.
Q. And do you recall, Dr. Lewis, that after you submitted your
report in this case, you discovered you had made a pretty basic
error in your calculation of those numbers?
A. I don't.
Q. You don't recall forgetting to account for unaffiliated
voters when you were calculating these numbers in
North Carolina-?
A. I don't recall.

MR. FOX: Well, let's pull up what we'll mark for
identification -- we'll mark it as Gonzales Exhibit 70.
Q. (BY MR. FOX) Dr. Lewis, I'll represent to you -- and you
can see here, this is a transcript of your deposition. You see
there Common Cause v. Lewis?
A. I do.
Q. That's dated June 11, 20197
A. Yes.

MR. FOX: If we could go, Mr. Medina, to page 289 of
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17:55 1 this deposition. Well, let's go back a page. Okay.
2 0. (BY MR. FOX) So are you able to see that? I apologize;
3 it's a little bit blurry.
4 A. Yes. My vision is quite poor, but I can see that.
5 Q. Okay. And you see -- if you could read -- you see a
6 question here, How did you come up with those assumptions? And
7 then you start talking about some assumptions.
8 A. I do.
9 Q. And I'd just ask you to -- I'm not gonna try to read all of

10 this out loud. There's actually a lot here. 1I'll let you know

11 when I want to start reading, but I want to give you a little

12 context in fairness to you, since you said you don't remember

13 this.

14 Could you just let me know when you've read what's on
15 the screen here?

16 MR. FOX: If you could scroll down just to get the

17 last line of this page, I'd like to, Mr. Medina.

18 Q. (BY MR. FOX) And like I said, Doctor, just let us know
19 when you've read that page. I know it's a little blurry.
20 A. You know, I'm not sure what I was expressing there, but
21 I —-

22 Q. I understand. Let's go to the next page where I'll

23 represent to you your answer continues. Do you see here you
24 testified (Reading) The area which -- which I would want to
25 amend the report now, if -- if I were to rely on this analysis
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in any way, 1s that -- is that I went back, and checking these,
some of the numbers from surveys just to make sure that it
seemed like I had done it right.

I saw there were more survey there, as well. Let me
just put it this way: There's only one survey, public survey.
And then you go on, and you talk a little bit about the survey
that you looked at. And then you start another paragraph.

Do you see that?

A. I do.

Q. And you say (Reading) What I noticed is that I hadn't
noticed before is like, Oh, man, this survey data includes a
lot of non-affiliated voters -— unaffiliated voters. And I
hadn't realized that when I had tried to tabulate that out of
the data that I got from the BOE. I don't know, obviously I --
I miscalculated that number, and I just sort of neglected
that."

Do you see that?

A. I do.

Q. And if we go to the next page, you're explaining (Reading)
In some states, you can do that because in some states, the
fraction of voters that are registered without party
affiliation is very small. So, in doing that, I figured out
that actually 40 percent of the Whites that aren't Democrats
are unaffiliated in these -- across these counties. And it

varies a little bit but across all. And so, obviously, it's
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not a reasonable assumption that zero percent of these
unaffiliated voters would support Democrats.

Do you see that?
A. I do.
Q. So you had just failed in your analysis in that case to
account for 40 percent of White voters in that area. Is that
right? 40 percent of non-Democratic voters in that area?
A. I had -- I had apparently made the error that I
characterized.
Q. And you agreed and you said, in your deposition, that was
not a reasonable assumption, right?
A. I -- yes. You -- you just read that to me.
Q. And you wouldn't want to rely on it in any way, right?
A. Well, yeah, I don't —-= I don't know what "any way" means,
but, yeah, I would think this is not something that would be
relied on. You would want to make a correction.

MR. FOX: And if we could go to page 294, please,
Mr. Medina. I think it's probably a transcript. It's not
this.
Q. (BY MR. FOX) And, at some point, if you read this, you
agree with me you recalculated the numbers based on the
corrected assumption, right?
A. Yeah. I'm not sure exactly what's going on here, but I --
I take your word for it.

Q. Do you recall recalculating the numbers, though?
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A. I don't recall any of this, honestly.
Q. Do you recall what happened in -- with your role in Common
Cause v. Lewis after this deposition?
A. I don't.
Q. Do you recall that the plaintiffs asked you to provide --
asked your counsel, I should say -- asked defense counsel, to

provide an updated analysis that accounted for this error?
A. I don't recall.
Q. Do you recall that, instead, they withdrew you from their
witness list in advance of trial?
A. I don't.
Q. Do you know if you ever testified in that case?
A. I don't believe that I —= I don't know, but I don't
believe -- I don't know if I did or not.
Q. Do you recall testifying in that case?
A. I don't recall.

MR. FOX: We can pull that down, Mr. Medina. Thank
you.

Your Honor, I'm about to move on to a new subject, and
I'm happy to continue. I do see we're close to our time.

At the Court's pleasure, can I?

JUDGE GUADERRAMA: I'm assuming you're not anywhere
close to being done. And Ms. Perales is gearing up over there,
and then there's Mr. Dunn. So we'll recess for the evening.

JUDGE SMITH: Can we talk about the timing for just a
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minute?

JUDGE BROWN: Of course.

JUDGE SMITH: So we did some more talking about the
timing, and the input earlier today was very helpful. So
here's what we're looking at. I think what both sides are
predicting or hoping that we can finish by Friday. And
that's -- that's terrific.

So what we -- what we've decided to do is the
courtroom in the courthouse would be available for half of
Saturday as a safety valve if that's needed. We're not
encouraging people to carry over, but just so that nobody's
crowded, and that we don't have to talk about coming back at a
later time.

So I don't mean that as an incentive, but if we finish
by Friday, we can all go enjoy happy hour Friday night. If we
finish on Saturday, we can watch the Texas/OU game from the bar
in the airport.

(Laughter.)

JUDGE SMITH: So that's what we're looking at.

JUDGE BROWN: And I have a quick question. I assume
the rebuttal reports were produced to the other side?

MR. DUNN: Yes.

JUDGE BROWN: Okay. Were they somehow —-- were they
filed or somehow -- or otherwise submitted to the Court?

Because --
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MR. DUNN: No, sir, I don't believe so. They've been
filed as -- admitted as exhibits now, but I don't believe
they've been filed ECF.

JUDGE BROWN: Okay. I just would like to see them.

MR. DUNN: We'll get that done.

JUDGE BROWN: Okay. All right.

MR. DUNN: Do you think --

MS. PERALES: Would -- would -- I'm sorry. Would the
Court appreciate the same types of binders that parties
produced for the May/June trial? Or instead a list, perhaps,
of ECF exhibit numbers? We can do whatever the Court finds

most convenient.

JUDGE BROWN: Okay.  So then -- so I can get to them
in ECF?

MR. DUNN: ©Not yet.

JUDGE GUADERRAMA: Okay. I didn't think so. I didn't
think so.

MR. FOX: We can file them this evening.

JUDGE BROWN: If I could have a hard copy of each of
the rebuttal reports, I don't even need any —-- I don't need a

big notebook or anything if I can just get a hard copy of the
reports.

MR. FOX: Yes, Your Honor.

MR. DUNN: Okay. So I guess I'm confused. Would you

like us to file them or bring a hard copy or do both?

Leticia D. Perez
525 Magoffin Avenue
El Paso, Texas 79901




Case 3:21-cv-00259-DGBJEE-IVEBN Hbdduient 1304

18:02 1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FiRATO0EB/2%5, Pade 157 of 159

157

JUDGE BROWN':

fine. 1If they're gonna be in the record as exhibits,
don't need to be filed, but I would like to see them.

MR. DUNN: Okay.

No. I just think a hard copy will be

exhibits as their experts have testified,

you hard copies.

JUDGE BROWN:

JUDGE GUADERRAMA :

9:00 tomorrow.

Okay.

(Evening recess.)

All right.

All right.

then they

Everybody's been admitting their

so —- but we'll get

Thank you.

We're in recess 'til
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