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I. INTRODUCTION

The HAUL Plaintiffs, MFV Plaintiffs, OCA Plaintiffs, and LULAC Plaintiffs (collectively,
“Plaintiffs”)! respectfully submit this memorandum of law in opposition to Defendant District
Attorney Kim Ogg’s motion for summary judgment. Defendant seeks to relitigate points that this
Court decided when it denied in part her motion to dismiss almost a year ago: that she is not entitled
to sovereign immunity, and that Plaintiffs have standing to bring this suit. There exist genuine
issues of material fact to be resolved at trial on each of Plaintiffs’ claims with respect to Defendant
Ogg, as demonstrated by the factual record described below and in the Plaintiffs” memoranda, filed
contemporaneously herewith, in opposition to the State Defendants’®> and the Intervenor-
Defendants’® motions for summary judgment. Plaintiffs respectfully submit that this Court should
deny Defendant Ogg’s motion for summary judgment in‘its entirety.

II. STATEMENT OF FACTS

Plaintiffs are voting rights and civil rights organizations that challenge Texas Senate Bill 1
(“S.B. I”’) under the U.S. Constitution aad federal statutes. In its ruling on Defendant Ogg’s motion
to dismiss, the Court allowed Plaiitiffs to proceed on their claims pertaining to sections of S.B. 1
that criminalize activities that are central to the organizations’ missions: Sections 4.06, 4.09, 6.04,
6.05, 6.06, 7.02, and 7.04 (the “Criminal Provisions”). Order on Ogg’s Mot. to Dismiss (“MTD

Order”) 17, ECF No. 450. Among its numerous impediments to Plaintiffs’ voter outreach and

! The HAUL Plaintiffs include the Houston Area Urban League (“HAUL”), The Arc of Texas, Delta Sigma Theta
Sorority, Inc., and Jeffery Lamar Clemmons. The MFV Plaintiffs include Mi Familia Vota (“MFV”’), Marla Lopez,
Marlon Lopez, and Paul Rutledge. The OCA Plaintiffs include the League of Women Voters of Texas (“LWVTX”),
OCA-Greater Houston, and REVUP-Texas. All OCA Plaintiffs challenge S.B. 1 Sections 6.06 and 7.04; REVUP-
Texas challenges only Section 6.06. The LULAC Plaintiffs include Texas LULAC, Voto Latino, Texas AFT, and
Texas Alliance for Retired Americans.

2 State Defendants include: Gregory W. Abbott, in his official capacity as Governor of Texas; Jane Nelson, in her
official capacity as Secretary of State; John Scott, in his official capacity as Interim-Attorney General of Texas, see
Fed. R. Civ. P. 25(d); and the State of Texas.

3 Intervenor-Defendants include: Harris County Republican Party, Dallas County Republican Party, Republican
National Committee, National Republican Senatorial Committee, and National Republican Congressional Committee.

1
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education efforts, S.B. 1 makes it a criminal offense to urge voters to support or oppose a candidate
or measure in the presence of a ballot — a prohibition that captures in its broad sweep legitimate
interactions such as helping voters with disabilities to receive assistance to which they are entitled
under federal law. S.B. 1 § 7.04 (adding Tex. Elec. Code §§ 276.015); LULAC Pls.” Second Am.
Compl. 49279, 291, 292 ECF No. 207. S.B. 1 also imposes potential criminal penalties on election
judges and poll workers for actions taken to regulate the conduct of poll watchers for the purpose
of maintaining good order in the polling place. S.B. 1 §§ 4.06, 4.09 (amending Tex. Elec. Code §§
33.051(a)-(b), (d)-(e), and 33.061(a) and adding Tex. Elec. Code §§ 33.051(a-1), (g)-(h)); LULAC
Pls.” Second Am. Compl. 9 185-186.

The Criminal Provisions continue Texas’s lengthy rccord of regulating the electoral
process with punitive criminal sanctions — a scheme in which prosecutors such as Defendant Ogg
have always played an indispensable role. Cf. Perez v. Abbott, 253 F. Supp. 3d 864, 959 (W.D.
Tex. 2017) (noting Texas’s “long history of discrimination with regard to voting and in general”).
As Defendant Ogg herself admitted, she “indisputably has the statutory authority within the
boundaries of Harris County to prosecute cases under any and all Texas statutes that set out
criminal offenses, including criminal offense provisions of the Election Code.” Ogg’s Mot. to
Dismiss (“MTD”) 9, ECF No. 344. Indeed, Ogg’s office regularly receives reports of alleged
violations of the Texas Election Code, see Ogg’s First Am. Resp. to OCA-GH’s Second Set of
Interrogatories (Ex. A), Resp. Nos. 1 and 2, including at least twelve reports of alleged conduct
violating Election Code sections changed or added by the Criminal Provisions since S.B. 1’s
passage. See Ogg’s Resp. to LULAC Pls.” Discovery Requests (Ex. B), Resp. to Interrogatory No.
1. She has also pointedly refused to “disavow any intent to prosecute any person for conduct that

violates S.B. 1.” Id. These facts alone easily raise a genuine factual dispute as to whether Defendant
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Ogg has “taken or threatened to take any action to enforce [the Criminal Provisions].” Ogg’s
Motion for Summary Judgment (“MSJ”) at 4.

The recently enacted Texas House Bill 17 (“H.B. 17”) further emphasizes the duty of
district attorneys to enforce the Criminal Provisions. Under the new law, effective September 1,
2023, district attorneys may be removed from office if they adopt any policy that “prohibits or
materially limits the enforcement of any criminal offense.” H.B. 17 § 1 (adding Tex. Loc. Gov’t.
Code § 3(B)). Governor Greg Abbott declared that H.B. 17 is intended to rein in “rogue district
attorneys;”* local news described the law as, at least in part, “a response to elected district and
county attorneys in Texas’s large, left-leaning counties who . . . seem disinterested in pursuing
election fraud cases.” In other words, even if Ogg wished to disclaim a desire to enforce S.B. 1’s
criminal provisions—and she has made clear she does not, see infra—state law now compels her
to enforce S.B. 1’s criminal penalties.

A. Defendant is made a party to this suit and offers an illusory “stipulation.”

In September, 2021, five private plaintiff groups initiated actions against state and county-
level officials: LULAC Texas v. Esparza, No. 1:21-cv-786; La Union del Pueblo Entero v. Abbott,
No. 5:21-cv-844-XR; OCA-Greater Houston v. Scott, No. 1:21-cv-780-XR; Mi Familia Vota v.
Abbott, No. 5:20-cv-920-XR; and Houston Justice v. Abbott, No. 5:20-cv-848-XR.¢ Three months

later, Plaintiffs’ amended their complaints to add several district attorneys as defendants, including

4 Press Release, Office of the Texas Governor, Governor Abbott Signs 8 Public Safety Bills Into Law To Protect
Texans (June 6, 2023), https://gov.texas.gov/news/post/governor-abbott-signs-8-public-safety-bills-into-law-to-
protect-texans.

5 Eleanor Klibanoff, House passes bill to rein in “rogue” prosecutors, THE TEXAS TRIBUNE (April 27, 2023),
https://www.texastribune.org/2023/04/27/texas-house-rogue-prosecutors/; see also Konner Mclntire and Courtney
Rau, Fact Check Team: States move to limit prosecutorial discretion, CBS AUSTIN (June 7, 2023, 4:36pm),
https://cbsaustin.com/news/nation-world/fact-check-team-states-move-to-limit-prosecutorial-discretion-rogue-
attorneys-abortion-roe-v-wade-dobbs-v-jackson-marijuana-healthcare-voter-fraud-drug-offenses-law-enforcement-
judicial-system-gregg-abbott-texas.

¢ On November 4, 2021, the United States also filed a lawsuit challenging S.B. 1, United States v. Texas, No. 5:21-
cv-1085-XR, which was subsequently consolidated into this action.

7 This brief is filed on behalf of all private Plaintiffs in this action.

3
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Kim Ogg, in accordance with a Texas Court of Criminal Appeals decision recognizing local district
attorneys’ broad authority to initiate prosecutions for election-related criminal offenses. See State
v. Stephens, 663 S.W.3d 45, 51-55 (Tex. Crim. App. 2021), reh’g denied, 664 S.W.3d 293 (Tex.
Crim. App. 2022) (characterizing such prosecutions as the “specific duty of the county and district
attorneys”).®

Defendant Ogg initially sought to avoid this suit by offering to stipulate that she would
refrain from enforcing the Criminal Provisions “until such time as a final, non-appealable decision
has been issued in this matter.” MSJ Ex. 2. q 2, ECF No. 614-2. The proftered stipulation did not
bind her to abide by a final ruling on the merits; it was silent as to Defendant Ogg’s legal obligation
to investigate any allegation of election-related criminal condiict presented to her by two or more
Harris County voters, see Texas Election Code § 273.001; and it made no mention of whether she
would investigate election crimes at the Attorney General’s request or permit the Attorney General
to prosecute alleged violations of the Criminal Provisions in Harris County. The narrow terms of
the proposed stipulation were intended ‘only to allow Defendant Ogg to “conserv[e] prosecutorial
resources until such time as chatienges to the constitutionality of the [Criminal Provisions] are
resolved.” Id. at § 3. By contrast, then-El Paso County District Attorney Yvonne Rosales, in
moving to be excused from active participation in this litigation, agreed to “comply with all court
orders and judgments applicable to her.” Def. Yvonne Rosales’s Unopposed Mot. To Be Excused
From Active Participation 9§ 3, ECF No. 356. Plaintiffs did not oppose Rosales’s motion, but

rejected Ogg’s proffered stipulation.

8 The Stephens court struck down Texas Election Code § 273.021, which allowed the Attorney General to prosecute
election-related offenses. Stephens, 663 S.W.3d at 57. However, the decision left in place § 273.002, which authorizes
the Attorney General to direct district attorneys to conduct or assist in investigations of alleged Election Code
violations.
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B. Defendant Ogg’s sovereign immunity and standing defenses are rejected by
this Court and by the Fifth Circuit’s motions panel.

The legal arguments in Ogg’s instant motion for summary judgment are virtually identical
to the ones this Court rejected nearly a year ago when it ruled on her motion to dismiss “all claims
brought against her.” See MTD at 1. Then, as now, Defendant Ogg claimed that the Ex parte Young
exception to sovereign immunity was inapplicable to her. /d. at 6-16. She also argued, as she does
again in the instant motion, that Plaintiffs lack any injury-in-fact as they have not been subject to
the Criminal Provisions and because, she asserts, there is no causal relationship between her
enforcement authority and any injuries. /d. at 6-18.

On August 2, 2022, this Court rejected these arguments as to Plaintiffs’ claims concerning
the Criminal Provisions, holding that sovereign immunity did not bar these claims under the
exception articulated in Ex parte Young, 209 U.S. 123 (1908). MTD Order at 6-9. The Court
observed that Ogg had the specific duty to entforce the provisions of S.B. 1 that “create and
implicate criminal offenses,” pointing to both Stephens and Ogg’s admission that she “indisputably
has the statutory authority within the boundaries of Harris County to prosecute cases under any
and all Texas statutes that set:out criminal offenses, including criminal offense provisions of the
Election Code.” Id. at 8. The Court held, moreover, that Plaintiffs had plausibly asserted standing
to assert claims against Ogg concerning the Criminal Provisions. /d. at 10. The Court held that
Plaintiffs had adequately pleaded that S.B. 1 will harm their members, and that Plaintiffs will need
to divert resources from their ordinary activities to educate members about the effects of the
Criminal Provisions. /d. at 11-15. These injuries, the Court further concluded, were traceable to
and redressable by Ogg because Ogg has the undisputed authority to prosecute violations of the

Criminal Provisions, and an injunction preventing her from exercising that authority will at least
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partly ameliorate Plaintiffs’ injuries. /d. at 16. Accordingly, this Court allowed Plaintiffs to

proceed against Ogg with challenges to the following provisions of S.B. 1:

Section 4.06, which creates a misdemeanor offense for “election officer[s]” if they
“intentionally or knowingly refuse[] to accept a [poll] watcher for service when
acceptance of the watcher is required by this section.” S.B. 1 § 4.06 (adding
(creating Tex. Elec. Code § 33.051(g));

Section 4.09, which makes it an offense for an election official to “obstruct the view
of [a poll] watcher or [to] distance the watcher from the activity or procedure to be
observed in a manner that would make observation not reasonably effective.” S.B.
1 § 4.09 (amending Tex. Elec. Code § 33.061(a));

Section 6.04, which requires persons assisting voters to swear under penalty of
perjury that the voter they are assisting represented that “they are eligible to receive
assistance.” S.B. § 6.04 (amending Tex. Elec. Code § 64.034);

Section 6.05, which imposes criminal penalties on assistors who do not provide
detailed disclosures on a voter’s ballot envelope. S.B. 1 § 6.05 (amending Tex. Elec.
Code § 86.010);

Section 6.06, which criminally prohibits offering or providing compensation to, or
accepting compensation from, “another person for assisting” mail voters. S.B. 1 §
6.06 (amending Tex. Elec. Cede § 86.0105); and

Section 7.04, which crimiiializes (1) efforts by election officials to encourage voters
to request applications for absentee ballots, S.B. 1 § 7.04 (creating Tex. Elec. Code
§§ 276.016 and 276.017); and (2) knowingly compensating or being compensated
for “in-person iiiteraction with one or more voters, in the physical presence of an
official ballot-or ballot voted by mail, intended to deliver votes for a specific
candidate or measure.” /d. (creating Tex. Elec. Code § 276.015).

Defendant Ogg’s interlocutory appeal of this Court’s Order remains pending before the Fifth

Circuit. Mi Familia Vota v. Ogg, U.S.C.A. Case No. 22-50732 (5th Cir.). When she sought a stay

of discovery therein, however, her principal arguments were rejected by the Fifth Circuit’s motions

panel, which held that she had “no likelihood of success” on her sovereign immunity defense, at

least as to Plaintiffs’ Voting Rights Act (“VRA™) claims, “because the [Voting Rights Act]

explicitly abrogated sovereign immunity.” Order Den. Ogg’s Mot. to Stay Disc. (October 7, 2022)

(Ex. C) at 4.
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C. Discovery has Confirmed the Injurious Effects of the Criminal Provisions on
Plaintiffs.

The evidentiary record firmly establishes triable issues of material fact as to Plaintiffs’
injuries.” With the benefit of discovery, Plaintiffs’ organizational injuries are not merely well-
pleaded, but are supported by more than enough evidence to overcome Defendant Ogg’s renewed
attempt to end this lawsuit prematurely. This voluminous factual record is summarized in
Plaintiffs’ oppositions, filed concurrently herewith, to the State Defendants’ and Intervenor-
Defendants’ summary judgment motions. Plaintiffs incorporate those memoranda by reference
here. For present purposes, it is sufficient to highlight a small sampling of key facts from discovery
that demonstrate the injury to Plaintiffs:

e 30(b)(6) deposition testimony of HAUL by Ray Shackelford: “I work with [HAUL]
...to educate them . . . on items like S.B."V. . . [T]here are instances where we also
have to take away from their time, to train them on the changes to S.B. 1 ... So it’s
a diversion of their time [and] tho<e resources.” HAUL 30(b)(6) Dep. (Ex. D) at
21:9-14. “Things have been scaled back as a result of the passage of S.B. 1. ..
[Advocacy classes] have had to now shift to focus on S.B. 1, when that was not
initially a part of the planning.” Id. at 148:17-149:15. “[HAUL] has pulled away
from [certain] Family <and Community Engagement activities through our
Education Departmeiit. . . [I]n some instances, [S.B. 1 ] will pull[] away from our
Housing Departmetit . . . because we now have to spend additional time and energy
. .. to train theother staff on what S.B. 1 is.” Id. at 150:20-151:1.

e 30(b)(6) deposition testimony of LWVTX by Grace Chimene: “[I]t’s not just about
resources . . . but it’s also that [our organization’s mission is] we truly want people
to vote in every election....” OCA Ps’ Response App’x (Ex. H), Ex. 1, LWVTX
30(b)(6) Dep. at 98:16-22.'% “[D]uring most elections we’re working really hard . .
. trying to get more people registered to vote . . . [but] instead of being able to do
that, since[] SB1 we spent a great deal of our time instead educating voters who are
normally consistent voters....” Id. at 89:16-90:21. “And our concern . . . is for the
safety of those members who may . . . be at risk . . . of criminal penalty of some
type . . . [We have to be] educating our members . . . and other members of the
community [because] we don’t want people in our normal activity of empowering

° The Court has accepted Plaintiffs’ “diversion-of-resources” theory of organizational standing, MTD Order at 15, and
concluded, after a “straightforward inquiry,” that such injuries (if proven) would meet the requirements of traceability
and redressability. /d. at 16.

10 OCA Plaintiffs have gathered the majority of the evidence they rely upon in responding to Defendant Ogg’s motion
for summary judgment in a response appendix, attached here as Exhibit H.

7
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voters and encouraging voting and getting people to participate in elections . . . to
have this confusing law that seems to indicate that they may go to jail . . ..” Id. at
108:10-109:2.

e 30(b)(6) testimony of The Arc of Texas by Jennifer Martinez: “There is a chilling
effect on folks who are looking to support folks with disabilities . . . [Assistors are]
concerned that [they] would be limited in how [voters are] supported because of
their concern about filling out a form that could have criminal penalties.” Arc of
Texas 30(b)(6) Dep. (Ex. E) at 67:5-17. “[R]equiring folks to sign a[n] oath that
could end in criminal penalties is an additional burden for Texans with disabilities
to vote.” Id. at 72:19-21. “We believe that a barrier is placed in front of anybody
with a disability who is looking to vote when there is a criminal penalty for filling
out a form incorrectly[, so] that’s a concern and is a barrier in our minds.” Id. at
74:7-11.

e 30(b)(6) testimony of Delta Sigma Theta by Michelle Brown: . . . the retraining
that we’re going to have to do because what’s most.concerning to us is that if they
make a mistake . . . [voters are] subjected possibiy to criminal penalties.” Delta
Sigma Theta 30(b)(6) Dep. (Ex. F) at 144:11-17.  “Absolutely, [resources have
been expended] in re-educating the members so that . . . we can mitigate the
possibility of any criminal penalties against any of our members or volunteers,” /d.
at 147:21-148:2. “We provide, of course, voter education . . . We provide webinars
. .. on the full scope of SB1 and how it affects [voters] . . . And we’ve provided
training to our members on how to volunteer with our communities, ensuring that
they know the full scope of SE1 so that they can also convey that information to
them and do it safely so that they’re not subjected to criminal penalties.” Id. at
192:5-18.

¢ 30(b)(6) testimory of OCA-GH by Deborah Yeilin Chen: “[T]The harm [to OCA-
GH is] to mentbers who want to be good citizens and want to be volunteers and
want to encourage people to go out and vote. This potentially makes them criminals
if they do an inadvertent mistake.” OCA App’x (Ex. H), Ex. 9, OCA-GH 30(b)(6)
Dep. at 207:18-22. “Because it removes us from being in an in-person situation
where we’re physically there, distributing information or giving information or
opening the opportunity for questions that would put us, our staff, or volunteers at
risk of . . . some kind of criminal violation versus if we just [tell voters to] go
online.” Id. at 271:21-272:2 (in response to question about why OCA-GH has
directed voters to Harris County’s elections website instead of handing out physical
materials).

e 30(b)(6) testimony of MFV by Angelica Razo: “Our focus . . . is to ensure that the
voting process and the people that are assisting folks throughout the voting process
don’t feel like they cannot help someone because they have to give an identity or
put down their name or their relationship, that they get confused, tripped up,
accidentally put down something wrong.” MFV 30(b)(6) Dep. (Ex. G) at 185:23-
186:4. “All of our trainings for volunteers had to be updated to ensure that they
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were representing the changes that came with S.B. 1 ... any social media posts that
we had or any public facing information also had to be updated.” Id. at 59:3-9.
“There was more focus on training and making sure we were in compliance for our
internal team members and our volunteers and less time dedicated to other activities
for voter mobilization that could have included block walking.” Id. at 59:23-60:2.

e 30(b)(6) testimony of REV UP Texas by Bob Kafka: “[ W]e have had to move our
focus . . . [Other education issues have] taken a back seat since S.B. 1. I think about
five or six of our podcasts have related directly to Senate Bill 1 where our original
plans was to start doing a much more intensive . . . education [on other issues].”
OCA App’x (Ex. H), Ex. 11, REVUP 30(b)(6) Dep. at 25:12-17. “[S.B. 1] has
coincided with the increase of the disability vote . . . [so] the good part is that the
number of people who are more involved in the voting process is a positive. But
then S.B. 1 has just . . . take[n] up a predominant amount of our time. So it seems
like it’s omnipresent.” Id. at 35:2-9. “[Section 6.06 potentially] criminalizes . . . a
community attendant who in good faith is assisting a person. And because of the
narrowing of what assistants can do[they] are putting themselves in jeopardy . . .
And that is the chilling effect....” Id. at 142:10-20.

e Testimony from LULAC President Domingo Garcia: “As a result of these added
restrictions [from SB 1] and the accompainying risk of criminal liability, LULAC
has had difficulty recruiting volunteers who are willing to assist with mail-in ballot
related assistance programming, atd senior citizens in the community no longer
feel comfortable requesting assistance[.]” LULAC Pls.” Opp. to Intervenor-
Defendants’ Mot. for Summ. J., Ex. B (“LULAC Decl.”) q 18. “Consequently,
LULAC has ended all pregramming specifically meant to encourage Latino seniors
to vote by mail through {its] local councils’ voter assistance programs.” Id. q 19.
As a result, “LULAC has been forced to divert significant resources from other
programming [including] reallocating staff and volunteer time from other programs
and activities-~such as raising money for scholarships, recruiting new members,
and educating and mobilizing its members around issues related to racial justice,
immigration, education, and other issues in Texas [.]” Id. § 22; see also id. 4 8-25.

e Testimony from Texas AFT President Zeph Capo: “[B]ecause of SB 1°’s restrictions
on interactions ‘in the physical presence’ of a ballot ... Texas AFT has been forced
to significantly alter its canvassing and get-out-the-vote strategy, shifting away
from using volunteer and paid field organizers.” LULAC Pls.” Opp. to Intervenor-
Defendants’ Mot. for Summ. J., Ex. A (“AFT Decl.”) q 10. Instead, its “field
organizers are now asked to engage with voters remotely” which has “made Texas
AFT’s efforts less effective.” Id. 9 11. Because its voter engagement efforts are less
effective, AFT must “divert resources away from its volunteer recruitment effort to
support its day-to-day phone banks focused on voter persuasion.” Id.  12.
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III. ARGUMENT

A. Summary Judgment Standard

To succeed on her motion for summary judgment under Federal Rule of Civil Procedure
56(a), Defendant Ogg must show, in light of the pleadings and completed discovery, that “there is
no genuine issue as to any material fact” and that she is “entitled to judgment as a matter of law.”
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). The burden is hers to identify “those portions
of [the record] which [she] believes demonstrate the absence of a genuine issue of material fact.”
Id. at 323. The Court must “view the facts in the light most favorable to the non-moving party and
draw all reasonable inferences in its favor.” Deville v. Marcantel, 567 F.3d 156, 163-64 (5th. Cir.
2009).

The Fifth Circuit has cautioned against usirg summary judgment “to dispose of
constitutional issues,” noting that “this form of disposition is often inappropriate in cases involving
issues of far-flung import.” Sindermann v, Ferry, 430 F.2d 939, 943 (5th Cir. 1970). Where
constitutional rights are at stake, “courts may refuse to grant summary judgment . . . because it is
felt that a fuller record is necessary-in order to be able to decide properly the issues involved.” Ark.
Right to Life State Political Action Comm. v. Butler, 983 F. Supp. 1209, 1215 (W.D. Ark. 1997)
(quoting Charles Alan Wright, et al., Federal Practice and Procedure, § 2732.2 at 34041 (2d
ed.1983)).1!

B. Defendant Ogg’s jurisdictional challenges are without merit.

Plaintiffs note at the outset that this Court is likely without jurisdiction to consider the

jurisdictional arguments in Defendant Ogg’s motion because Defendant Ogg’s interlocutory

1 See also, Askew v. Hargrave, 401 U.S. 476, 478-79 (1971) (noting that summary judgment was inappropriately
granted where Plaintiffs alleged significant equal protection violations that “should not be decided without fully
developing the factual record at a hearing”).

10
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appeal is currently pending before the Fifth Circuit. Once a notice of appeal from an interlocutory
order is filed, a district court is divested of jurisdiction “over those aspects of the case on appeal.”
Alice L. v. Dusek, 492 F.3d 563, 564 (5th Cir. 2007). Noting that circuit caselaw “makes this point
clearly,” the Court of Appeals has held that “[i]t is the general rule that a district court is divested
of jurisdiction upon the filing of the notice of appeal with respect to any matters involved in the
appeal.” Id. (quoting Taylor v. Sterrett, 640 F.2d 663, 667 (5th Cir. 1981)).The analysis for this
Court on Defendant Ogg’s jurisdictional arguments is therefore straightforward: this Court rejected
Defendant Ogg’s standing and sovereign immunity arguments in denying in part her motion to
dismiss, MTD Order at 9, 17; Defendant Ogg appealed that interlocutory order on standing and
sovereign immunity grounds, and that appeal is pending before the Court of Appeals, Mi Familia
Vota v. Ogg, No. 22-50732 (oral argument scheduled for July 12, 2023); therefore, this Court
cannot consider those issues until the appeal is resolved. See Dusek, 492 F.3d at 564.!2

Plaintiffs nevertheless address these uestions below, in the event the Court should decide
to consider them in determining the instant motion. The record developed in discovery thoroughly
supports Plaintiffs’ jurisdictional arguments.

1. Defendant Ogg is not entitled to sovereign immunity.

In the months since this Court denied Defendant Ogg’s motion to dismiss the part of this
suit that concerns the Criminal Provisions, Plaintiff’s Ex Parte Young arguments have only become
stronger. Plaintiffs therefore incorporate by reference their prior successful arguments, see MTD

Order 8-9, that Defendant Ogg indisputably has the statutory authority to prosecute the challenged

12 The United States Supreme Court has stated forthrightly that “a federal district court and a federal court of appeals
should not attempt to assert jurisdiction over a case simultaneously. The filing of a notice of appeal is an event of
Jurisdictional significance — it confers jurisdiction on the court of appeals and divests the district court of its control
over those aspects of the case involved in the appeal.” Griggs v. Provident Consumer Discount Co., 459 U.S. 56, 58
(1982) (emphases added).

11
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Criminal Provisions and has never disclaimed an intent to do so. In addition, Plaintiffs explain
how the record now before the Court further negates Defendant Ogg’s claim to sovereign
immunity.

a. Sovereign Immunity Standard

Under an exception to sovereign immunity, “[s]uits for injunctive or declaratory relief are
allowed against a state official acting in violation of federal law if there is a ‘sufficient
“connection” to enforcing an allegedly unconstitutional law.”” Tex. Democratic Party v. Abbott,
978 F.3d 168, 179 (5th Cir. 2020), cert. denied, 141 S. Ct. 1124 (2021) (quoting In re Abbott, 956
F.3d 696, 708 (5th Cir. 2020)) “[I]f an official can act, and there’s a significant possibility that he
or she will . . ., the official has engaged in enough compulsion or constraint to apply the Young
exception.” Tex. Democratic Party v. Abbott, 961 F.3d 389, 401 (5th Cir. 2020) (alteration in
original). As the Supreme Court recently held, an official “who may or must take enforcement
actions” has the requisite connection. Whole Woman'’s Health v. Jackson, 142 S. Ct. 522, 535
(2021) (emphasis in original). Plaintiffs may proceed against an official “solely” because of such
statutory authority. Id. at 536 _n.3. So, too, with officials upon whom “provisions of state
law...appear to impose a duty...to bring disciplinary actions” for violations of a challenged statute.
Id. at 537. And even before this clarification from the Supreme Court, the Fifth Circuit required
no more than a “scintilla of enforcement” to clear the sovereign immunity bar. City of Austin v.
Paxton, 943 F.3d 993, 1002 (5th Cir. 2019).

Defendant Ogg asserts that in order to prevail, Plaintiffs “must ‘point[] to specific
enforcement actions of the respective defendant state official”” MSJ at 13 (quoting City of Austin,
943 F.3d at 1001), and that because there “is no evidence that [she] has enforced or has threatened
to enforce any of the challenged S.B. 1 provisions,” they cannot do so. /d. Defendant Ogg’s

argument ignores the Supreme Court’s holding in Whole Women’s Health that there is no

12
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sovereign immunity for an official who “may” act. 142 S. Ct. at 535. She further ignores the Fifth
Circuit’s admonition that the Young analysis “turns on the complaint’s context,” such that a state
official with the “specific means through which to apply the [challenged] statute” is a proper
Defendant. Air Evac EMS v. Tex. Dep’t of Insurance, Div., of Worker’s Compensation, 851 F.3d
507, 519 (5th Cir. 2017)."* And while the Fifth Circuit has noted that the limits of the required
enforcement connection are “unsettled” in caselaw, it has not wavered from the basic principle
that only a “scintilla” of an enforcement connection is required. Tex. Democratic Party, 961 F.3d
at 400-01.

b. Defendant Ogg is an official with the duty to enforce the
challenge criminal provisions

In her capacity as the Harris County District Attorney, Defendant Ogg has “the specific
duty” to prosecute “election law violations.” Stephens, 663 S.W.3d at 52. She is therefore an
official who “may or must take enforcement acticins against” individuals who violate S.B. 1. Whole
Women’s Health, 142 S. Ct. at 536. On this basis alone, her sovereign immunity arguments must
fail. She has never disclaimed this duty to enforce the criminal provisions of S.B. 1 and, now, with
the enactment of H.B. 17, anydiscretion on her part to do so has been restricted. See infra. On this
basis alone, her sovereign immunity arguments must fail.

The Supreme Court’s decision Whole Women'’s Health shows why. Id. There, Plaintiffs
“identified provisions of state law that appear[ed] to impose a duty on” certain officials to enforce
the challenged statute. Id. at 537. Here, Defendant Ogg is similarly duty-bound by statute to

enforce S.B. 1. Texas H.B. 17 provides that “a prosecuting attorney’s adoption or enforcement of

13 See also Nat’l Press Photographers Ass’n v. McGraw, 594 F. Supp. 3d. 789, 803 (W.D. Tex. 2022) (summary
judgment on sovereign immunity grounds was inappropriate even absent a specific enforcement action because a
defendant prosecutor had prosecuted similar offenses in the past, undoubtedly had enforcement authority, and refused
to disavow future prosecutions under the challenged statute).

13
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a policy of refusing to prosecute a class or type of criminal offense under state law” constitutes
“official misconduct” warranting removal from office. H.B. 17 § 1. Just as in Whole Women's
Health, Plaintiffs have identified state statutory provisions that “appear to impose a duty” upon
Defendant Ogg to enforce S.B. 1. See id.

Also crucial is Defendant Ogg’s pointed refusal to disavow any intent to prosecute future
violations of S.B. 1. Indeed, under H.B. 17, she is now categorically prohibited from doing so.
When asked to “disavow any intent to prosecute any person for conduct that violates S.B. 1,”
Defendant Ogg would not do so, asserting instead that her office initiates prosecutions “when
appropriate under the facts and law and exercise of prosecutorial discretion.” See Ex. B, Resp. to
Interrogatory No. 1. In the past, moreover, Defendant Ogg committed herself to prosecuting all
laws related to the “election process.”!*

Even under the standard before Whole Women’s Health was decided, Defendant Ogg’s
refusal to disavow prosecutions for violations of S.B. 1 would present a credible threat of
enforcement. The Fifth Circuit has held that refusals to disavow enforcement of a challenged
statute are relevant in the pre-enfoccement context. In KVUE, Inc. v. Moore, the Court of Appeals
held that plaintiffs had standing to pursue a pre-enforcement challenge in part because “the state
has not disavowed enforcement.” 709 F.2d 922, 930 (5th Cir. 1983); see also McGraw, 594 F.

(133

Supp. 3d at 803 (Without “binding assurances” that there will be no prosecution, “‘[w]e would not
uphold an unconstitutional statute merely because the Government promised to use it

responsibly.’”) (quoting United States v. Stevens, 559 U.S. 460, 480 (2010)). A public commitment

to prosecute all election-related offenses, in conjunction with a refusal to forgo prosecutions of

14 Cassandra Pollock, Houston-area lawmakers urge DA to investigate possible “non-existent” March primary
candidate, THE TEXAS TRIBUNE (Apr. 9, 2020), https://www.texastribune.org/2020/04/09/allegations-fake-candidate-
houstondraw-calls-investigation/.

14
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S.B. 1, certainly add up to the required “scintilla” of enforcement that Plaintiffs need to meet their
burden.

Indeed, Defendant Ogg’s discovery responses create a reasonable inference that she will
enforce the Criminal Provisions in S.B. 1. In written discovery, she admitted that since she took
office as District Attorney on January 1, 2017, her office has routinely received reports of
suspected election code violations but does not currently have data on whether such tips implicate
S.B. 1’s new criminal provisions. See Ex. A, Resp. Nos. 1 and 2. Given Ogg’s answers about
ongoing election law-related prosecutions brought by her office before S.B. 1 was enacted, there
is at least a genuine issue of material fact whether such enforcement.actions are likely to continue,
especially given that new crimes have been added to the State’s Election Code. See id. This
evidence alone permits the inference that she is willing to enforce the Criminal Provisions.

Defendant Ogg focuses, as she did in her miotion to dismiss, “almost exclusively on the
purported lack of actual or threatened enforcement of the challenged provisions.” MTD Order at
8. In so doing, she continues to “conflate[] the jurisdictional question with the merits question.”
Id. Although the instant motion ccines at a later procedural stage, the analysis is much the same.
Defendant Ogg still “has not affirmatively represented that she never intends to enforce the
challenged provisions,” so the Court must “assume a credible threat of prosecution.” /d. at §8-9.

Plaintiffs respectfully submit that a District Attorney who has committed herself to
prosecuting every known instance of election law violations, is known to routinely receive reports
of alleged violations, declines to disavow prosecution of S.B. 1’s Criminal Provisions, and who is
now statutorily constrained from making such a disavowal, presents far more than the “scintilla”

of enforcement needed to overcome sovereign immunity.'>

15 Even were the Court to find Defendant Ogg’s proposed stipulation meaningful, her limited exercise of prosecutorial
discretion could not overcome her clear connection to enforcement of the challenged Criminal Provisions. See, e.g.

15
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c. Sovereign immunity defenses are irrelevant to most of
Plaintiffs’ claims.

Finally, Plaintiffs emphasize that well-settled law establishes that no claim of sovereign
immunity can block causes of action arising under the VRA, the Americans with Disabilities Act
(“ADA”), and Rehabilitation Act. See Mi Familia Vota v. Abbott, 977 F.3d 461, 469 (“There is
no sovereign immunity with respect to Voting Rights Act claims.”); see 42 U.S.C. § 12202 (“A
State shall not be immune under the eleventh amendment to the Constitution of the United States
from an action in Federal or State court . . . for a violation of”” the ADA); Block v. Tex. Bd. of Law
Exam’rs, 952 F.3d 613, 619 (5th Cir. 2020) (“ A state entity waives sovereign immunity under §
504 of the Rehabilitation Act by accepting federal financial assistance.”).

2. Plaintiffs have standing under Articie III.

Defendant Ogg asserts that Plaintiffs cannot meet their standing burden because they
“cannot raise a genuine issue of material fact cnt whether [she] has prosecuted — or threatened to
prosecute — any of the” private plaintiffs for violations of S.B. 1’s Criminal Provisions. See MSJ
at 18. A claimant, however, need not““first expose himself to actual arrest or prosecution to be
entitled to challenge a statute that he claims deters the exercise of his constitutional rights.” Susan
B. Anthony List v. Driehaus, 573 U.S. 149, 158 (2014) (quoting Steffel v. Thompson, 415 U.S. 452,
459 (1974)). In addition to the standing arguments of the individual Plaintiffs, moreover, the
standing of Plaintiff organizations rests not on an impending prosecution, but on the burden on
their respective organizations of ensuring that none of their employees, volunteers, members, or

clients violates the Criminal Provisions.

Air Evac EMS, Inc., 851 F.3d at 518-19 (“Ex parte Young analysis turns on the complaint's context—including the
challenged state law and defendants—to determine whether ‘the state officer, by virtue of his office, has some
connection with the enforcement of the act.””) (quoting Ex Parte Young, 209 U.S. 123, 157 (1908).) As in Air Evac,
the fact that Defendant Ogg could, in theory, choose not to prosecute violations of S.B. 1 in the future cannot save her
sovereign immunity arguments given the evidence that shows the requisite enforcement connection. See id., see also
supra, Part I11.B.1.b.

16
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The proper test for standing to bring this pre-enforcement challenge is the test for
organizational standing, a version of the familiar tripartite framework requiring a plaintiff to
demonstrate injury in fact, causation, and redressability. Lujan v. Defs. of Wildlife, 504 U.S. 555,
561-62 (1992). “[ A]n organization may establish injury in fact by showing that it had diverted
significant resources to counteract the defendant’s conduct; hence, the defendant’s conduct
significantly and ‘perceptibly impaired’ the organization’s ability to provide its ‘activities—with
the consequent drain on the organization’s resources.”” N.A.A.C.P. v. City of Kyle, Tex., 626 F.3d
233, 238 (5th Cir. 2010) (quoting Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982)).

As this Court explained in denying Defendant Ogg’s identical arguments in her motion to
dismiss, the Fifth Circuit’s precedents hold that “an organization could have standing if it had
proven a drain on its resources resulting from counteracting the effects of the defendant's actions.”
MTD Order at 11 (quoting La. ACORN Fair Housing v. LeBlanc, 211 F.3d 298, 305 (5th Cir.
2000)). This Court concluded, “[t]hat is precisely what the Private Plaintiffs have alleged” in this
case. MTD Order at 11. In sum, if Plaiiitiffs can show a “drain on their resources” in response to
S.B. 1, Plaintiffs have shown injury in fact. The record now before the Court makes that showing.
Additionally, as set out below, Plaintiffs have also established organizational standing through
undisputed evidence that they have a serious intention to engage in protected activity arguably
proscribed by the Criminal Provisions and that they face a credible threat of prosecution
thereunder, and therefore the challenged laws have an impermissible chilling effect. See also
supra, Part II.C. If an Order of this Court enjoining Defendant Ogg from bringing prosecutions
under S.B. 1 would alleviate either that resource drain, the chilling effect, or both, Plaintiffs have

cleared the causation and redressability bars.

17
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The record further establishes Plaintiffs’ organizational standing because it contains
undisputed evidence of the Criminal Provisions’ impermissible chilling effect on protected activity
for which Plaintiffs now face a credible threat of prosecution. Throughout the discovery process,
Plaintiffs have detailed the ways in which S.B. 1 has forced the redirection of their scarce resources
toward educating their constituents about how to avoid violating the Criminal Provisions,
correspondingly reduced resources for staffing and servicing other critical components of their
missions, and chilled their political speech and other protected activity. See also supra, Part 11.C.
The following testimony and record evidence more than sufficiently raises triable issues of fact as
to Plaintiffs’ diversionary injuries:

e Ray Shackelford, testifying for HAUL, stated that the organization has had to
expend more resources educating voters abeut the Criminal Provisions, causing the
organization to “pull[] away from...Famiiy and Community Engagement activities
through [its] Education Department...[and] Housing Department.” Ex. D at
150:17-21. Mr. Shackelford furthertestified that the time and resources of full time
HAUL staff have been diverted-and drained, as those staff members themselves
need education on how to educate HAUL’s clients. /d. at 21:8-14.

e (Grace Chimene, on behaif of the League of Women Voters of Texas (“LWV TX”),
testified that the organization will need to move around resources due to a
“concern...for the safety of those members who may...be at risk of...criminal

penalty” under'the new ballot harvesting provisions. OCA App’x (Ex. H), Ex. 1,
LWVTX 30(b)(6) Dep. at 108:10-12.1°

16 See also OCA App’x (Ex. H), Ex. 1, LWVTX 30(b)(6) Dep. at 126:19-24 (LWVTX “tries to address” Section 7.04
“by shifting resources from other activities to educating people potentially subject to [it] about [it].”

LWVTX has members, including members with disabilities, who regularly vote by mail and intend to vote
by mail in the future, who will be harmed by SB1’s assistance requirements for voting by mail. ECF No. 611-1, Ex.
30, LeBombard Dec. 9 10-13; ECF No. 611-1, Exs. 118-119; ECF No. 611-1, Ex. 34, Lewis Dep. at 10:21, 44:25-
45:25, 47:11-25. Likewise, LWVTX has many members who serves as assistants to voters casting mail-in-ballots in
their communities; organizations and others will often ask LWVTX chapters and members to provide assistants. ECF
No. 611-1, Ex. 30, LeBombard Dec. 99 12; OCA App’x (Ex. H), at Ex. 4 ((“[The Potter County Elections Office]
helped this voter by contacting a member of our local League of Women Voters who agreed to go by the voter’s home
and assist her,” because “her eyesight has gotten so bad, she could not read the [VBM] application and fill it out™).

LWVTX has been forced to divert resources to educate voters about the changes resulting from SB1’s
changes to assistance requirements; to provide guidance to voters who use assistants while voting and to organizations,
individuals, and members who provide assistance; to answer questions from members and others about S.B. 1’s
changes to assistance requirements; and to design an alternative ABBM in an attempt to reduce the harm and confusion
from S.B. 1’s assistance requirements. ECF No. 611-1, Ex. 30, LeBombard Dec. § 15-18, 20-24, 26-28; OCA App’x

18



Case 5:21-cv-00844-XR Document 638 Filed 06/23/23 Page 25 of 35

e The Arc of Texas CEO Jennifer Martinez testified that “requiring folks to sign a
oath that could end in criminal penalties is an additional burden for Texans with
disabilities to vote” created by S.B. 1, and her organization will need to devote
resources to combat this new burden. Ex. E at 72:19-21. She further stated: “We
believe that a barrier is placed in front of anybody with a disability who is looking
to vote when there is a criminal penalty for filling out a form incorrectly that’s a
concern and is a barrier in our minds.” Id. at 74:7-11.

e Delta Sigma Theta representative Michelle Brown noted that the organization will
have to devote resources to “retraining” its members ‘“because what’s most
concerning to us...that [voters are] subjected possibly to criminal penalties.” Ex. F
at 144:11-17. When asked if the Criminal Provisions had caused the organization
to spend any money thus far, Brown stated: “Absolutely, in re-educating the
members so that...we can mitigate the possibility of any criminal penalties against
any of our members or volunteers,” Delta Sigma Theta Dep. at 147:21-148:2.

e Angelica Razo, on behalf of MFV, testified that the organization was directing
resources to supporting people who provide riuch-needed assistance to voters but
are afraid of falling foul of S.B. 1. Ex. G at 185:23-186:4. MFV had to update its
training, diverting resources away from voter mobilization and toward efforts to
keep staff and volunteers in compliance with S.B. 1. Id. at 59:23-60:2.

e Deborah Yeilin Chen, on behaif of OCA-GH, testified that her organization is
concerned that its members “who want to be good citizens” by either voting or
helping others will be entrapped by S.B. 1, which “potentially makes them
criminals.” OCA App’x (Ex. H), Ex. 9, OCA-GH 30(b)(6)Dep. at 207:18-22. She
described the organization’s directing Harris County voters to the County’s election
website instead o providing assistance materials directly because the law “removes

(Ex. H), Ex. 1, LWVTX 30(b)(6) Dep. at 102:23—-103:23; ECF No. 611-1, Exs. 128-139; OCA App’x (Ex. H), Exs.
3-4, 6-7. LWVTX has also spent significant time speaking with the media to raise awareness about changes under
S.B. 1, including to help educate voters about changes related to voter assistance. ECF No. 611-1, Ex. 30, LeBombard
Dec. §21; OCA App’x (Ex. H), Ex. 5. This has caused LWVTX to turn away from its usual goals of increasing voter
turnout among low-propensity and first-time voters. ECF No. 611-1, Ex. 30, LeBombard Dec. § 26; OCA App’x (Ex.
H), Ex. 1, LWVTX 30(b)(6) Dep. at 89:7-91:2, 138:12—19; ECF No. 611-1, Ex. 107 (LWVTX strategic goals are to
increase voter registration rates and reach low-propensity voters); ECF No. 611-1, Ex. 154 (“This past election we
were intensely focusing on the VBM process with our voter education.”).

LWVTX staff, members, or volunteers are also paid or receive what could be perceived as compensation
under Section 7.04 to engage in-person voter interactive activities, such as voter registration drives and candidate
forums, during which it or its members could violate Section 7.04 of S.B. 1, and local LWVTX leagues periodically
endorse local ballot measures. OCA App’x (Ex. H), Ex. 2, LeBombard Supp. Dec. f 3—6 & Attachment A; OCA
App’x (Ex. H), Ex. 1, LWVTX 30(b)(6) Dep. at 106:8—112:9, 113:21-114:7; OCA App’x (Ex. H), Ex. 1, LWVTX
30(b)(6) Dep. at 10:23—11:7; ECF No. 611-1, Exs. 110-112; OCA App’x (Ex. H), Exs. 6, 8. Section 7.04 thus chills
LWVTX members and volunteers, as well as voters, from engaging in their desired get out the vote efforts and from
speaking about any endorsed ballot measures. OCA App’x (Ex. H), Ex. 1, LWVTX 30(b)(6) Dep. at 113:21-114:7,
123:21-124:10, 126:12-128:2.
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[OCA-GH] from being in an in-person situation” that might entail “some kind of
criminal violation” Id. at 271:21-272:2."

e Bob Kafka, on behalf of REVUP-Texas, testified that the organization has “had to
move our focus . . . [Other education issues have] taken a back seat since S.B. 1. 1
think about five or six of our podcasts have related directly to Senate Bill 1 where
our original plans was to start doing a much more intensive . . . education [on other
issues].” OCA App’x (Ex. H), Ex. 11, REVUP 30(b)(6) Dep. at 25:12-17. “[S.B.
1] has coincided with the increase of the disability vote . . . [so] the good part is that
the number of people who are more involved in the voting process is a positive. But
then S.B. 1 has just . . . take[n] up a predominant amount of our time. So it seems
like it’s omnipresent.” Id. at 35:2-9. “[Section 6.06 potentially] criminalizes . . . a
community attendant who in good faith is assisting a person. And because of the
narrowing of what assistants can do [they] are putting themselves in jeopardy . . .
And that is the chilling effect....” Id. at 142:10-20.8

e Testimony from LULAC’s President that the organization “has had difficulty
recruiting “volunteers who are willing to assist with mail-in ballot related assistance
programming” due to S.B. 1’s criminal provigions, which has caused LULAC to
have its local councils in Texas “end[] all'programming specifically meant to
encourage Latino seniors to vote by mail through.” LULAC Decl. 99 18-19.
LULAC has, as a result, been forced “to divert significant resources from other

17 Prior to passage of S.B. 1, OCA-GH routinely provided mail-in voting assistance at local community centers and
early vote centers, as well as during in-person_ ¢andidate forums, Asian American and Pacific Islander (“AAPI”)
candidate “meet and greets,” mail-in voting training sessions, voting machine trainings, exit polling activities, and
door knocking, canvassing, and other field ¢ampaign activities, ranging from helping Chinese-speaking, often elderly
and/or limited English proficiency voters-.complete their ABBMs, mail-ballots, and registration forms, to explaining
the election process and what was oncthe ballot to first-time AAPI voters. OCA App’x (Ex. H), Ex. 10, Chen. Supp
Dec. 94/ 4-15. OCA-GH focused its resources on in-person, in-depth, and repeat interactions with individual voters,
which in its experience has a high success rate in motivating people to go vote. Id. § 27. Since S.B. 1’s passage,
however, OCA-GH has ceased providing mail-in voting assistance, as well as severely scaled back the scope of its
communications during activities at which mail-in ballots may be present, due to the fear of criminal prosecution
under S.B. 1 Sections 6.06 and 7.04. Id. ] 17-27. OCA-GH has also been forced to pivot its time, energy, and
resources away from its prior focus on in-depth voter outreach interactions to instead attempting to generate as many
surface-level interactions (i.e., which do not run afoul of S.B. 1) as possible, which do not have as great an impact as
before. /d. § 27. Moreover, carrying out an “S.B. 1-risk assessment” with respect to each of OCA-GH’s programs
requires substantial staff time, as does training new staff or members to avoid such risk. /d. § 24; see also OCA App’x
(Ex. H), Ex. 9, OCA-GH 30(b)(6) Dep. at 210:8-21 (explaining that it takes “time and resources” to “try[] to
understand what can or cannot be done under [S.B. 1]” and fear that even “providing bottled water to people” is “some
kind of compensation because everything has an economic value”), id. at 212:21-214:1 (similar), 215:19-219:4
(explaining ways in which S.B. 1 has curtailed OCA-GH’s desired conduct and that S.B. 1 “require[s] us to be much
more careful about how we’re doing canvassing or, frankly, doing any, you know, assistance type of events”). id. at
220:1-8 (“The most immediate harm for our members” and the community is “the lack of ability for them to actually
get assistance,” particularly the language assistance OCA-GH can provide).

18 REVUP-Texas continues to divert resources concerning voter assistance restrictions imposed by S.B. 1,
including by answering questions from the disability voting community about the assistor requirements through its
outreach and office time. OCA App’x (Ex. H), Ex. 12, Kafka Supp. Dec. f 18-20. REVUP-Texas has also identified
REVUP members who fear they will not be able to receive mail-in voting assistance due to S.B. 1 Section 6.06. See
Pls. Opp. to State-Defendants” Mot. for Summ. J., Section II.d.
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programming” to ensure “LULAC’s members and other Latino constituents are
able to vote in spite of SB 1’s new requirements|[.]” /d. 9 22.

e Testimony from Texas AFT’s President that the group “has been forced to
significantly alter its canvassing and get-out-the-vote strategy, shifting away from
using volunteer and paid field organizers.” AFT Decl. § 10. Because these
volunteers and field organizers must now use less effective methods to engage
voters, AFT must “divert resources away from its volunteer recruitment effort to
support its day-to-day phone banks focused on voter persuasion.” Id. 9 12.

These facts more than establish triable issues of material fact as to Plaintiffs’ injury for purposes
of standing.

Rather than engage with this evidence, Ogg poses a rhetorical question: “[1]f the office of
District Attorney Ogg has not taken any action to enforce the laws on which ‘education efforts’
are ongoing, how could those claimed ‘injuries’ ever be propeily correlated to conduct by District
Attorney Ogg?” MSJ at 23. The law, however, does not require an imminent arrest for a pre-
enforcement challenge to be viable; see Susan B Anthony List, 537 U.S. at 158; and the injuries
Plaintiffs suffer are the chilling effect on_their activities, the resource drain, and the attendant
impairment of other mission-critical programs caused by having to change programs and retrain
staff, volunteers, members, and clients in order to obviate the risk of prosecution by Ogg’s office.
See Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982) (holding that “there can be no
question” that an organization has suffered an injury in fact when its activities are “perceptibly
impaired” by resource drain). Plaintiffs need not show that Defendant Ogg plans to prosecute them,
but rather that the injury they currently suffer would dissipate with an Order barring future
prosecutions for violating the provisions that are currently causing the resource drain. Finally, to
the extent the specific prosecutorial policies or practices of Defendant Ogg’s office were ever

relevant, the sections of the Election Code that require District Attorneys to investigate allegations

of election crimes at the direction of the Attorney General or whenever presented with alleged
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violations by two or more registered voters, Texas Election Code §§ 273.001, 273.002, as well as
the newly enacted H.B. 17, undercut her standing arguments. See supra, Part I11.B.1.b. Unable to
disavow future prosecutorial actions as a matter of state law, Ogg cannot now rely upon her lack
of prosecutorial conduct to date to defeat Plaintiffs’ standing. Plaintiffs will be required to divert
their resources on an ongoing basis to avoid having their constituents face future investigation and
prosecution in Harris County. They have therefore shown a triable issue of fact as to their standing.

C. The Record Demonstrates a Triable Issue of Material Fact as to Each Claim
Asserted Against Kim Ogg.

Ogg’s so-called merits-based arguments, MSJ at 23-29, do little more than recycle her
earlier positions concerning sovereign immunity and standing. Recasting these questions as
“merits” issues cannot obscure the fact that, as to every claim against Ogg, there exists at the very
least a triable issue of material fact that forecloses summary judgment.

To avoid submitting duplicative arguments, Plaintiffs’ responses below incorporate by
reference the memoranda in opposition to State Defendants’ and Intervenor-Defendants’ summary
judgment motions in this consolidated action.

1. Constitaiional Claims

That 42 U.S.C. § 1983 provides for prospective relief against constitutional violations is
an uncontroversial proposition. See Will v. Mich. Dep't of State Police, 491 U.S. 58, 71, n. 10
(1989) (“Of course a state official in his or her official capacity, when sued for injunctive relief,
would be a person under § 1983 because ‘official-capacity actions for prospective relief are not
treated as actions against the State.’”) (quoting Kentucky. v. Graham, 473 U.S. 159, 167, n.14
(1985)). Yet Ogg insists that she is entitled to summary judgment “[a]bsent proof that her office
has taken any action with respect to the [Criminal Provisions].” MSJ at 23. This argument ignores

that a pre-enforcement § 1983 challenge to a statute is proper against any official who “may or
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must take enforcement actions” under the law at issue. See Whole Women’s Health, 142 S. Ct. at
535-36.

Ogg was named as a Defendant because, for Harris County, she is the one official vested
with the authority to enforce the Criminal Provisions, not because Plaintiffs drew her name out of
a hat to serve as an “all-purpose placeholder.” MSJ at 24; see also Stephens, 663 S.W.3d at 52
(noting that district attorneys have “the specific duty” to “[r]epresent the state in a criminal
prosecution for election law violations.”). She “may or must take enforcement actions” because
Texas Election Code § 273.001 requires her to investigate any allegation of election-related
criminal conduct that is presented by two or more registered voters.in her county. The Attorney
General, moreover, has significant control and influence over her enforcement discretion, as he
holds the authority to “direct [any] county or district attcrney . . . to conduct or assist the attorney
general in conducting the investigation.” Tex. Eiec. Code § 273.002. Indeed, Ogg’s proposed
stipulation was notably silent as to her statutory duty to facilitate investigations of S.B. 1
violations, even as she offered to refrain from enforcing S.B. 1 temporarily. See MSJ, Ex. 2.
Finally, any remaining doubt as to-whether Ogg “may or must” enforce the Criminal Provisions is
diminished by H.B. 17, which prohibits prosecutors from disavowing the prosecution of any type
of criminal offense under penalty of removal from office. H.B. 17 § 1.

2. Title 11 of the ADA

Plaintiffs hereby incorporate by reference their contemporaneously filed opposition to the
State Defendants’ motion for summary judgment on Plaintiffs’ ADA and Rehabilitation Act
claims. See Pls.” Opp. to State Defendants” Mot. for Summ. J. on ADA and Rehabilitation Act

Claims.
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3. Section 504 of the Rehabilitation Act
Plaintiffs hereby incorporate their contemporaneously filed opposition to the State
Defendants’ motion for summary judgment on Plaintiff’s Section 504 claims. See id.
4. Section 208 of the VRA
Plaintiffs hereby incorporate by reference their contemporaneously filed opposition to the
Intervenor-Defendants’ motion for summary judgment on Plaintiffs’ Section 208 claims. See Pls.’
Opp. to Intervenor-Defendants’ Mot. for Summ. J., Part II.
5. Section 2 of the VRA
Defendant Ogg does not dispute that the Criminal Provisions violate Section 2 of the
Voting Rights Act causing injuries to Plaintiffs, but she argues that she lacks a connection to those
injuries.!” Here again, however, whether Plaintiffs’ injuries have a sufficient connection to District
Attorney Ogg is a question that was answered by this Court nearly a year ago. See supra, Part
II1.B.2. There, this Court held:

Ogg has authority to prosecute criminal violations of the Election Code. An
injunction prohibiting Ogg irom enforcing the challenged S.B. 1 provisions

that create criminal offenses will, at least partly, redress the injuries that
[Plaintiffs have] suffered. MTD Order at16.

It is unclear why Ogg’s causality argument should merit renewed consideration at the summary
judgment stage, particularly as the motion does not dispute that the Criminal Provisions violate
Section 2 of the VRA. Indeed, the claim that “there is no administrative or statutory requirement
that District Attorney Ogg ever apply the challenged laws in the future,” MSJ at 29, is belied by

Texas Election Code § 273.001 (requiring district attorneys to investigate all alleged violations of

19 Ogg appears to assert that there is no connection between herself and any “inequality in the opportunities of minority
and non-minority voters to elect their preferred representatives,” MSJ at 28 (internal quotations removed). This
assertion ignores that the Criminal Provisions erect barriers to the act of voting by preventing the regulation of poll
watchers, S.B. 1 §§ 4.06, 4.09; and by creating criminal penalties for activities that are part of voter outreach and
assistance, S.B. 1 §§ 6.04, 6.05, 6.06, 7.04. As such, an injunction against the enforcement of those Provisions by Ogg
will remedy voting-related harms that are directly addressed by Section 2 of the VRA.
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the Election Code that are referred to them); Texas Election Code § 273.002 (authorizing the
Attorney General, in the exercise of investigatory powers under the Election Code, to “direct the
county or district attorney” to conduct, or assist the Attorney General in conducting, investigations
of alleged violations); and H.B. 17 § 1 (providing for the removal of any district attorney who

adopts a policy that “prohibits or materially limits the enforcement of any criminal offense”).

IvV. CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that District Attorney Ogg’s

request for summary judgment be denied in its entirety.
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