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ISSUES PRESENTED

1.) Under the relevant state and federal laws, what
factors should the Wisconsin Supreme Court consider in
evaluating or creating new maps?

2.) The Petitioners ask the Wisconsin Supreme Court to
modify existing maps using a “least-change” approach. Should
the Court do so, and if not, what approach zhould it use?

3.) Is the partisan makeup of districts a valid factor for
the Wisconsin Supreme Court t0 consider in evaluating or
creating new maps?

4.) As the Wisconsin Supreme Court evaluates or
creates new maps, what litigation process should it use to
determine a constitutionally sufficient map?

INTRODUCTION

This Court asked all parties to address the four issues

set forth above. Below, the BLOC Petitioners address each

issue in turn. In short:



Section I outlines the various factors this Court is
required to consider (subsection A), those it should consider
(subsection B), and then those it may not or should not consider
(subsection C).

Section II explains why this Court should reject
Petitioners’ proposed least-change approach. Petitioners’
invitation is irreconcilable with the text of the Wisconsin
Constitution (subsections A and B), finds no support in
precedent or history (subsection C), and creates perverse and
undesirable incentives (subsection D).

Section III explains why it is essential that this Court
consider the partisan effects of any maps it evaluates. The
BLOC Petitioners represent nonpartisan interests and seek fair
maps that promote fundamental small-d democratic values.
Article 1, section 22 of the Wisconsin Constitution compels
fair maps. The Court cannot adhere to the guardrails of that

provision if it ignores the political data that demonstrate



whether the maps this Court imposes reflect the political will
of Wisconsin’s voters.

Section IV lays out the BLOC Petitioners’ proposed
process and schedule for litigating this case. This includes
managing expedited discovery (subsection A), and holding a
short trial that allows for the efficient presentation of evidence
and testing of that evidence through the essential crucible of
adversarial litigation (subsection B). It also explains how to
mesh a workable schedule for trial in this Court with the
anticipated trail before the federal court, scheduled to begin on
January 31, 2022 (sabsection C).

ARGUMENT

I. The Court Must Consider The State And Federal
Constitutional And Statutory Criteria Governing
Apportionment Of State Legislative Districts; It May
Consider Other Traditional Redistricting Criteria.

Under relevant state and federal law, in evaluating or

creating new state legislative districts, the Court must consider



(1) population equality, (2) compliance with the federal Voting
Rights Act, (3) compactness, (4) contiguity, and (5)
preservation of the unity of political subdivisions.

Federal authority also teaches that the Court may
consider so-called “traditional redistricting criteria,” including
(1) preservation of communities of interest, (2} the partisan
makeup of districts, and (3) incumbents’ residences. Most of
these considerations are included ‘in the Guidebook to
Redistricting in Wisconsin 2020, written by the nonpartisan
Legislative Reference Burcau (LRB).! The Legislature itself

cites this as a resotirce, demonstrating these considerations’

! See 2020 Wis. Legislative Reference Bureau, Redistricting in
Wisconsin 2020: The LRB Guidebook 5-22 (2020), available at
http://legis.wisconsin.gov/misc/Irb/wisconsin_elections_project/redistrict
ing_wisconsin_2020 1 2.pdf (hereinafter “LRB Guidebook™). The
Legislature’s “Draw Your District Wisconsin” webpage, which includes
information about the redistricting process, provides a link to this Guide,
stating that the Guide “explain[s] the law, principles, and process of
redistricting in Wisconsin.” See About, Draw Your District Wisconsin,
https://drawyourdistrict.legis.wisconsin.gov/About (last visited Oct. 25,
2021).




general acceptance and use in the Wisconsin redistricting
process.

There are also criteria that the Court may not or should
not consider, including excessive and unjustified use of race,
unfairly or arbitrarily advantaging one political party, and
retention of core populations from existing districts.

A. Factors that the Court Must Consider

1. Population Equality

The United States Constitution and the Wisconsin
Constitution require members of Congress and of the
Wisconsin Legislatute to be elected on the basis of equal
representation. U.S. Const. art. I, § 2; Wis. Const. art. IV, § 3.
Accordingly, this Court must ensure population equality
among districts in evaluating or creating new maps.

The U.S. Constitution mandates population equality
across districts under the “one person, one vote” principle for

both congressional representatives, Wesberry v. Sanders, 376



U.S. 1, 18 (1964), and state legislators, Reynolds v. Sims, 377
U.S. 533, 568 (1964). This requirement has been directly
applied by federal courts redrawing Wisconsin’s districts. See,
e.g., Arrington v. Elections Bd., 173 F. Supp. 2d 856, 860 (E.D.
Wis. 2001). This Court has interpreted the Wisconsin
Constitution to likewise guarantee that each citizen shall have
substantially equal legislative representaticn. See State ex rel.
Reynolds v. Zimmerman, 22 Wis. 2d 544, 564, 126 N.W.2d 551
(1964).

States must draw congressional districts with
populations as close to perfect equality as possible. Evenwel v.
Abbott, 578 11.S. 54, 136 S. Ct. 1120, 1124 (2016). For state
and local districts, minor deviations are permissible to
accommodate legitimate traditional districting objectives. /d.;
see also Brown v. Thomson, 462 U.S. 835, 842 (1983); Connor
v. Finch,431 U.S. 407,418 (1977); White v. Regester,412 U.S.

755, 764 (1973).



2. Compliance with the Voting Rights Act

In evaluating or creating new maps, this Court must also
consider whether those maps comply with Section 2 of the
Voting Rights Act. Section 2 prohibits any “standard, practice,
or procedure” that, interacting with social and historical
conditions, impairs a protected minority group’s ability to elect
its candidates of choice on an equal basis to other voters. See
52 U.S.C. § 10301; Voinovich v. Quilier, 507 U.S. 146, 153
(1993). One such practice or procedure includes establishing
electoral districts that -'dilute minority voters’ power.
Thornburg v. Gingles, 478 U.S. 30, 47-51 (1986) (applying
Section 2 to invalidate multi-member districts); accord League
of United Latin Am. Citizens v. Perry, 548 U.S. 399, 495-96
(2006) (Roberts, C.J., concurring) (recognizing “that
‘manipulation of [single-member] district lines’ could also
dilute minority voting power if it packed minority voters in a

few districts when they might control more, or dispersed them



among districts when they might control some” (quoting
Voinovich, 507 U.S. at 153-54)). Dilution of minority voting
strength “may be caused by the dispersal of [minority voters]
into districts in which they constitute an ineffective minority of
voters or from the concentration of [minority voters] into
districts where they constitute an excessive majerity.” Gingles,
478 U.S. at 46 n.11. The Gingles Coust identified three

preconditions for Section 2 obligatios:

(1) Whether the minority grcup is “sufficiently large and
geographically compact as 1o constitute a majority in a
single-member district’;

(2) Whether the minority group is “politically cohesive”;
and

(3) Whether the white majority votes “sufficiently as a
bloc to enable it—in the absence of special
circumstances...—to usually to defeat the minority’s
preferred candidate.”

Id. at 50-51.
For plaintiffs to prove Section 2 liability, they must
prove that it is possible to draw a district with over 50% of the

relevant voting age population. Bartlett v. Strickland, 556 U.S.



1, 19-20 (2009). But maps enacted by states, or imposed by
courts, need not include “majority minority” districts to
achieve Section 2 compliance; that inquiry turns on a
functional analysis of a district’s electoral performance for the
minority community, not any arbitrary demographic threshold.
Id. at 23 (stating that “§ 2 allows States to cheose their own
method of complying with the Voting Rights Act, and we have
said that may include drawing crossover districts” (internal
citations omitted)); see also Cooper v. Harris, 137 S. Ct. 1455,
1472 (2017). Assessing prongs two and three of the Gingles
test requires a statistical analysis of election results to
determine the‘degree of racially polarized voting.

The Court might also assess whether, under the totality
of the circumstances, members of any racial groups in question
have less opportunity than other members of the electorate to
participate in the political process and to elect representatives

of their choice. 52 U.S.C. § 10301(b). The factors to be



considered under a totality-of-the-circumstances assessment

include:

(1) “the extent of any history of official discrimination in
the state or political subdivision that touched the right of
the members of the minority group to register, to vote, or
otherwise to participate in the democratic process”;

(2) “the extent to which voting in the elections of the state
or political subdivision is racially polarized”;

(3) “the extent to which the state or political subdivision
has used unusually large election districts, majority vote
requirements, anti-single shot provisions;'er other voting
practices or procedures that may enhanice the opportunity
for discrimination against the minority group™;

(4) “if there is a candidate slating process, whether the
members of the minority group have been denied access
to that process”;

(5) “the extent to which members of the minority group in
the state or political subdivision bear the effects of
discriminatienin such areas as education, employment
and healtti,” which hinder their ability to participate
effectively in the political process”;

(6) “whether political campaigns have been characterized
by overt or subtle racial appeals”;

(7) the extent to which members of the minority group
have been elected to public office in the jurisdiction”;

(8) “whether there is a significant lack of responsiveness

on the part of elected officials to the particularized needs
of the members of the minority group”;

10



(9) “whether the policy underlying the state or political
subdivision’s use of such voting qualification,
prerequisite to voting, or standard, practice or procedure
is tenuous.”

Gingles, 478 U.S. at 36-37 (quoting S. Rep. No. 90-417, at 28—
29 (1982), reprinted in 1982 U.S.C.C.A.N. 177, 206-07).

Failure to conduct the required Section 2 analysis—or
an erroneous determination under that analysis—risks the
invalidation of a map approved or created by this Court for
noncompliance with federal law.

3. Compactress

This Court must c¢onsider compactness for Assembly
districts and may censider compactness for Wisconsin Senate
and congressional districts. Compactness is “the principle that
districts should be reasonably geographically compact,
meaning that the distance between all parts of a district is
minimized.” LRB Guidebook at 14. The Waisconsin
Constitution explicitly requires Assembly districts “be in as

compact form as practicable,” Wis. Const. art. IV, § 4, thereby

11



necessitating consideration of compactness in evaluating
Assembly maps. There are a number of different metrics for
measuring compactness. Two examples are the Reock and
Polsby-Popper measures.?

There is no requirement, under federal or state law, to
consider compactness for Wisconsin Senate or.congressional
districts. See Shaw v. Reno, 509 U.S.“630, 647 (1993).
However, the U.S. Supreme Court has recognized compactness
as a traditional districting principle, an objective factor that
might “serve to defeata claim that a district has been
gerrymandered on racial lines.” Id.

Accordingly, this Court must consider compactness for
state Assembly maps and may elect to do so for state Senate

and maps.

2 See, e.g., What Are Measures of Compactness?, Caliper,
https://www.caliper.com/glossary/what-are-measures-of-compactness.htm
(last visited October 25, 2021).

12



4. Contiguity

This Court must consider contiguity for Wisconsin
legislative districts and may consider contiguity for
congressional districts. The Wisconsin Constitution requires
that Assembly and Senate districts be made up of contiguous
territory, Wis. Const. art. IV, §§ 4-5, meaning that such
districts may not be divided into discrete pieces, except for
islands and municipal islands, Wis. Stat. § 5.15(2)(f)3.

Accordingly, this Court must consider contiguity for
state legislative maps.

5. Preservation of the Unity of Political
Subdivisions

This Court must consider the preservation of political
subdivisions for Assembly districts and may consider such
preservation for state Senate and congressional districts. The
Wisconsin Constitution requires that Assembly districts “be
bounded by county, precinct, town or ward lines.” Wis. Const.

art. IV, § 4. This requirement has historically been considered

13



when assessing maps’ population deviation. See Zimmerman,
22 Wis. 2d at 564. However, at times, “splitting [] municipal
boundaries is necessary to adhere to the one person, one vote,
principle.” Wis. State AFL-CIO v. Elections Bd., 543 F. Supp.
630, 636 (E.D. Wis. 1982).

Accordingly, this Court must consider..whether any
Assembly maps evaluated or created might fracture county,
precinct, town, or ward political subdivisions.

Related to the consideration of political subdivisions,
per the Wisconsin Constituition, “no assembly district shall be
divided in the formation of a senate district.” Wis. Const. art.
IV, § 5. Theretore, in evaluating or creating Wisconsin Senate
maps, this Court must ensure not to bisect a single Assembly

district into multiple Senate districts.

14



B. Factors That The Court May Consider.
1. Preservation of Communities of Interest

This Court may also consider the preservation of
communities of interest in evaluating or creating new maps.
Considering the preservation of communities of interest
dovetails with the above Section 2 Voting Rights Act
requirement, because “[o]ne important aspecet of this concern
is avoiding any dilution in the voting strength of racial and
ethnic minorities.” See Wis. State AFL-CIO, 543 F. Supp at
636. Federal courts have previously recognized the importance
of considering communities of interest in Wisconsin, including
the communiti¢s of Black residents in Milwaukee County. Id;
Baumgart v. Wendelberger, Nos. 01-C-0121 & 02-C-0366,
2002 WL 34127471, *7 (E.D. Wis. May 30, 2002) (respecting
“traditional communities of interest in the City of
Milwaukee”), amended, 2002 WL 34127473 (E.D. Wis. July

11, 2002).

15



The preservation of communities of interest reaches
beyond racial and ethnic communities to include other
communities. Accordingly, beyond concerns with violating the
Voting Rights Act, preserving communities of interest is a
traditional districting principle consistently enumerated by the
U.S. Supreme Court. See, e.g., Evenwel, 578 US. 54, 136 S.
Ct. at 1124. The LRB also recognizes the preservation of
communities of interest as a traditional redistricting principle.
LRB Handbook at 17. Therefore, this Court ought to consider
the preservation of communities of interest in its evaluation or
creation of maps.

2, Incumbents’ Residences

This Court may consider incumbency when evaluating
or creating maps, but there is no federal or state requirement
that incumbency protection be considered in districting. See,

e.g., Baumgart, 2002 WL 34127471 at *3. The LRB

16



recognized as much, excluding incumbency from the list of
traditional redistricting criteria included in its guide.

When the benchmark map is not an unfair partisan
gerrymander, proposed new maps that include numerous
paired incumbents may indicate an effort to provide one party
with an unfair advantage. See id. at *4. But where, as here, see
infra, Section III, the benchmark plan ig“an unfair partisan
gerrymander, a neutral new plan will by necessity pair some
incumbents. See Robert Yablon, Gerrylaundering, Univ. of
Wis. L. Studies Research Paper No. 1708, p. 15 (Aug. 23,
2021), 97 N.Y.U< L. Rev. (forthcoming 2022)° In that
circumstance  the pairing of incumbents will be evidence of a

plan whose aim is not to unfairly benefit one political party.

3 Available at
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3910061

(last accessed Oct. 25, 2021). As Professor Yablon explains, a tool of
creating a gerrymander is to “shack” multiple incumbents from the
disfavored party into a single district, and a tool of preserving the
gerrymandering is to “stock” new districts with incumbents and most of
their existing constituents, separate from each other.
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3. Partisan Makeup of Districts

As discussed in depth below, see infra, Section III, this
Court should consider partisan makeup of districts in
evaluating or creating new maps. Article I, section 22 of the
Wisconsin Constitution requires this Court to ensure that any
map it imposes adheres to principles of justice, moderation,
temperance, and foundational democratic principles. The U.S.
Supreme Court has explained that partisan gerrymanders are
unjust and incompatible with democratic principles. Rucho v.
Common Cause, 139 S. Ct. 2484, 2506 (2019) (“Excessive
partisanship in districting . . . ‘is incompatible with democratic
principles’ . . ..” (quoting Ariz. State Legislature v. Ariz. Indep.
Redistricting Comm’n, 576 U.S. 787, 791 (2015))). This Court
is obligated to ensure that it does not—intentionally or
unwittingly—impose a plan with unfair partisan advantage.

The Court can do so only by analyzing the plans’ partisan
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implications in light of the established voting preferences of
Wisconsin voters.

C. Factors That The Court May Not Or Should
Not Consider.

1. Excessive and Unjustified Use of Race

The Court may not engage in excessive and unjustified
use of race in drawing maps and must assess if there was
excessive and unjustified use of race if it evaluates maps. See
Shaw, 509 U.S. at 647-49. Race cannot predominate as the
factor motivating a map in the absence of a compelling reason,
such as compliance with the Voting Rights Act. Miller v.
Johnson, 515 U.S. 900, 916 (1995). The Court can avoid race
predominatinig by considering concerns relevant to Section 2
of the Voting Rights Act and racial and ethnic communities of

interest, along with the race-neutral factors listed above.
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2. Unfairly or Arbitrarily Advantaging One
Political Party

Courts have recognized the need to avoid unfairly or
arbitrarily advantaging one political party over another.
“Judges should not select a plan that seeks partisan advantage”
and must not impose a plan where “one party can do better than
it would do under a plan drawn up by persons having no
political agenda.” Prosser v. Elections Bd., 793 F. Supp. 859,
867 (W.D. Wis. 1992).

3. Core Retention

“Core retention’’1s the practice of “retaining previous
occupants in new legislative districts.” Baumgart, 2002 WL
34127471, *5 (citing Karcher v. Daggett, 462 U.S. 725, 740
(1983)). While core retention has been acknowledged at-times
as a valid consideration for districting, see, e.g., Karcher, 462
U.S. at 740-41, it should not weigh heavily in this Court’s
evaluation or creation of maps. Core retention is frequently not

included in lists of traditional districting criteria. See, e.g.,
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Shaw, 509 U.S. at 647. The LRB also excluded core retention
from the list of traditional redistricting criteria included in its
guide.

Underscoring this conclusion, this Court held long ago
that

The requirement that such apportionment shall be made
at the first session of the legislature after the'taking of
such census very clearly indicates that the census so taken
is to be the basis of such apportionmeni; otherwise the
apportionment might as well be made the year prior to the
taking of such census as the first session of the legislature
thereafter.

State ex rel. Lamb v. Cunningham, 83 Wis. 90, 149, 53 N.W.
35 (1892). In addition,as discussed further below, see infra,
Section III, given that the maps enacted last decade
implemented extreme partisan gerrymanders, Whitford v. Gill,
218 F. Supp. 3d 837, 910 (W.D. Wis. 2016), vacated and
remanded on standing grounds by Gill v. Whitford, 138 S. Ct.
1916 (2018)), consideration of core retention would only

replicate and further entrench the skewed nature of
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Wisconsin’s maps. See Nicholas O. Stephanopoulos, The
Consequences of Consequentialist Criteria, 3 U.C. Irvine L.
Rev. 669, 706 (2013) (“[R]espect for prior district cores ... has
only adverse effects. The requirement increased partisan bias
and the average margin of victory and decreased the share of
competitive districts and the level of electoral responsiveness
in state legislative elections.”).* Accordingly, and consistent
with Lamb, this Court should consider Wisconsin as it iS now,
not as it was a decade ago.

II. The “Least Change” Approach Suggested By The
Petitioners Is Constitutionally Infirm.

Petitioners-ask this Court to take an approach to
deciding this case that is unprecedented as a matter of
Wisconsin law and that is unjustified and inappropriate here.

They propose that the Court employ a method for adopting new

* Available at: https:/scholarship.law.uci.edu/ucilr/vol3/iss3/10 (last
accessed Oct. 25, 2021).
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state legislative districts, the so-called “least-change”
approach, that not only has no support in Wisconsin law, but
that if employed, would radically depart from this Court’s
extensive precedent in interpreting and applying the express
language of state statutes and the Wisconsin Constitution. That
approach would wreak extraordinary damage on fundamental
democratic principles reflected in the Wisconsin Constitution
and statutes, and disturb fundamental tenets of judicial
interpretation.

As explained below, Petitioners’ suggestion that the
Court elevate and prioritize a single criterion found nowhere in
the constitutional provisions governing apportionment—the
abstract principle of minimizing changes to existing district
boundaries—should be rejected. Instead, the Court should
follow the same approach it undertakes in all other contexts: it
should identify and apply the controlling law, including the

express text of the state constitutional provisions governing
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apportionment, to the case at hand. The Court should approach
the task of adopting new state-legislative districts by following
the criteria expressly set forth in law. See supra, Section I.
Courts have engaged in this analysis—applying the
constitutional and statutory criteria courts must consider,
sometimes also weighing factors courts may- consider, but
avoiding the criteria courts must not consider—for decades in
Wisconsin. Federal courts were called on to draw state
legislative maps following the 1980 Census, (Wis. State AFL-
CIO), the 1990 Census: (Prosser), and the 2000 Census
(Baumgart). The tedistricting approach employed by the
federal courtsprovides a roadmap for this Court, which must
apply all the same constitutional and statutory criteria.

When construing state statutes and the Wisconsin
Constitution, this Court must follow the express language that
the Legislature (in the case of statutes) or the People (in the

case of the Constitution) chose to include. Courts may not add
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to the express language nor subtract from it; they must give
effect to every word, and not interpret and apply statutes and
constitutional provisions in a way that renders express
language meaningless. Petitioners’ request that this Court
apply a “least change” approach to imposing new state
legislative districts violates that fundamental rule. It would
write into the Constitution language that is not there, and it
would render express language that does appear meaningless.
This Court should reject that approach for the reasons

identified below.
A. Petitigriers’ Approach Would Write Into The
Wisconsin Constitution A “Least Change”

Requirement That Does Not Exist In The
Text.

Article 1V, section 3 of the Wisconsin Constitution
governs this Court’s task in adopting state legislative districts.
Courts interpreting and applying the Wisconsin Constitution

“first look at the plain language and meaning” of the
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constitutional provision, Appling v. Walker, 2014 WI 96, 22,
358 Wis. 2d 132, 154, 853 N.W.2d 888, and the “authoritative,
and usually final, indicator of the meaning of a provision is the
text—the actual words used,” Coulee Cath. Sch. v. LIRC, 2009
WI 88, 957, 320 Wis. 2d 275, 768 N.W.2d 868. Courts may
also consider “the constitutional debates and the practices in
existence at the time of the writing of the ¢constitution; and the
earliest interpretation of the provision by the legislature as
manifested in the first law passed following adoption.” State v.
City of Oak Creek, 2000-WI 9, 418, 232 Wis. 2d 612, 605
N.W.2d 526 (quoted source omitted). But no Wisconsin
authority permits courts to write into the written words of our

laws language that is not there.” Just as these principles apply

> See, e.g., Democratic Nat’l Comm. v. Bostelmann, 2020 WI 80, §11, 394
Wis. 2d 33, 949 N.W.2d 423 (rejecting proffered interpretation that “adds
words to the statute™); State v. Schultz, 2020 WI124, 452, 390 Wis. 2d 570,
939 N.W.2d 519 (“We do not read words into the statute that the
legislature did not write.”); Cnty. of Dane v. LIRC, 2009 WI 9, 433, 315
Wis. 2d 293, 759 N.W.2d 571 (“We will not read into the statute a
limitation the plain language does not evidence.”); Interior Woodwork Co.
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to statutory interpretation, they apply with equal, if not greater,
force to constitutional interpretation. See, e.g., Serv. Emps.
Int’l Union, Local 1 v. Vos, 2020 WI 67, 928, 393 Wis. 2d 38,
946 N.W.2d 35 (“The text of the constitution reflects the policy
choices of the people, and therefore constitutional
interpretation similarly focuses primarily on the language of
the constitution.”).

Article 1V, section 3 of the Wisconsin Constitution
contains several clear, affirmative directives for apportioning
state legislative districts: districts must be compact,
contiguous, and consistent with local district boundaries. Of
equal import_is that the Constitution does not mention
preservation of past districts, in any form. Petitioners’

proffered least-change criterion is wholly absent from the

v. Hackett, Hoff & Thierman, 157 N.W. 772, 773 (1916) (“This court has
no right or power to amend the statutes either by the insertion of one word
or many words”); In the Int. of G. & L.P., 119 Wis. 2d 349, 354, 349
N.W.2d 743 (Ct. App. 1984)(“We have no right or power to amend a
statute by the insertion of additional language”).
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constitutional text. It follows that, were this Court to accept
Petitioners’ invitation to adopt a least-change approach to
apportionment, it would be inserting into the Constitution
words that neither the framers nor the people have placed there.
Such an insertion would violate one of the most fundamental,
bedrock canons of constitutional and statutory .interpretation,
which every current Justice on this Supreme Court has

previously applied.® The Court has aiso recognized that legal

6 State v. Lickes, 2021 WI 60, 24, --- Wis. 2d ---, 960 N.W.2d 855
(“[C]ourts may not add to the text. It is a fundamental maxim of statutory
interpretation that we do<not ‘read into [a] statute language that the
legislature did not putin.””) (quoted source omitted); Jefferson v. Dane
Cnty., 2020 WI 90. 525, 394 Wis. 2d 602, 951 N.W.2d 556 (“We will not
add words into 2 statute that the legislature did not see fit to employ.”);
State v. Wiedmeyer, 2016 WI App 46, 913, 370 Wis. 2d 187, 881 N.W.2d
805 (“It is not up to the courts to rewrite the plain words of statutes to
further the public policy goals the legislature hopes to accomplish.”);
Accord, e.g., Heritage Farms, Inc. v. Markel Ins. Co., 2009 WI 27, 414,
316 Wis. 2d 47, 762 N.W.2d 652 (“we will not insert [] words into the
statute to create [] a result™); Wis. Legislature v. Palm, 2020 W1 42, 145,
391 Wis. 2d 497, 942 N.W.2d 900 (Dallet, J., dissenting)
(“The Legislature asks the court to read in language that simply is not
there. ... We will not read into a statute words the legislature did not see
fit to write.”) (internal citations omitted); Stroede v. Soc’y Ins., 2021 WI
43, 418, 397 Wis. 2d 17, 959 N.W.2d 305 (“Reading the statute so
broadly...would negate the other specific terms provided (owner, lessee,
and tenant) because it would swallow those terms whole. Such a broad

28



scholars share this view. See, e.g., State ex rel. Lopez-Quintero
v. Dittmann, 2019 WI 58, 418, 387 Wis. 2d 50, 928 N.W.2d
480 (quoting Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 93 (2012) (“Nothing is to be
added to what the text states or reasonably implies (casus
omissus pro omisso habendus est). That is,.a matter not
covered is to be treated as not covered.”)

This Court should decline Petitioners’ invitation to
adopt a least-change criterion that necessarily reads into article

IV, section 3, words foreign to the text of the Constitution.

definition ... would also render the legislature’s selected terms and the
word ‘possessor’ meaningless ...”); Southwest Airlines Co. v. DOR, 2021
WI 54,927,397 Wis. 2d 431, 960 N.W.2d 384 (“Reading a statute ‘strictly
but reasonably’ still does not allow us to read language into the statute that
is not present.”).
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B. Petitioners’ Approach would Render Express
Language of the Wisconsin Constitution
Superfluous or Meaningless.

Petitioners’ suggested least-change approach violates a
second and equally established doctrine of constitutional
interpretation: Constitutional language is to be read, whenever
possible, to give reasonable effect to every word, in order to
avoid surplusage. Wagner v. Milwaukee Cnty. Elections
Comm’n, 2003 WI103, 433, 263 Wis. 2d 709, 666 N.W.2d 816
(quoting Cnty. of Columbia v. bylewski, 94 Wis. 2d 153, 164,
288 N.W.2d 129 (1980)) (statutes and constitutional provisions
should be construed to give effect “to each and every word,
clause and sentence” and “a construction that would result in
any portion of a statute being superfluous should be avoided
wherever possible”).

Adopting Petitioners’ least-change approach to judicial

creation of new state legislative districts would affront the
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Wisconsin Constitution by rendering express language
meaningless or superfluous.

The Constitution sets a simple charge for the legislative
session immediately following each decennial federal census:
“the legislature shall apportion and district anew the members
of the senate and assembly, according to the number of
inhabitants.” Wis. Const. art. IV, § 3 (emphasis added). The
words “district anew”— and, in particuiar, the word “anew”—
must be given meaning. Absent inclusion of a contrary
definition, words are given their “common, ordinary, and
accepted meaning”<State ex rel. Kalal v. Cir. Ct. for Dane
Cnty., 2004 W1 58, 945, 271 Wis. 2d 633, 681 N.W.2d 110;
accord Wis. Stat. § 990.01(1). The Constitution does not define

“anew,” but its common and accepted definition is:

1. Over again; once more; afresh <let’s start anew>. 2. In
a new and changed form <let’s fashion this book anew>.

Anew, Black’s Law Dictionary (11th ed. 2019).
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Petitioners’ suggested least-change approach inverts the
common meaning of the constitutional text. Whereas applying
either the first common meaning of the word “anew” (“afresh”)
or the second (“in a new and changed form”) requires districts
to be drawn in a fresh, new form, Petitioners’ approach would
reverse this, preserving districts in the same form'as previously
composed. Rather than apportion anew, Petitioners would have
this Court enshrine the old. In doing 80, Petitioners’ approach
would not only render the word “anew” a nullity, but even
worse, would impose upeit article IV, section 3 a meaning that
is diametrically opposed to the plain meaning the people
intended by inciuding the word “anew.” Petitioners’ approach
would therefore read out of the constitutional text the term
“anew,” which the framers expressly included, in favor of
implicitly adding by fiat a least-change requirement that the
Constitution does not contain and that is incompatible with the

text. This the Court cannot do.
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Petitioners may argue that this Court should look to the
other common meaning of the word “anew”: “Over again; once
more.” But even under that common meaning of the word
“anew,” Petitioners’ least-change approach still would violate
canons of constitutional interpretation. As a threshold matter,
the Black’s Law Dictionary definition of “anew” ties the
meaning of “over again; once more” to “afresh,” indicating that
the repetitive act is intended to be different from the previous
act.

Moreover, importing such a definition to article IV,
section 3 would render constitutional text superfluous. Article
IV, section 3 clearly prescribes when the Legislature must
apportion new state legislative districts: “At its first session
after each enumeration made by the authority of the United
States.” This express language requires a new apportionment
after each decennial census—that is, every ten years. Courts

have consistently interpreted this language to mean just that.
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See, e.g., Wis. State AFL-CIO, 543 F. Supp. at 631-32; Baldus
v. Members of Wis. Gov’t Accountability Bd., 849 F. Supp. 2d
840, 843 (E.D. Wis. 2012); Whitford, 218 F. Supp. 3d at 844.

Article 1V, section 3—and indeed the very sentence
containing the word “anew”—already clearly commands the
Legislature to apportion state legislative districts every decade.
It follows that the word “anew” must add scmething else to the
text. If “anew” is understood to convey its secondary meaning
of “again” or “once more,” that would make it redundant of the
introductory clause at the beginning of article IV, section 3,
rendering it surplusage. And that would violate a cardinal
canon of constitutional interpretation. Wagner, 2003 WI 103,
§33.

Accordingly, the only reasonable meaning of the term
“anew” that applies here is the common meaning—*“in a new

2

or different form.” That meaning is irreconcilable with

Petitioners’ least-change approach to apportionment, which
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would write “anew” out of the Constitution and would replace
it with a term that has the opposite meaning.

This reading is underscored by article IV, section 3’s
title, “Apportionment.” Though the process of decennially
apportioning state legislative districts is commonly referred to
as “redistricting,” our constitutional provision governing this
task is entitled simply, “Apportionment.”” The absence of a
prefix makes clear that the act prescribed has no tie to any
previous apportionment but starts on a clean slate. The
common meaning of “apportionment,” the word selected by
Wisconsin’s constitittional drafters, does not contemplate a
reference to past districts. See Merriam-Webster Dictionary
Online (“apportion—to divide and share out according to a
plan ...”); Noah Webster, An American Dictionary of the
English Language at 62 (1850) (“Apportionment, n. The act

of apportioning; a dividing into just proportions or shares;
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a dividing and assigning to each proprietor his just portion
of an undivided right or property”).

C. Neither Precedent Nor History Supports
Petitioners’ Least-Change Approach.

Nothing in Wisconsin law or previous Wisconsin
litigation over the composition of state legislative districts
authorizes or justifies adopting Petitioners’ pioposed least-
change approach here. This is not surprising: ‘“excessive
continuity in electoral districting,'can be as problematic as
opportunistic change. Recall that when the Supreme Court first
confronted complaints @bout electoral districts, the issue was
not active maripulation but rather inaction.” Yablon,
Gerrylaundering, supra, at p. 8.

Previous courts called upon to apportion Wisconsin’s
legislative districts due to political impasse have always
applied the mandatory constitutional and statutory directives to

create districts. See Prosser, 793 F. Supp. 859; Wis. State AFL-
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CIO, 543 F. Supp. 630; Baumgart, 2002 WL 34127471,
amended, 2002 WL 34127473. No previous court has read a
least-change directive into the law or even applied such an
approach. To the extent Petitioners suggest otherwise in their
original petition, they misread history. (Pet. §35) The last three
decades are particularly illuminating.

In 2002, the Baumgart court applied the constitutional
and statutory factors required by law. Baumgart, 2002 WL
34127471 at *7. The court (inaccurately) cited “core retention”
as one of the traditional sedistricting criteria, like preserving
communities of interest, that courts had previously relied upon

to justify “some deviation from perfect population equality.”’

" Even if core retention is understood as a traditional redistricting
criterion, see supra, Section I.C.3, it is not synonymous with Petitioner’s
least-change approach. Core retention is an additional (tertiary)
consideration courts may entertain after mandatory criteria are met: It is
not a starting place. How much retention of core district populations is
possible or advisable can only be determined after meeting the other,
primary and secondary, criteria. See Yablon, Gerrylaundering at 23. A
least-changes approach would necessarily invert the order of the Court’s
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Id. at *3. But the court did not adopt the proposed map with the
highest core-retention score, even though that plan also had the
lowest population deviation and highest levels of compactness
of any of the plans submitted. /d. at *4. Instead, the Baumgart
court took all of the criteria into account; the result was not a
least-change map.

The Baumgart court never conteaded that it was
required to begin by working from the previous decade’s maps.
It simply noted that in the ingtant case, this was “the most
neutral way it could conceive” to undertake its work. Id. at *7.
There was greater” ieutrality there, because the previous
decade’s maps had been drawn by a court, without the partisan
implications that characterize Wisconsin’s current legislative

maps in Wisconsin. Those maps have been found by a federal

work, asking the Court to start with maximizing retention of the previous
districts before considering the mandatory redistricting criteria.
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court to be one of the most extreme partisan gerrymanders in
the country, which is why the current legislature—created by
that gerrymander—wants to perpetuate them. See infra,
Section III; Whitford, 218 F. Supp. 3d at 898, 910. Given the
2011 maps’ stark departure from mandatory and traditional
redistricting criteria, it would be inappropriate, and contrary to
legal requirements, to use them as a template for a new
apportionment. /d. at 912.

Petitioners’ original petition also quotes Prosser, 793 F.
Supp. 859, in support of a least-change approach. (Pet. 435)
But the Prosser court described its approach as one that
“creates the least perturbation in the political balance of the
state” because comparing party submissions lead the court to
conclude “that the court plan is the least partisan,” id. at 871,
not because it had the greatest core retention. Indeed, neither
the phrase “least-change” nor “core-retention” appears in the

Prosser opinion.
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Finally, the court opinion evaluating the state legislative
districts adopted in 2011 provides no support for Petitioners’
least-change approach. The Baldus court lamented the massive
changes wrought by 2011 Wisconsin Act 43 (the current state
legislative district plan in effect) from the previous decade’s

plan drawn by the Baumgart court:

Only 323,026 people needed to be moved from one
assembly district to another in order'to equalize the
populations numerically, but instead“Act 43 moves more
than seven times that number—2,357,592 people—for a
net change that results in districts that are roughly equal
in size. Similarly, only 231.241 people needed to move in
order to create equal senite districts, but Act 43 moves
1,205,216—more than five times as many. Even accepting
the argument urged by the [Government Accountability
Board] that one, cannot change one district without
affecting another, these are striking numbers.

Baldus, 849 F. Supp. 2d at 849. Notwithstanding Act 43’s

abject rejection of core retention,® the Baldus court found Act

¥ Act 43’s overall retention rate of the core populations of districts adopted
by the Baumgart court in 2002 was between 64.8% and 66.3%, see 1.P.
App. at 069 94267, 099 9402, whereas the core retention rate under S.B.
621 is 84.14%, Memorandum, LRB-5017/1 and LRB-5071/1 State
Legislative Data (Oct. 20, 2021),
https://drawyourdistrict.legis. wisconsin.gov/download/Sen_LeMahieu a
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43 legally sufficient, save for two Assembly districts in
Milwaukee that violated Section 2 of the Voting Rights Act.
See id. at 859. In other words, Baldus embodies an approach
that consciously did not maximize core retention, and therefore

provides no support for Petitioners’ least-change approach.’

If this Court determines it is desirable to consider
current district boundaries and core retention (as a potential

traditional  redistricting  criterion) in  reapportioning

nd Speaker Vos LRB 5017 and 5071.pdf (last accessed Oct. 24,
2021).

? It is accusate that moving individuals between districts can result
in some staggered-term disenfranchisement of Senate voters, because odd-
and even-numbered districts elect Senators in different years, and that this
issue can be somewhat reduced by keeping voters in their previous Senate
districts, or at least a correspondingly odd- or even-numbered district. But
courts drawing legislative districts in Wisconsin have weighed this reality,
and it has not led them to jettison express state constitutional requirements
in favor of a least-change, or even a least-staggered-term disenfran-
chisement, approach. See Baldus, 849 F. Supp. 2d at 852 (citing Donatelli
v. Mitchell, 2 F.3d 508, 515-16 (3d Cir. 1993); Republican Party of Or. v.
Keisling, 959 F.2d 144, 145-46 (9th Cir. 1992)) (“Some degree of
temporary disenfranchisement in the wake of redistricting is seen as
inevitable, and thus as presumptively constitutional, so long as no
particular group is uniquely burdened.”).
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Wisconsin’s legislative maps, it can do so only after satisfying
the mandatory constitutional and statutory criteria. See supra,
Section I.A. Any other approach would erase these mandates
from the law and insert—absent any textual grounding—a new
approach in their place.

It is also wholly incorrect that a least-change approach
is sufficient to satisfy the decennial reapportionment
requirement, which, absent action by the political branches,
falls to the courts. “[R]epresentative democracy cannot be
achieved merely by assuring population equality across
districts ... factors‘like homogeneity of needs and interests,
compactness, contiguity, and avoidance of breaking up
counties, towns, villages, wards, and neighborhoods are all
necessary to achieve this end.” Baldus, 849 F. Supp. 2d at 850
(citing Prosser, 793 F. Supp. at 863) (internal quotation marks

omitted).
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D. Endorsing A Least-Change Approach Gives
The Political Branches An Incentive To Shirk
Their Constitutional Duties.

Finally, should the Court be tempted to consider a
“least-change” approach, it should consider the long-term
implications of setting such a precedent. Adopting a
continuation of the status quo will disincentivize compromise
and action on this topic by the political branches.!® Any actor
that believes a court will be more inclined to hold in its favor—
whether that actor is a legislative chamber or a governor—will
be encouraged to seek impasse and pass the redistricting buck
to this Court or to the federal courts, confident that the judicial

branch will provide it with greater partisan advantage than

would a negotiated political process. See Nicholas O.

10 See, e.g., Justice Prosser's concerns about disincentivizing political
compromise in redistricting process: "We would be saying, ‘Legislature,
we want you to do your thing, but we are here and ready to take over if
you fail.” That’s almost like an invitation to fail.”Wisconsin Supreme
Court Open Administrative Conference on April 8, 2008, at 1:58:10.
Available at https://wiseye.org/2008/04/08/supreme-court-rules-hearing-
and-open-administrative-conference-part-3-of-4/.
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Stephanopoulos, Arizona and Anti-Reform, 2015 U. Chi. Legal
F. 477, 499, 501 Figure 1 (2015) (“In every model, the
presence of divided government is linked to a statistically
significant (and reasonably large) decrease in the absolute
value of the efficiency gap.”).!!

Enabling—or, more accurately, guaranteeing—such a
calculus would nearly ensure that the courts must step in and
handle redistricting every decade. See Yablon, supra, p. 54.

Further exacerbating the problem, a political actor
incentivized to resist any-compromise and press the courts to
perpetuate its advastage for another decade will achieve its
desired resultcwithout a need to accept political responsibility
for that result. Instead, it will be this Court that gets saddled

with any public blowback for both incentivizing political

W Available at
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=12153
&amp;context=journal articles (last accessed Oct. 25, 2021).
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impasse and then adopting maps slanted in the same way as the
prior maps were. If the Court seeks to remove itself or the
federal courts from the business of adopting new state
legislative districts, in favor of the political branches working
together to find a negotiated compromise on maps in future
cycles, it should not make the results of impasse predictable,
thereby removing all risk for political actors that fail to meet
their charge under the Wisconsin Censtitution.
k ko

In sum, the text of the Wisconsin Constitution, settled
canons of construction, precedent, and policy concerns all
point in the same direction: this Court should reject Petitioners’
request to radically alter Wisconsin law by adopting a least-

change approach.
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III. The Court Must Consider Partisanship Because It Is
Obligated To Ensure It Neither Intentionally Nor
Unintentionally Imposes A Partisan Gerrymander.

This Court must consider the partisan effects of the
maps it imposes. Doing so is necessary to discharge the Court’s
obligation to ensure it does not impose a partisan
gerrymander—intentionally or not.

The Wisconsin Constitution guarantees Wisconsin
citizens that “[t]he blessings of a free'government can only be
maintained by a firm adherevice to justice, moderation,
temperance, frugality and-virtue, and by frequent recurrence to
fundamental principles.” Wis. Const. art. I, § 22. As this Court
has held, the gnardrails against governmental action contained
in section 22 of the Declaration of Rights are not mere puffery,
but rather “an ‘implied inhibition’ against governmental
action” that is unjust, immoderate, intemperate, contrary to
frugality and virtue, and antithetical to the fundamental

principles of democracy. Jacobs v. Major, 139 Wis. 2d 492,
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508-09, 407 N.W.2d 832 (1987). That this inhibition is
“implied” does not mean it is weak; rather section 22’s limits
operate “with quite as much efficiency as would express
limitation, as this court has often held.” Id. (quoted source
omitted).

Wisconsin law requires redistricting to occur “anew,”
Wis. Const. art. IV, § 3, each decade, and whether that task
falls to the Legislature and Governor or to this Court, “justice,
moderation, ... [and] recurrence to fundamental principles,”
Wis. Const. art. I, § 22, compel a concerted effort to avoid a
map that bakes in abenefit for one political party. This is so,
as the U.S. Supreme Court has repeatedly said, because
“[e]xcessive partisanship in districting leads to results that

reasonably seem unjust,” Rucho, 139 S. Ct. at 2506,'* and

12 The Rucho Court’s conclusion that federal courts lack Article
I jurisdiction to adjudicate partisan gerrymandering claims under the
First or Fourteenth Amendment neither limits federal courts’ obligations
to ensure they do not impose remedial plans that function as partisan
gerrymanders nor constrains the power of state courts to enforce the
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“partisan gerrymanders ... are incompatible with democratic
principles,” Ariz. Indep. Redistricting Comm’n, 576 U.S. at
791. Democracy fails when elected representatives choose
their voters to perpetuate their own election and lose any
“habitual recollection of their dependence on the people.” Id.
at 824 (quoting The Federalist No. 57, at 350 (J. Madison));
see also Wis. Const. art. I, § 1 (recognizing that governments
“deriv[e] their just powers from the consent of the governed”).
This Court must ensure that it'does not judicially sanction a
plan that sorts voters by their political beliefs, cracking and
packing voters of oe party to the benefit of the other party.
This Court must not—intentionally or otherwise—favor

one viewpoint over another in exercising the power to define

guarantees of either the federal or state constitutions. Indeed, this Court
has held that, in enforcing article I, section 22 of the Wisconsin
Constitution, “the judiciary is the judge as to what is beyond the
boundaries of reasonable regulation and in the domain of destruction.”
State ex rel. Milwaukee Med. Coll. v. Chittenden, 127 Wis. 468, 107 N.W.
500, 518 (1906), cited in Jacobs, 139 Wis. 2d at 508-09.
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the groundrules under which the state will be governed for the
next decade. The guardrails that the framers of Wisconsin’s
Constitution (echoing George Mason) paid homage to in article
I, section 22—adherence to justice, moderation, temperance,
frugality, and fundamental democratic principles—require this
Court not to ignore how the redistricting plans it considers and
adopts will affect the ability of Wisconsiniies to translate their
votes into electoral outcomes. To the contrary, section 22
compels this Court to analyze that question in light of justice,
moderation, temperance, and respect for democratic principles.

A conclusiorithat this Court should be willfully blind to
the partisan iraplications of maps before it would be an abject
abdication of the obligation to ensure the “[m]aintentance of
free government.” Wis. Const. art. I, § 22. Indeed, section 22’s
limits on governmental power are at their apex in reviewing
and imposing apportionment plans. Through decennial

apportionment a state defines how the first branch of
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government will be elected and whether representation will be
real or distorted; a “firm adherence” to the principles of section
22 in the redistricting context, more so than any other
governmental action, is necessary to ensure “the blessings of a
free government.” Id.

Indeed, this Court and other courts have routinely
assessed the partisan effects of plans to ensure the judiciary
does not wittingly or unwittingly lend its imprimatur—and
subject the citizens whose equality and liberty they serve—to
a partisan gerrymander.-in this Court’s earliest forays into
judicial review of ‘@pportionment decisions, it assessed the
partisan motivations animating a malapportioned districting
plan. In surveying that history, the Court summarized almost
60 years ago: “It is true that the court in the Cunningham Cases
found that the scheme of apportionment, held to be inconsistent
with art. IV, was designed to preserve the power of the majority

party.” Zimmerman, 22 Wis. 2d at 566 (citing Lamb, 83 Wis.
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at 146; State ex rel Atty. Gen. v. Cunningham, 81 Wis. 440,
484, 51 N.W. 724 (1892)). While in that case the ultimate
violation was of the requirement to have as equal population
among districts as possible, the Court considered the partisan
purpose of that violation in its assessment. /d.

Courts across the country seek to avoid partisan
unfairness by considering the partisan makeup of districts
when creating districts to remiedy malapportionment
violations. See, e.g., Avalos v. Davidson, No. 01CV2897, 2002
WL 1895406, at *8 (D. Cato. Jan. 25, 2002); Balderas v. Texas,
No. 6:01CV158, 2601 WL 36403750, at *3 (E.D. Tex. Nov.
14, 2001); Diaz v. Silver, 978 F. Supp. 96, 102-04 (E.D. N.Y.
1997); Good v. Austin, 800 F. Supp. 557, 566 (E.D & W.D.
Mich. 1992); Hastert v. State Bd. of Elections, 777 F. Supp.
634, 659 (N.D. I11. 1991).

So, too, in Wisconsin. In the Prosser case, a federal

court was charged with creating maps to remedy a
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malapportionment violation in our state. In doing so, the court
considered the partisan effects of the maps submitted by the
parties and the theoretical map it might create. The Prosser
court emphasized the specific duty of courts when they “are
not reviewing an enacted plan” but are instead “comparing
submitted plans with a view to picking the one: (or devising
[their] own) most consistent with judicial ‘neutrality.” 793 F.
Supp. at 867. At bottom, “[jJudges should not select a plan that
seeks partisan advantage,” and must not favor a plan that
ensure “that one party can do better than it would do under a
plan drawn up by persons having no political agenda.” Id; see
also Colleton - Cnty. Council v. McConnell, 201 F. Supp. 2d
618, 629 (D.S.C. 2002) (“[1]t is inappropriate for the court to
engage in political gerrymandering.”). Ultimately, the Prosser
court crafted its own map for Wisconsin, highlighting that such

an approach seemed “least partisan.” 793 F. Supp. at 871.
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It is essential that this Court not blind itself to the
partisan effects of maps it considers and adopts. The unsubtle
elephant in the courtroom is the fact that Wisconsin’s existing
legislative maps comprise extreme partisan gerrymanders in
favor of Republican politicians. Indeed, no one—probably not
even the Legislature—would contend that the existing state
Assembly and Senate district lines refleet an exercise in

99 €6

“moderation,” “temperance,” or frugality.” Wis. Const. art. I,
§ 22. Indeed, the map-drawers named the GIS files “assertive”
and “aggressive” to reflectthe magnitude of their skew in favor
of Republicans, Wkitford, 218 F. Supp. 3d at 849. The current
state Assembly plan was found by a three-judge federal court,
whose findings regarding the map were never overturned, to be
an intentional, severe partisan gerrymander. /d. at 910. (“[T]he
plaintiffs have established, by a preponderance of the evidence,

that Act 43 burdens the representational rights of Democratic

voters in Wisconsin by impeding their ability to translate their
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votes into legislative seats, not simply for one election but
throughout the life of Act 43.”).

Consider just one stark example of the gerrymander’s
impact: President Biden, who won the state of Wisconsin by
20,682 votes in his 2020 election,'? carried only 37 of the 99
Assembly districts under the current maps. Accordingly, were
this Court to decline to consider the partisan makeup of
districts in evaluating enacted or proposed maps, it would risk
approving a clear partisan gerrymander.

Last week, the Legislature unveiled proposed maps
(S.B. 621) that would exacerbate the existing gerrymander.
Under this new map, President Biden would have carried just
35 of the 99 seats—two fewer than under the current map. And

while the Legislature contends that “least change” and “core

1 Wisconsin Elections Commission Canvass Reporting System,
County by County Report 2020 General Election 5, available at
https://elections.wi.gov/sites/elections.wi.gov/files/County%20by%20Co
unty%20Report%20-%20President%200f%20the%20United%20States
%20post%20recount.pdf.
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retention” are districting principles to which it adheres, 2011
Act 43 flagrantly departed from both of these concepts to create
the existing gerrymander. The Legislature now advances least-
change and core-retention arguments only when doing so
would advance its partisan interests. Indeed, even now the
Legislature jettisons those professed principles; to flip Districts
14 and 24 from seats won by President Biden to seats former
President Trump would have carried; S.B. 621 would retain
just 40.3% of District 14’s exisiing geography and 55.1% of
District 24’s. For the curient residents of those districts, this
proposal is anythiag but a least-change or core-retention
approach.

If this Court declines to consider partisan effects while
redistricting, there could be significant undemocratic
consequences regardless of the intention. “It may be suggested
that those who redistrict and reapportion should work with

census, not political, data and achieve population equality
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without regard for political impact. But this politically
mindless approach may produce, whether intended or not, the
most grossly gerrymandered results.” Gaffney v. Cummings,
412 U.S. 735, 753 (1973). In addition to the risk of creating a
partisan gerrymander by adopting maps drawn anew without
partisan consideration, it is almost certain that a partisan
gerrymander will result if this Court adopts‘maps only slightly
altered from the maps currently in effect. See supra, Section IL

As the prior paragraphg discuss, Wisconsin’s current
district plan is a severe partisan gerrymander, as is the map
most recently put ferward by the Legislature. The adoption of
a plan like that proffered in S.B. 621 would be a judicial
cementing of a partisan gerrymander in violation of court
redistricting principles, see Prosser, 793 F. Supp. at 867, and
the Wisconsin Constitution, see Wis. Const. art I, § 22.

Justice is not blind when courts blind themselves to

facts. Especially when it is no secret what those facts reveal.
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To fulfill its obligations under the Wisconsin Constitution, and
to ensure judicial neutrality, the Court must invite information
about the political facts presented by the maps it considers and
must acknowledge the practical implications of any maps the
Court ultimately blesses or adopts.

IV.  Any Litigation Process Must Allow Fei Developing
Evidence And Holding A Trial.

Any litigation process this Court adopts for this case
must be geared towards an eventuai trial on the merits before
the Court. It must also allow adequate time for the Court to
adopt maps before the cirrently scheduled federal trial.

This Court-should adopt a process that allows for a trial
on the merits to the Court the week of January 10, 2022, and a
final decision no later than January 21, 2022. To accomplish a
mid-January trial, the BLOC Petitioners propose the following

schedule:

57



Substantive Action Date

Court Issues Determination of Factors 11/15/2021
to Evaluate Maps
Discovery Commences 11/19/2021
Expert Reports Due 12/3/2021
Rebuttal Expert Reports Due 12/24/2021
Discovery Closes 12/30/2021
Pre-Trial Briefs Due 1/7/2022

. 1/10/2022 through
Trial 1/14/2022
Court Approves Final Legislative | 1/21/2022
Maps |

Below is an explanation of eacit recommended action and
timeline.

A. The Court Must Allow The Parties To
Develop Evidence.

Discevery is a necessary precondition for a trial that will
attempt to discern facts through the crucible of public,
adversarial litigation. A truncated discovery schedule will
allow all parties to test and evaluate any proposed maps. That,
in turn, will lead to a more efficient and comprehensive

presentation of evidence for the Court.
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Before discovery can commence, this Court should
determine the criteria it will use to evaluate maps so that the
parties can focus their discovery, especially of the other
parties’ experts, on those criteria. This Court’s October 14,
2021 Order requested briefing on the four questions addressed
in this brief. In light of briefing on the first three guestions, the
Court should determine the evaluative factors it will use and
notify the parties of its determinations before discovery begins.
That will allow all parties to plar for trial during the discovery
process. The BLOC Petiticners propose that the Court declare
its criteria no later than November 15, 2021. That date permits
all parties to<review their maps in accordance with Court-
mandated criteria and make necessary adjustments prior to
discovery and trial.

After identifying the evaluative factors, discovery can
commence. Assuming the Court determines its evaluation

criteria on November 15, 2021, the BLOC Petitioners propose

59



that discovery commence on November 19, 2021, and close on
December 30, 2021. Given the brief discovery window and
limited time to prepare for trial, parties should be prepared to
respond to discovery demands on an expedited basis.
Discovery must include disclosure of proposed maps and any
underlying data used to draw those maps. The utiderlying data
will be critical for each party to understand how other parties’
proposed maps were drawn, how those processes align with (or
deviate from) the Court-delineated factors, and to properly
advise the Court of the perceived strengths and weaknesses of
each proposed map:

Multipie parties will assuredly propose maps for this
Court’s consideration. Any proposed map must be supported
by an expert opinion. To ensure an orderly discovery process,
the BLOC Petitioners propose that parties would submit expert
reports by December 3, 2021. Depositions of those experts

presumably would occur as soon as possible after reports are
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exchanged, but no later than December 20, 2021. All parties
would be permitted to submit rebuttal expert reports by
December 24, 2021.

To aid the Court’s review of all the proposed maps, the
BLOC Petitioners suggest that parties submit pre-trial briefs by
January 7, 2022. These briefs would support the merits of a
party’s proposed maps, and critique maps submitted by other
parties.

B. The Court Shouid Hold a Trial on the Merits
the Week of Jzauary 10, 2022.

The BLOC Petitioners propose a trial to the Court the
week of January 10, 2022. A trial of between three and five
days, with special procedures, would provide sufficient time
for all parties to present maps and cross-examine experts.

For the presentation of evidence at the trial, the BLOC
Petitioners propose that all expert reports and maps be admitted

without any direct examination. Rather, the reports and maps

61



themselves would serve as each expert’s direct testimony.
However, any parties proposing maps must subject their
experts to cross-examination by the Court and all parties. The
federal panel in Baumgart used a similar process for its
redistricting trial in 2002.'* Judge Conley recently used this
method of admitting expert testimony in a spring of 2020
election case. See Democratic Nat’l Comm v. Bostelmann, 488
F. Supp. 3d 776 (W.D. Wis. 2020). By allowing expert reports
in lieu of direct examination, the Court will save countless
hours of testimony and allow the parties to focus only on cross-
examining other exgperts.

It is anticipated that a majority of the nine parties to this
proceeding will present their own maps and proffer one or

more experts to testify in support of the maps. Assuming that

" The Baumgart decision does not explicitly state how it
conducted the trial, except one reference to an expert testifying by
affidavit. But counsel for the BLOC Petitioners are familiar with how the
federal court conducted this proceeding.
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the Wisconsin Elections Commission does not propose any
maps, that leaves potentially at least eight experts to testify at
trial. Testimony could be taken for eight hours each day, with
time allotted for each party to cross-examine each expert, and
for the Court to ask questions of each expert. This proposal
properly balances the need for an efficient trial, while also
allowing every party the opportunity to test- maps through the
crucible of litigation.

A trial would likely inciude only expert witnesses.
While fact witnesses may be necessary depending on what
criteria the Court ¢stablishes, and the possibility that they
might need totestify at trial cannot be ruled out before a record
has even been developed, fact witnesses will likely not play a
prominent role in this litigation. Even if fact witnesses are
necessary, their testimony could potentially be admitted via
deposition transcript or recorded video. Therefore, it is likely

any trial would be limited to expert testimony.
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The BLOC Petitioners also posit that opening
statements would be unnecessary for this trial. Since under the
BLOC Petitioners’ proposal the parties would submit pretrial
briefs, opening statements would be superfluous. However, the
Court should allow time for all parties to make closing
arguments, which could occur on the final day .of the trial, or
the following day.

A three-to-five-day trial would be in line with previous
redistricting litigation. In Whitford, the federal court conducted
a four-day trial to determini¢ whether Wisconsin’s current maps
were unconstitutional due to partisan gerrymandering. In
Baldus, the court conducted a two-day trial to evaluate whether
Milwaukee-area Assembly districts were unconstitutional.
Thus, a three-to-five-day trial would be consistent with prior
cases involving redistricting disputes and allow adequate time

for all parties and the Court to cross-examine expert witnesses.
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C. The Court Should Issue Its Final
Apportionment Plan by January 21, 2022.

The federal panel has reserved the week of January 31,
2021 for a legislative reapportionment trial. Therefore, this
Court must have its maps in place by January 21, 2022 to allow
time for adequate, orderly federal review.

While federal courts must defer to state redistricting
proceedings, final maps adopted by this-Court are still subject
to review. As the U. S. Supreme Court stated in Growe v.
Emison, the “federal court was empowered to entertain ...
claims relating to legisiative redistricting only to the extent
those claims challenged the state court’s plan.” 507 U.S. 25,
36 (1993) (emphasis in original). This directive is clear. Any
maps created by this Court remain subject to review and
collateral attack. Accordingly, this Court must allow sufficient
time for federal courts to review maps adopted by this Court.

As the BLOC Petitioners have previously argued, Wisconsin’s
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elections statutes clearly require that final maps be in place no
later than March 14, 2022. If the Court finalizes its legislative
maps by January 21, 2022, that will leave enough time for the
federal panel to review those maps, and time for any possible
appeal to the U.S. Supreme Court, before the March 14, 2022
deadline.

CONCLUSION

For the reasons argued above, the BLOC Petitioners
urge the Court to accept their aiiswers to the four questions
posed by the Court. Those answers:

(1) delineate the relevant considerations as this Court
assesses possible apportionment maps;

(2) reject Petitioners’ proffered least-changes approach
as irreconcilable with the Wisconsin Constitution, applicable
legal standards, and precedent;

(3) recognize the necessity of considering the partisan

impact of any apportionment maps considered; and

66



(4) adopt a schedule and procedures that allow for
efficient discovery, a three-to-five-day trial that allows for
cross-examination and closing arguments, and concludes this
Court’s function by January 21, 2022, leaving time for
adequate, orderly federal review before maps must be in place

under Wisconsin’s election statutes.
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This action for declaratory and injunctive relief challenges 2011 Wisconsin Acts 43 and
44, which adopted new boundaries for the state' s legislative and congressional districts,* and
codified them in chapters 4 and 3 of the Wisconsin Statutes, respectively. The caseis scheduled
for trial on February 21 with afinal pretrial conference on February 16, 2012. In accordance
with the Court’ s December 15, 2011 Trial Scheduling Order (Dkt. 79) and Civil L.R. 16(c)(1),
the parties through their respective counsel submit the following pretrial report.

ELEMENTSOF CLAIMSAND DEFENSES

BALDUSPLAINTIFFS

The original plaintiffs with several additional plaintiffs (collectively, “the Baldus
Plaintiffs’) filed their Second Amended Complaint (Dkt. 48) cin November 18, 2011. Inthe
recitation of elements that follows, separate claims fromtne Second Amended Complaint are
merged where appropriate. Plaintiffs have also divided claims to ensure that violations of the
U.S. Constitution and Wisconsin Constitution ére aleged separately, and that allegations related
to Acts 43 and 44 are distinct. Any one ciaim would invalidate the statute at issue.

A. Failure To JustifyPopulation Deviations With Established Redistricting

Criteria Violates The Equal Protection Clause (First, Second, And Eighth
Claims) (Act'43).

1 The Equal Protection Clause requires “substantially equal state legislative
representation for all citizens.” Reynoldsv. Sms, 377 U.S. 533, 568 (1964). Regardless of size,
however, population deviations that cannot be justified by traditional redistricting criteriaviolate
the Equal Protection Clause.

2. Deviations from population equality in legislative districts can only be based on

“legitimate considerations incident to the effectuation of arational state policy,” Reynolds v.

! Unless otherwise noted, the term “legislative districts’ refers to state legislative districts and does not include
congressional districts.

P-1.App.009
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Sms, 377 U.S. at 579, including established redistricting criteria, Baumgart v. Wendelber ger,
No. 01-C-0121, 02-C-0366, 2002 WL 34127471 (E.D. Wis. May 30, 2002). A partial list:

a contiguity, Wis. Congt. art. IV, § 4;

b. compactness, id.;

C. respect for “county, precinct, town or ward lines,” id.;

d. maintai ning communities of interest, Baumgart, 2002 WL 34127471,

at*3; and
e core population retention, id.
B. Failure ToHonor Traditional Redistricting Criteria Or Maintain Local

Government Boundaries Violates The Wisconsin Constitution (First And
Second Claims) (Act 43).

3. The Wisconsin Constitution requires that legisiative districts “ be bounded by
county, precinct, town or ward lines. . . and be in as compact form as practicable.” Wis. Const.
art. 1V, §4.

4, “[R]espect for the prerogatives of the Wisconsin Constitution dictate that . . .
municipalities be kept whole where pessible.” Baumgart, 2002 WL 34127471, at * 3.

5. Legidative distriztsthat unnecessarily divide municipalities or are not compact
violate the Wisconsin Constitution.

6. To the extent it relies exclusively on Act 39's permissive use of other boundaries
(including census blocks), Act 43 violates Article 1V, 8§ 4 of the Wisconsin Constitution.

C. Voter Disenfranchisement/Core Retention (Third Claim) (Act 43).

7. State senators “shall be chosen alternately from the odd and even-numbered
districts for theterm of 4 years.” Wis. Const. art. IV, 8 5.
8. The movement of voters from an even-numbered senate district, in which the last

regular election was held in 2008, to an odd-numbered senate district, in which the next regular

P-.App.010
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election isto be held in 2014, deprives those voters of the constitutional right to vote in aregular
election for two additiona years.

0. Deprivation of the right to vote in aregular election temporarily disenfranchises
voters—notwithstanding the rare ability, for some, to vote in extraordinary recall elections.

10.  The Equal Protection Clause “requires that a State make an honest and good faith
effort” to avoid vote dilution. Reynoldsv. Sms, 377 U.S. at 577. A voteisdiluted when,
gratuitously, the delay between regular elections in which acitizen can vote is increased through
redistricting.

11.  The disenfranchisement of more voters than necessary to reconfigure legislative
districts violates the Equal Protection Clause. See Republicar Party of Wisconsin v. Elections
Bd., 585 F. Supp. 603, 606 (E.D. Wis. 1984) (allowing témporary disenfranchisement only when
it isan “absolute necessity” or when it is “unavoicdadle’), vacated and remanded for dismissal of
complaint, Wisconsin Elections Bd. v. Repubiican Party of Wisconsin, 469 U.S. 1081 (1984).

12.  Act 43 moves at least three plaintiffs from an even- to an odd-numbered district,
depriving them of the ability to viate for a state senator in 2012.

13.  Thetransfer oi votersfrom district to district through Act 43—without
justification—violates the Equal Protection Clause.

D. Congressional Districts: Failure To Conform To The Principles Of

Compactness, Core Retention, And Preservation Of Communities Of I nterest
(Fourth Claim) (Act 44).

14.  The state has a duty to make congressional districts compact, to retain core district
populations, and to preserve communities of interest.
15.  Act 44 makes Wisconsin's congressional districts less compact than the previous

plan, failsto honor the principle of core retention, and fails to preserve communities of interest.

P-l.App.011
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16.  Thereisno legitimate governmental interest in failing to honor established
redistricting principles.

17. Failure to honor established redistricting principlesis not rationally related to any
legitimate governmental interest.

E. Unconstitutional Gerrymandering Of L egidative Districts (Fifth Claim)
(Act 43).

18. A primafacie case of unconstitutional gerrymandering is established by showing
that:

a The redistricting legislation moved significantly more people than
necessary to achieve the ideal population; and
b. No traditional redistricting criteria cai justify the movement.

19. Defendants can rebut the prima facie case by showing that the movement was
necessitated by justified changes in other district lsoundaries or by traditional redistricting
criteria

20. Plaintiffs can sustainithieir burden of proving an unconstitutional gerrymander by
establishing that defendants’ expianations are pretextual or unfounded.

F. Unconstitutional Gerrymandering Of Congressional Districts (Fifth Claim)
(Act 44).

21.  Seeparagraphs 18-20, supra. The elements of the unconstitutional political
gerrymandering claim are identical with respect to congressional and legidative districts.

G. Section 2 Of The Voting Rights Act (Sixth Claim) (Act 43).

22.  Section 2 of the Voting Rights Act, as amended, provides:

€)) No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be imposed or applied
by any State or political subdivision in a manner which
resultsin adenia or abridgement of theright . . . to vote on
account of race or color, or in contravention of the

P-l.App.012
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guarantees set forth in section 1973b(f)(2) of thistitle, as
provided by subsection (b) of this section.

(b) A violation of subsection (a) of this section is established
if, based on the totality of circumstances, it is shown that
the political processes leading to nomination or electionin
the State or political subdivision are not equally open to
participation by members of a class of citizens protected by
subsection (@) of this section in that its members have less
opportunity than other members of the electorate to
participate in the political process and to elect
representatives of their choice. The extent to which
members of a protected class have been elected to officein
the State or political subdivision is one circumstance which
may be considered: Provided, That nothing in this section
establishes aright to have members of a protected class
elected in numbers equal to their proportion in the
popul ation.

42 U.S.C. §1973.

23. Plaintiffs must meet three threshold reciuirements to establish a violation of
section 2 of the Voting Rights Act:

a the minority groups &t issue are sufficiently large and geographically
compact enough to permit the creation of a majority-minority district, or more
majority-minority disticts than the redistricting plan created; and,

b. the minority groups are “politically cohesive,” meaning that their members
votein asimilar fashion; and,

C. there must be evidence of racial-bloc voting (i.e., racially polarized
voting) in which the majority tendsto vote as a bloc, usually allowing majority voters to
defeat the minority’s preferred candidates. See Thornburg v. Gingles, 478 U.S. 30, 48-51
(1986); see also Growe v. Emison, 507 U.S. 25, 401-41 (1993).

24.  The Gingles requirements “cannot be applied mechanically and without regard to

the nature of the clam.” See Voinovich v. Quilter, 507 U.S. 146, 158 (1993).

P-.App.013
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25. Discriminatory effect may be demonstrated through circumstantial evidence of
discriminatory intent. See Johnson v. DeGrandy, U.S. 512 U.S. 997, 1565 (1994); Ketchumv.
Byrne, 740 F.2d 1398, 1406 (7th Cir. 1984).

26.  After the plaintiffs have met the three requirements, the Court decides based on
the totality of the circumstances whether the minority groups have been denied an equal
opportunity to participate in the political process and elect legislators of their choice. See
42 U.S.C. 8§ 1973(b); see also Gingles, 478 U.S. at 46.

27.  Thefollowing factors, while neither cumulative nor exhaustive, are relevant to the
totality of the circumstances analysis:

a the history of voting-related discriminaiion in the state or political
subdivision;

b. the extent to which voting i the elections of the state or political
subdivision isracially polarized;

C. the extent to which the state or political subdivision has used voting
practices or procedures thai tend to enhance the opportunity for discrimination against the
minority groups, such as unusually large election districts, majority vote requirements,

and prohibitions against bullet voting;

d. the exclusion of members of the minority groups from candidate slating
processes,
e the extent to which minority group members bear the effects of past

discrimination in areas such as education, employment, and health, which hinder their
ability to participate effectively in the political process;

f. the use of overt or subtle racial appealsin political campaigns; and

P-.App.014
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g. the extent to which members of the minority groups have been elected to
public officein the jurisdiction. See Gingles, 478 U.S. at 44-45.

H. Use of Race as Predominant Redistricting Factor in Violation of the Equal
Protection Clause (Seventh Claim) (Act 43).

28.  Toprove aconstitutional violation in redistricting, plaintiffs must show that “race
was the predominant factor motivating the legislature’ s decision to place a significant number of
voters within or without a particular district.” See Miller v. Johnson, 515 U.S. 900, 916 (1995).

29. Plaintiffs bear the burden of proving impermissible motives and may do so either
through “circumstantial evidence of adistrict’s shape and demographics,” including the
redistricting process, or through “more direct evidence going to legidative purpose.” Seeid.

30.  When raceisthe predominant considerationin drawing district lines, such that the
legislature subordinated race-neutral districting princiales (for example, compactness, contiguity,
and respect for political subdivisions or communities defined by actual shared interests) to racia
considerations, the challenged majority-mitority districts are subject to strict scrutiny. See
Miller, 515 U.S. at 920; see also Shaw'v. Reno, 509 U.S. 630, 646 (1993) (Shaw |).

31.  After raceis shown to be the predominant consideration in drawing district lines,
the burden shifts to the defendants to demonstrate that the redistricting plan isin pursuit of a
compelling state interest, narrowly tailored to serve that interest. See Miller, 515 U.S. at 920;
Shaw I, 509 U.S. at 646.

l. Conduct of Special or Recall Elections Under Act 43 (Ninth Claim) (Act 43).

32. Section 10 of 2011 Act 43 states. “(1) This act first applies, with respect to regular
elections, to officesfilled at the 2012 general election. (2) Thisact first applies, with respect to
special or recall elections, to officesfilled or contested concurrently with the 2012 general

eection.” 2011 Wis. Act 43.
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33. The Wisconsin Constitution permits legidlative redistricting only after a decennial
census. Wis. Const. art. IV, § 3.

34.  Where astate statute provides for redistricting after a decennial census, it may not
impose an interim remedy to address subsequent population changes that allegedly render the
redistricting invalid. See Mississippi State Conf. of N.A.A.C.P. v. Barbour, No. 11-cv-159, 2011
WL 1870222, *2, *6-*8 (S.D. Miss. May 16, 2011), summarily aff d, 132 S. Ct. 542 (Oct. 31,
2011); see also Holt v. 2011 Legidlative Reapportionment Comm'n, No. 7 MM 2012 (Pa. Jan. 25,
2012).

35.  The Government Accountability Board has concluded, based on the plain
language of Act 43, that any special or recall electionsto officesfilled or contested prior to the
fall 2012 elections are to be conducted in the legidlative districts established by the 2002
judicially-approved redistricting plan. See Tr. Ex..186 (Memorandum Regarding Legislative
Redistricting: Effective Date and Use of Staté Funds from Kevin J. Kennedy, Dir. and Gen.
Counsel, Gov't Accountability Bd., to Robert Marchant, Senate Chief Clerk, and Patrick Fuller,
Assembly Chief Clerk (Oct. 19, 2011)).

36. Tensof thousands of recall petition signatures were submitted in direct reliance
upon Section 10 of 2011 Act 43 and the defendants’ own opinion. See Friends of Scott Walker v.
Brennan, No. 2012AP32-AC (Wis. Ct. App. Feb. 3, 2012).

1. VOCESPLAINTIFFS

The Voces de laFrontera, Inc. (“Voces’ or “VocesdelaFrontera’) Plaintiffsfiled a
complaint on October 31, 2011, which this Court consolidated with the Baldus Plaintiffs

Complaint in an order dated November 22, 2011 (Dkt. 55).

P-.App.016
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A. Section 2 Voting Rights Act Claim.

37.  TheVocesPaintiffsjoinin and adopt the Baldus Plaintiffs’ statement of their
claim under Section 2 of the Voting Rights Act.

1. INTERVENOR PLAINTIFFS

The Intervenor Plaintiffs (the Democratic members of the Wisconsin Congressional
delegation) filed a motion to intervene and a complementary pleading on November 17, 2011
(Dkt. 44, 45), which the Court granted in an order on November 21, 2011 (Dkt. 56).

A. The 2011 Congressional Redistricting Plan Does Not Conform To The
Principle Of Compactness.

38. States have a duty to make congressional districts comnpact. Prosser v. Elections
Bd., 793 F. Supp. 859 (W.D. Wis. 1992); Bush v. Vera, 517 \J.S. 952, 1048 (1996) (Souter, J.,
with J. Ginsburg and J. Breyer, dissenting).

39.  Wisconsin's 2011 Congressional .radistricting plan, as enacted by 2011
Wisconsin Act 44, makes Wisconsin's Congressional districts less compact than the previous
plan.

40.  Thereisno legitimate governmental interest in making the districts less compact.

41. Less compact districts are not rationally related to any legitimate governmental
interest.

B. The 2011 Congressional Redistricting Plan Does Not Conform To The
Principle Of Community Of Interest.

42.  States have a duty to preserve communities of interest in forming Congressional
Districts. Prosser v. Elections Bd., 793 F. Supp. 859 (W.D. Wis. 1992); Bush v. Vera, 517 U.S.
952, 1048 (1996) (Souter, J., with J. Ginsburg and J. Breyer, dissenting).

43.  Wisconsin's 2011 Congressional Redistricting plan, as enacted by 2011

Wisconsin Act 44, fails to preserve communities of interest.

P-.App.017
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44.  Thereisno legitimate governmental interest in failing to preserve communities of
interest.

45.  Thefailure to preserve communities of interest is not rationally related to any
legitimate governmental interest.

C. The 2011 Congressional Redistricting Plan Does Not Conform To The
Principle Of Core Retention.

46.  States have a duty to make congressional districts conform to the principle of core
retention. See Abramsv. Johnson, 521 U.S. 74, 99-100 (1997); Lariosv. Cox, 300 F. Supp. 2d
1320, 1349 (N.D. Ga. 2004).

47.  Wisconsin's 2011 Congressional Redistricting plan, as enacted by 2011
Wisconsin Act 44, fails to conform to the principle of core ietention.

48.  Thereisno legitimate governmental interest in failing to conform to the principle
of core retention.

49, Failure to conform to the priviciple of core retention is not rationally related to any
legitimate governmental interest.

D. The 2011 Congressional Redistricting Plan Does Not Conform To The
Principle Of Representative Demacracy.

50.  States have a duty to make congressional districts conform to the principle of
representative democracy. Prosser v. Elections Bd., 793 F. Supp. 859 (W.D. Wis. 1992).

51.  Wisconsin's 2011 Congressional Redistricting plan, as enacted by 2011
Wisconsin Act 44, fails to conform to the principle of representative democracy.

52.  Thereisno legitimate governmental interest in failing to conform to the principle
of representative democracy.

53. Failure to conform to the principle of representative democracy is not rationally

related to any legitimate governmental interest.
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V. GAB DEFENDANTS
A. GAB Defendants' Response To Baldus Plaintiffs Elements.

54.  The GAB Defendants join the Intervenor-Defendants' responses to the elements
of claims put forward by the Baldus Plaintiffs and Intervenor-Plaintiffs.

1. “Legidative boundaries unconstitutionally sacrifice redistricting
principles.”

i State Legidative Districts

55. A party challenging the population equality of Assembly and Senate Districts
must demonstrate: (1) a population deviation between districts that is not a close approximation
to exactness; and (2) the deviation is not the result of considering tiie boundaries of local political
units.?

ii. Congressional Districts

56.  The Constitutional directive that rnembers of the House of Representatives be
chosen “ by the People of the Severa States™ U.S. CONST, art. |, 8 2, cl. 1, has been interpreted
to “mean [ ] that as nearly asis practicable one man's vote in a congressional election isto be
worth as much as another's.” Wesberry v. Sanders, 376 U.S. 1, 7-8 (1964).

57. A party challenging Congressional redistricting must demonstrate: (1) The
existence of a population disparity that (2)” could have been reduced or eliminated altogether by
(3) agood-faith effort to draw districts of equal proportion.” Karcher v. Daggett, 462 U.S. 725,
730 (1983); see also Tennant v. Jefferson County Commission, 565 U.S. _ (Jan. 20, 2012)
(ordering stay of district-court ruling that struck down map for nonconformance with population-

disparity principles).

2« A] mathematical equality of population in each senate and assembly district isimpossible to achieve, given the
requirement that the boundaries of local political units must be considered in the execution of the standard of per
capitaequality of representation. . . .[A] valid reapportionment ‘ should be as close an approximation to exactness as
possible, and that thisis the utmost limit for the exercise of legidative discretion.” Reynolds v. Zimmerman, 22
Wis.2d 544, 565, 126 N.W.2d 551 (1964).
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58. Upon such a showing, the burden shifts to the state to prove “that each significant
variance between districts was necessary to achieve some legitimate goal.” 1d. at 731.
Previously recognized legitimate goals include “ making districts compact, respecting municipal
boundaries, preserving the cores of prior districts, and avoiding contests between incumbent
Representatives.” Karcher, 462 U.S. at 740.

2. “Thelegidation does not recognize local gover nment boundaries.”

59. No such federal claim exists. “[C]ompactness, contiguity, and respect for
political subdivisions ... are important not because they are constitutionally required—they are
not—but because they are objective factors that may serve to defeat.a claim [of unconstitutional
redistricting].” Shaw v. Reno, 509 U.S. 630, 647 (1993) (interrial citation to Gaffney v.
Cummings, 412 U.S. 735, 752, n. 18 (1973)).

60.  Wis. Congt. art IV § 4 requires that \lVisconsin state |egislative boundaries, “be
bounded by county, precinct, town or ward litiss, to consist of contiguous territory and bein as
compact form as practicable.” Plaintiffsmust first prove that this Court has jurisdiction to
instruct state officials on how to conform to state law. Pennhurst State School & Hosp. v.
Halderman, 465 U.S. 89, 106 (1984).

3. “Thelegidative district unnecessarily disenfranchise 300,000
Wisconsin citizens.”

61. The plaintiffs pled this cause of action solely asaviolation of the Wisconsin
Constitution. However, no such cause of action exists under the Wisconsin Constitution:

The complaint charges that the senate districts are so numbered in chapter 482 that
large numbers of electors who were last permitted to vote for senators in 1888
cannot do so again until 1894, while other large numbers of electors who voted for
senators in 1890 may again do so in 1892. Thisis alleged as a reason why the act
is invalid. The court finds in the constitution no authority conferred upon it to
interfere with the numbering of the senate districts. In that respect the power of the
legidature is absolute.
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Sate ex rel. Attorney General v. Cunningham, 81 Wis. 440, 468, 51 N.W. 724 (1892).

62. Further, plaintiffs must first prove that this Court has jurisdiction to instruct state
officials on how to conform to state law. Pennhurst Sate School & Hosp. v. Halderman, 465
U.S. 89, 106 (1984).

63. Even if the plaintiffs had alleged a violation of the United States Constitution,
“delayed voting” as a consequence of redistricting is not, as a matter of law, aviolation of the
egual protection clause. “Temporary disenfranchisement resulting from the combined effect of
reapportionment and a staggered election system meets the rational-basis test and therefore does
not violate the Equal Protection Clause.” Donatelli v. Mitchell,.2-+.3d 508, 515 (3rd Cir. 1993).
“In the context of reapportionment, atemporary dilution af voting power that does not unduly
burden a particular group does not violate the equal-protection clause.” Republican Party of
Oregon v. Keisling, 959 F.2d 144, 145-46 (9th Cir. 1992).

4, “Congressional gisirictsare not compact and fail to preserve
communities @i, Inter est.”

64.  Thereisno suchfadera clam. “[Clompactness, contiguity, and respect for
political subdivisions ... are important not because they are constitutionally required—they are
not—but because they are objective factors that may serve to defeat a claim [of unconstitutional
redistricting].” Shaw v. Reno, 509 U.S. 630, 647 (1993) (interna citation to Gaffney v.
Cummings, 412 U.S. 735, 752, n. 18 (1973)).

65.  Wis. Congt. art IV § 4 requires that Wisconsin state legislative boundaries, “be
bounded by county, precinct, town or ward lines, to consist of contiguous territory and be in as
compact form as practicable.” However, no provision of the Wisconsin Constitution or any state

statute requires that congressional boundaries comply with any particular principles. Plaintiffs
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must first prove that this Court has jurisdiction to instruct state officials on how to conform to
state law. Pennhurst Sate School & Hosp. v. Halderman, 465 U.S. 89, 106 (1984).

5. “Congressional and legislative districts constitute unconstitutional
gerrymandering.”

66. “The relevant question is not whether a partisan gerrymander has occurred, but
whether it is so excessive or burdensome as to rise to the level of an actionable equal-protection
violation.” Radogno v. Illinois State Bd. of Elections, 2011 WL 5025251, *2 (N.D. Ill. Oct. 21,
2011). Nojudicially discernible and manageable standards for adjudicating political
gerrymandering claims have emerged.” Veith v. Jubilerer, 541 U.S. 267, 281 (2004)(Scalia, J.,
plurality opinion).

6. “Legidativedistrictsviolate the Federal Voting Rights Act.”

67. In order to establish aviolation of § 2 @i the Voting Rights Act, a minority group
must prove (1) that it is* sufficiently large and geographically compact to constitute a majority in
asingle-member district”; (2) that it isass " politically cohesive”; and (3) that the “white
majority votes sufficiently as abloc toenable it — in the absence of special circumstances, such
as the minority candidate runniing unopposed, . . . to defeat the minority's preferred candidate.”
Thornburg v. Gingles, 478 U.S. 30, 50-51(1986).

68. Failure to establish any one of the Gingles factors by a preponderance of the
evidence precludes afinding of vote dilution, because “[t]hese circumstances are necessary
preconditions for multimember districts to operate to impair minority voters ability to elect
representatives of their choice.” Id. at 50.

69.  If aminority group can establish these three elements, the court must then
“consider whether, under the totality of the circumstances, the challenged practice impairs the

ability of the minority voters to participate equally in the political process.” Goosby v. Bd. of the
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Town of Hempstead, 956 F. Supp. 326, 329 (E.D.N.Y. 1997). Judicia assessment of the totality
of the circumstances requires a “ searching practical evaluation of the past and present reality.”
Gingles, 478 U.S. at 45. Central to this assessment is an examination of the following seven
factors, which were set forth in the Senate Judiciary Committee Report accompanying the 1982
amendments to Section 2 of the Voting Rights Act:

a the extent of any history of official discrimination in the state or political
subdivision that touched the right of members of the minority group to register, vote, or
otherwise to participate in the democratic process;

b. the extent to which voting in the elections of the state or political
subdivision isracially polarized;

C. the extent to which the state or paiitical subdivision has used unusually
large election districts, majority vote requirements, anti-single shot provisions, or other
voting practices or procedures that may enhance the opportunity for discrimination
against the minority group;

d. if thereis acandidate dating process, whether the members of the
minority group have been denied access to that process;

e the extent to which members of the minority group in the state or political
subdivision bear the effects of discrimination in such areas as education, employment and
health, which hinder the ability to participate effectively in the political process;

f. whether political campaigns have been characterized by overt or subtle
racial appeals; [and]

0. the extent to which members of the minority group have been elected to

public office in the jurisdiction.
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See S. Rep. No. 97-417, 97th Cong. 2nd Sess. 28 (1982) (the “ Senate Report”). The Senate
Report recognized two further factors that, in some cases, warrant consideration as part of
plaintiffs evidence to establish aviolation: (1) “whether there is a significant lack of
responsiveness on the part of elected officials to the particul arized needs of the members of the
minority group;” and (2) whether “the policy underlying the state or political subdivision's use of
such voting qualification, prerequisite to voting, or standard, practice or procedure is tenuous.”
Id. at 29 (footnotes omitted).

7. “Legidative districtsunconstitutionally userace as a predominant
factor.”

70. A districting plan violates the equal protection clause when it is shown (either
through circumstantial evidence of adistrict's shape and deriographics or more direct evidence
going to legislative purpose) that race was the predominant factor motivating the placement of a
significant number of voters within or without aparticular district. Sabler v. County of Thurston,
Neb., 129 F.3d 1015, 1025 (8th Cir. 1997); citing Harvell v. Blytheville Sch. Dist. No. 5, 126
F.3d 1038, 1039 (8th Cir.1997), quciirig Miller v. Johnson, 515 U.S. 900, 916, 115 S.Ct. 2475,
2488 (1995).

8. “New congressional and legidative districtsare not justified by any
legitimate state interest.”

71.  Thereisno such federa claim. “[C]Jompactness, contiguity, and respect for
political subdivisions ... are important not because they are constitutionally required—they are
not—but because they are objective factors that may serve to defeat a claim [of unconstitutional
redistricting].” Shaw v. Reno, 509 U.S. 630, 647 (1993) (interna citation to Gaffney v.

Cummings, 412 U.S. 735, 752, n. 18 (1973)).
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0. “Any special or recall elections cannot be conducted under Act 43.”

72.  Thisisaclaim premised solely on the Wisconsin Constitution. To establish a
violation of a Wisconsin State Constitution provision, plaintiffs must first prove that this Court
has jurisdiction to instruct state officials on how to conform to state law. Pennhurst State School
& Hosp. v. Halderman, 465 U.S. 89, 106 (1984).

73. Further, there is no case or controversy with respect to this claim because the
Wisconsin Government Accountability Board does not intend to conduct recall electionsin
accord with the legidative districts created by Act 43.

B. GAB Defendants Response To Voces Plaintiffs’ Elements.
1. Section 2 voting rights claim.

74, In order to establish aviolation of § 2 of the Voting Rights Act, a minority group
must prove (1) that it is“ sufficiently large and geographically compact to constitute a majority in
asingle-member district”; (2) that itisalso “geiiticaly cohesive”; and (3) that the “white
majority votes sufficiently as abloc to erable it — in the absence of special circumstances, such
as the minority candidate runningunopposed, . . . to defeat the minority's preferred candidate.”
Thornburg v. Gingles, 478 U.S. 30, 50-51(1986).

75. Failure to establish any one of the Gingles factors by a preponderance of the
evidence precludes afinding of vote dilution, because “[t]hese circumstances are necessary
preconditions for multimember districts to operate to impair minority voters ability to elect
representatives of their choice.” Id. at 50.

76.  If aminority group can establish these three elements, the court must then
“consider whether, under the totality of the circumstances, the challenged practice impairs the
ability of the minority voters to participate equally in the political process.” Goosby v. Bd. of the

Town of Hempstead, 956 F. Supp. 326, 329 (E.D.N.Y. 1997). Judicia assessment of the totality
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of the circumstances requires a “ searching practical evaluation of the past and present reality.”
Gingles, 478 U.S. at 45. Central to this assessment is an examination of the following seven
factors, which were set forth in the Senate Judiciary Committee Report accompanying the 1982
amendments to Section 2 of the Voting Rights Act:

a the extent of any history of official discrimination in the state or political
subdivision that touched the right of members of the minority group to register, vote, or
otherwise to participate in the democratic process;

b. the extent to which voting in the elections of the state or political
subdivision isracially polarized;

C. the extent to which the state or political subdivision has used unusually
large election districts, majority vote requirements, anti-single shot provisions, or other
voting practices or procedures that may enhance the opportunity for discrimination
against the minority group;

d. if thereis a candiaate dating process, whether the members of the
minority group have been denied access to that process;

e the extent to which members of the minority group in the state or political
subdivision bear the effects of discrimination in such areas as education, employment and
health, which hinder the ability to participate effectively in the political process;

f. whether political campaigns have been characterized by overt or subtle
racial appeals; [and]

0. the extent to which members of the minority group have been elected to

public office in the jurisdiction.
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See S. Rep. No. 97-417, 97th Cong. 2nd Sess. 28 (1982) (the “ Senate Report”). The Senate
Report recognized two further factors that, in some cases, warrant consideration as part of
plaintiffs evidence to establish aviolation: (1) “whether there is a significant lack of
responsiveness on the part of elected officials to the particul arized needs of the members of the
minority group;” and (2) whether “the policy underlying the state or political subdivision's use of
such voting qualification, prerequisite to voting, or standard, practice or procedure is tenuous.”
Id. at 29 (footnotes omitted).

C. GAB Defendants Response To Intervenor Plaintiffs Elements.

1 Congressional districtsare not compact and fail to preserve
communities of interest.

77.  Thereisno such federa claim. “[C]Jompactness, contiguity, and respect for
political subdivisions ... are important not because they are constitutionally required—they are
not—but because they are objective factors that tnay serve to defeat a claim [of unconstitutional
redistricting].” Shaw v. Reno, 509 U.S. 632, 647 (1993) (interna citation to Gaffney v.
Cummings, 412 U.S. 735, 752, n. 18 {1973)).

2. Congressonal and L egidative Districts Constitute Unconstitutional
Gerryinandering.

78.  “Therelevant question is not whether a partisan gerrymander has occurred, but
whether it is so excessive or burdensome asto rise to the level of an actionable equal-protection
violation.” Radogno v. Illinois State Bd. of Elections, 2011 WL 5025251, *2 (N.D. IlI. Oct. 21,
2011). Nojudicialy discernible and manageable standards for adjudicating political
gerrymandering claims have emerged.” Veith v. Jubilerer, 541 U.S. 267, 281 (2004)(Scalia, J.,

plurality opinion).
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3. Untitled “ Seventh Claim” that the L egislature failed to consider
principles of compactness, communities of interest and preserving
cor e populationsin drawing the new boundaries (I ntervenor
Complaint at 7 74).

79.  Thereisno such federal claim. “[C]ompactness, contiguity, and respect for
political subdivisions ... are important not because they are constitutionally required—they are
not—nbut because they are objective factors that may serve to defeat a claim [of unconstitutional
redistricting].” Shaw v. Reno, 509 U.S. 630, 647 (1993) (internal citation to Gaffney v.
Cummings, 412 U.S. 735, 752, n. 18 (1973)).

V. INTERVENOR DEFENDANTS

80.  Theintervenor-defendants filed a motion to intervene in this action on November
20, 2011. (Dkt. 32.) This Court granted that motion (Dkt. 4S), and the intervenor-defendants
filed an answer to the Second Amended Complaint (Dkt. 60). On December 8, 2011, they filed a
motion for judgment on the pleadings of that complaint asto Act 44 issues and a corresponding
motion to dismiss the intervenor-plaintiffs:complaint in its entirety. (Dkt. 75.)

8l.  Theintervenor-defendants join the GAB defendants’ responses to the elements of
the claims put forward by the Baldus plaintiffs and the intervenor-plaintiffs to the extent they
implicate Act 44.

82.  Thevarious grounds on which the plaintiffs and intervenor-plaintiffs purport to
attack Act 44 amount to nothing other than successive attempts to state a political
gerrymandering claim, which afour-justice plurality of the U.S. Supreme Court considersto be a
non-justiciable question and for which amajority of that Court has held no workable standard
presently exists or has ever been proffered.

83.  Theplaintiffs and the intervenor-plaintiffs have failed to state a claim upon which

relief can be granted asto Act 44, because they have failed to provide the Court with aworkable
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standard with which to measure any purported burden upon their representational rights under
the Equal Protection Clause by any political considerations that may have affected the drawing
of congressional districts embodied in Act 44.

84.  Theplaintiffs and the intervenor-plaintiffs have failed to state a claim upon which
relief can be granted asto Act 44 under the First Amendment, because the provisions of Act 44
do not implicate any recognized First Amendment right of the plaintiffs or the
intervenor-plaintiffs.

85.  Theintervenor-plaintiffs have failed to state a claim upon which relief can be
granted for any purported “damage to representative democracy,” hecause such an assertion does
not support any independent claim for relief.

86. No provision in the U.S. Constitution (or: the Wisconsin Constitution) requires
that congressional districting lines adopted by the Wisconsin Legislature conform with the so-
called redistricting “principles’ of compactness, communities of interest, or core retention.

87. Even if the Wisconsin Constitution did contain any such general mandate to
consider some such so-called “priviciples,” enforcement by this federal Court of that or any other
provision of state law against agents of the state of Wisconsin would be barred by the teaching of
Pennhurst Sate School & Hospital v. Halderman, 465 U.S. 89 (1983) and subsequent cases.

88.  Theplaintiffs and the intervenor-plaintiffs cannot show that Act 44 embodies
excessive and unconstitutional, rather than permissible and constitutional, political
considerations.

89.  Theintervenor-plaintiffs had input into the congressional district boundaries
embodied in Act 44, and those boundaries reflect certain preferences of both the Republican and

the Democratic incumbent members of the House of Representatives.
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JOINT STATEMENT OF STIPULATED FACTS

90. By agreeing that the following facts may be treated as true for purposes of this
trial, the parties are not necessarily agreeing that each of them is material or relevant.
. 2010 CENSUS AND POPULATION FIGURES

91.  TheBureau of the Census, U.S. Department of Commerce, conducted a decennial
censusin 2010 of Wisconsin and of all the other states under Article |, Section 2, of the U.S.
Constitution.

92.  The Census Bureau on December 21, 2010 announced and certified the official
enumeration of the population of Wisconsin at 5,686,986 as of April 1, 2010. For comparison,
the 2000 Census had determined that the popul ation of Wiscorisin was 5,363,675.

93. Based on the April 2010 census, the precis=idea population for each of the
33 senate districts in Wisconsin is 172,333 and for-€ach of the 99 assembly districts 57,444. For
comparison, under the 2000 Census, the precise ideal population for each senate district had been
162,536, and for each assembly district fad been 54,179.

94. Based on the April<2010 census, the precise ideal population for each of the eight
congressional districtsin Wisconsin is approximately 710,873. However, because dividing the
population of Wisconsin (5,686,986) by eight resultsin a fraction, two districts must each have
one additional person.

95. In 2011, there were recall elections—compelled by petition under the state
constitution—for nine state senators. July 19, for District 30; August 9, for Districts 2, 8, 10, 14,
18 and 32; and, for Districts 12 and 22, on August 16. All of these el ections were conducted

within the districts established by this Court in 2002.
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96. Recall petitions have been filed to require elections, on a date in 2012 to be
determined by GAB, if sufficient signatures have been certified by the GAB, in the following
state senate districts: 13, 21, 23 and 29.

97. Defendants have approved a guideline stating that any special or recall elections
scheduled before the fall 2012 general elections shall be conducted under the boundaries
established by this Court in 2002 and in effect since then. See Tr. Ex. 166.

98.  Atleast one plaintiff has signed a state senate recall petition.

. STATUTORY HISTORY

99.  The state legidature has the responsibility—under Article I, sections 2 and 4, and
the Fourteenth Amendment, section 2, of the U.S. Constitutior,-and under 2 U.S.C. § 2c—to
enact a constitutionally valid plan establishing the bouncieries for the state’ s eight congressional
districts based on the 2010 Census.

100. ArticlelV, section 3, of the Wisconsin Constitution imposes a specific
responsibility on the legislature to enact Statutes after each decennial census redrawing the lines
of the state’ s legidative districts,

101. Thebill that would become Act 43, and a companion bill that would become Act
39, were released to the public on July 8, 2011.

102. Thebill that would become Act 44 was based on maps drafted at the direction of
Wisconsin's Republican members of the House of Representatives, following some consultation
with the Democratic members of the House, and was introduced by the Republican |eadership of
the Wisconsin Legislature. The bill was aso made public on July 8, 2011.

103. OnJuly 13, 2011, the legislature held a public hearing to take testimony on the

bills that would become Acts 43 and 44. A transcript of the hearing appears as Trial Exhibit 19.
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104. The Senate Judiciary Committee recommended the passage of an amended
version of the bill that would become Act 43 on July 15, 2011.

105. The senate approved the amended bill that would become Act 43 on July 19,
2011. The assembly approved the bill on July 20, 2011. It was signed into law on August 9,
2011. A copy of Act 43 appears as Tria Exhibit 174. A copy of the legidative history of Act 43
appears as Trial Exhibit 1055.

106. Act 43 providesthat it shall first apply “with respect to regular elections, to
officesfilled at the 2012 general election,” and “with respect to specia or recall elections, to
officesfilled or contested concurrently with the 2012 general electien.”

107. On July 15, the Senate Judiciary Committee recommended passage of the bill that
would become Act 44. On July 19 and 20, the Wisconsitviegislature adopted Act 44, and the
Governor signed Act 44 into law on August 9, 2011: A copy of Act 44 appears as Trial Exhibit
175. A copy of the legidlative history of Actd4 appears as Trial Exhibit 1056.

[11. PROCEDURAL HISTORY

108. The Baldus plaintitfs have filed three complaints. an initial complaint on June 10,
2011 (Dkt. 1), the First Amended Complaint on July 21, 2011 (Dkt. 12), and the Second
Amended Complaint (Dkt. 48), filed on November 18, 2011, and answered on November 25,
2011 (Dkt. 57) by the Wisconsin Government Accountability Board (“GAB”) and on November
29, 2011 by the Intervenor-Defendants (Dkt. 60).

109. The defendantsfiled aMotion to Dismiss (Dkt. 6) on June 30, 2011, to which the
plaintiffs responded, in part, with an Amended Complaint on July 21, 2011, which the
defendants subsequently answered on November 4, 2011 (Dkt. 29). The defendantsfiled a

Motion to Dismiss the Amended Complaint (Dkt. 16) on August 4, 2011.
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110. On September 21, 2011, the Chief Judge of the U.S. Court of Appeals entered an
order designating the members of the three-judge Court under 28 U.S.C. § 2284 (Dkt. 24).

111. The panel entered an order denying the Motion to Dismiss on October 21, 2011
(Dkt. 25), and immediately scheduled an initial conference, which it conducted on October 24,
2011 (Dkt. 26). There followed an order on scheduling and discovery entered on November 14,
2011 (Dkt. 35) and, on December 15, 2011, a superseding Tria Scheduling Order (Dkt. 79).

112. Inresponse to two motions to intervene with accompanying pleadings, the Court
entered an order on November 21, 2011 permitting the intervention of Republican members of
Congress and, separately, Democratic member of Congress. VocesDe LaFrontera, Inc. filed a
separate redistricting action (Case No. 11-CV-1011) on October 31, 2011 and the Court
consolidated it with this case in a November 22, 2011 ordar (Dkt. 55).

113. On December 8, 2011, the intervenor-defendants filed a Motion for Judgment on
the Pleadings requesting the dismissal of all &1 the claimsrelated to Act 44’ s establishment of
boundaries for the state’ s eight congressional districts (Dkt. 75). That motion, fully briefed,
remains pending.

114. On January 24, 2012, six individuals filed a Motion for Leave to Appear as
Amicus Curiae and submitted a brief and a proposed state |egidlative redistricting map
(Dkt. 126). That motion, which the defendants oppose, remains pending.

115. On February 10, 2012, defendants filed a motion for summary judgment on
counts 2-6 and 8 of the plaintiffs Second Amended Complaint, counts 4 and 5 of the Intervenor
Plaintiffs, and the single count of the Complaint filed by the consolidated V oces de la Frontera

plaintiffs. That motion remains pending.
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116. On February 13, 2012, the Baldus plaintiffs filed aletter with the Court objecting
to the summary judgment motion (Dkt. 133), and the Intervenor-Plaintiffs filed aletter
concurring with plaintiffs (Dkt. 135).

117. On February 14, 2012, the defendants filed a letter response (Dkt. 154).

V. PARTIES

118. The Baldus plaintiffs are citizens, residents and qualified voters of the United
States and the State of Wisconsin, residing in various counties and various legislative and
congressional districts (as now re-established by Wisconsin Acts 43 and 44). Regardless of their
place of residence, they alege their rights are harmed or threatened with harm by political
district boundaries that violate federal and state law.

a Alvin Baldus, acitizen of the United States and of the State of Wisconsin,
isaresident and registered voter of Menomcrie, Dunn County, Wisconsin, with his
residence in the 3rd Congressional Distiict, 67th Assembly District and 23rd Senate
District as those districts have been established by law.

b. Cindy Barkiera, a citizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the City of Madison, Dane County,
Wisconsin, with her residence in the 2nd Congressional District, 78th Assembly District
and 26th Senate District as those districts have been established by law.

C. Carlene Bechen, a citizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the Village of Brooklyn, Dane County,
Wisconsin, with her residence in the 2nd Congressional District, 80th Assembly District
and the 27th Senate District as those districts have been established by law.

d. Ronald Biendsell, acitizen of the United States and of the State of

Wisconsin, isaresident and registered voter of Middleton, Dane County, Wisconsin, with
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his residence in the 2nd Congressional District, 79th Assembly District and 27th Senate
District as those districts have been established by law.

e. Ross Boone, acitizen of the United States and of the State of Wisconsin,
isaresident and registered voter of the Village of Twin Lakes, Kenosha County,
Wisconsin, with hisresidence in the 1st Congressional District, 61st Assembly District
and the 21st Senate District as those districts have been established by law.

f. VeraBoone, acitizen of the United States and of the State of Wisconsin,
isaresident and registered voter of the Village of Twin Lakes, Kenosha County,
Wisconsin, with her residence in the 1st Congressional District, 61st Assembly District
and the 21st Senate District as those districts have beeix established by law.

0. Elvira Bumpus, a citizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the City of Racine, Racine County,
Wisconsin, with her residence in the 1st Congressional District, 66th Assembly District
and 22nd Senate District as thosa districts have been established by law.

h. Evanjelina Cieereman, acitizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the City of Milwaukee, Milwaukee
County, Wisconsin, with her residence in the 4th Congressional District, 8th Assembly
District and 3rd Senate District as those districts have been established by law.

i Sheila Cochran, acitizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the City of Milwaukee, Milwaukee
County, Wisconsin, with her residence in the 4th Congressional District, 17th Assembly

District and the 4th Senate District as those districts have been established by law.
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J- LeslieW. Davis|lIl, acitizen of the United States and of the State of
Wisconsin, is aresident and registered voter of the City of Stoughton, Dane County,
Wisconsin, with his residence in the 2nd Congressional District, 46th Assembly District
and 16th Senate District as those districts have been established by law.

k. Brett Eckstein, acitizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the Village of Sussex, Waukesha County,
Wisconsin, with his residence in the 5th Congressional District, 22nd Assembly District
and 8th Senate District as those districts have been established by law.

l. Maxine Hough, a citizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the Town of East Troy, Walworth
County, Wisconsin, with her residence in the 1st‘Congressional District, 32nd Assembly
District and the 11th Senate District as those districts have been established by law.

m. Clarence Johnson, a citizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the City of Milwaukee, Milwaukee
County, Wisconsin, with his residence in the 4th Congressional District, 22nd Assembly
District and the 8th Senate District as those districts have been established by law.

n. Richard Kresbach, acitizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the Village of Wales, Waukesha County,
Wisconsin, with his residence in the 1st Congressional District, 99th Assembly District
and the 33rd Senate District as those districts have been established by law.

0. Richard Lange, acitizen of the United States and of the State of

Wisconsin, isaresident and registered voter of South Range, Douglas County,
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Wisconsin, with his residence in the 7th Congressional District, 73rd Assembly District
and 25th Senate District as those districts have been established by law.

p. Gladys Manzanet, a citizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the City of Milwaukee, Milwaukee
County, Wisconsin, with her residence in the 4th Congressional District, 9th Assembly
District and 3rd Senate District as those districts have been established by law.

Q. Rochelle Moore, acitizen of the United States and of the State of
Wisconsin, is aresident and registered voter of the City of Kenosha, Kenosha County,
Wisconsin, with her residence in the 1st Congressional District, 64th Assembly District
and the 22nd Senate District as those districts have been established by law.

r. Amy Risseeuw, a citizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the Town of Menasha, Outagamie
County, Wisconsin, with her residence in the 8th Congressional District, 3rd state
Assembly District and 1st Senai= District as those districts have been established by law.

S. Judy Robson, acitizen of the United States and of the State of Wisconsin,
isaresident and registered voter of the City of Beloit, Rock County, Wisconsin, with her
residence in the 2nd Congressional District, 31st Assembly District and 11th Senate
District as those districts have been established by law.

t. Gloria Rogers, a citizen of the United States and of the State of Wisconsin,
isaresident and registered voter of the City of Racine, Racine County, Wisconsin, with
her residence in the 1st Congressional District, 64th Assembly District and the 22nd

Senate District as those districts have been established by law.
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u. Jeanne Sanchez-Bell, a citizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the City of Kenosha, Kenosha County,
Wisconsin, with her residence in the 1st Congressional District, 65th Assembly District
and 22nd Senate District as those districts have been established by law.

V. Cecelia Schliepp, a citizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the Town of Erin, Washington County,
Wisconsin, with her residence in the 5th Congressional District, 22nd Assembly District
and the 8th Senate District as those districts have been established by law.

w. Travis Thyssen, acitizen of the United States and of the State of
Wisconsin, isaresident and registered voter of the Town of Grand Chute, Outagamie
County, Wisconsin, with his residence in the 8th‘Congressional District, 56th Assembly
District and the 19th Senate District as those districts have been established by law.

119. TheVoces plaintiffs consist 6f Voces de la Frontera, Inc., which is anot-for-profit
grassroots organization organized under the laws of Wisconsin with its principal place of
business at 1027 South 5th Street; Milwaukee, Wisconsin and islocated in the 8th Assembly
District.

a Ramiro Varais aLatino citizen of the United States of Mexican American
national origin and aregistered voter of the City of Milwaukee, Milwaukee County, with
his residence in the 8th Assembly District as that district has been established by law.

b. OlgaVaraisalLatinacitizen of the United States of Puerto Rican national
origin and aregistered voter of the City of Milwaukee, Milwaukee County, with her

residence in the 8th Assembly District as that district has been established by law.
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C. Jose Perez isa L atino citizen of the United States of Puerto Rican national
origin and aregistered voter of the City of Milwaukee, Milwaukee County, with his
residence in the 8th Assembly District as that district has been established by law.

d. Erica Ramirez isaLatinacitizen of the United States of Mexican
American national origin and aregistered voter of the City of Milwaukee, Milwaukee
County, with her residence in the 8th Assembly District as that district has been
established by law.

120. Michael Brennan, resident of Marshfield, Wisconsin; David G. Deininger,

resident of Monroe, Wisconsin; Gerald C. Nichol, resident of Madison, Wisconsin; Thomas

Cane, resident of Wausau, Wisconsin; and, Thomas Barland, r2sident of Eau Claire, Wisconsin,

each named as a defendant personally and individually but only in his official capacity, are all

members of the GAB. Kevin Kennedy, resident of Dane County, Wisconsin, also named only in

his official capacity, isthe Director and General Counsel for the GAB Timothy Vocke, whose

name appears in the caption, is no longar a GAB member, and there remains a vacancy on the

six-member GAB

a The GAB is an independent state agency under section 15.60 of the
Wisconsin Statutes. The GAB has “genera authority” over and the “responsibility for
the administration of ... [the state's] laws relating to elections and election campaigns,”
Wis. Stat. § 5.05(1) (2009-10), including the election every two years of Wisconsin's
representatives in the assembly and every four years its representatives in the senate. It
also has general responsibility for the administration of laws involving the election, every

two years, of the eight members of the Wisconsin congressional delegation.
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b. Among its statutory responsibilities, the GAB must notify each county
clerk, under Wis. Stat. 88 10.01(2)(a), 10.06(1)(f), and 10.72, of the date of the primary
(August 14, 2012) and general (November 6, 2012) elections and the officesto be filled
at those elections by the voters. The GAB also transmits to each county clerk a certified
list of candidates for whom the voters of that county may vote. Wis. Stat. 8§ 7.08(2).

C. The GAB issues certificates of election under section 7.70(5) of the
Wisconsin Statutes to the candidates el ected to serve in the senate and assembly and in
the U.S. House of Representatives. The GAB also provides support to local units of
government and their public employees, including the county clerks in each of
Wisconsin's 72 counties, in administering and preparing for the election of members of
the legislature and the U.S. House of Representaiives.

121. Intervenor-Plaintiffs Tammy Baldwin, Ronald Kind, and Gwendolynne Moore are
all adult citizens of the State of Wisconsin arid are al of Wisconsin’s incumbent Democratic
Members of the United States House of-Representatives, representing three of Wisconsin's
Congressional districts.

a Congressperson Tammy Baldwin represents Wisconsin's Second
Congressional District.

b. Congressperson Ronald Kind represents Wisconsin's Third Congressional
District.

C. Congressperson Gwendolynne Moore represents Wisconsin's Fourth
Congressional District.

122.  Intervenor-Defendants F. James Sensenbrenner, Jr., Thomas E. Petri, Paul D.

Ryan, Jr., Reid J. Ribble, and Sean P. Duffy are all adult citizens of the State of Wisconsin and
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are all of Wisconsin's incumbent Republican Members of the United States House of
Representatives, representing five of Wisconsin's Congressional districts.
a Congressperson Paul D. Ryan, Jr. represents Wisconsin's First

Congressional District.

b. Congressperson F. James Sensenbrenner, Jr. represents Wisconsin's Fifth

Congressional District.

C. Congressperson Thomas E. Petri represents Wisconsin's Sixth

Congressional District.

d. Congressperson Sean P. Duffy represents Wisconsin's Seventh

Congressional District.

e Congressperson Reid J. Ribble represents Wisconsin's Eighth

Congressional District.

123.  1n1981-82, 1991-92 and 2001-02, the Wisconsin Legislature, because of partisan
divisions between its houses or betweest the Legidature and the Governor, failed to redraw its
legidative districtsin order to comiply with the Constitution’s “ one-person, one-vote” rule. See
Georgia v. Ashcroft, 539 U.S. 461, 488 n.2 (2003). In each instance, afederal district court
adopted and enforced a redistricting map for Wisconsin's state legidative districts. AFL CIO v.
Elections Board, 543 F. Supp. 630 (E.D. Wis. 1982); Prosser v. Elections Board, 793 F. Supp.
859 (W.D. Wis. 1992); Baumgart v. Wendelberger, Nos. 01 121 and 02 366, 2002 WL 34127471
(E.D. Wis. May 30, 2002) (per curiam), amended by 2002 WL 34127473 (E.D. Wis. July 11,
2002). In 1971-72, the Legidature had enacted its own legidative redistricting plan. 1971 Wis.

L. chs. 304, 305.
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124. The Wisconsin Legislature has always redrawn the state’ s congressional districts,
and no court has ever done so in Wisconsin. After the censusesin 1970, 1980, 1990, and 2000,
the Legidlature enacted congressional redistricting plans. 1971 Wis. L. chs. 133; 1981 Wis. L.
chs. 154, 155; 1991 Wis. Act 256; 2001 Wis. Act 46.

V. STATE SENATE AND ASSEMBLY DISTRICTS (ACT 43)

125. The 2010 census populations in the newly adopted assembly districts range from a
low of 57,220 in the 1st Assembly District (224 fewer than the ideal population of 57,444) to a
high of 57,658 in the 45th Assembly District (214 more than the ideal population). Thus, the
total population deviation, from the most populous to the least populous district, is 438 persons.

126. The 2010 census populations in the newly adopted senate districts range from a
low of 171,722 (611 fewer than the ideal population, the 3.8th Senate District) to a high of
172,798 (465 more than the ideal population, the 3Gih Senate District). Thus, the total
population deviation, from the most populous 10 the least populous district, is 1,076 persons.

A. Minority Populations.

127. Table6 (partial stipulation) reflects the racial composition of the African
American magjority-minority dgistricts in Milwaukee County, as drawn by federal courtsin 1992
and 2002. (All tables are attached to the Joint Pretrial Report as Exhibit A. The parties
have stipulated or partially stipulated to all tables referenced in the stipulated facts section; they
have not stipulated to tables referenced in the statements of contested facts. The terms of any
partial stipulations are noted for each table in Exhibit A.)

128. Act 43 creates six Assembly Districts on the north side of Milwaukee in which
African-Americans of voting age comprise more than 50 percent of the voting age population

living in each of those districts. Those six Assembly Districtsare: AD 10, 11, 12, 16, 17, and 18.
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a African Americans comprise 61.79 percent of the voting age population

living in AD 10.

b. African Americans comprise 61.94 percent of the voting age population

livingin AD 11.

C. African Americans comprise 51.48 percent of the voting age population

livingin AD 12.

d. African Americans comprise 61.34 percent of the voting age population

living in AD 16.

e African Americans comprise 61.33 percent of the voting age population

livingin AD 17.

f. African Americans comprise 60.43 percent of the voting age population

livingin AD 18.

129. Table 7 showsthe racial demaographic data on population and voting age
population characteristics of Act 43 African American majority-minority legislative districts,
using 2010 census data.

130. Act 43 creates two Senate Districts on the north side of Milwaukee in which
African-Americans of voting age comprise more than 50 percent of the voting age population of
those districts. Those two Senate Districts are SD 4 and 6.

a African Americans comprise 58.4 percent of the voting age popul ation

living in SD 4.

b. African Americans comprise 61.0 percent of the voting age popul ation

living in SD 6.
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131. Milwaukee' s African-American community bears the socioeconomic effects of
historic discrimination in employment, education, health, and other areas.

132. According to the 2010 U.S. Census, the Latino population of the City of
Milwaukee grew from 71,646 in 2000 to 103,007 in 2010, representing an increase of
approximately 44 percent.

133. Thedatafrom the April 2010 census indicates that the area of most rapid growth
of Milwaukee's Latino community has been on the city’s near south side.

134. Act 43 creates two Assembly Districts on the near south side of Milwaukeein
which Latinos of voting age comprise more than 50 percent of the voting age population living in
each of those districts. Those two Assembly Districts are AD-8 and 9.

135. Latinos comprise 37,750 of the total poputation living in AD 8, or 65.9 percent of
the total population living in AD 8.

136. Thecoreretention for AD 8 i< 55.3 percent.

137. Table9 (partial stipulation) reflects available datarelated to the racial
composition of the Hispanic maicitty-minority districts in Milwaukee County, as drawn by
federal courtsin 1992 and 2002. Table 10 shows Hispanic demographic data on population and
voting age population characteristics of the court-drawn 2002 legidlative districts, using 2010
census data.

138. Table 11 (partial stipulation) shows the Hispanic demographic data on
population and voting age popul ation characteristics of Act 43 Hispanic majority-minority
legidative districts, using 2010 census data. Table 12 (partial stipulation) shows the

demographics of the Assembly District 8 map proposed by Professor Mayer.
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139. Table 13 (partial stipulation) describes the Hispanic population in Wisconsin as
awhole and in Milwaukee County in particular in 2000 and in 2010. Table 14 (partial
stipulation) describes age-related information about the Hispanic community in Wisconsin as a
whole, and more specifically in Milwaukee County, and Assembly Districts 8 and 9.

140. Latinos comprise 60.52 percent of the voting age population living in AD 8.

141. Latinos comprise 34,647 of the total population living in AD 9, or 60.54 percent
of the total population livingin AD 9.

142.  Latinos comprise 54.03 percent of the voting age population living in AD 9.

143. The voting-age population of Latinosliving in AD 8:and 9 consists of all Latinos
above the age of 18 who live in those districts, as measured by the U.S. Census.

144. The actual number of Latinosliving in AD 8 and 9 who are eligible to vote
consists of the Latino voting-age population who a2 U.S. citizens. The percentage of the
voting-age population of Latinosliving in AD'8 and 9 and who are citizensis lower than the
overall percentage of Latinos livingin AD 8 and 9 who are of voting age.

145. Tables 16(a)-(f) (vartial stipulation) reflect election datain Assembly District 8
from 1998 to 2010.

146. Milwaukee's Latino community bears the socioeconomic effects of historic
discrimination in employment, education, health, and other areas, and its depressed
socioeconomic status hinders the ability to participate in the electoral process on an equal basis
with other members of the electorate.

147.  Jesus“Zeus’ Rodriguez (of Hispanicsfor Leadership) was consulted about the
map drawing between July 8 and July 12, 2011 and submitted a written statement at the

Legidature’ s public hearing on July 13, 2011. Tr. Ex. 1002. During the course of the map
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drawing, the MALDEF Chicago regional office was consulted. Neither Voces de la Frontera,
Inc., nor the Latino Redistricting Committee in Milwaukee, nor any of its members were
consulted. The Latino community in Milwaukee is diverse; some peoplein the Latino
community supported Act 43 and some did not.

B. Equal Population.

148. Application of the 2010 census to the existing district boundaries shows that 44 of
99 Assembly seats had populations more than 5.0 percent above or below the ideal, as did 11 of
33 Senate districts.

149. Table 1 describes the population deviation from the ideal for each Assembly and
Senate district (using 2010 Census data).

150. Table 2 describes the population for each Assembly District under Act 43 (using
2010 Census data).

151. Table 3 describes the populatioi for each Senate District created by Act 43 (using
2010 Census data).

152. The 1992 Assembly plan met a 1 percent standard (+/-0.5 percent) with an overall
range of deviation of 0.91 percent, with 48 districts below theideal and 51 above the ideal. Only
one district was more than a half point away from theidea. In the Senate, the 1992 plan had an
overall deviation range 0.52 percent with 15 districts above the ideal population and 18 below
the ideal .

153. The 2002 federal-court Assembly map had an overall range of 1.59 percent
deviation, with 47 districts above the ideal, 51 below the ideal, and one exactly apportioned
district. In the Senate, the overall deviation range of the 2002 map was 0.98 percent with 15

districts above the ideal population, 17 below, and one perfectly apportioned. Of the 99
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Assembly districtsin 2002, 77 districts were within +/- 0.5 percent of theideal population; in the
Senate, 32 of 33 districtsfell in thisrange.

154.  Act 43 creates 99 Assembly districts with populations falling within a range of
0.76 percent (+0.39 percent to -0.37 percent) of the ideal population; 56 districts are above the
ideal population, 41 are below the ideal, and two districts are perfectly apportioned. In the
Senate, population variations fall within arange of 0.62 percent (+0.35 percent to -0.27 percent);
17 districts are above the ideal population, 14 are below the ideal, and two districts are perfectly
apportioned.

155. Population deviation in Assembly districts (both undar Act 43 and historically,
appear in Table 4.

156. Population deviation in Senate districts (}cth under Act 43 and historically,
appear in Table5.

C. Delayed Voting / Disenfranchisement.

157. Each state Senate district is composed of three entire state Assembly districts.
Changesin the Assembly districtsiwill necessarily carry through to the Senate districts.

158. Assembly members serve two-year terms. Senators serve four-year, staggered
terms with half elected in presidential years and the other half coincident with gubernatorial
elections.

159. Redistricting resultsin shifts of voters among Senate districts in such away that
some voters will experience delayed voting or disenfranchisement. Voters who previously
resided in even-numbered Senate districts (which vote in presidential years) but who are moved
to odd-numbered Senate districts (which vote in midterm years) by redistricting will go six years

between opportunities to vote for a state senator.
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160. Only votersin even-numbered senate districts can vote for a senator in the 2012
regular election. Residents of odd-numbered senate districts cannot vote in aregular senate
election until 2014. The last regular senate election for even-numbered districts was in 2008; for
odd-numbered districts, the last regular election wasin 2010.

161.  For voters moved from even-numbered senate districts to odd-numbered senate
districts, the most recent opportunity to vote for a state senator in aregular election was in 2008;
the next opportunity to do so will bein 2014. This creates asix-year gap between regular senate
electionsin which they can vote.

162. 1n 2011, Act 43 moved 299,704 persons (5.26 percent of al personsin Wisconsin
according to the 2010 census) into new districts that result in @milar delayed voting or
disenfranchisement. The number of persons per district experiencing delayed voting or
disenfranchisement ranges from alow of 133 to a fiigh of 72,431, with an average for the 17
districtsinvolved of 17,630 persons per district.

163. Table 28 shows the numoer of persons shifted into each odd-numbered district
from an even-numbered district.

164. At least three plaintiffs were moved from an even-numbered district to an
odd-numbered district.

D. Treatment Of Political Subdivisions.

165. The 1992 Federal Court map for the Assembly split 72 municipalities and the
Senate map split 45 municipalities.

166. In 2002, the Federal Court’s Assembly map split 50 municipalities and the Senate
map split 24 municipalities.

167. Act 43 splits 62 municipalities in the Assembly and 37 in the Senate, which is

between the numbers of municipal splits in the previous two court-ordered maps.
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168. The 1992 Federal Court map split 47 counties in the Assembly and 35 in the
Senate.

169. 1n 2002, the Federal Court divided 51 countiesin the Assembly and 42 in the
Senate.

170. Act 43 splits 58 counties in the Assembly and 46 in the Senate, which continues a
pattern of greater numbers of counties getting split over time.

171. Act 43 splitsthe City of Beloit into two Assembly Districts, AD 45 and 31.

172.  According to the 2010 Census, the City of Beloit has a population of 36,966.

173. Act 43 splitsthe City of Marshfield into two Assembly Districts, AD 69 and 86.

174.  According to the 2010 Census, the City of Marshfield has a population of 19,118.

175. Act 43 splitsthe City of Appleton into four Assembly Districts, AD 3, 55, 56, and
S7.

176. Act 43 splitsthe City of Racireinto three Assembly Districts, AD 62, 64, and 66.

177. Act 43 combines portions of the City of Racine and the City of Kenoshainto the
same Assembly District, AD 64,

E. Compactness.

178. A variety of statistical measures has evolved to assess compactness, though they
usually fall into two categories: those that indicate how closely a district resembles acircle (the
most compact shape), and those that measure circular filling. Richard G. Niemi, Bernard
Grofman, Carl Carlucci, and Thomas Hofeller. 1990. “Measuring Compactness and the Role of
Compactness Standard in a Test for Partisan and Racial Gerrymandering.” Journal of Politics
52: 1155-1181; see also H. P. Young. 1988. “Measuring the Compactness of Legidative

Districts.” Legidlative Studies Quarterly 13: 105-115.
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179. Thetwo most widely used measures of compactness applied to legidative districts
are the Perimeter-to-Area measure and the Smallest Circle score. These measures were regularly
offered in post-Shaw litigation of the 1990s.

180. Traditionally, districting plans are assessed in the context of total (average) plan
compactness.

181. The Perimeter-to-Area (PTA) measure compares the relative length of the
perimeter of adistrict to its area. It represents the area of the district as the proportion of the area
of acircle with the same perimeter. The score ranges from 0 to 1, with avaue of 1 indicating
perfect compactness. This scoreis achieved if adistrict isacircle. Most redistricting software
generates this measure as the Pol sby-Popper statistic.

182. Smallest Circle (SC) scores measure the space occupied by the district asa
proportion of the space of the smallest encompassing circle, with valuesranging from0to 1. A
value of 1 indicates perfect compactness andisachieved if adistrictisacircle. Thisstatisticis
often termed the Reock measure by redistricting applications. Ernest C. Reock, Jr. 1961, “A
Note: Measuring Compactness as & Requirement of Legislative Apportionment,” Midwest
Journal of Political Science 5: 70-74.

183. Compactness scores for Act 43 appear in Table 21.

184. The average Smallest Circle score for the entire Assembly map is .28 (range from
.06 t0 .63).

185. The average Perimeter To Area score for the Assembly map is .28 (range of .05 to
.56), and the Senate map has a mean Perimeter To Area score of .29 (range from .06 to .58).

186. The average Assembly compactness scores are marginally lower for Act 43 than

for the 2002 court-crafted plan.
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187. For the ten least compact districts (as measured by the Smallest Circumscribing
Circle method), Table 22 lists their compactness scores using other compactness equations.

F. Incumbent Pairing.

188. The Act 43 map contained ten pairings when adopted. An additional pairing
occurred when Rep. Chris Taylor (D) was elected to Assembly District 48 in aJuly 2011 special
election.

189. Of the 11 Assembly pairings, three involve two Democrats, three involve two
Republicans, and five involve bipartisan pairings. Until Rep. Taylor’s election, more
Republicans than Democrats were paired under Act 43.

VI. CONGRESSIONAL DISTRICTS (ACT 44)

190. The populations of the congressional districts created by Act 44, according to the
2010 Census, are either 710,874 (the 1st and 2nd distiicts) or 710,873 (the remaining districts).
Thus, there is no population deviation from the1deal.

A. Equal Population.

191. Act 44 apportions the 2010 census population of the state of Wisconsin perfectly,
into eight districts with avariaince of one person. Districts 3, 4, 5, 6, 7, and 8 have a population
of 710,873, while Districts 1 and 2 have a population of 710,874.

B. Treatment Of Political Subdivisions.

192. The congressional map crafted under Act 44 contains 26 splitsin 12 counties. Of
the 72 counties in the state, only Milwaukee County (947,735) is large enough to wholly contain
acongressional district. The county splits are as follows:

Chippewa: 3,7
Dodge: 5, 6
Jackson: 3,7

Juneau: 3,7
Milwaukee: 1, 4 (wholly in the county), 5, 6
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Monroe: 3,7
Richland: 2, 3
Rock: 1,2
Walworth: 1,5
Winnebago: 6, 8
Wood: 7,8
Waukesha: 1,5

193. Thefollowing municipalities are also split under Act 44. There are atotal of 32
split municipalities encompassing 64 splits:

Alma 3,7
Anson: 3,7
Bayside: 4, 6
Beaver Dam: 5, 6
Beloit: 1, 2
BuenaVista: 2, 3
Butler: 4,5
Clearfield: 3, 7
Dousman: 1,5
Edson: 3, 7
Germantown: 3, 7
Goetz: 3,7
Harmony: 1, 2
Hubbard: 5, 6
Janesville: 1, 2
LaGrange: 3, 7
LaPrairie: 1, 2
Libson: 3, 7
Lomira: 5, 6
Milton: 1, 2
New Berlin: 1,5
Oak Grove: 5, 6
Oshkosk: 6, 8
Rock: 1, 2
Theresa: 5, 6
Tomah: 3, 7
Turtle: 1, 2
Vinland: 6, 8
Waukesha: 1, 5
Whitewater: 1, 2
Winneconne: 6, 8
Wolf River: 6, 8
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C. Communities Of Interest.

194.  Stipulations (a)-(f) that follow are givenin lieu of the testimony of Professor
Randy Cray, a consulting economist hired by the Intervenor-Plaintiffs:
a Centergy Inc. is an economic development organization located in Wausau
that is supported by most of the economic development agenciesin central Wisconsin.
Centergy, among many other things, lobbies on the behalf of central Wisconsin's

economic development.

b. The commuting patterns of workers suggest there is a common labor pool
in the region.
C. In 2010, of Wisconsin's 72 counties, The University of Wisconsin Stevens

Point drew 27% of its students from Marathon, Poitage and Wood Counties.

d. Wausau is the retail hub of central Wisconsin. The Wausau Mall and the
Rib Mountain shopping area draw heavily from the area population. The Crossroads
Commons in Stevens Point-Plover also serves as aregional shopping area.

e The agricultural base of the areais predicated on potatoes, green beans,
ginseng, corn, cranberries and dairy/cheese production. Moreover, food manufacturing is
alarge employer in the area.

f. Attached as Trial Exhibit 181 is a portion of a Wisconsin highway map
that includes Marathon, Portage, and Wood Counties and portions of surrounding
counties.

D. Core Retention.
195. All of the congressional districts retain their incumbents.
196. The Largest Constituency Core Retention and the Incumbent Core Retention

scores for the Act 44 Congressional Districts are identical.
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197. The average core retention for Act 44 is 84.33 percent, with a high of
96.52 percent (District 1) and alow of 74.99 percent (District 5).
198. The average core retention for Democratic incumbentsis 83.70 percent, and
85.36 percent for Republican incumbents.
199. Thelowest Democratic incumbent coreis 75.91 percent, the highest is
91.12 percent; for Republicans, the low is 74.99 percent and the high is 96.52 percent.
200. Stipulations (a)-(k) that follow are given in lieu of the testimony of Professor Erik
Nordheim, a consulting statistician hired by the Intervenor-Plaintiffs:
a If the 2002 Congressional boundaries for the 7th and 3rd Congressional
Districts had been maintained these districts would have retained 100% of their core
populations.
b. If nothing had been done to:ihe 2002 Congressional boundary of the 8th
Congressional District following the 2010 census it would have been .57% below the
precise average population for tie other Wisconsin congressional districts and 6.6%
above the average population for Minnesota Congressional Districts.
C. Had there been no changes to the 8th Congressional District by Act 44, it
would have retained 100% of its core population.
d. Before the 2011 redistricting, the 7th Congressional District deviated from
the ideal population by 21,594 people under the 2010 Census. Act 44 shifted 171,989
peopleinto the District and shifted 150,395 people out of the District.
e Before the 2011 redistricting, the 3rd Congressional District deviated from
the ideal population by 19,084 people under the 2010 Census. Act 44 shifted 171,270

peopleinto the District and shifted 190,354 people out of the District.
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f. Before the 2011 redistricting, the 8th Congressional District deviated from
theideal population by 4,031 people under the 2010 Census. Act 44 shifted 59,752
peopleinto the District and shifted 55,721 people out of the District.

g. Table 29, Table 30, and Table 31 accurately depict the population
movements in the Districts. Table 29 examines the population for each congressional
district using the 2010 census. Tables 30 and 31 reflect actua population shifts from one
congressional district to another under Act 44.

h. Using the Smallest Circle method of measurement, the boundaries of
Wisconsin Congressional District Three pursuant to Act 44 are as compact as they
previously were, but less compact using the Perimeter-to-Area method.

I Using the Smallest Circle method ¢ measurement, the boundaries of
Wisconsin Congressional District Seven pursuant to Act 44 are as compact as they
previously were, but less compact using the Perimeter-to-Area method.

. Using the Smallest Circle method of measurement, the boundaries of
Wisconsin Congressional, 2istrict Eight pursuant to Act 44 are more compact than they
previously were, but iess compact using the Perimeter-to-Area method.

K. It is further stipulated that Professor Nordheim would dispute the rebuttal
report of Professor Gaddie, a consultant for the Defendants and the Intervenor-
Defendants regarding the relevance of the lowa redistricting in 2002 and his statistical
methods in analyzing compactness. (Nordheim Deposition page 58 line 6 to page 64 line
23). The parties agree that the court may consider the deposition testimony, but the
Defendants and the I ntervenor-Defendants do not agree with Dr. Nordheim'’s analysis

presented in those pages.
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E. Population M ovement.

201. The number of people moved in Wisconsinin 2011 under Act 44 isjust under
892,000—15.67 percent of the state.

F. Compactness.

202. Theaverage Smallest Circle scoreis .44; for Republican incumbent districts, the
average is .46; for Democratic incumbent districts, the averageis.40. The average
Perimeter-to-Area score is .21; for Republican incumbent districts, the averageis .20; for
Democratic incumbent districts, the averageis .24.

203. The Act 44 map hasincreased average compactness on the Smallest Circle score
when compared to the 2002 court-drawn map, while average compactness has decreased on the
Perimeter-to-Area score.

204. The changes in compactness betweerithe 2002 map and Act 44 are not
statistically significant. A paired-samplest-test of the district compactness for the 2002 and
2011 maps showed no significant differesqice on any of the five compactness measures used by
Prof. Nordheim.

G. Pairing Of Incumbents.

205. No incumbent members of Congress are paired in one district.

H. Process of Drafting Congressional Boundaries.

206. Ashasbeen the case in previous decades, the Wisconsin Legislature in 2011
permitted the incumbent Wisconsin members of the House of Representatives to draft a map
containing the new congressional boundaries to comply with the 2010 Census.

207. In 2011, Andrew D. Speth, chief of staff to Congressman Paul D. Ryan, Jr., a
Republican, took primary responsibility for drafting the map that would eventually be reflected

in Act 44.
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208. Mr. Speth’s primary contact person with Wisconsin’s Democratic delegation to
the House of Representatives was Erik Olson, chief of staff to Congressman Ronald Kind.

209. Inearly May 2011, Mr. Speth met individually with the chief of staff for each
member of Wisconsin’s Republican delegation to the House of Representatives to solicit their
input into the new congressional boundaries. Congressman Duffy’s primary concern, as
communicated by his chief of staff, was to shift the Seventh Congressional District from a strong
Democratic district closer to being a Republican district. The chiefs of staff to Congressmen
Ribble, Sensenbrenner, and Petri also expressed preferences for changes to their respective
district boundaries.

210. Mr. Speth did not have individual meetings with the chiefs of staff for
Wisconsin's Demacratic delegation at that time.

211. Congressman Ryan consulted the thiree Democratic members of Wisconsin's
delegation about their preferences for their respective district boundaries, which he
communicated to Mr. Speth. These exjressed preferences included, for example,
Congresswoman Baldwin’s conceins with the size of her district and commute times from
Madison to certain parts of her district, specifically as to Jefferson County, aswell as
Congresswoman Moore€' s interest in representing the north shore of Milwaukee, given that her
district had to grow.

212.  InMay and June 2011, Mr. Speth created several successive drafts of new
congressional districting lines, the first of which was completed on or about May 13, 2011.

213. TheMay 13 draft incorporated what Mr. Speth understood to be specific
preferences and features favorable to both Republican and Democratic members of Wisconsin's

delegation to the House of Representatives.
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214.  Mr. Speth shared the May 13 draft with the chiefs of staff for the Republican
members of the Wisconsin del egation, who made recommendations for changes to the draft.
Some of these recommendations were incorporated into subsequent drafts of the map, and others
of them were rejected.

215. TheMay 13 draft was not shared with Democratic members of the Wisconsin
delegation or their staffs at that time.

216. After May 13, Mr. Speth incorporated certain changes that Mr. Speth understood
to reflect features preferred by certain Democratic and Republican members of Wisconsin's
delegation the House of Representatives. Some of the changes preferable to Democratic
members had been recommended to Mr. Speth by Congressman Ryan. For example, the
boundary between the Second and Third Congressional Districts was shifted to the east, a change
that simultaneously addressed Congressman Kind's desire to preserve the Mississippi River
corridor of hisdistrict and Congresswoman EBaidwin’sinterest in reducing drive times from
Madison to various locations in her district.

217. Mr. Speth shared tiie second draft of the congressional districting lines with the
chiefs of staff of the Republican members of the Wisconsin congressional delegation. The
second draft was not shared with Democratic members of the Wisconsin delegation or their
staffs.

218. Mr. Speth completed another draft of the district map on or about June 1.

219. Inearly June, Congressman Ryan and Mr. Speth met individually with all
members of Wisconsin's delegation to the House of Representatives, along with their respective
chiefs of staff, to review the June 1 draft map of the congressional districting lines. Thiswas the

first time Democratic members of the Wisconsin delegation or their chiefs of staff were shown a
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draft of the congressional district map. These individual sessions were followed by a meeting of
the entire Wisconsin congressional delegation.

220. Congressman Ronald Kind asked whether the revised boundaries of the Third
Congressional District, which he represents, still contained the Fort McCoy military base. He
expressed his preference that Fort McCoy be retained as part of that district. Mr. Speth told
Congressman Kind that he would determine the location of Fort McCoy under the draft map by
making a closer inspection of the map details.

221. Congressman Kind also expressed concern about the shift of Portage and Wood
Counties from the Seventh District to the Third District, because he helieved this shift
contributed to the Third District having an unusual look. Corgressman Ryan explained in
response that those changes were intended to create a bettar political balance in the Seventh
District.

222. Theaddition of Ozaukee Couniy to the Sixth Congressional District was intended
to lessen the change in the political bal énce of the district for Congressman Petri caused by the
district’s shift to the west.

223. OnJune 2, Erik Olson sent an email to Bill Murat (chief of staff to
Congresswoman Baldwin) and Andrew Stevens (deputy chief of staff to Congresswoman
Moore). Inthe email, Mr. Olson stated: “The map isn’t too unreasonable. We have some
tweaks we want to see. Five countiesin our district are chopped up.”

224. OnJune 3, Andrew Stevens sent an email discussing various features of the map
shared by Congressman Ryan and Mr. Speth, and attaching the Democratic members' draft

counterproposal. Inthat email, “GSM” refers to Congresswoman Moore.
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225. NCEC Services, Inc., isaWashington, D.C.-based Democratic political
consulting firm. In April 2011, the Democratic members of the Wisconsin delegation retained
NCEC as consultants in the redistricting process and to draft a set of possible redistricting
expectations and scenarios.

226. On June 3, Mr. Olson emailed to Mr. Speth a map drawn with the assistance of
the Democratic Congressional Campaign Committee on behalf of the Democratic members. At
this point, Mr. Olson had not received a copy of the draft map developed by Mr. Speth, although
he had seen it at the June 2 meeting and at the previous individual meeting earlier in the week.
This exchange represented the first time any Democratic member (cr staff member) had sent Mr.
Speth adraft congressional districting map.

227.  Mr. Speth concluded that the map received from Mr. Olson on June 3 did not
reflect minimal deviation from the ideal populatior ior congressiona districts under the 2010
Census.

228. That same day, June 3, Mr. Speth emailed to Mr. Olson an electronic copy of the
June 1 draft congressional districtifig map that all members of the Wisconsin delegation had
discussed with Mr. Speth and Congressman Ryan that week, based on a previous agreement that
such an electronic copy would be provided once the Democrats provided Mr. Speth with their
own proposed map.

229. Onor about June 8, Mr. Speth sent the chiefs of staff of the Democratic members
revised drafts of the congressional districting lines, including a change to place Fort McCoy in
the Third Congressional District, rather than in the Seventh Congressional District, of which it

had been a part under the June 1 draft.
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230. Indrawing up the drafts and the final version of the congressional districting lines
in 2011, Mr. Speth did not consult at any time with Mr. David Obey, a former member of the
House of Representatives.

231. The congressiona redistricting map and boundary lines enacted as Act 44 are

substantially identical to those circulated by Mr. Speth on June 8.
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JOINT PROPOSED CONCLUSIONS OF LAW
JURISDICTION AND VENUE

232. The parties agree, except as set forth in paragraph (a) below, that this Court has
jurisdiction under 28 U.S.C. 88 1331 and 1343(a)(3) and (4), aswell as under 28 U.S.C. § 1367,
to hear the claims for legal and equitable relief, in that (a) thisisacivil action arising under the
U.S. Constitution and laws of the United States; (b) this civil action seeks to redress the alleged
deprivation, under color of state law, of rights secured by the Constitution and by Acts of
Congress providing for equal rights of citizens; and (c) this civil action seeks to secure equitable
and declaratory relief under Acts of Congress providing for the protection of civil rights,
including the right to vote.

a The defendants and intervenor-deferdants assert that the Eleventh

Amendment deprives this federal Court of jurisdiction to enforce state law against the

defendants. Pennhurst State School & Hospital v. Halderman, 465 U.S. 89 (1983).

233.  Venueisproperly in this Court under 28 U.S.C. § 1391(b), in that at least one of
the defendants resides in the Eastern District of Wisconsin. Neither the defendants nor the
intervenor-defendants have challenged venue.

. THE U.S. CONSTITUTION AND THE WISCONSIN CONSTITUTION

234. TheU.S. Constitution requires that the members of Congress be elected from
districts with equal populations. The Wisconsin Constitution requires that state |legislative
districts be “substantially equal” in population and establishes other requirements.

235. TheU.S. Constitution, in Article 1, Section 2, provides, in part, that
“Representatives ... shall be apportioned among the several states ... according to their
respective numbers....” It further provides that “[t]he House of Representatives shall be

composed of members chosen every second year by the people of the several states....” These
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provisions, as construed by the U.S. Supreme Court, establish a minimum constitutional
guarantee of “one-person, one-vote.”
236. The Equal Protection Clause provides, in pertinent part:
No state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall
any state deprive any person of life, liberty, or property, without

due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.

237. ArticlelV, section 3, of the Wisconsin Constitution requires that the legislature
“apportion and district anew” its senate and assembly districts following each federal census
“according to the number of inhabitants.”

238. The Wisconsin Constitution also requires that legidlative districts be “bounded by
county, precinct, town or ward lines, [] consist of contiguous territory and be in as compact form
aspracticable.” Wis. Const. art. 1V, § 4. It further requires that state senators “shall be chosen
aternately from the odd and even numbered istricts for the term of 4 years.” It also gives
citizens, in article X111, section 12, the tight to “petition for the recall of any incumbent elective
officer.” Upon arecall election, tie person receiving the “highest number of votesin the recall
election shall be elected for the remainder of the term.”

239. The Wisconsin Constitution contains no provision addressing the creation of
congressional districts.

240. Pursuant to 2 U.S.C. § 23, the President transmits to Congress, based on the
decennial census, “the number of personsin each State” and “the number of Representatives to
which each State would be entitled under an apportionment of the then existing number of
Representatives....” Under 2 U.S.C. § 2c, “there shall be established by law a number of
districts equal to the number of Representatives to which such State is so entitled, and

Representatives shall be elected only from districts so established....”
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241.  Within the meaning of the first prong of Thornburg v. Gingles, 478 U.S. 30, 48-
51 (1986), the Latino community is sufficiently large and geographically compact enough to
permit the creation of an assembly district with amajority of eligible Latino votersin the vicinity
of the 8th Assembly District.

1. STATE STATUTES

242. Under aprevious statute, local governments were first required to draw local
political and ward boundaries. Wis. Stats. 88 5.15(1)(b) and 59.10(3)(b) (2009-10). Pursuant to
Act 39, abill related to Acts 43 and 44, also passed on July 19 and 20, and signed into law on
July 25, 2011, state law now requires local communities to draw their local political boundaries
to conform with state legidative redistricting. A copy of this staiute appears as Trial Exhibit

173.
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STATEMENTSOF CONTESTED FACTS
BALDUSPLAINTIFFS

243. On January 4, 2011, the Republican legidlative |eadership announced to members
of the Democratic minority, including Assembly Minority Leader Peter Barca, that the
Republican majority would be provided unlimited funds to hire counsel and consultants for
purposes of redistricting legidative districts based on the 2010 census. The Democratic minority
was denied any funding for use in the redistricting process. Barca Depo. (Dkt. 152) at 13:12-
14:13.

244. Representative Barca and Senate Minority Leader Mark Miller requested that the
legislative majority reconsider its decision on redistricting funds by sending a letter to Assembly
Speaker Jeff Fitzgerald and Senate Majority Leader Scott Fitzgerald. That request was denied.
Barca Depo. (Dkt. 152) at 14:14-18.

245.  The Republican mgjority in the assembly and senate retained the law firm of
Michael Best & Friedrich LLP (“Micha&i Best”) to advise the assembly and senate in the
redistricting process. Handrick Dgpo. (Dkt. 136) at 175:9-14; Declaration of Eric M. McLeod
(Dkt. 78) 7 1.

246. Theredigtricting legislation was drafted on behalf of the assembly and senate at
the direction of the majority party’s political leadership in the assembly and senate. See infra.

247. Thelegidative district boundaries codified in Act 43 were drafted by Adam Foltz,
a staff member to Assembly Speaker Fitzgerald; Tad Ottman, a staff member to Senate Mgjority
Leader Fitzgerald; and Joseph Handrick, a consultant with the law firm of Reinhart Boerner Van
Deuren s.c. Foltz Depo. (Dkt. 138) at 11:25-12:1, 106:10-108:21, 285:11-12; Ottman Depo.
(Dkt. 140) at 105:11-106:4, 151:8-156:3, 185:4-23; Handrick Depo. (Dkt. 136) at 96:19-99:3,

101:16-21, 102:6-9.
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248. Attorneysfrom Michael Best and Troupis Law Office LLC, consultants retained
by Michael Best, and Republican leadership of the assembly and senate met regularly with Foltz,
Ottman, and Handrick at the offices of Michael Best to provide guidance on drawing the
legislative districts. Foltz Depo. (Dkt. 138) at 32:25-36:2; Handrick Depo. (Dkt. 136) at 41:15-
42:20; Gaddie Depo. (Dkt. 148) at 176:12-179:18.

249. Thebill that would become Act 43 was drafted in the offices of the law firm of
Michael Best where Foltz and Ottman had offices. Foltz Depo. (Dkt. 138) at 13:16-14:2; Ottman
Depo. (Dkt. 140) at 204:10-16; Handrick Depo. (Dkt. 136) at 32:9-24.

250. Foltz, Ottman, and Handrick began their work on the redistricting process at
Michael Best in early 2011. Foltz Depo. (Dkt. 138) at 32:10-33:15; Handrick Depo. (Dkt. 136)
at 33:23-37:9; Tr. Ex. 4.

251. Meetings with Republican legislatcrs about the redistricting process were held at
the Michael Best offices. Foltz Depo. (Dkt. 139) at 263:6-265:5. Democratic lawmakers were
not invited to participate in this process: Foltz Depo. (Dkt. 139) at 269:19-270:13.

252. At those meetings; Republican legidators were provided with preliminary maps
or a description of their respective legidative districts, along with a table showing the results of
past electionsin their districts and the results of those same races had they been held in the
proposed new districts. Foltz Depo. (Dkt. 139) at 263:6-270:13; Ottman Depo. (Dkt. 141) at
265:22-274:5; Tr. Ex. 100.

253. The Republican legidlators who participated in the meetings were shown or
informed of “talking points’ prepared by Foltz and Ottman. Among the “talking points’
expressed to Republican members of the assembly were that they should not believe public

comments about the new districts and that the real basis for the new districts was expressed to
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them in the meetings. Foltz Depo. (Dkt. 139) at 337:5-19, 340:16-344:12; Ottman Depo. (Dkt.
141) at 275:15-281:16; Tr. Ex. 113.

254. Republican legislators who participated in meetings at Michael Best signed
confidentiality agreements concerning the content of those meetings. Foltz Depo. (Dkt. 139) at
353:5-20; Ottman Depo. (Dkt. 141) at 274:6-275:14.

255.  The public aspects of the redistricting process were completed in 12 days. Act 43
and Act 44 were first made public on July 8, 2011, and the legislature adopted both bills on July
19 and 20, 2011. Seesupra 11 101-107; BarcaDepo. (Dkt. 152) at 15:21-16:3.

256. The Democratic minority in the state legid ature wasnot aware of the meetings at
Michael Best and were not aware that the majority’ s redistricting bills would be introduced in
July 2011. BarcaDepo. (Dkt. 152) at 41:8-19.

257. Inthe months preceding the passage of Acts 43 and 44, the state legislative
agenda was focused on public employees’ ccliective bargaining rights and, in June, the budget
process. Barca Depo. (Dkt. 152) at 58:18-60:23, 63:23-65:14.

258. Historically and by *aw, the Wisconsin legislature has waited for municipalitiesto
develop new ward boundaries before introducing the new state legislative district boundaries,
because wards are the traditional building blocks used to develop assembly and senate districts.
See Wis. Stats. 88 5.15(1)(b) and 59.10(3)(b) (2009-10). In light of this requirement, members
of the Democratic minority in the state legislature did not expect any statewide redistricting
legidlation to be introduced until after municipalities had developed their ward boundaries.

Barca Depo. (Dkt. 152) at 57:2-16.
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259. Aswaslater publicly revealed, Foltz and Ottman began drafting the legidative
districts around April of 2011 using census blocks. Foltz Depo. (Dkt. 138) at 138:4-140:6;
Ottman Depo. (Dkt. 140) at 58:23-61:2.

260. Thebill that would become Act 39, introduced concurrently with Act 43, requires
municipalities to draw or re-draw their local ward boundaries to conform with state legidlative
redistricting. See supra 1246. Thischangein law alowed the statewide redistricting legislation
to be introduced and passed in July 2011, before municipalities had drawn their ward boundaries.
BarcaDepo (Dkt. 152) at 57:2-16.

261. Therushed, unprecedented, and secretive procedure used by the Legislature to
create legislative and congressional districts resulted in discrepancies, including discrepancies
between district and municipal boundaries, that the GAE addressed in a series of internal
memorandums beginning in the fall of 2011. Those *“anomalies’ have caused considerable
confusion among municipal and count clerks; voters, and the GAB itself. Kennedy Depo. (Dkt.
144) at 19:12-21, 74:1-76:11.

262. Although the GAE tias and local clerks have resolved most of those anomalies,
some have yet to be resolved. Kennedy Depo. (Dkt. 144) at 60:10-64:25, 132:25-135:12.

263. The 12-day period between the public introduction of Acts 43 and 44 and their
passage by the legislature was insufficient time for the Democratic minority to develop an
alternative map, in particular given the absolute denial of any funding to hire consultants or legal
counsel. BarcaDepo. (Dkt. 152) at 44:6-45:3, 48:12-49:1. The limited time and lack of
resources also made it impossible for the Democratic minority to thoroughly analyze a map
proposed by the Wisconsin Democracy Campaign to determine whether it presented a viable and

constitutional alternativeto Act 43. Barca Depo. (Dkt. 152) at 122:3-17, 124:5-16.
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264. It would not have been feasible for the Democratic minority to organize and
conduct informational meetings about redistricting between the legislation’ s introduction and its
ultimate passage. Barca Depo. (Dkt. 152) at 76:2-77:1.

265. Thelegidature held asingle public hearing on Acts 43 and 44, on July 13, 2011.
See supra §103. No other public hearing was held. Unlike during previous redistricting cycles,
the public was denied access to redistricting software during the 2011 redistricting process.
White Depo. (Dkt. 145) at 35:9-36:1.

266. Technological advances in the past two decades have facilitated the redistricting
process. Modern computers allow districts to be drawn with greater precision and in more
configurations than was possible in previous cycles of redistriciing. Barca Depo. at 39:2-16.

267. The average core population retention of the assembly districts—calcul ated as the
simple mean of the core population retention of eech district—is 64.8 percent. This means that,
on average, less than two-thirds of each district was preserved in the redistricting plan. Tr. EX.
55 (Mayer Report) at 12; Tr. Ex. 1019 {corrected pages to Mayer Report) at 12.

268. Act 43 shifts, on average, 53.5 times as many people as necessary to achieve
population equality in every assembly district. Tr. Ex. 55 (Mayer Report) at 11.

269. In 90 percent of the assembly districts, at least twice as many people as necessary
were shifted from one district to another. In 11 districts, at least 100 times as many people as
necessary were moved to achieve population equality. Tr. Ex. 55 (Mayer Report) at 10.

270. The new populations of the assembly districts represent a net change of 321,915
people. To achievethis, Act 43 shifted 2,363,834 individuals from one assembly district to
another (after controlling for double counting). Table 32 reflects the popul ation shifted into and

out of each assembly district.
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271. The new populations of the senate districts represent a net change of 231,501
people. To achievethis, Act 43 shifted 1,205,275 individuals from one senate district to another
(after controlling for double counting). Table 33 reflects the population shifted into and out of
each senate district.

272.  Assembly districts represented by Democrats after the 2010 election have an
average core population retention more than 9 percentage points less than that of Republican
districts: the average core population retention for Democrat districts was 59.1 percent, and 68.2
percent for districts represented by Republicans. Tr. Ex. 55 (Mayer Report) at 12; Tr. Ex. 1019
(corrected pagesto Mayer Report) at 12.

273. TheCity of Racineis split into three different assembly districts, including one
that stretches into the City of Kenosha (AD 64) and anothar that stretches west to Wind Lake and
the Racine County line (AD 62). Seesupra §177;Fr. Ex. 20 (Act 43 Assembly map)

274. Act 43 combines parts of the cities of Racine and Kenoshain a single assembly
district (AD 64), even though the two cities are separate communities of interest and have not
traditionally been included in the same assembly district. Tr. Ex. 20 (Act 43 Assembly map).
No rational e has been advanced for combining parts of Racine and Kenoshainto asingle
assembly district. Handrick Depo. (Dkt. 137) at 293:8-13.

275.  Act 43 combines the City of Racine and the City of Kenoshainto a single senate
district (SD 22), and combines the rural parts of Racine County and Kenosha County into a
separate senate district (SD 21). Tr. Ex. 22 (Act 43 Senate map).

276. The City of Appleton, amajority of which has traditionally been within one

assembly district (AD 57), is split in half with the northern half of the city now in the Assembly

P-.App.070
Case 2:11-cv-00562-JPS-DPW-RMD Filed 02/14/12 Page 70 of 145 Document 158



District 56, which stretches west beyond the Outagamie County line and to the Winnebago
County line. Tr. Ex. 20 (Act 43 Assembly map)

277. The City of Beloit, which has been contained traditionally and historically within
one assembly district (AD 45), is split in half with the western part of the city falling within
AD 45 and the eastern portion within AD 31, placing the City of Beloit in separate senate
districts (SD 15 on the west and SD 11 onthe east). Tr. Ex. 20 (Act 43 Assembly map).

278. Act 43 splitsthe City of Beloit between two assembly districts even though
Beloit, with a population of 36,966, could be contained within asingle district. See supra  172-
173. No rationale has been advanced for splitting Beloit between tv¢o assembly districts. Foltz
Depo. (Dkt. 138) at 207:19-208:17; Ottman Depo. (Dkt. 140).at 229:17-231:2; Handrick Depo.
(Dkt. 137) at 299:4.

279. Act 43 splitsthe City of Marshfield, which has been part of Senate District 24 for
a century, between two assembly districts (AL 69 and 86) and two senate districts (SD 23 and
29). Tr. Ex. 20 (Act 43 Assembly map}, Tr. Ex. 22 (Act 43 Senate map).

280. Act 43 splitsthe City of Marshfield between two assembly and two senate
districts even though Marshfield—with a population of 19,118—could be contained within a
single assembly and single senate district. See supra §174-175. No rationale has been advanced
for splitting Marshfield between two assembly and two senate districts. Foltz Depo. (Dkt. 138)
at 217:25-219:7; Ottman Depo. (Dkt. 140) at 232:12-233:14.

281. Act 43 also divides Sheboygan into separate districts (AD 26 and AD 27). Tr. EX.
20 (Act 43 Assembly map).

282. In Milwaukee, three assembly districts that historically have been within

Milwaukee County are now stretched from the edge of the city well into Waukesha County. As
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aresult, Milwaukee votersin up to six Milwaukee assembly seats will lose their influence in
choosing who represents them to voters outside of Milwaukee. Tr. Ex. 20 (Act 43 Assembly
map).

283. By splitting municipalities into more than one Assembly and/or Senate district,
Act 43 imposes significant additional burdens on those municipalities. (Trial testimony of Steve
Barg, City Administrator, City of Marshfield)

284. Act 44 shifts substantially more people to different congressional districts than
necessary for population equality. Act 44 shifts (a) 171,270 people into District 3, and 190,354
people out of the district, for anet loss of 19,084; (b) 177,822 peopleinto District 5, and 174,529
people out of the district, for anet gain of 3,293; (¢) 144,923 people into District 6, and 139,152
out of the district, for anet gain of 5,771; and (d) 171,989 into District 7, and 150,395 out of the
district, for anet gain of 21,594. See Ex. A to Joinii Pretrial Report, Table 31; Tr. Ex. 45
(Nordheim Report), Ex. B at 5.

285.  Act 43 moves more thari-49,000 individuals on the western edge of Madison from
the 26th senate district into the new 27th senate district. The last regular election in which
residents of the 26" district voted for a state senator was in 2008; the next regular senate election
in the 27th district will take placein 2014. Tr. Ex. 31 (Diez Report, “ Core Constituencies
Report: Senate Districts (Act 43)”); Ex. A to Joint Pretrial Report, Table 28.

286. The population of the 27th senate district under the 2002 boundariesis 197,874,
or 25,541 greater than the ideal population. Its population asredrawn in Act 43is172,449. The
net population decrease of 25,425 was achieved by shifting 69,372 people into the 27th district—

including more than 49,000 individuals formerly in SD 14, 16, and 26—and shifting another
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94,797 people out of the district. Tr. Ex. 55 (Mayer Report), Ex. 3 (* Population Shiftsin Senate
Districts’); Tr. Ex. 31 (Diez Report, “ Core Constituencies Report: Senate Districts (Act 43)”).

287. Inthe 2002 court-drawn plan, Racine County comprised most of the 21st senate
district, and Kenosha County most of the 22nd senate district. Act 43 combines the cities of
Kenosha and Racine into the 22nd senate district, placing the remainder of Kenosha and Racine
counties into the 21st senate district. Asaresult, 72,431 voters are shifted into the 21st senate
district from the 22nd senate district. The last regular election in which residents of the 22nd
district voted for a state senator was in 2008; the next regular senate election in the 21st district
will take placein 2014. Tr. Ex. 31 (Diez Report, “Core Constituencies Report: Senate Districts
(Act 43)").

288. The population of the 21st senate district Under the 2002 boundariesis 166,735, or
5,598 less than the ideal population. Its population as redrawn in Act 43is172,324. The net
population increase of 5,589 was achieved by shifting 72,431 people into the 21st district—all of
whom were formerly in the 22nd district—and shifting another 66,842 people out of the district,
all but five of whom were moved into the 22nd district. Tr. Ex. 55 (Mayer Report), Ex. 3
(“Population Shiftsin Senate Digtricts’); Tr. Ex. 31 (Diez Report, “ Core Constituencies Report:
Senate Districts (Act 43)").

289. The boundaries of the senate districts were not intended to minimize
disenfranchisement. In drawing the district boundaries, Foltz and Ottman targeted a
disenfranchisement rate of 5.25 percent, afigure derived from the percentage of people
disenfranchised by the 1992 court-drawn senate map. As aresult, rather than reducing
disenfranchisement to the extent possible—which, in light of technological advances over the

past two decades, would likely have resulted in a disenfranchisement rate far lower than that

P-.App.073
Case 2:11-cv-00562-JPS-DPW-RMD Filed 02/14/12 Page 73 of 145 Document 158



achieved in 1992—Foltz and Ottman affirmatively sought to disenfranchise 5.25 percent of the
population. Tr. Ex. 19 at 30-31; Foltz Depo. (Dkt. 138) at 185:4-191:3; Ottman Depo. (Dkt.
140) at 190:15-193:2.

290. Recall electionsoccur in avery specific constitutional and political context that
differs substantially from the fixed elections held every four years. Tr. Ex. 55 (Mayer Report) at
8.

291. Inthe 2011 senate recall elections, al nine candidates who faced recalls attempted
to stop the recall elections through litigation. Tr. Ex. 55 (Mayer Report) at 8.

292. Therecall campaigns were unusually chaotic, with hath parties running “fake” or
“placeholder” candidates to force primariesin the other party, giving incumbents more time to
campaign by further delaying the date of the final recall.“’rr. Ex. 55 (Mayer Report) at 8.

293. Turnout in therecall elections was, 0n average, 35 percent lower than in the 2008
elections, even though two senators who facect recalls previously ran unopposed. Tr. Ex. 55
(Mayer Report) at 8.

294.  Anaction has beenfiled in the Circuit Court for Waukesha County against GAB
seeking ajudicia determination of the appropriate districts under which recall elections must be
held. Clinard et al. v. Brennan et al., Case No. 11-cv-03995. In itsanswer to the Amended
Complaint for Declaratory and Other Relief, see Tr. Ex. 167, GAB answered the paragraphs of
the complaint as follows:

a “Summary Paragraph 1: Following the enactment of 2011 Wisconsin Acts

43 and 44 by the State Legidature (‘2011 Redistricting Plan’), the Government

Accountability Board (‘GAB’), which is the state agency responsible for administering

the laws concerning the conduct of elections in the State of Wisconsin, issued formal
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guidance that any recall elections which may be initiated and held prior to the general
election in November of 2012, are to be conducted in the old legislative districts
established by the 2002 court-adopted redistricting plan (the ‘2002 Court Plan’). GAB
issued this formal guidance despite the fact there is no dispute that the prior legidative
districts are unconstitutionally malapportioned.

b. “Answer to Summary Paragraph 1: Defendants ADMIT the allegations of
the first sentence in Summary Paragraph 1. Defendants ADMIT that the legislative
districts created in the 2002 Court Plan are malapportioned. The remainder of this
paragraph consists of plaintiffs' conclusions of law, so no responseis necessary. To the
extent any court should construe the remainder of thisparagraph to contain allegations of
fact, defendants lack information sufficient to foim a belief as to the truth of the matters
asserted and so DENY the same.”

C. * * x “[Paragraph No.}.32. Thereisno dispute that based on the 2010
Census data the legidative districts established under the 2002 Court Plan are
unconstitutionally malappcrtioned and violate the central principle of one-person, one-
vote.”

d. “Answer to Paragraph No. 32: Defendants ADMIT that, based on the
2010 Census data, the legidative districts established by the 2002 Court Plan are now
malapportioned. The remainder of this paragraph consists of plaintiffs conclusions of
law, S0 no response is necessary. To the extent any court should construe the remainder
of this paragraph to contain allegations of fact, defendants lack information sufficient to

form abelief asto the truth of the matters asserted and so DENY the same.” Tr. Ex. 167.
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295.  According to the 2010 Census, the Latino population of the city of Milwaukeeis
103,001 (17.3 percent of the total), and the Latino voting age population (VAP) is 63,202
(14.6 percent of thetotal VAP). See Tr. Ex. 55 (Mayer Report) at 18.

296. Of the 103,007 Latinosin Milwaukee County, 70,779 (68.1 percent) are
concentrated within 939 contiguous census blocks on the near south side. The Latino population
makes up 65.6 percent of the population within those census blocks. The area of concentration is
roughly square—approximately bounded by 1-94 on the north, 1st Street and 1-94/43 on the east,
Howard Street to the south and 42nd Street to the west. In this area, the Latino community is
both sufficiently large and geographically compact to meet the first orong of the Gingles test.
See Tr. Ex. 55 (Mayer Report) at 18.

297. The statistical analysis by the Wisconsin i.egidative Reference Bureau of the 8th
Assembly District, as promulgated on May 30, 2062, by U.S. District Court for the Eastern
District of Wisconsin, indicated atotal population in the year 2000 of 54,074 of which 33,602
were Latino for a Latino population peicentage of 62 percent at that time. See Tr. Ex. 55 (Mayer
Report) at 18.

298. Assembly Disiricts 8 and 9, as created by Act 43, do not have a sufficient Latino
voting age citizen populations to create effective Latino majorities. See Tr. Ex. 55 (Mayer
Report) at 22; see Tr. Ex. 60 (Mayer Rebuttal) at 11-12.

299. Assembly District 8 purports to have a Latino voting age population of
60.54 percent, and Assembly District 9 purports to have a Latino voting age population of
54.0 percent. The Latino population spread between the two districtsis diluted. See Tr. Ex. 55

(Mayer Report) at 22.
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300. Thedatafrom the April 2010 census and the annual American Community
Survey indicate that the current population of the Latino community on Milwaukee' s near south
side in the vicinity of the re-apportioned 8th and 9th Assembly Districts as adopted by the
Legidlature is now sufficiently large and geographically compact to allow for one Assembly
District with an effective voting majority of voting age Latinos who are United States citizens.
See, e.g., Tr. Ex. 55 (Mayer Report) at 18, 19, 22-23, and EX. 6; see Tr. Ex. 60 (Mayer Rebuttal)
at 12-15.

301. Voting age population percentages significantly overstate the appearance of
effective political influence of any minority group, and thisis especially true for Latinos. See Tr.
Ex. 60 (Mayer Rebuttal) at 11.

302. Given the historically low voter registration for Latinos, the actual concentration
of eligible Latino voters must be well above 50 peicent to insure that L atinos have a meaningful
opportunity to elect candidates of their choice' "See Tr. Ex. 60 (Mayer Rebuttal) at 11, 15.

303. The percentage of non-Latino whites of voting age who turn out to vote islarger
than the percentage of Latino citizens of voting age who turn out to votein AD 8 and AD 9. See
Tr. Ex. 1025 (spreadsheet préduced by Mayer); see Grofman Depo. (Dkt. 150) at 178:10-179:24,
Gaddie Depo. (Dkt. 148) at 139:17-140:16.

304. The percentage of non-Latino whites of voting age who register to voteis larger
than the percentage of Latino citizens of voting age who register to votein AD 8and AD 9. See
Tr. Ex. 1019 (corrected Exhibit 8 to Mayer Report); see Morrison Depo. (Dkt. 149) at 154:10-13.

305. Theareas of the predecessor AD 9 that were added to AD 8 pursuant to Act 43

had larger percentages of non-Latino whites of voting age than the areas of the predecessor AD 8
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that were retained with the new AD 8 pursuant to Act 43. See Tr. Ex. 184 (Map of AD 8 and 9
with Turnout Rate).

306. The areas of the predecessor AD 9 that were added to AD 8 pursuant to Act 43
have a higher percentage of voter turnout than the areas of the predecessor AD 8 that were
retained with the new AD 8 pursuant to Act 43. See Tr. Ex. 184 (Map of AD 8 and 9 with
Turnout Rate); see Grofman Depo. (Dkt. 150) at 182:13-22.

307. Inevery genera election since 1998, including 2000, 2002, 2004, 2006, 2008,
2010, AD 8 had the fewest total votes cast of any regular general assembly election held in those
years. See Wis. Bluebook 1997-1998, 1999-2000, 2001-2002, 2002-2004, 2005-2006, 2007-
2008.

308. The areas of the predecessor AD 9 that were added to AD 8 pursuant to Act 43
constitute a different community of interest than thie areas of the predecessor AD 8 that were
retained under new AD 8, created pursuant te Act 43. The residents of the Wilson Park area do
not consider themselves to be part of Milwaukee' s near south side Latino community. The areas
from the predecessor AD 9 addeci to the new AD 8 represent a different neighborhood known as
Wilson Park which has alower percentage of Latinos who are eligible voters and a higher
percentage of non-Latino white voters who have higher voter registration rates and higher
turnout rates than do the Latinos who are éligible voters in those portions of the predecessor AD
8 that were retained in the new AD 8. (Anticipated testimony of John Bartkowski and Christine
Neuman-Ortiz. Defendants opted not to depose these witnesses.)

309. Act 43 dividesthe predecessor AD 8 aimost in half along Cesar Chavez Drive
(16th Street) retaining a mere 55% of the predecessor district in the new AD 8 and adding the

Wilson Park areas from the predecessor AD 9. See Tr. Ex. 144 (comparing total registered
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voters with total voter turnout in these newly joined communities of interest during the 2008
presidential election).

310. The areaof most rapid growth of Milwaukee's Latino community has been on the
city’ s near south side, centered in the area of the 8th Assembly District. See Tr. Exs. 55 (Mayer
Report), 1019 (corrected Exhibit 8 from Mayer Report).

311. A comparison of the voter registration rates between Latino and non-Latino
individuals demonstrates a large disparity within the City of Milwaukee. The data obtained from
the Statewide Voter Registration System (SVRS) for the City of Milwaukee show that more than
76 percent of non-L atinos are registered to vote versus 26 percent of Latinos. See Tr. Ex. 55
(Mayer Report) at 21 and Ex. 8.

312. Voter registration rates for Latinos lag fai-behind non-Latinos everywhere in the
City of Milwaukee due to demographic characterisiics (lower income, higher poverty levels, less
formal education), and because significant nurribers of Latinos in Wisconsin and the City of
Milwaukee are ineligible to vote because they are not citizens. See Tr. Ex. 55 (Mayer Report) at
21.

313. The noncitizenship rate for Latinos in the City of Milwaukee, using the
2005-2009 five-year American Community Survey (ACS) data, is 42 percent. See Tr. Ex. 60
(Mayer Rebuttal) at 11.

314. The noncitizenship rate for Latinosin the City of Milwaukee, using the 2008 ACS
data, is 35.75 percent. See Tr. Ex. 55 (Mayer Report) at 22.

315.  When the noncitizenship rate of 35.75 percent istaken into account (asit must),
aswell as the historic low rates of registration even among otherwise eligible Latinos, the

percentage of eligible Latinos constituting the voting age population in Assembly District 8 is
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49.6 percent and is 43.02 percent in Assembly District 9. See Tr. Ex. 55 (Mayer Report) at 22;
see Tr. Ex. 60 (Mayer Rebuttal) at 11.

316. Using the 42 percent noncitizen rate derived from the five-year ACS data reduces
the eligible Latino majorities in Assembly Districts 8 and 9 to 47.07 percent and 40.53 percent,
respectively. See Tr. Ex. 60 (Mayer Rebuttal) at 11.

317. Latinoswho are U.S. citizens comprise between 47.07 percent and 49.6 percent of
the voting age population living in AD 8. See Tr. Ex. 55 (Mayer Report) at 22; Tr. Ex. 60
(Mayer Rebuttal) at 11.

318. Latinoswho are U.S. citizens comprise between 40.53 percent and 43.02 percent
of the voting age population livingin AD 9. See Tr. Ex. 55 (M ayer Report) at 22; Tr. Ex. 60
(Mayer Rebuttal) at 11.

319. Ascreated by Act 43, Assembly Disiricts 8 and 9 do not contain enough citizen
voting age Latinos to constitute a numerical imgority. See Tr. Ex. 55 (Mayer Report) at 21; see
Tr. Ex. 60 (Mayer Rebuttal) at 11-12.

320. Itispossibleto corisiruct an aternative Assembly District 8 with a Latino voting
age population of 70.07 percent and a L atino citizen voting age population of 60.06 percent. See
Tr. EX. 55 (Mayer Report) at 19, 22-23, and Ex. 6; see Tr. Ex. 60 (Mayer Rebuttal) at 12-15. It
is possible and, therefore, necessary to construct a compact Assembly District with a sufficiently
large and effective Latino voting population. |d.

321. Over the course of the last decade, the political and electoral conduct of Latino
voters on Milwaukee' s near south side in the vicinity of the predecessor 8th Assembly District
demonstrates that the Latino community is politically cohesive. See Gaddie Depo. (Dkt. 148) at

90:9-20; Grofman Depo. (Dkt. 150) at 165:5-15.

P-.App.080
Case 2:11-cv-00562-JPS-DPW-RMD Filed 02/14/12 Page 80 of 145 Document 158



322.  Minority cohesion and racia bloc voting are evidenced by analyzing voting
percentages in elections where one or more Latino candidates ran against one or more white
candidates. For example, in the 2011 primary for Milwaukee County Circuit Court Judgein
which Latino candidate Pedro Colon ran against multiple white candidates, it was estimated that
58.2 percent of Latinos voted for Colon and 68 percent of white voters cast their ballots for one
of the white candidates (i.e., only 32 percent of white voters cast their ballots for Colén). The
percentage difference in support was 26.2 percent. In the genera election, 66.2 percent of
Latinos voted for Colon while 54.7 percent of white voters cast their ballot for the white
candidate. See Tr. Ex. 55 (Mayer Report) at 19-20, and Ex. 7. These results demonstrate a high
rate of racially polarized voting. Seeid. at 19.

323. A very high degree of racially polarized voiting is again demonstrated by
analyzing the results of the 2008 general election for State Superintendent of Public Instruction
where Spanish-surnamed Rose Fernandez rain against Tony Evers. 95.7 percent of Latino voters
in Milwaukee County voted for Fernanciez versus 40.5 percent of white voters. The differencein
support, 55.2 percent, evidences afiigh degree of racial polarization. See Tr. Ex. 55 (Mayer
Report) at 19-20, and Ex. 7.

324. Latinosin the City of Milwaukee are less likely to participate in an election as
demonstrated by the disparity in voter registration rates between non-Latinos (over 76 percent)
and Latinos (26 percent). See Tr. Ex. 55 (Mayer Report) at 21, and EX. 8.

325. Barriersto electoral participation also include Wisconsin's newly enacted voter
identification law. 2011 Wis. Act 23; see Tr. Ex. 60 (Mayer Rebuttal) at 15-16. These

photographic identification requirements will disproportionately affect Latino citizens and
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thereby further hinder the ability of Latino citizens to participate in the electoral process on an
equal basiswith other members of the electorate.

326.  Socioeconomic differences between non-Latinos and L atinos—such as lower
income, higher poverty levels, and less formal education—all interfere with the ability of Latinos
in the City of Milwaukee and Wisconsin to fully participate in the electoral process and el ect
candidates of their choice. See Grofman Depo. (Dkt. 150) at 172:15-172:24; see also Rodriguez
Depo. (Dkt. 142) at 178:7-179:1, 179:17-180:5.

327. VocesdelaFronteraisthe largest membership-based Latino organization in the
State of Wisconsin with over 3,000 members who are concentrated mostly in the near-southside
area of Milwaukee in the vicinity of the AD 8 and AD 9. Each year, Voces de la Frontera
sponsors May Day marches on May 1st in Milwaukee with attendance ranging from 20,000 to
over 65,000 members of the Latino community. Voces de la Frontera has focused on Get-Out-
The- Vote campaigns and in 2004 successfuliy registered 5,100 new votersin the predecessor
AD 8 and increased voter turnout by 6% in 10 of the wards in that district. 1n 2006, the civic
participation program increased thie voter turnout by 32 percent in Milwaukee targeted wards and
by 20 percent in Racine targeted wards. (Anticipated testimony of Christine Neumann-Ortiz).

328. VocesdelaFronteraactively participated in the redistricting process for the City
of Milwaukee and joined with a number of other Latino organizations to form the Latino
Redistricting Committee, a bipartisan coalition to advocate on behalf of the Latino community’s
interests during the redistricting process. Neither organization was contacted by persons
involved in the legidative redistricting process that led to the passage of Act 43. Neither
organization was provided with an opportunity to provide input regarding the legidative

redistricting process. (Anticipated testimony of Christine Neumann-Ortiz).
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329. Hispanicsfor Leadership isnot aformal organization and consists of a couple of
dozenindividuals. See Rodriguez Depo. (Dkt. 142) at 19:21-20:2.

330. Between July 8, 2011, and July 13, 2011, Jesus (“Zeus’) Rodriguez consulted
with two individual s regarding the legislative redistricting plan that resulted in Act 43, but he
does not recall providing the two individuals with copies of the proposed maps, rather he just
“explained to them.” See Rodriguez Depo. (Dkt. 142) at 73:20-74:10, 194:23-195:17.

331. Hispanicsfor Leadership does not speak for the entire Latino community. See
Rodriguez Depo. (Dkt. 142) at 187:22-187:24.

332. According to the 2010 Census, the City of Milwaukee had a population of
594,833 and a voting age population of 433,442. The Africar-American population in the city of
Milwaukee is 239,923 (40.3 percent of the total population) and the African-American voting
age population is 156,153 (36 percent of the total voting age population). See Tr. Ex. 55 (Mayer
Report) at 23.

333. The African-American population is concentrated in the north-central portion of
Milwaukee, and alarge part livesin areas that are at least 75 percent African-American.

85.7 percent (217,551) of the total African-American population in Milwaukee County (253,764)
resides in 3790 contiguous census blocks (of 13,231 blocks within the county). Within these
blocks, the African-American population represents 70.6 percent of the total population. See Tr.
Ex. 55 (Mayer Report) at 23.

334. Thisareaof high concentration is generally in the northern half of the county, and
more specifically runsto the northwest away from downtown Milwaukee—broadly bounded by

the Milwaukee County line on the north edge, variously the Milwaukee river and the Canadian
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National Rail line on the east, 1-94 on the southern edge and Highway 41 and the NW county
lineto thewest. See Tr. Ex. 55 (Mayer Report) at 23-24.

335. The depressed socioeconomic status of Milwaukee' s African-American
community hinders the ability to participate in the electoral process on an equal basis with other
members of the electorate. See Grofman Depo. (Dkt. 150) at 208:23-209:17.

336. Minority cohesion and racia bloc voting are evidenced by analyzing voting
percentages in elections where one or more African-American candidates ran against one or
more white candidates. See Tr. Ex. 55 (Mayer Report) at 24, and Ex. 9. In all of these races,
African-American voters were almost always close to unanimous i their support for the
African-American candidate, and white voters were uniformly iess likely to support the
African-American candidate by large margins. These resuits show a high rate of racially
polarized voting. Seeid.

337. InAssembly Districts 10, 11,15, 17, and 18, the concentration of
African-American votersis excessive, far above the threshold (typically, 55 percent) commonly
accepted as necessary to achieve &ffective mgjority status for African-American voters. See Tr.
Ex. 55 (Mayer Report) at 25; see also Grofman Depo. (Dkt. 150) at 90:2-17.

338. If the percentage of African-American voting age population is reduced to
55 percent in each of these districts, 12,919 African-American voters would be available for
other districts, increasing African-American influence while still retaining effective majoritiesin
the existing majority-minority districts and enhancing the influence of African-Americansin
other districts. See Tr. Ex. 55 (Mayer Report) at 25.

339. African-Americansin Milwaukee and Wisconsin are less likely to participate in

an election as demonstrated by the disparity in voter registration rates, socioeconomic
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differences, and other barriersto electoral participation. See Grofman Depo. (Dkt. 150) at
208:23-209:17.

340. Traditional race-neutral redistricting criteria, such as compactness, contiguity, and
respect for political subdivisions or communities defined by actual shared interests, were
subordinated to race when the legislative majority decided to redraw the district lines under
Act 43 so that an unnecessarily large number of African-American voters were concentrated in
Assembly Districts 10, 11, 16, 17, and 18, and L atino voters were dispersed into Assembly
Districts8 and 9. Thereis no race-neutra justification for the creation of these districts under
Act 43.

341. Didtrict lines could have been drawn in away that reduces the African-American
voting age popul ation to more appropriate levels (i.e., 55 percent) and enhances the influence of
African-Americansin other districts, and creates 2 compact Assembly District 8 with a
sufficiently large and effective Latino voting wopulation. See Tr. Ex. 55 (Mayer Report) at 19,
22-23, 25, and Ex. 6; see Tr. Ex. 60 (Mayer Rebuttal) at 12-15.

342. Theexplicit mandsie of Act 43, establishing the effective date for redistricting,
means any special or recall elections to offices filled or contested prior to the fall 2012 elections
are to be conducted in the legidative districts established by the 2002 judicially-approved
redistricting plan. See 2011 Wis. Act 43.

343. Nine(9) recall electionswere held in July and August 2011 under the 2002
district boundaries, and the Governor issued an Executive Order on September 2 to conduct a

specia election in the 95th Assembly District, which was conducted under the 2002 boundary.
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344. Recall petitions have been filed in Senate Districts 13, 21, 23, and 29, and the
defendants are reviewing them for sufficiency to determine a date for recall elections under the
2002 boundaries.

. VOCESPLAINTIFFS

345. TheVoces plaintiffsjoin in those foregoing statements of contested facts
proffered by the Baldus plaintiffs including those that relate to AD 8 and AD 9 and the Latino
community on Milwaukee's near southside.

1. INTERVENOR PLAINTIFFS
A. Zero Deviation.

346. Zero deviation for acongressional district is deterimined by dividing the
population of Wisconsin, as determined by the U.S. Censts Bureau for the 2010 decennial
Census, equally between the Eight Congressional Districts. This results in a population of
710,874 for Congressional Districts One and. Two, and a population of 710,873 for
Congressional Districts Three, Four, Fivg, Six, Seven, and Eight. Deposition of Andrew Speth,
Chief of Staff for Intervening Defendant Congressman Paul Ryan (Dtk. 143) at 51:2-20.

347. Historically thecensus data used by the State legislature or federal three-judge
court panels to draw redistricting maps has been inaccurate and incomplete (Deposition of Kevin
Kennedy Director and General Counsel for the Defendant Government Accountability Board)
for the following reasons:

a The censusitself (that is, the counting of people by the Census Bureau) is
never entirely accurate. The Census Bureau misses some people during its count.
b. The boundary lines in the geographical maps used by the census are not

always accurate. The census bureau openly acknowledges this.
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C. The censusis outdated as soon asit isreleased to the public. Inthe
intervening period between when the census is released and redistricting maps are drawn

by either the State Legislature or federal three-judge panel, asin 1982, 1992, and 2002

(which can be almost two years in some cases), some people have moved, other people

have died, babies have been born, non-voting age citizens have become of voting age,

and some boundary lines have shifted through annexations.

348. Itisimpossibleto have precise equa population for al citizens of the United
States because congressional boundaries cannot cross state lines. This means that the citizens of
some states will be underrepresented and the citizens of other stateswill be overrepresented. For
example the average congressional district in Minnesota has a population of 662,990 while the
average congressional district in Wisconsin has a populé&tion of 710,874. Thisisadeviation of
6.7%. This means that the citizens of Wisconsin ere underrepresented if precise average
population figures are required.

349. Theboundariesfor the Congressional Districts that became Act 44 were prepared
by Andrew Speth, Chief of Staff feir Intervening Defendant Congressman Paul Ryan. Speth
Depo. (Dkt. 143) at 32:3-9.

350. Theonly legal principle that guided Mr. Speth in drawing the Congressional
Boundaries that were enacted in Act 44 was zero deviation. |d. at 50:22-51:20.

B. Core Retention.

351. Tria Exhibit 1014 isthe Congressional boundary map that was adopted in 2002
as aresult of the 2000 census.
352. Trial Exhibit 1015 isthe Congressional boundary map that was adopted by the

passage of Act 44 following the 2010 census.
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353. The previous 2002 redistricting plan was recommended by a bipartisan
congressional delegation. It was passed by the Wisconsin legislature and signed into law by the
Governor. It was not challenged in court. There would be no reason to change those districts
following the 2010 census unless there had been large population shifts, the state had lost a
congressional seat, or there had been changes in the ethnic composition of a district requiring
changes because of the Voting Rights Act. None of these considerations are relevant for the
Third, Seventh, or Eighth Congressional Districts. Affidavit of Congressman David Obey (Tr.
Ex. 47) 1 12.

354. Retention of the core population from a Congressional District isimportant for the
following reasons, anong others.

a One of the important duties of a member of congressisto provide
constituent services to those he or she represents. That is best accomplished if confusion
about which district citizens livein isriinimized to the greatest possible degree.
Constituent services can be averiety of things. assistance with passports, providing
information about governivient programs, helping to confront government agencies or
expressing opinions on issues before Congress. My staff and | would be constantly
dealing with the needs of private citizens to understand how to gain access to government
services and information. These are usually people who cannot afford alobbyist. This
access to government | believe falls under acitizens' right to petition government.

b. People will best understand the positions taken by the representativein
their district and will be better equipped to cast an informed vote than would be the case
if they are continually confused about which district they now residein. Moving voters

will cause them to be less informed and more confused.
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C. Parties form organizations that are based upon district boundaries.

Unnecessarily moving voters disrupts those organizations, and their ability to provide

useful information.

d. Unnecessarily disrupting the link between constituents and their districts
of residence will lower voter turnout and participation because of alack of information.

Voter turnout in U.S. electionsis already lower than in many countries — not something

to be desired in the world’ s oldest democracy. Obey Aff., §17.

355.  Mr. Speth was not familiar with the concept of core retention and did not use the
concept of core retention in preparing the map that was enacted as Act 44. Speth Depo. (Dkt.
143) at 104:4-20, 105:19-22.

356. The 7th Congressional District and the 3rd Congressional District share a
common boundary. Tr. Ex. 1014.

357. Inthe boundaries drawn in 2002, Clark County was divided between the 7th
Congressional District and the 3rd Congressional District. Tr. Ex. 1014.

358. According to the 2810 census the population of Clark County was 34,690 and
Clark County had grown by 3.4% from 2000. (2010 Census Data, available at:
http://quickfacts.census.gov/qfd/states/55/55019.html)

359. By maintaining the same boundaries for the 7th and 3rd Congressional Districts as
had been approved by Wisconsin Legidlature and signed into law by the Wisconsin Governor in
2002, but placing all of Clark County in the 7th Congressional District, the 3rd and 7th
Congressional District would have largely accomplished equal population with the other

Wisconsin Congressional Districts. Obey Aff., I 19.
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360. Mr. Speth agrees that zero deviation could have been achieved by maintaining the
previous boundaries of the Third and Seventh Congressional Districts by simply moving all of
Clark County to the Seventh Congressional District following the 2010 census, but he never
considered doing it. Speth Depo. (Dkt. 143) at 141:10-142:13.

C. Compactness.

361. Compactness reduces travel time before elections, during campaigns and after
campaigns in performing representational duties to make candidates and representatives more
accessible to constituents. Obey Aff., T 22.

362. Compactness aso impacts the media market astelevision coverage, radio
coverage, and newspaper coverage is limited to a specific geographic area. Constituents receive
considerable information concerning their congressional-representative through those media
markets, especially television. Campaigning is also‘dominated by television ads and television
coverage. Inwestern Wisconsin, the boundaiies approved by the legislature further fragment the
major media market for that area, makixag meaningful information less likely to be conveyed, and
raising the cost of whatever commiunication is provided. The primary television coverage for
western Wisconsin is provided by Minnesota and Twin Cities media outlets. Most of that
coverage is presently provided to Third District counties such as Pepin, Pierce, Buffalo, and St.
Croix counties. The new map split St. Croix County from that Third District and moved it to the
Seventh. Theresult isthat Third District candidates will need to continue to purchase Twin
Cities media because it covers amajor part of the district. Up until now, Seventh district
candidates purchased very little Twin Cities media because only a small part of the Seventh
district, such as Polk county, is dominated by Twin Citiestelevision. This new map makesit
more necessary for Seventh district candidates to also purchase Twin Cities media, unnecessarily

raising the cost of campaigns. 1d. 1 23.
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363. Compactness makesit easier for democracy to work because it facilitates
communications between the representative and the public. Since Marathon, Wood, and Portage
Counties are one media market, communications by a member of Congress can be broadcast
throughout those three counties. The new district boundaries reduces the ability of the Seventh
District representative to communicate with the public since all of Portage County and much of
Wood County have been moved from the Seventh Congressional District, to the Third
Congressional District which receives most of its news from La Crosse television outlets. Little
information about Third district affairs will reach Portage County residents under this
arrangement. 1d. §24.

364. Mr. Speth did not consider media markets when he prepared the Congressional
Boundaries for the map that was enacted in Act 44. Speiti Depo. (Dkt. 143) at 145:8-13.

365. The new boundaries further reduce compactness by snaking the district boundary
around Portage and part of Wood County and gppending portions of Juneau, Jackson, and
Monroe Counties so that these fractioneai counties could be added to the Seventh District. This
makes no sense. Obey Aff., 25.

366. Inthe northern portion of the district the new boundary line now extends to
Florence County. Thisincreasestravel time from west to east by about an hour as the
community of Florence in Florence County is about a five hour drive from Superior in Douglas
County whereas formerly it was about afour hour drive from Superior to Three Lakes which was
on the eastern boundary of the former district. The addition of territory as far southeast as
Monroe County unnecessarily adds an hour’ s drive time to get from Superior to Monroe County
and even more to get from the northeast regions of the new district to the southwest regions of

Monroe and Juneau Counties. Thiswill reduce communications between the representative and
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the populations in the far corners of the district. The Seventh Congressional District was
geographically already the largest congressional district in Wisconsin. Now it is unnecessarily
made even larger geographically. Id.  26.

367. If the boundaries of the Seventh and Third are merely adjusted as set forth above
those districts will be more compact than the new districts. 1d. §27.

368. Visua comparison of exhibit A and exhibit B confirm that the boundaries of
Wisconsin Congressional Districts Three, Seven, and Eight as prescribed by Act 44 are less
compact than the boundaries of those districts before the redistricting by Act 44.

369. Mr. Speth did not consider the principle of compactriess when he prepared the
boundaries of the Wisconsin Congressional Districts that were enacted into law by Act 44. Speth
Depo. (Dkt. 143) at 121:8-10.

D. Communities Of Interest.

370. The collective power of agroui of people or entities can become better informed
and have a stronger influence on goveriimental action and legislation than can asingle
individual. Communities of interest are usually more effective if the focusis upon asingle
representative.

371. Since at least 1938 Marathon, Portage, and Wood County have been in one
congressional district. This has facilitated thinking of these counties as a single integrated
economic and cultural unit.

372. Thesingle most unifying community of interest in the Seventh Congressional
District before the recent redistricting is the Wisconsin River. Obey Aff., 1 28.

a The Wisconsin River is called the hardest working river in the United

States. Thisis because the river has led to economic development. In early years

sawmills were built in Merrill, Wausau, Mosinee, and Stevens Point.
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b. In later years the river became a great source of hydro-electric power.
Today hydropower is still used to power paper mills on the river including:
I Rhinelander Paper Co. in Rhinelander,
ii. Packaging Corp. of Americain Tomahawk,
iii. Wausau Papersin Brokaw,
V. Weyerhaeuser Papers in Rothschild,
V. Mosinee Papersin Mosinee,
Vi. Stora Enso (Consolidated Paper) in:
(D) Stevens Point,
2 Whiting,
3 Biron,
4 Wisconsin Rapids,
vii.  Georgia Pacific.in Nekoosa and Port Edwards.
C. All of the above .1 sites were located in the Seventh Congressional
District for decades before the most recent redistricting.
d. Today the six latter sites have been taken out of the Seventh District and

placed in the Third.

e Theriver and the numerous impoundments are also a major source of
recreation.
f. The industrial development of the river has brought with it a number of

related community interests relating to water quality, water levels, air quality, real estate,

shoreland zoning, and tourism.
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g. One of thereservoirsis Lake Dubay. It within or near the borders of
Marathon, Portage, and Wood Counties. It covers 6,830 acres and has 43 miles of
shoreline.

h. The Wisconsin Valley Improvement Corporation islocated in Wausau,
Wisconsin. It manages the Wisconsin River flowage of Lake DuBay to ensure that
community, recreation, and paper industry needs are fulfilled in the region as well as
managing for flood control. These needs were formerly al in the Seventh District now
they are split between the Seventh and the Third Districts

i. The Wisconsin River flows through Wausau (Marathon County), Stevens
Point (Portage County), and Wisconsin Rapids (Wood County). All three of these cities
were formerly in the Seventh District. Stevens Foint and Wisconsin Rapids have now
been moved to the Third District.

373.  Mr. Speth never considered thie above factors set out in paragraph 39 relating to

the Wisconsin River when he prepared the Congressional Boundaries that were enacted into law

asAct 44. Speth Depo. at 148:6-15.

374. Intheearly 1580's, Wisconsin Governor Lee Sherman Dreyfus, himself aresident

of Central Wisconsin, urged that the area be thought of as a common unit. Hereferred to

Marathon, Portage and Wood counties as the “Ruralplex.” Thisis because these three counties

were a highly integrated economic and cultural hub for Central Wisconsin. Obey Aff., 1 29.

a The Central Wisconsin Regional Airport isajoint venture between

Marathon and Portage counties.

b. Major highways connect the three counties.
C. The University of Wisconsin Stevens Point draws from the three counties.
P-.App.094
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d. Wausau is the regional shopping hub of Central Wisconsin. The Cross

Road Commons in Stevens Point also serves the region.

e Magjor Insurance Companies are headquartered in Wausau and Stevens

Point.

f. The region has highly integrated medical services. Ministry Health Care
and Aspirus and their affiliates are major providers and major employers in the region.

0. The same ABC, CBS, NBC, Fox and Public Television affiliates serve all
three counties. Gannett Newspapers owns all four local newspapers.

375. Mr. Speth never considered the above factors set outin paragraph 41 when he
prepared the Congressional Boundaries that were enacted intc law as Act 44. (Speth Dep., p.
148, lines 16-22.)

376. High Schools from Wausau, Marshiield, Stevens Point, and Wisconsin Rapids all
are members of the Wisconsin Valley Confererice. Obey Aff., 130.

377. For many decades the Third Congressional District has been considered the
Mississippi River valley district, The economic development of that area has been tied to the
Mississippi River in ways similar to the Wisconsin River. 1d. § 31.

378. Monroe and Jackson counties have now been unnecessarily split between the
Third and the Seventh District. These counties are more closely connected economically to La
Crosse which isin the Third District than to any community in the Seventh District. 1d. § 32.

379. The Eighth Congressional District has always been considered the Fox River,
Green Bay, and northwestern Lake Michigan area. 1ts development has likewise been tied to

these waterways. 1d. 1 33.
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380. In 2002 the bipartisan congressional delegation, the Wisconsin Legislature and
the Governor all recognized that the boundaries set forth by the 2002 redistricting incorporated
the communities of interest of the Third, Seventh, and Eighth Congressional Districts. Id. 1 34.

381. Marathon, Portage and Wood counties are much more alike than the surrounding
counties in terms of urbanization and employment levels. Id. {4n.

382. Mr. Speth’s only consideration of communities of interest in drafting the
Congressional boundaries that were enacted into law in Act 44 related to geographic boundaries
and never considered cultural or economic factors. Speth Depo. at 137:5-19.

a Under the alignment before Act 44 the Seventh District had three partial
counties (Clark, Oneida, and Langlade). If all of Clark is moved to the Seventh District
only two counties would be divided. Exhibit 1.

b. The boundaries that were drafted by Mr. Speth divides the geographic
boundaries of five counties (Chippew3, Jackson, Monroe, Juneau, and Richland) in the
Seventh District and places thes= counties in two Congressional Districts. Jackson
County is further fractured since there are three townships in the north that are in the
Seventh District and another three townships on the east that are also in the Seventh
District. However, the three townshipsin the north of Jackson County and the three
townships in the east of Jackson County are not contiguous. Exhibit 2.

C. Under the alignment before Act 44 the Third District only divided Clark
and Sauk Counties. Tr. Ex. 1014..

d. The boundaries that were drafted by Mr. Speth divides the geographic
boundaries of six counties (Wood, Chippewa, Jackson, Monroe, Juneau, and Richland

Counties). Tr. Ex. 1014, 1015.
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383. Historically, the Wisconsin Congressional delegation, following the decennial
census, would recommend a Congressional map to the Wisconsin Legislature based upon

considerations of

a Core retention;

b. Communities of interest;
C. Compactness;

d. One man one vote.

384. From at least 1972 until 2002 the Wisconsin Legislature and the Governor
adopted Congressional District boundaries based upon the above four considerations.

385. The boundaries drawn for Act 44 did not incluce consideration of core retention.

386. Theboundaries drawn for Act 44 did not include consideration of compactness.

387. The boundaries drawn for Act 44 did not include consideration of communities of
interest except for political boundaries.

388. Theredigtricting of lowea in 2002 was based upon the lowa Constitution (Article
I11. Sec. 37) and lowa Statute Sec.’42.4 The constitution and statute requires a population which
varies by no more than one per cent of the ideal district population. It also required keeping
counties together to the greatest extent possible.

389. Therequirement of keeping counties together requires a greater shift of
populations to obtain equal population than if counties could be divided.

390. Wisconsin does not have the same statute as lowa

391. Act 44 divides several counties.
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IV. GAB DEFENDANTSAND INTERVENOR-DEFENDANTS
A. Delayed Voting (Act 43).

392. The Intervenor-Defendants join the Government Accountability Board's
statement of contested facts to the extent they address Act 44.

393. In 2002, Democrats proposed four different maps with delayed voting effects
shownin Table 18.

394. Table 19 reflects delayed voting effects in other states in the present redistricting
cycle.

395.  Inthe summer of 2011, senators in nine of the sixteen even-numbered Senate
districts were subject to recall. Expert Report of Ronald Keith Gaddie (* Gaddie Report “) (Trial
Exhibit 30) at 5.

396. A total of 164,843 persons who resigein districts in which they would otherwise
experience delayed voting aso lived in districts where arecall was conducted in 2011.
Accounting for the use of the recall, the actual period between voting for a Senator for these
164,843 personsiis just three years, not six. Thus, Act 43 will cause only 134,861 persons to
walit six years between opportunities to vote for a Senator. 1d.

397. Thedelayed voting or disenfranchisement effects of the last three redistricting
efforts appear in Table 17.

398. 1n 1982, the map drawn by the Federal District Court moved 713,225 people (or
about 15.2 percent of all persons in Wisconsin according to the 1980 census) into districts where
voters would wait six years between opportunities to vote for state senator. Wisconsin Sate

AFL-CIO v. Elections Board, 543 F. Supp. 630, 659 (E.D. Wis. 1982).
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399. In 1992, the map drawn by the Federal District Court moved 257,000 persons (or
about 5.25 percent of all personsin Wisconsin according to the 1990 census) into districts where
voters would wait six years between opportunities to vote for state senator.

400. In 2002, the Federal District Court map moved 171,163 persons (3.14% of the
state population according to the 2000 census) into districts where voters would wait six years
between opportunities to vote for state senator.

B. Core Retention.

401. Core retention measures the extent to which constituencies are maintained or
disrupted by a proposed map. There are several ways to measure care constituency retention,
including the following:

a Largest Constituency Core Retentioi: In the new district, what isthe
largest proportion in the district that was previously together in one particular, previous
district?

b. Incumbent Core#etention: In the Incumbent’s new district, what
proportion of the populaticn comes from their old district? Gaddie Report at 1 8 (Tr. Ex.
58).

402. Under Act 43, the average Largest Constituency Core Retention is 66.30 percent
in the Assembly, with alow of 30.88 percent and a high of 99.91 percent. The average Senate
Largest Constituency Core Retention is 78.82 percent with alow of 57.89 percent and a high of
99.92 percent. Table 23 illustrates the Largest Core Retention scores for the Assembly and
Senate districts created by Act 43. Gaddie Report at 1 (Tr. Ex. 58).

403. Inthe Assembly, average Incumbent Core Retention is 61.72 percent, with alow
of 8.55 percent and a high of 99.91 percent. The average Incumbent Core Retention for

Democratic incumbents is 54.74 percent, and 65.88 percent for Republican incumbents. The
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lowest Democratic Incumbent Core Retention is 8.55 percent, the highest is 99.91 percent; for
Republicans, the low is 17.74 percent and the high is 97.67 percent. Gaddie Report at {8 (Tr.
Ex. 58).

404. Inthe Senate, average Incumbent Core Retention is 78.23 percent, with alow of
42.03 percent and a high of 99.92 percent. Democratic Senate Incumbent Core Retention
averages 78.84 percent, compared to 77.64 percent for Republican incumbents. The low
Democratic Senate Incumbent Core Retention score is 42.03 percent, the high is 99.53 percent.
Among Republican Senate incumbents, the low is 57.97 percent; the high is 99.92 percent.
Gaddie Report at 8 (Tr. Ex. 58).

405. Table 24 illustrates the Incumbent Core Retention scores for the Assembly and
Senate districts created by Act 43. (Diez Report)

C. Racial Fairness And Treatment Gf Minority-Majority Districts.

406. No part of Wisconsin is subjecit {0 Section 5 of the Voting Rights Act.
1 African-American Majority-Minority Districts

407. African Americans are 6.3 percent of the Wisconsin statewide population and
26.8 percent of the populatiorir-of Milwaukee County. Over 70 percent of the 358,280 African
American Wisconsinites are in Milwaukee County, and then largely in the City of Milwaukee
and north of the East-West Freeway. Id. at 3.

408. The Milwaukee areaisthe only part of the State of Wisconsin with a sufficiently
large and concentrated African-American population so as to be able to draw Assembly or State
Senate districts containing an African-American population or voting age population majority.
Expert Report of Bernard Grofman (“ Grofman Report”) (Tr. Ex. 140) at 7 7.

409. Under the 2002 court-drawn plan, Assembly Districts 10, 11, 16, 17 and 18, have

been continuously represented by an African-American since the plan was put into place.
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Moreover, all mgor candidates in the Democratic primary in those districts have been black and
the winner of the Democratic primary has then gone on to win the general election with between
91 percent and 100 percent of the vote—most commonly with 100 percent of the vote. Id. at
112(b).

410. Under the 2002 court-drawn plan, in Assembly District 12, which has not been a
majority black voting age population district during the decade (having begun at 32.77 percent
black VAP according to the 2000 census, and ending up at 48.99 percent Black VAP according
to the 2010 census), all winners of the Democratic primary have been white (with the last
contested Democratic primary in 2004). All winners of the Democratic primary in Assembly
District 12 over the past decade have gone on to win the generai election with vote shares
ranging from 67 percent to 100 percent, with the last coritiasted general election in 2004. Id. at
1 12(c).

411. During the period 2002 to 2010, an African American won every primary and
general election in Senate Districts 4 ana 6, and the included Assembly Districts, in which there
was an African American candidaie with only one exception. Id. at 1 12(a).

412. In 2002, the federal court created five majority African American Assembly
Districts where minority voters elect a candidate of choice (5.05 percent of seats statewide); of
the Senate districts created by the court in 2002, two are majority African American districts
where minority voters elect a candidate of choice (6.06 percent of seats statewide). Gaddie
Report at 3.

413. 2011 Wisconsin Act 43 created six mgjority African American Assembly districts
and two majority African American Senate districts. Of the six Assembly districts, five are

between 60.4 percent and 61.9 percent African American voting age population (VAP), and the
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sixthis 51.5 percent African American VAP. Id.; seealso Gaddie Report at pg. 14 (Table 3);
Grofman Report at Exhibit B.

414. Table 8 showstheracia demographic data on population and voting age
population characteristics of the court-drawn 2002 African American majority-minority
legislative districts, using 2010 census data.

415. Evenif the African-American population in Assembly Districts 10, 11, 16, 17,
and 18 were redistributed so that each of these five districts were at exactly 55 percent black
voting age population, the African American population is not large enough to create a seventh
majority-minority African-American Assembly district. Expert Report of Kenneth R. Mayer
(“Mayer Report™) (Tr. Ex. 55) at 25; see also Mayer Depo. (2ki. 147) at 193:19-23.

416. Senate Districts 4 and 6 (as created by Act43) contain 98.4 percent of the
African-American population found in either Sengie Districts 4 or 6 as created by the federal
court in 2002. Grofman Report at § 9(a); see aiso Expert Report of John Diez (* Diez Report”)
(Tr. Ex. 31) at 2 (referencing data provided by the State of Wisconsin Legislative Technology
Service Bureau).

417. In Milwaukee County, the 2002 court-drawn baseline map had sixteen Assembly
districts wholly within the county, and another three districts that crossed the county line; the
county population (940,164) would have accommodated seventeen whole districts plus athird of
another. African-American majority districts constituted 28.8 percent of the potential whole
districts that could have been crafted in Milwaukee County, compared to 24.6 percent
African-Americansin the county population. African-American majority districts were
26.3 percent of all districts that were wholly or partially in Milwaukee County. Gaddie Report at

4.
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418. Act 43 had thirteen Assembly districts wholly within the county, and another
eight districts that crossed the county line; the county population (947,735) would have
accommodated sixteen whole districts plus half of another. African-American majority districts
constitute 36.4 percent of the potential whole districts that could have been crafted in Milwaukee
County, compared to 26.8 percent African-Americans in the county population.
African-American mgjority districts are 28.6 percent of all districts that are wholly or partially in
Milwaukee County. Id.

D. Treatment of Political Subdivisions.

419. Table 20 reflects the present and historical local governments split by assembly
or senate districts.

E. Incumbent Pairings.

420. Theincumbent pairings and the associated core retentions of the involved
incumbents appear in Table 25.

F. Hispanic Majority-Mincrity Assembly Districts.

421. The state populaticinis 5.9 percent Hispanic origin, and Milwaukee County is
13.3 percent Hispanic. Milwaukee County comprises 37.5 percent of the 335,532 Hispanic
Wisconsinites, and that population has its greatest concentration south of the East-West Freeway.
Id. at 3.

422. The Milwaukee areaisthe only part of the state with a sufficiently large and
concentrated Hispanic population that would allow creation of Assembly districts that contain a
Hispanic population or voting age population mgjority. Grofman Report at  16.

423. Based on data from the 2010 census, the Hispanic population is not large enough
and geographically concentrated enough to create a Hispanic population majority Senate district.

Id. at 7 17(b).
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424.  Under the 2002 court-drawn map there was one majority Hispanic Assembly seat
and no mgjority Hispanic Senate seats. Gaddie Report at 3.

425.  Under the 2002 court-drawn plan, Assembly District 8 has been continuously
represented by a Hispanic Assembly member since the plan was put into place. All candidatesin
the Democratic primary in that district have been Hispanic, and the winner of the Democratic
primary has then gone on to win the general election with 100 percent of the vote, i.e., inan
uncontested election. The last contested election involving a Republican in the district was 1998
(under the 1992 plan). In that year the Hispanic candidate won the general election with
76 percent of the vote. Grofman Report at 1 18.

426. 2011 Wisconsin Act 43 includes two majority Hispanic Assembly districts, one of
which is 60.5 percent Hispanic VAP, and the other is 54:0 percent Hispanic VAP. Gaddie
Report at 4.

427. The Hispanic citizen voting age population in Assembly District 8 (created by
Act 43), as calculated by Prof. Mayer. is49.6 percent. Mayer Report at 22.

428. From 2000 to 201¢; Wisconsin' s total population grew 6 percent (from 5,363,675
to 5,686,986). Expert Report of Peter A. Morrison (“Morrison Report”) (Tr. Ex. 32) at § 6.

429. From 2000 to 2010, Wisconsin's Hispanic population increased 74 percent (from
192,921 to 336, 056). The Hispanic share of Wisconsin’s total population rose as a consequence
from 3.6 percent to 5.9 percent. Id.

430. Since 2000, Hispanic numbers within Milwaukee County have registered an
overall increase of nearly 44,000 in a County that gained barely 8 thousand residents overall

between 2000 and 2010. Id. at 7 8.
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431. The Census Bureau’s American Community Survey (“*ACS’) documents an
annual influx of 1,812 Hispanic in-migrants to Milwaukee County from another state plus a
further 1,140 Hispanic in-migrants from elsewhere in Wisconsin, for atotal Hispanic influx of
2,952 domestic in-migrantsinto Milwaukee County. The ACS data also register a further annual
influx of 1,500 Hispanic in-migrants from abroad. The corresponding domestic outflow of
Hispanics moving from Milwaukee County to a different county or state totals 2,791. 1d. at
17 16-17.

432. The net effect of these two domestic migration counterflows (4,452 minus 2,791)
increases the County’ s resident population by 1,661 Hispanics eachvear. Id.

433. Thisnet addition of as many as 1,661 incoming Hispanics to Milwaukee County’s
population of 126,039 resident Hispanics accounts for what is at most a 1.3 percent annual
increase in the number of resident Hispanics. That humerical increase translatesinto a
0.16 percentage-point increase per year in Hispanics' share of Milwaukee County’ s population
(assuming no foreign-bound out-migraiton). That is, if net migration continues at its present
level, Hispanics' current share of jropulation countywide would grow from 13.3 percent in 2010
to 14.9 percent by 2020. Id. &t 7 18.

434. Proportionally more Hispanics are in the under-18 age range relative to
non-Hispanics (39 percent compared with 23 percent). Conversely, proportionally fewer
Hispanics are in the over-65 age range relative to non-Hispanics (3 percent compared with
13 percent), ages at which significant numbers of eligible voters die off. Furthermore, Hispanics
under age 18 are predominantly citizens, whereas many adult Hispanics have yet to become

citizens. 1d. at  21.
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435. Professor Mayer testified that, as of 2010, the Hispanic citizen voting age
population in Assembly District 8 as drawn by Act 43 is approximately 49.6%, based on ACS
data. Mayer Report at 22.

436. Table 15 describes the growth of the Hispanic community in Assembly Districts
8and 9.

437. Jesus“Zeus’ Rodriguez is a member/leader of a non-partisan group called the
Hispanics for Leadership. Rodriguez Depo. (Dkt. 142) at 19:17-20:2. This group was formed to
advocate in favor of representation for the Latino community at al levels of government in
Wisconsin. Id.

438. Mr. Rodriguez was contacted by the republican map drawersin late June or early
July, 2011 to see if he would be interested in commentirig on the proposed redistricting maps for
State Assembly Districts 8 and 9 and State Senate Liistrict 3, al of them located in the southern
part of Milwaukee. Id. at 31:17-32:21.

439. OnJduly 8, 2011, Mr. Radriguez and Hispanics for Leadership were presented
with two alternative maps for Assembly Districts 8 and 9 (the original legidlation in SB148 and
Amendment 1). Id. at 30:23-31:10. The first alternative had the Hispanic Voting Age
Population (HVAP) at 57 percent/57 percent for Assembly Districts 8 and 9, and the second was
a 64 percent/50 percent split. 1d. at 41:3-9

440. After review of the two proposals, Mr. Rodriguez proposed a third alternative—
one in between the two in which the percentage of HVAP was 60.5 percent/54 percent. Id. at
48:8-16. Hispanicsfor Leadership endorsed that third alternative. Id. at 11-21. They felt
confident with the HVAP in Assembly District 8 and wanted to increase the HVAP in Assembly

District 9. Id. at 49:16-50:1. Mr. Rodriguez was not concerned about the potential fracturing of
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the Latino community by the boundaries of Assembly Districts8 and 9. Id. at 98:20-99:17. He
does not believe that Assembly Districts 8 and 9 fracture the Latino community’ s voting
strength. 1d. at 152:23-154:10.

441. OnJduly 13, 2011, Mr. Rodriguez went to Madison, Wisconsin to attend the
hearing on what became Acts 43 and 44, to testify on behalf of Hispanics for Leadership in
support of the 60.54 percent/50 percent map for the 8th and 9th Assembly Districts. Id. at
158:13-159:3. He was unable to remain to testify in person, but he did submit written testimony
in support. (Id., pp. 159-160). Deposition Exhibit 1002. Id.

442. Mr. Rodriguez was concerned that if you decreased the HVAP in Assembly
District 8 to compensate for the lower Citizen Hispanic Voting Age Population, that you would
also decrease the HVAP in Assembly District 9 and potentially decrease the Latino influence in
that second district. 1d. at 131:11-132:20. His pritnary concern was that the Hispanic
community be able to elect a candidate of their'choice. Id. at 132:25-133:8. Due to his belief
that the Hispanic community was incregsing in number, Mr. Rodriguez was comfortable with a
lower CVAP in Assembly District‘8. 1d. at 133:9-20. It was equally important that the HVAP
numbers for Assembly District 9 increase. |d. at 137:22-25.

443. Based upon Mr. Rodriguez’' s knowledge of the Latino community, the following
candidates for office are Latino: Victor Huyke, Patricia Zamarripa, H. Nelson Goodson, Robert
Escamilla, Laura Manriquez, Jose Guzman, JoCasta Zamarripa, Angel Zanchez and Romona
Rivas. Id. at 165:2-166:17.

444,  On behalf of the Latino community, Mr. Rodriguez was also involved in the
redistricting processin Milwaukee County. Id. at 17:11-18:8; 154:11-24. In that process, there

was much more time to evaluate the maps. However, even though he was given five daysto
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respond to the proposals regarding state-wide redistricting as compared to the months for
Milwaukee County, he felt he was more effective with the state-wide process because they took
hisinput and changed the maps. 1d. at 170:14-171:9.

445.  Mr. Rodriguez is aware of the group, Voces delaFrontera. 1d. at 141:13-16. Just
as Hispanics for Leadership do not speak for the entire Latino community in Milwaukee, Voces
delaFronteradoes not either. 1d. at 143:8-10. Thisis, quite ssmply, because not all Latinos
have the same political beliefs or economic interests. Id. at 144:22-145:3.

446. The Wisconsin Legislature also consulted with MALDEF in drafting Act 43. 1d.
at 188:8-18.

447. Under Act 43, Hispanic mgjority Assembly districts are 2.02 percent of all
districtsin the state, 12.1 percent of potential whole distiicts that might be drawn in Milwaukee
County, and 9.5 percent of all districtsthat are wholiy or partialy in Milwaukee County. Gaddie
Report at 4.

G. Map Creation Considerations.

448. When drawing redistricting maps in Wisconsin, the map drawers were advised to
make certain to address the \/oting Rights Act concerns (in Milwaukee County) first so that they
wouldn’t come back to that point and be unable to address the concerns. Handrick Depo. (Dkt.
137) at 398:1-13. The map drawers also took into account the mal apportionment between
Milwaukee and Dane County. Id. at 398:17-401:7.

449. When adistrict is underpopul ated, it needs to expand in size to bring in additional
population. Id. at 401:8-12. If the districts surrounding the underpopulated district also need to
expand in size to bring in additional population, it causes a shift in population and increases the
minimum number that each district had to increase. Id. at 401:13-402:9. Thiswill cause aripple

or domino effect which will also have an impact on core retention. Id.
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450. When trying to compensate for this ripple effect, and by taking Voter Rights Act
concerns into account, compactness of districts will be adversely impacted. Id. at 404:11-405:7.

451. Severa other redistricting principles could have an impact on the number of
delayed voters. Id. at 405:8-406:14. For instance, taking communities of interest or
compactness into account may change the number of delayed voters. Id. at 406:15-25.

452. Coreretention reports for Assembly District 81 are incomplete in that they don’t
take into account the fact that Assembly District 81 switched numbers with Assembly District
42. 1d. at 277:2-10.

453.  Pursuant to the figuresin the 2010 decennial census, Milwaukee County had to
lose an Assembly District and Dane County had to add one. !d. at 282:6-9. Three Assembly
Digtricts that had historically been inside the boundariesci Milwaukee County were stretched
into Waukesha County due to the ripple/domino efiact caused by the malapportionment in
Milwaukee and Dane County which caused lines to shift between those two counties. Id. at
300:22-302:9.

454. Asone of the map dirawers, Joseph Handrick considered population equality,
municipal splits, compactness, contiguity, and communities of interest when drawing the maps.
|d. at 282:16-22; 322:12-17. He also considered core retention. |d. at 285:24-286:6.

455.  With respect to communities of interest, Mr. Handrick considered municipalities
and tribal boundaries. 1d. at 287:5-11.

456. The City of Racine wastoo large to be contained in one Assembly District which
iswhy it was split into two Assembly Districts. Id. at 289:3-292:7. Mr. Handrick had a
conversation with Senator Robert Wirch (Democrat from Kenosha) who mentioned that he felt

safein al futureracesin hisdistrict. 1d. at 334:7-335:12.
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457.  When splitting the City of Beloit, Mr. Handrick was careful not to split the
minority population in that City. 1d. at 299:7-25.

458. Thecity of Eau Claire, the city of Madison and the cities of Racine and Kenosha
are examples of communities of interest that Mr. Handrick put together in the new maps. Id. at
412:4-11.

459. The overwhelming majority of members of the Oneida Nation live in two
townships, in two counties, town of Hobart and the town of Oneida, and avery small portionis
in the village of Ashwaubenon. Id. at 304:18-22. Just as the federal court did in 2002, the new
maps keep those two towns together in one Assembly District. 1d. at 304:25-305:3. The bulk of
the Oneida Nation livesin two counties: Brown and Outagamie. Id. at 396:4-7.

460. The Stockbridge-Munsee Nation is separate from the Menominee Nation. The
Menominee Nation isindigenous to Wisconsin. ld. at 306:13-21. The Stockbridge-Munsee
Nation is not; they are of Mohican origin from the state of New York. 1d. The
Stockbridge-Munsee reservation is amast exclusively contained in two townships, the town of
Bartelme and the town of Red Springs. 1d. The new maps keep the Stockbridge-Munsee
reservation in one District. 1d. at 306:22-307:1.

461. Members of the Stockbridge-Munsee Nation and the Menominee Nation live
throughout the State of Wisconsin. Id. at 397:7-15. Thus, the members of those two nations
have not always been represented by the same Assembly person and Senator. |d.

462. When drawing maps inside Milwaukee County, Mr. Handrick took the
African-American minority community into account. Id. at 309:20-310:1. The map drawers
were given several guidelines to consider when drawing the African-American districtsin

Milwaukee County, these included the following: (1) the 2002 court-drawn map had five
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African-American mgority districts and that number must not decrease; (2) if the
African-American population had grown relative to the total population enough to create a sixth
majority African-American district without violating traditional redistricting principles, it would
be acceptable to drawn another majority-minority district; and (3) unless dictated by greater
forces of population malapportionment, African-American incumbents ideally would not be
paired with each other or with awhite incumbent. Id. at 310:22-311:24. In addition,

Mr. Handrick was advised to stay within the ranges for minority voting age population
established in the maps drawn by the federal courtsin 1992 and 2002. 1d. at 371:19-372:4.

463. A sixth mgority African-American district was drawn in Milwaukee. |d. at
312:16-19.

464. When drawing maps inside Milwaukee, M. Handrick was given several
guidelines to consider when drawing the Latino distiicts in Milwaukee County, including but not
limited to the following: (1) there was a majarity Hispanic district in Milwaukee County, and
therefore, any new map would, at the vary least, have to maintain that district, (2) if population
growth of the Hispanic communityv relative to the total community would permit the creation of a
second Hispanic majority district, it would be acceptable to draw another district; and (3) unless
dictated by greater forces of population malapportionment, Hispanic incumbentsideally would
not be paired with another incumbent. Id. at 314:11-315:4. In addition, Mr. Handrick was
advised to stay within the ranges for minority voting age population established in the maps
drawn by the federal courtsin 1992 and 2002. Id. at 371:19-372:4.

465. To address the Latino community, Mr. Handrick drew alarger Senate District and
then worked on creating Assembly Districts inside that boundary. 1d. at 316:25-317:11.

Mr. Handrick drew two alternatives for Assembly Districts 8 and 9; they had aHV AP of
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57 percent/57 percent and 64 percent/51 percent. Id. at 388:5-7. Neither alternative was
selected in the final version of Act 43.

466. Mr. Handrick spoke with Jesus “Zeus’ Rodriguez regarding Assembly Districts 8
and 9. Id. at 319:10-14.

467. The amendment regarding Assembly Districts 8 and 9 that was adopted caused
the final percentages of those districts to increase when compared to the past map, and in
particular, the final voting age percentage of District 8 to be higher than the court-drawn
percentage in 2002. Id. at 408:11-20. Thefina HVAP for Assembly Districts 8 and 9 was
60.5 percent/54 percent. The democrats voted against raising the L &ino voting age population in
Assembly District 8 from 57 to 60 percent. 1d. at 410:15-20.

468. Mr. Handrick did not consider citizen voting age population for the Latino
community when he was drawing the maps for Assembly Districts 8 and 9 because that datais
not contained in the 2010 decennia census ana he was unaware that such dataexisted. Id. at
334:1-6.

469. Theonly data avaiiable to the map drawers was from the United States Census —
and the 2010 decennial census. Id. at 392:9-11. That census data does not include any
information on citizenship. 1d. at 393:21-24. Based on the computer system available to the
map drawers, the software that was available to them, and the data that was available from the
census, it was not possible to have drawn maps based on citizen voting age population. Id. at
394:21-395:5.

470. Thereisapublic website called Dave' s Redistricting where anybody in the public

may go on to any state and draw redistricting maps. Id. at 391:6-10.
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471. Prior to Act 43, the urban and rural areas of Racine were paired in one Senate
district (District 21), as were the urban and rural areas of Kenosha in another Senate district
(District 22). Act 43 pairs the two urban areas of Racine and Kenosha counties in one Senate
district (District 21), and the more rural parts of each county together in another Senate district
(District 22).

472. The Legidature was presented with the option of keeping the urban areas of
Racine and Kenosha Counties in one district and the rural parts of Racine and Kenosha Counties
in another district. The Legislature chose to keep the urban areas together and the rural parts
together. 1d. at 448:25-449:22.

473.  Thisresultsin two districts which now each share more in common —urban with
urban, rural with rural—throughout each Senate district,‘14d. at 350:19-351:4, and Exhibit 121.

474. A significant portion of the “delayed voting” relates to the Racine/K enosha area.
This results from the Legidlative decision to combine urban areas from Racine and Kenosha
Counties into one Senate District, and tfe rural areas of those Countiesin a different Senate
District. Id. at 449:7-450:12.

475.  During the development of the maps, the effects of the map on “delayed voting”
were considered. When the initial “delayed voting” numbers were calculated, the Legislature

made some changes to the map in order to reduce the number of persons who would be delayed.

Id. at 450:3-451..9.
H. Congressional Districts.
1 Population movement.

476. 1n 2002, lowa adopted a new congressional district map in which 1,226,004

people were assigned to a new district. Based on 2000 census data, lowa needed to “move’ only
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181,419 people to achieve equal population in each congressional district. Rebuttal Report of
Ronald Gaddie (“ Gaddie Rebuttal”) at 9, Table 1.

2. Communities of interest.

477. The Northwoods region of Wisconsin includes over 3200 lakes, streams, and
rivers, and over ahalf million acres of public forest for recreational use. These shared features
are an important part of tourism, the economy, and culture in the region.
(http://www.northwoodswisconsin.com/area.htm. See also http://www.fs.usda.gov/main/
cnnf/about-forest/about-area.)

478. Chequamegon-Nicolet National Forest includes lands located in counties
including Bayfield County to the northwest and Florence Couity to the northeast.
http://www.fs.usda.gov/cnnf (follow link to “Where is the Chequamegon-Nicolet National
Forest?’)

479. High schools from Rhinelander, Tomahawk, Minocqua (Lakeland Union), Eagle
River (Northland Pines), Antigo, Mosiree, and Medford comprise the entire membership of the
Great Northern Conference. These schools are located in Taylor, Lincoln, Marathon, Vilas
(now in the 7th), and Oneida Counties (including both sides of the previous congressional -
district boundary through Oneida). (http://www.greatnorthernconference.org/g5-
bin/client.cgi ?G5button=7)

480. Nicolet Area Technical College has campusesin both Minocqua (Nicolet-
Lakeland) and Rhinelander. http://www.nicoletcoll ege.edu/community/findpeopl eplaces/
campusmaps/index.html

481. Nicolet Area Technical College’ s mission statement is, “In service to the people

of Northern Wisconsin, we deliver superior community college education that transforms lives,
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enriches communities, fosters economic development, and expands employment opportunities.”
http://www.nicol etcoll ege.edu/currentstudents/aboutni col et/mi ssion/index.html

482. NorthwoodsWisconsin.com serves the Northwoods region, including
municipalities such as Manitowish Waters, Boulder Junction, Lac du Flambeau, Minocqua,
Rhinelander, and Eagle River. NorthwoodsWisconsin.com.

3. Coreretention.

483. The congressional districts created by Act 44 maintain an average core of
84.33 percent, asreflected in Table 26.
4. Compactness.
484. Compactness scores for both Act 44 Congressiohal Districts and the 2002 districts
appear in Table 27.
l. Partisan | ssues.
1 Participation in redistricting process.
485. Mr. Jodl Gratz worked forthe Senate Democratic Caucus in 2000-2002. Gratz
Dep. (Dkt. 146) at 22:7-9; 23:9-10. During that time, he drew the legislative boundary map that
was ultimately passed by the 2emocratic State Senate. 1d. at 23:13-16. The Senate and
Assembly in 2000-2002 could not agree on maps, so there was federal litigation. Id. at 23:16-19.
486. Mr. Gratz gave a presentation on redistricting and Acts 43 and 44 to the
Wisconsin Association of Lobbyistsin Spring, Green, Wisconsin on August 2011. Id. at 32:21-
24. At that meeting, Gratz advised the audience that it was going to be amore difficult year for
Democrats to be elected under the new maps, but that the maps did not leave Democrats without
opportunities for election. Id. at 66:2-7. He also mentioned that there were some districts—in
Green Bay and Eau Claire—which were now tremendously or much more Democratic. Id. at
66:8-15.
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487. There were other maps created by the Democrats or related entities following the
introduction of the mapsin Acts 43 and 44; to wit, there was a map started by Mr. Gratz in
mid-July, 2011 which he drew after discussions with democrats “so that if they chose to
introduce a map into the legisature as an alternative, one was available. 1d. at 15:23-16:2. In
addition, the Wisconsin Democracy Campaign posted a map on their website (Id. at 95:20-23.)
and Representative Fred Kessler drew amap. Id. at 82:18-21.

488. There was no impediment or ban preventing the Democratic legislators from
introducing one of the maps described above in response or as an amendment to Acts 43 and 44.
ld. at 28:13-15

489. While still employed as a consultant to the Democrats, Mr. Gratz drafted a
Memorandum to then-Speaker Michael Sheridan regarding the possibility of using census blocks
to have the democrats draw legidlative and congressional maps. 1d. at 85:22-86:1 (referencing
Exhibit 1031). The conclusion of that Memcrandum mentioned a potential consideration to
obtain the census data early while the D'emocrats were still in control of the Legislature and
democrat Governor James Doyle was still in office and to draw maps and pass them in the first
three days of January 2011—at the very end of the Democratic lame duck session. Id. at 88:24-
90:16. Thiswould have left practically no time for public hearings.

490. The Shop Consulting, Inc., was retained by the Senate Democrats in 2009
pursuant to aretainer agreement by which the Shop Consulting was to provide redistricting
services. White Depo. (Dkt. 145) at 32:16-33:22.

491. Upon areguest from Senator Mark Miller’s office, The Shop Consulting assisted
in drawing alegidative redistricting map following the 2010 decennial census. Id. at 16:24-

17:10. The map was drawn on terminals located in the State Capitol. Id.at 18:20-19:4.
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492. Previously, The Shop Consulting had been retained by the Senate Democratsin
2001-2002 to assist in drafting a legislative redistricting plan. Id. at 26:21-27:12.

493. Autobound is a software program used to draw legislative maps. It was used to
draw 19 maps that eventually became Acts 43 and 44. The software was provided to the majority
and minority caucuses in the Senate and Assembly. The Assembly Democratic Caucus and the
Senate 21 Democratic Caucus had the program available for use on a computer, as of
approximately December 2010. Training on the use of Autobound was available through the
Legidative Technology Services Bureau. There is no known work product indicating that either
the Assembly Democratic Caucus or the Senate Democratic Caucus took the opportunity to use
Autobound during the redistricting process. Ottman Depo. (D«t: 141) at 439:11-442:7.

494. Following the introduction of the bills which became Acts 43 and 44, there were
numerous editorials written on the proposed redistiicting maps and their impact on various
communities, cities and counties. Barca Dego. at 21:19-22.

495. Therewas at least one amendment passed with respect to Act 43. Id. at 22:4-6.

496. Despite the republicans having majorities in both the Senate and Assembly, the
democrats did continue to submit amendments to proposed legidation. Id. at 43:1-44:5.

497. At least some democratic legislators were aware of an alternative Wisconsin
legidative redistricting map, drawn by Wisconsin Democracy Campaign, after the introduction
of redistricting legislation and prior to the passage of Acts43 and 44. Id. at 40:3-22; 42:3-5.
The democratic caucus was in communication with the Wisconsin Democracy Campaign
regarding its alternative maps prior to the enactment of Acts43 and 44. Id. at 47:16-48:3. But

they did not introduce the maps. 1d. at 124:5-9.
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498. The Legidative Technology Services Bureau set up computer terminals for the
Senate and Assembly democrats at the State Capitol in April or May, 2011. Id. at 132:1-18.
They contained the map-drawing program, AutoBound. Gratz Depo. at 12:17-22.
Representative Fred Kessler was capable of drawing redistricting maps on these terminals.
Barca Depo. at 133:2-13.

499. Between January 5, 2011 and July, 2011, the democrat assembly caucus spoke
with republican leadership about redistricting expenditures a few times, wrote a letter of concern
about such expenditures and spoke with Legislative Counsel regarding whether they could
provide legal assistance on redistricting. Id. at 61:17-62:14. They did not take any legidlative
stepsin that time frame regarding redistricting. 1d. at 63:23-65:14.

500. The democrat legislators did not take any-nrocedural steps to slow down the
legislative process of considering and enacting Acts43 and 44. |1d. at 112:6-18. In particular,
they did not engage in afilibuster, although thzy could have if they had wanted. 1d. at 116:20-
117:14.

501. The democrat asseivibly caucus and democrat leadership did not consult with any
redistricting experts between January, 2011 and July, 2011. Id. at 71:11-72:6. After the
redistricting legislation was introduced in July, 2011, neither the Senate nor the Assembly
democrat caucus held any informational hearings or town meetings on redistricting. Id. at 76:2-
6; 77:2-16.

502. Representative Peter Barca admits that it was important that the Legislature adopt
aredistricting map in time for the 2012 elections. 1d. at 80:16-18. He agreed that there was
some dispatch needed in adopting such amap, and that if the Legislature did not act the Courts

would haveto. Id. at 81:15-17.
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503. All of the democrats in the 2011 legislature signed on as authors of Substitute
Amendment 1 to Senate Bill 149, dated July 20, 2011. Id. at 88:16-22; 98:7-99:10; see adso
Exhibit 1039. Substitute Amendment 1 would shift redistricting duties to the unelected
Government Accountability Board, with assistance from the Legidlative Reference Bureau. The
redistricting maps would be presented to the legislature which would have to vote on them
within 7 days. No substantive amendments would be alowed. If the maps were not passed, the
GAB would re-draw and resubmit them under the same time and procedure rules. If the maps
were not acceptable after a third attempt, there were no provisions for further maps. 1d. at 91:17-
98:6; see also Exhibit 1039.

2. 1983 L egidative Redistricting.

504. Democratic legidators introduced the 1983 L egislative maps as Assembly Bill 1
on July 11, 1983 (“the bill”). A single public hearing was held that same day. The Assembly
passed the bill on July 13, the Senate did so an-July 14, and the Governor signed it into law on
July 15.

505. OnJuly 11, 1983, Assembly Bill 1 wasintroduced by the Committee on
Assembly Organization. It was read for the first time and referred to the Committee on Elections
the same day.

506. OnJduly 11, 1983 — the same day it was introduced—the first and only public
hearing also was held.

507. OnJuly 12, 1983, the Committee on Elections recommended its passage, by a
vote of 7 to 3.

508. OnJuly 13,1983, it was read a second time.

509. OnJuly 13, 1983, the rules were suspended; it was read a third time; it passed the

Assembly by avote of 51 to 44; and it was ordered immediately messaged to the Senate.
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510. Twelve amendments were offered to the bill in the Assembly; 3 further
amendments would be offered in the Senate.

511. OnJuly 14, 1983, it was read the first time in the Senate, and referred to the
Committee on Urban Affairs and Government Operations. The Committee recommended
passage by a 3 to 2 vote.

512.  OnJuly 14, 1983, the rules were suspended and it was read a second time and a
third time. The same day, the Senate passed the bill and ordered it immediately messaged.

513. OnJuly 15, 1983, the Governor signed it. It was published as 1983 Wisconsin
Act 29 on July 19, 1983.

514. The Governor vetoed an earlier plan that was inserted into the state budget bill by
the Democratic caucus—without public hearing—four wweeks prior. I1d., 3, Ex. B. The
Assembly Democrats circulated an email with talking (Deposition Exhibit 1053) on July 1, 2011,
before the redistricting maps were introduced 1o the Legislature. Barca Depo. 11, at 173-174.

One of the talking points was that the C'emocrats' “message is the process and the map is
unconstitutional, political and partisan. It isnot in the best interest of residents.” Id. at 176.
Representative Barca admits the Assembly Democrats had not seen the redistricting map at that
time, but had hear rumors the maps would be extremely partisan and not constitutional. Id. at
176-177. Thesetalking points were based on the rumor grapevine and speculation. 1d., 178-179.

515. Another bullet point was that that the pending Democrat caucus meeting was to
be kept confidential. Id. at 183. Thiswas standard operating procedure. Id. Caucuses for both
parties typically met in closed sessions not open to the public. 1d. at 187-188.

516. Another bullet point was to make sure that there was not discussion of what the

Democrats might do, especially not to the press. 1d. at 187, 188-189). The next bullet point
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asserted that the Democrats would not be passing a map and that everything they do “is about
positioning both from a message and legal perspective.” 1d. at 190. The next bullet point
indicated that they should “stick to the bigger picture message —the GOP map is
unconstitutional, divisive, and a blatant attempt to reduce accountability and secure political
advantage for republicans.” 1d. at 195-196. All of these decisions and talking points were made
before the Democrats had even seen aredistricting map. Id. at 196.

517. The Assembly Democrat Caucus had decided on July 1, 2011, prior to the
introduction of any redistricting map, that they would not be offering any alternative maps. (1d.
190-191.

518. At least one Democrat assemblyman contactect L-RB because he was considering
drafting an amendment to the redistricting map legidaticr.. 1d. at 198-99. No amendments were

ever offered.
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PROPOSED CONCLUSIONS OF LAW
BALDUSPLAINTIFFS

519. The Equal Protection Clause requires “substantially equal state legidative
representation for all citizens.” Reynoldsv. Sms, 377 U.S. 533, 568 (1964). Regardless of size,
population deviations that cannot be justified by traditional redistricting criteria violate the Equal
Protection Clause.

520. The Wisconsin Constitution requires that legidative districts “ be bounded by
county, precinct, town or ward lines. . . and be in as compact form as practicable.” Wis. Const.
at. 1V, §4.

521. Deviations from population equality in legislative districts can only be based on
“legitimate considerations incident to the effectuation of &tational state policy,” Reynoldsv.
Sms, 377 U.S. 533, 579 (1964), including establish&d redistricting criteria, Baumgart v.
Wendelberger, No. 01-C-0121, 02-C-0366, 2602 WL 34127471 (E.D. Wis. May 30, 2002).

522. Established redistricting criteriainclude contiguity, Wis. Const. art. 1V, 8§ 4;
compactness, id.; respect for “cougty, precinct, town or ward lines,” id.; maintaining
communities of interest, Bauringart, 2002 WL 34127471, at *3; and core population retention, id.

523. Thefailureto honor traditional redistricting criteria shifts the burden to
defendants to justify the legitimacy of the legidative districts.

524.  Act 43 unnecessarily divides municipalities between legidative districts and
otherwise divides communities of interest.

525. Act 43 shifts substantially more people between legidative districts than
necessary.

526. Deviations from population equality in the assembly and senate districts cannot be

justified by legitimate considerations and, therefore, violate the Equal Protection Clause.
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527. “[R]espect for the prerogatives of the Wisconsin Constitution dictate that . . .
municipalities be kept whole where possible.” Baumgart, 2002 WL 34127471, at * 3.

528. By splitting municipalities without any rational basis for doing so, Act 43 violates
the Equal Protection Clause.

529. Legidative districts that unnecessarily divide municipalities or are not compact
violate the Wisconsin Constitution.

530. Act 43 unnecessarily divides municipalities between assembly districtsin
violation of the Wisconsin Constitution.

531. Totheextentitreliesexclusively on Act 39's permissive use of other boundaries
(including census blocks), Act 43 violates Article IV, 8 4 of the Wisconsin Constitution.

532. A prima facie case of unconstitutional gerrymandering is established by showing
that the redistricting legislation moved significantly more people than necessary to achieve the
ideal population, and no traditional redistricting criteria can justify the movement.

533. Defendants can rebut the prima facie case by showing that the movement was
necessitated by justified changes iix other district boundaries or by traditional redistricting
criteria.

534. Plaintiffs can sustain their burden of proving an unconstitutional gerrymander by
establishing that defendants’ explanations are pretextual or unfounded.

535. Acts43 and 44 move significantly more people than necessary to achieve the
ideal population, and no traditional redistricting criteria can justify the movement.

536. The movement of significantly more people than necessary to achieve population
equality was not necessitated by justified changesin other district boundaries or by traditional

redistricting criteria.
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537. Thedistricts created by Acts 43 and 44 constitute an unconstitutional partisan
gerrymander in violation of the Equal Protection Clause.

538. Wisconsin voters have the right to vote in regularly scheduled representative
elections for state senators every four years. Wis. Const. art. 1V, 85.

539. Voters moved from an even-numbered senate district, in which the last regular
election was held in 2008, to an odd-numbered senate district, in which the next regular election
isto be held in 2014, are deprived of the right to vote in aregular election for two additional
years.

540. Thetwo-year delay in the exercise of their right to vete in regularly scheduled
representative elections temporarily disenfranchises voters.

541. “[A] redistricting plan cannot unnecessarily disenfranchise voters.” Order
Denying Defendants’ Motion to Dismiss (Dkt. 25) & 6. The temporarily disenfranchisement of
citizensis constitutionally tolerated only whex., due to the complexities of the reapportionment
process, the “delay” in theright to voteis an “ absolute necessity” or is“unavoidable.”
Republican Party of Wisconsin v. Elections Bd., 585 F. Supp. 603, 606 (E.D. Wis. 1984),
vacated and remanded for dismissal of complaint, Wisconsin Elections Bd. v. Republican Party
of Wisconsin, 469 U.S. 1081 (1984). The disenfranchisement of more voters than necessary isa
“fatal flaw” that renders aredistricting plan unconstitutional. 1d.

542.  Act 43 temporarily disenfranchises 299,639 individuals by moving them from
even districts to odd districts.

543. Thetemporary disenfranchisement of a significant number of the 299,639
individual s was unnecessary and avoidable and, without an appropriate explanation, a violation

of the Equal Protection Clause.

P-l.App.124
Case 2:11-cv-00562-JPS-DPW-RMD Filed 02/14/12 Page 124 of 145 Document 158



544. Thefact that some of these voters had or may have an opportunity to vote in an
extraordinary recall election does not cure the constitutional violation. The Wisconsin
constitution guarantees the right to vote in aregularly scheduled state senate election every four
years. Theright to vote every four years for a state senator cannot be denied based on the
exercise of the separate constitutional right to petition for the recall of an incumbent elected
official.

545.  Section 2 of the Voting Rights Act, as amended, provides:

@ No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be imposed or applied
by any State or political subdivision in a manner which
resultsin adenia or abridgement of therighi . . . to vote on
account of race or color, or in contravention of the
guarantees set forth in section 1973h(1)(2) of thistitle, as
provided by subsection (b) of this'saction.

(b) A violation of subsection (a) oi this section is established
if, based on the totality of circumstances, it is shown that
the political processesicading to nomination or election in
the State or political subdivision are not equally open to
participation by tnembers of a class of citizens protected by
subsection (@).¢f this section in that its members have less
opportunitythan other members of the electorate to
participaie in the political process and to elect
representatives of their choice. The extent to which
members of a protected class have been elected to officein
the State or political subdivision is one circumstance which
may be considered: Provided, That nothing in this section
establishes aright to have members of a protected class
elected in numbers equal to their proportion in the
population.

42 U.S.C. §1973.

546. The Latino citizen voting age population in the City of Milwaukee is sufficiently
large and geographically compact to permit the creation of a majority-minority district. The
Latino citizen voting age population in the City of Milwaukee is “politically cohesive,” meaning

that its members vote in a similar fashion, and there is evidence of racial-bloc voting (i.e.,
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racially polarized voting), in which the Latino citizen voting age population tends to vote as a
bloc, usually allowing majority voters to defeat its preferred candidates. See Thornburg v.
Gingles, 478 U.S. 30, 48-51 (1986); see also Growe v. Emison, 507 U.S. 25, 401-41 (1993).

547. The African-American voting age population in the City of Milwaukeeis
“politically cohesive,” meaning that its members vote in asimilar fashion, and there is evidence
of racial-bloc voting (i.e., racially polarized voting), in which the African-American voting age
population tends to vote as a bloc, usually allowing majority voters to defeat its preferred
candidates. Seeid.

548. The Latino citizen voting age populations dispersed.in Assembly Districts 8
and 9, as created by Act 43, are insufficient to create an effective Latino majority. See Barnett v.
City of Chicago, 141 F.3d 699, 703 (7th Cir. 1998); Ketctiumv. Byrne, 740 F.2d 1398, 1415 n.19
(7th Cir. 1984).

549. Itispossibleto create an Assembly District 8 that is compact and has a Latino
total population and citizen voting age population sufficient to elect a candidate of their choice.

550. Either by intent or effect, Act 43 packs the African-American voting age
population in the City of Milwaukee into six (6) Assembly Districts, a smaller number of
districts than is necessary, with unnecessarily high concentrations to minimize their voting power
in neighboring districts. See Voinovich v. Quilter, 507 U.S. 146, 158 (1993).

551. If the percentage of African-American voting age population is reduced in each of
these districts, thousands more African-American voters would be available for other districts,
while still retaining effective majorities in the existing majority-minority districts and enhancing

the influence of African-Americansin other districts.

P-.App.126
Case 2:11-cv-00562-JPS-DPW-RMD Filed 02/14/12 Page 126 of 145 Document 158



552.  The process by which Act 43 was created and the legislature’ s disregard for
traditional redistricting criteria, such as communities of interest, demonstrate intentional dilution
of minority voting strength for African-Americans and Latinos. See Bartlett v. Srickland, 556
U.S. 1, 19-20 (2009); see Ketchum, 740 F.2d at 1406.

553. Latinos are less likely to participate in elections as demonstrated by the disparity
in voter registration rates, socioeconomic differences, and other barriersto electoral
participation—including Wisconsin's newly enacted voter identification law. See Gingles, 478
U.S. at 44-45; see 2011 Wis. Act 23.

554.  African-Americansin Milwaukee and Wisconsin are less likely to participate in
election as demonstrated by the disparity in voter registration.rates, socioeconomic differences,
and other barriersto electoral participation. Seeid.

555. Based on thetotality of the circumsiances, Latinos have been denied an equal
opportunity to participate in the political process and elect legislators of their choice because
Act 43 dilutes the voting power of Latirios by reducing their concentration in the newly drawn
Assembly District 8, especially ascompared with Assembly District 8 created by the 2002
judicially-imposed plan. See42 U.S.C. § 1973(b); see also Gingles, 478 U.S. at 46.

556. Based on thetotality of the circumstances, African-Americansin the City of
Milwaukee and in Wisconsin have been denied an equal opportunity to participate in the political
process and elect legidators of their choice because Act 43 dilutes their voting power by packing
them into a smaller number of districts than is necessary. Seeid.

557.  Although the Voting Rights Act necessitates, under narrow circumstances, that
the legidature consider race in the redistricting context, the Equal Protection Clause of the 14th

Amendment generally requiresracial neutrality in governmental decision-making. See U.S.

P-l.App.127
Case 2:11-cv-00562-JPS-DPW-RMD Filed 02/14/12 Page 127 of 145 Document 158



Const., amend. X1V, § 1 (providing that no State shall “deny to any person within itsjurisdiction
the equal protection of the laws’).

558. The Supreme Court has repeatedly held that dividing voters according to their
race in the redistricting context is subject to the strictures of the Equal Protection Clause. See
Shaw v. Hunt, 517 U.S. 899, 904-05 (1996) (“Shaw Il “); Miller v. Johnson, 515 U.S. 900, 905
(1995); Shaw I, 509 U.S. at 644.

559. Racial gerrymandering presents ajusticiable claim under the Equal Protection
Clause, even when there is no population deviation among the districts or direct evidence of
intentional discrimination. Davisv. Bandemer, 478 U.S. 109 (1985} (citing Rogersv. Lodge,
458 U.S. 613 (1982)).

560. Act 43 violatesthe Equal Protection Clauisz because, absent arace-neutral
explanation, race was the predominant factor motivating the legislature’ s decision to place a
significant number of African-American and‘L.atino voters within or without particular districts.
See Miller v. Johnson, 515 U.S. 900, 916 (1995).

561. Plaintiffs have derionstrated the impermissible motives of the mgjority party of
the legidature through, at the least, circumstantial evidence of the shape and demographics of the
minority districts at issue, and the secrecy and inexplicable speed of the redistricting process.
Seeid.

562. Traditional race-neutral redistricting criteria, such as compactness, contiguity, and
respect for political subdivisions or communities defined by actual shared interests, were
subordinated to race, and the legislature deliberately concealed the redistricting process from the

public. See Miller, 515 U.S. at 920; see also Shaw v. Reno, 509 U.S. 630, 646 (1993) (Shaw 1).
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563.  With respect to race, Act 43 isnot justified by any compelling state interest, and
isnot narrowly tailored to achieve that interest. See Miller, 515 U.S. at 920; Shaw |, 509 U.S.
at 646.

564. Section 10 of 2011 Act 43 states: “(1) This act first applies, with respect to regular
elections, to officesfilled at the 2012 general election. (2) Thisact first applies, with respect to
special or recall elections, to offices filled or contested concurrently with the 2012 general
election.” 2011 Wis. Act 43.

565. The Wisconsin Constitution permits legislative redistricting only after a decennial
census. Wis. Congt. art. IV, § 3.

566. Where a state statute provides for redistricting-aiter a decennial census, it may not
impose an interim remedy to address subsequent populé&tion changes that allegedly render the
redistricting invalid. See Mississippi Sate Conf. ¢f N.A.A.C.P. v. Barbour, No. 11-cv-159, 2011
WL 1870222, *2, *6-*8 (S.D. Miss. May 16, 2011), summarily aff d, 132 S. Ct. 542 (Oct. 31,
2011); see also Holt v. 2011 Legidative Reapportionment Comnt' n, No. 7 MM 2012 (Pa. Jan. 25,
2012).

567. The Government Accountability Board has concluded, based on the plain
language of Act 43, that any special or recall electionsto officesfilled or contested prior to the
fall 2012 elections are to be conducted in the legislative districts established by the 2002
judicialy-approved redistricting plan. See Tr. Ex. 186 (Memorandum Regarding Legidative
Redistricting: Effective Date and Use of State Funds from Kevin J. Kennedy, Dir. and Gen.
Counsel, Gov't Accountability Bd., to Robert Marchant, Senate Chief Clerk, and Patrick Fuller,
Assembly Chief Clerk (Oct. 19, 2011), available at

http://wispolitics.com/1006/111019 Chief Clerk _Guidance.pdf.)
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568. Tensof thousands of recall petition signatures were submitted in direct reliance
upon Section 10 of 2011 Act 43 and the defendants’ own opinion. See Friends of Scott Walker v.
Brennan, No. 2012AP32-AC (Wis. Ct. App. Feb. 3, 2012).

569. Any recall or specia elections must be conducted under the 2002 boundaries
established by this Court.

570. Inamending their answer to plaintiffs Second Amended Complaint (see Dkt. 66),
defendants continued to deny plaintiffs' claim that any recall or special elections must be
conducted under the 2002 boundaries established by this Court (seeid., e.g., at paras. 100, 101)
and requested relief on that question (seeid. at request for affirmative relief para. 4).
Furthermore, in answering a complaint in Waukesha County Circuit Court seeking ajudicial
determination of the appropriate districts under which recail elections must be held, Clinard et
al. v. Brennan et al., Case No. 11-cv-03995, the GAB has admitted an allegation that the 2002
district boundaries are now unconstitutional |y rnal apportioned.

571. Thereisa*caseor controversy” within the meaning of the Declaratory Judgment
Act concerning the constitutionality of applying the 2002 senate district boundaries to any recall
elections that precede the November 2012 general election.

572. Any arguments raised by defendants about the Court’ s authority to adjudicate
state statutory or constitutional issues have been waived by defendants and are not supported by
case law.

1. VOCESPLAINTIFFS

573. Thedivision of the Latino community into two separate adjacent assembly
districts dilutes the voting strength of the citizen voting age Latino voters well below 45 percent
of all eligible votersin each district, thereby denying the Latino community an effective voting

majority in either district.
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574. Thedivision of the Latino community into two separate adjacent but diluted
assembly districts divides the Latino community’ s established business district in away that
fractures the cohesiveness of the community and ignores natural community boundaries.

575. TheVoting Rights Act of 1965, 42 U.S.C. § 1973, precludes the State of
Wisconsin from minimizing the opportunities for minority groups, including Latino citizens, to
participate in the political process and in the context of the recent reapportionment, said statute
precludes the State from fracturing minorities into several districts to deprive them of an
effective voting majority in situations where there exists a history of racially polarized voting.

576. Theredistricting plan adopted by the Wisconsin Legislature on July 20, 2011,
failsto create any assembly district with an effective Latino voting majority, despite the
significant growth of the Latino community to such a degree that the creation of geographically
compact district with an effective Latino voter mgcrity is possible.

577. Theredistricting plan adopted by the Wisconsin Legislature on July 20, 2011,
fractures the Latino community’ s voting strength by dividing the Latino community into two
districts in which the Latino citize voting age population is substantially below 50 percent of
the voting age population.

1. INTERVENOR PLAINTIFFS
A. Zero Deviation.

578. Census data accuracy has aways been alegal fiction. (Defendant GAB
Memorandum In Support of Motion For Protective Order, filed 01/16/12, page 4.)

579. Exact population equality is unattainable and is not the only goal of redistricting.
Prosser v. Elections Bd., 793 F. Supp. 859, 864 (W.D. Wis. 1992).

580. A deviation of 1% of population between congressional districtsis not legally or

politically relevant. Prosser, supra, 793 F. Supp. at 866.
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B. Core Retention.

581. Animportant redistricting principle is core retention. This means redistricting
should uproot the smallest number of constituents from one district to another consistent with the
needs of equal representation. Abramsv. Johnson, 521 U.S. 74, 99-100 (1997); Larios v. Cox,
300 F. Supp. 2d 1320, 1349 (N.D. Ga. 2004).

582. Act 44 violates the redistricting principle of core retention with regard to
Congressional Districts Three, Seven, and Eight.

C. Compactness.

583. Compactnessisadesirable principle feature in aredistricting plan. Prosser, 793
F. Supp. at 863.

584. Act 44 violates the redistricting principle.cf'compactness with regard to
Congressional Districts Three, Seven, and Eight.

585. Thereisno rational basisfor ceusing Districts Three, Seven, and Eight to be less
compact than those Districts were before the enactment of Act 44.

D. Communities Of Inierest.

586. The concept ¢i-acommunity of interest recognizes that groups of voters share
similar concerns and values, and that such values must be represented in and addressed by their
legislature in redistricting plans. Carstensv. Lamm, 543 F. Supp. 68, 91 (D. Colo. 1982);
Legislature of the State of California v. Reinecke, 516 P.2d 6, 24, 26-27, 30-31 (Cal. 1973);
Mellow v. Mitchell, 607 A.2d 204, 220-221 (Pa. 1992), cert. denied, 506 U.S. 828 (1992);
Bandemer v. Davis, 603 F. Supp. 1479 (S.D. Ind. 1984), rev'd, 478 U.S. 109 (1986); Arizonans
for Fair Representation v. Symington, 828 F. Supp. 684, 688 (D. Ariz. 1992), appeal dismissed
sub nom Arizona State Senate v. Arizonans for Fair Representation, 507 U.S. 980, and aff’ d sub

nom. Hispanic Chamber of Commerce v. Arizonans for Fair Representation, 507 U.S. 981
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(1993); Wisconsin Sate AFL-CIO v. Elections Bd., 543 F. Supp. 630, 636 (E.D. Wis. 1982);
Stephen J. Malone, “Note: Recognizing Communities of Interest in a Legislative Apportionment
Plan,” 83 Va. Law Rev. 461, 465-466 (1997).

587. Act 44 violates the redistricting concept of community of interest regarding the
Third Congressional District and the Seventh Congressional District.

588. Thereisno rational basisfor violating the principle of community of interest for
these districts.

E. Representative Demaocracy.

589. Redistricting plans should be designed to promote representative democracy.
Prosser, 793 F. Supp. at 864.

590. By violating the redistricting principles of retention of core populations,
compactness, and communities of interest Act 44 dliininishes representative democracy in
Congressional Districts Three, Seven, and Eighit.

591. Act44isarbitrary and capricious and has no rational basis since it ignores the
redistricting principles of core retention, compactness, and communities of interest.

V. GAB DEFENDANTS

A. Count |: “Legislative Boundaries Unconstitutionally Sacrifice Redistricting
Principles’

592. Population deviation amongst the new Assembly or Senate Districts created by
2011 Wisconsin Act 43 is a close approximation to exactness when considering the need to
respect boundaries of local political units.

593. Plaintiffs did not demonstrate any population deviation capable of reduction

amongst the new Congressional Districts created by 2011 Wisconsin Act 44.
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B. Count I1: “TheLegidation Does Not Recognize L ocal Gover nment
Boundaries’

594. TheBadus Plaintiffs second cause of action, “The Legislation Does Not
Recognize Local Government Boundaries” failsto state a cause of action upon which relief
might be granted.

C. Count I11: “The Legidative Districts Unnecessarily Disenfranchise 300,000
Wisconsin Citizens’

595. Plaintiffs pled this claim solely as aviolation of the Wisconsin Constitution.

596. This Court does not have jurisdiction to compel state agents to comply with the
Wisconsin Constitution.

597. Thereisno claim under the Wisconsin Constituiion for delayed voting consequent
to new redistricting legislation.

598. Thereisno claim under the United States Constitution for delayed voting
consequent to new redistricting legidation.

D. Count IV: “Congressiciial Districts Are Not Compact and Fail to Preserve
Communitiesof Interest.”

599. TheBadus Plainttifs fourth cause of action, “Congressional Districts Are Not
Compact and Fail to Preserve Communities of Interest” failsto state a cause of action upon
which relief might be granted.

E. Count V: “Congressional and L egislative Districts Constitute
Unconstitutional Gerrymandering.”

600. The Baldus Plaintiffs have failed to articulate ajudicially discernible and
manageabl e standard for adjudicating political gerrymandering claims, and so their claim for

political gerrymandering is nonjusticiable.
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F. Count VI: “Legidative Districts Violate the Federal Voting Rights Act.”

601. Act 43 did not violate section two of the Voting Rights Act because, with respect
to Wisconsin's African American community, the Baldus plaintiffs failed to satisfy the threshold
requirement described in Thornburg v. Gingles.

602. Act 43 did not violate section two of the Voting Rights Act because, with respect
to Wisconsin's Hispanic community, the Baldus plaintiffs failed to satisfy the threshold
requirement described in Thornburg v. Gingles.

G. Count VII: “Legidative Districts Unconstitutionally Use Race as a
Predominant Factor.”

603. Plaintiffs have failed to demonstrate either through circumstantial evidence of any
particular districts shape or demographics, or direct evidence of legidative intent, that race was
the predominant motivating factor in placing a significant number of voters within or without
particular voting districts.

H. Count VII11: “New Congressional and L egidlative Districts Are Not Justified
By Any L egitimate Stateinterest.”

604. The Baldus Plaintiffs eighth cause of action, “Congressional Districts Are Not
Compact and Fail to Preserve Communities of Interest” failsto state a cause of action upon
which relief might be granted.

l. Count I X: “Any Special or Recall Elections Cannot Be Conducted Under Act
43"

605. This court does not have subject matter jurisdiction over this claim because, based
on defendants' representation that they do not intend to conduct the recall elections within the
legidlative districts created by Act 43, there is no case or controversy.

606. This court also does not have jurisdiction over this claim because it seeks

injunctive and declaratory relief that consists entirely of requiring state officials to comply with a
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provision of the Wisconsin State Constitution. Pennhurst State School & Hosp. v. Halderman,
465 U.S. 89, 106 (1984).

V. INTERVENOR DEFENDANTS

607. Congressional redistricting plansin Wisconsin and all states must comply with
the “one-person, one-vote” principle, which the Equal Protection Clause of the Fourteenth
Amendment of the U.S. Constitution has been interpreted to impose.

608. The Wisconsin Constitution—the applicability of which to this action the
intervenor-defendants deny—places no additional restrictions or requirements on the drawing of
congressional districts.

609. After the 2010 Census, the congressional district boundaries reflected in the
existing Wis. Stat. ch. 3 (2009-10) had to be replaced by iegislation creating districts based on
the new census data.

610. The constitutional responsibiliiy for adopting new congressional districting lines
based on census data rests with the legisiative and executive branches of state government. See
Perry v. Perez, 565 U.S. __ (2012).

611. Numerous staie interests necessarily inform the drawing of each of the lines that
together make up any congressional districting plan, including that adopted as Act 44.

612. No provisioninthe U.S. Constitution (or the Wisconsin Constitution) requires
that congressional districting lines adopted by the Wisconsin Legislature conform with so-called
“principles’ of compactness, communities of interest, or core retention.

613. Neither theintervenor-plaintiffs nor the intervenor-defendants have or could have
had any constitutional right to have input into the creation of the map and the congressional

district linesthat are embodied in Act 44.
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614. The plaintiffs and the intervenor-plaintiffs have failed to state a claim upon which
relief can be granted asto Act 44, because they have failed to provide the Court with a workable
standard with which to measure any purported burden upon their representational rights under
the Equal Protection Clause by any political considerations that may have affected the drawing
of congressional districts embodied in Act 44.

615. The plaintiffs and the intervenor-plaintiffs have failed to show that the provisions
of Act 44 could be termed an “excessive political gerrymander” under the U.S. Constitution,
even if aworkable standard for evaluating such claims were to exist.

616. Act 44 complieswith the Equal Protection Clause and the requirement of “one-
person, one-vote” asinterpreted by the United States Supreme Court.

617. Act 44 does not implicate any recognizea First Amendment right of the plaintiffs
and intervenor-plaintiffs.

618. The purported “damage to regresentative democracy” claimed by the intervenor-
defendants cannot and does not supportany independent claim for relief.

619. Act 44 isconstituticnal.
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CIVIL LOCAL RULE 16(c)(1)

A. A Short Summary Of The Facts, Claims, And Defenses.
620. Seesupra and the parties respectivetrial briefs.
B. A Statement Of The | ssues.
621. Seesupraand the parties’ respectivetrial briefs.
C. The Names And Addresses Of All Witnesses Expected To Testify.

1. Baldus plaintiffs.
622. The Baldus plaintiffs expect to call the following witnesses to testify, in addition

to witnesses listed by the Voces plaintiffs and the Intervenor Plaintiffs.

Kevin Kennedy Hon. Peter Barca

Government Accountability Board Roar» 201 West, State Capitol
212 East Washington, 3rd Floor Madison, WI 53708

Madison, WI 53703

Adam Foltz (by deposition) Tad Ottman (by deposition)
Room 211 West, State Capitol Room 211 South, State Capitol
Madison, WI 53708 Madison, Wl 53707

Joe Handrick (by deposition) Dr. Kenneth Mayer (expert witness)
1000 North Water Street, Stitte 1700 7105 Longmeadow
Milwaukee, WI 53202 Madison, Wisconsin 53717.
Steve Barg

City Administrator

City of Marshfield

7th Floor, 630 S. Central Ave.
Marshfield, W1 54449

2. Voces plaintiffs.

623. The Voces plaintiffs expect to call the following witnesses to testify, in addition

to witnesses listed by the Baldus plaintiffs:
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JoCasta Zamarippa

Represenative 8th Assembly District
1624 South 12th Street

Milwaukee, Wisconsin

Christine Neumann Ortiz
Executive Director, Vocesde la
Frontera, Inc.

1027 South Fifth Street
Milwaukee, WI 53204

3. Intervenor plaintiffs.

Hon. Pedro Colén

Milwaukee County Circuit Court
Judge Branch 18, Children’s Division
10201 Watertown Plank Road
Wauwatosa, WI 53226

John Bartkowski

Executive Director

Sixteenth Community Health Center
1337 S. Cesar E. Chavez Drive
Milwaukee, WI 5320

624. The Intervenor Plaintiffs expect to call the following witness to testify, in addition

to witnesses listed by the Baldus plaintiffs:

Congressman David Obey
3920 N. 36th Street
Arlington, VA 22207

4. GAB defendantsand I ntervenor -Defendants

625. The GAB defendarits and Intervenor-Defendants expect to call the following

witnesses to testify:

Dr. Keith Gaddie

Professor of Political Science
The University of Oklahoma
455 West Lindsey Street, Room

Mr. Peter Morrison

3 Eat Fire Springs Rd.
Nantucket, MA 02554
Mr. Tad Ottman

Mr. Andrew Speth
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Dr. Bernard Grofman
University of Californialrvine
2291 Socia Sciences PlazaB
Irvine, CA 92697

Mr. John Diez
12491 Plantation Creek Drive
Geismar, Louisiana 70734

Mr. Joseph Handrick



D. A Statement Of The Background Of All Expert Witnesses Listed.

626. Dr.Kenneth R. Mayer isan expert witness for the Baldus plaintiffs and the
Voces plaintiffs. He currently is a Professor of Political Science at the University of Wisconsin-
Madison, and afaculty affiliate at the Lafollette School of Public Affairs, at the University. He
joined the faculty in 1989. He teaches courses on American politics, the presidency, Congress,
campaign finance, election law, and electoral systems. He hasaPh.D. in political science from
Y ale University, where his graduate training included courses in econometrics and statistics. His
undergraduate degree is from the University of California, San Diego, where he majored in
political science and minored in applied mathematics.

627. Dr.Ronald Keith Gaddieis an expert witnessior defendants. Heisatenured
professor of political science at the University of Oklaharia. He teaches course on electoral
politics, research methods and southern politics at tite undergraduate and graduate levels. Heis
also the author of numerous books, law review articles and journa articlesrelated to various
election issues. Dr. Gaddie has providea expert testimony related to voting rights, redistricting
and other statistical issues in states across the country. He has appeared as an expert witness
before committees of the U.S. House of Representatives, the U.S. Senate and the U.S.
Commission on Civil Rights. HehasaPh.D. and aM.A. in political science from the University
of Georgia. Hisundergraduate degree is from the Florida State University, where he majored in
political science and history.

628. Dr. Bernard Grofman isan expert witness for defendants. He isthe Jack W.
Peltason Endowed Chair and Professor of Political Science at the University of California, Irvine
and the Director of the UCI Center for the Study of Democracy. Heisan internationally
recognized expert in the study of redistricting and voting rights and has provided expert witness

testimony or acted as a court appointed consultant in over twenty legal proceedings related to
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voting rights and redistricting. He has acted as a consultant to the Republican Parties of
Colorado and Hawaii, the Democratic Party of Rhode Island, the NAACP Legal Defense Fund,
the Republican National Committee, the Mexican American Legal Defense Fund and on multiple
occasions, the U.S. Department of Justice. He has served as an expert witnessin several
landmark voting rights and redistricting cases, including Thornburg v. Gingles, Bandemer v.
Davis and Garza v. County of Los Angeles Bd. Of Supervisors. Dr. Grofman has co-authored
four books and over 250 articles and research notes on topicsin comparative electoral systems,
voting behavior, behavioral socia choice, public choice, jury decision making, research
methodology, the U.S. Congress and race and politics. He received his B.S. in mathematics, a
M.A. in political science and a Ph.D. in political science, al from the University of Chicago and
has received an honorary doctorate from the University @i Copenhagen for his lifetime
contributions to political sciencein the area of electoral systems and representation.

629. Dr. Peter Morrison isan expert witness for defendants. He was the founding
director of the RAND Corporation's Population Research Center and for forty years was a Senior
Demographer for the RAND Coriaration. The RAND Corporation is aglobal policy think tank
first established to provide research and analysisto the U.S. military. Dr. Morrison has taught at
the RAND Graduate School, has lectured to Congressional, academic and business audiences
and has participated on advisory committees and working groups for the U.S. Census Bureau.
He has a Ph.D. from Brown University and a B.A. degree from Dartmouth College, both in the
field of sociology.

630. John Diezisan expert witness for Defendants. Heisa principal and founder of
Magellan Strategies BR, LLC, afirm recently awarded a contract to build the redistricting

database used by 18 states. Magellan specializesin redistricting, polling and voter data and over
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the course of his seventeen year career, Mr. Diez has worked extensively with census data,
provided redistricting services at the local, state and national levels and after the 2000 census
cycle, was the Deputy Director of Redistricting Technology for the Republican National
Committee. Mr. Diez holds a bachelor's degree in political science from Nicholls State
University and attended graduate studies in political science George Washington University and
the University of New Orleans.

631. Congressman David R. Obey was born October 3, 1938 and raised in Marathon,
County, Wisconsin. He graduated from Wausau East, High School, and received a Bachelor of
Science and a Master of Artsin Political Science from the University of Wisconsin, Madison.

632. David Obey was elected to the Wisconsin State Assembly in 1962. 1n 1969 he
was elected to Congress from the congressional district inwhich Wausau is located (now the
Seventh Congressional District) and was re-elected every two years until he did not seek re-
election in 2010. Congressman Obey was thelongest serving congressman in the history of
Wisconsin. Whilein Congress, Congressman Obey served as.

a Chair: Houise Appropriations Committee;

b. Chair: Labor, Health, Educations Appropriations Subcommittee;

C. Chair: Foreign Operations Appropriations Subcommittee;

d. Chair: Joint Economics Committee;

e Chair: Special Committee to rewrite Congressional Code of Ethics.

633. Congressman Obey has been involved in redistricting issues since he was elected
to the Wisconsin Assembly. He was active in recommending congressiona boundaries to the

Wisconsin Legislature following the 1970, 1980, 1990, and 2000 decennial censuses.
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634. Congressman Obey istestifying as afact witness. The preceding is biographical
data submitted for the purpose of giving context to Congressman Obey’ s testimony.

E. A List Of Exhibits To Be Offered At Trial.

635. See Exhibit F to the Joint Pretrial Report for alisting of exhibits to be offered at
trial by each party.

F. A Designation Of All Depositions Or Portions Of Transcripts To Be Read
Into The Record Or Played At Trial As Substantive Evidence.

636. See ExhibitsB, C, D, and E to the Joint Pretrial Report for alisting of all
depositions excerpts designated as substantive evidence. The parties do not intend for
depositions or portions of transcripts to be read into the record or 0!ayed at trial.

G. An Estimate Of The Time Needed To Try-The Case.

637. The Court has allocated four days for thetrial of this case.

H. Proposed Findings Of Fact And‘Conclusions Of Law.

638. Seesupra.
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Dated: February 14, 2012. GODFREY & KAHN, S.C.

By: s/ Douglas M. Poland
Douglas M. Poland
State Bar No. 1055189
Dustin B. Brown
State Bar No. 1086277
One East Main Street, Suite 500
P.O. Box 2719
Madison, WI 53701-2719
608-257-3911
dpoland@gklaw.com
dbrown@gklaw.com

Attorneys for Plaintiffs

Dated: February 14, 2012. WISCONSIN ATTORNEY GENERAL

By: s/ Maria Lazar
Maria Lazar
Assistant-Attorney General
StateBar No. 1017150
Wisconsin Department of Justice
17 West Main Street
P. O. Box 7857
Madison, WI 53707-7857
608-267-3519
lazarms@doj .state.wi.us

Attorneys for Defendants

Dated: February 14, 2012. REINHART BOERNER VAN DEUREN s.c.

By: g/ Patrick J. Hodan
Patrick J. Hodan
Daniel Kelly
State Bar No 1001233
1000 North Water Street, Suite 1700
Milwaukee, WI 53202
414-298-100
phodan@reinhartlaw.com

Attorneys for Defendants
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Dated: February 14, 2012. LAWTON & CATES, S.C.

By: s/ P. Scott Hassett
P. Scott Hassett
State Bar No. 1013921
10 E. Doty Street, Suite 400
P.O. Box 2965
Madison, WI 53701-2965
608-282-6200
shassett@l|awtoncates.com

Attorneys for Intervenor-Plaintiffs

Dated: February 14, 2012. FOLEY & LARDNERLLP

By: g/ ThomasL. Shriner, Jr.
Thomas L. Shriner, Jr.
State Bar No. 1015208
Kellen C. Kasper
State Bar No. 1081365
777 East Wisconsin Avenue
Milwavikee, WI 53202-5306
414-297-5601
tshiriner@foley.com

Attorneys for Intervenor-Defendants

Dated: February 14, 2012 LAW OFFICE OF PETER EARLE LLC

By: s/ Peter G. Earle
Peter G. Earle
State Bar No. 1012176
Jackie Boynton
State Bar No. 1014570
839 North Jefferson Street, Suite 300
Milwaukee, WI 53202
414-276-1076
peter @earle-law.com

Attorneys for Consolidated Plaintiffs
7397745 10
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