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WILLIAM A. LINK, et al., 
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v. 

 

MANNY DIAZ, JR., in his official 

capacity as the Florida Commissioner 

of Education, et al., 
 
 Defendants. 
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JOINT PRETRIAL STIPULATION 

Plaintiffs United Faculty of Florida (“UFF”), March for Our Lives Action 

Fund (“MFOL”), William A. Link, Barry C. Edwards, Jack Fiorito, Robin Goodman, 

David Price, Julie Adams, and Blake Simpson (together, “Plaintiffs”) and 

Defendants Manny Diaz, Jr., in his official capacity as the Florida Commissioner of 

Education; Timothy M. Cerio, Richard Corcoran, Aubrey Edge, Patricia Frost, 

Edward Haddock, Craig Mateer, Ken Jones, Darlene Luccio Jordan, Alan Levine, 

Charles H. Lydecker, Steven M. Scott, Deanna Michael, Nimna Gabadage, and Kent 

Stermon in their official capacity as Members of the Florida Board of Governors; 

Brian Lamb in his official capacity as Chair of the Florida Board of Governors; and 

Eric Silagy in his official capacity as Vice Chair of the Florida Board of Governors 
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(“BOG Defendants”); and Tom Grady in his official capacity as Chair of the Florida 

Board of Education; Ben Gibson in his official capacity as Vice-Chair of the Florida 

Board of Education; and Monesia Brown, Esther Byrd, Grazie Pozo Christie, Ryan 

Petty and Joe York in their official capacity as Members of the Florida Board of 

Education (“BOE Defendants”; and together with BOG Defendants, “Defendants”) 

(hereinafter collectively referred to as the “Parties”), pursuant to the Court’s Order 

for Pretrial Conference (ECF No. 150), hereby submit this Joint Pretrial Stipulation: 

A. BASIS OF FEDERAL JURISDICTION 

Plaintiffs bring this action under 42 U.S.C. §§ 1983 and 1988 to redress the 

deprivation under color of state law of rights secured by the First and Fourteenth 

Amendments to the United States Constitution. 

This Court has original jurisdiction over the subject matter of this action under 

28 U.S.C. §§ 1331 and 1343 because the matters in controversy arise under the 

Constitution and laws of the United States and involve the assertion of deprivations, 

under color of state law, of rights under the U.S. Constitution. This Court also has 

the authority to enter a declaratory judgment and provide permanent injunctive relief 

pursuant to Rules 57 and 65 of the Federal Rules of Civil Procedure and 28 U.S.C. 

§§ 2201-2202. 

B. CONCISE STATEMENT OF THE NATURE OF THE ACTIONS 

Plaintiffs’ action is a facial and as-applied constitutional challenge to certain 
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provisions in enacted Florida House Bill 233 (2021), An Act Relating to 

Postsecondary Education, Chapter 2021-159 (“HB233”), which Plaintiffs allege 

together and separately violate the First and Fourteenth Amendments to the U.S. 

Constitution. 

C. BRIEF GENERAL STATEMENT OF EACH PARTY’S CASE
1 

In the respective brief general statements of the case, the following terms are 

used for the sake of consistent references: 

“Survey Provisions” refer to Section 1001.03(19)(b), Florida Statutes (2021), 

as to the BOE, and Section 1001.706(13)(b), Florida Statutes (2021), as to the BOG. 

“Anti-Shielding Provisions” refer to Section 1001.03(19)(c), Florida Statutes 

(2021), as to the BOE; Section 1001.706(13)(c), Florida Statutes (2021), as to the 

BOG; and Section 1004.097(3)(f), Florida Statutes (2021), as to any Florida public 

institutions of higher learning.2  

“Recording Provision” refers to Section 1004.097(3)(g), Florida Statutes 

(2021). 

 

 
1 The Parties’ respective brief general statements of case are their own and are not 

joined by the other Parties, except as reflected in each respective brief general 

statement of case.   
2 Defendants contend that Section 1004.097(3)(f), Florida Statutes, does not apply 

to the BOG, the BOE, or the Commissioner.  Plaintiffs contend that the BOG, the 

BOG, and Commissioner have enforcement-related duties that, if enjoined, would 

provide relief to Plaintiffs from injuries associated with Section 1004.097(3)(f), 

Florida Statutes. 
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“Challenged Provisions” refers to the Survey Provisions, Anti-Shielding 

Provisions, and Recording Provision.  

Plaintiffs’ Brief General Statement of Case 

HB233 is an attempt by the state legislature and the Governor to drag students 

and faculty at Florida’s post-secondary schools into a broader culture war against 

left-leaning ideas and viewpoints based on baseless partisan rhetoric about “liberal 

indoctrination” on college campuses. Contrary to Defendants’ claims, HB233 did 

not solve a speech crisis, it created one, and it is acting to chill speech in violation 

of the First and Fourteenth Amendments.  

Plaintiffs are individual students and faculty members at several of Florida’s 

public colleges and universities, as well as UFF and MFOL. UFF is a union with a 

membership of more than 25,000 faculty and graduate employees at Florida’s state 

universities and colleges, while MFOL is a youth-focused gun violence prevention 

organization that began here in Florida and whose members include students at 

Florida public post-secondary institutions. They challenge three separate provisions 

of HB233.  

First, the Anti-Shielding Provisions, which prohibit post-secondary 

institutions from “shield[ing] students, faculty, or staff from expressive activities.” 

Fla. Stat. § 1004.097(3)(f); see also §§ 1001.03(19)(c), 1001.706(13)(c). 

“Shielding” is broadly defined as “limit[ing] students’, faculty members’, or staff 
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members’ access to, or observation of, ideas and opinions that they may find 

uncomfortable, unwelcome, disagreeable, or offensive.” Id. §§ 1004.097(2)(f), 

1001.03(19)(a), 1001.706(13)(a). The law defines “[e]xpressive activities protected 

under the First Amendment” to include “any lawful oral or written communication 

of ideas, … [and] faculty research, lectures, writings, and commentary, whether 

published or unpublished.” Id. § 1004.097(3)(a). Plaintiffs argue that these 

Provisions violate the First and Fourteenth Amendments, both by chilling the speech 

of faculty members who are afraid that they may inadvertently run afoul of their 

unconstitutionally vague terms, and by compelling them to alter their teaching and 

engage in speech that they otherwise would not.  

Second, the Recording Provision creates an exception to Florida’s long-

standing criminal prohibition on recording others without their consent, 

specifically—and only—to allow students to record “class lectures” without obtaining 

the consent of those being recorded, and expressly for use in “a complaint to the public 

institution of higher education where the recording was made, or as evidence in, or 

in preparation for, a criminal or civil proceeding,” id. § 1004.097(3)(g), implicitly 

threatening faculty with retribution should they engage in disfavored speech and 

transforming the classroom into the surveillance state.  

Third, the Survey Provisions require Defendants to annually implement a 

survey imposed on all students and faculty that purports to “consider[] the extent to 
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which competing ideas and perspectives are presented and members of the college 

community, including students, faculty, and staff, feel free to express their beliefs 

and viewpoints on campus and in the classroom,” id. §§ 1001.03(19)(b), 

1001.706(13)(b), assessing “the intellectual freedom and viewpoint diversity at” 

each institution, id., expressly defining “[i]ntellectual freedom and viewpoint 

diversity” to mean “the exposure of students, faculty, and staff to, and the 

encouragement of their exploration of, a variety of ideological and political 

perspectives,” id. §§ 1001.03(19)(a)(1), 1001.706(13)(a)(1) (emphasis added). The 

history of this provision, the way it was implemented, and its purpose and practical 

effect is to both conduct regular surveillance on faculty expression and to discourage 

expression and association that is disfavored by the state government.   

Both separately and collectively, these Challenged Provisions violate the First 

and Fourteenth Amendments in several ways. First, they are—together and 

separately—impermissible viewpoint- and/or content-based restrictions on speech. 

Second, the Survey Provisions impermissibly chill not only speech but associational 

rights of faculty and students. Finally, the Anti-Shielding Provisions are 

unconstitutionally vague and accordingly violate due process protections. No one 

can say with any certainty what a violation of the law entails and, by its own terms, 

the scope of the law depends on whether an individual “may find” an idea or opinion 

to which a faculty member did not expose them to be “uncomfortable, unwelcome, 
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disagreeable, or offensive.” These malignment flaws in the text leave the potential 

for enforcement arbitrary and discriminatory resulting in the altogether unwarranted 

chill of faculty speech.  

HB233’s attack on speech runs far beyond a state’s appropriate role in 

regulating public colleges and universities, and the provisions that Plaintiffs 

challenge fall squarely in the category of prohibited speech restrictions under this 

Court’s application of Bishop v. Aronov, 926 F.2d 1066 (11th Cir. 1991), in its recent 

opinion in Pernell v. Fla. Board of Governors of State University Systems, -- F. Supp. 

3d --, 2022 WL 16985720 (N.D. Fla. Nov. 17, 2022). HB233 is sweeping in 

application and thoroughly unnecessary, even in light of the unique considerations 

that affect a publicly run educational environment. The Court should resolve all 

claims in Plaintiffs’ favor and enjoin the Challenged Provisions. 

Defendants’ Brief Statement of the Case 

Contrary to Plaintiffs’ allegations, the Florida Legislature enacted HB233 to 

encourage academic freedom and the expression of diverse viewpoints, not to 

squelch them.  Second only to the plain language of the bill itself, the bill sponsors’ 

explanation of the legislative purpose behind HB233 (and its Senate counterpart, 

SB264) in committees and on the floor of the legislative chambers, and the 

statements of those voting in favor of the proposal at the time of passage, are the 

most probative evidence of the Legislature’s motivation in enacting HB233.  To 
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safeguard Florida’s higher education institutions as the “marketplace of ideas,” the 

Florida Legislature enacted HB233 to further these substantial state interests.   

HB233 contains three challenged provisions: the Survey Provisions, the Anti-

Shielding Provisions, and the Recording Provisions. In Count I, Plaintiffs bring both 

a facial and an as-applied viewpoint discrimination challenge to each of the three 

provisions at issue. In Count II, they bring a facial and as-applied freedom of 

association challenge to the Survey Provisions but seek to invalidate HB 233 in its 

entirety. In Count III, Plaintiffs assert a First Amendment challenge that HB 233’s 

Anti-Shielding Provisions compel speech. And in Count IV, Plaintiffs challenge the 

Anti-Shielding Provisions as unconstitutionally vague.   

  Plaintiffs lack standing to challenge HB 233 because they have neither 

asserted nor proved any injury-in-fact: every Plaintiff’s claimed injury—loss of 

funding, future enforcement, feared retaliation, compelled speech with which they 

disagree, chilling effects on their associational activities, diversion of resources, or 

self-censorship for fear of reprisal—is either hypothetical, conjectural, and 

dependent on future actions by someone other than Defendants, or is based upon a 

subjective fear that is objectively unreasonable and, thus, insufficient to establish an 

injury-in-fact under binding precedent from the Supreme Court and the Eleventh 

Circuit.  Likewise, the Professor Plaintiffs do not have standing because even if 

HB233 did impact their curriculum, they do not have a First Amendment right with 
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respect to the governmental employment-related speech.  See Garcetti v. Ceballos, 

547 U.S. 410 (2006) (public-employee speech made pursuant to official duties is not 

“insulate[d]” from “employer discipline” under First Amendment); Bishop v. Aronov, 

926 F.2d 1066 (11th Cir. 1991) (concluding that a professor’s “interest in academic 

freedom and free speech do not displace the University’s interest inside the 

classroom”). 

Plaintiffs also lack standing because their injuries are not traceable to the 

actions of Defendants.  Defendants are not responsible for funding universities and 

colleges.  Defendants have not enforced or threatened to enforce any provision of 

HB233 against any Plaintiff.  A judgment against Defendants will not safe guard 

higher education funding, will not invalidate laws enacted after HB233, and will not 

bar claims by nonparties against institutions seeking to vindicate violations of their 

individual expressive rights under a preexisting statutory cause of action that HB233 

did not create.    

HB233 is a facially neutral statute that regulates the conduct of specific 

government institutions for a substantial, non-discriminatory purpose.  As a 

threshold matter, O’Brien, NetChoice, and Hubbard hold when a law does not 

regulate speech, First Amendment concerns are not implicated. U.S. v. O’Brien, 391 

U.S. 367, 383 (1968) (“[T]he purpose of Congress . . . is not a basis for declaring 

this legislation unconstitutional. It is a familiar principle of constitutional law that 
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this Court will not strike down an otherwise constitutional statute on the basis of an 

alleged illicit motive.”); NetChoice, LLC v. Att’y Gen., Fla., 34 F.4th 1196, 1224 

(11th Cir. 2022) (“We have held—‘many times’—that ‘when a statute is facially 

constitutional, a plaintiff cannot bring a free-speech challenge by claiming that the 

lawmakers who passed it acted with a constitutionally impermissible purpose.’ . . . 

[C]ourts shouldn’t look to a law’s legislative history to find an illegitimate 

motivation for an otherwise constitutional statute.” (citation omitted); In re 

Hubbard, 803 F.3d 1298, 13113 (11th Cir. 2015) (challenged law “d[id] not, on its 

face, impinge on any constitutional rights” when it “only decline[d] to promote 

speech, rather than abridge[e] it” and thus “d[id] not implicate any constitutionally 

protected conduct”).  The Survey, Anti-Shielding, and Recording Provisions do not 

regulate, restrict, or compel any speech, and are facially neutral as to any particular 

viewpoint.  As such, legislative motivations are not an appropriate area of inquiry, 

because they are not a standalone basis for manufacturing a free-speech claim or 

striking an entire law “root and branch.” NetChoice, 34 F.4th at 1224–26. 

But even if the Court should deem HB233 to be a regulation of speech, it is a 

facially content-neutral regulation. The motivation for its enactment is equally 

content-neutral, and unrelated to the suppression of speech. The Florida Legislature 

clearly articulated its intent in enacting the law: to protect Florida’s colleges and 

universities as the marketplace of ideas by encouraging an academic environment 
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where students and professors will feel free to express, and be exposed to, a diversity 

of viewpoints—even if those ideas are viewed by some as unwelcome, 

uncomfortable, disagreeable, or offensive.  Thus, HB233 was enacted to further a 

substantial governmental interest, and is tailored to accomplish its goal without 

infringing on any person’s—including Plaintiffs’—First Amendment rights. 

HB233 does not discriminate based upon any viewpoint, let alone any 

Plaintiff’s viewpoint—either on its face, in its application, or in its purpose  HB233 

does not implicate or impair the associational rights of any Plaintiff.  HB233 does 

not compel any Plaintiff to express or profess any viewpoint in any manner.  And 

the Anti-Shielding Provisions are not provisions that are enforceable against any 

Plaintiff by any Defendant, so there is no harm to Plaintiffs that could arise from the 

alleged vagueness of those provisions, which in fact are clearly understandable on 

their face. HB233 has not been enforced against any Plaintiff, nor has any Plaintiff 

established that HB233 will be imminently enforced against them—or even that 

HB233 could be enforced against them as a matter of law. 

D. EXHIBIT LIST 

A copy of the Parties’ Consolidated Exhibit List with objections thereto is 

attached as Exhibit 1.  The Parties reserve their rights to introduce and/or use for any 

purpose consistent with the Federal Rules of Civil Procedure and the Federal Rules 

of Evidence any Exhibit listed by any party in this Joint Pretrial Stipulation, subject 
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to the Parties’ objections.  

E. WITNESS LISTS 

A copy of the Parties’ Consolidated Witness List with objections thereto is 

attached as Exhibit 2.     

F. CONCISE STATEMENTS OF ADMITTED FACTS 

HB233 AND SB264 (2021) 

SB 264 (2021): 

1. On December 14, 2020, then-Senator Ray Rodrigues filed Florida Senate 

Bill 264 (SB 264 (2021)), as its sponsor. 

2. On January 26, 2021, the Senate Committee on Education voted to pass 

SB 264 (2021) out of committee.  

3. On February 9, 2021, the Senate Appropriations Subcommittee on 

Education voted to pass SB 264 (2021) out of committee.  

4. On March 18, 2021, the Senate Committee on Appropriations voted to pass 

SB 264 (2021) out of committee.  

5. On April 1, 2021, the second committee substitute for HB233 was 

substituted for SB 264 in the Senate. 

HB233: 

6. On January 13, 2021, Representative Spencer Roach filed HB233, as its 

sponsor. 
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7. Representative Anthony Sabatini was a co-sponsor of HB233. 

8. On February 17, 2021, the House Post-Secondary Education & Lifelong 

Learning Subcommittee voted to pass HB233 (2021) out of committee.  

9. On March 10, 2021, the House Education and Employment Committee 

voted to pass HB233 (2021) out of committee.  

10. HB233 passed the Florida House of Representatives by a vote of 77-42.  

11. HB233 passed the Florida Senate by a vote of 23-15. After the roll call on 

the vote, Senator Harrell voted Yea, Senator Rouson voted Nay, and 

Senators Berman and Brandes changed their votes from Yea to Nay. 

12. On June 22, 2021, Governor DeSantis signed HB233 into law. 

13. HB233 went into effect on July 1, 2021.  Ch. 2021-159 §6, Laws of Fla.   

14. An annual intellectual freedom and viewpoint diversity survey was 

proposed as part HB 909 (2018). The bill was sponsored by then-

Representative Ray Rodrigues. 

15. An annual intellectual freedom and viewpoint diversity survey was 

proposed as part of the committee substitute of HB 423 (2018). The bill 

was sponsored by then-Representative Ray Rodrigues. 

16. An annual intellectual freedom and viewpoint diversity survey was 

proposed as part of HB 839 (2019). The bill was sponsored by then-

Representative Ray Rodrigues. 
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17. An annual intellectual freedom and viewpoint diversity survey was 

proposed as part of SB 1296 (2019). The bill was sponsored by then-

Senator Manny Diaz, Jr., who is now the Commissioner of Education and, 

in that capacity, a Defendant in this case.  

18. An annual intellectual freedom and viewpoint diversity survey was 

proposed as part of HB 613 (2020). The bill was sponsored by then-

Representative Ray Rodrigues. 

Initial SB 264’s Provisions compared to Enacted HB233’s Provisions: 

19. As filed, Section 1 of SB 264 proposed to amend Section 1001.03(19)(b), 

Florida Statutes (2021), to add the following provision:  

The State Board of Education shall require each Florida College 

System institution to conduct an annual assessment of the 

intellectual freedom and viewpoint diversity at that institution. The 

State Board of Education shall select or create an objective, 

nonpartisan, and statistically valid survey to be used by each 

institution which considers the extent to which competing ideas and 

perspectives are presented and members of the college community, 

including students, faculty, and staff, feel free to express their 

beliefs and viewpoints on campus and in the classroom. The State 

Board of Education shall annually compile and publish the 

assessments by September 1 of each year, beginning on September 

1, 2022. 

  

20. As enacted, the amendment to Section 1001.03(19)(b) in Section 1 of 

HB233 is identical to same provision in SB 264, except for the following 

additional language identified in underlined text for identification purposes 
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only: 

The State Board of Education shall require each Florida College 

System institution to conduct an annual assessment of the 

intellectual freedom and viewpoint diversity at that institution. The 

State Board of Education shall select or create an objective, 

nonpartisan, and statistically valid survey to be used by each 

institution which considers the extent to which competing ideas and 

perspectives are presented and members of the college community, 

including students, faculty, and staff, feel free to express their 

beliefs and viewpoints on campus and in the classroom. The State 

Board of Education shall annually compile and publish the 

assessments by September 1 of each year, beginning on September 

1, 2022. The State Board of Education may adopt rules to implement 

this paragraph. 

 

21. As filed, Section 2 of SB 264 proposed to amend Section 1001.706(13)(b), 

Florida Statutes, to add the following provision: 

The Board of Governors shall require each state university to 

conduct an annual assessment of the intellectual freedom and 

viewpoint diversity, as defined in s. 1001.03(19)(a), at that 

institution. The Board of Governors shall select or create an 

objective, nonpartisan, and statistically valid survey to be used by 

each state university which considers the extent to which competing 

ideas and perspectives are presented and members of the university 

community, including students, faculty, and staff, feel free to 

express their beliefs and viewpoints on campus and in the 

classroom. The Board of Governors shall annually compile and 

publish the assessments by September 1 of each year, beginning on 

September 1, 2022. 

 

22. As enacted in Section 2 of HB233, the amendment to Section 

1001.706(13)(b), Florida Statutes, is identical to the same provision in SB 

264, except for the following identified language (showing deleted 
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language in strike-through text): 

The Board of Governors shall require each state university to 

conduct an annual assessment of the intellectual freedom and 

viewpoint diversity, as defined in s. 1001.03(19)(a), at that 

institution. The Board of Governors shall select or create an 

objective, nonpartisan, and statistically valid survey to be used by 

each state university which considers the extent to which competing 

ideas and perspectives are presented and members of the university 

community, including students, faculty, and staff, feel free to 

express their beliefs and viewpoints on campus and in the 

classroom. The Board of Governors shall annually compile and 

publish the assessments by September 1 of each year, beginning on 

September 1, 2022. 

 

23. As filed, Section 1 of SB 264 proposed to amend Section 1001.03(19)(a), 

Florida Statutes, to add the following provision: 

“Intellectual Freedom and Viewpoint diversity” means the exposure 

of students and the encouragement of students’ exploration of, a 

variety of ideological and political perspectives. 

 

24. As enacted in Sections 1 and 2 of HB233, the amendments to Sections 

1001.03(19)(a) and 1001.706(13)(a), Florida Statutes, are identical to the 

proposed amendment to Section 1001.03(19)(a) in SB 264, except for the 

following identified language (showing additions in underlined text and 

deletions in strike-through text only for identification): 

“Intellectual Freedom and Viewpoint diversity” means the exposure 

of students, faculty, and staff to, and the encouragement of 

students’their exploration of, a variety of ideological and political 

perspectives. 

 

25. As filed, Section 1 of SB 264 proposed to amend Section 1001.03(19)(c), 
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Florida Statutes, to add the following provision: 

The State Board of Education may not shield students at Florida 

College System institutions from free speech protected under the 

First Amendment to the United States Constitution and Art. I of the 

State Constitution. 

 

26. As enacted in Section 1 of HB233, the amendment to Section 

1001.03(19)(c), Florida Statutes, is identical to the same provision in SB 

264, except for the following identified language (showing addition in 

underlined text and deletion in strike-through text only for identification): 

The State Board of Education may not shield students, faculty, or 

staff at Florida College System institutions from free speech 

protected under the First Amendment to the United States 

Constitution and, Art. I of the State Constitution, or s. 1004.097. 

 

27. As filed, Section 2 of SB 264 proposed to amend Section 1001.706(13)(b), 

Florida Statutes, to add the following provision: 

The Board of Governors may not shield students at state universities 

from free speech protected under the First Amendment to the United 

States Constitution and Art. I of the State Constitution. 

 

28. As enacted in Section 2 of HB233, the amendment to Section 

1001.706(13)(b), Florida Statutes, is identical to the same provision in SB 

264, except for the following identified language (showing addition in 

underlined text and deletion in strike-through text only for identification): 

The Board of Governors may not shield students, faculty, or staff at 

state universities from free speech protected under the First 

Amendment to the United States Constitution and, Art. I of the State 
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Constitution, or s. 1004.97. 

 

29. As filed, Section 3 of SB 264 did not propose to amend Section 1004.097, 

Florida Statutes, to add subsection (3)(f). 

30. As enacted in Sections 1 and 2 of HB233, the amendments to Sections 

1001.03(19)(a)2. and 1001.706(13)(a)2., Florida Statutes, are identical to 

proposed amendments to Sections 1001.03(19)(a)2. and 1001.706(13)(a)2. 

in SB 264, except for the following identified language (showing addition 

in underlined text): 

“Shield” means to limit students’, faculty members’, or staff 

members’ access to, or observation of, ideas and opinions they may 

find uncomfortable, unwelcome, disagreeable, or offensive. 

 

31. As filed, Section 3 of SB 264 proposed to amend Section 1004.097(3), 

Florida Statutes, as follows (showing additions in underlined text and 

deletions in strike-through text only for identification): 

Expressive activities protected under the First Amendment to the 

United States Constitution and Art. I of the State Constitution 

include, but are not limited to, any lawful oral or written 

communication of ideas, including all forms of peaceful assembly, 

protests, and speeches; distributing literature; carrying signs; 

circulating petitions; and, notwithstanding s. 934.03(1), the 

recording and publication, including the Internet publication, of 

video or audio recorded in outdoor areas of campus and in 

classrooms. Expressive activities protected by this section do not 

include defamatory or commercial speech. 

 

32. As enacted in Section 3 of HB233, the amendment to Section 
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1004.097(3)(a), Florida Statutes, is identical to the same provision in SB 

264, except for the following identified language (showing addition in 

underlined text and deletion in strike-through text only for identification):   

Expressive activities protected under the First Amendment to the 

United States Constitution and Art. I of the State Constitution 

include, but are not limited to, any lawful oral or written 

communication of ideas, including all forms of peaceful assembly, 

protests, and speeches; distributing literature; carrying signs; 

circulating petitions; faculty research, lectures, writings, and 

commentary, whether published or unpublished; and, 

notwithstanding s. 934.03(1), the recording and publication, 

including the Internet publication, of video or audio recorded in 

outdoor areas of campus and in classrooms. Expressive activities 

protected by this section do not include defamatory or commercial 

speech. 

 

SURVEY PROVISIONS 

33. As to the BOE, Section 1 of HB233 amended Section 1001.03(19)(b), 

Florida Statutes (2021) to add the following provision: 

The State Board of Education shall require each Florida College System 

institution to conduct an annual assessment of the intellectual freedom 

and viewpoint diversity at that institution. The State Board of Education 

shall select or create an objective, nonpartisan, and statistically valid 

survey to be used by each institution which considers the extent to 

which competing ideas and perspectives are presented and members of 

the college community, including students, faculty, and staff, feel free 

to express their beliefs and viewpoints on campus and in the classroom. 

The State Board of Education shall annually compile and publish the 

assessments by September 1 of each year, beginning on September 1, 

2022. The State Board of Education may adopt rules to implement this 

paragraph. 

 

34. As to the BOG, Section  of HB233 amended Section 1001.706(13)(b), 
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Florida Statutes (2021) to add the following provision: 

The Board of Governors shall require each state university to conduct 

an annual assessment of the intellectual freedom and viewpoint 

diversity at that institution. The Board of Governors shall select or 

create an objective, nonpartisan, and statistically valid survey to be used 

by each state university which considers the extent to which competing 

ideas and perspectives are presented and members of the university 

community, including students, faculty, and staff, feel free to express 

their beliefs and viewpoints on campus and in the classroom. The Board 

of Governors shall annually compile and publish the assessments by 

September 1 of each year, beginning on September 1, 2022. 

 

35. As to the BOE and BOG, respectively, Sections 1 and 2 of HB233 

amended Sections 1001.03(19)(a)(1) and 1001.706(13)(a)(1), Florida 

Statutes (2021) to add the following definition:  

“Intellectual Freedom and Viewpoint diversity” means the exposure of 

students, faculty, and staff to, and the encouragement of their 

exploration of, a variety of ideological and political perspectives. 

 

36. HB233 does not direct how information obtained from the survey is to be 

used or place restrictions on the use of such information.   

RECORDING PROVISION 

37. Section 4 of HB233 amended Section 1004.26, Florida Statutes (2021) to 

add the following provision (4)(d): 

Notwithstanding s. 934.03 and subject to the protections provided in 

the Family Educational Rights and Privacy Act of 1974, 20 U.S.C. s. 

1232g and ss. 1002.22 and 1002.225, a student may record video or 

audio of class lectures for their own personal educational use, in 

connection with a complaint to the public institution of higher 

education where the recording was made, or as evidence in, or in 

preparation for, a criminal or civil proceeding. A recorded lecture may 
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not be published without the consent of the lecturer.  

ANTI-SHIELDING PROVISIONS 

 

38. As to the BOE, Section 1 of HB233 amended Section 1001.03, Florida 

Statutes (2021), to add the following provision (19)(c):  

The State Board of Education may not shield students, faculty, or staff 

at Florida College System institutions from free speech protected under 

the First Amendment to the United States Constitution, Art. I of the 

State Constitution, or s. 1004.097. 

 

39. As to the BOG, Section 2 of HB233 amended Section 1001.706, Florida 

Statutes (2021), to add the following provision (13)(c): 

The Board of Governors may not shield students, faculty, or staff at 

state universities from free speech protected under the First 

Amendment to the United States Constitution, Art. I of the State 

Constitution, or s. 1004.97.  

 

40. As to public institutions of higher learning, Section 3 of HB233 amended 

Section 1004.97(3)(f), Florida Statutes (2021), to add the following 

provision: 

A Florida College System institution or a state university may not shield 

students, faculty, or staff from expressive activities. 

  

41. As to the BOE, BOG, and public institutions of higher learning, Sections 

1, 2, and 3, respectively, amended Sections 1001.03(19)(a)2 and 

1001.706(13)(a)2 and 1004.097(2)(f), Florida Statutes, to add the 

following provision: 

“Shield” means to limit students’, faculty members’, or staff members’ 
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access to, or observation of, ideas and opinions that they may find 

uncomfortable, unwelcome, disagreeable, or offensive. 

 

42. Prior to HB233, Section 1004.097(3)(a), Florida Statutes (2020), provided 

that: 

Expressive activities protected under the First Amendment to the 

United States Constitution and Art. I of the State Constitution include, 

but are not limited to, any lawful oral or written communication of 

ideas, including all forms of peaceful assembly, protests, and speeches; 

distributing literature; carrying signs; circulating petitions; and the 

recording and publication, including the Internet publication, of video 

or audio recorded in outdoor areas of campus. Expressive activities 

protected by this section do not include commercial speech. 

 

43. As to the BOE, BOG, and public institutions of higher education, Section 

3 of HB233 amended Section 1004.097(3)(a), Florida Statutes (2021), as 

follows (showing additions in underlined text only for identification):  

Expressive activities protected under the First Amendment to the 

United States Constitution and Art. I of the State Constitution include, 

but are not limited to, any lawful oral or written communication of 

ideas, including all forms of peaceful assembly, protests, and speeches; 

distributing literature; carrying signs; circulating petitions; faculty 

research, lectures, writings, and commentary, whether published or 

unpublished; and the recording and publication, including the Internet 

publication, of video or audio recorded in outdoor areas of campus. 

Expressive activities protected by this section do not include 

defamatory or commercial speech. 

 

44. Prior to HB233, Section 1004.097(4)(a), Florida Statutes (2020), provided 

that: 

A person whose expressive rights are violated by an action prohibited 

under this section may bring an action against a public institution of 
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higher education in a court of competent jurisdiction to obtain 

declaratory and injunctive relief, reasonable court costs and attorney 

fees. 

 

45. Section 3 of HB233 amended the above cause of action provision of 

Section 1004.097(4) as follows (showing additions in underlined text and 

deletions in strike-through text only for identification): 

A person injured by a violation of whose expressive rights are violated 

by an action prohibited under this section may bring an action:  

  

(a) Against a public institution of higher education based on the 

violation of the individual’s expressive rights in a court of competent 

jurisdiction to obtain declaratory and injunctive relief and may be 

entitled to damages plus court costs and reasonable attorney fees, which 

may only be paid from nonstate funds, reasonable court costs and 

attorney fees.  

  

(b) Against a person who has published video or audio recorded in a 

classroom in violation of paragraph (3)(g) in a court of competent 

jurisdiction to obtain declaratory and injunctive relief and may be 

entitled to damages plus court costs and reasonable attorney fees, with 

the total recovery not to exceed $200,000.  

 

46. As to public institutions of higher education, in Section 1004.097(4)(a), 

Florida Statutes (2021) now provides as follows: 

A person injured by a violation of this section may bring an action:  

(a) Against a public institution of higher education based on the 

violation of the individual’s expressive rights in a court of competent 

jurisdiction to obtain declaratory and injunctive relief and may be 

entitled to damages plus court costs and reasonable attorney fees, which 

may only be paid from nonstate funds. 

(b) Against a person who has published video or audio recorded in a 

classroom in violation of paragraph (3)(g) in a court of competent 
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jurisdiction to obtain declaratory and injunctive relief and may be 

entitled to damages plus court costs and reasonable attorney fees, with 

the total recovery not to exceed $200,000.   

47. The Parties’ Joint Exhibits 6, 7, 8, 10, 11, 14, and 15 reflect statements 

made on the record during the legislative proceedings on HB233 and SB 

264.  

48. To date, HB233 has not been amended by any subsequent legislation.  

BOG AND BOE ENFORCEMENT AND OVERSIGHT AUTHORITY 

49. Section 1001.706, Florida Statutes, describes powers and duties of the 

BOG.   

50. Section 1008.32, Florida Statutes, describes oversight enforcement 

authority of the BOE. 

51. Pursuant to Section 1001.02, Florida Statutes, the Commissioner has a duty 

to submit recommendations: 

 to the Governor and Legislature, as provided in s. 216.023, a 

coordinated Early Learning-20 education budget that estimates 

the expenditure requirements for the Board of Governors, as 

provided in s. 1001.706, the State Board of Education, including 

the Department of Education and the Commissioner of 

Education, and all of the boards, institutions, agencies, and 

services under the general supervision of the Board of 

Governors, as provided in s. 1001.706, or the State Board of 

Education for the ensuing fiscal year.  

   

52. Section 1001.02, Florida Statutes, requires the Board of Education to 

prescribe minimum standards, definitions, and guidelines for Florida 
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College System institutions that will ensure the quality of education, 

coordination among the Florida College System institutions and state 

universities, and efficient progress toward accomplishing the Florida 

College System institution mission.  At a minimum, these rules must 

address: 

a. Personnel. 

b. Contracting. 

c. Program offerings and classification, including college-level 

communication and computation skills associated with successful 

performance in college and with tests and other assessment procedures 

that measure student achievement of those skills. The performance 

measures must provide that students moving from one level of 

education to the next acquire the necessary competencies for that level. 

 

53. Former Senator Manny Diaz, Jr. was appointed as the Florida 

Commissioner of Education and assumed office on June 1, 2022.  

54. On September 14, 2022, the Florida Board of Governors appointed Senator 

Ray Rodrigues as the Chancellor of the State University System of Florida. 

Mr. Rodrigues assumed office of Chancellor on November 9, 2022.  

55. The Chancellor of the Statue University System of Florida serves as the 

chief executive and administrative office of Florida’s State University 

System.  

56. Former Representative Richard Corcoran was the Florida Commissioner 

of Education from January 8, 2019 through May 1, 2022.  
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2022 SURVEY IMPLEMENTATION 

57. The 2022 surveys were finalized on Monday, March 28, 2022. 

58. The Boards elected to not use a survey designed by the Institute of Politics 

at Florida State University and developed alternative survey instruments.  

EXISTING CAMPUS EXPRESSION INITIATIVES 

59. All twelve university presidents in Florida and the chair of the Florida 

College System Council of Presidents signed the State University System 

of Florida’s Statement of Free Expression in 2019, which was modeled 

after the Chicago Statement.  

60. In early 2021, BOG launched the “Civil Discourse Initiative” to “establish, 

maintain, and support a full and open disclosure and the robust exchange 

of ideas and perspectives on all university campuses.” This initiative was 

developed in close consultation with bipartisan experts and university 

leadership.  

61. Florida’s public post-secondary schools may solicit from students written 

evaluations of their professors and courses. 

G. CONCISE STATEMENT OF AGREED ISSUES OF LAW   

1. This action was brought under 42 U.S.C. §§ 1983 and 1988. 

2. At least one Plaintiff must establish their standing to pursue the claims in 

this Case, and invoke this Court’s jurisdiction, under Article III of the U.S. 
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Constitution. 

3. Assuming the Plaintiffs have standing to proceed under Article III of the 

U.S. Constitution, this Court has original jurisdiction over the subject 

matter of this action pursuant to 28 U.S.C. §§ 1331 and 1343 because the 

matters in controversy arise under the Constitution and laws of the United 

States. 

4. This Court has personal jurisdiction over Manny Diaz, Jr., in his official 

capacity as the Florida Commissioner of Education, who is sued in his 

official capacity only.   

5. This Court has personal jurisdiction over the BOG Defendants, who are 

sued in their official capacities only. 

6. This Court has personal jurisdiction over the BOE Defendants, who are 

sued in their official capacities only.  

7. Venue is proper in the Tallahassee Division of the U.S. District Court in 

the Northern District of Florida pursuant to 28 U.S.C. § 1391(b).  

8. This Court has the authority to grant declaratory judgments and injunctive 

relief pursuant to pursuant to Rules 57 and 65 of the Federal Rules of Civil 

Procedure and 28 U.S.C. §§ 2201 and 2202. 

9. The First Amendment to the United States Constitution, incorporated to 

the states through the Fourteenth Amendment, protects the rights of free 
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speech and expression. 

10. The First Amendment, by way of the Fourteenth Amendment, bars 

Defendants from abridging the right to free association. 

H. CONCISE STATEMENT OF ISSUES OF FACT REMAINING TO BE LITIGATED
3 

Joint Statement of Issues of Fact Remaining to be Litigated 

 

1. Whether the factual circumstances provide standing for any of Plaintiffs to 

assert claims in this Case. 

2. Whether the Anti-Shielding Provisions provide persons adequate notice of 

conduct that would be permissible and conduct that is prohibited. 

3. Whether the Anti-Shielding Provisions provide sufficient guidance to 

those enforcing the law so that they do not act in an arbitrary or 

discriminatory way. 

Plaintiffs’ Statement of Other Issues of Fact Remaining to be Litigated4 

 

4. Whether any one or combination of Challenged Provisions of HB233 chills 

or otherwise infringes upon expressive association and conduct protected 

by the First Amendment.  

5. Whether any one or combination of the Challenged Provisions is a content- 

 

 
3 The Parties reserve the positions in their respective summary judgment filings that 

various material facts are undisputed.  
4 Defendants object to and do not join in the formulation of issues in Plaintiffs’ 

Statement of Other Issues of Fact Remaining to the Litigated.  
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or viewpoint-based infringement on speech. 

6. Whether any one or combination of the Challenged Provisions compels 

faculty at public institutions of higher learning to engage in speech that 

they would not otherwise engage in.  

7. Whether any one or combination of the Challenged Provisions can be used 

to suppress or elevate certain viewpoints or speech based on the 

government’s disagreement or agreement with the message.  

8. Whether any one or combination of the Challenged Provisions favor or 

disfavor speech based on the viewpoint or content of the message the 

speech conveys.  

9. Whether any one or combination of the Challenged Provisions can be 

justified without reference to the content of speech they cover.  

10. Whether Florida has an interest in enforcing the Survey Provisions, and (if 

so) the strength of that interest. 

11. Whether Florida has an interest in enforcing the Anti-Shielding Provisions, 

and (if so) the strength of that interest. 

12. Whether prohibited intent was a motivating factor in the adoption of the 

any one or combination of Challenged Provisions or HB233. 
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Defendants’ Statement of Other Issues of Fact Remaining to be Litigated5 

13. Whether any Plaintiff has been injured by HB233 or faces an imminent 

risk of injury from HB233.  

14. Whether Plaintiffs’ asserted injuries are traceable to Defendants’ 

enforcement of HB233.  

15. Whether Plaintiffs’ asserted injuries can be redressed by the relief they 

seek. 

16. Whether the Challenged Provisions of HB233 have chilled or otherwise 

infringed upon Plaintiffs’ expressive association and conduct protected by 

the First Amendment.  

17. Whether the Challenged Provisions discriminate on the basis of viewpoint. 

18. Whether the Challenged Provisions compelled Plaintiffs to engage in 

speech that they would not otherwise engage in.  

19. Whether any the Challenged Provisions have been used to suppress or 

elevate certain viewpoints or speech based on the government’s 

disagreement or agreement with the message.  

20. Whether the Florida Legislature had a neutral justification for enacting 

 

 
5 Plaintiffs object to and do not join in the formulation of issues in Defendants’ 

Statement of Other Issues of Fact Remaining to the Litigated. 
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HB233.  

21. Whether the Florida Legislature possessed unconstitutionally 

discriminatory motives in enacting HB233. 

I. CONCISE STATEMENT OF ISSUES OF LAW REMAINING FOR DETERMINATION 

Joint Statement of Issues of Law Remaining for Determination 

1. Whether any Plaintiff meets the legal standard for standing to pursue 

Plaintiffs’ claims.  

2. Whether the Challenged Provisions regulate speech. 

3. What standard of review applies to the facts of this case. 

4. Whether HB233 is subject to strict scrutiny.  

5. If HB233 is subject to strict scrutiny, whether the State has a compelling 

interest to achieve its aim. 

6. If HB233 is subject to strict scrutiny, whether HB233 is narrowly tailored 

to achieve the State’s aim. 

7. If HB233 is subject to intermediate scrutiny, whether the law is narrowly 

drawn to further a substantial governmental interest unrelated to the 

suppression of free speech. 

8. Whether the Anti-Shielding Provisions violate the First and Fourteenth 

Amendments by compelling speech. 

9. Whether the Anti-Shielding Provisions are unconstitutionally vague in 
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violation of the Due Process Clause of the Fourteenth Amendment. 

Plaintiffs’ Statement of Other Issues of Law Remaining to be Litigated6  

 

1. Whether any one or combination of the Challenged Provisions in HB233 

violates the First and Fourteenth Amendments of the U.S. Constitution.  

2. Regarding the Survey Provisions, whether the State has a necessary and 

legitimate state interest to seek to inquire about an individual’s beliefs and 

associations.  

3. Whether there is a substantial relationship between the disclosure 

requirements of the Survey Provisions and a sufficiently important 

governmental interest.  

4. Whether the disclosure requirement of the Survey Provisions is narrowly 

tailored to a sufficiently important governmental interest.  

5. Whether Defendants have applied the Survey Provisions in a manner that 

is unconstitutional under the First and Fourteenth Amendments by 

inquiring into Plaintiffs’ associations and viewpoints for improper 

purposes and without sufficient justification.  

6. Whether the Anti-Shielding Provisions violate the First and Fourteenth 

 

 
6 Defendants object to and do not join in the formulation of issues in Plaintiffs’ 

Statement of Other Issues of Law Remaining to the Litigated. 

Case 4:21-cv-00271-MW-MAF   Document 210   Filed 12/08/22   Page 32 of 37

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

 

 

33 

 

Amendments by depriving the faculty members in Florida’s post-

secondary institutions, including the faculty Plaintiffs, of their autonomy 

to choose the content of their own speech. 

Defendants’ Statement of Other Issues of Law Remaining to be Litigated7 

 

1. Whether consideration of legislative intent is proper, and if so, the proper 

legal standard and evidentiary sources for determining legislative intent.8 

2. Whether Defendants have applied the Survey Provisions in a manner that 

is unconstitutional under the First and Fourteenth Amendments by 

discriminating against particular viewpoints or infringing on Plaintiffs’ 

associational rights.  

3. Whether the Challenged Provisions in HB233 violate the First and 

Fourteenth Amendments of the U.S. Constitution.  

J. CONCISE STATEMENT OF ANY DISAGREEMENT AS TO THE APPLICATION OF 

RULES OF EVIDENCE OR OF THE FEDERAL RULES OF CIVIL PROCEDURE 

 None known at this time.   

 

 
7 Plaintiffs object to and do not join in the formulation of issues in Defendants’ 

Statement of Other Issues of Law Remaining to the Litigated. 
8 Plaintiffs do not agree that this is an issue that remains to be litigated. Plaintiffs 

contend that the Court has already addressed and found that the Arlington Heights 

test applies to the intentional discrimination claims in Plaintiffs’ operative 

complaint.  See ECF No. 102 at 3-4. 
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K. LIST OF ALL MOTIONS OR OTHER MATTERS REQUIRING COURT ACTION 

Filing Date Title/Matter 

October 6, 2022 Plaintiffs’ Motion to Determine the Sufficiency of 

Defendants’ Responses to Plaintiffs’ Requests for 

Admission (ECF No. 162) 

July 26, 2022 Defendants’ Motion to Compel Discovery and Overrule 

First Amendment Privilege Objections (ECF No. 133)  

November 23, 2022 Plaintiffs’ Motion In Limine to Take Judicial Notice of 

Florida Governmental Affairs Archived on The Florida 

Channel (ECF No. 184) 

October 14, 2022 Defendants’ Motion for Final Summary Judgment (ECF 

No. 165) 

October 14, 2022 Plaintiffs’ Motion for Summary Judgment (ECF No. 167) 

 

 

L. STATEMENT WHETHER THIS IS A JURY OR NON-JURY CASE 

This is a non-jury case.  

 

M. COUNSEL’S RESPECTIVE ESTIMATES OF THE LENGTH OF THE TRIAL 

6 days. The parties have stipulated that they will call only once common 

witnesses that both sides have listed as will- or may-call witnesses, and may conduct 

examinations of those witnesses outside the scope of direct examination on cross 

examination to avoid calling witnesses multiple times and efficiently present 

testimonial evidence. In light of this stipulation, Plaintiffs estimate they will need 4 

½ days to present their case, and Defendants estimate they will need 1 ½ days to 

present their defense.  

N. SIGNATURE OF COUNSEL FOR ALL PARTIES 

Signatures follow below. 
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WHEREFORE, the Parties hereby respectfully submit the foregoing Joint 

Pretrial Stipulation in accordance with this Court’s Order for Pretrial Conference 

(ECF No. 150).  

Respectfully submitted this 8th day of December, 2022. 

 

/s/ Frederick S. Wermuth   

Frederick S. Wermuth 

Florida Bar No. 0184111 

Thomas A. Zehnder  

Florida Bar No. 0063274 

Robyn M. Kramer 

Florida Bar No. 0118300 

King, Blackwell, Zehnder  

& Wermuth, P.A. 

P.O. Box 1631 

Orlando, FL 32802-1631 

Telephone: (407) 422-2472 

Facsimile: (407) 648-0161 

fwermuth@kbzwlaw.com  

tzehnder@kbzwlaw.com  

rkramer@kbzwlaw.com  

 

Marc E. Elias 

Elisabeth C. Frost* 

Alexi M. Velez* 

Jyoti Jasrasaria* 

Spencer Klein* 

Joseph Posimato* 

Noah Baron* 

Raisa Cramer* 

William K. Hancock* 

Elias Law Group LLP 

10 G Street NE, Suite 600 

/s/ George T. Levesque   

George T. Levesque 

Florida Bar No. 555541 

James Timothy Moore, Jr. 

Florida Bar No. 70023 

Ashley H. Lukis 

Florida Bar No. 106391 

Stephen K. Varnell 

Florida Bar No. 1004236 

GrayRobinson, P.A. 

301 S. Bronough Street 

Suite 600 

Tallahassee, FL 32301 

Telephone: (850) 577-9090 

Facsimile: (850) 577-3311 

george.levesque@gray-robinson.com 

tim.moore@gray-robinson.com  

ashley.lukis@gray-robinson.com  

Stephen.varnell@gray-robinson.com 

 

Counsel for Defendants   
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Washington, DC 20002 

Telephone: (202) 968-4490 

melias@elias.law 

efrost@elias.law 

avelez@elias.law 

jjasrasaria@elias.law 

sklein@elias.law 

jposimato@elias.law 

nbaron@elias.law 

rcramer@elias.law 

whancock@elias.law 

 

*Admitted Pro Hac Vice  

 

Counsel for Plaintiffs 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on December 8, 2022 I electronically filed the 

foregoing with the Clerk of the Court by using the CM/ECF system, which will send 

a notice of electronic filing to all counsel in the Service List below. 

/s/ Frederick S. Wermuth  

Frederick S. Wermuth  

Florida Bar No. 0184111 

 

 

SERVICE LIST 

 

George T. Levesque 

James Timothy Moore, Jr. 

Ashley H. Lukis 

Stephen K. Varnell 

GrayRobinson, P.A. 

301 S. Bronough Street, Suite 600 

Tallahassee, FL 32301 

george.levesque@gray-robinson.com 
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tim.moore@gray-robinson.com  

ashley.lukis@gray-robinson.com 

Stephen.varnell@gray-robinson.com 

 

Counsel for Defendants  
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