UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
CIVIL ACTION NO. 1:18-cv-01034

NORTH CAROLINA STATE
CONFERENCE OF THE NAACP, et al.,

Plaintiffs,
V.
ALAN HIRSCH, in his official capacity as
Chairmen of the North Carolina State Board
of Elections, et al.,

Defendants,

and

PHILIP BERGER, in his official capacity as |

President of the North Carolina Senate, et
al.,

Intervenor-Defendants.

STATE BOARD DEFENDANTS’
PROPOSED FINDINGS OF FACT &
CONCLUSIONS OF LAW

NOW COME State Board Defendants, through undersigned counsel, Special

Deputy Attorneys General Terence Steed, Mary Carla Babb, and Laura McHenry, to

submit the following Proposed Findings of Fact and Conclusions of Law, in response to

the Court’s Notice of Bench Trial entered on February 12, 2024. [D.E. 229].
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I. FINDINGS OF FACT!

A. Legislative History

State Board Defendants incorporate by reference the factual stipulations agreed to
between the parties regarding Legislative History in Part I-A, paragraphs 1-133, of the Joint
Stipulations. [D.E. 299, qq 1-133].

B. S.B. 824’s Substantive Provisions Regarding Voter ID

State Board Defendants incorporate by reference the factual stipulations agreed to
between the parties concerning S.B. 824’s Substantive Provisions Regarding Voter ID in
Part I-A, paragraphs 134-150, of the Joint Stipulations. [D.E. 299, 4 134-50]. That section
is supplemented with the following proposed findings of fact.

l. The provisions in S.B. 824 challenged by Plaintiffs, including the voter ID
provisions, are facially neutral laws that contain no express classification based on race.

2. The list of qualifying IDs 1s varied and broad. See Jt. Stip. 135 [D.E. 299, q
135]; S.B. 824, sec. 1.2(a), ceditied at N.C.G.S. § 163-166.16(a); N.C. Sess. Law 2020-17,
sec. 10; § 163-166.16(aX2)d, also at DX078.

3. S.B. 824 enables all eligible individuals over the age of 17 to receive a free
non-operator ID card issued by the North Carolina Division of Motor Vehicles (DMV) that

can be used for voting. See S.B. 824, sec. 1.3(a), § 20-37.7(d)(2) (appearing at DX009).

! For ease of review by the Court, State Board Defendants are not repeating facts that have
already been agreed to between the parties in their Joint Stipulations. See D.E. 299.
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4. The State must provide, free of charge, the documents necessary to obtain an
ID from the DMV, if the voter does not have a copy of those documents. Id., sec. 1.3(a),
§ 161-10(a)(8).

5. Prior to the 2020 election cycle, the State Board approved 118 applications
for the use of IDs issued by colleges, universities, and government employers. [D.E. 120,
p. 26].

6. In the time since the state court injunction prohibiting enforcement of the
voter ID law was lifted in April 2023, the State Board has approvad 95 applications for the
use of IDs issued by colleges, universities, and government employers. DX342, 388, &
3809.

7. Registered voters may obtain a fiee voter photo ID from their county board
of elections. Voters need not present any dscumentation to obtain a voter ID from a county
board, and instead need only provide their name, date of birth, and the last four digits of
their social security number. See S.B. 824, sec. 1.1(a), § 163-82.8A(d)(1).

8. Any voter inay choose to vote in person during early voting, during which
the county boards are required to issue free photo-ID cards. Id. For a voter who lacks
qualifying ID, it is possible to obtain an ID and vote the same day. /Id.

9. As of March 4, 2024, county boards have issued 10,795 free voter IDs.
DX411.

10. If a voter claims one of the three statutory exceptions, the voter casts a
provisional ballot and must complete a “Photo ID Exception Form,” on which there is an

affidavit for the voter to affirm their identity and the exception selected. /d.; see also
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DX543 (current in-person form). The three statutory exceptions are (1) that the voter
suffers from a reasonable impediment preventing the voter from presenting a photo ID; (2)
that the voter has a religious objection to being photographed; or (3) that the voter has been
a victim of a natural disaster within 100 days before election day. /d.

11.  Voters wishing to claim an exception can do so by simply checking the
corresponding box on the Photo ID Exception Form. S.B. 824, sec. 1.2(a): see also DX543.

12.  Forgetting to bring your ID to the polling place or not knowing an ID is
required prior to voting are both considered acceptable “other’” rcasonable impediments.
See DX332, p. 14; T at 721:10-12.

13.  If a voter casts a provisional ballot due to failure to present photo ID under
one of the exceptions, S.B. 824 requires county boards to count that voter’s ballot “unless
the county board has grounds to believe the affidavit is false.” S.B. 824, sec. 1.2(a), § 163-
166.16(f).

14. A determinaticir by the county board that an affidavit is false must be
unanimous among the county board members. 08 N.C. Admin. Code 17.0101(e)(1),
(appearing at DX4006).

15.  Before making that finding of falsity, the county board must provide the voter
with notice and an opportunity to be heard. /d.

16.  The county board must substantiate a finding of falsity in a written decision.
ld.; see also T at 681:24-682:18, Testimony of Director Bell (“... they can’t just say, ‘We

believe.” They have to substantiate. They have to give the grounds for why they believe -
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- why they’ve chosen to go that route - - to go that route and - - and not accept what the
voter has stated as truth.”).

17.  S.B. 824 requires no additional identification documentation once a voter
fills out the Photo ID Exception form. S.B. 824, sec. 1.2(a), § 163-166.16(d)(2), (e).

18.  S.B. 824 allows a registered voter without an acceptable form of photo ID to
cast a provisional ballot and later return to the county board office with an acceptable form
of ID no later than the day before the canvass of votes, which occurs ten days after the
election. S.B. 824, sec. 1.2(a), § 163-166.16(c); see also N.C.G.S. § 163-182.5(b), and T
at 722:4-23. If a voter utilizes this option and brings a queiifying ID to the county board
office prior to the day before canvass, that voter’s bailot is counted. See id.

19.  The State Board is required to ensure that such a provisional ballot voter
receives written information listing the dezadline to return to the county board and the list
of acceptable IDs. S.B. 824, sec. 1.2(a), § 163-166.16(c)

20.  The above-detaiicd ID requirements and exceptions apply largely the same
way to absentee voters, ¢xcept that absentee-by-mail voters have an additional exception
for lack of ability to attach a copy of a photo ID to the absentee ballot envelope. S.B. 824,
§§ 1.2(d), (e), as amended by N.C. Sess. Laws 2019-239, S.B. 683, §§ 1.2(b), 1.3(a), 1.4
(appearing at DX107); see also N.C.G.S. §§ 163-226(b), 230.1, -230.2, & -229(b), and
DX526 (absentee-by-mail form).

21.  When a voter requests an absentee ballot, the Photo ID Exception Form is
included in the packet mailed to the voter along with the absentee return envelope, the

ballot itself, and instructions. T at 722:24-724:12.
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22.  If an absentee voter returns their absentee ballot to the county board without
a copy of their photo ID or a Photo ID Exception Form, the county board initiates a cure
process through which the voter is given notice of the missing information or documents
and an opportunity to resolve the issue in order to have their ballot counted. T at 774:6-
775:3.

23.  S.B. 824 further requires the State Board to conduct “an aggressive voter
education program concerning the provisions” of the law. S.B.824, sec. 1.5(a).

24.  This program includes mailing multiple notificaiions of the voter ID
requirement to all residences in the state; training county toards and precinct officials to
ensure uniform implementation; maintaining a public website with educational material for
the public regarding the Voter ID requirements; placing signage at early voting sites and
precinct polling locations notifying voters that “[a]ll registered voters will be allowed to
vote with or without a photo ID ceird”; and offering free seminars about the Photo ID
requirement upon request to 2ny interested organization. /d.

C. Implemezsiation of the Voter ID Law by the State Board

25.  The State Board has conducted and continues to conduct these activities.
See, e.g., DX335, 363-84, 390, 395-404; T at 606:17-607:13, 707:24-13:19.

26.  The State Board issued mail notifications to every household in the state
providing information about the Voter ID requirements. DX353. These notifications went
to over 4 million households in February of 2024, and a similar mailer will be sent to every
household in the state ahead of the general election in November of 2024. T at 709:7-

710:23.
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27.  The State Board maintains a public website with educational material for the
public, including materials regarding the Voter ID requirements. See, e.g., DX402.?

28.  The State Board’s website can be translated into 16 different languages,
including Spanish. T at 714:6-8; see also N.C. State Bd. Website Home Page “Select
Language” feature, available at www.ncsbe.gov, last visited June 21, 2024.

29.  The State Board provides Spanish language forms, instructions, and posters
related to Voter ID. T at 714:15-715:16; see, e.g., DX530, 536.

30.  The State Board conducts significant outreach efforis to educate the public
regarding Voter ID requirements through social media, press releases, and press
conferences, and through making Director Bell available for media appearances. T at
711:20-713:19.

31.  The State Board offers free seminars about the Voter ID requirements upon

request to any interested organizatiori. DX382, 412; T at 707:21-708:15.

2 Multiple witnesses referenced the State Board’s website, found at www.ncsbe.gov, multiple
times throughout the trial as a means by which the State Board communicates and educates the
public and advocacy groups, and provides instructions to county boards. See, e.g. T at 1066:18-
25-1067:1-5 (Marcus Bass, Executive Director of N.C. Black Alliance, agreeing that the State
Board’s website provides “up-to-date and accurate information about voting” and testifying that
his organization’s website links to the State Board’s). Its contents are publicly available official
state-government records, and it is readily accessible to the public, the parties, and the Court.
The Court confirmed with the State Board’s Executive Director Karen Brinson Bell that relevant
information, such as information regarding approved IDs for voting, guidance to poll workers,
and Numbered Memos, could be found on the website during Director Bell’s testimony. T at
730:18-731:3; 749:13-22. For these reasons, taking judicial notice of any relevant information
found therein is proper pursuant to Fed. R. Evid. 201, 803(8), and 902. See Philips v. Pitt Cnty.
Mem. Hosp., 572 F.3d 176, 180 (4th Cir. 2009) (providing courts “may properly take judicial
notice of matters of public record”).
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32.  The State Board provides signage that is placed at early voting sites and
precinct polling locations notifying voters that “[a]ll voters will be allowed to vote with or
without photo ID.” DX383 & 384. This signage is available in English and Spanish. /d.

33.  The State Board conducts training and provides guidance for county boards
and precinct officials regarding a variety of election topics, including the Voter ID
requirements. DX364-81, 391-93; T at 693:14-695:14; 695:23-697:20.

34.  State law requires statewide training be conducted before every primary and
general election in even years and before every municipal election in odd years. T at 693:5-
10; see also N.C.G.S. § 162-82.24(a).

35.  State law requires county board directors to attend these statewide trainings
and requires county board members to attend two conferences within their first two years
of having been appointed. T at 693:11-13: see also N.C.G.S. § 162-82.24(a).

36.  The State Board provides station guides and precinct official manuals, which
are template manuals for poll workers that county boards make available at polling sites.
T at 699:1-20; DX368, 373, 375. These guides include instructions on how to properly
administer the voter ID process. T at 700:3-7; DX368, 373, 375.

37.  On the day of primaries or general elections, the State Board ““activate[s]”
with North Carolina Emergency Management, which provides the State Board with
additional resources in all 100 counties. T at 703:22-24-704:1-4. State Board election
specialists are positioned around the state to help local county staff, and a call center for
the public is activated, in addition to a call center specifically for county boards. T at

704:1-5-14.
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38.  Ifissues arise on election day, the State Board has a tiered response procedure
through which it troubleshoots local issues. The procedure is structured such that the
Executive Director and State Board members can be included in decision making early on,
allowing for quick responses or authorization for emergency action if necessary. T at
704:23-705:10.

39.  Also on election day, the State Board has the ability to field concerns raised
by organizations whose mission is to protect voters and can immediately intervene with
the county boards if necessary. T at 754:11-16. If such organizaticus raise concerns or ideas
for improvement post-election, the State Board considers those and, if appropriate,
addresses and incorporates the suggestions into their guidance to the county board. T at
754:20-25 -755:1-12.

40. The State Board is involved in ongoing efforts, using a multifaceted
approach, to ensure that election laws, including those relating to S.B. 824°s voter ID law
and prevention of voter intimication, are implemented correctly. See generally T at 691-
759.

41.  Concerning the voter ID law in particular, when the State Board learned that
it was not being implemented properly and consistently by a handful of county boards
during the 2023 municipal election and March 2024 primary, it engaged in additional
training and issued additional guidance to correct those issues. See, e.g., T at 675:2-676:17;
578:1-679:9.

42.  For example, although not allowed by the voter ID law, one county board

questioned whether certain voters attested falsely on their photo ID exception forms that

9
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they lacked ID during the 2023 municipal elections. T at 675:5-9. The State Board took
steps to correct the board’s misapplication by providing that particular board with
individual instruction on the law. T at 675:9-10; 676:11-17.

43.  To ensure uniform implementation throughout the state, the State Board also
incorporated the incident as an example into statewide training to all county boards ahead
of the 2024 primaries, amended the governing Numbered Memo to ensure that kind of error
was not repeated, and incorporated the correction into the applicable permanent North
Carolina Administrative Code rule. T at 670:25-671:8; 675:2-676:17; 679:3-9; 694:19-
695:22; DX332, 406.

44.  As part of its efforts towards continucus improvement, the State Board
reviews incidents after each election to deterinine if additional training or guidance is
required and whether such efforts should be focused on one local county or incorporated
into statewide training, guidance, and Numbered Memos. T at 705:11-707:14; 756:9-13.

45.  If county board members fail to follow the law as instructed by the State
Board, such members ai¢ subject to removal for failure to carry out their duties, see
N.C.G.S. § 163-22(c), and they have been removed in the past. T at 756:23-757:11.

46.  The manner in which the State Board has implemented the voter ID law
allows all registered voters the opportunity to vote with or without a photo ID card,
consistent with S.B. 824. See S.B. 824, sec. 1.5(a).

47.  The State Board is properly implementing the provisions of S.B. 824.

DX335, 363-384, 390, 395-404.

10
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D. Voter ID During the 2023 Municipal Elections & March 2024 Primary

State Board Defendants incorporate by reference the factual stipulations agreed to
between the parties regarding the 2023 Municipal Elections and March 2024 Primary in
Part I-A, paragraphs 161-179, of the Joint Stipulations. [D.E. 299, 49 161-179]. That
section is supplemented with the following proposed findings of fact.

48.  Not all persons who vote a provisional ballot are subject to rejection for
reasons related to lacking a Photo ID. This is because a person is required to vote
provisionally for reasons unrelated to lack of ID, including when there is no record that the
person is a registered voter. See N.C.G.S. § 163-166.11; see also T at 729; 6-13.

49.  Many of the processes used during in-nerson provisional voting are the same
regardless of the reason the voter is required tc vote provisionally. T at 717-718:1-12. For
example, poll workers direct all provisionali voters to a special station, referred to as a help
desk, where their specific situation 1s addressed and where they are offered provisional
ballots. T at 717-718:12; 73¢:6-11.

50.  Situations can arise where a person appears to vote but lacks an ID and there
is no record of the individual being a registered voter. Under those circumstances, the
person would vote using a provisional ballot for two independent reasons. The person may
satisfy the voter ID requirement by submitting an ID exception form or by returning to the
county board with an ID. However, if county board staff are ultimately unable to verify the
person is registered to vote, the ballot would still not be counted, not because of the voter
ID requirements, but because they were not registered. T at 728:8-729:13; 738:11-24;

777:22-778:23.
11
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E. Plaintiffs’ Evidence Regarding Voting During the 2023 Municipal
Elections & March 2024 Primary

51.  Plaintiffs presented anecdotal evidence of instances during the 2023
Municipal Elections & March 2024 Primary in which voters may have encountered
difficulties voting in light of the photo ID requirement. See e.g., T at 274:25-285:24
(Rivers’s mother); 1021:3-1023:12 (Baker); 1117:10-1119:22 (Fletcher).

52. Witness Keith Rivers testified about his mother’s experience voting in the
2024 primary. T at 274:25-285:24. Mr. Rivers is president of a local N.A.A.C.P. chapter,
and his testimony indicated he was aware of the procedures for voting without an ID. T at
273;1-3. He described how he and his mother made 2 pian and chose to appear for in-
person voting during early voting, have her vote provisionally, then obtain a photo ID from
the county board, and later return with that 1T before canvass. T at 275:18-276:2; 284:19-
285:24. During this process, poll workers offered a provisional voting packet that included
aregistration form, which Mr. Rivers questioned because his mother was registered to vote.
T at 276:21-24. Although Mr. Rivers believed his mother was being given a registration
form as a voter ID requirement, this action by poll workers did not appear related to that
requirement, but rather the larger provisional voting process, as later testified to by Director
Bell in her testimony. T at 725:8-18; 726:10-25.

53.  Witnesses Cedric Baker and Robert Fletcher also voted in the 2024 primary
election. T at 1020:12, 1117:2. They both appeared at separate polling places on Election
Day with IDs that did not meet the statutory requirements for voting and were therefore

required to vote provisionally. Mr. Baker presented an expired ID, and Mr. Fletcher
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presented a temporary license. Neither was told he could vote using a Photo ID Exception
form, and both were incorrectly told they needed to return with an ID within three to four
days, not nine days. T at 1021:3-1023:9 (Mr. Baker); 1117:10-1119:22 (Mr. Fletcher). In
each instance, the poll workers’ actions do appear related to the photo ID requirement, but
do not reflect the law as it is written or as the State Board instructs it to be carried out. Jt.
Stips. 99 147, 149, 150 [D.E. 299, 94 147, 149, 150]; see also DX332 (Numbered Memo
2023-03).

54.  These instances were limited, do not constitute a r¢presentative sample, and
do not demonstrate any widespread, significant failure in the implementation of the photo
ID requirement by the State and county boards. With any law that must be implemented
by multiple jurisdictions—here, in North Carciina’s 100 counties and by poll workers in
thousands of locations, encountering miliions of voters—there are bound to be some
instances in which the law is not cairectly applied. Such instances are owing mostly to
human error and, while unfortunate, are to be expected. They do not demonstrate any
significant failure to train, prepare, or appropriately implement the law on behalf of the
State and county boards. Moreover, such instances are addressed and corrected over time
through training and experience. T at 705:11-707:14; 756:9-13.

F. Use of Voter ID Nationwide

55.  Voter ID laws became prevalent after the Carter-Baker Commission issued
areport in 2005 recommending their adoption. See Report of the Comm’n on Fed. Election
Reform, “Building Confidence in U. S. Elections,” pp. 18-21 (Sept. 2005) (provided at

DX320).
13
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56. Following the commission’s recommendation, and the United States
Supreme Court’s ruling in Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 198 (2008),
discussed below in the Conclusions of Law, implementation of voter ID laws surged
nationwide. As of 2019, 35 states have laws requesting or requiring voters to show some
form of identification at the polls. [D.E. 97-15, p. 2].

G. S.B. 824 and Poll Observers

57.  S.B. 824 allows political parties to designate 100 additional “at-large” poll
observers throughout the state who could observe voting in any location in the state,
regardless of their county of residence. S.B. 824, sec. 3.3, codified as § 163-45.1 (as
amended 2023).

58.  S.B. 824 does not increase the number of poll observers who can appear at
any particular voting location, which remains limited to three observers from the same
political party in the voting enclosiice at any time. See N.C.G.S. § 163-45.1(¢e); DX408,
Numbered Memo 2023-06, Election Observers, p. 3 (“No more than three observers from
the same political party siall be in the voting enclosure at any time.”).

59.  Before S.B. 824 was enacted, each political party was permitted to designate
10 additional ““at-large” poll observers for each county, as long as they were residents of
the county. N.C.G.S. § 163-45(e) (2018) (recodified in 2023 as N.C.G.S. § 45.1(e)).

60. S.B. 842 did not change the laws regulating observer behavior. See S.B. 842,

sec. 3.3.
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61.  Poll observers are identified prior to their service as an observer, and the list
is reviewed by elections staff, who can reject proposed observers based upon prior failure
to follow observer requirements. T at 740:4-25; 746:16-747:2

62.  Poll observers are required to wear a badge or name tag that identifies them
as observers at polling sites. T at 743:15-18; see N.C.G.S. § 163-45(d) (2023) (granting
the State Board the authority to require badges).

63.  Observers must check in with the precinct judge at the polling site before
starting service, and they are restricted in their movement and what they can do. Their
compliance with these restrictions is monitored by the Judge. T at 743:4-744:6.

64.  Poll observers are expressly prohibited from:

(1)  Look[ing] at, photograph|ing], videotap[ing], or otherwise
record[ing] the image of any voter’s marked ballot.

(2)  Imped[ing] the ingress or egress of any voter into the voting
place.

(3) Inhibit[ing} or interfer[ing] with any election official in the
performance of his or her duties, including interfering with the
transport of sealed ballot boxes, election equipment, or election
results to the county board of elections.

(4)  Engag[ing] in electioneering.
(5) Mak[ing] or receiv[ing] phone calls while in the voting place.
N.C.G.S. § 163-45.1(h) (2023).

65.  No persons, including observers, are allowed to “photograph, videotape, or
otherwise record the image of any voter within the voting enclosure, except with the

permission of both the voter and the chief judge of the precinct.” N.C.G.S. § 163-166.3(c).
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66. Any persons, including observers, can be criminally prosecuted if they
interfere with the duties of, assault, intimidate, or attempt to intimidate election officials.
N.C.G.S. § 163-274(a)(4), (5); id. § 163-275 (10), (11).

67.  Any persons, including observers, who “interfere with, or attempt to interfere
with, any voter when inside the voting enclosure” or “when marking his ballots” can be
criminally prosecuted. N.C.G.S. § 163-273(a)(3) and (4).

68. Interference with voters includes questioning them in the voting place.
DX408, p. 8.

69. Individuals are prohibited from harassing anyone in the voting place or
surrounding buffer zone. N.C.G.S. § 163-166.4(a).

70.  Conduct considered voter intimidaiion is a crime under both state and federal
law. See N.C.G.S. § 163-274(a)(7); see aiso 18 U.S.C. § 594; 52 U.S.C. § 20511(1); 52
U.S.C. § 10307(b).

71.  Voter intimidation punishable by law includes any “conduct that would make
a voter reasonably fearfil, threatened, or coerced during the voting process” and can take
many forms. DX408, pp. 8-10 (providing examples).

72.  Precinct judges at the polling sites are granted broad authority to “conduct
[elections] fairly and impartially, and they shall enforce peace and good order in and about
the place of registration and voting.” N.C.G.S. § 163-47(a) (emphasis added).

73.  Precinct judges are required to keep voting places “open and unobstructed”;

“prevent and stop improper practices and attempts to obstruct, intimidate, or interfere with
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any person in registering or voting”; and “prevent riots, violence, tumult, or disorder.”
N.C.G.S. § 163-48.

74.  If an observer were to interfere with voting, attempt to intimidate a voter, or
otherwise engage in any prohibited conduct, the precinct judge can intervene and remove
them. T at 744:2-23.

75.  Precinct judges have the authority to call upon law enforcement to assist
them and to order the arrest of any person violating these laws. See N.C.G.S. § 163-48.

76.  The State Board provides extensive guidance to couinty boards for training
precinct judges and other poll workers regarding their duiies to control conduct in the
polling site, including their authority to monitor, intervene, and remove observers who
engage in prohibited conduct. T at 748:6-750:12.

77.  In particular, Numbered Memo 2023-06, entitled “Election Observers,”
provides detailed descriptions of poli workers’ duties and prohibited conduct, with citations
to relevant legal authorities, and instructs poll workers on the procedure for removal of
observers who engage in misconduct. DX408.

H. Evidence Plaintiffs Presented, Which They Claimed Supported Their
Challenge to S.B. 824’s Poll Observer Provision

78.  The evidence Plaintiffs presented at trial, which they claimed supported their
challenge to S.B. 824’s poll observer provision, consisted solely of anecdotal accounts
about instances of voter intimidation. See, e.g., T at 302:21-305:22 (Burney); 568:3-577:13

(Caldwell); 1049:3-1050:12 (Bass); PX1881.
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79.  Those instances related to unlawful behavior by third parties were either not
reported to poll workers, who have authority to police polling place conduct, at the time
the incidents occurred, or occurred outside the polling site. /d.

80.  Plaintiffs’ witness Danell Burney testified regarding an incident inside the
polling site in which an observer in Guilford County walked by a line of voters and stared
at them in an intimidating manner. T at 302:21-305:22. But, as State Board Director Bell
testified, this behavior is considered prohibited conduct by the State Board. The precinct
judge thus could have intervened and removed the observer, it the conduct had been
reported when it occurred. T at 744:7-23.

81.  While any instance of voter intimidation should not be tolerated, the
instances testified to at trial cannot be decined a representative sample and, more
importantly, did not result from any chenge to the law governing poll observers in S.B.
824, which Plaintiffs challenge in this case.

L. S.B. 824 and Vuter Challenges

82.  Under Nerthi Carolina law, voters can challenge another voter’s ballot based
on that voter’s lack of residency, being underage, not having completed a felony sentence,
not being a U.S. citizen, and not being “who he or she represents himself or herself to be.”
See N.C.G.S. §§ 163-85(c) and -87.

83.  S.B. 824 adds to these grounds an authorization to challenge voters for not
presenting “photo identification in accordance with G.S. 163A-1145.1.” S.B. 824, sec.

3.1(c), codified as § 163-87(5).
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84.  Section 163A-1145.1 (now recodified at section 163-166.16) includes the
photo identification requirements and the exceptions for presenting photo ID: reasonable
impediments, natural disaster displacement, and religious objection to photographs. See
N.C.G.S. § 163-166.16(d), (e). It also includes the opportunity for a voter to comply with
the photo ID requirement by casting a provisional ballot and returning to the county board
of elections later with an ID. Id. § 163-166.16(c).

85.  The additional challenge provision regarding photo ID enacted by S.B. 824
allows a voter to object if poll workers are not following the law requiring voters to “present
photo identification” in accordance with section 163-166.1¢. S.B. 824, sec. 3.1(c); see also
T 753:6-21.

86.  The additional challenge provision regarding photo ID enacted by S.B. 8§24
does not allow a voter to challenge whethesi another voter qualifies for one of the exceptions
to presenting photo identification that are also found in §163-166.16. S.B. 824, sec. 3.1(c);
see also T at 753:6-21.

87.  The challeige provision added by S.B. 824 does not apply to photo ID
exception forms, the veracity of any given voter’s reasonable impediment, or the
provisional ballot cure process. S.B. 824, sec. 3.1(c).

88.  Director Bell confirmed in her testimony that this is the law and how the

State Board instructs county boards to implement the law. T at 753:6-21.
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J. Plaintiffs’ Lack of Evidence Supporting Their Challenge to S.B. 824’s
Challenge Provision

89.  Plaintiffs failed to present any evidence supporting their challenge to S.B.
824’s challenge provision.

K.  North Carolina’s System of Voting

State Board Defendants incorporate by reference the factual stipulations agreed to
between the parties regarding North Carolina’s System of Voting in Part I-A, paragraphs
151-160, of the Joint Stipulations. [D.E. 299, 99 151-160]. That section is supplemented
with the following proposed finding of fact.

90.  North Carolina’s entire voting system provides numerous opportunities and
ample time for the public to vote. [See D.E. 299, 95 151-160].

II. CONCLUSIONS OF LAW

A. Plaintiffs’ Claims

91. In Count One of their Complaint, Plaintiffs allege that S.B. 824 violates
section 2 of the Voting Rights Act, 42 U.S.C. § 1973 (“VRA™) because the voter
identification requirements, expansion of poll observers, and expansion of voter challenger
eligibility will disparately impact minority voters, resulting in the denial of the right to vote
and dilution of minority voting strength. [D.E. 1, 9§ 105-124].

92.  In Count Two, Plaintiffs allege that S.B. 824 violates the Fourteenth
Amendment because the same provisions were enacted with the intention to suppress the

votes of minorities by imposing a substantial burden on the right to vote. /d.,  125-136.
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93. In Count Three, Plaintiffs allege that S.B. 824 violates the Fifteenth
Amendment because the same provisions will result in the denial of the right to vote to
minority voters, and were enacted with intent to suppress the votes of African Americans.
1d., 99 137-14e.

94.  For relief, Plaintiffs seek a declaration that S.B. 824 violates the VRA, the
Fourteenth Amendment, and the Fifteenth Amendment, and a permanent injunction halting
implementation by State Board Defendants. Id., § 147. Plaintiffs also request that this
Court retain jurisdiction under Section 3(c) of the VRA to review and approve any and all
future voting qualifications, standards, practices, and procedures implemented in the State
to preclear each as not having the purpose or effect of denying the right to vote on account
of race or not being in violation of the VRA. [d.

B. Plaintiffs’ Evidence Does Not Show Discriminatory Intent.

1. Applicable Law

95.  S.B. 824 is a facially neutral law that contains no overt classification based
on race. Accordingly, io prevail on a discriminatory intent claim, Plaintiffs must prove
that the circumstances surrounding the enactment of the law and the law’s impacts
demonstrate that the law was motivated by an intent to burden minority voters. See Village
of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 26667 (1977).

96.  In assessing Plaintiffs’ claim using the relevant factors detailed in Arlington
Heights, the Court must first determine whether a statute that is facially neutral regarding
race or ethnicity was enacted with discriminatory intent. N.C. State Conf. of the NAACP

v. Raymond, 981 F.3d 295, 303 (4th Cir. 2020).
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97. At this first stage, a defendant is not required to prove that a new law
“cleanse[d] the discriminatory taint” of a different, prior law that was invalidated. Id. at
304. A “new voter-ID law” is not presumed “‘fatally infected’ by the unconstitutional
discrimination of a past voter-ID law that has been struck down.” Id. (quoting Veasey v.
Abbott, 888 F.3d 792, 801 (5th Cir. 2018)). For that reason, the Fourth Circuit has
explicitly acknowledged that its decision invalidating a previous voter ID law did not
“freeze North Carolina election law in place,” and that the North Carolina legislature has
the authority under the federal constitution to modify its election !aws based on legitimate,
nonracial motivations. McCrory, 831 F.3d at 241.

98.  Only after a plaintiff proves that a law was enacted with a discriminatory
purpose does the Court proceed to the second sten, where the burden shifts to the defendant

(133

to prove that “‘the law would have been enacted without’ racial discrimination.” Raymond,
981 F.3d at 303 (quoting Hunter v. Underwood, 471 U.S. 222,228 (1985)). “It is only then
that judicial deference to the icgislature ‘is no longer justified.”” Id. (quoting Arlington

Heights, 429 U.S. at 265-66).

2. Impact of S.B. 824’s Voter ID Law

99.  An “important starting point” of the discriminatory-intent analysis is whether
the law bears more heavily on a racial minority. Arlington Heights, 429 U.S. at 266.

100. Plaintiffs failed to show that S.B. 824 has a substantial enough impact to
support their Fourteenth and Fifteenth Amendment claims. That is because the

ameliorative provisions found in S.B. 824 allow any voter to cast a ballot, with or without
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a photo ID, such that the burdens imposed by the law on voters who lack identification are
minimal.
a) The preliminary injunction record was made part of
the trial record, and in reviewing that same record on
appeal, the Fourth Circuit previously determined
Plaintiffs were unlikely to show sufficient, legally
relevant disparate impact.

101. When commencing the present action, Plaintiffs moved for a preliminary
injunction, which was granted by this Court. [D.E. 91, 97, 120, 123, 124]. Upon review of
this Court’s order granting that injunction and the underlying reccrd, however, the Fourth
Circuit dissolved the injunction in NAACP v. Raymond, 98" F.3d 295.

102. Indissolving the preliminary injunction, the Fourth Circuit explained that the
operation of the voter ID law’s provisions, and ¢specially the law’s provisions that ensure
that voters of all races may cast a ballot even without ID, is critical to the discriminatory
intent analysis. /d. at 309.

103. One of the centerpieces of Plaintiffs’ disparate impact evidence at the
preliminary injunction stage was expert testimony based upon the State Board’s no-match
analysis showing that North Carolina’s African-American population disproportionately
lacked qualifying IDs. [See, e.g., D.E. 73, pp. 30-31].

104. The Fourth Circuit in Raymond determined Plaintiffs did not establish a
likelihood of success, even though it accepted this Court’s finding that “minority voters

disproportionately lack the types of ID required by the 2018 Voter-ID Law.” Raymond,

981 F.3d at 309.

23

Case 1:18-cv-01034-LCB-LPA Document 338 Filed 07/01/24 Page 23 of 39



105. The Fourth Circuit indicated that this type of disproportionality should be
considered along with the three provisions in North Carolina’s voter ID law intended to
ameliorate the law’s impact, which that court found “go ‘out of [their] way to make its
impact as burden-free as possible.”” Id. at 309 (quoting Lee v. Virginia State Bd. of
Elections, 843 F.3d 592, 603 (4th Cir. 2016))). According to the Court, these provisions
should not be discounted because they require additional time and money, considering they
impose burdens similar to or not significantly greater than those associated with voting
itself. See id. at 309 (“For most voters who need them, the inconvenience of making a trip
to the [DMV], gathering the required documents, and posiirg for a photograph surely does
not qualify as a substantial burden on the right to vote, or even represent a significant
increase over the usual burdens of voting.” (quoting Crawford v. Marion Cty. Election Bd.,
553 U.S. 181, 198 (2008)). Nor did the Court believe the provisions should be discounted
on grounds of poor enforcement, as poor enforcement does not reflect a legislature’s intent.
Id. at 310.

106. The Court also found, based upon the preliminary injunction record in this
case, that North Carolina’s voter ID law is in fact “more protective of the right to vote than
other states’ voter-ID laws that courts have approved.” Id. The Court cited as an example
its own opinion upholding a Virginia law that included only two of the three mitigating
provisions contained in S.B. 824. Id. (citing Lee, 843 F.3d 592).

107. In fact, the weight of authority, as cited in Raymond, demonstrates laws with
mitigating provisions similar to S.B. 824’s sufficiently ameliorate any potentially disparate

impact enough to withstand claims of discriminatory intent. In addition to relying on Lee,
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the Court in Raymond pointed out that a three-judge panel of the District Court of the
District of Columbia upheld South Carolina’s voter ID law that included very similar
provisions for free IDs and a reasonable-impediment procedure. Id. (citing South Carolina
v. United States, 898 F. Supp. 2d 30, 32 (D.D.C. 2012)). It also noted that the Eleventh
Circuit upheld Alabama’s voter-ID law that included free IDs and a cure mechanism but
lacked a reasonable-impediment exception. Id. (citing Greater Birmingham Ministries v.
Sec’y of State for Alabama, 966 F.3d 1202, 1213 (11th Cir. 2020)).3
b) Evidence presented at trial regarding the 2023
municipal elections and the Moarch 2024 primary

established that the voter D law’s ameliorative
provisions had only a miniz:al impact on voters.

108. According to the Joint Stipulations; when put into practice, as the voter ID
law was for the 2023 municipal elections and the March 2024 primary, the ameliorative
provisions led to only a minimal impact on voters’ ability to cast a ballot. [D.E. 299,
161-179].

109. According t¢c those stipulations, only 1,185 in-person voters out of
approximately 1.8 million voters cast a provisional ballot for reasons related to photo ID
in the March 2024 primary—Iess than 6.6 ballots out of every 10,000 cast. [D.E. 299, q

173]. Of those, only 477 were not ultimately counted. See id. at § 179. Thus, the total

3 The Greater Birmingham Ministries decision was subsequently vacated and considered en banc
by the Eleventh Circuit. The full court agreed that the Alabama law was not enacted with
discriminatory intent, despite the absence of the reasonable-impediment provision. Greater
Birmingham Ministries v. Sec'y of State for State of Alabama, 992 F.3d 1299, 1327-28 (11th Cir.
2021).
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ballots not counted in the recent primary was 477 in-person ballots out of 1.8 million, or 1
in 3,774 voters. See id. In other words, the photo ID requirement did not stop 99.97% of
voters who appeared to vote from voting. /d.

110. Even assuming that each of the 477 ballots not counted out of the 1.8 million
cast resulted solely from voter ID’s operation, this amounts to a minimal impact on the
right to vote.

111.  Similar numbers were found for the 2023 municipal elections. One in 2,476
ballots or 0.04 percent of in-person voters did not have their baliots counted by reason of
the photo ID requirement. Id. at  162-70. In those elections, 99.96% of voters who
appeared to vote were able to have their vote counted. /d.

112. Now that the voter ID requirement has been implemented in two sets of
elections, the actual statistical evidence noted above establishes that S.B. 824°s
ameliorative provisions in practice actually do minimize the impact on voters.

113. The resulting minimal impact of S.B. 824 reflects a level of burden that is in
line with or not significantly greater than the usual burdens associated with voting. See
Raymond, 981 F.3d at 309.

114.  Such minimal impact is insufficient to support a facial challenge alleging

disparate impact.
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c) The evidence Plaintiffs presented at trial was mostly
anecdotal and failed to demonstrate disparate impact.

115. Prior to the trial in this matter, the Court ordered that the entire record from
the preliminary injunction phase, which the Fourth Circuit had already found failed to
establish a disparate impact, was part of the trial record. (See T at 51).

116. Plaintiffs presented no legally significant evidence of disparate impact at trial
beyond what the Fourth Circuit had already found unpersuasive when reviewing the
preliminary injunction record in Raymond.

117. The anecdotal evidence Plaintiffs did present regarding voters’ experiences
evinced at most errors in how the county boards administered the voter ID law. It did not
reflect implementation of the law as written or as instructed by the State Board. See Parts
I-E.

118. Plaintiffs offered insufficient evidence to show that S.B. 824 was incorrectly
enforced in any widespread manrner.

119. More importaitly, to the extent a voter’s ballot was not counted due to an
error in administration of law by a county board member, staff, poll worker, or other
volunteer, that evidence is not relevant in assessing the disparate impact of the law under
the Arlington Heights analysis, as it reflects implementation inconsistent with the law as
written.

120. To the extent that evidence has any relevance, it would be to show that the
resulting impact or effects were attributable to errors in administration of the law and not

to the law itself.
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121. Moreover, evidence that county board members, staff, poll workers, or other
volunteers administered the law incorrectly or inconsistently, or administered the State
Board’s directives incorrectly or inconsistently, is not legally relevant to determining the
General Assembly’s motives. See Raymond, 981 F.3d at 310.

122. It follows that the evidence Plaintiffs presented at trial failed to substantiate
their claim that S.B. 824’s voter ID law or poll observer provision has a disparate impact.

123. Also, some of Plaintiffs’ witnesses expressed concerns about the difficulties
voters have encountered or may encounter in attempting to obta:n a qualifying ID or in
attempting to vote with the ID requirement in place, even if the law is followed as written.
These concerns included a lack of transportation, not having the documents necessary to
obtain a driver’s license, the inability to photocopy your ID for the purpose of absentee-
by-mail voting, being affected by a natural disaster, having your ID stolen, forgetting your
ID, having a religious objection, deziing with family obligations, being disabled, and not
being able to afford the fee to obtain a driver’s license or other documents needed to obtain
an ID. T at 120:24-121:1; 127:23-128:10; 131; 134; 282:20-25; 383:13-14; 868:19-21;
899:3-7; 1120:6-7; 1126:4-23; 1127:26; 1130:8-10, 16-19.

124. However, the overwhelming majority of the concerns expressed at trial have
been addressed by the expansive list of IDs other than a driver’s license that qualify and
the voter ID law’s ameliorative provisions, as well as other aspects of the law. See N.C.G.S.
§§ 163-82.8A(d)(2) and -166.16; see also N.C.G.S. §§ 20-37.7(d)(2) (authorizing DMV to

issue no fee ID cars to be used for voting), and 161-10(a)(8) (providing that registered
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voters without birth certificates or driver’s licenses can receive one for free if needed for
the purpose of obtain a photo voter ID).

125. In addition, as both the United States Supreme Court and the Fourth Circuit
concluded, those burdens associated with obtaining a qualifying ID are similar to or not
significantly greater than “the usual burdens of voting.” Raymond, 981 F. 3d at 309
(quoting Crawford, 553 U.S. at 198).

126. Finally, based upon the guidance the Fourth Circuit provided in Raymond,
which binds this Court, the concerns expressed regarding the cperation of the voter ID
law’s ameliorative provisions as written are insufficient as a matter of law to allow this
Court to discount those provisions in its disparate impact analysis. See id. at 309-10.

3. Historical Background

127. North Carolina has a long and shameful history of racial discrimination. See
McCrory, 831 F.3d at 223. A relevant part of that history is H.B. 589, a prior law that
included a voter ID requirement, which the Fourth Circuit partially invalidated as racially
discriminatory. See id. 2t 223. Moreover, in the last ten years, courts, including this one,
have concluded that considerations of race have predominated in North Carolina’s
redistricting process. See, e.g., Harris v. McCrory, 159 F. Supp. 3d 600 (M.D.N.C. 2016),
aff’d, 137 S. Ct. 1455 (2017); Covington v. North Carolina, 316 F.R.D. 117 (M.D.N.C.
2016), aff’d, 137 S. Ct. 2211 (2017).

128. As the Fourth Circuit recognized in Raymond, “North Carolina's historical

background favors finding discriminatory intent[.]” Raymond, 981 F.3d at 305.
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129. Nevertheless, for the purpose of the Arlington Heights analysis, the Court is
required to weigh this history in its proper context, and to recognize it is but one portion of
the Court’s analysis and not dispositive on its own. Id.; see also Mobile v. Bolden, 446
U.S. 55, 74 (1980) (“[P]ast discrimination cannot, in the manner of original sin, condemn
governmental action that is not itself unlawful”).

4. Sequence of Events and Legislative History

130. The Fourth Circuit concluded in Raymond that nothing in the record
regarding the sequence of events leading to the enactment cf S.B. 824 supported the
conclusion that the law was enacted with discriminatory intent. Raymond, 981 F.3d at 305.

131. In granting Plaintiffs a preliminary injuriction, this Court acknowledged, and
the Fourth Circuit agreed, that “there were no procedural irregularities in the sequence of
events leading to the enactment of the 201¢ Voter-ID Law.” Id. The Fourth Circuit added,
“the remaining evidence of the legisiative process otherwise fails to ‘spark suspicion’ of
impropriety in the 2018 Voter-ID Law’s passage.” Id. (quoting Arlington Heights, 429
U.S. at 269).

132. In its analysis of the legislative history of S.B. 824, the Fourth Circuit
similarly reached the conclusion that “[t]he 2018 Voter-ID Law's legislative history is
otherwise unremarkable.” See id. at 308-09.

133. No evidence was presented at trial that would support different conclusions
than those reached by the Fourth Circuit in Raymond.

134.  The Fourth Circuit’s conclusions regarding these factors therefore control

this Court’s analysis.
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135. Plaintiffs have therefore failed to prove S.B. 824°s voter ID law was passed
with discriminatory intent under Arlington Heights.

5. Nonracial Justification

136. Alternatively, assuming instead for the sake of argument that Plaintiffs
carried their burden, “the legislature’s actual nonracial motivations . . . alone can justify
the legislature’s choices.”” Id. at 303 (quoting McCrory, 831 F.3d at 221).

137. Legislators from both parties recognized S.B. 824 was required to implement
the state constitution’s new mandate that voters present a photographic ID to vote. See
November 26, 2018 Transcript of the Joint Legislative Eiections Oversight Committee
(D.E. 97-16, pp. 5-6; DX068 at 5-6); November 28, 2018 Transcript from the Second
Reading on the Senate Floor, Second Reading (7d., p. 170; also DX069 at 48); December
4, 2018 Transcript of the House Elections and Ethics Committee (id., p. 345; also DX072
at 105).

138. Likewise, the legislative record shows proponents of S.B. 824 asserted that
the legislation would beip bolster voter confidence in elections. December 4, 2018
Transcript of the House Elections and Ethics Committee (id., pp. 313, 334-38, 342-44, 354-
56, 492-93; DX072); December 5, 2018 Transcript of the House Floor Second and Third
Reading (id., pp. 522-23, 527, 532; DX074).

139. The Fourth Circuit and other courts, including the Supreme Court in
Crawford, have repeatedly held that safeguarding voter confidence is a valid justification
for a voter ID requirement. See Crawford, 553 U.S. at 197, 204 (op. of Stevens, J.); see

also Lee, 843 F.3d at 602, 606—07; Frank v. Walker, 768 ¥.3d 744, 750 (7th Cir. 2014).
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6. Observer Provision

140. Plaintiffs presented no evidence establishing that S.B. 824’s expansion of the
number of people who would be eligible to serve as poll observers burdens any particular
group of voters, nor did they present evidence showing that this change was enacted for
the purpose of burdening any particular group.

141. The anecdotal evidence Plaintiffs did present regarding voters’ experiences
was largely vague, unparticularized, and speculative. Where specific, the evidence
consisted of instances of unlawful behavior by third parties or behavior outside the polling
place. In addition, the instances inside polling sites were wunireported to those precinct poll
workers with the authority to police such behavicr at the time it occurred. Most
importantly, the reported incidents did not result from the change in the law Plaintiffs
challenge in this case. Observers existed before the law was enacted, and before and after
the law was enacted, only 3 observeis from a political party, at most, are eligible to attend
a voting site. The law merely increased the number of people a party is eligible to draw
from to observe a voting site. See Part [-H.

142. Specifically, S.B. 824 did not alter the number of observers who may enter a
polling site (3), how observers must conduct themselves, including strictly prohibited
behaviors, or the poll workers’ authority to enforce those laws by removal from the site
and arrest of the observer. Thus, S.B. 824’s only substantive change to poll observers
(allowing a political party to designate additional persons to serve as poll observers) has

no appreciable burden on voters. See Part I-G.
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143. Plaintiffs failed to prove their claims related to S.B. 824’s poll observer
provision.

7. Challenge Provision

144. Plaintiffs presented no evidence establishing that S.B. 824’s challenge
provision burdens any particular group of voters, nor did they present evidence showing
that it was enacted for the purpose of burdening any particular group.

145. As a result, Plaintiffs failed to prove their claims related to S.B. 824’s voter
challenge provision.

146. In conclusion, with respect to Plaintiffs’ Cla‘tas Two and Three, challenging
portions of S.B. 824 as unconstitutional under the Fourteenth and Fifteenth Amendment,
for the foregoing reasons, Plaintiffs did not carry their burden of proving that the
challenged provisions of S.B. 824 were enacted with an intent to discriminate.
Accordingly, these claims fail.

C. S.B. 824 Does Mot Deny an Equal Opportunity to Vote Under the VRA.

147. Plaintiffs tailed to satisfy their burden in proving that the challenged portions
of S.B. 824 violate § 2 of the Voting Rights Act.

1. Applicable Law

148. To prevail on a VRA §2 claim, plaintiffs are required to satisfy the factors
set forth in the U.S. Supreme Court’s recent decision in Brnovich v. Democratic Nat’l

Comm., 141 S. Ct. 2321 (2021), which heightened the standard plaintiffs must meet.
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149. Brnovich held that when analyzing rules pertaining to the time, place, and
manner of voting, like S.B. 824, a court must consider “several important circumstances”
when determining “whether voting is ‘equally open’ and affords equal ‘opportunity.”” Id.
at 2338. Those factors are considered in turn below.

2. Size of the Burden

150. The Court first considers the size of the burden imposed by the challenged
voting rules. /d. In undertaking this consideration, the Supreme Court acknowledged in
Brnovich that “every voting rule imposes a burden of some sort.” Id. For instance,
“[v]oting takes time and, for almost everyone, some travel, even if only to a nearby
mailbox. Casting a vote, whether by following the directions for using a voting machine or
completing a paper ballot, requires compliance with certain rules.” Id. The mere
inconvenience of the usual burdens of voting is not enough to demonstrate a violation of
§ 2. Id. (citing Crawford, 553 U. S at 198).

151. The Conclusions of Law in Parts II-B-2, -3 and -4 above are incorporated
herein.

152. The Conclusions of Law in Part II-B-2 and the findings of fact supporting
them establish that the burden imposed upon voters by S.B. 824 is small. This is especially
true considering that the reasonable impediment provisions allow any voter to vote without
a qualifying photo ID simply by filling out a form, without further action required.

153. This conclusion tracks with the Fourth Circuit’s conclusion in Raymond that
S.B. 824’s ameliorative provisions “make [the law’s] impact as burden-free as possible.”

Raymond, 981 F.3d at 309 (quoting Lee, 843 F.2d at 603) (internal brackets omitted).
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154. As evident in Conclusions of Law in Parts II-B-3 and -4 and the findings of
fact supporting them, Plaintiffs failed to establish S.B. 824’s poll observer and challenge
provisions present any burden to voters.

155. For these reasons, consideration of this factor points toward a determination
that S.B. 824 does not violate § 2.

3. Use of Voter ID Laws

156. The Court next considers “the degree to which a challenged rule has a long
pedigree or is in widespread use in the United States[.]” Brnovics, 141 S. Ct. at 2338-39.

157. The implementation of voter identification laws in the majority of States
undoubtedly constitutes “widespread use in the United States.” Brnovich, 141 S. Ct. at
2339; see infra Findings of Fact 9 54-55.

158. For this reason, consideration of the use of voter ID laws points toward a
determination that S.B. 824 does not violate § 2.

4. Size of the Disparity

159. The Couri aiso takes into account “[t]he size of any disparities in a rule’s
impact on members of different racial or ethnic groups.” Brnovich, 141 S. Ct. at 2339.

160. However, intrinsic societal differences in employment, wealth, and education
can mean that “even neutral regulations, no matter how crafted, may well result in some
predictable disparities in rates of voting and noncompliance with voting rules.” Id. “[T]he
mere fact that there is some disparity in impact does not necessarily mean that a system is

not equally open or that it does not give everyone an equal opportunity to vote.” Id.

35

Case 1:18-cv-01034-LCB-LPA Document 338 Filed 07/01/24 Page 35 of 39



161. Regarding this consideration, Conclusions of Law in Part II-B-2, -3, and -4
and the supporting Findings of Fact above are incorporated herein.

162. For the reasons discussed in those conclusions of law, consideration of this
factor points toward a determination that S.B. 824 does not violate § 2.

5. North Carolina’s Entire Voting Systems

163. Next, the Court considers “the opportunities provided by a State’s entire
system of voting when assessing the burden imposed by a challenged provision.”
Brnovich, 141 S. Ct. at 2339.

164. In Brnovich, the Supreme Court found Arizena’s opportunities to vote by
mail and early vote for nearly a month before the election to be especially persuasive in
showing that the burdens imposed on Election Day voters by the laws in question were
modest. Id. at 2344.

165. By comparison, North Carolina’s voting system provides numerous
opportunities and ample time jor the public to vote. This is evident in North Carolina’s
election laws generally, see N.C.G.S. ch. 163, and more specifically in the Joint Stipulation
and Part I[-K of the Findings of Fact above detailing various aspects of the State’s voting
system.

166. Accordingly, a review of North Carolina’s voting system points toward a
determination that S.B. 824 does not violate § 2.

6. State’s Interests

167. Finally, the Court reviews “the strength of the state interests served” by S.B.

&24. Brnovich, 141 S. Ct. at 2344.
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168. The Supreme Court recognized in Brnovich that preventing voter fraud is a
“strong and entirely legitimate state interest,” because even the perception of fraud “can
undermine public confidence in the fairness of elections and the perceived legitimacy of
the announced outcome.” Id. at 2340.

169. In addition, North Carolina voters believed a voter ID law was a necessary
addition to North Carolina’s election laws, as reflected in their approval of the addition to
the state Constitution of a voter ID amendment, along with a requirement that the General
Assembly enact a photo ID law. N.C. Const. art. VI, 9 2(4), 3(2); [D.E. 299, 4 19-21].

170. The State’s legislature had a legitimate interest in, and indeed an obligation
to, implement the amendment.

171. This factor also weighs in favor of finding no violation of § 2.

172. Consideration of the Brrevich factors detailed above establishes that
Plaintiffs did not present sufficient evidence to support their claim brought under § 2 of the
VRA.

173. In conclusion, with respect to Plaintiffs’ Claim One alleging a violation of
the VRA, for the foregoing reasons, Plaintiffs did not carry their burden of proving that the

challenged provisions of S.B. 824 violate the VRA. Accordingly, this claim fails.
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PROPOSED
ORDER

IT IS HEREBY ORDERED AND ADJUDGED that:

1.

4.
5.
IT IS FURTHER ORDERED that all claims by Plaintiffs are DISMISSED
WITH PREJUDICE and judgment shall be entered in favor of Defendants and against

Plaintiffs.

The portions of S.B. 824 challenged in this action do not violate the
Fourteenth or Fifteenth Amendments to the United States Constitution.

The portions of S.B. 824 challenged in this action do not violate § 2 of the

VRA.

Plaintiffs’ request for a permanent injunction is DENIED.

Plaintiffs’ request for relief under § 3(c) of the VRA is DENIED.

Plaintiffs’ request for attorneys’ fees is DENIED.

Respectfully submitted this the 1st day of July, 2024.
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