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Defendants filed a notice of supplemental authority attaching League of Women
Voters v. Thurston, 2023 WL 6446015 (W.D. Ark. Sept. 29, 2023), but Thurston is a federal
district court decision adjudicating a challenge brought under the U.S. Constitution and has
nothing to say about the test to apply to Plaintiffs’ claims, which are brought under the
Kansas Constitution and based on its unique text, which differs significantly from the
federal constitution (where the right to vote is implied, rather than explicit), as well as this
Court’s precedent.

As has been discussed, the balancing test applied by federal courts to claims
challenging state laws under the federal constitution is shaped by concerns of comity that
are not present when a state court is interpreting its own constitution and applying it to its
own state’s laws. The decision in Thurston, tioreover, illustrates another reason why
Anderson-Burdick is a bad fit for Kansas:t'is not even consistently applied by the federal
courts. Thus, in Thurston, although the court acknowledged that an “alarming” percentage
of ballots were rejected because of the Arkansas law in question, it found that, under the
Eighth Circuit’s particularly stringent and subjective version of Anderson-Burdick, “the
relevant question is not the number of voters disqualified, but rather the number who were
unable to become qualified with reasonable effort.” /d. at *12. It is not clear what “number”
of impacted voters would be too many, nor what “reasonable effort” means, and this version
of Anderson-Burdick appears unique to the Eighth Circuit. Indeed, the Thurston court
recognized the case may have come out differently in a different circuit. See id. (citing
Democratic Executive Committee of Florida v. Lee, 915 F.3d 1312, 1320 (11th Cir. 2019)).

In sum, if Thurston is useful here it is because it illustrates the malleability and



unpredictability of the Anderson-Burdick test, even as applied by federal courts. In
addition, it was decided on summary judgment, with a full factual record. Here, the district

court dismissed at the outset. Under any standard, granting the motion to dismiss was error.
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