
No. 21-124378-A 

             

 

 

IN THE COURT OF APPEALS OF THE STATE OF KANSAS 

 

           

 

LEAGUE OF WOMEN VOTERS; LOUD LIGHT; KANSAS APPLESEED 

CENTER FOR LAW AND JUSTICE; and  

TOPEKA INDEPENDENT LIVING RESOURCE CENTER 

 

Plaintiffs-Appellants 

 

v. 

 

SCOTT SCHWAB, in his official capacity as Kansas Secretary of State; and 

DEREK SCHMIDT, in his official capacity as Kansas Attorney General 

 

Defendants-Appellees 

           

 

BRIEF OF APPELLEES 

           

 

Appeal from the District Court of Shawnee County, Kansas 

Honorable Teresa Watson, District Judge 

District Court Case No. 2021-CV-000299 

           

 

 Bradley J. Schlozman (KS Bar #17621) 

  HINKLE LAW FIRM LLC 

  1617 N. Waterfront Parkway, Ste. 400 

  Wichita, KS 67206 

  Telephone: (316) 660-6296 

  Facsimile: (316) 264-1518 

 Email: bschlozman@hinklaw.com 

    

 

 

Oral Argument Requested: 15 minutes 

  

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



i 
 

TABLE OF CONTENTS 
 

I. NATURE OF THE CASE ....................................................................... 1-2 
 
II. STATEMENT OF THE ISSUES ............................................................... 2 
 
III. RELEVANT FACTS ................................................................................ 2-5 
 
IV. ARGUMENT AND AUTHORITIES ................................................... 5-42 
 

K.S.A. 25-2438(a)(2) ........................................................................................... 5 
K.S.A. 25-2438(a)(3) ........................................................................................... 5 

 
Issue 1: Did the district court commit reversible error in rejecting 

Plaintiffs’ proposed interpretation of K.S.A. 25-2438(a)(2) 
 and (3) as turning on the subjective view of the listener? .......... 5 

A. Standard of Review ............................................................... 5 

Gen. Bldg. Contractors, L.L.C. v. Bd. of Shawnee Cnty. Comm’rs,  
275 Kan. 525, 66 P.3d 873 (2003). ........................................................... 5, 6 
Comanche Cnty. Hosp. v. Blue Cross of Kan., Inc., 228  
Kan. 364, 613 P.2d 950 (1980) ..................................................................... 6 
 

B. Analysis .................................................................................. 6 

 State v. Hobbs, 301 Kan. 203, 340 P.3d 1179 (2015) ................................... 8 
 Elonis v. United States, 575 U.S. 723 (2015) .......................................... 9, 10 
 Morissette v. United States, 342 U.S. 246 (1952) ......................................... 9 

Kan. Pub. Emps. Ret. Sys. v. Reimer & Koger Assocs., Inc.,  
262 Kan. 635, 941 P.2d 1321 (1997) .......................................................... 10 
State v. Van Hoet, 277 Kan. 815, 89 P.3d 606 (2004) ................................ 10 
Agnew v. Gov’t of D.C., 920 F.3d 49 (D.C. Cir. 2019) ............................... 11 
BankVest Capital Corp., 360 F.3d 291 (1st Cir. 2004) ............................... 11 
S.E.C. v. Familant, 910 F. Supp.2d 83 (D.D.C. 2012) ................................ 11 
State v. Chavez, 292 Kan. 464, 254 P.3d 539 (2011) .................................. 12 

 Kan. Const. Bill of Rights § 3 ....................................................................... 6 
 Kan. Const. Bill of Rights § 11 ..................................................................... 6 
 K.S.A. 25-2438(a)(2) ..................................................................... 6, 8, 10, 11, 12 
 K.S.A. 25-2438(a)(3) ..................................................................... 6, 8, 10, 11, 12 
 K.S.A. 21-5202(i) .......................................................................................... 8 
 K.S.A. 21-5202(f) .......................................................................................... 8 

 
 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



ii 
 

Issue 2: Did the district court err as a matter of law in concluding that 
Plaintiffs are not entitled to temporary injunctive relief because 
they could not show a likelihood of success on the merits, and an 
irreparable injury in the absence of such relief, on their claim that 
K.S.A. 25-2438(a)(2)-(3) violates their freedom of speech under 
Section 11 of the Kansas Constitution’s Bill of Rights? ........... 12 

 
A. Legal Standard Governing a Motion for Temporary 

Injunction ............................................................................. 12 

Downtown Bar and Grill, LLC v. State, 294 Kan. 188, 273 P.3d 709 
(2012) .......................................................................................................... 13 
Schuck v. Rural Tel. Serv. Co., Inc., 286 Kan. 19, 80 P.3d 571 (2008) ...... 13 
Heideman v. S. Salt Lake City, 348 F.3d 1182 (10th Cir. 2003) ................. 13 
Leiker v. Gafford, 245 Kan. 325, 778 P.3d 823 (1989) ............................... 13 
Marshall v. Barlow’s, Inc., 429 U.S. 1347 (1977) ...................................... 13  
New Motor Vehicle Bd. of Cal. v. Fox, 434 U.S. 1345 (1977) .................... 13 
K.S.A. 25-2438(a)(2) ................................................................................... 12 
K.S.A. 25-2438(a)(3) ................................................................................... 12 

 
B. Analysis ................................................................................ 14 

1. Anderson-Burdick Provides the Proper Level of Scrutiny .. 14 
 

Anderson v. Celebrezze, 460 U.S. 780 (1982)................................. 14, 15, 17 
Burdick v. Takushi, 504 U.S. 428 (1992) .................................................... 14, 15 
Meyer v. Grant, 486 U.S. 414 (1988) .......................................................... 14 
Buckley v. Am. Const. Law Found., Inc., 552 U.S. 182 (1999) ................... 14 
Ohio Democratic Party v. Husted, 834 F.3d 620 (6th Cir. 2016) ............... 15 
ACLU v. Santillanes, 546 F.3d 1313 (10th Cir. 2008) ................................ 15 
Crawford v. Marion Cty. Election Bd., 553 U.S. 181 (2008) ..................... 15 
Utah Republican Party v. Cox, 892 F.3d 1066 (10th Cir. 2018) .......... 15, 17 
Ams. for Prosperity Found. v. Bonta, 141 S. Ct. 2373 (2021) .................... 16 
United States v. Alvarez, 567 U.S. 709 (2012) ............................................ 16 
K.S.A. 25-2438 ............................................................................................ 16 

 
2. Kansas Supreme Court Would Not Dictate Strict Scrutiny 

Review ....................................................................................... 17 
 

Hodes & Nauser v. Schmidt, 309 Kan. 610, 440 P.3d 46 (2019) ......... 17, 18, 19 
Matter of A-B, 313 Kan. 135, 484 P.3d 226 (2021) .................................... 18 
Hilburn v. Enerpipe Ltd., 309 Kan. 1127, 442 P.3d 509 (2019) ................. 19 
State v. Russell, 227 Kan. 897, 610 P.2d 1122 (1980) ................................ 20 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



iii 
 

State Bd. of Nursing v. Ruebke, 259 Kan. 599, Syl. ¶ 12, 913 P.2d 142  
(1996) .......................................................................................................... 20 
Burdick v. Takushi, 504 U.S. 428 (1992) ................................................ 20, 21 
Storer v. Brown, 415 U.S. 724 (1974) ......................................................... 21 
Elonis v. United States, 575 U.S. 723 (2015) .............................................. 21 
U.S. Const. Amend. I .................................................................................. 20 
Kan. Const. Bill of Rights, § 1 .............................................................. 18, 19 
Kan. Const. Bill of Rights § 3 ..................................................................... 19 
Kan. Const. Bill of Rights § 11 ................................................................... 19 
K.S.A. 25-2438(a) ........................................................................... 19, 20, 21 
 

 
3. The State Has Strong and Legitimate Interests in K.S.A.  

25-2438 ................................................................................ 21 
 
McIntyre v. Ohio Elections Comm’n, 514 U.S. 334 (1985) ........................ 21 
Meyer v. Grant, 486 U.S. 414 (1988) .......................................................... 22 
Voting for Am., Inc. v. Steen, 732 F.3d 382 (5th Cir. 2013) ....................... 22 
Va. v. Am. Booksellers Ass’n, Inc., 484 U.S. 383 (1988) ............................ 22 
Timmons v. Twin Cities Area New Party, 520 U.S. 351 (1997) ................. 22 
Brnovich v. Democratic Nat’l Comm., 141 S. Ct. 2321 (2021) .................. 22 
Munro v. Socialist Workers Party, 479 U.S. 189 (1986) ............................ 22 
State v. Hinnenkamp, 57 Kan. App.2d 1, 446 P.3d 1103 (2019) ................ 23 
Los Angeles v. Patel, 576 U.S. 409 (2015) ................................................. 23 
Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442 
(2008) .......................................................................................................... 23 
K.S.A. 25-2438 ............................................................................................ 21 
Elizabeth Jenney, Scammers Impersonate Election Officials in MD, 
Patch.com (Oct. 30, 2020), available at https://patch.com/maryland/across-
md/ scammers-impersonate-election-officials-md-attorney-general .......... 23 
City of Phoenix Alert on Election Impersonation (Aug. 12, 2015), available 
at https://www.phoenix.gov/news/ cityclerk/900 ........................................ 23 

 
4. Existence of Similar State Statute Is Irrelevant ................... 24 

McCullen v. Coakley, 573 U.S. 464 (2014) .......................................... 24, 25 
K.S.A. 21-5917(a) ....................................................................................... 24 
K.S.A. 25-2438(a) ....................................................................................... 24 
K.S.A. 25-2438 ...................................................................................... 24, 25 

 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



iv 
 

5. Plaintiffs’ Case Law Citations Are Readily Distinguisha-
ble ............................................................................... 25 
 

League of Women Voters v. Hargett, 400 F. Supp.3d 706 (M.D. Tenn.  
2019) ...................................................................................................... 25, 26 
Project Vote v. Blackwell, 455 F. Supp.2d 694 (N.D. Ohio 2006) ............. 26 
League of Women Voters of Fla. v. Browning, 863 F. Supp.2d 1155 (N.D. 
Fla. 2012) ............................................................................................... 26, 27 
VoteAmerica v. Schwab, No. 21-2253-KHV, 2021 WL 5918918  
(D. Kan. Dec. 15, 2021) .............................................................................. 27 
Priorities USA v. Nessel, 462 F. Supp.3d 792 (E.D. Mich. 2020) .............. 27 
Priorities USA v. Nessel, 487 F. Supp.3d 599 (E.D. Mich. 2020) .............. 27 
Democracy N.C. v. N.C. State Bd. of Elections, 476 F. Supp.3d 158 
(M.D.N.C. 2020) ................................................................................... 27, 28 
K.S.A. 25-2438 ................................................................................ 25, 27, 28 

 
6. Public Interest Does Not Justify Award of Temporary 

Injunctive Relief ...................................................................... 28 
 

Maryland v. King, 567 U.S. 1301 (2012) .................................................... 29  
New Motor Vehicle Bd. of Cal. v. Fox, 434 U.S. 1345 (1977) .................... 29 
Ayotte v. Planned Parenthood of N. New England, 546 U.S. 320 (2006) .. 29 
 
Issue 3: Did the district court err as a matter of law in denying Plaintiffs’ 

motion for a preliminary injunction on the grounds that K.S.A.  
25-2438(a)(2)-(3) is unconstitutionally overbroad in contravention 
of Section 11 of the Kansas Constitution’s Bill of Rights? .......... 30 

 
Matter of A.B., 313 Kan. 135, 484 P.3d 226 (2021) ................................... 30 
State v. Bollinger, 302 Kan. 309, P.3d 1003 (2015)) .................................. 30 
State v. Martens, 279 Kan. 242, 106 P.3d 28 (2005) .................................. 30 
State v. Whitesell, 270 Kan. 259, 1 P.3d 887 (2000) ................................... 30 
State v. White, 53 Kan. App. 2d 44, 384 P.3d 13 (2016) ............................ 30 
United States v. Alvarez, 567 U.S. 709 (2012) ............................................ 31 
Herbert v. Lando, 441 U.S. 153 (1979) ...................................................... 31 
Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974) ...................................... 31 
U.S. Postal Serv. v. Gregory, 534 U.S. 1 (2001)......................................... 31 
Sheldon v. Bd. of Educ., 134 Kan. 135, 4 P.2d 430 (1931) ................... 31, 32 
Kosik v. Cloud Cnty. Comm. Coll., 250 Kan. 507, 827 P.2d 59 (1992) ...... 32 
United States v. Chem. Found., 272 U.S. 1(1926) ...................................... 32 
State, ex rel. Stephan v. Martin, 230 Kan. 759, 641 P.2d (1982) ............... 32 
Virginia v. Hicks, 539 U.S. 113 (2003) ....................................................... 32 
State v. Thompson, 237 Kan. 562, 701 P.2d 694 (1985) ............................. 32 
State v. Chavez, 292 Kan. 464, 254 P.3d 539 (2011) .................................. 33 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



v 
 

United States v. Williams, 553 U.S. 285 (2008) .......................................... 33 
State v. Williams, 299 Kan. 911, 329 P.3d 400 (2014) ............................... 34 
Kan. Const. Bill of Rights § 11 ................................................................... 30 
K.S.A. 25-2438(a)(2) ............................................................................. 30, 33 
K.S.A. 25-2438(a)(3) ............................................................................. 30, 33 
K.S.A. 25-2438 ............................................................................................ 30, 32 
K.S.A. 25-2438(a)(1) ................................................................................... 33 

 
Issue 4: Did the district court err as a matter of law in denying Plaintiffs’ 

motion for a preliminary injunction on the grounds that K.S.A. 25-
2438(a)(2)-(3) is void for vagueness pursuant to Section 10 of the 
Kansas Constitution’s Bill of Rights? ............................................ 34 

 
State v. Jenkins, 311 Kan. 39, 455 P.3d 779 (2020) ....................... 34, 35, 37 
State v. Richardson, 289 Kan. 118, 209 P.3d 696 (2009)) .................... 34, 35 
United States v. Williams, 553 U.S. 285 (2008) .............................. 34, 36, 37 
Leiker v. Gafford, 245 Kan. 325, 778 P.3d 823 (1989) ......................... 35, 36 
Matter of A.B., 313 Kan. 135, 484 P.3d 226 (2021) ................................... 36 
State v. Bollinger, 302 Kan. 309, P.3d 1003 (2015)) .................................. 36 
Downtown Bar and Grill, LLC v. State, 294 Kan. 188, 273 P.3d  
709 (2012) ................................................................................................... 36 
Broderick v. Oklahoma, 413 U.S. 601 (1973)................................................... 36 
League of Women Voters of Fla. v. Browning, 575 F. Supp.2d 1298  
(S.D. Fla. 2008) ............................................................................................ 37, 39 
Grayned v. City of Rockford, 408 U.S. 104 (1972) ..................................... 37, 38 
Colten v. Kentucky, 407 U.S. 104 (1972) .......................................................... 37 
Am. Commc’ns Ass’n v. Douds, 339 U.S. 382 (1950)) ..................................... 37 
Coates v. City of Cincinnati, 402 U.S. 611 (1971) ............................... 37, 38 
State v. Bryan, 259 Kan. 143, 910 P.2d 212 (1996) .............................. 37, 38 
State v. Valdiviezo-Martinez, 486 P.3d 1256 (Kan. 2021) .................... 38, 39 
State v. Harris, 311 Kan. 816, 467 P.3d 504 (2020) ................................... 38 
State v. Hearn, 244 Kan. 638, 772 P.2d 758 (1989) ................................... 39 
Hill v. Colorado, 530 U.S. 703 (2000) ........................................................ 39 
Boos v. Barry, 485 U.S. 312 (1988) ............................................................ 39 
Cameron v. Johnson, 390 U.S. 611 (1968) ................................................. 39 
Kovacs v. Cooper, 336 U.S. 77 (1949) ........................................................ 39 
Kan. Const. Bill of Rights § 10 ................................................................... 34 
K.S.A. 25-2438(a)(2) ................................................................................... 34 
K.S.A. 25-2438(a)(3) ................................................................................... 34 
K.S.A. 25-2438(a) ....................................................................................... 39 
 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



vi 
 

Issue 5:  Do the Plaintiffs have standing to pursue their constitutional 
challenge to K.S.A. 25-2438(a)(2)-(3)? ......................................... 40 

 
Creecy v. Kan. Dep’t of Revenue, 310 Kan. 454, 447 P.3d 959 (2019) ........... 40 
Kan. Nat’l Educ. Ass’n v. State, 305 Kan. 739, 387 P.3d 795 (2017) ........ 40 
K.S.A. 25-2438(a)(2) ................................................................................... 40 

 K.S.A. 25-2438(a)(3) ................................................................................... 40  
 

A. Standard of Review ............................................................. 40 

Creecy v. Kan. Dep’t of Revenue, 310 Kan. 454, 447 P.3d 959 (2019) ......... 40 

B. Analysis ................................................................................ 40 

Baker v. USD 229 Blue Valley, 979 F.3d 866 (10th Cir. 2020) .................. 40 
Susan B. Anthony List v. Driehaus, 573 U.S. 149 (2014) ..................... 40, 41 
Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289 (1979))......... 41 
Baker v. City of Overland Park, No. 101, 2009 WL 3083843, at *6  
(Kan. Ct. App. Sept. 25, 2009) .................................................................... 41 
Mink v. Suthers, 482 F.3d 1244 (10th Cir. 2007) .................................. 41, 42 
Bryant v. Woodall, 363 F. Supp.3d 611 (M.D.N.C. 2019) ......................... 41 
Ward v. Utah, 321 F.3d 1263 (10th Cir. 2003) ........................................... 42 
K.S.A. 25-2438(a)(2) ................................................................................... 40 
K.S.A. 25-2438(a)(3) ................................................................................... 40 
K.S.A. 25-2438(a) ....................................................................................... 41 
 

CERTIFICATE OF SERVICE ........................................................................... 43 
  
  
 
 
 
 
 
 
 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



1 
 

I. – NATURE OF THE CASE 

 This lawsuit represents an entirely manufactured dispute.  Neither Plaintiffs-Appellants 

nor their agents are at any risk of prosecution for undertaking the kind of conduct that they 

claim renders them criminally vulnerable under the recently adopted statute prohibiting the 

false representation of an election official.  Plaintiffs’ constitutional attack on the new statute 

appears to be rooted far more in policy and politics – endeavoring to undermine the legisla-

ture’s efforts at implementing reasonable election integrity measures, including minimizing 

voter confusion, helping safeguard the orderly administration of the election process, and 

enhancing public confidence in the fairness of that process – than in any legitimate concern 

about the chilling of their constitutionally protected rights. 

Plaintiffs seek to temporarily enjoin a perfectly valid criminal statute that prohibits 

individuals from knowingly engaging in conduct that conveys the false impression that they 

are an election official.  Despite the fact that this same conduct has been unlawful for more 

than a decade under a different statute, Plaintiffs insist they face an existential threat to 

their operations because the recently-passed statute allegedly adds a subjective component 

that could render them vulnerable to criminal prosecution if some naïve voter – notwith-

standing all Plaintiffs’ best efforts to avoid any misimpressions – happens to misconstrue 

their non-official status.  This embellished fear finds no support in the statutory text and 

would require the Court to ignore well-settled legal principles about how constitutional 

challenges to statutes must be evaluated.  Furthermore, there is absolutely no reasonable 
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basis for Plaintiffs to believe that they, or any of their members, are threatened with crim-

inal liability (let alone imminent criminal prosecution) under the new statute.  As a result, 

Plaintiffs do not even have standing to pursue this lawsuit. 

II. – STATEMENT OF THE ISSUES 

I. Did the district court commit reversible error in rejecting Plaintiffs’ proposed 
interpretation of K.S.A. 25-2438(a)(2)-(3) as turning on the subjective views 
of the listener? 
 

II. Did the district court err as a matter of law in concluding that Plaintiffs are not 
entitled to preliminary injunctive relief because they could not show a likelihood 
of success on the merits, and an irreparable injury in the absence of such relief, 
on their claim that K.S.A. 25-2438(a)(2)-(3) violates their freedom of speech 
under Section 11 of the Kansas Constitution’s Bill of Rights?  
 

III. Did the district court err as a matter of law in denying Plaintiffs’ motion for a 
preliminary injunction on the grounds that K.S.A. 25-2438(a)(2)-(3) is uncon-
stitutionally overbroad in contravention of Section 11 of the Kansas Consti-
tution’s Bill of Rights? 

 
IV. Did the district court err as a matter of law in denying Plaintiffs’ motion for a 

preliminary injunction on the grounds that K.S.A. 25-2438(a)(2)-(3) is void for 
vagueness pursuant to Section 10 of the Kansas Constitution’s Bill of Rights? 

 
V. Do the Plaintiffs have standing to pursue their constitutional challenge to K.S.A. 

25-2438(a)(2)-(3)? 
 

III. – RELEVANT FACTS 

Plaintiffs have asserted a facial constitutional challenge to H.B. 2183, § 3(a)(2)-(3), 

now codified at K.S.A. 25-2438(a)(2)-(3), which prohibits individuals who are not election 

officials from knowingly engaging in conduct that either (i) gives the appearance of being 

an election official or (ii) that would cause another person to believe that such individual 

is an election official.  Plaintiffs devote nearly eight pages of their opening brief – which, 

ironically, is more than twenty pages longer than the memorandum they filed in support of 
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their motion for a temporary injunction in the district court – to an irrelevant recitation of 

their organizational background, the legislative debates that culminated in the passage of 

this statute, and the level of voter turnout in Kansas in 2020.  None of that discussion has 

any bearing on the issues before the Court.  This case presents a relatively straightforward 

exercise of statutory interpretation, and the bulk of Plaintiffs’ Statement of Facts section is 

little more than an exercise in distraction and rhetoric. 

 Plaintiffs readily acknowledged in the affidavits submitted in connection with their 

preliminary injunction motion that they never knowingly attempt to misrepresent election 

officials in any of their organizational activities.  For example, Jacqueline Lightcap, the 

co-president of the League of Women Voters of Kansas (the “League”), explicitly stated: 

“At each in-person and virtual event, the Kansas League members have always represented 

themselves as such, and not local elections officials.”  (R. I, 115 at ¶ 25).  Similarly, Davis 

Hammet, the president and executive director of Loud Light, conceded that he and his 

group’s fellows and volunteers “always identified [themselves] as affiliated with Loud 

Light and not any governmental organization,” (R. I, 123 at ¶ 23); (accord R. I, 122 at ¶¶ 

19-20).  Caleb Smith, the Integrated Voter Engagement Director at the Kansas Appleseed 

Center for Law and Justice, Inc. (“Kansas Appleseed”), likewise noted that the members 

of his organization “always correctly identify [themselves] as affiliated with Kansas Apple-

seed, and not any governmental office or body.”  (R. I, 131 at ¶ 18).  And Ami Hyten, the 

executive director of the Topeka Independent Living Resource Center (“TILRC”), stated 

unequivocally, “Nobody – not myself, nor anyone else I’m aware of – wants to be mistaken 

for an election official, and to my knowledge, if anyone at the [TILRC] has been mistaken 
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for an election official, we have moved swiftly to correct that misunderstanding. Nor am I 

aware of anyone at the [TILRC] or elsewhere intentionally misrepresenting themselves as 

an election official.”  (R. I, 142 at ¶ 26).   

Meanwhile, the Attorney General, who is the State’s chief law enforcement officer, 

asserted without reservation in the proceedings below that individuals will be subject to 

criminal prosecution for violating subsections (a)(2) or (a)(3) of K.S.A. 25-2438 only if 

they knowingly engage in activities intended to falsely give the appearance, or cause others 

to believe, that they are election officials.  (R. II, 110).  In other words, he emphasized, the 

“focus . . . is on the speaker, not on the subjective views of any particular listener,” and 

“the effect of the speaker’s conduct on any listener will necessarily be judged under an 

objective standard.”  (R. II, 110-11).  In making this definitive statement of prosecutorial 

intent, the Attorney General publicly disavowed the strained reading of the statute that the 

Plaintiffs advance in this lawsuit. 

The district court, after carefully evaluating the statutory text, held that the Plaintiffs 

had “downplay[ed] the word ‘knowingly’ in [K.S.A. 25-2438(a)] almost to the point of 

ignoring it.”  (R. III, 11).  The Court noted that the “statute requires a culpable state of 

mind on the part of the actor; there is no violation based solely on the subjective perception 

of a bystander.”  (Id.)  Coupled with Plaintiffs’ universal insistence that at no point had 

they, or would they, knowingly engage in the false misrepresentations proscribed by the 

statute, the Court found that their constitutional challenge could not withstand scrutiny.  

(R. III, 11-12) (“In light of their own evidence, it is difficult to credit Plaintiffs’ fear of 

prosecution for knowingly engaging in false representation through certain conduct when 
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Plaintiffs insist their members always correctly identify themselves as affiliates of their 

own organizations and not as government officials.”). 

The Court next pointed out that the State has a clear and well-established interest in 

deterring election fraud and protecting the integrity, efficiency, and public confidence in 

the election process.  (R. III, 12).  Particularly given that the challenged statutory provisions 

do not expose Plaintiffs to any legal risk from undertaking the kind of activities in which 

they purport to engage, the Court concluded that Plaintiffs’ claims must be evaluated under 

a rational basis standard, and the State’s interests easily meet that standard.  (R. III, 13).  

But the statute would also “pass more stringent scrutiny” if necessary, the Court found, and 

there was no conceivable basis for finding a violation of Section 11 of the Kansas Consti-

tution’s Bill of Rights.  (Id.)  For similar reasons, the Court also dispatched Plaintiffs’ 

overbreadth and vagueness attacks on the statute.  (R. III, 13-15). 

IV. – ARGUMENT AND AUTHORITIES 

The district court properly denied Plaintiffs’ motion for a temporary injunction.  Not 

only did the Court correctly interpret the proof requirements of K.S.A. 25-2438(a)(2) and (3) 

under the applicable principles of statutory construction, but it also rightly found that Plaintiffs 

had no basis – let alone a reasonable probability – for fearing an imminent, irreparable injury 

to any of their protected rights under the Kansas Constitution. 

Issue 1:  Did the district court commit reversible error in rejecting Plaintiffs’ proposed 
interpretation of K.S.A. 25-2438(a)(2)-(3) as turning on the subjective views of 
the listener?  
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A. Standard of Review 
 

The Court of Appeals reviews a district court’s denial of a temporary injunction for 

abuse of discretion.  Gen. Bldg. Contractors, L.L.C. v. Bd. of Shawnee Cnty. Comm’rs, 275 

Kan. 525, 541, 66 P.3d 873 (2003).  The burden is on the appellant to show that the district 

court abused its discretion.  Comanche Cnty. Hosp. v. Blue Cross of Kan., Inc., 228 Kan. 

364, 367, 613 P.2d 950 (1980).  The appellate court’s review of issues of statutory con-

struction, however, is unlimited.  Gen. Bldg. Contractors, 275 Kan. at 533.1 

B. Analysis 
 

Plaintiffs claim that the legislature’s new criminal prohibitions against individuals 

misrepresenting themselves as election officials will chill their free speech and association 

rights under Sections 3 and 11 of the Kansas Constitution because the statute allegedly has 

no intent element and thus leaves organizers “to guess as to when and whether their voter 

assistance and education activities might potentially be misperceived.”  (R. II, 231-32, at ¶ 

4).  Plaintiffs argue the statute’s definition of “false representation of an election official” 

is inherently subjective, thereby exposing them to criminal liability just because a voter 

mistakenly believes that he/she is communicating with an election official, notwithstanding 

all of Plaintiffs’ efforts to disabuse voters of any such mistaken impression.  (R. II, 260-

61, at ¶ 109).  As a result, Plaintiffs aver, they are “hinder[ed] from engaging in virtually 

all” of the voter registration and other voter educational activities that are core to their 

missions.  (Id.)  Plaintiffs have misread the statute and ignored traditional canons of 

                                                 
 1 This same standard of review applies to all of the issues in this appeal, rendering 
it unnecessary to repeat the standard elsewhere in the brief. 
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statutory construction in advancing this outcome-oriented interpretation.   

The thrust of Plaintiffs’ legal argument is that subsections (a)(2) and (a)(3) of K.S.A. 

25-2438 criminalizes communicative activity over which they have no control, i.e., how 

third-parties might perceive Plaintiffs’ status, even if mistaken.  The statute, reproduced 

below (adding our emphasis to key terms), does no such thing.   

(a) False representation of an election official is knowingly engaging in 
any of the following conduct by phone, mail, email, website or other 
online activity or by any other means of communication while not 
holding a position as an election official: 

 
(1) Representing oneself as an election official; 
 
(2) engaging in conduct that gives the appearance of being an 

election official; or 
 
(3)  engaging in conduct that would cause another person to believe 

a person engaging in such conduct is an election official. 
 
(b)  False representation of an election official is a severity level 7, 

nonperson felony. 
 
(c)  As used in this section, “election official” means the secretary of state, 

or any employee thereof, any county election commissioner or county 
clerk, or any employee thereof, or any other person employed by any 
county election office. 

 
The first sentence of the statute makes it clear that the only conduct being prohibited 

is an individual knowingly engaging in activities intended to falsely give the appearance 

that he/she is an election official or would cause a person to so believe.  The focus, in other 

words, is on the speaker, not on the subjective views of any particular listener.  Moreover, 

the effect of the speaker’s conduct on any listener will necessarily be judged under an 

objective standard.  The notion, therefore, that Plaintiffs’ members might be prosecuted 
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because some naïve citizen misapprehended their non-official status is inconsistent with 

the statutory text. 

Plaintiffs’ claim is further undermined by the Kansas criminal code’s definition of 

what it means to act “knowingly,” which makes clear that no violation can occur unless the 

speaker is affirmatively aware that his/her actions will lead to the false appearance.  Indeed, 

K.S.A. 21-5202(i) provides: 

A person acts “knowingly,” or “with knowledge,” with respect to the nature 
of such person’s conduct or to circumstances surrounding such person’s con-
duct when such person is aware of the nature of such person’s conduct or that 
the circumstances exist.  A person acts “knowingly,” or “with knowledge,” 
with respect to a result of such person’s conduct when such person is aware 
that such person’s conduct is reasonably certain to cause the result. (empha-
sis added). 
 

The subjective views of the listener are irrelevant. 

 The interpretation of the statute also must be considered in tandem with K.S.A. 21-

5202(f), which dictates that, “[i]f the definition of a crime prescribes a culpable mental 

state that is sufficient for the commission of a crime, without distinguishing among the 

material elements thereof, such provision shall apply to all the material elements of the 

crime, unless a contrary purpose plainly appears.”  Applied to K.S.A. 25-2438(a)(2), the 

term “knowingly” thus must apply to both engaging in the conduct and knowing that the 

conduct “gives the appearance of being an election official.”  Similarly, subsection (a)(3) 

must be read so that the term “knowingly” applies to both engaging in the conduct and 

knowing that the conduct “would cause another person” to believe the actor is an election 

official.  Cf. State v. Hobbs, 301 Kan. 203, 210, 340 P.3d 1179 (2015) (holding that K.S.A. 

21-5202(f) required prosecution to prove, for aggravated battery offense, that the defendant 
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both knowingly engaged in conduct and knew that the result of such conduct was 

reasonably certain).  It is not enough for a prosecutor to simply show that a bystander could 

mistakenly interpret a defendant’s words or actions. 

 Invoking their apparent mind-reader skills, Plaintiffs respond that they know from 

experience that, no matter how hard they try – as they insist they always do – to disabuse 

individuals that they are not election officials, some naïve voters will still believe them to 

hold such official status by virtue of the nature of their work.  (Br. 16).  It is difficult to see 

how a facial constitutional challenge can prevail based on a plaintiff’s telepathic insights.  

But even assuming that Plaintiffs and their affiliates had such aptitude and could be certain 

that members of the public will perceive them to be election officials despite their making 

no effort at all to create such a misrepresentation, a criminal conviction still would not be 

constitutionally permissible without the prosecution establishing that the speaker actually 

harbored a culpable mental state.  As the U.S. Supreme Court made clear in Elonis v. United 

States, 575 U.S. 723, 734 (2015), a basic principle of the criminal law is that “wrongdoing 

must be conscious to be criminal.” (citing Morissette v. United States, 342 U.S. 246, 250 

(1952)).  The Court explained: 

The central thought is that a defendant must be blameworthy in mind before 
he can be found guilty, a concept courts have expressed over time through 
various terms such as mens rea, scienter, malice aforethought, guilty 
knowledge, and the like.  Although there are exceptions, the “general rule” 
is that a guilty mind is a necessary element in the indictment and proof of 
every crime. We therefore generally “interpret criminal statutes to include 
broadly applicable scienter requirements, even where the statute by its terms 
does not contain them.”  Id. (citations and internal alterations omitted).  
 

A court, in fact, must “read into the statute” the requisite “mens rea which is necessary to 
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separate wrongful conduct from otherwise innocent conduct.”  Id. at 736 (quotations omit-

ted); accord Kan. Pub. Emps. Ret. Sys. v. Reimer & Koger Assocs., Inc., 262 Kan. 635, 

644, 941 P.2d 1321 (1997) (“The court must give effect to the legislature’s intent even 

though words, phrases or clauses at some place in the statute must be omitted or inserted.”) 

(quotation omitted). 

 The notion, therefore, any individual would be prosecuted – as the Attorney General 

emphatically represented in his briefing below will not occur – (let alone be convicted) for 

violating K.S.A. 25-2438(a)(2) or (3) despite making no intent to misrepresent his/her non-

official status strains all credulity and would necessitate a repudiation of the principles of 

statutory construction described above.  This is all the more true when the individual has 

affirmatively corrected any misapprehension of persons with whom he/she interacts.  No 

doubt, a prosecution under one of these subsections will be difficult.  It will necessarily 

need to be reserved for individuals who (unlike the Plaintiffs, at least according to the 

representations in their pleadings and affidavits), are consciously deceiving voters into 

believing that they are election officials when they are not.  But that high hurdle provides 

no basis for invalidating the statute. 

Plaintiffs’ surplusage/redundancy argument (Br. 18-19) also has no merit.  There is 

no question that courts “should avoid interpreting a statute in a way that part of it becomes 

surplusage” because “it is presumed that the legislature does not intend to enact useless or 

meaningless legislation.”  State v. Van Hoet, 277 Kan. 815, 826-827, 89 P.3d 606 (2004).  

The district court, however, did no such thing.  K.S.A. 25-2438(a) prohibits knowingly 

engaging in three distinct courses of conduct and a person could violate the statute by 
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knowingly engaging in acts that violate any one of them.  For example, the legislature could 

easily assume that someone who identifies himself to those approaching a voter registration 

table as the Kansas Secretary of State would violate subsection (a)(1) by “representing” 

himself as an election official.  Although this conduct may also violate Subsections (a)(2) 

and (a)(3), that overlap alone does not make the provisions superfluous.  See Agnew v. 

Gov’t of D.C., 920 F.3d 49, 57 (D.C. Cir. 2019) (“That the terms also substantially overlap 

does not contravene the surplusage canon, which must be applied with the statutory context 

in mind; after all, sometimes drafters do repeat themselves.”) (citations omitted); In re 

BankVest Capital Corp., 360 F.3d 291, 301 (1st Cir. 2004) (“There may be substantial 

overlap among the provisions of [a law], but redundancy is not the same as surplusage.”); 

S.E.C. v. Familant, 910 F. Supp.2d 83, 95 (D.D.C. 2012) (“Subsections may (and inevita-

bly do) overlap, but the surplusage canon is invoked only when the intersection of subsec-

tions becomes so great that one subsection renders another meaningless.”).  By the same 

token, if an actor chose not to overtly represent himself as the Secretary of State, but rather 

engaged in more indirect and/or subtle conduct designed to create a false appearance of 

election official status – e.g., by distributing campaign literature on official county letter-

head or being deliberately evasive as to their status when directing voters to engage in (or 

refrain from) conduct that is not mandated (or allowed) under state law – subsection (a)(1) 

would not be implicated but subsections (a)(2) or (a)(3) might be.2 

                                                 
 2 Plaintiffs’ brief reference to legislative history (Br. 20) by citing to one legislator’s 
disagreement with the new statute’s necessity is of no persuasive value in evaluating the 
proper scope of the statute.  Not only does the text speak for itself, but the full legislature 
clearly rejected the views of their colleague in passing the legislation. 
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And contrary to Plaintiffs’ insistence, those hypotheticals neither “prove their point” 

nor sound the death knell of these two subsections.  For all the reasons articulated above, 

the prosecution still would have to prove some sort of conscious effort by the actor to 

misrepresent his/her status as an election official to sustain a conviction under K.S.A. 25-

2438(a)(2) or (3).  To the extent there is any ambiguity on the issue, the rule of lenity would 

further protect Plaintiffs.  See State v. Chavez, 292 Kan. 464, 468, 254 P.3d 539 (2011) 

(“When there is reasonable doubt about the statute’s meaning, we apply the rule of lenity 

and give the statute a narrow construction.”). 

Issue 2:  Did the district court err as a matter of law in concluding that Plaintiffs are not 
entitled to temporary injunctive relief because they could not show a likelihood 
of success on the merits, and an irreparable injury in the absence of such relief, 
on their claim that K.S.A. 25-2438(a)(2)-(3) violates their freedom of speech 
under Section 11 of the Kansas Constitution’s Bill of Rights?  

 
A. Legal Standard Governing a Motion for Temporary Injunction 

Plaintiffs’ entire claim to relief in their pursuit of a temporary injunction is grounded 

on a strained, and ultimately legally insupportable, construction of the proof requirements 

in K.S.A. 25-2438(a)(2) and (3).  The district court rejected this unreasonable interpreta-

tion, and unless this Court takes a different view, all of Plaintiffs’ legal theories collapse.  

But even if this Court concludes that the focus of these new statutory provisions is targeted 

at the subjective views of the listener and not at the mental state of the speaker/actor, Plain-

tiffs still would not be entitled to a temporary injunctive relief because there is no conceiv-

able injury to them in light of the Attorney General’s publicly stated position as to how this 

statute will be enforced.  In other words, there is no likelihood of a prosecution under the 

Plaintiffs’ theory. 
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In order to receive temporary injunctive relief, five separate factors must be 

established:  (1) the movant is substantially likely to succeed on the merits; (2) the movant 

will suffer irreparable injury if the injunction is denied; (3) the movant lacks an adequate 

legal remedy, such as damages; (4) the movant’s threatened injury outweighs the injury 

that the defendant will suffer under the injunction; and (5) the injunction will not be adverse 

to the public interest.  Downtown Bar and Grill, LLC v. State, 294 Kan. 188, 191, 273 P.3d 

709 (2012).  The movant bears the heavy burden of proof in demonstrating the presence of 

each of these factors.  Schuck v. Rural Tel. Serv. Co., Inc., 286 Kan. 19, 24, 180 P.3d 571 

(2008). 

 To constitute irreparable harm, the movant’s injury must be “certain, great, actual, 

and not theoretical.”  Heideman v. S. Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003) 

(citation omitted).  “Irreparable harm is not harm that is merely serious or substantial.”  Id.  

Rather, “the party seeking injunctive relief must show that the injury complained of is of 

such imminence that there is a clear and present need for equitable relief to prevent 

irreparable harm.”  Id. (emphasis in original) (citation omitted).  Moreover, a statute under 

challenge is generally treated as presumptively constitutional.  Leiker v. Gafford, 245 Kan. 

325, 363-64, 778 P.3d 823 (1989).  The normal course is for the statute to remain in effect 

pending a final decision on the merits.  See Marshall v. Barlow’s, Inc., 429 U.S. 1347, 1348 

(1977); New Motor Vehicle Bd. of Cal. v. Fox, 434 U.S. 1345, 1352 (1977).  Only in the 

face of compelling equities with a demonstrable urgency can a litigant challenging a statute 

passed through the democratic process obtain a temporary injunction. 
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B. Analysis 

Given that all of Plaintiffs’ constitutional attacks on K.S.A. 25-2438(a)(2) and (3) 

are predicated on a misreading of what the statute permits and prohibits, there is no need 

for the Court to undertake a comprehensive analysis of Plaintiffs’ causes of action alleging 

an infringement of their free speech and association rights.  As long as Plaintiffs and their 

agents do not engage in conduct consciously designed to falsely represent themselves as 

election officials – as they insist they never do – there will be no violation of the statute.  

None of Plaintiffs’ constitutional rights, let alone their core political speech interests, are 

being violated.  Any chill Plaintiffs are experiencing is entirely manufactured, a product of 

their own imagination. 

1. Anderson-Burdick Provides the Proper Level of Scrutiny 

If the Court, notwithstanding Plaintiffs’ misconstruction of the statute, nevertheless 

opts to determine the proper standard for evaluating their constitutional claims, the most 

deferential review should be employed.  The Kansas Supreme Court has not spoken as to 

the proper legal standard in this context, and federal case law is not a model of clarity.  But 

certain guidelines do exist. 

Where a dispute revolves around the election process, courts typically apply the so-

called Anderson-Burdick test.  See Anderson v. Celebrezze, 460 U.S. 780 (1982); Burdick 

v. Takushi, 504 U.S. 428 (1992).  On the other hand, if the statute/regulation/policy being 

challenged targets core political speech, courts often invoke the so-called Meyer-Buckley 

framework.  See Meyer v. Grant, 486 U.S. 414 (1988); Buckley v. Am. Const. Law Found., 

Inc., 552 U.S. 182 (1999). 
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Anderson-Burdick utilizes a sliding scale / balancing test under which the court 

assesses the burden that a state’s regulation imposes on a plaintiff’s rights to free speech 

and/or association.  “[W]hen those rights are subjected to severe restrictions, the regulation 

is subject to strict scrutiny and must be narrowly drawn to advance a state interest of 

compelling importance.”  Burdick, 504 U.S. at 434.  But when those rights are subjected 

to reasonable, nondiscriminatory restrictions, the law is exposed to a far less searching 

review that is “closer to rational basis and the State’s important regulatory interests are 

generally sufficient to justify the restrictions.”  Ohio Democratic Party v. Husted, 834 F.3d 

620, 627 (6th Cir. 2016) (citing Burdick, 504 U.S. at 434).  “Regulations falling somewhere 

in between – i.e., regulations that impose a more-than-minimal but less-than-severe burden 

– require a ‘flexible’ analysis, weighing the burden on the plaintiffs against the state’s 

asserted interest and chosen means of pursuing it.”  Id. (quotation omitted). 

Meanwhile, courts must perform their review bearing in mind the fundamental 

principle that “states have wide latitude in determining how to manage their election 

procedures.”  ACLU v. Santillanes, 546 F.3d 1313, 1321 (10th Cir. 2008).  Indeed, when a 

state carries out its authority to regulate elections to ensure that they are fair and orderly, 

the resulting restrictions will “inevitably affect – at least to some degree – the individual’s 

right to vote and his right to associate with others for political ends.”  Anderson, 460 U.S. 

at 788; accord Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 198 (2008).  These 

burdens “must necessarily accommodate a state’s legitimate interest in providing order, 

stability, and legitimacy to the electoral process.”  Utah Republican Party v. Cox, 892 F.3d 

1066, 1077 (10th Cir. 2018). 
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Plaintiffs insist that their claim be subjected to “exacting scrutiny” because their 

activity amounts to core speech and thus is entitled to the highest level of constitutional 

protection.  (Br. 22-32).    The Meyer-Buckley test that Plaintiffs advocate applies “exacting 

scrutiny,” which requires a law targeting expressive activity to be narrowly tailored to serve 

a sufficiently important governmental interest in order to pass muster.  See Ams. for 

Prosperity Found. v. Bonta, 141 S. Ct. 2373, 2383-85 (2021) (evaluating constitutional 

challenge to California law requiring forced disclosure of names of organization’s donors); 

id. at 2383 (“While exacting scrutiny does not require that disclosure regimes be the least 

restrictive means of achieving their ends, it does require that they be narrowly tailored to 

the government’s asserted interest.”).   

But Meyer-Buckley has no role here because, as Defendants have noted at length, 

nothing in K.S.A. 25-2438 actually infringes on Plaintiffs’ constitutionally protected rights.  

When the statute is properly examined in light of its narrow scope, rather than the expansive 

reach that the Plaintiffs oddly urge the Court to embrace, there is no basis for suggesting 

that any core speech rights have been implicated or that any narrow tailoring of statutes is 

necessary.  In fact, other than proscribe the conscious misrepresentation of one’s status as 

an election official (i.e., lying) – which is clearly not protected activity, see United States 

v. Alvarez, 567 U.S. 709, 721 (2012) (“Statutes that prohibit falsely representing that one 

is speaking on behalf of the Government, or that prohibit impersonating a Government 

officer, also protect the integrity of Government processes, quite apart from merely 

restricting false speech” and are not protected by the First Amendment) – the statute does 

nothing to adversely impact Plaintiffs’ free speech rights. 
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Plaintiffs dismiss the Anderson-Burdick balancing test as insufficiently protective 

of their rights under the Kansas Constitution, but they fail to identify – and Defendants are 

unaware of – any historical antecedent in which the Kansas Supreme Court has subjected 

an election integrity measure to the kind of scrutiny that Plaintiffs propose here.  And for 

good reason.  The need for such a balancing test is rooted in the recognition that, when a 

state carries out its authority to regulate elections to ensure that they are both fair and 

orderly, the resulting restrictions will inevitably affect, inter alia, an individual’s “right to 

associate with others for political ends.”  Anderson, 460 U.S. at 788.  But these inherent 

burdens “must necessarily accommodate a state’s legitimate interest in providing order, 

stability, and legitimacy to the electoral process.”  Utah Republican Party v. Cox, 892 F.3d 

1066, 1077 (10th Cir. 2018). 

To eschew deference to the State on election-related matters – which is functionally 

what Plaintiffs advocate here by insisting that any state regulation of the electoral process 

that might touch on an individual’s speech or association rights must be subjected to strict 

scrutiny – would greatly compromise the State’s ability to ensure the integrity, fairness, 

efficiency, and public confidence in its elections.  And the Anderson-Burdick framework 

is fully capable of accommodating a constitutional challenge involving electoral processes, 

with the requisite level of scrutiny turning on the severity of the burden imposed by the 

challenged regulation. 

2. Kansas Supreme Court Would Not Dictate Strict Scrutiny Review 

Citing the Kansas Supreme Court’s recent decision in Hodes & Nauser v. Schmidt, 

309 Kan. 610, 624, 440 P.3d 46 (2019), Plaintiffs alternatively insist that Kansas state law 
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affords them greater protection than federal law, and that our state supreme court would 

mandate that their constitutional claims be evaluated under a strict scrutiny review standard 

because of the alleged fundamental rights involved.  (Br. 24).  Plaintiffs read far too much 

into that decision.   

 The Court in Hodes & Nauser confronted a constitutional challenge to an abortion 

statute under Section 1 of the Kansas Constitution’s Bill of Rights.  Parsing the scope of 

the “inalienable natural rights” language in that provision, the Court held that the explicit 

protection of “natural rights” in Section 1 afforded broader safeguards (in particular, to the 

right of personal autonomy) than the Federal Constitution’s Fourteenth Amendment.  309 

Kan. at 624-25.  The Court reached that conclusion only after taking a deep dive into both 

the historical roots of Section 1 and the understanding at common law as to the meaning 

of a “natural right” in this context.  Id. at 622-72.3   

                                                 
 3 The Court also held that statutes involving “suspect classifications” or “fundamen-
tal interests,” at least in the context of a natural right like personal autonomy, do not come 
cloaked in a presumption of constitutionality, but rather must be exposed to strict scrutiny 
inasmuch as “governmental infringement of a fundamental right is inherently suspect.”  
Hodes and Nauser, 309 Kan. at 673.  It is not clear, however, just how far the Court 
intended to extend this non-presumption of constitutionality in evaluating statutory attacks.  
Indeed, notwithstanding its decision in Hodes and Nauser, the Court last year expressly 
applied a presumption of constitutionality to a defendant’s constitutional vagueness chal-
lenge to the so-called “Romeo and Juliet” law, which prohibits certain groups of juveniles 
from engaging in voluntary sexual intercourse.  Matter of A-B, 313 Kan. 135, 138, 484 
P.3d 226 (2021).  In his concurring opinion, Justice Stegall questioned whether the Court 
had softened its approach on the presumption issue.  See id. at 148 (Stegall, J. concurring) 
(“Is today’s majority suggesting the right not to be convicted under a vague law is a second-
class right?  What about the right to equal protection under the law?”).  Ultimately, this 
Court need not take up the issue inasmuch as Plaintiffs’ constitutional claims all fail 
regardless of whether any presumptions are applied. 
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Plaintiffs here effectively seek to short-circuit the Supreme Court’s detailed analysis 

by suggesting that they can dictate heightened scrutiny of their claims merely by alleging 

that a statute encroaches on their fundamental rights.  According to Plaintiffs, the context 

of the asserted right is irrelevant.  To them, strict scrutiny is like a talisman, ready to be 

trotted out any time they allege the violation of a constitutional provision intended to safe-

guard a fundamental right.  That is not the law, and there is no basis for subjecting their 

claims in this case to strict scrutiny. 

Plaintiffs’ causes of action arising out of the election official impersonation statute 

allege violations of their freedom of speech and association under Sections 3 and 11 of the 

Kansas Constitution’s Bill of Rights.  Putting aside the fact that, as a matter of statutory 

text, the conduct in which Plaintiffs allegedly have engaged, and seek to continue, does not 

even contravene K.S.A. 25-2438(a) and that nothing in the statute prohibits Plaintiffs from 

undertaking activity in which they do not intend to misrepresent themselves as election 

officials, there is no historical or legal basis for evaluating Plaintiffs’ constitutional claims 

differently under the Kansas and U.S. Constitutions. 

In marked contrast to Section 1’s “natural rights” language discussed in Hodes & 

Nauser, or Section 5’s “inviolate” right to a jury trial elucidated in Hilburn v. Enerpipe 

Ltd., 309 Kan. 1127, 442 P.3d 509 (2019) (invalidating statutory cap on non-economic loss 

damages in personal injury actions as inconsistent with constitutional guarantee to jury 

trial), the rights to freedom of speech and association under Sections 3 and 11 of the Kansas 

Constitution’s Bill of Rights are no broader than their federal constitutional analogue in 

the First Amendment (applied to the states through the Fourteenth Amendment).  Compare 
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Kan. Const. Bill of Rights § 3 (“The people have the right to assemble, in a peaceable 

manner, to consult for their common good, to instruct their representatives, and to petition 

the government, or any department thereof, for the redress.”), and § 11 (“[A]ll persons may 

freely speak, write, or publish their sentiments on all subjects, being responsible for the 

abuse of such rights.”), with U.S. Const. amend. I (“Congress shall make no law . . . 

abridging the freedom of speech . . . or the right of the people peaceably to assembly, and 

to petition the Government for a redress of grievances.”). 

The Kansas Supreme Court, in fact, has explicitly held that Section 11 of the Kansas 

Bill of Rights is “generally considered coextensive” with the First Amendment when it 

comes to free speech rights.  State v. Russell, 227 Kan. 897, 899, 610 P.2d 1122 (1980).  

The Court added that, like the First Amendment, the freedom of speech guarantee in 

Section 11 “is not without certain limitations.”  Id. 

 Furthermore, K.S.A. 25-2438(a) must be considered and construed as part of an 

election-related regulation.  See State Bd. of Nursing v. Ruebke, 259 Kan. 599, Syl. ¶ 12, 

913 P.2d 142 (1996) (“A statute must be interpreted in context in which it was enacted and 

in light of legislature’s intent at that time.”).  If the contrary were true, the State would be 

severely hamstrung – if not often powerless – to enact legislation regulating the electoral 

process by the mere threat of a plaintiff raising a free speech / association challenge.  As 

the U.S. Supreme Court clearly explained in Burdick, 504 U.S. at 433, while “voting is of 

the most fundamental significance under our constitutional structure,” that does not mean 

that “the right to associate for political purposes through the ballot [is] absolute.”  (citations 

omitted).  “Common sense, as well as constitutional law, compels the conclusion that 
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government must play an active role in structuring elections; ‘as a practical matter, there 

must be a substantial regulation of elections if they are to be fair and honest and if some 

sort of order, rather than chaos, is to accompany the democratic processes.’” Id. (citing 

Storer v. Brown, 415 U.S. 724, 730 (1974)).  

 In any event, the Court need not definitively determine the proper standard of review 

for examining Plaintiffs’ attack on K.S.A. 25-2438(a) because the question is ultimately 

immaterial here.  The statutory text, as properly interpreted in conjunction with canons of 

statutory construction and principles regarding requisite mens rea requirements in criminal 

statutes – as outlined in Elonis, 575 U.S. at 734 – not only prohibits no core speech, but it 

does not even prohibit the conduct in which Plaintiffs allegedly engage.  No conceivable 

chilling of their speech and/or association rights, therefore, can result from this law.  No 

matter what standard of review the Court applies to Plaintiffs’ constitutional challenge to 

this statute must fail. 

3. The State Has Strong and Legitimate Interests in K.S.A. 25-2438 

Importantly, even in cases that do involve core political speech, the U.S. Supreme 

Court has emphasized the powerful interest that states have in preventing false statements 

and related election-related misconduct, particularly “during election campaigns when 

false statements, if credited, may have serious adverse consequences for the public at 

large.”  McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 349 (1985).  It is only when a 

state effectively bars substantially all speech, or at least the most effective means of 

communication, in pursuit of that objective has the Supreme Court exposed the law to 

exacting scrutiny and struck it down.  See id. at 357 (striking down Ohio’s prohibition 
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against distribution of anonymous campaign literature); Meyer, 486 U.S. at 422-28 

(invalidating Colorado’s restriction against paying circulators of initiative petitions, which 

had the effect of limiting the most effective means of reaching voters and impeding the 

proponents’ ability to place their issues on the ballot).  That is emphatically not what the 

Kansas statute does.  And to the extent a statute is “readily susceptible” to a narrowing 

construction that will allow it to survive a First Amendment / free speech constitutional 

challenge, the Court is required to construe the law in such manner.  Voting for Am., Inc. 

v. Steen, 732 F.3d 382, 397 (5th Cir. 2013) (citing Va. v. Am. Booksellers Ass’n, Inc., 484 

U.S. 383, 397 (1988)).   

Legislators felt these new statutory provisions were useful tools in helping prevent 

individuals from engaging in conduct designed to mislead the public and committing 

election-related mischief under the guise of official status.  The legislature, of course, had 

no legal obligation to develop a record of any problem before adopting the prophylactic 

legislation at issue here.  See Timmons v. Twin Cities Area New Party, 520 U.S. 351, 364 

(1997) (court does not require “elaborate, empirical verification of the weightiness of the 

State’s asserted justifications” for electoral regulations before upholding them); Brnovich 

v. Democratic Nat’l Comm., 141 S. Ct. 2321, 2348 (2021) (“State may take action to pre-

vent election fraud without waiting for it to occur and be detected within its own borders.”);   

Munro v. Socialist Workers Party, 479 U.S. 189, 195 (1986) (“Legislatures . . . should be 

permitted to respond to potential deficiencies in the electoral process with foresight rather 

than reactively.”); id. (“State’s political system [need not] sustain some level of damage 

before the legislature [can] take corrective action.”). 
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Plaintiffs suggest that Defendants were required to introduce evidence of these state 

interests in the district court.  Not only is that argument belied by the U.S. Supreme Court 

precedent referenced above, but it also ignores the fact that Plaintiffs have raised a facial 

attack on the statute.  “A facial challenge is an ‘attack on a statute itself as opposed to a 

particular application’ of that law.”  State v. Hinnenkamp, 57 Kan. App.2d 1, 4, 446 P.3d 

1103 (2019) (quoting Los Angeles v. Patel, 576 U.S. 409, 415 (2015)).  In contrast to as-

applied claims, there are no necessary findings of fact in a facial challenge.  Id.  With 

facial attacks, “courts must interpret a statute in a manner that renders it constitutional if 

there is any reasonable construction that will maintain the Legislature’s apparent intent.”  

Id. Such claims are disfavored and are generally resolved early in the proceeding because 

they typically rest on speculation, run contrary to the principle of judicial restraint, and 

threaten to short-circuit the democratic process by preventing laws representing the will of 

the people from being implemented.  Wash. State Grange v. Wash. State Republican Party, 

552 U.S. 442, 450 (2008). 

Even so, the State’s concerns were hardly theoretical.  Indeed, there were reports 

throughout the country of individuals falsely claiming to be election officials in order to 

intimidate voters, interfere with the ballot collection process, or engage in other anti-social 

behavior. See, e.g., Elizabeth Jenney, Scammers Impersonate Election Officials in MD, 

Patch.com (Oct. 30, 2020), available at https://patch.com/maryland/across-md/ scammers-

impersonate-election-officials-md-attorney-general; City of Phoenix Alert on Election 

Impersonation (Aug. 12, 2015), available at https://www.phoenix.gov/news/ cityclerk/900.  

In Kansas, legislators heard similar concerns from county election officials across the State. 
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4. Existence of Similar State Statute Is Irrelevant 

Plaintiffs attach great significance to the fact Kansas already punishes the false 

impersonation of public officials through a statute that has been on the books for more than 

a decade.  (Br. 28-29) (citing K.S.A. 21-5917(a) (“False impersonation is representing 

oneself to be a public officer, public employee or a person licensed to practice or engage 

in any profession or vocation for which a license is required by the laws of the state of 

Kansas, with knowledge that such representation is false”)).  But the presence of this statute 

certainly does not render K.S.A. 25-2438(a) non-narrowly tailored.   

K.S.A. 25-2438 does not impact, let alone target, Plaintiffs’ core speech rights and 

thus does not need to undergo exacting judicial scrutiny.  Moreover, the idea that election-

related criminal penalties currently on the books represent a baseline above which a 

legislature cannot go without justifying to a court why such greater sanction is necessary 

is fundamentally at odds with the separation of powers among the coordinate branches.  A 

court simply has no warrant to second-guess legislative activity on that ground.   

Nor does McCullen v. Coakley, 573 U.S. 464 (2014), inch Plaintiffs down the field.  

Although Plaintiffs seem to suggest that this case is on all fours with the instant action, (Br. 

29), the two lawsuits have virtually nothing in common.  McCullen entailed a challenge to 

a Massachusetts statute that made it a crime to knowingly stand on a public way or sidewalk 

within thirty-five feet of a facility where abortions were performed.  These buffer zones, 

the Court held, deprived the petitioners of their primary methods of communicating with 

arriving patients and thereby seriously impeded their ability to communicate their message.  
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Id. at 486-90.  That is light years from the restrictions in K.S.A. 25-2438, which essentially 

impose no restrictions on protected speech whatsoever. 

At the end of the day, there is no need here for the Court to stake out a position on 

the proper level of scrutiny to apply in evaluating Plaintiffs’ constitutional challenges.  As 

the district court held, regardless of whether the “exacting scrutiny” test of Meyer-Buckley, 

the sliding-scale / balancing test of Anderson-Burdick, or some other rational basis test is 

utilized, the bottom line is that K.S.A. 25-2438 in no way diminishes Plaintiffs’ ability to 

engage in any protected expressive activities.  Plaintiffs endeavor to erect a straw man by 

advocating for the broadest conceivable reading of the statute and then lamenting an array 

of injuries that might flow therefrom.  That is not the proper methodology for interpreting 

a statute or evaluating potential harm.  

5. Plaintiffs’ Case Law Citations Are Readily Distinguishable 

As is true of so many issues in the heavily litigated election law space, there are 

lower court opinions on both sides of the legal dispute over the level of scrutiny to apply 

to restrictions on voter registration and absentee ballot distribution activities.  But K.S.A. 

25-2438, construed properly in scope and not with the strained and excessive interpretation 

advocated by Plaintiffs, has only the most tangential (if any) impact on those matters.  The 

cases that Plaintiffs cite in support of their constitutional attack on K.S.A. 25-2438 are thus 

so attenuated from the facts at issue here that they are of little assistance in this case. 

In League of Women Voters v. Hargett, 400 F. Supp.3d 706 (M.D. Tenn. 2019), for 

example, a state statute required that private organizations and individuals planning a voter 

registration drive in which more than 100 applications would be collected had to first 
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undergo government-provided training, file a sworn statement promising to obey all state 

laws and procedures governing voter registration, and agree not to retain any personal 

information obtained from voters in connection with their activities.  Id. at 711-12.  In 

issuing a preliminary injunction, the court held that these requirements went far beyond a 

“matter of election administration with a ‘second-order effect on protected speech.’”  Id. 

at 725.  Rather, the statute represented a “direct regulation of communication and political 

association” by parties seeking to advocate political change, and its proscriptions were 

without justification.  Id. at 725-26.  It was a textbook case of targeting core political 

speech.   

The plaintiffs in Project Vote v. Blackwell, 455 F. Supp.2d 694 (N.D. Ohio 2006), 

raised a First Amendment challenge to voter registration drive restrictions in Ohio that 

were virtually identical to those struck down in the aforementioned League of Women 

Voters case.  Id. at 699.  The court unsurprisingly issued a preliminary injunction, but it 

did so on the basis of Anderson-Burdick balancing, and not the strict scrutiny that Plaintiffs 

here claim applies.  See id. at 701. 

In League of Women Voters of Fla. v. Browning, 863 F. Supp.2d 1155 (N.D. Fla. 

2012), meanwhile, the court enjoined a Florida statute that severely restricted the time 

frame in which an organization had to deliver a voter registration application to the county 

election office.  Id. at 1158.  While the correctness of the decision is debatable – the court, 

we believe, should have given greater latitude to the legislature and allowed the state to 

adopt implementing regulations that would have addressed any statutory ambiguities – the 
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important point here is that the court did not apply strict scrutiny.  Instead, it evaluated the 

plaintiff’s claims under the Anderson-Burdick framework.  Id. at 1159. 

In VoteAmerica v. Schwab, No. 21-2253-KHV, 2021 WL 5918918 (D. Kan. Dec. 

15, 2021), the Court struck down a Kansas statute that prohibited out-of-state individuals 

and organizations (but not their in-state counterparts) from distributing advance mail ballot 

applications to Kansas voters.  The Court applied strict scrutiny in evaluating the statute 

after concluding that it was content-based, viewpoint based, and speaker-based.  Id. at *17.  

Needless to say, there is nothing like that at all in K.S.A. 25-2438. 

Ironically, the two other federal district court decisions that Plaintiffs cite are not 

even particularly helpful to them.  For example, in Priorities USA v. Nessel, 462 F. Supp.3d 

792 (E.D. Mich. 2020), although the judge held that a Michigan law prohibiting third-

parties from sending out absentee voter ballot applications triggered First Amendment 

protections under the Meyer-Buckley framework, id. at 812, the court later denied the 

plaintiffs injunctive relief, holding that “the state’s interests in preventing fraud and abuse 

in the absentee ballot application process and maintaining public confidence in the absentee 

voting process are sufficiently important interests and are sufficiently related to the 

limitations and burdens set forth in [the statute] . . . that plaintiffs are unlikely to succe[ed] 

on their First Amendment challenge to the Absentee Ballot Law.”  Priorities USA v. Nessel, 

487 F. Supp.3d 599, 615 (E.D. Mich. 2020). 

Likewise, in Democracy N.C. v. N.C. State Bd. of Elections, 476 F. Supp.3d 158, 

176-77 (M.D.N.C. 2020), the plaintiffs mounted a First Amendment challenge to a North 

Carolina statute that effectively prohibited third-parties from marking another voter’s 

absentee ballot or being in the presence of another voter when he/she marked the ballot.  
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The court held that, while “assisting voters in filling out ballot request forms is subject to 

the First Amendment,” Anderson-Burdick balancing – not strict scrutiny – applies to such 

laws and “the burdens on Plaintiffs’ First Amendments speech and association rights are 

justified by the State’s interest in preventing fraud.”  Id. at 224. 

The legal correctness of all of these federal district court decisions is dubious, and 

Defendants question the soundness of the courts’ reasoning.  What is clear, however, that 

none of the cited cases have any relevance to the instant action.  They certainly do not 

support the invocation of a strict scrutiny standard to Plaintiffs’ claims.  The bottom line is 

that K.S.A. 25-2438 is a simple preventative measure designed to minimize voter confusion 

and ensure the orderly administration of the election process.  It infringes on no one’s free 

speech or association rights. 

6. Public Interest Does Not Justify Award of Temporary Injunctive Relief 

In addition to demonstrating neither a likelihood of success on the merits nor a 

reasonable probability of irreparable injury, Plaintiffs are unable to meet the other elements 

necessary to secure a temporary injunction as well.  Plaintiffs argue that Defendants did 

not address these issues below, (Br. 45), but that is nonsense.  Defendants discussed them 

in their Response to Plaintiffs’ motion.  (R. II, 126).   

Plaintiffs’ inability to prove a likelihood of success on the merits of their claim 

renders it unnecessary for the Court to proceed further in its analysis of this appeal.  But it 

is worth nothing that an injunction would be adverse to the public’s interest. 

 A movant takes on a heightened burden when it requests temporary injunctive relief 

in the form of a facial challenge to a law enacted through the democratic process.  “[A]ny 

time a State is enjoined by a court from effectuating statutes enacted by representatives of 
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its people, it suffers a form of irreparable injury.”  Maryland v. King, 567 U.S. 1301, 1303 

(2012) (quoting New Motor Vehicle Bd. of Cal. v. Orrin W. Fox Co., 434 U.S. 1345, 1351 

(1977) (Rehnquist, J., in chambers); Ayotte v. Planned Parenthood of N. New England, 546 

U.S. 320, 329 (2006) (“a ruling of unconstitutionality frustrates the intent of the elected 

representatives of the people”).  A court that too easily invalidates a statute that has made 

its way fully through the legislative process thus risks undermining public confidence in a 

government whose power was intended to flow from the citizenry itself. 

 Kansans, through their elected representatives, have determined that individuals 

who falsely represent themselves as election officials not only confuse the public, but 

potentially compromise the very integrity of the electoral process.  The strength of this 

conviction is reflected by the vote totals in support of H.B. 2183 in the Kansas Legislature.  

Indeed, the statute passed overwhelmingly, receiving more than 2/3 support in both the 

House (85-38) and the Senate (28-12) as the governor’s veto was overridden.  It is beyond 

dispute that the State has a powerful interest in enforcing constitutional laws, and the 

constitutionality of the impersonation statute is presumed under settled precedent.  

Plaintiffs’ attempt to twist the words of the statute in an effort to strike down an 

entirely reasonable law targeted at minimizing voter confusion and preserving electoral 

integrity should not be countenanced.  A temporary injunction in this case would be adverse 

to the public interest and wholly improper.  The district court did not abuse its discretion 

in denying Plaintiffs’ request for a temporary injunction.  
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Issue 3:  Did the district court err as a matter of law in denying Plaintiffs’ motion for a 
preliminary injunction on the grounds that K.S.A. 25-2438(a)(2)-(3) is uncon-
stitutionally overbroad in contravention of Section 11 of the Kansas Consti-
tution’s Bill of Rights?  

 
 Plaintiffs next take issue with the district court’s rejection of their claim that K.S.A. 25-

2438 is unconstitutionally overbroad.  (R. III, 13-14).  A litigant challenging a statute as 

overbroad bears the burden of establishing that (1) constitutionally protected activity is a 

significant part of the statute’s target, and (2) there is no satisfactory method to sever the 

statute’s constitutional applications from its unconstitutional applications.  Matter of A.B., 

313 Kan. 135, 142, 484 P.3d 226 (2021) (quoting State v. Bollinger, 302 Kan. 309, 318, 

352 P.3d 1003 (2015)).  “The overbreadth doctrine should be employed sparingly and only 

as a last resort.”  State v. Martens, 279 Kan. 242, 253, 106 P.3d 28 (2005).  An overbreadth 

challenge can only be successful if the challenged law “trenches upon a substantial amount 

of First Amendment protected conduct in relation to the statute’s plainly legitimate sweep.”  

State v. Whitesell, 270 Kan. 259, 271, 1 P.3d 887 (2000) (citation omitted).  “This court 

presumes statutes are constitutional” and “the party attacking the statute  . . . has the burden 

of overcoming that presumption.”  State v. White, 53 Kan. App. 2d 44, 58, 384 P.3d 13 

(2016) (citations omitted).  Furthermore, this court’s “duty” is “to uphold a statute under 

attack rather than defeat it[,]” and “[i]f there is any reasonable way to construe the statute 

as constitutionally valid, that should be done.”  Id. (quoting Whitesell, 270 Kan. 259, Syl. 

¶ 1)). 

The criminal impersonation statute does not target constitutionally protected speech.  

The statute simply helps prevent voter confusion and protects the integrity of the electoral 
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process by safeguarding against the deception of members of the public about voting 

procedures and processes by persons who “knowingly” misrepresent themselves as 

election officials and thereby attempt to confuse the citizenry with a false veneer of official 

status.  The U.S. Supreme Court has held that, in such circumstances, where there is a 

legally cognizable harm potentially flowing from the false statements, such statements are 

not protected.  See Alvarez, 567 U.S. at 721 (“Statutes that prohibit falsely representing 

that one is speaking on behalf of the Government, or that prohibit impersonating a 

Government officer, also protect the integrity of Government processes, quite apart from 

merely restricting false speech.”); see also Herbert v. Lando, 441 U.S. 153, 171 (1979) 

(“Spreading false information in and of itself carries no First Amendment credentials.”); 

Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974) (“There is no constitutional value in 

false statements of fact.”).  Moreover, as described in detail above, as long as Plaintiffs do 

not knowingly engage in conduct designed to falsely convey the impression that they are 

election officials, the statute is not even violated by any of the actions in which they intend 

to engage. 

Plaintiffs attempt to manufacture an overbreadth challenge in multiple ways.  First, 

Plaintiffs wrongly argue that when a law “is susceptible to being wrongfully applied to 

punish protected speech,” the court should invalidate it on overbreadth grounds because 

individuals may “refrain from constitutionally protected speech or protection.”  (Br. 36).  

A court is not permitted to assume that a law will be wrongfully applied, but instead must 

presume that officials will follow the law under the “presumption of regularity.”  U.S. 

Postal Serv. v. Gregory, 534 U.S. 1, 10 (2001); accord Sheldon v. Bd. of Educ., 134 Kan. 
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135, 4 P.2d 430, 434 (1931) (“Public officers . . . are presumed to be obeying and following 

the law in the discharge of their official duties[.]”); Kosik v. Cloud Cnty. Comm. Coll., 250 

Kan. 507, 517, 827 P.2d 59 (1992) (recognizing “presumption of regularlity” in Kansas).  

“[I]n the absence of clear evidence to the contrary, courts presume that [public officials] 

have properly discharged their official duties.  United States v. Chem. Found., 272 U.S. 1, 

14-15 (1926); see also State, ex rel. Stephan v. Martin, 230 Kan. 759, 775, 641 P.2d (1982) 

(Schroeder, J. dissenting). 

Second, to the extent that Plaintiffs believe their actions (rather than their words) 

might convey a misleading impression about their status to persons with whom they 

interact, their free speech rights diminish as well.  See Virginia v. Hicks, 539 U.S. 113, 124 

(2003) (“Rarely, if ever, will an overbreadth challenge succeed against a law or regulation 

that is not specifically addressed to speech or to conduct necessarily associated with speech 

(such as picketing or demonstrating.”)). 

 Third, even if the Court concludes that K.S.A. 25-2438 is directed at constitutionally 

protected speech, and even if it further concludes that the statute’s focus is on the subjective 

views of the listener rather than the knowing objectives of the speaker, the statute can still 

be interpreted to avoid running afoul of any constitutional mandate.  “A statute which is 

facially overbroad may be authoritatively construed and restricted to cover only conduct 

which is not constitutionally protected and, so construed, the statute will thereafter be 

immune from attack on the grounds of overbreadth.”  State v. Thompson, 237 Kan. 562, 

564, 701 P.2d 694 (1985).  All the Court need do is require, as the statute already implicitly 
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does, is to mandate that the speaker intend to give the false impression that he/she is an 

election official in order to violate the statute. 

 Plaintiffs argue (Br. 38) that such a construction is impermissible because it would 

effectively rewrite the statute.  Not so.  As described above, supra at 11, subsections (a)(2) 

and (a)(3) of K.S.A. 25-2438 target different types of conduct than subsection (a)(1).  And 

to the extent that there is any ambiguity on the issue, the rule of lenity would further protect 

Plaintiffs from arbitrary or capricious enforcement.  See Chavez, 292 at 464.  Plus, the 

presence of redundancies in a statute (if that even is true here) is hardly a unique scenario 

and does nothing to undermine the statute’s guidelines for fair and impartial enforcement.  

What the overbreadth doctrine does not allow, however, is – as Plaintiffs have proposed – 

for a court to adopt the most uncharitable reading of a statute possible and then strike down 

the statute altogether.   

Finally, even assuming there are some circumstances in which the statute might 

sweep in some constitutionally protected speech, such a possibility provides no sound basis 

for striking down the statute pursuant to an overbreadth theory.  “In order to maintain an 

appropriate balance, [the Supreme Court has] vigorously enforced the requirement that a 

statute’s overbreadth be substantial, not only in an absolute sense, but also relative to the 

statute’s plainly legitimate sweep.”  United States v. Williams, 553 U.S. 285, 292 (2008) 

(emphasis in original).  In other words, the mere fact that some impermissible applications 

of a law may be conceivable does not render that law unconstitutionally overbroad; there 

must be a realistic danger that the law will significantly compromise recognized free speech 

protections.  This is particularly true where, as is the case here, conduct and not merely 
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speech is involved.  State v. Williams, 299 Kan. 911, 920 329 P.3d 400 (2014).  In this 

lawsuit, even if it is possible to conceive of hypothetical scenarios where Plaintiff’s speech 

interests might be implicated at the margins, the impact is certainly not so substantial as to 

necessitate the wholesale invalidation of a statute directed at the plainly legitimate purpose 

of preserving the integrity of the State’s electoral process. 

Issue 4:  Did the district court err as a matter of law in denying Plaintiffs’ motion for a 
preliminary injunction on the grounds that K.S.A. 25-2438(a)(2)-(3) is void for 
vagueness pursuant to Section 10 of the Kansas Constitution’s Bill of Rights?  

 
Plaintiffs next urge that the district court erred in refusing to strike down the challenged 

election statute as unconstitutionally vague in contravention of Section 10 of the Kansas Con-

stitution’s Bill of Rights.  (Br. 39).  The key to a void for vagueness claim is whether the text 

of the statute “gives adequate warning as to the proscribed conduct.”  State v. Jenkins, 311 

Kan. 39, 52, 455 P.3d 779 (2020) (quoting State v. Richardson, 289 Kan. 118, 124, 209 

P.3d 696 (2009)).  The “[v]agueness doctrine is an outgrowth not of the First Amendment, 

but of the Due Process Clause of the Fifth Amendment.”  Williams, 553 U.S. at 304.  “Due 

process requires criminal statutes to convey a sufficiently definite warning as to the conduct 

proscribed when measured by common understanding and practice.”  Jenkins, 311 Kan. at 

53 (quotation omitted).  At its core, “the test for vagueness is a commonsense determination 

of fundamental fairness.”  Richardson, 289 Kan. at 124. 

 The Kansas Supreme Court has held that “the determinative question” when a stat-

ute is attacked on constitutional vagueness grounds is “whether a person of ordinary intel-

ligence understands what conduct is prohibited by the statutory language at issue.”  Id. at 
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125 (quotation omitted).  A two-pronged inquiry is employed in conducting this assess-

ment: the Court asks “(1) whether the statute gives fair warning to those potentially subject 

to it; and (2) whether it adequately guards against arbitrary and unreasonable enforcement.”  

Jenkins, 311 Kan. 53 (quotation omitted). 

 With regard to the first prong, Plaintiffs argue that the statute focuses entirely on 

others’ subjective perceptions, thus making it impossible for Plaintiffs and their affiliates 

to know if they might be violating the law.  As discussed at length in connection with Issue 

1, however, this contention is inconsistent with the statutory text, as informed by the canons 

of statutory construction and fundamental principles relating to criminal statutes’ mens rea 

requirements.  The statute’s prohibitions target only the conduct of the speaker, not the 

subjective views of the listener.  The statute’s reach is likewise limited to actions by the 

speaker in which he/she knowingly engaged in actions designed to convey the false 

impression that he/she is an election official.  Admittedly, “the need for clarity of definition 

and the prevention of arbitrary and discriminatory enforcement is heightened for criminal 

statutes.”  Richardson, 289 Kan. at 125.  But absent the requisite intent – which simply will 

not exist here if Plaintiffs are exercising the kind of caution they claim to embrace in their 

Amended Petition and affidavits accompanying their motion for a preliminary injunction 

– there would be no reasonable basis for a prosecution and there would be no legitimate 

threat whatsoever that one would occur. 

 Moreover, the Kansas Supreme Court has regularly held that a challenged statute 

“comes before the court cloaked in a presumption of constitutionality.”  Leiker, 245 Kan. 

at 363-64.  As the Court noted earlier this year in turning away a constitutional challenge 
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to a criminal statute on vagueness and overbreadth grounds, “This court presumes that 

statutes are constitutional and resolves all doubts in favor of passing constitutional muster.  

If there is any reasonable way to construe a statute as constitutionally valid, this court has 

both the authority and duty to engage in such a construction.”  Matter of A.B., 313 Kan. at 

138 (quoting Bollinger, 302 Kan. at 318).  The party challenging the statute has the burden 

of proving that the law clearly violates the constitution.  Leiker, 245 Kan. at 363-64.  This 

burden “is a ‘weighty’ one,” Downtown Bar & Grill, 294 Kan. at 192, and Plaintiffs have 

not come even close to meeting that standard here. 

 As for the second prong of the void-for-vagueness test, it is difficult to see how there 

can be arbitrary enforcement of this impersonation statute.  Plaintiffs suggest that the new 

law gives law enforcement officials arbitrary discretion to pick and choose who might be 

prosecuted under its provisions.  (Br. 41; R. II, 282 at ¶¶ 219-21).  This contention crumbles 

at the touch.  The statutory text itself provides contours for, and cabins the discretion of, 

law enforcement charged with enforcing this new law.  Naturally, as is true in any criminal 

case, the underlying facts will dictate whether a prosecution should be pursued and whether 

a defendant should be adjudged guilty.  But “[w]hat renders a statute vague is not the 

possibility that it will sometimes be difficult to determine whether the incriminating fact it 

establishes has been proved; but rather the indeterminacy of precisely what that fact is.”  

Williams, 553 U.S. at 306. 

 “Words inevitably contain germs of uncertainty,” Broadrick v. Oklahoma, 413 U.S. 

601, 608 (1973), and legislation is rarely as precise as citizens, judges, or even lawmakers 
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would like it to be, particularly when it emerges from the rough-and-tumble nature of the leg-

islative process.  See League of Women Voters of Fla. v. Browning, 575 F. Supp.2d 1298, 1318 

(S.D. Fla. 2008) (rejecting vagueness challenge to voter registration statute).  The U.S. 

Supreme Court, however, has held that “perfect clarity and precise guidance have never been 

required even of regulations that restrict expressive activity.”  Williams, 553 U.S. at 304 (cita-

tion omitted); accord Grayned v. City of Rockford, 408 U.S. 104, 110 (1972) (“Condemned to 

the use of words, we can never expect mathematical certainty from our language.”); Colten v. 

Kentucky, 407 U.S. 104, 110 (1972) (Vagueness doctrine is not meant to “convert into a con-

stitutional dilemma the practical difficulties in drawing criminal statutes both general enough 

to take into account a variety of human conduct and sufficiently specific to provide fair warn-

ing that certain kinds of conduct are prohibited.  Nor will statutes be “automatically invalidated 

simply because difficulty is found in determining whether certain marginal offenses fall within 

their language.”  Jenkins, 311 Kan. at 53.  The applicable standard “is not one of wholly con-

sistent academic definition of abstract terms.  It is, rather, the practical criterion of fair notice 

to those to whom the statute is directed.”  Browning, 575 F. Supp.2d at 1318 (quoting Am. 

Commc’ns Ass’n v. Douds, 339 U.S. 382, 412 (1950)). 

 Plaintiffs cite Coates v. City of Cincinnati, 402 U.S. 611 (1971), and State v. Bryan, 

259 Kan. 143, 910 P.2d 212 (1996), in support of their vagueness theory.  Neither case is 

analogous to the statute at issue here.  The U.S. Supreme Court in Coates struck down a 

law that made it a crime for a group of individuals to assemble on a sidewalk and “conduct 

themselves in a manner annoying to persons passing by.”  402 U.S. at 611.  The law was 

unconstitutionally vague, the Court concluded, “because it subjects the exercise of the right 
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of assembly to an unascertainable standard.”  Id. at 614.  Likewise, in Bryan, the Kansas 

Supreme Court declared invalid a stalking statute that was triggered when a person 

“alarms,” “annoys,” or “harasses” another individual.  259 Kan. 144.  The Court high-

lighted the total absence of any definition or objective standard for the prohibited conduct.  

Id. at 149-55.4  Nothing like that is even remotely present here.   

 In both Coates and Bryan, there was virtually no way for an individual to know how 

to model his/her behavior without falling within the ambit of the criminal prohibitions.  

Here, by contrast, the impersonation statute has clear language which, particularly when 

applied on an objective basis and focused on the intent of the speaker as it logically must, 

directs individuals with relative precision as to how to tailor their conduct to avoid running 

afoul of its commands.  Even then, such precision is not actually necessary.  Indeed, in 

Grayned, the U.S. Supreme Court upheld a noise ordinance restricting diversions “which 

disturb[] or tend[] to disturb the peace or good order of [a] school session or class.”  408 

U.S. at 108.  Noting that “mathematical certainty from our language” was an elusive goal, 

and acknowledging that the ordinance’s terms were “marked by flexibility and reasonable 

breadth, rather than meticulous specificity,” the Court nevertheless reasoned that “it is clear 

what the ordinance as a whole prohibits.”  Id. at 110; cf. State v. Valdiviezo-Martinez, 486 

                                                 
 4 The same was true of State v. Harris, 311 Kan. 816, 467 P.3d 504 (2020), in which 
a divided Supreme Court invalidated as unconstitutionally vague a statute prohibiting 
possession of a weapon by convicted felons.  The statute defined “weapon” to include a 
dagger, dirk, switchblade, stiletto, straight-edged razor, or “any other dangerous or deadly 
cutting instrument of like character.”  The majority noted that there was simply no way to 
know what kind of weapons might be covered by this law, id. at 824-25, a point reinforced 
by the diametrically different standards adopted by various law enforcement agencies in 
the State.  Id. at 825-26. 
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P.3d 1256, 1267 (Kan. 2021) (“That there may be marginal cases in which it is difficult to 

determine the side of the line on which a particular fact situation falls is no sufficient reason 

to hold the language too ambiguous to define a criminal offense.”) (quoting State v. Hearn, 

244 Kan. 638, 641, 772 P.2d 758 (1989)). 

 Numerous statutes have survived facial vagueness challenges by the U.S. Supreme 

Court despite containing language far vaguer than that contained in K.S.A. 25-2438(a). 

See, e.g., Hill v. Colorado, 530 U.S. 703, 732 (2000) (rejecting vagueness challenge to 

ordinance making it a crime to “approach” another person, without his/her “consent,” to 

engage in “oral protest, education, or counseling” within specified distance of health-care 

facility); Boos v. Barry, 485 U.S. 312, 332 (1988) (rejecting vagueness challenge to 

ordinance interpreted as regulating conduct near embassies “when the police reasonably 

believe that a threat to the security or peace of the embassy is present”); Cameron v. 

Johnson, 390 U.S. 611, 616 (1968) (rejecting vagueness challenge to ordinance prohibiting 

protests that “unreasonably interfere” with access to public buildings); Kovacs v. Cooper, 

336 U.S. 77, 79 (1949) (rejecting vagueness challenge to sound ordinance forbidding “loud 

and raucous” sound amplification). 

When measured against the yardstick of “ordinary intelligence,” i.e., an “ordinary 

person exercising ordinary common sense,” Browning, 575 F. Supp.2d at 1319, the new 

statute prohibiting false representations of election officials establishes sufficiently clear 

guidelines for enforcement to avoid the type of arbitrary and discriminatory application 

that can, in rare circumstances, render a statute void for vagueness.  The district court was 

on solid legal ground in rejecting Plaintiffs’ motion for a preliminary injunction on this 
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theory. 

Issue 5:  Do the Plaintiffs have standing to pursue their constitutional challenge to K.S.A. 
25-2438(a)(2)-(3)?  

 
 As a final point, Plaintiffs do not even have standing to pursue this case.  The district 

court declined to reach this issue, preferring instead to rule on the merits.  (R. III, 14).  But the 

Court has a legal duty at all times to ensure that it has jurisdiction, and the issue of standing – 

which is a component of subject matter jurisdiction – may be raised at any time.  See Creecy 

v. Kan. Dep’t of Revenue, 310 Kan. 454, 460, 447 P.3d 959 (2019); see also Kan. Nat’l Educ. 

Ass’n v. State, 305 Kan. 739, 743, 387 P.3d 795 (2017) (standing issue may be raised at 

any time and does not require cross-appeal). 

A. Standard of Review  

Standing is a question of law, and an appellate court exercises unlimited review in 

evaluating a party’s standing to pursue its claims.  Creecy, 310 Kan. at 460. 

B. Analysis  

 Plaintiffs lack both organizational and associational standing to challenge K.S.A. 

25-2438(a)(2) and (3) because they have no credible fear of prosecution.  A plaintiff who 

alleges injury from the potential enforcement of a statute can demonstrate “an injury in fact 

only ‘under circumstances that render the threatened enforcement sufficiently imminent.’”  

Baker v. USD 229 Blue Valley, 979 F.3d 866, 872 (10th Cir. 2020) (quoting Susan B. 

Anthony List v. Driehaus, 573 U.S. 149, 159 (2014).  In particular, the plaintiff must allege 

an intent to engage in a course of conduct that is “arguably affected with a constitutional 

interest, but proscribed by a statute, and [for which] there exists a credible threat of 
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prosecution.”  Id. (quoting Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289, 

298 (1979)); accord Baker v. City of Overland Park, No. 101,371, 2009 WL 3083843, at 

*6 (Kan. Ct. App. Sept. 25, 2009) 

 As an initial matter, the conduct in which Plaintiffs claim to engage does not violate 

the challenged statute and thus they cannot claim to credibly fear any prosecution based on 

those actions.  Second, even if this Court adopts Plaintiffs’ interpretation of the statute and 

finds that their proposed course of conduct implicated the two subsections at issue here, no 

official has expressed any intent to enforce the statute in that manner.  To the contrary, the 

Attorney General, through his briefing in this litigation, has affirmatively disavowed the 

embellished reading of the statute that Plaintiffs propose.  That representation suffices to 

negate any “credible threat” of prosecution that Plaintiffs might claim to have under their 

interpretation of K.S.A. 25-2438(a).  See Mink v. Suthers, 482 F.3d 1244, 1254–55 (10th 

Cir. 2007) (district attorney’s “no file” letter disavowing intent to prosecute the plaintiff 

removed any credible threat of prosecution, even though it was not binding on successors 

and did not eliminate all possibility of future prosecution.); see also Bryant v. Woodall, 

363 F. Supp.3d 611, 619 (M.D.N.C. 2019) (“There is no requirement that state’s disavowal 

of prosecution carry the force of law or come in any specific form. . . . [T]he disavowal 

must simply assure a reasonable person that there is no risk to them of engaging in protected 

conduct proscribed by the statute.”).  Just because Plaintiffs refuse to take “yes” for an 

answer does not make their concocted injury legitimate or their fears of an imminent 

prosecution rational. 
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 A credible fear of enforcement does not exist when Plaintiffs do “not indicate[] an 

intention to violate the statute as currently interpreted by the defendants.”  Ward v. Utah, 

321 F.3d 1263, 1268 (10th Cir. 2003).  “The mere presence on the statute books of an 

unconstitutional statute, in the absence of enforcement or credible threat of enforcement, 

does not entitle anyone to sue, even if they allege an inhibiting effect on constitutionally 

protected conduct prohibited by the statute.” Mink, 482 F.3d at 1253.  Plaintiffs cannot 

manufacture standing by insisting that they fear prosecution based on an interpretation of 

a statute that Defendants have repeatedly rejected.  Their fear of enforcement must be 

objectively credible.  Having failed to do so, they clearly lack standing and the claims at 

issue in this appeal may thus be dismissed as beyond the jurisdiction of the Court. 
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       /s/ Bradley J. Schlozman     
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