
   

 

   

 

IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF KANSAS 

 

 

VOTEAMERICA and VOTER 

PARTICIPATION CENTER, 

 

Plaintiffs, 

 

v.  

 

SCOTT SCHWAB, in his official capacity as 

Secretary of State of the State of Kansas; 

DEREK SCHMIDT, in his official capacity 

as Attorney General of the State of Kansas; 

STEPHEN M. HOWE, in his official capacity 

as District Attorney of Johnson County, 

 

Defendants. 

 

 

 

 

 

 

Civil Action No. 2:21-CV-2253 

 

 

 

PLAINTIFF’S RESPONSE TO DEFENDANTS’  

NOTICE OF SUPPLEMENTAL AUTHORITY  

The decision in Mazo v. New Jersey Sec’y of State, 2022 WL 17172673 (3d Cir. Nov. 23, 

2022), supports Plaintiff’s argument that the Personalized Application Prohibition abridges core 

political speech.  The Mazo Court considered regulations of  “slogan[s] … on the ballot” and held 

they burden speech and “engage[d] in a careful analysis to determine if the challenged law 

primarily regulates the mechanics of the electoral process, or … core political speech.” Id. at *1, 

*10. The court applied Anderson-Burdick because the law “regulates the words … on the ballot, 

[an] archetypical mechanic of the electoral process.” Id. at *11. It reasoned that unique aspects of 

ballots—exchanged only between government and voters—“necessarily limits the degree to which 

the ballot” is “a means of political communication.” Id.  

Here, the Prohibition does not regulate words on a ballot but is a restriction “aim[ed] at 

regulating political speech” among private parties that, under Mazo, is subject to “traditional First 
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Amendment analysis.” Id. at *8. First, “the location and timing” supports Plaintiff. Id. at *9. 

Although the Prohibition “relates to an election” because it limits advance-voting communications, 

it abridges expression by civic organizations that “occur[s] outside of the polling place and over a 

long period of time leading up to Election Day.” Id. at *11. On this factor, personalized 

communications are akin to the leafletting in McIntyre and petition circulation in Meyer that the 

Mazo court distinguished. Id. 

Second, “the nature and character” of the speech favors Plaintiff. Id. at *9. Defendants’ 

emphasis on “interactive communication” misunderstands Mazo, the facts here, and precedent. 

The Mazo Court explained interactive communications in the ballot initiatives context and found 

that while distributing petitions is political speech, id., devising “the form and content of ballot 

initiatives” language is non-interactive, id. at *8 n.17. The Prohibition implicates distribution. 

VPC’s personalization reinforces the interactive nature; doing so targets recipients, maximizes 

their engagement, and aids in tracking responses for follow-up. Regardless, the protection of 

speech is not conditioned on whether the audience speaks back. McIntyre v. Ohio Elections 

Comm’n, 514 U.S. 334, 343 (1995) (applying Meyer to protect anonymous leafletting).   

 

Date: December 14, 2022  

 By:  /s/ Mark Johnson     

   Mark P. Johnson 

 

Danielle M. Lang (pro hac vice) 
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CERTIFICATE OF SERVICE 

I, the undersigned, hereby certify that, on this 14th day of December 2022, I electronically 

filed the foregoing Plaintiff’s Response to Defendants’ Notice of Supplemental Authority with the 

Clerk of the Court by using the CM/ECF system, which will send a notice of electronic filing to 

all counsel of record.  

/s/ Mark Johnson      

Mark P. Johnson      
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