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INTRODUCTION

The Attorney General is a proper defendant in this case because her office has
direct enforcement authority over three of the provisions of Senate Bill 90 that the
League Plaintiffs challenge: the Deceptive Registration Warning, see Fla. Stat.
§ 97.0575(3)(a), the Volunteer Assistance Ban, id. § 104.0616, and the Line
Warming Ban, id. § 102.031(4)(b). The Attorney General concedes that her office
may civilly enforce the Deceptive Registration Warning and may criminally
prosecute violations of the Volunteer Assistance Ban and L.ine Warming Ban if they
occur in two or more judicial circuits in Florida. See' Motion to Dismiss, ECF No.
176 at4 n.1, 9. The League Plaintiffs, of course, include statewide organizations that
challenge restrictions on their statewideactivities, which undeniably occur in two or
more judicial circuits. Nothing mor¢ is required to find the Attorney General a proper
defendant in this case.

Because the League Plaintiffs ask this Court to find the Attorney General a
proper defendant for only those statutes for which she may directly enforce, the
Attorney General’s arguments about her lack of supervisory authority over Florida’s
state attorneys are therefore beside the point. The League Plaintiffs’ claims against
the Attorney General do not turn on any such theory. Instead, as Judge Hinkle found
just last year in a nearly identical challenge to Florida’s previous ballot-delivery

statute, the Attorney General’s direct enforcement authority over certain election
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laws makes the Attorney General a proper defendant in challenges to such laws. See
Nielsen v. DeSantis, 469 F. Supp. 3d 1261, 1267-68 (N.D. Fla. 2020). The Court
should therefore deny the Attorney General’s motion, except as to the Drop Box
Restrictions, Fla. Stat. § 101.69, and Vote-by-Mail Repeat Request Requirement, id.
§ 101.62(1)(a)(3), which, based on the Attorney General’s representations, the
League Plaintiffs agree she lacks the authority to enforce.

BACKGROUND

The League Plaintiffs describe the factual background of this case and the
nature of their claims in the Background section of the¢ir Opposition to the Secretary
of State’s Motion to Dismiss. See ECF No. 197'at 9-14. In brief, the League Plaintiffs
challenge five provisions of SB 90: the (1) Deceptive Registration Warning, Fla.
Stat. § 97.0575(3)(a), (2) Volunicer Assistance Ban, id. § 104.0616, (3) Line
Warming Ban, id. § 102.031¢{4)(b), (4) Drop Box Restrictions, id. § 101.69, and (5)
Vote-by-Mail Repeat Request Requirement, id. § 101.62(1)(a)(3). The League
Plaintiffs bring claims against not only the Attorney General, but also the Secretary
of State and the 67 county Supervisors of Elections. See Corrected First Am. Compl.
99 36-38, ECF No. 160 (“Compl.”).

The Attorney General’s motion challenges only the claims against her, not
against the other defendants. Specifically, the Attorney General argues that she is an

improper defendant as to challenges to the Drop Box Restrictions and Vote-by-Mail
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Repeat Request Requirement, over which she contends her office lacks enforcement
authority. See Mot. at 8. And while she accepts that her office has enforcement
authority over the Volunteer Assistance Ban and Line Warming Ban under certain
circumstances, she argues that this enforcement authority is insufficient to render
her a proper defendant as to the challenges to those provisions in this case. See Mot.
at 9—11. She does, however, concede that she is a proper defendant to challenges to
the Deceptive Registration Warning. See Mot. at 4 n.1.

LEGAL STANDARD

In reviewing a motion to dismiss for failure to state a claim, the allegations in
the complaint are accepted as true and constriied in the light most favorable to the
plaintiff. See Chaparro v. Carnival Corp., 693 F.3d 1333, 1335 (11th Cir. 2012).
The standard is not rigorous: a nistion to dismiss must be denied so long as the
complaint “contain[s] sufficieént factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.”” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
(quoting Bell Atl. Co. v. Twombly, 550 U.S. 544, 570 (2007)). This same standard
applies to “facial attacks” on subject matter jurisdiction, like the Attorney General’s
motion, which are based on the facts as alleged in the complaint rather than on an
evidentiary challenge to those allegations. Lawrence v. Dunbar, 919 F.2d 1525, 1529

(11th Cir. 1990).
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ARGUMENT

I. The Attorney General is a proper defendant for the League Plaintiffs’
challenges to the Deceptive Registration Warning, the Volunteer
Assistance Ban, and the Line Warming Ban.

The Attorney General is a proper defendant for the League Plaintiffs’
challenges to Florida’s Deceptive Registration Warning, see Fla. Stat.
§ 97.0575(3)(a), the Volunteer Assistance Ban, id. § 104.0616, and the Line
Warming Ban, id. § 102.031(4)(b). Because the Attorney General’s Office directly
enforces those statutes, the Eleventh Amendment does not'shield her from suit. And
an injunction against the Attorney General would redress the League Plaintiffs’
injuries, at least in part, by eliminating the threat of enforcement by the Attorney
General’s office.

In contrast, the League Plaintiffs do not contest the dismissal of claims against
the Attorney General as it reiates to the Drop Box Restrictions, Fla. Stat. § 101.69,
and the Vote-by-Mail Repeat Request Requirement, id. § 101.62(1)(a)(3), which,
based on the Attorney General’s representations, the League Plaintiffs agree she
lacks the authority to enforce. Those claims, however, should remain active against
the remaining defendants, the Secretary of State and the Supervisors of Elections,
who do have authority to enforce them.

A. The Eleventh Amendment does not shield the Attorney General
from suit.

The Attorney General is a proper defendant in the League Plaintiffs’

4
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challenges to the Deceptive Registration Warning, the Volunteer Assistance Ban,
and the Line Warming Ban because her office has the authority to enforce those
statutes. Under the Ex parte Young exception to the Eleventh Amendment, a state
official may be sued in federal court if that state official “enforces” or “administers”
the statute in question. Claire v. Fla. Dep’t of Mgmt. Servs., 504 F. Supp. 3d 1328,
1334 (N.D. Fla. 2020) (Walker, J.). As the Eleventh Circuit recently reaffirmed, “if
a state-official defendant can enforce an allegedly unconstitutional statute, the
necessary Ex parte Young connection exists.” Reprod. Health Servs. v. Strange, 3
F.4th 1240, 1256 (11th Cir. 2021). Because the Atiorney General can enforce all
three provisions, the Eleventh Amendment dees not bar suit against her.
1) The Deceptive Registration Warning

The Attorney General admits “that she has civil enforcement authority over”
the Deceptive Registration Warning. Mot. at 4 n.1 (emphasis in original). Plaintiffs
agree: Under Fla. Stat. § 97.0575(4), “[t]he Attorney General may institute a civil
action for a violation of” that provision, including seeking a “permanent or
temporary injunction, a restraining order, or any other appropriate order.” The
Attorney General does not explain why she emphasizes the “civil” nature of her
enforcement authority, but it makes no difference: it is well-established that civil
enforcement authority is sufficient to make an official subject to suit under Ex parte

Young. See, e.g., Grizzle v. Kemp, 634 F.3d 1314 (11th Cir. 2011) (finding the
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Georgia Secretary of State a proper defendant under Ex parte Young based on civil
enforcement authority). The Attorney General’s admitted enforcement authority
over the Deceptive Registration Warning thus satisfies the Ex parte Young standard
and makes her a proper defendant here.

ii) The Volunteer Assistance Ban

The Attorney General also admits that her office has authority to enforce
violations of the Volunteer Assistance Ban, at least where they involve multiple
judicial circuits. See Mot. at 9. As Judge Hinkle found just last year, that authority
makes the Attorney General a proper defendant in challenges to that provision. See
Nielsen, 469 F. Supp. 3d 1261. In that case, the Nielsen plaintiffs challenged the
prior, less restrictive version of Florida’s ballot delivery restriction. The punishment
under either version of the statute“is the same: a misdemeanor in the first degree,
which can result in a fine of $1,000 and year-long imprisonment. See Fla. Stat.
§ 104.0616(2); Compl. g 103. As Judge Hinkle explained in Nielsen, the Attorney
General was a proper defendant for the challenge because the Attorney General’s
Office specifically has the “authority to prosecute any crime that occurs in two or
more judicial circuits and involves voter registration or voting,” which “includes the
challenged ballot-delivery provision.” Nielsen, 469 F. Supp. 3d at 1268 (citing Fla.
Stat. § 16.56(1)(a)(12)). The Attorney General ignores this precedent in discussing

the Volunteer Assistance Ban in this case, but the factors that made the Attorney
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General a proper defendant in Nielsen also make her a proper defendant here.

Notably, while the Attorney General argues that the League Plaintiffs’
allegations are insufficient to establish her enforcement authority because the
League Plaintiffs do not explicitly allege that they plan to engage in a multi-
jurisdictional ballot-delivery effort, see Mot. at 12—13, the Attorney General made,
and lost, that same argument last year in Nielsen. See 469 F. Supp. 3d at 1268;
Attorney General of Florida’s Motion to Dismiss, Nielsen v. DeSantis, No. 4:20-cv-
00236-RH-GRJ, 2020 WL 6603267 (N.D. Fla. May 27, 2620).

Here, too, the League Plaintiffs’ allegations piainly establish their desire to
engage in ballot delivery efforts statewide. Specifically, Plaintiffs allege that the
League “has thousands of members actoss Florida,” with “29 chapters across the
State of Florida, from Pensacola to the Keys,” and that but for the Volunteer
Assistance Ban, “the League would help collect and deliver vote-by-mail ballots on
behalf of its members and members of its voting constituencies who asked for their
assistance.” Compl. {9 15, 17, 20 (emphasis added). Similarly, Plaintiffs alleged that
“LULAC has thousands of members across Florida” for whom LULAC wishes to
“help collect and deliver vote-by-mail ballots.” Id. 99 24, 27 (emphasis added).
These allegations cannot plausibly be read as limiting Plaintiffs’ interest in
delivering ballots for voters to a single judicial circuit, particularly when the Court

must accept the factual allegations in the Complaint as true and evaluate inferences
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in the light most favorable to Plaintiffs. See Chaparro, 693 F.3d at 1335; Lawrence,
919 F.2d at 1529 (“On a facial attack, a plaintiff is afforded safeguards similar to
those provided in opposing a Rule 12(b)(6) motion—the court must consider the
allegations of the complaint to be true.”).

Ultimately, because the Attorney General “can enforce [the] allegedly
unconstitutional statute, the necessary Ex parte Young connection exists.” Reprod.
Health Servs., 3 F.4th at 1256. The fact that Florida’s individual state attorneys
might also prosecute Plaintiffs is irrelevant. As this Court has aptly noted, “[t]he Ex
parte Young doctrine does not demand that Plaintifis wait . . . to see which state
official—be it the Attorney General acting 1n-her discretion or a state attorney—
brings an enforcement action before challenging [the statute].” Support Working
Animals, Inc. v. DeSantis, 457 F. Supp. 3d 1193, 1213 (N.D. Fla. 2020)."!

iii) The Line Warming Ban

The Attorney General is subject to suit for the League Plaintiffs’ challenge to

the Line Warming Ban, see Fla. Stat. § 102.031(4)(b), for all the same reasons she

1s subject to suit for the Volunteer Assistance Ban. Like the Volunteer Assistance

' The League Plaintiffs recognize that Support Working Animals also approved a
broader theory, under which the Attorney General’s supervisory authority over
state’s attorneys rendered her a proper defendant. In light of the Eleventh Circuit’s
evolving precedent on these issues, and the Attorney General’s representations in
her Motion to Dismiss disavowing any ability to enforce the Drop Box Restrictions
and Vote-by-Mail Repeat Request Requirement, the League Plaintiffs do not object
to her dismissal as a defendant with respect to those provisions.

8
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Ban, a violation of the Line Warming Ban at polling places is a misdemeanor in the
first-degree, see Fla. Stat. § 104.41, which the Attorney General acknowledges she
has the authority to prosecute if the violation is multi-jurisdictional. See Mot. at 9.
Here, too, the League Plaintiffs’ Complaint plainly alleges statewide activities. See
Compl. 915, 18, 20 (alleging the League “has thousands of members across
Florida,” with “29 chapters across the State of Florida, from Pensacola to the Keys,”
and that “the League has previously hosted ‘Party at the Polls’ events across
Florida™); id. 9925, 27 (alleging LULAC “has thousands of members across
Florida” and “LULAC appears on the ground at poliing locations in Florida to assist
its members to vote and provide any kind of support they need”); id. q 28 (alleging
Black Voters Matter focuses its work in “low-income and working class
populations” and that the Line Warming Ban appears to “prohibit the type of civic
engagement and assistance-that Black Voters Matter has previously provided to
Florida voters and intends to provide again in upcoming elections’). Once again,
none of these allegations can be plausibly read as limiting Plaintiffs’ interest in
assisting voters at the polls to a single judicial circuit. Rather, they plainly convey
an interest in assisting Florida voters at the polls statewide, thus bringing the conduct
within the “domain” of the Office of the Statewide Prosecutor and thus within the
direct enforcement authority of the Attorney General. See Nielsen, 469 F. Supp. 3d

at 1268.
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B. The League Plaintiffs’ injuries are traceable to and redressable by
the Attorney General.

Because the League Plaintiffs ask this Court to find the Attorney General a
proper defendant in this case only for the statutes for which she has direct
enforcement authority, the League Plaintiffs’ injuries for those statutes are, by
definition, traceable to the Attorney General. The redressability analysis is also
straightforward: Just as Judge Hinkle recognized last year, “[i]f the challenge
[against the ballot delivery statute] succeeds, an injunction against prosecution could
properly run against the Attorney General” and bar her office from prosecuting the
League Plaintiffs. Nielsen, 469 F. Supp. 3d at 1268.

Such an injunction against the Attotney General would redress the League
Plaintiffs’ injuries even if, as the Attorney General contends, she cannot order
Florida’s state attorneys not o prosecute. After all, “a plaintiff satisfies the
redressability requirement when he shows that a favorable decision will relieve a
discrete injury to himself. He need not show that a favorable decision will relieve
his every injury.” Larson v. Valente, 456 U.S. 228, 243 n. 15 (1982). There are often
multiple proper defendants from whom plaintiffs could obtain relief, and yet
plaintiffs may seek relief only from one. See, e.g., GeorgiaCarry.Org, Inc. v.
Georgia, 687 F.3d 1244, 1254 n.18 (11th Cir. 2012) (finding Georgia Governor to
be proper defendant even though “other officials, who are charged specifically to

enforce the law, would certainly be more appropriate defendants™); K.P. v. LeBlanc,

10
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627 F.3d 115, 123-24 (5th Cir. 2010) (in challenge to abortion statute, recognizing
a State Board was “far from the sole participant in the application of the challenged
statute,” but finding that an injunction against State Board from prosecution would
redress plaintiffs’ injuries even though other “litigants may bypass the Board and
proceed directly in the courts”). The same is true here: an injunction against the
Attorney General prohibiting her office from enforcing these statutes would legally
redress the League Plaintiffs’ injuries, notwithstanding any action a state attorney
may or may not take.

II. The League Plaintiffs have stated a right-t¢-vote claim against the

challenged provisions and an overbreadih and vagueness claim against
the Line Warming Ban.

Finally, the Attorney General’s maétion “adopts and incorporates by reference
herein the arguments presented in Sections III(A) and III(D) of Secretary of State’s
Omnibus Memorandum of Law in Support of Her Motions to Dismiss.” Mot. at 14.
Because the League Plaintiffs have already addressed these issues in their
Opposition to the Secretary of State’s Motion to Dismiss, see ECF No. 197, the
League Plaintiffs adopt and incorporate those arguments here.

CONCLUSION

For the reasons stated herein, the Court should deny in part the Attorney
General’s motion to dismiss and find the Attorney General a proper defendant for

the League Plaintiffs’ challenge to the Deceptive Registration Warning, see Fla. Stat.

11
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§ 97.0575(3)(a), the Volunteer Assistance Ban, id. § 104.0616, and the Line
Warming Ban, id. § 102.031(4)(b). The League Plaintiffs’ remaining claims, of
course, are properly asserted against the Supervisors of Elections and Secretary of
State.
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