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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

LEAGUE OF WOMEN VOTERS OF
FLORIDA, INC,, et al.,
Plaintiffs,

V.

LAUREL M. LEE, in her official
capacity as Florida Secretary of State, et

al.,
Defendants,

REPUBLICAN NATIONAL
COMMITTEE and NATIONAL
REPUBLICAN SENATORIAL
COMMITTEE,

Intervenor-Defendants. |

Cases Consolidated for Trial:

Case No.:

4:21-cv-186-MW/MAF
4:21-cv-187-MW/MAF
4:21-cv-201-MW/MAF
4:21-cv-242-MW/MAF

RESPONSE TO ORDER I'OR SUPPLEMENTAL BRIEFING

On February 15, 2022, this Court ordered the parties to file supplemental
briefs addressing whethes the principle of standing articulated in Rumsfeld v. FAIR,
547 U.S. 47, 53 (2006), applies to all consolidated cases collectively or to each case
individually. 4:21-cv-00186, ECF No. 615.

As the Supreme Court has explained, consolidation of cases under Federal
Rule of Civil Procedure Rule 42(a) does not eliminate the requirement that standing
be separately and individually demonstrated by plaintiffs in each consolidated case.
See Butler v. Dexter, 425 U.S. 262, 267 n.12 (1976) (“Each [consolidated] case . . .

must be considered separately to determine whether or not this Court has jurisdiction
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to consider its merits.”); Hall v. Hall, 138 S. Ct. 1118, 1127-29 (2018) (confirming

(114

that Rule 42(a) adopts the prior understanding that “‘consolidation is permitted as a
matter of convenience and economy in administration, but does not merge the suits
into a single cause, or change the rights of the parties, or make those who are parties
in one suit parties in another’” (quoting Johnson v. Manhattan R. Co., 289 U.S. 479,
496-497 (1933)); see also id. (affirming that “consolidation does not merge the suits;
it is a mere matter of convenience in administration, to keep them in step. They
remain as independent as before.” (citation omitted)); Rici# v. Lambert, 53 U.S. 347,
352-53 (1852) (dismissing three of five consolidated cases for lack of jurisdiction).
The Eleventh Circuit has affirmed this long-standing principle. See Boardman
Petroleum v. Federated Mut. Ins. Co., 135 F.3d 750, 752 (11th Cir. 1998)
(“[C]lonsolidation of cases under ¥ed. R. Civ. P. 42 does not strip the cases of their
individual identities.”).!

In fact, the requirement to establish jurisdiction in each individual

consolidated case, rather than collectively, extends further than the circumstances

before this Court: cases consolidated under Rule 42(a) “for all purposes . . . . [still]

I Courts’ separate treatment of individual consolidated cases for purposes of
establishing jurisdiction extends to various jurisdictional requirements. See, e.g.,
Bailey v. Lloyd D Nabors Demolition L.L.C., No. 3:20-CV-00362, 2020 U.S. Dist.
LEXIS 116619, at *2 n.1 (W.D. La. June 15, 2020) (“[C]Jonsolidation does not
remedy the deficient allegations of citizenship in the original suit. Rather,
consolidated cases remain distinct, and each case must be considered separately to
determine jurisdiction.”).
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retain their separate identities,” Hall, 138 S. Ct. at 1131 (citations omitted) (emphasis
added), and “are not merged” by consolidation under Rule 42, meaning that “[e]ach
case . .. must be considered separately to determine whether or not this Court has
jurisdiction to consider its merits.” Id. at 1130-31 (citations and internal quotation
marks omitted).

By contrast, this Court consolidated these four cases for discovery purposes
only, ECF No. 92, and then subsequently for trial, ECF No. 365, rather than for “all
purposes.” Even if it had, though, the requirement to demonstrate at least one party
with standing per claim in each individual case wouid still apply. See Hall, 138 S.
Ct. at 1130 (explaining that merger “is never so complete in [Rule 42(a)]
consolidation as to deprive any party of any substantial rights which he may have
possessed had the actions proceeded separately”); cf. In re Chiquita Brands Int’l
Alien Tort Statute & S holder Derivative Litig., No. 08-MD-01916-MARRA, 2021
U.S. Dist. LEXIS 212930, at *75 (S.D. Fla. May 6, 2021) (noting that, in the context
of a multidistrict litigation, a Rule 42 consolidation “without more, does not merge
the complaints™).

Because consolidation of these four cases for purposes of trial does not merge
them into a single suit, Plaintiffs still must demonstrate that a party from each

individual case has standing as to each claim asserted in that case.
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Dated: February 23, 2022

/s/Mohammad Jazil

Mohammad O. Jazil (FBN: 72556)
mjazil@holtzmanvogel.com

Gary V. Perko (FBN: 855898)
gperko@holtzmanvogel.com

Holtzman Vogel Baran Torchinsky &

Josefiak PLLC

119 S. Monroe St. Suite 500
Tallahassee, FL 32301
(850) 274-1690

(540) 341-8809 (fax)

Phillip M. Gordon (VA Bar: 96521)*
pgordon@holtzmanvogel.com

Kenneth C. Daines (DC Bar 1600753)*

kdaines@holtzmanvogel.com
15405 John Marshall Hwy
Haymarket, VA 20169

(540) 341-8808

(540) 341-8809 (fax)

BRADLEY R. MCVAY (FBN 79034)

General Counsel
Brad.McVay@dos.myflérida.com
ASHLEY E. DAVIS (FBN 48032)
Deputy General Counsel
Ashley.Davis@dos.myflorida.com
Florida Department of State

R.A. Gray Building Suite 100

500 South Bronough Street
Tallahassee, Florida 32399-0250
(850) 245-6536

(850) 245-6127 (fax)

* Admitted pro hac vice

Counsel for Secretary Laurel M. Lee

Respectfully submitted:

/s/Benjamin Gibson

Benjamin J. Gibson FBN 58661
bgibson@shutts.com

Daniel E. Nordby FBN 14588
dnordby(@shutts.com

George N. Meros Jr. FBN 263321
gmeros(@shutts.com

Frank A. Zacherl FBN 868094
fzacherl@shutts.com

Amber Stoner Nunnally FBN 109281
anunnally@shutts.com

Tara R. Price FBN 98073
tprice(@shutts.com

SHUTTS & BOWEN LLP

215 South Monroe Street, Ste. 804
Tallahassee, Florida 32301
Tel:(850) 241-1717

Tyler Green* Utah Bar No. 10660
tyler@consovoymeccarthy.com
Cameron T. Norris* Tenn. Bar No. 33467
cam(@consovoymccarthy.com
Steven C. Begakis*
steven(@consovoymeccarthy.com
Daniel Shapiro
daniel@consovoymccarthy.com
CONSOVOY MCCARTHY PLLC
1600 Wilson Blvd., Ste. 700
Arlington, VA 22209

(703) 243-9423

* Admitted pro hac vice

Counsel for Intervenor-Defendants
Republican National Committee and
National Republican Senatorial
Committee
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that a true and correct copy of the foregoing was served
to all counsel of record through the Court’s CM/ECF system on February 23, 2022.

/s/ Mohammad O. Jazil
Mohammad O. Jazil






